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HOTE  SUBMITTED  BY  BOA^  OF  STATUTORY  CONSOLI 
DATIOH  in  ITS  REPORT  RELATIVE  TO  CODE  OF  CIVII 
PROCEDURE  AMB!H)MEirrS. 

The  board  was  authorized  by  the  statute  creating  it  to  report 
for  eBaetmeat  such  amendBM^uts  om  it  might  deem,  proper  and 
neoesaary  to  condense  and  simplify  the  exinting  practice  and  to 
adapt  the  procedure  in  the  courts  to  existing,  conditions.  An 
exhaustive  study  was  made  of  the  Code  of  Civil  Procedure  by 
the  board  pursuant  to  the  statute  and  an  elaborate  tentative 
reArrangement  of  the  Code  provisions  was  made.  This  prelim- 
inary study  grouped  related  practice  provisions  together  accord- 
ing to  the  steps  in  the  progress  of  litigatit^n  from  its  commemr^ 
Rkeni  to  its  termination  and  is  embra(^  in  three  large  printed 
volumes  not  submitted  with  tlie  report  of  tlie  hoard  to  the 
Legislature.  It  will  bo  available  however  when  the  actual 
revision  at  the  civil  practice  in  the  courtii  is  undertaken  and 
will  serve  as  a  basis  for  subseqiaent  work  on  this  important 
subject. 

The  preparation  of  the  consolidated  laws  and  the  treatment  of 
the  Code  of  Civil  Procedure  was  carried  along  side  by  side,  and 
the  consolidiited  laws  as  presented  have  been  prepared  so  that 
there  will  be  no  necessity  for  a  rearrangement  of  them  should 
a  revision  oi  the  Code  of  Civil  Procedure  be  undertaken  in  the 
futiire.  It  was  considered  that  the  primary  duty  of  the  board 
was  to  complete  the  c<msolidaied  laws,  and  s^hould  time  permit. 
prepare  a  revision  of  the  civil  practice.  With  the  progress  of 
the  work  it  becante  evident  more  and  more  tliat  a  revision  of 
the  Code  of  I'ivil  Procedure  could  best  be  accon^pUshed .  unin- 
cumbered with  the  work  of  tlie  consolidation  of  the  suh^tantive 
statutes.  So  delicate  and  diilicult  a  task,  in  that  of  revising 
the  present  civil  practice,  of  the  state,  which  has  been  in  use 
for  over  thirty  years,  that  it  was  de^emed  the  part  of  wisdom 
to  leave  this  work  as  a  separate  and  independent  taak  when  the 
attention  of  those  intrusted  Mith  it  would  not  be  diverted  or 
divided  by  thcl  consideration  of  other  matters.  After  a  thorough 
examination  qf  the  whole  subject  and  after  due  cohsideration 
of  all  of  the  phaaes  of  Code  revision,  it  was  deemed  advisable 
at  this  time  not  to  attempt  a  revision  of  the  practice,  but 
merely  to  remove  substantive  provisiona  and  to  this  extent  to 
prepare  the  way  for  actual  revision. 

The  substantive  provisions  removed  from  the  Code  of  Civil 
Procedure  by  the  board  liave  been  distributed  in  various  consoli- 
dated laws,  but  chiefly  arranged  in  a-  new  law  known  as  the 
Judiciary  Law,  unbracing  matters  relating  to  courts  and  officers 
thereof,  inehiding  such  subjects  as  jurors  so  far  tm  relates  to  the 
selection  of  jurors  for  a  term  of  court,  court  clerks,  court 
stenographers,  attendants,  messengers,  criers,  interpreters,  report* 
ers  and  attorneys  and  counselors.  A  few  sections  have  been 
inserted  in  tlie  Civil  Rights  Law.  Various  proceedings  have 
been  incorporated  in  the  Debtor  and  Creditor  Law.  There  ex- 
isted in  the  session  laWB  the  statute  relating  to  general  assign- 
ments for  the  benefit  of  creditors.     This  statute   was  assigned 
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JfOTE 

to  the  proposed  Debtor  and  Creditor  Law.  It  was  deemed  best 
to  consolidate  with  this  statute  certain  proceedings  in  the  Code 
of  Civil  Procedure  relating  to  debtor  and  creditor.  Thus  there 
has  been  inserted  from  the  C'ode  the  article  relating  to  insolvent's 
discharge  from  debts,  insolvent's  (^emptiun  from  arrest  and  im- 
prisonment, judgment  debtor's  discharge  from  imprisonment  and 
matters  of  a  similar  cliarat'ter.  The  provisions  of  the  Code  of 
Civil  Procedure  relating  to  tlie  distribution  of  personal  property 
have  been  included  in  an  article  in  the  Decedent  Estate  Law 
with  the  provisions  of  the  Real  Property  Law  relating  to  the 
descent  of  real  property.  Some ,  matters*  relating  to  executors, 
administrators  and  testamentary  trustees  in  the  revise<l  statutes 
and  session  laws  have  been  included  under  an  article  in  this 
law.  There  are  many  matters  of  a  substantive  character  relat- 
ing to  executors,  administrators  and  testamentary  trustees  whicli 
might,  upon  a  revision  of  the  Code  of  Civil  Procedure,  be  in- 
cluded in  the  l>»cedent  Kstate  Law.  Most  of  these  are  to  be 
found  in  the  surrogate's  court  practice  which  it  has  been  deemed 
best,  for  the  present,  not  to  disturb  but  rather  to  leave  until 
such  time  as  the  practice  in*the  surrogate's  court  shall  be  revised. 
T*he  General  Corporation  Law  contains  some  proceedings  from  the 
Code  of  Civil  Procedure.  These  have  been  rem9ved  to  the 
General  Corporation  Law  for  the  purpose  of  making  that  law 
as  complete  as  possible.  Thus  there  have  been  included  in  the 
General  Corporation  Law  from  the  Code  of  Civil  Procedure 
provisions  relating  to  change  of  name,  sale  of  corporate  real 
property,  judicial  supervision  of  corporations  and  of  the  officers 
and  memliers  thereof,  actions  for  sequestration,  actions  for  dis- 
solution, actions  to  enforce  the  individual  liability  of  officers 
and  members  of  corporations,  actions  to  annul  corporations,  pro- 
ceedings for  voluntary  dissolution  of  corporations  and  provisions 
relating  to  two  or  more  of  the  foregoing  proceedings  or  actions. 
These  have  been  brought  together  in  the  General  Corporation 
Law  with  like  nrovisions  of  a  substantive  character  as  were 
found  in  the  session  laws,  such,  for  instance,  as  the  provisions 
relating  to  the  powers,  duties  and  liabilities  of  receivers  of 
corporations. 

The  amendatory  act  herewith  presented  was  made  necessary 
by  the  removal  from  the  Code  of  the  substantive  provisions 
above  mentioned.  The  amendatory  act  does  not  disturb  the 
numbering  of  the  sections  remaining  in  the  Code  and  the  table 
at  the  end  of  the  proposed  act  shows  readily  the  distribution  of 
the  sections  eliminated.  This  treatment  will  not  disturb  for  the 
present  the  civil  practice  and  at  the  same  time  will  remove  from 
the  Code  substantive  provisions  and  thus  prepare  the  way  for 
an  actual  revision  of  the  practice.  ^ 

Re8|)ectfullv, 

ADOLPH  J.  RODENBECK, 

Chairman, 

WILLIAM  B.  HORNBlX)WER, 

JOHN  G,  MILBURN, 

ADELBKRT  MOOT, 

Board  of  Statutory  Consolidation, 
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TAKE  1. 

SHOWING  THE  STATUTES  C  OX^OUDATED  IX  THE  CODE  OF 
CIVIL  PROCEDURE  BY  THE  LAWS  OF  11K)9,  AND  ALSO 
THE  SECTIONS  OF  THE  CODE  OF  CIVIL  PROCEDURP. 
ADDED  OR  AMENDED  BY  THE  LAWS  OF  1900,  OTHER 
WISE  THAN  BY  REMOVAL  TO  THE  CONSOLIDATED 
LAWS. 

A. 
Statutes  Consolidated  i>-  Code  of  Civil  Pbocedube  rt  L.  1909, 

Ch.  65.  • 

K.  S.,  pt.  2,  eh.  5,  tit.  2,  {  22,  amended  by  L.  1880,  ch.  423, 

f  1 ' f 2344a 

L.  1851,  ch.  134,  a  33,  amended  by  L.  1893,  ch.  101,  S  1 841a 

L.  1877,  ch,  11.1  1  , 356 

L.  180,  ch.  .36,  I  1,  amended  by  L.  1888,  ch.  555,  $  1 J)6Id 

L.  1880,  ch.  393,  f   1 1404a 

L.  1880,  cli.  423,  §   1 2344a 

L.   18h0,  ch.  561,  §5 801a 

L.   1882,  ch.  340,  $   1 * > 961a 

L.   1S«3,  ch.   195,  §   1 961b 

L.  1884,  ch.  309,  i  1 2481,  subd.  12 

L,   1884,  ch.  376,  |§  1,  2 961c 

L.   1888,  ch.  555,  §  1 961d 

X.  1889,  eh.  330,  §  2,  amended  by  L.  1895,  ch.  544,  §  2 3306» 

L.  1889,  ch.  330,  $  3,  amended  by  L.  1895,  ch.  544,  §  3  and  L. 

1908,  ch.  185r  §  2 2509,  subd.  7 

L.  1890,  ch.  158,  §   1 061e 

L.  1891,  ch.  125,  §  5,  pt.  as  amended  by  L.  1897,  ch.  403,  §  1.     941a 

L.  1892,  ch.  677,  §  19,  last  sentence  . , Q31b 

L.  1893,  ch.  101,  8   1 : : 841a 

I*  1894,  ch.  731,  §  1 2705 

L.  1895,  ch.  544,  §  2 3306a 

L.   1895,  ch.  644,  §  3 2509,  subd.  7 

I^   1897,  ch.  403,  §  1,  pt 941a 

L.   1897,  ch.  622,  |   1 961f 

L.   1899,  ch.  150,  §81-3 3331a 

L.  1900,  ch.  223,  I  1 2408a 

L.  1900,  ch.  510,  I  1 2481,  subd.  12 

L.  1908,  ch.  185,  |  2 2509,  snibd.  7 
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TABLE  1 

B. 

■ 

Sections  Transfebbed  to  Another  Part  of  Code  bt  L.  1909, 


27,  pt.  transf'ed  to  \  2507 
S3,  pt.  transf'ed  to      1323-«t 

05,  pt.  transf'ed  to      2512 

06,  pt.  transf'ed  to      2512 


97,  pt.  transf'ed  to  §  2512 

860,  pt.  transfed  to  2513-a 
432,    subd.    2,    pt 

transferred  to  931-; 


C. 

Sections  Added,  Amended  or  Repealed  bt  Laws  of  1909,  Otheb< 
WISE  Than  by  the  Consoudated  Laws. 


I     140  ch.  240 

141    ch.  24C 

266 ch.  586 

333   ch.  387 

438,  subd.  1 .  .^ ch.  492 

798   ch.  423 

803   ch.  173 

fl31-c,  added •. . . .  ch.  425 

061   ch.  240 

976   ch.  493 

1055   ch.  240 


i  1300 ch.  416 

1325 ch.  418 

1538   ch.  428 

1002   ch.  221 

1943   ch.  310 

2417,  repealed ch.  417 

2513   ch.  270 

2537 ch.  240 

2662   ch.  184 

2750   eh.  183 

2822  ch.  231 


TABLE  Z 

P^repared  by  t1ia3o«rd  of  Statutory  Consolidation  with  notes  by  editors  ol 

Parsop's  Code.] 

SHOWING  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  0* 
ClVlh  PROCEDURE  IN  THE  CONSOLIDATED  LAWS, 
ARRANGED  NUCMERICALLY 

Where  it  appears  that  a  part  only  of  a  section  is  distributed 
the  remainder  is  left  in  the  Code. 


CODB 


COMflOUDATBD  LAW 


Section 


2 
3 
o 

6 
8 

9 

10 
11 

la 

13 
14 
15 
16 

•17 

18 
10 
20 

21 
•27  pt. 

2& 
•30 

31 


Law 


Section 


Subject 


Jodidary 2 

Judiciary 3 

Judielary 4 

Judiciary 5 

Judiciary 750 


Judiciary 751. 

Judiciaiy 751. 

Judiciary 752. 

Judidacy h  764. 

Penal 002. 

Judiciary 753. 

Civil  Rights....  20.. 

Civil  RJshts 21.. 


Judiciary 93»  94, 


Judiciary 52»  95. . . 

Judiciary 154,  19;v 

County 240  \ 


Fii 


State  Finance. .  40 

Judiciary 87, .' 

Judidafy 28.  159.  194. 

County 245 

Jndidaryk 29. . 

County 42 ' 

Greater  New 
York  Charter  62 


) 


Courts  of  record. 

Courts  not  of  record. 

Sittingii  of  courts  to  be  publia 

Sitting  of  courts  on  Sunday. 

Punishment  for  criminal  con- 
tempts. 

Punishment  for  criminal  con« 
tempts. 

Contempts  in  view  of  court. 

Commitment  for  criminal  con- 
tempts. 

Puni^ment  for  civil  contempts. 

Indictment  for  contempt. 

Contempts  punishable  dvilly. 

Imprisonment  for  cast.s. 

Imprisonment  for  nonpayment  of 
money  on  judgment  or  contract. 

Appellate  division;  rules  of  prao- 
Ucfi. 

Publication  cti  rules. 

Printing  court  calendars. 

Expense  of  court  calendars. 

Destruction  of  certain  papen. 
Court  seals. 
County  seals. 
Court  seaLs. 

Neceasaries  f6r  court  terms. 


17.  The  portion  of  section  17  reading/*  The  convention  shall  have  poww 
to  appoint  and  remove  a  rt|Kirter  "  laondtted  as  covered  J:>y  Judid«ry  Law, 
Election  00.  The  portion  of  section  17  relating  to  seals  has  been  omitted 
bttcausB  ttof  sttt^ed ,  la  now  covered  by  Judiciary  Law,  sectlcn  328,  v/hich 
continues  the  seals  of  all  courts  of  record,  and  section  329,  whldi  provides 
fof  r^iiMniw  0e«la  when  ksl  or  destroyed. 

27.  The  part  rdating  to  surrogate  is  repeated  by  act  amending  Code  of 
Civil  Procedure  generaUy^    See  Code  Civil  Procedure,  section  2507. 

30.  Tb^piondoii  for  the  expense  of  seals  of  surrogates'  courts  has  been 
CKDitted  from  Judtdtey  Lnw,  seotlop  29,  because  superseded  by  Oounty  Laiffi 
Mctlon  24& — ^Ed. 


TABLK  2 


Code 


Section 


CONSOUDATBi:  LAW 


Law 


SectioQ 


Subject 


.^  t-^'w^ 


62 
33 

34  pt. 

35 

36 
*38 
♦39 

40 

41  pt. 
42 
43 

46 

47 


Penal 

Penal ... 

Judiciary 

Judiciary 

Judiciary 

Judidary 

Judiciary 

State  Finance. 

Judiciary 

Judiciary 

Judiciary 

Judiciary 


1790. 
1790. 


7,  534.  540. . 

6 

6 


8  1 
46  / 

9.  .. 

10.  . 
11.. 
12.. 


»    •   •   •    • 


Judiciary. 
Judiciary. 


15,  22. 
20 


48         Judiciary. 


16. 


49 

50 

•61 

54 

56 

57 


Judiciary. 
Judiciary. 
Judiciary. 

Executive 
Judiciary. 
Judiciary. 


17.  21,471 

18,  471.... 
19 


29  \ 

23  J 

53.  56,  88, 

460-465,467. 


Executive 
Judiciary. 
58        Judiciary. 


30  \ 
53  / 
53.. 


liquors  not  to  be  sold  in  court- 
bouse. 

Penalty  for  sellins  liquors  in  court- 
house. 

Adjournment  of  terms. 

Adjournment  of  terms. 

Adjournment  of  terms. 

Place  of  holding  term. 

Filing  appointment  of  term. 

Place  of  holding  court  of  record. 

Adjournment  of  actual  session. 

Holding  court  in  New  York. 

Changing  place  of  court  outside 
New  York. 

Judge  not  to  act  in  certain  cases. 

Judge  must  not  be  interested  in 
costs. 

Judge  not  disqualified  because  a 
taxpayer. 

Judge  prohibited  from  practicing. 

Practice  by  Judge  or  his  partner. 

Judge  prohibited  from  taking  cer- 
tain fees. 

r  Certificate   of  Judge's   age   and 

\     service. 

Examination  and  admission  of  at- 
torneys. 

Rules  for  admission. 


59  Judiciary. 

60  pt.  Judiciary. 


61  Judiciary. 

62  ■     Judiciary. 

63  Penal 


•64 

66 
67 
•68 
69 
70 


Penal 


Judiciary. 
Judiciary. 
Judiciary. 
Judiciary. 
Penal 


Exemptions  of  graduates  ot  law 

schools. 
Attorney's  oath  and  certificate. 
Attorneys  residing     in    adjoining 

states. 
Clerks  not  to  practice. 
Court  officers  not  to  practice. 
None  but  attorneys  to  practice  In 

New  York  city. 
272,1877 Pefialty    for    practicing    in    New 

York  contrary  to  last  section. 
Compen.sation  of  attorneys. 
Suspen.sion  from  practice. 
Suspension  of  attorney,  notice. 
Removal  effective  in  all  courts. 
Punishment  of  attorney  for  deceit. 


264,466 
470 

250 

473 

271 


474,  475 

oo,  4 1 T • 

88.  476 

478 

273 


^  —■  >   *- 


38.  This  section  ha.*?  not  been  expressly  repealed,  but  has  been  embodied 
in  the  Judiciary  Law,  section  8. 

30.  Only  paitly  repealed.  Balance  dl  section  not  expressly  repealed,  but 
embodied  In  Judiciary  Ijiw,  section  8. 

51.  This  section  not  expre.s.sly  repealed  by  Judiciary  Law,  but  has  beeo 
embodied  In  section  19  thereof. 

^.  See  Pent  I  Ijiw,  .section  1876,  in.stead  of  section  1877. 

68.  Only  partly  lepealed  by  Judiciary  Law;  but  Me  Judiciary  Law, 
SBCtioDs  88  apd  470,  which  emtMXly  the  whole  of  this  9ectiou.-^ED. 


TABLE  2 


CODl 


Section 


■  v 


COSCBOUDATED  LaW 


Law 


Section 


Subjed 


71 


Penal 273 Punishment   for  wilful   delay  of 

action. 

Judiciary. 479 Attorney  not  to  lend  name. 

Penal 274 Attorney  not  to  buy  elalmti. 

Penal 274 Attorneys  prohibtted  from  makln« 

certain  loans. 

Penal 274 Penalty  for  violation  of  last  two 

sections. 

Penal 275 Limitation  of  three  last  sections. 

Penal 276 Application  of  preceding  sections. 

penal 278 Partner  of  district  'attoi  ney  not  to 

defend  prosecutions. 

Penal 278 Attorney  not  to  defend  when  he 

has  been  public  prosecutor. 

Penal 278 Penalty  for  violation  of  last  two 

.sections. 

Penal 279 Limitation  of  preceding  sections. 

Judiciary 290.  291.  293, 

294 Qualifications  of  stenographers. 

•83  pU  Judiciary 14.    24,    296- 

297, 301 . . .  General  duties  of  stenographers. 

Jndidary 292.  398,  299, 

302 Presentation  of  stenographic  notes. 

Jndidary 300 Stenographic  minutes  to  be  writ- 
ten out. 

Judidary 303 ; .  Furnishing  copies  of  proceedings. 

Judidary 304 Assistant  stenographers. 

County 12 County     charge;     stenographers' 

compensation. 

County 170 } 

Judidary 101,  156.  159,  >  Appellate  division  derks. 

264,  280,  281  j 

Judidary 251 Clerks  In  New  York  county. 

Judiciary 169,  199,  365, 

366 Criers  of  courts  of  record. 

Judidary 406 Sheriff  or  constable  as  crier. 

Judiciary 30 Seals  of  former  courts. 

Judiciary. .....   167,  200,  381, 

386 Interpreters  In  Kings  and  Queens 

counties. 

*95  pt.   Judidary 168,  900 Attendants  In  Kings,  Queens  and 

Richmond  counties. 

Judiciary 230,  849,  351, 

354 .......  Duties   of   attendants   In   Kiners, 

Queens  and  Richmond  counties. 

Judiciary 160,  170,  201, 

231-233,279, 

403,  405. . . .  Court  officers  In  certain  counties. 
Judiciary 343 Attendants  in  certain  counties. 


72 
73 
74 

75 

76 

4  i 

78 

79 

80 

8t 
82 


84 
85 

86 

87 
88 

♦89 


go 

91 

92 
93 
94 


•96 


•97 


98 


83.  All  except  fourth  sentence  repealed  by  Judidary  Law;  fourth  sentence 
repealed  by  act  amending  Code  of  Civil  Procedure  generally.  See  Code  Civil 
Procedure,  section  1323a. 

89.  See  County  Law,  section  109,  Instead  of  section  170. 

95.  Part  relating  to  surrogate  Is  repealed  by  act  amending  Code  of  ClVJl 
Procedure  generally.     See  Code  Civil  Procedure,  section  2512. 

9^97.  See  also  Code  avil  Procedure,  section  2512.--EO. 

zUi 


TABLK  3 


CODB 


S^tlon 


Consolidated  Law 


Law 


Section 


Subject 


90 

104 


JudicUry. 
Judiciary. 


105       Judiciary. 


•106 

♦107 

112 

113 

114 
115 

116 
117 


Penal . .  < 
Military, 
County. , 
Prison.. 


Prison, 
Prison, 

Prison, 
Prison. 


119        avUBisbta... 


120 

♦121 

222 

123 

124 

♦125 


♦126 
127  pt. 
128 
126 
130 

135 
136 
137 

143 

144 

145 
146 
147 
148 

159 


Prison. 
County. 
Prison. 
Prison. 


Prison. 
Penal. 


Prison. 
Prison. 
Prison, 
Prison. 
Penal. 


Prison, 
Prison , 
Prison, 

Prison. 

Prison, 

Prison. 
Prison. 
Prison, 
Prison. 


Penal 


407 Deputy  sheriff  must  attend  court, 

400 Sberiff  may  command  power  of 

county. 

401.........  Certification  of  persona  reslstins 

mandate. 

2501^ Refusal  to  assist  sheriff. 

321t Qovernor  may  order  out  militia. 

240 Support  of  poor  prisoners. 

340 Chtfges  by  shenff  for  food  pro- 
hibited. 

341 Gratuities  to  sheriff  prohibited. 

342. lUttes  of  charges  aeUnst  peiBOna 

arrested. 

343 Prisoner  kept  In  house. 

344 Charges  for  rent  in  prison  pro- 
hibited. 

22. .  .\ Privilege  of  officers  and  prisoners 

from  arrest. 

420 Jail  in  New  York  city. 

90 County  Jails. 

847 Either  of  several  Jails  may  be  used. 

345 Civil  and  criminal  prisoners  to  be 

kept  separate. 

846. Hales   and   females  to  be   kept 

separate. 

1876 Vioifttion   by   sheriff   of   certain 

provisions  relating  to  pris- 
oners. 

348 Jail  physldan. 

355 Removal  of  sick  prisoner. 

349 Sale  of  liquor  in  taU. 

350 Permit  to  bring  liquor  into  Jafl. 

1701 Penalty  for  bringing  liquor  into 

Jail. 

851 Designation  when  Jail  unfit. 

353 Annulment  of  designation. 

853. Designation  of  Jail  in  contiguous 

county, 

854 Removal  of  prisoners  In  case  of 

fire. 

356 Certain  officers  may  make  desicna- 

tion  of  Jails. 

357 Jail  Uberties. 

358 Jail  liberties. 

359 Laying  out  Jail  liberties. 

360 Resolution  estabUsbIng  Ja&  lUier* 

ties  to  be  posted. 

1839 Connivance  at  escape  by  sheriff. 


106.  Repealed  because  covered  by  Penal  Law,  section  1848. 

107.  Superseded  by  h.  1K98,  eh.  212,  section  86,  which  was  likewise 
repealed  by  Military  I^w  (L.  1909,  ch.  41). 

121.  See  also  County  Law,  section  1.S3. 

125.  Partly  repealed  by  Penal  Law;  but  see  Penal  Law,  section  1875| 
Instead  of  section  1876.     Section  1875  embodies  the  whole  of  this  section, 

126.  Except  part  relating  to  countv  of  New  York  repealed  by  Prison  Law. 
For  remai'^der  of  section  see  Greater  New  York  Cliarter.^-Eo. 


ziv 


TABLB  2 


CODB 


CaMBOUDATID  LaW 


Law 


Sectioa 


Subject 


182 

183 
184 

185 

186 

187 

188 

180 
193 
190 
197 
198 

M99 
200 
201 
202 
203 

♦209 

210 
211 

212 

213 

214 

215 

216 

219 
220  pt. 

221 


Cooxtty. 


195. 


County 195. 

County 195, 

County 195. 

Oounty 195. 

County 195. 

County 195. 


County 195 

Judiciary 61,  53. 

Judiciary 54 

Judiciary 54 

Judiciary 57 

Judiciary 62.256 

Judiciary 257,  258 

Judiciary 257,  258 

Judiciary 58,  259,  262. . 

County 12  \ 

Judiciary 55  / 

Judiciary 800 


Judiciary 60,  61,  431. . . 

Judiciary 433 


Executive 31    \ 

135/ 


Judiciary 435 

Executive. ....  32. 


Judiciary 432. 


Judiciary 432 

Judiciary 256»434. 


Judiciary 70 

Judiciary 71.  72,  77.  81, 

82,  85,  90. . 

Judldary 101.  106,  109, 

111.  267,268, 
270. 271.307. 
347 


Judldtoy. 
Jndifffatty. 


73. 
72. 


Proceedings  when  nev  sheriff  ask 

sumes  office. 
Powers  ol  lormer  shsriff. 
Duties  of  former  sheriflT  when  new 

sherifT  assumes  office. 
Former  sheriff  to  execute  Instru* 

meat  oL  delivery. 
Former  sheriff  to  execute  certain 

process. 
Hetum  of  new  sheriff  to  certain 

orders. 
Proceedings  on  negtect  or  refusal 

of  former  sheriff. 
Person  performing  duties  of  sheriff. 
Court  of  appeals;  rules. 
Court  of  appeals;  terms. 
Court  of  appeals;  terms 
Court  of  appeals;  appointment  of 

officers. 
Court  of  appeals;  clerk. 
Court  of  appeals;  deputy  clerk. 
Court  of  appeals;  clerk. 
Court  of  appeals;  judges'  clerks. 

Court  of  appeals;  judges'  offices. 

State  reporter;  reporter  of  court 

of  ap.  e«..ls. 
State  reporter;  duty. 
Publication  of  reports  of  court  of 

appeals. 
Copyright  of  rei>orts  of  court  of 

appeals. 
Distribution  of  reports  of  court  of 

appeals. 
Unreported  decisions  ol  court  of 

appeals. 
State  reporter;  expiration  of  term. 
Unreported  opinions  of  court  of 

appeals. 
Appellate  division;  departments. 

Appellate  division;    organization, 
location  and  powers. 


Appellate  division;  clerks,  attend- 
ants and  stenographers. 

Appellate  division;  revocation  of 
designations. 

Appellate  division,  designations  to 
be  filed. 


199.  The  words,  **  and  the  trustees  must  aa<dgn  him  saltable  rooms  thereia 
for  that  purpose."  are  covered  by  Public  Buildinirs  Law,  section  3. 

209.  This  Kctlon  repealed  by  Judiciary  Law,  because  covered  by  Judiciary 
lAW,  section  430.— >£». 


TABLE  2 


G   DE 


Section 


CONAOUDATED  LaW 


Law 


Section 


Subject 


225        Judiciary 78 Appellate  divlsioa;  terms. 

^^        Judidary® 79  1  I  ^PR*'"*^®  division;  appointment  of 

State  Finance; !  46  J \     ^^^^^' 

228  Judiciary 80 Appellate  division;  associate  jus- 

tice to  preside  In  certain  rases. 

229  pt.  Judiciary 148 Holdliix  special  and  trial  terms. 

230  Judiciary 81 Appellate  division;  justices  neces- 

sary to  a  decision. 
♦232        Judiciary 84,    96,    MR- 
ISO,  264. . .  Supreme   court;   appointment   of 
terms. 

233        Executive 33    |  J  supreme  court;  publication  of  ap- 

State  Finance. .  46    J I     Polntmenta. 

834        Judiciary 79»  153 Extraordinary  terms  of  appellate 

division  and  supreme  court. 

386  pt.  Judiciary 155 Supreme   court  justices   in   Erie 

county. 

237  Judiciary 86 Designation   of   trial   justices   in 

certain  cases. 

238  Judiciary 152 Place  of  holding  special  and  trial 

terms. 

239  Dt.  Judiciary 148,  276,  364, 

*[2Al]  404 Special  terms  at  cliambers. 

242  Judiciary 89,   264,  342. 

402 Appellate  division;  officers  attend- 
ing. 

243  Judiciary 342,  402 Fees  of  officers  attending  term  of 

appellate  division. 

244  Judiciary 00 Supreme  court  reporter;  appoint- 

ment. 

245  Judiciary 01 Supreme   court  reporter;   special 

meeting  for  appolnt«nent. 

246  Judiciary 02,  964,  437. 

439-441. . .  Supreme  court  reporter:  duties. 

247  Judidaiy 442,  443 Supreme  court  reporter;  publica- 

tion of  reports. 

248  Judidary 264,  438 Papers  for  use  of  supreme  court 

reporter. 

240  Executive 81. 32  I  f  Supreme  court  reporter;  copyright 

Judiciary 444      /  *  *  *  *  \     of  reports. 

250        Judiciary 445 Supreme  court  reporten  compen- 
sation. 

254  Judiciary 161,  800,  316.  Rtenoftraphers  tn  Kings  countv. 

255  Judiciary 312 Assistant  stenographer  in   Kings 

county. 

256  Judiciary 161. 309 Stenofcraphers  In  second  and  ninth 

districts;  appointment. 


232.  The  last  three  sentences  of  section  232,  relating  to  seals  for  the  appel- 
late division,  have  been  omitted,  as  the  matter  Ls  covered  by  the  Judiciary 
Law,  section  2M,  which  continues  the  seals  of  all  courts  of  record,  and  section 
29,  which  provides  for  replacing  seals  when  lost  or  destroyed. 

241.  This  section  was  actually  repealed  by  the  Judiciary  Law,  section  80(^ 
but  does  not  seem  to  have  l>een  transferred  to  the  Judiciary  or  any  other  law. 
this  section  probably  covered  by  Code  Civ.  Fro^  aectioo  772.— luA 


Provisions  of 


xvl 


TABLE  2 


^ 


Code 


Bectfon 


Subject 


257 
258 

259 
260 

202 

334 

355  pt. 
356 

357 
•358 

350 

•360  pt. 

361 
•432  pt. 


Judiciary. 
Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 
Penal . . . . 


816 

161. 800^  813. 


818 

164, 814. 

162^168. 
1634.... 


Judiciary...... 

County. 

Judiciary 

Judiciary 

County 

Judiciary 

Judiciary 


Judiciary. 
Judiciary. 


Gen.     Corpora- 
tion. 


190.101 

340  1  I 

192/ I 

533.541 

12    I 

197  / 

196.  107.  285. 
318.  310. . . 

198.  382-385. 

197.  318.  310. 
16 


Stoocraphers  In  second  and  nlatli 

districts;  salaries. 
Stenographers  for  certain  Judicia 

districts;  appointment  and  sal' 

aries. 
Stenographers  In  certain  .adidal 

districts:  payment  of  salaries. 
Stenographers  In  certain  Judicial 

districts;  expensesw 
Temporary  stenographers. 
Misconduct  of  interpreters  in  New 

York  city. 
Terras  of  county  court. 
Appointment  of  terms  of  county 

court. 
Jurors  for  county  court. 

Oounty  court  stenosmphen. 


450  pt.  Domestic  Rela- 
tions  

548         avilRl£^ts.... 
565         QTllRistits.... 

716  pt.  Qenerai  Corpo- 
ntlon 


51, 
23. 
24. 


County  court  stenographers  lo 
Kings  and  Queens  counties. 

County  court  interpreters  in 
Kings  county. 

County  court  stenographers  In 
certain  countie8. 

l^esignation  by  foreign  corpora- 
tion of  person  upon  whom  to 
serve  papers. 

Married  woman's  property. 
Arrest  in  civil  proceeding. 
Privilege  from  arrest  of  officers  of 
courts. 


744 

746  pt. 
752  pt. 
851 


863 

864 


Oounty. 

State  finance.  • 
Banlfing 

Banking. '. 

Penat 

dvll  Rights.... 
avll  Rights.... 
aviiRl^ts.... 


243 Certain   receivers  can  hold    real 

property. 

240  I  /Supervision   of  court   funds  by 

4      J \     state  comptroller. 

44 I>epositories  of  court  funds  to  give 

bonds  and  pay  interest. 

45 Depositories  of  court  funds  to  Iceep 

books  of  account. 

1622 Swearing  falsely  in  any  form,  per- 
jury. 

25 Witness  exempt  from  arrest. 

25,  86. ..... .  Certain  arrests  void. 

26 Liability  of  sheriff  for  making  ar- 
rest of  exempt  persont 


358.  This  section  only  partly  repealed  by  County  Law.  section  260  and 
Judiciary  Law.  section  800;  but  the  whole  of  this  section  has  been  embodied 
In  County  Law.  section  12  and  Judiciary  Law,  section  197. 

360.  Ftat  relating  to  surrogate  repealed  by  ^ct  amending  Code  of  CIvfl 
Procedure  geoenUiy.    See  Code  Civ.  Pro.,  section  2513a. 

432.  As  to  copy  of  designation  of  person  upon  whom  to  make  service,  as 
evldenoe.  formeny  a  part  of  subd.  2  of  this  section,  see  Code  Civ.  Pro.,  sectloo 
ni*.  wtdob  was  addod  by  L.  1900,  ch.  65.— £o. 
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TABLE  2 


Code 


Scf!tion 


CONSOLIDATBD  LaW 


I.     i 


Law 


Section 


Subject 


•961  pt. 

977  pt. 

1007  pt. 

1027 
3028 
1029 

1030 
lOHl 
1032 

1033 
1034 

1035 
1036 

1037 

1038 

1039 


1040 
1041 


1042 

1043 
1044 
1045 

1046 

1047 
1048 
1049 

1050 
1051 


1052 
1053 

1054 
1055  pt. 


546 

547,  548. 
550 


County 161 

Judiciary 255 

Penal 1875 

Public  Officers.  66 

Judiciary 83... 

Judiciary 305. 

Judiciary 502. 

Judiciary 502.. 

Judiciary 503. 

Judiciary 

Judiciary 

Judiciary 

Judiciary. ..'... 
Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judldary 

Judiciary 506. 

Judiciary. . . .       507. 
Code  Crim.  Pro.  229. 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 517. 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 524. 

Judiciary 525. 

Judldary.:....  526. 
Judiciary 537. 


Ov4  0    9    9    •    ^»    •    •    m 

590,  600,  680. 

687 

600 

501 


605 

508 

50^-512. 


513,  528.  543. 

545 

514 

26.  515 

616 


518-520, 

536 

504 


521.  522. 
523 


Officers  to  search  fites  and  make 
transcripts. 

Power  of  appellate  division  as  to 

calendars. 
Apportionment  of  stenographers* 

salaries. 
Qualificatioii.s  of  trial  Jurors. 
(|ualilication8  of  trial  Jurors. 
Certain  public  officers  disqualified 

to  serve  as  jurors. 
Exemption  from  jury  duty. 
Kvidence  of  exei-ptlon. 
Discharge,  when  not  qualified  or 

exempt. 
Persons  excused  from  serving. 

Certain  public  officials  disqualified 

Jury  ILstH. 

Names  to  be  taken  from  assess- 
ment rolKs. 

Duplicate  jury  lists  to  be  mad« 
and  filed. 

County  clerk  to  make  aufi  depoizU 
ballots. 

County  clerk  to  destroy  old  ballots 
and  notify  town  clerk  in  case  of 
failure  to  receive  jtiry  list.s. 

Jurors  to  serve  throe  years. 

Application  of  provlKlons  to  cities. 

Drawing  grand  Jurors  in  Albany 
county. 

Drawing  of  Jurors. 
Notice  of  drawing. 
Officers  to  at tena  drawing. 
Officers  to  attend  on  adjourned 

day. 
Certain    officers    required    to    be 

present  at  drawing. 
Mode  of  drawing, 
Bhcriff  must  notifj'  Jurors. 
Jury  lists  must  be  furnished  appli- 
cants. 
Matter  of  keeping  Jurors*  names. 
Jurors  who  have  served  must  be 

drav/n  again  when  other  lista 

exhausted. 
Third  jury  box. 
Destruction  of  old  ballots  In  third 

box. 
Drawing  fh)m  third  box. 
Sheriflf  must   notify  Jurors  from 

third  box. 


061.  See  Penal  Law,  section  1874,  instead  of  section  1875  — ^Ed. 


xriii 


i 


TAXaJB^  2 


1057 
1058 
1050 
1000 

loei 

1062 

.  1072 
1073 
1074 

1075 
1076 

1077 

1078 

1079 

1080 

1081 
1082 

1083 
1084 
1085 
1086 
1087 

1088 

1080 

1090 

1091 
1002 

^1003 
1094 

1005 

1096 


Judidary 527 DrawiMf  of  iMlclHkMMl  Jurors. 

JudidaiT 529.530 Prooeedln^  on  dnvnng  additional 

Jurors. 

Judidary 513.  628.  543,  _ 

545.  565. . .  Drawing  of  addJiiooal  Jurors. 
Judidary 531, 532,  538.  Addilional   juror«  dreiirn   during 

term. 
Judiciary 539,  542. . . . «  Attendance  of  Jurors  at  county 

court. 
Judiciary 535 Powers  of  deputy  county  cleric  as 

to  Jurors. 
Judidary 590.  680 Apj^lfcation  of  provisions  to  New 

York  and  Klnes  counties. 

Judidary 551 Fine  of  juror  for  nonat tendance. 

Judiciary 552,  553 Fine  of  Juror  for  nonattendanoe. 

Judidary 554 Fine  for   nonattendaxioe  at   trial 

term. 

Judidary 555.  556 Duty  of  derk  and  sheriff. 

Judidary 557 Proceedings    on    order    to    show 

cause. 
Judidary 558 Discontinuance     of     proceedings 

against  delinquent  Juror. 
Judidary. .....  590,  690 Application  of  provisians  to  New 

York  and  Kings  counties. 
Judiciary 598 Qualification  of  trial  Juror;  New 

York. 
Judiciary 599 QiuiUfication  of  trial  Juror;  New 

York. 

Judiciary 635 Persons  exempt  in  New  York. 

Judidary 636 Evidence  of  exemption  in  NefW 

York. 

Judiciary 637 Duty  of  military  officers. 

Judiciary 549.  641-644.  Jury  year. 

Judidary. .....  630.  647 Jurors  excused  in  New  York. 

Judidary 608^  616. 631.  Jurors  excused  in  New  York. 

Judidaiy 632.  633 Duty  of  Juror  applying  to  be  ex- 
cused. 
Judidary 645 Service  in  court  not  of  record  as 

an  excuse. 
Jadidary 634 Qerk  to  make  return  to  commis- 

sloner  after  term. 

Judidaiy 591.502.595.  ,  ■     ,  ,      ^^ 

001,638.640  Duty   of   comnUsfiioner   in    New 

York. 

Judidary 593,  594. ....  Assistants  to  commissioner. 

Judidary 602. .  < Public  officers  must  aid  commis- 
sioner. 

Judidary 800 fixpiBiises  of  comviflsicAer's  office. 

JusHdaiy 597,  639, ....  Preparation  of  lists  of  Jurors  in 

Nf       - 


Judidaiy 60a. 


few  York. 
Failure  to  testify  as  to  liability  t« 
serve. 

Judiciary.. ....  604 Commissioner  to  return  the  Usta 

to  county  clerk. 


1093.  This  section  is  omitted  because  superseded  by  L.  1901,  ch.  60S^ 
■ectkm  1. — Ed. 


TABLE  2 


Cope 


Section 


Consolidated  Law 


Lftw 


Section 


Subject 


1097 

Judiciary. . . 

«  «  ■ 

1098 
1099 

Judiciary. . . 
Judiciary. . . 

■  •  • 

1100 

Judiciary. . . 

1101 

Judiciary. . . 

1102 

Judiciary. . . 

1103 

Judiciary. . . 

•  ■  • 

1104 

Judiciary. . . 

•  •  • 

1105 

Judiciary. . . 

1106 
1107 

Judiciary. . . 
Judiciary. . . 

•  •  • 

1108 

Judiciary. . . 

■  •  • 

1109 
1110 
1111 
1112 
1113 
1117 

Judiciary. . . 
Judiciary. . . 
Judiciary. . . 
Judiciary. . . 
Judiciary. . . 
Judiciary. . . 

•  •  • 
■  ■  • 
«  •  • 

•  •  • 

B      ■      • 

1118 

Judiciary. . . 

•      •      • 

1119 
1120 

Judiciary. . . 
Penal 

•  «      • 

•  •      • 

1121 

Judiciary, . . 

•      •      ■ 

1122 
1123 

1124 

Penal 

Penal 

Penal 

•  •      • 

•  •      ■ 

a    ■    ■ 

1125 

Penal 

1126 

Judiciary. . . 

•    •    • 

1127 
1128 
1129 

Judiciary. . . 
Judiciary. . . 
Judiciary.  . . 

•    •    « 

>    •    • 

1130 

Judiciary. . . 

1131 

Judiciary. . . 

•     •     B 

1132 

Judiciary. . . 

V     *     * 

1133 

Judiciary. . . 

•     •     • 

606,  607. ....  CommLisaloner  to  make  and  deposit 

ballots. 

610 Number  of  jurors  to  be  drawn. 

612 Officers  to  attend  drawing. 

611 ■ . . . .   Notice  of  drawing. 

618 Officers   attending:  on   adjourned 

day. 

614 , . ,  Jury  must  not  he  drawn  on  ad- 

joume<l  day  unles.s  officern  at- 
tend. 

61/),  617 Mode  of  drawliifir  jurors  In  New 

York. 

618 Drawlni?  where  term  consists  of 

parts. 

623 Commissioner  to  notify  Jurors. 

619,  624,  625.   CommLssloner  to  notify  Juroni. 

628,  629 Procceclings  when  less  than  ma- 
jority of  persons  drawn  are 
notlned. 

621.  622,  626, 
627 Drawing  of  a<^Iditional  Jurors. 

646,  649 Fine  for  non-ut tendance. 

648 Arrest  for  failure  to  attend. 

800* Jurors  for  district  courts. 

605,  609,  620.   Sheriff's  jury. 

650-659 Remitting  and  enforcing  Jury  fines. 

660-663 Uncollected  fines. 

664 Commissioner  to  receive  fines  and 

account  therefor. 

665-667 Corporation  counsel  to  prosecute. 

1232 Penalty  for  phj'sidan  giving  false 

certificate. 

596 Persons  required  to  furnish  in- 
formation. 

1235. Bribery  of  officer  by  juror. 

1235.  ....*..  Officer  accepting  bribes. 

1235 Penalty    for    concealing   offer   to 

take  bribe. 

1233 False  swearing,  perjury. 

686 Qualification  Of  jurors  In  Kings 

county. 

720 Exemption  in  Kings  county. 

721,  722 Evidence  of  exemption. 

714,  715 Jury  service. 

716 Jurors  excused. 

718,  719 Return  by  clerk  after  adjourn- 
ment of  term. 

681,  688-690, 

723 Selection  of  trial  Jurors. 

682,  6a3 Commissioner  to  collect  fees  for 

county. 


Itll.  This  section  is  omitted  because  covered  by  Municipal  Court  act 
(L.  1902,  ch.  580,  section  233).— Ed. 
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Cods 


Section 


CoioouDATXo  Law 


Law 


Section 


Subject 


71 


Penal 273 Punishment  for  wUful   delay  o( 

action. 

Judiciary 479 Attorney  not  to  lend  name. 

Penal 274 Attorney  not  to  buy  claimti. 

Penal 274 Attorneys  prohibited  from  making 

certain  loans 

Penal 274 Penalty  for  violation  of  last  two 

sections. 

Penal 275 Limitation  of  three  last  sections. 

Penal 276 Application  of  preceding  sections. 

Penal 278 Partner  of  district  'attorney  not  to 

defend  prosecutions. 

Penal 278. . , At torney  not  to  defend  when  he 

lias  been  public  prosecutor. 

Penal 278 Penalty  for  violation  of  last  two 

.section.s. 

Penal 279 Limitation  of  preceding  sections. 

Judiciary 290.  291,  293, 

294 Qualifications  of  stenographers. 

*83pt.  Judiciary 14,    24,    296- 

297, 801 . . .  General  duties  of  stenographers. 

Judiciary 292,  298,  299. 

302 Presentation  of  stenographic  notes. 

Judiciary 300 Htenographlc  minutes  to  be  writ- 
ten out. 

Judiciary 303 Furnishing  copies  of  proceedings. 

Judiciary 304 Assistant  stenographers. 

County 12 County     charge;     stenographers^ 

compensation. 

County 170 } 

Judiciary 101,  156,  159,  >  Appellate  division  clerks. 

264,  2S0,  281  J 

Judiciary •  251 Clerks  In  New  York  county. 

Judiciary 169.  199,  365, 

866 Criers  of  courts  of  record. 

Judiciary 406 Sheriff  or  constable  as  crier. 

Judiciary 80 Seals  of  former  courts. 

JudicUry 167,  200.  381, 

386 Interpreters  In  Kings  and  Queens 

counties. 

*95  pC.  Judiciary 168,  300 Attendants  In  Klngn,  Queens  and 

Richmond  counties. 

Judiciary 230,  849.  351, 

354 Duties   of  attendants   in    KIuks, 

Queens  and  Richmond  counties. 

Judiciary 160,  170.  201, 

231-233.279, 

403,  405. . . .  Court  oflRcers  In  certain  counties. 
Judiciary 343 Attendants  in  certain  counties. 


72 
73 
74 

75 

76 
77 

78 

79 

80 

81 
82 


84 
85 

86 

87 
88 

♦89 


90 

91 

92 
93 

94 


•96 


•97 


98 


83.  All  except  fourth  sentence  repealed  by  Judiciary  Law;  fourth  sentence 
repealed  by  act  amending  Code  of  Civil  Procedure  generally.  See  Code  Civil 
Procedure,  section  1323a. 

99.  8ee  County  Law.  section  169,  instead  of  section  170. 

95.  Part  relating  to  surrogate  is  repealed  by  act  amending  Code  of  Clvl 
Procedure  generally.     See  Code  Civil  Procedure,  section  2512. 

9d-97.  See  also  Code  Civil  Procedure,  section  2512.^£i». 
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Code 


Section 


CONBOU DATED  LaW 


Law 


HectloQ 


Subject 


1197 

1198 

1199 
1206 

1268 

1273  pt. 

1737 
1738 

I  1739 

1740 

1741 
1761 


Judiciary. 
Judiciary. 


561. 
562. 


Judiciary 

l)om.   Relations 

Debtor  ^  Cred'r 

Doni.  Relations 


563.  564. 
51 


150. 
51.. 


1782 

1783 


1785 

nm 

1787 
1788 

1789 

1790 

1791 

1792 
1793 

1794 
1795 

1796 

1797 

1798 

1799 
1800 


Lien 
Lien 

Lien 

Lien 


Lien 

Dom.  Helalions 


206. 
207. 

208. 

209. 

210. 

8... 


1781         (Jen.  Corp, 


Gen.  Corp, 
Gen.  Corp 


90. 

91. 
02. 


1784         Gen.  Corp 


100. 


Gen.  Corp 

Gen.  Corp 

Geii.  Corp 

Gen.  C-orp 


101 

102 

103 

104,  106 


Gen*  Corp  i 

Gen.  Corp 

Gen.  Corp. 

Gen.  Corp, 
(fen.  Corp, 


105, 

109. 

110. 

111. 
112. 


(jen.  Corp 

(.Jen.  Corp 


113. 
114. 


Gen.  Corp 115. 

Gen.  Corp 130. 

Gen.  Corp 131, 

Gen.  Corp 132. 

Qoa.Carp.....  133. 


NoUoe  of  fine  in  special  proceed- 
inc. 

^>ecial  return  of  delinquency  and 
fine  to  county  court. 

Collection  or  remission  of  fine. 

Judgment  for  or  againnt  married 
woman. 

Discliarge  of  bankrupt  from  Judg- 
ment. 

Confession  of  Judgment  by  mar- 
ried woman. 

Action  to  foreclose  Hen  on  chattel. 

Warrant  to  .seize  cliattel  and  pro- 
ceedingH  tliereupou. 

Judgment  in  action  to  foreclose 
lien  on  cliattel. 

Action  to  foreclose  lien  on  chattel 
in  inferior  court. 

Application  of  sections. 

Marriage  after  divorce  for  adul- 
tery. 

Action  against  officers  of  corpo- 
ration for  misconduct. 

Who  may  brims  such  an  action. 

VIsitatOiial  power  over  corpora- 
tion. 

Action  by  Judgment -creditor  for 
sequestration. 

Action  to  dissolve  a  corporation. 

Action  to  dissolve  a  corporation. 

Temporary  injunction. 

Temporary  and  permanent  10* 
cefver. 

Powers  and  duties  of  temporaijr 
receiver. 

Officers  and  stockholders  may  be 
made  parties. 

Separate/  action  against  offioMS 
and  stockholders. 

Proceedings  in  such  actions. 

Distribution  of  property  by  judg- 
ment. 

Recovery  of  stock  subscriptions. 

Liability  of  directors  and  stock- 
holders. 

Construction  of  provision  relating 
to  dissolution  and  enforcement 
of  liability. 

Action  by  attorney-general  to 
annul  corporation  when  legisla- 
ture directs. 

Action  by  attorney-general  to 
annul  corporation  by  leav*  of 
court. 

Notice  of  application  for  Imn  t« 
commence  action. 

Jury  trial 


TABLE  2 


OODB 


Section 


flQblael 


ISOl        Gen.  Coip 


1802 
1804 

1805 

1806 

1S07 
1808 


Gen.  Corp, 
Gen.  Corp 
Gen.  Corp 

Gen.  Corp 
Gen,  Corp 

fScn.  Corp, 
Gen.  Corp 


134. 

135. 
136. 
300. 

sroi. 

302. 

303. 
304 


1800  pt.  Gen.  Corp 305. 


1810 
1811 

ISlCpt. 
1813  pt. 
1843 

1859 

1858 

1000 

1010 
1911 

1912 
1942 
1044 
1060  pt. 

1967 

1068 

2149 

2150 
2151 
2152 

2153 

2154 

2155 

2156 

2157 


Gen.  Corp 
Gen.  Corp 


806. 
307. 


Gen.  CoTf} 

Cicn.  Corp 

Deced.  rotate.. 

l)cc"ed.  Estate. . 

Ifcced.  Kiftate. . 

PcrsL  Proi>€rty. 

Pers.  Property. 
Gen.  Business. . 

Pers,  Property. 
Debtor  &  Ocd'r 
Debtor  &  Cred'r 
County 

County 

County 

Debtor  &  Cred'r 

Debtor  &  Cred*r 
Debtor  A.  C*red'r 
Debtor  &  Cred'r 

Debtor  &  Cred'r 

Debtor  A  Cred'r 

Debtor  &  Cred'r 

Debtor  A  Crefl'r 


808. 
309. 
101, 


102. 
28.. 
41.. 


41.. 
376. 


Injunction  and  receiver  in  final 

judgment. 
Temporary  Injunction. 
Filmk  ana  publt$hinpr  judgment. 
Cert4Mn     corporationij     excepted 

from  ceriafn  pTOvfslons. 
Testimony  of  officers  iind  agents. 
Injunction  staying  action  in  cer- 
tain caseif. 
Proving  claims  of  creditors. 
Action  oy  attorneyrgeneral  against 

corporations  or  onicers. 
Requisites  of  injunction  in  certain 

cases. 
Appointment  of  receivers. 
Judicial  su.spension  or  removal  of 

officer  of  corporation. 
Application  of  last  tt^ree  sections. 
Misnomer  not  available. 
Liability  of  heirs  and  devisees  for 

death  of  decedent. 
Liability    of    heirN    and    devisees 

where  will  provides  for  debts. 
Action  by  cnud  born  after  making 

a  will  or  by  subscribing  witness, 
Ilights  of  transferee  of  claim  or 

demand. 
Transfer  of  daim. 
Transfer  of  cause  of  action  for 


41 

230.  2*^1 
232.  233. 
201 


nt. 

bint  debtors, 
oint  debtors, 
to  bring  action 


201. 
201, 
50.. 


51.. 
52.. 
53.. 


54. 
55. 

56. 
57. 


Debtor  dE  Cred'r '58. 


]iliii 


usury. 
Assignment  of  jui 
('ompoKi lions  by 
Compositions  by 
District  attorney 

on  forfeited  recognizance. 
District    attorney    to    pay    over 

certain  moneys  collected. 
District  attorney  to  render  certain 

account. 
Insolvent's    di.scharge;    who   may 

be  discharged. 
Insolvent's  oi.scharge;  application, 
lamlvent's  discharge;  petition. 
Insolvent's  discharge;  consent 

creditors. 
Insolvent's  discharge;  consent 

representative  or  trustee. 
Insolvent's  discharge;  consent 

corporation. 
Insolvent's  discharge;  consent 

partnership. 
Insolvent's    discharge;    effect 

consent  where  petitioner  is  joint 

debtor. 
Insolvent's  discharge:  consent  6f 

purchaser  of  debt. 


of 
of 
of 
of 
of 


r 


TABLE  2 


2158  Debtor  &.  Cred'r  59 IzikoI vent's  dJscharge:  oonsentliig 

creditor    must    TeAnqulBh    se< 
curlty. 

2159  Debtor  ft  Cred'r  60 Insolveat's     discharge;     penalty 

when  creditor  swears  falsely. 

2160  Debtor  ft  Cred'r  61 Insolvent's  discharge;  affidavit  tA 

consenting  creditor, 

2161  Debtor  ft  Cred'r  62 Insolvent's     discharge;     non-resi- 

dent creditor  to  annex  accounts. 

2162  Debtor  ft  Cred'r  63 Insolvent's  discbarge;  petitioner's 

schedide. 

2163  Debtor  ft  Cred'r  64 Insolvent's  discharge;  petitioner's 

affidavit. 

2164  Debtor  ft  Cred'r  65 Insolvent's    discharge;    order    to 

show  cause 

2165  Debtor  ft  Cred'r  66 Insolvent's  discharge;  publication 

and  service  of  order. 
2106        Debtor  ft  ('red'r  67 Insolvent's  discharge;  hearing. 

2167  Debtor  ft  Cred'r  68 Insolvent's      discharge;     putting 

cause  on  calendar. 

2168  Debtor  ft  Cred'r  69 Insolvent's  discharge;  filing  speci- 

fications  and   demanding  Jury 
trial. 

2169  Debtor  ft  Cred'r  70 Insolvent's     discharge;  ,  opposing 

creditor  to  file  proofs. 

2170  Debtor  ft  Cred'r  71 Insolvent's  discharge;  proceedings 

If  jurors  do  not  agree. 

2171  Debtor  ft  Cred'r  72 Insolvent's     discharge;     non-resi- 

dent wife. 

2172  Debtor  ft  Cred'r  73 Insolvent's    discharge;    examina- 

tion of  insolvent. 

2173  Debtor  ft  C^d'r  74 Insolvent's  discharge;  discharge. 

2174  Deotor  ft  (-red'r  75 Insolvent's  discharge:  assignment. 

2175  Debtor  ft  Cred'r  76 Insolvent's  discharge;  assignment. 

2176  Debtor  ft  Cred'r  77 Insolvent's  discharge;  trustees. 

2177  Debtor  ft  Cred'r  78 Insolvent's  discharge;  effect  of  as- 

signment. 

2178  I^btor  ft  Cred'r  79 Insolvent's  discharge;  discharge. 

2179  Debtor  ft  Cred'r  80 Insolvent's    discharge;    order    to 

show   cause  where  trustee  re- 
fuses to  give  certificate. 

2180  Debtor  ft  Cred'r  81 Insolvent's  discharge;  proceedings 

.  on  return  of  order. 

2181  Debtor  ft  Cred'r  82: Insolvent's    discharge;    recording 

papers. 

2182  Debtor  ft  Cred'r  83 Insolvent's    discharge;    effect    of 

discharge. 

2183  Debtor  ft  Cred'r  84 Insolvent's    discharge;    effect    of 

discharge. 

2184  Debtor  ft  Cred'r  85 Insolvent's    discharge;    effect    of 

discharge. 

2185  Debtor  ft  Cred'r  86 Insolvent's      discharge;      release 

from  imprisonment. 

2186  Debtor  ft  Cred'r  87 lasolvent's    discharge;    void   dis- 

charge. 

'187         Debtor  ft  Cred'r  88 Insolvent's    discharge;    invalidity 

may  be  proved. 


TABLB  2 


CODK 


Section 


Consolidated  Law 


Law 


Section 


Subject 


2188  Debtor  A  CYed'r  100 IiuolveDt*s  exemption;  who  m«y 

be  exempted. 

2189  Debtor  &  Cred*r  101 Insolvent's  exemption;  petition. 

2190  Debtor  A  Cred'r  102 Insolvent 'a    exemption:    petition^ 

er's  schedule. 

2191  Debtor  ic  Cred'r  108 Insolvent's    exemptioD;    peiition- 

er'g  affidavit. 

2192  Debtor  ft  Cred'r  104 Insolvent's   exemption;   order  to 

show  cause. 

2193  Debtor  ft  Cred'r  106 Insolvent's  exemption:  hearing. 

2194  Debtor  ft  Cred'r  106 Insolvent's     exemption;     assTgn> 

ment. 

2195  Debtor  ft  Cred'r  107 Insolvent's  exemption;  discharge. 

2196  Debtor  ft  Cred'r  106 Insolvent's  exemption;  xecordlnc 

«  papers. 

2197  Debtor  ft  Cred'r  109 Insolvent's  exemption;  release. 

2198  Debtor  ft  Cred'r  110 Insolvent's  exemption;  debts  and 

demands  not  affected. 

2199  Debtor  ft  Cred'r  .111 Insolvent's  exemption;   void  die- 

charce 

2200  Debtor  ft  Cred'r  120. Judgment      debtor's      dLscharge, 

who  may  be  discharged. 

2201  Debtor  ft  Cred'r  121 Judgment  debtor's  discbarge;  ap- 

plication. 

2202  Debtor  ft  Cred'r  122 Judgment      debtor's      discharce; 

petition. 

2203  Debtor  ft  Cred'r  123 Judgment      debtor's      dlsriiarge, 

contents  of  petition. 

2204  Debtor  ft  Cred'r  124 Judgment  debtor's  discharge;  affi- 

davit of  petitioner. 

2205  Debtor  ft  Cred'r  125 Judgment      debtor's      discharge, 

notice  to  creditors. 

2206  Debtor  ft  Cred'r  126 Judgment      debtor's      discharge; 

notice  when  service  cannot  be 
made. 

2207  Debtor  ft  Cred'r  127 Judgment      debtor's      discharge: 

notice  when  state  a  creditor. 

2208  Debtor  ft  Cred'r  128 Judgment      debtor's      discharge; 

hearing. 

2209  Debtor  ft  Cred'r  129.. Judgment      debtor's      discharge; 

adjournment. 

2210  Debtor  ft  Cred'r  130 Judgment      debtor's      discharge; 

proceedings  on  adjournment. 

2211  Debtor  ft  Cred'r  131.. Judgment  debtor's  discharge;  as- 

signment. 

2212  Debtor  ft  Cred'r  132 Judgment      debtor's   discharge; 

discharge. 

t213         Debtor  ft  Cred'r  1.33 Judgment      debtor's      discharge; 

petitioner's  property  still  liable. 

2214  Debtor  ft  Cred'r  134 Judgment      debtor's     discharge; 

new  execution 

2215  Debtor  ft  Cred'r  135 Judgment      debtor's      discharge; 

trustee. 

2216  Debtor  ft  Cred'r  136 Judgment      debtor's     discharge; 

creditor  may  notify  debtor  to 
apply  for  discharge. 

2217  Debtor  ft  Cred'r  137 Judgment      debtor's      discharge; 

failure  so  to  appl| . 

XZY 
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CODB 


Section 


CONSOUDATBD  IiA.W 


Law 


Section 


Subject 


2218         Debtor  A  Cred'r  13Sw 


221d 
2220 
2221 
2222 
2223 
2224 

2225 
2226 

2227 
222S 
2229 

2230 
2266 
2267 
2268 
2260 

2270 
2271 
2272 
2273 
2274 

2276 
2276 
2277 

2278 


Priiwn 390 

Prison 392 

Prison 803 

Prison 394 , 

Prison 395 


Prison 396 

Prison 397 

Prison 398 

Prison 399 

Prison 400 

Prison 401 

Judiciary- 754 

Judiciary 755 

Judiciary 756 

Judiciary 757 

Judiciary 758 

Judiciary 757 

Judiciary 759 

Judiciary 760-762 

Judiciary 763 


Judiciary 764, 

Judiciary 765, 

Judiciary 766, 

Judiciary 767. 


Judgment  debtor's  discharge; 
discharge  of  debtors  to  state  or 
United  {Stales. 

Care  of  prisoner's  property;  ap< 
plication. 

Care  of  prisoner's  pro9Ne.rty;  wlio 
may  apply. 

Care  of  prisoner's  property;  cred* 
itor  must  relinquish  security. 

Care  of  prisoner's  property;  peti- 
tion. 

Care  of  prisoner's  property;  copy 
of  sentence  and  affloavit. 

Care  of  prisoner's  property;  pro- 
ce^idings  on  presentation  of 
papers. 

Care  of  prisoner's  property;  pro* 
ceedings  on  return  of  order. 

Care  of  prisoner's  property;  order 
appointing  trustee. 

Care  of  prisoner's  profierty;  re- 
moval of  trustee. 

Care  of  prisoner's  property;  dis- 
tribution of  properly. 

Care  of  prisoner's  property:  prop- 
erty to  be  delivered  to  prisoner 
on  discharge. 

Care  of  prisoner's  property;  ap- 
plication of  article. 

Contempt  proceedings;  applica- 
tion. 

Contempt  proceedings;  summary 
punishment. 

Contempt  proceedings;  warrant 
without  notice. 

Contempt  proceedings;  order  to 
show  cause  or  warrant  to  at- 
tach. 

Contempt  proceedings;  notice  to 
delinquent  officer. 

Contempt  proceedings;  order? 
granted  out  of  court. 

Contempt  proceedings;  contempt 
before  relerce. 

Contempt  proceedings;  effect  of 
order  and  warrant. 

Contempt  proceedings;  affidavit 
and  warrant  to  be  served  on 
accused. 

Contempt  proceedings;  undertalc* 

ing. 
Contempt  proceedings;  execution 

of  warrant. 
Contempt  proceedings;  underialc- 

ing  for  discharge. 
Contempt     proceedingflt     habeas 

corpu.s. 


xxvi 
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CODB 


6Miioii 


flul^iet 


8279 


2281 
2282 


2287 


2293 

22M 
2205 

2206 

2207 

2298. 

2200 

2800 

2301 

2411 


Judidary TS8. 

Judiciary 760. 

Judiciary 770. 

Judiciary 771. 


Judiaary 772. 

Judiciary 773. 

Judiciary 774. 

Judidary 775. 

Judiciary 770. 

Judidary 777. 


2280        Judidary 778. 

2290        Judldaiy 770. 

1201         Judldaiy 780. 


Judidary 781. 

Judldaiy 700. 

Judiciary 701. 

Judidary 701. 

Judiciary 703. 

Judidary 703. 

Judidary 704. 

Judidary 705. 

Judidary 706. 

Jndidvy 707. 


Gen.  Corp 60. 

8412  |rt.  Geo.  Corp 61. 

t4iai»ft.  Geo-Oorp 62. 


txfH 


Contempt  proceedins^;  sheriff  to 
file  undertaking. 

Contempt  proceedinss;  Interroca- 
tories. 

Contempt  proc-eedlncs;  final  order 
directing  punishment. 

Contempt  proceedings;  punisii- 
ment  on  return  of  habeas 
corpus. 

Contempt  proceedings;  punish- 
ment on  return  of  order  to 
show  cause. 

Contempt  prooeedlngs;  amount 
of  fine. 

Contempt  proceedings;  length  of 
imprisonment. 

Coniempt  proceedings;  release  of 
ofTemer. 

Contempt  proceedings;  indictment 
of  offender. 

Contempt  proceedings;  proceed- 
ings when  accused  does  not  ap- 
pear. 

Contempt  proceedings;  prosecu- 
tion of  undertaking. 

Contenmt  proceedings;  prosecu' 
tion  of  undertaking  In  name  of 
people. 

Contempt  proceedings:  sheriff  lia- 
ble for  taking  insufficient  sure- 
ties. 

Contempt  proceedings;  miscon- 
duct at  trial  term. 

Collection  of  fine;  schedule  of 
fines  imposed. 

Collection  of  fine;  warrant. 

Collection  of  fine;  warrant  when 
delinquent  non-resident  of 
county. 

Collection  of  fine;  execution  of 
warrant. 

Collection  of  fine;  return  of  war- 
rant. 

Collection  of  fine;  proceedings  if 
fine  not  collected. 

Collection  of  fine;  contents  of 
schedule  annexed  to  warrant. 

Collection  of  fine;  liability  of 
sheriff  for  omission  of  duty. 

Collection  of  fine;  special  pru- 
visions  for  collection. 

Change  of  name;  by  corporation. 

Change  of  name;  contents  of  peti- 
tion. 

Change  of  name;  notice  of  pr^ 
entation  of  petitioor 


TABLE  2 


Code 


Section 

♦2414 

♦2415 

2416 

♦2417 

2419 
2420 

2421 
2422 
2423 

2424 
2425 
2426 
2427 
2428 
2429 
2430 

2431 

243  la 
2  43  lb 
2471-a 


Consolidated  Law 


Law 


Section 


Subject 


County 161 \  Change  of  name;  order  changine 

On.  ('orp 63 /       name. 

Gen.  Corp 64 Change  of  name;  when  to  take 

effect. 
Gen.  Corp 65 Change  of  name;  substitution  of 

new  name  In  pending  action. 

ic^enuive .' ! ! ! !  sS!] ! ! ! ! ! !  1  ^**"«®  ^l "*™«»  ^^^^  o^  "*»"«■ 

Judiciary 254 /       changed. 

Gen.  Corp 170 Voluntary  dissolution  of  corpora- 
tion; grounds  for  petlt'on. 

Gen.  Corp 171-173 Voluntary  dissolution  of  corpora- 
tion; petition  when  directors  or 
trustees  divided. 

Gen.  Corp 174 Voluntary  dissolution  of  corpora- 
tion; contents  of  petition. 

Gen.  Corp 175 Voluntary  dissolution  of  corpora- 
tion; affidavit  to  be  annexed. 

Gen.  Corp 176.  178,  181, 

182,  184. . .  Voluntary  dissolution  of  corpora- 
tion; presentation  of  petition, 
temporary  receiver. 

c;eii.  Corp 179 Voluntary  dissolution  of  corpora 

,,  Mon;  order  to  be  publisJied. 

Gen.  C orp 180 voluntary  dissolution  of  corpora 

tion;  service  of  order. 

Gen.  Corp ....'.    185-187 VolunUry  dUsolutlon  of  corpora 

tlon;  hearing. 

Gen.  Corp 188,  189 Voluntary  dissolution  of  corpora 

tlon;  papers. 

Gen.  Corp. 190 VolunUry  dissolution  of  corpora- 

,«f    ,««   ,«,    ,t*on;  application  for  final  order. 

(.en,  Corp 191,  192,  194.  Voluntary  dissolution  of  corpora 

tion;  final  order. 

Gen.  Corp 193 Voluntary  dissolution  of  corpora- 
tion; certain  sales  and  transfers 
void. 

Gen.  Corp 177,  195 Voluntary  dissolution  of  corpora- 
tion; certain  corporations  ex- 
cepted. 

Gen.  Corp 277 Voluntary  dissolution  of  corpora- 

tion;  commissions  of  receiver. 

Gen.  Corp 268 Voluntary  dissolution  of  corpora- 

T,  ui:    r^«  oA  _^  tlon;  hnal  accounting. 

Public  Officers..  80 Delivery    of    public    books    and 

paj)ers. 


2414.  Only  partly  repealed.  This  section  also  amended  by  act  amending 
Code  of  <'ivU  Procedure  generally.     Sec  present  section  2414. 

2416.  It  was  only  Intended  to  repeal  this  section  as  far  as  It  related  to 
change  of  name  of  corooratlons.  See  present  section  as  amended  by  act 
amending  the  Code  of  Civil  Procedure  generally. 

2417.  Part  of  this  section  was  not  expres.sly  repealed  by  the  Consolidated 
Laws  but  was  made  a  portion  of  County  I^w.  section  161,  subd.  7. 
Af tierwarda  the  wbo*e  pection  was  expresaly  repealed  by  L.  1909,  cb.  43  7 
—Ed 
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Code 


Section 


Consolidated  Law 


Law 


Section 


Subject 


2329 

2611 
2828 

2633 

2634  pt. 

2660  pt. 

26M 

2703 

2704 

2732 

27:«  pi. 

2734 

3280 

32SI 
32^2 
3283 


Judiciary 472. 


32«« 
3289 

3290 

3291 

3295 

3303 
33<¥> 

3391 
3392 
3393 
3394 
3395 
3396 


Decedent  Kst .  • 
Decedent  Ivst . . 

Decedent  £s>t . . 

Decedeht  Est.  • 

Decedent  Eiit . . 

Decedent  Est . . 

Decedent  Est . . 

Decedent  Est . . 

Decedent  Est. . 

Decedent  Est . . 
Decedent  Est . . 

Judiciary 

PubUc  Officers.. 
Public  OfficerK.. 
Public  Officers.. 
Judiciary 


23-25. 
46.... 


42.. 
43.. 
103. 
47.. 
44.. 
45.. 
98.. 


99 

100 

67 ....) 

67 

67 ,., 

256 


32^5        County 161. 


Public  Officers..  70. 
PubUc  Offioers..  69. 

Executive 84. 

public  Officers..  6S, 

SUte  Finance..  46, 


70. 
8.. 


Judiciary 253. 

Gen.  Corp 

Joini-Stk.  Ass'n 

Gen.  Corp..... 

Cen;  Corp 

Gen.  Corp 

Gen.  Corp ..... 

Gen.  Corp 

Gen.  Corp 


71 

72. . . . 
72.  73. 
74.... 
75.... 
76. . . . 


3397        Ceo.  Corp. 


^0, 


Attorney  who  is  somwftte'ii  fatlier 

or  son  prohibited  from  prao* 

tidng  before  biin. 
"What  wills  may  be  proved. 
Validity  of  purdiase  notwithstaiid' 

ins  aevi^ie. 
Record  of  wills  in  county  cleric's 

office. 
County  cleric's  index  of  recorded 

>^1ils. 
Action  asaiast  husband  for  debts 

of  deceased  wife. 
Validity  and  effect  of  testamentary 

dispositions. 
Recording  will  found  In  another 

state  or  country. 
Authentication  of  papers  from  an« 

other  state  or  country. 
Distribution  of  personal  property 

of  decedent. 
Advancements  of  personal  estates. 
Estates  of  married  women. 

Fees  of  clerks  and  officers. 

Fees  of  public  officers. 
Fees  of  bublic  officers. 
Clerk  of  court  of  appeals  must  ac- 
count for  fees. 
County  clerks  must  account  foi 

fees. 
Accounting  for  fees  generally. 
Fee  for  administering  certain  offl- 

ciil  oaths  prohibited. 
Certain  searches  ordered  by  state 

officers  to  be  Rratultous. 
Allowance  of  additional  fees  and 

expenses. 
Conipt roller  to  audit  and  pay  oer- 

tarn  fees  and  charges. 
Clerk's  fees  upon  naturalization. 
Sale  of  corporate  and  joint-stock 
.    asipociation       real       property: 

method. 
Sale  of  corporate  real  property; 

petition. 
Sale  of  cori)orate  real  property: 

hearing. 
Sale  of  corporate  real  property; 

order  of  sale. 
Sale  of   corporate  real  property; 

insolvent  corporations. 
Sale  of  corporate  real  propertj; 

service  of  noticen. 
Sale  of   corporate   real  propertj': 

practice  in  cases  pot  provided 

for. 
Sale  of  corporate  real  property: 

time  title  takes  effect. 
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TABLE  2 


CODB 


Section 


COMBOIXDATBD  LaV 


Law 


Section 


Sabjwt 


3308  Lien '  40 Mechanics'  liens;  construction. 

3309  Lien 41 Mechanics'  llenn;  enforcement. 

3400  Lien 42 Mechanics'  liens;    enXoroement  o( 

lien  for  public  improvement. 

3401  Lien 43 Mechanics*  liena;  action  in  court 

of  record. 
8402        Lien 44 Mechanics*  liens;  parties. 

3403  lAen 45 Mechanics'  liens;  equities  to  be  de- 

termined. 

3404  Lien 46 Mechanics   liens    action  In  court 

not  of  record. 

3405  Lien 47 Mechanics'  liens;  service  of  sum- 

mons. 

3406  Lien 48 Mechanics*    liens;    answer;   judc- 

ment  by  default. 

3407  Lien 40 Mechanics'  liens;  trial  and  Judg- 

ment. 

3408  Lien 50 Mechanics'  liens;  execution. 

3400        Lien 51 Meclunics*  liens;  appeals. 

3410  Lien 62 Mechanics'    liens;    transcripts    of 

judgments'. 

3411  Lien 53 Mechanics'   liens;  coats  and   dis- 

bursements. 

3412  Lien 54 Mechanics'  Hens;  Judgment  in  case 

of  failure  to  establifih  lien. 

3413  Lien 55 Mechanics'    liens;   payment    into 

court. 

3414  Lien 56... Mechanics'  liens;  preference  over 

contractors. 

3415  Lien 57 Mechanics'  liens;  terms  of  Judg- 

ment. 
8410         lien 58 Mechanics*  liens;  judgment  for  de- 
ficiency. 

3417  Lien 50 Mechanics'  liens;  vacating  lien. 

3418  Lien 60 Mechanics'     liens;    Judgment     in 

action  on  account  of  public  im- 
provement. 

8410        Lien 61 Mechanics'    liens;    Judgment     in 

action  to  foreclose  lien  on  prop- 
erty of  railroad. 
*3419(bis)  Lien 85 IJen  on  vesesl;  enforcement. 

3420  Lien 86 Lien   on    vessel;   application    for 

warrant. 

3421  Lien 87..... Lien  on  vessel;  undertaking. 

3422  Lien 88 Lien  on  vessel;  eicecution  of  war- 

rant. 

3423  Lien 80 Lien   on   vesser;  order  to   show 

cause. 

3424  lien 00 Lien  on  vessel;  notice  to  be  pub- 

lished and  served. 

3425  Lien 01 Lien  on  vessel;  trial. 

3426  Lien 02. Lien  on  vessel;  order  of  sale. 

3427  Lien 03 Lien  on  vessel :  sale  and  proceeds. 

3428  Lien 04 Lien  on   vessel;  notice  of  distri- 

bution. 

3410.  L.  1807.  ch.  410.  which  added  titles  Til  and  IV  to  the  Ckxle.  ended 
laid  title  III  with  aection  3410  and  beean  title  lY  with  a  section  34t0.— Ed. 
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Code 

SectioD 

3429 

343G 
34;il 

3432 

3433 

3434 

3435 

3436 

3437 

34SS 

3439 

3440 

3441 


Consolidated  Law 


Law 


Section 


Subject 


Lien 05 IJen  on  vessel;  Itens  for  which  no 

warrantB  are  iaptu^ . 

Lien 96 Lien  on  vessel ;  r'onieKted  claim.H. 

Lien 97 Lien  on  vessel ;  t  rial  of  issues  anil  , 

apjieril. 

Lien 98 Lien    on    vessel;    ilistrihutiun    uf 

procv>e<ls. 

Lien 99 IJen  on   vessel;  payment  of  un- 
contested claims. 

Uenr 100 Lien    on    vessel;    distribution^    of 

surplus. 

Lien 101 Lien    on    vessel;    application    for 

discharge  of  warrant. 

Lien 102 Lien   on    vessel ;    undertaking  to 

accompany  application. 

Lien 103 Lien  on  vessel;  discharge  of  war- 
rant. 

Uen 104 IJen  on  vessel;  action  on  under 

taking. 

Lien 105 Lien  on  ve&sel;  costs  of  proceetV 

Ings. 

Lien 30& Lien  on  vessel ;  sheriff  must  return 

warrant . 

107 Lien  on  vessel :  discharge  of  Her 

before  Issue  of  warrant 


J 


TABLE  3 


(Prepared  by  the  Board  of  Statutory  Consolidation,  with  notes  by  editors  of 

Parscms'  Code.] 

SHOWIXr.  DISTRIBUTION  OF  SFXTIOXS  OF  THE  CODE  OF 
CJVIL  PROCEDURE  IX  THE  CONSOLIDATED  I-AWS. 
ARRANCJKD  A(t^ORDIN(J  TO  THE  COXSOIJDATFJ) 
LAWS. 


(k>de 
Section 


Law 
Section 


Subject 


BANKING  LAW 

746  pt.  44 Depositories  of  court  funds  to  Rive  ixjnds  and 

pay  interest. 
752  pt.  45 Depositories  of  court  funds  to  keep  boolcs  of 

account. 

CIVIL  RIGHTS  LAW 

15  20. Imprisonment  for  costs. 

Id  21 Imprisonment   for  nonpayment  of  money  (in 

tudgment  or  contract. 

119  22. Privilege  of  officers  and  prisoners  from  arrest 

548  23 Arrest  in  civil  proweding. 

565  24 Privilege  from  arrest  of  officers  of  courts. 

«60  25 Witness  exempt  from  arrest. 

86^)  25,  26 Certain  arrests  void. 

864  26 Liability  of  sherifT  for  making  arrest  of  exem^it 

person. 

1190  pt.  12 Alien  not  entitled  to  special  jury. 

1192  14 Jurors  not  to  be  quest ione<l  for  ve. diets. 

CODE  CRIMINAL  PROCEDURE 

1041  pt  229 Drawing  grand  jurors  in  Albany  county. 

COUNTY  LAW 

20  pt.  240 County  charge ;  expen.«>  of  calendars  of  supreme 

and  county  courts. 

28  245 County  seals. 

31  pt.  42 Supervisors  to  furni-sh  necessaries  for  term  of 

county  court. 

88  12 County  charge;  stenographers'  compensation. 

80  pt.  170(a) Special  deputy  clerks  in  certain  counties. 

112  240 Support  of  poor  prisoners. 

121  90(b) County  JaUs. 

182  196 Proceedings  when  new  sheriff  assumes  office. 

183  195 Powers  of  former  sheriff. 

(a)  See  County  Law,  section  169  iastead  of  section  170. 
0>)  See  also  section  183  of  County  Law. — ^Ed. 
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TABLE  3 


Code 
Section 


Section 


Subject 


ISS 

186 
187 
188 

1S9 

203  pt. 

356  pt. 

358  pt. 

744  ,pt. 

961  pt. 

1966  pt. 

1967 

196.S 
2414  pt. 

2417  pt. 
3285 


1268 

1942 

1944 

2149-2187 

218H-2199 

2200-2218 


1843 

1859 

1868 

2611 
2628 
2633 
2634  pt. 
2660  pt. 

2694 
2703 

2 


195 Duties    of    former    sheriff    when    new    sheriff 

assumes  office. 

195 Former  sheriff  to  execute  instrument  of  de- 
li ver>-. 

195 Former  sherifT  to  execute  certain  process. 

195 Return  of  new  sheriff  to  certain  orders. 

195 Proceedings  on   neglect   or  refusal  of  former 

sheriff. 

195 Person  performing  duties  of  sherifl. 

12 Supervisors  to  furnish  library   for  Judges  of 

court  of  appeals. 

240 Expense  of   publication   of  terms  of  county 

court  to  be  county  charge. 

12 Stenographers  of  county  court  to  be  puid  by 

county. 

240 Fees  of  county  clerks  for  certain  papers  fur- 
nished. 

161 County  clerk  to  make  certain  searches  and 

transcripts. 

201 District  attorney  to  bring  action  on  certain 

forfeited  recognizances. 

201 District  attorney  to  pay  over  certain  moneys 

collected. 

201 District  attorney  to  render  certain  account. 

161 County  clerks  must  record  changes  in  corpora- 

.  tion  names. 

161 County  clerks  mu.(it  report  names  changed. 

161 County  clerks  must  account  for  fees. 

DEBTOR  AND  CREDITOR  LAW 

150 Discharge  of  bankrupt  from  judgment. 

230,  231  Compositions  by  joint  debtors. 

232,  233. ....  Compositions  by  joint  debtors. 

50-88 Discharge  of  insolvent  from  his  debts. 

100-111 Exemption  from  arrest  or  discharge  from  Im- 
prisonment of  insolvent  debtor. 

120-138 Discharge     of     imprisoned     judgment-debtor 

from  imprisonment. 

y 

DECEDENT  ESTATE  LAW 

101 Liability  of  heirs  and  devisees  for  debt  of  de- 
cedent. 

102. ........  Liability  of  heirs  and  devisees  where  will  pro- 
vides for  debts. 

28 Action  by  child  born  after  making  of  will,  or 

by  subscribing  witness. 

23-25 What  wills  may  be  proved 

46 Validity  of  j^urclmse  notwlth.standIng  devise. 

42 Record  of  wills  In  county  clerk's  oflice. 

48 County  clerk's  Index  of  recorded  wills. 

103 Action  against  husband  for  debts  of  deceaseci 

wife. 

47 Validll  V  and  effect  of  tejftamentary  dispositions. 

44 Recording    will    found    in    another    state    or 

country. 

zxziii 
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Code 
Section 


Xaw 
Section 


Subject 


2704 

2732 
2733  pt 
2734 

450  pt. 
\206 
1273  pt. 

54  pt. 
67  pt. 

JI12  pt. 
113 
i26  pt. 

fi33.pt. 

249  pt . 

ft417  pt. 

»290 

45 Authentication  of  papers  from  another  state  or 

country. 

98 Distribution  of  personal  property  of  decedent. 

99 Advancements  of  personot^estates 

100 Estates  of  marriea  women. 

DOMESTIC  RELATIONS  LAW 

51 Married  woman's  property. 

51 Judgment  for  or  against  married  woman. 

51 Ck>niession  of  judgment  by  married  woman. 

8 Marriage  after  divorce  for  adultei-y* 


EXECUTIVE  LAW 

29. Record  of  terms  of  judges  of  courts  of  record. 

SO Copies  of  amendments  to  rules  for  admission  ol 

attorneys. 

31 Copyright  of  reports  of  court  of  appeals. 

32 Distribution  of  reports  of  court  of  appeals. 

33. .  {■ Publication  of  appointment  of  terms  of  appel- 
late division. 

33 Publication  of  appointment  of  terms  of  su- 
preme court. 

)1,  32 Copyright  of  notes  prepared  by  supreme  court 

reporter  and  distribution  of  appellate  divi-> 
sion  reports. 

^ Publication  by  secretary  of  state  of  statement 

of  names  changed. 

M Certain  searches  ordered  by  state  officers  to  l)e 

gratuitous. 


^11 


GENERAL  BUSINESS  LAW 
375 Transfer  of  cause  of  action  for  usury. 


432  pt. 

716  pt 
1781 

^782 
1783 
1784 
1785 
1786 
1787 
1788 
1789 
1790 
1791 

1792 
1793 
1794 


GENERAL  CORPORATION  LAW 

16 Designation  by  foreign  corporation  of  person 

upon  whom  to  serve  papers. 

243 Certain  receivers  can  hold  property. 

90 Action  against  officers  of  corporation  for  mis- 
conduct. 

91 Who  may  bring  such  an  action. 

92 Visitatorial  power  over  corporation. 

100 Action  by  i'udgment-cre<litor  for  sequestration. 

101 Action  to  dissolve  a  corporation. 

102 Action  to  dissolve  a  corporation. 

103 Temporary  injunction. 

104,  106 Temporary  and  permanent  receiver. 

105 Powers  and  duties  of  temporary  receiver. 

109 Officers  and  stockholders  may  be  made  parties. 

110 Separate    action    against    officers   and    stock* 

nolders. 

Ill Proceed ings  In  such  actions. 

112 Distribution  of  property  by  judgment. 

113 Recovery  of  stocli  subscriptions. 

XZXIV 
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Oode 
SectioQ 


Law 
Section 


Subject 


17^ 
1796 

1797 

1798 

17! 


1800 
IHOl 
1802 
1803 
1804 

1805 
1806 
1807 
1808 

1809  pt. 

1810 

1811 

1812  pt. 

1813  pt. 
2411 

2412  pt. 

2413  pt. 

2414  pt. 
2415 
2416 

2419 

2420 

2421 

2422 

2428 

2424 

2425 

2426 
2427 
2428 

2429 

2430 

2481 


114 Llabnitj  of  directors  and  stockholders. 

115 Construction  of  provisions  relating  to  dissolu- 
tion and  enforcement  of  liability. 

130 Action  by  attorney-general  to  annul  corpora- 
tion when  legislature  directs. 

131 Action  by  attorney-general  to  annul  corpora- 
tion by  leave  of  court. 

132 Notice  of  application  for  leave  to  commence 

action. 

133  ....  Jury  trial. 

134 Injunction  and  receiver  in  final  Judgment. 

135 Temporary  injunction. 

136 Filing  and  publishing  judgment. 

300 Certain   corporations   excepted   from   certain 

provisions. 

301 Testimony  of  officers  and  agents. 

302 Injunction  staying  action  in  certain  cases. 

303 Proving  claims  of  creditors. 

304.........  Action  by  attorney-general  a^;alnst  cotpora- 

tions  or  officers. 

305 Requisites  of  injunction  in  certain  cases. 

306 Appointment  of  receivers. 

307 Juaiclal  suspension  or  removal  of  officer  of  oor^ 

poration. 

308. ...  ^ ... .  Application  of  last  three  sections. 

309 Misnomer  not  available. 

60 Change  of  name;  by  corporation. 

61 Change  of  name;  contents  of  petition. 

62 Change  of  name;  notice  of  presentation  of  peti- 
tion. 

63 Change  of  name;  order  changing  name. 

64 Change  of  name;  when  to  take  effect. 

65 Change  of  name;  substitution  of  new  name  in 

pending  action. 

170 VcMuntary  dissolution  of  corporation;  grounds 

for  petition. 

171-173 Voluntary  dissolution  of  corporation;  petition; 

when  directors  or  trustees  divided. 

174 Voluntary  dissolution  of  corporation;  contents 

of  petition. 

175 Voluntary  dissolution  of  corporation;  affidavit 

to  be  annexed. 

176,  178,  181, 

182,  184. . .  Voluntary  dissolution  of  corporation;  presenta- 
tion of  petition,  temporary  receiver. 

179 Voluntary  dissolution  of  corporation;  order  to 

be  published. 

180 Voluntary-  dissolution  of  corporation;  service  of 

order. 

185-187 Voluntary  dis.solutlon  of  corporation;  hearing. 

188,  189 Voluntary  di.swolutlon  of  corporation;  papers. 

190 Voluntary  dissolution  of  corporation;  applica- 
tion for  final  order. 

191,  192,  194.  Voluntary    di.s.solution    of   corporation;    final 

order. 

193 Voluntary  dissolution  of  corporation;  certain 

sales  and  transfers  void. 

177*  195 Voluntary  dissolution  of  coipontion;  certain 

corporations  excepted. 
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Code 
Section 


Lav 
Section 


Subject 


243 1-a  277 Voluntary  dissolution  of  corporation;  comznis- 

Hions  of  remver. 
243 1-b  268 Voluntary  dissolution  of  corporation;  final  ac- 

count  iiui;. 

3390  pt.  70 Sale  of  corporate  real  property;  method. 

3391  71 Sale  of  corporate  real  proi»eriy ;  petition. 

3392  72 Sale  of  corporate  real  property;  neariniE. 

3393  72,  73 Sale  of  corporate  real  property;  order  of  sale. 

3394  74 Sale  of  r-orporate  real  prop.erty;  insolvent  cor- 

E  orations. 
5   of   corporate   real   properly;    service  of 
notices. 

3396  76 Sale  of  corporate  real  j)roperty;  ])ractice  in 

(^ses  not  provided  for. 

3307  330 Sale  of  corporate  real  property;  time, title  talces 

effect. 

JOINT-STOCK  ASSOCIATION  LAW 

3390  pt.  8 Sale  of  real  property  of  joint-stock  aasodatiOB. 

JUDICIARY  LAW 

2  2 Court.s  of  record. 

3  8 Courts  not  of  recorfl. 

5  4 Sittings  of  rourts  to  be  public 

6  6 Sitting  of  courts  on  Sunday. 

8  7fiO Punishment  for  criminiil  rontemptfr 

0  761 Punishment  for  criminal  contempts 

10  751 Contempts  in  view  of  court . 

11  752 Ck)mmitment  for  rriminul  contempts. 

12  754 Punishment  for  civil  contempts. 

14  753 Contempts  ()unLshab]e  civilly. 

17  93,  94  (a). . . .   Appellate  division:  rules  of  piuctloo.  ' 

18  52,  95 Publication  of  rules. 

19  154,  193 Printing  court  calendars. 

21  87 '. . .  Destruction  of  certain  papers. 

%7  pt.  28,  158.  194..  Court  seals. 

30  29(b) Court  .seals. 

34  pt.  7,  534,  540. . .  Adjournment  of  terms. 

35  6 Adjournment  of  terms. 

36  6 Adjournment  of  terms. 

38(c)  8 Place  of  holding  term. 

39  pt.(d;       8 Filing  appointment  of  term. 

40  9 Place  oi  holding  court  of  record. 

(a)  The  portion  of  section  17  of  tlie  Code  of  Civil  Procedure  reading,  "the 
ccjnvention  shall  have  power  to  appomt  and  remove  u  reporter,"  is  omitted 
afl  covered  by  Judiciary  lA^i,  spclionvK).  The  ]>ortion  of  .section  17  relating 
to  .seals  has  been  omilted  becau.se  the  subject  is  now  covered  by  Judiciary 
Law,  section  328.  which  continues  tlie  s<>als  of  all  courts  of  record,  and  .section 
329.  which  prondes  for  replacing  seals  when  lost  or  destroytjrJ. 

fb)  The  provision  for  the  exp<'n.se  of  seals  of  surrogates'  courts  has  been 
omitted  from  Judiciary  J^w,  section  29,  because  .superseded  by  County  Iaw. 

section  245. 

fc)  Section  38  of  the  Co<le  of  (Mvil  Procedure  has  not  l)een  ex^m-ssly  re- 
pealed by  the  Judiciary  Law.  but  has  been  embwlied  in  tlie  Judiciary  Law, 

flection  8.  ....  ... 

(d>  Section  39  of  the  Code  of  Civil  Procedure  is  only  partly  repealed  by  the 
Judiciary  Law  but  the  whole  section  has  been  embodied  in  Judiciary  Law. 
section  8. — Ko. 
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Code 
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Law 
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T ■ — " 

41  pt.  10 Ad fournment  of  actual  session. 

42  11 Holding  court  in  New  York. 

43  12 Changing  place  of  court  outside  New  York. 

64  15t  22 Judge  not  to  act  in  certain  cvuten. 

47  20 Judge  raust  not  be  interested  in  costs. 

48  16 Jurlge  not  disqualified  because  a  taxpayer. 

49  17,  21.  471.. .  Judge  prohibited  from  practicing. 
.tO  18,  471 Practice  by  judge  or  his  partner. 

."il  (a)  19 Judge  prohibited  from  taking  certain  fees. 

54  pt.  23 Certificate  of  Judgt^'s  age  and  service. 

.56  53.      56,      88, 

460-465,  467  Examination  and  admission  of  attorney's. 

.'17  pt.  53 Ilules  for  admiasion. 

^H  "    5A Exemptions  of  graduates  of  law  scliools. 

59  264,  466 Attorney's  oath  and  certitlcate. 

60  pf.  470 Attorneys  residing  in  adjoining  states. 

61  2.50 Clerks  not  to  practice. 

62  473 Court  officers  not  to  practice. 

66  474,  475 Compensation  of  attorney.^. 

67  88,  4/7 Suspension  from  practice. 

68Q>)  88,  076  Suspension  of  attorney,  notice. 

09  478 Removal  effective  ia  all  courts. 

72  479 Attomej'  not  to  lend  name. 

82  200.  291,  293, 

204 Qualifications  of  stenographers. 

8:ipt.  14.    24.    295- 

297,  301. . .   (ieneral  duties  of  stenognvphors. 

84  292.  298.  290 

(c) Preservation  of  .stenographic  minutes. 

85  300 Stenographic  minutes  to  be  written  out. 

86  303 Furnishing  copies  of  proceedings. 

87  304 Assistant  stenographers. 

89  pt.  101,  156.  159, 

264,    280, 

281 ^   Appellate  division  clerks. 

90  261 Clerks  in  New  York  county. 

91  169.  199,  365, 

366 Criers  of  courts  of  record. 

92  406 Sheriff  or  constable  as  crier. 

93  30 Seals  of  former  superior  city  courts. 

94  167,  200,  381, 

386 Interpreters  in  Kings  and  Queens  counties. 

05  pt.  168,200 Attendants  in  Kings,  Queens  and  Riciiinoii') 

counties. 

96  2rW,  349.  351. 

354 Duties  of  attendants  in   Kings,   Queens  atirl 

Richmond  counties. 

97  160,  170,  201, 

231-233. 

279.     403. 

405 Court  officers  in  certain  counties. 

(a)  Bectlon  51  of  the  Code  of  Civil  Procrdure  was  not  expressly  repeated  by 
the  Judiciary  Law  but  the  whole  section  has  been  embodied  in  Judiciary  Law, 
Met  ion  19. 

(b)  Section  68  of  the  Code  of  Civil  Procedure  is  only  partly  rei>ealed  by 
Judiciary  Law,  but  the  whole  section  has  been  embo<lied  In  Judinarv  Law, 
sertioas  88  and  476. 

(e)  Portion  of  section  84  of  the  Code  has  been  transferred  to  section  802  of 
lb*  Judiciary  Law. — Edi 
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Sti AMenduilaInn 


afn  rountlcH. 

IIK  mandate. 


800(a)  . 
SO.  SI,  1 


Ivbiiori;  or^nlzaliou.  Iwutlon  ai 


■  A]ipe[]at?    iIIvlKion:    rlerkn,    altcndants    and 

inenographerx. 
.  AppullHle  dlvlslnn;  revocalion  of  (Ivskiiatioiu. 
.   Appellate  division;  dtMlenmlonii  lo  b«!  filed. 
-  Appellate  division;  tcnii!!. 
.    Appelhiie  dlvUlon;  appoinlmrnt  of  ti^rnUL 
■---"--;  division;    asEoriute  justice  lo  frt,. 


■  ■*«■ 


I  IrlB]  n 


81.    M,    148- 


BS"w 


»n.  27S.  30*. 


89,  284.  342. 


403 AppellMe  illvUion;  otfirerH  altending. 


(a)  KHflon  209  of  llie  Code  is  repealed  by  Ihe  Judiciary  Law,  b«c*u« 
covered  by  Judiciary  Law.  n'rtlon  430. 

(h)  Tlie  last  lliiw  seiiicncr's  of  Hceiion  232  of  Ihe  Carte  reliillng  la  sella  for 
(ho  appellate  dlvlslrm  Imw  Ik*u  omi[ie.i,  as  Ihe  mailer  Is  coi-ereil  hy  Iha 
Jirdlniary  Laa',  wclion  iS,  wMrh  i-oiillniies  thn  seals  of  nil  caiirla  oF  record, 
and  sw'lon  20.  which  provldis  fir  irpliiclnBsi'ais  nhen  lost  ord'-Jlroyed. 

(c)  i^ecth>n  241  of  |J|4-  IVviv  khh  nriiiidly  n-jiAaied  by  the  Judldary  Lav. 
■ertion  BOO.  but  does  not  srm  U,  liuvi!  hecii  transferred  lo  111.!  Jurtidary 
Law- — Bd.  ' 
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243  342,402 Fees  of  ofUcerB  atftendinir  term  of  appelate 

division. 

244  90 Supreme  court  reporter;  uppointment. 

245  91 Supreme  court   reijorter;  special   meeting  for 

appointment. 

246  92.   264.  437, 

439-441 . . .   Supreme  court  rei>orter:  dutie^i. 

247  442,  443 Supreme  court  reporter;  publication  of  report !i. 

24H  264,  438 Papers  for  uj»e  of  supreme  court  reporter. 

249  pt.  444 Supreme  court  reporter;  copyright  of  rei>orls. 

250  44.5 Supreme  court  reporter;  compensation 

254  161.  309,  316. .   StenofH'aphers  in  JKings  county. 

255  312 Assistant  stenographer  in  Kin^s  county. 

2.S6  161,309 Stenograpiiers  in  second  and  ninth  districts; 

appointment. 
257  316 Stenographers  In  second  and  ninth  districts; 

salaries. 

258  161,309,313..   Stenographers    for    certain   Judicial   districts; 

appointment  and  salaries. 

259  313 Stenographers    in    certain    Judicial    districts; 

payment  of  salaries.  n 

260  164,314 Stenographers    in    certain    judicial    di.stricts; 

expenses. 

262  162,  163 Temporary  stenographers. 

355  pt.  190,191 Terms  of  county  court. 

3.56  pt.  192 Appointment  of  terms  of  county  court. 

357  533,  541 Jurors  for  county  court. 

358  pt.      .     197 County  court  stenographers. 

359  196.   197,   285, 

318,319 County    court    stenographers    in    Kings    and 

Queens  counties. 
.360  pt.  198,  382-38.5. .   County  court  interpreters  In  Kings  county. 

361  197,  318,  319. .   County  court  stenographers  In  certain  countlt^s. 

961  pt.  255 Clerics  to  search  hies  and  make  transcripts. 

977  pt.  83 Power  of  appellate  division  as  to  calendars. 

10C7  pt.  305 Apportionment  of  stenographers'  salaries. 

1027  502 Qualifications  of  trial  jurors. 

1028  502 Ouallfications  of  tri:il  jurors. 

1029  503 Certain  public  officers  disqualified  to  serve  as 

jurors. 

1030  546 Exemption  from  jury  duty. 

1031  547,  548 Evidence  of  exemption. 

1032  660 Discharged,  when  not  qualified  or  exempt. 

1033  644 Person.s  excused  from  serving. 

1034  690,   600,   680, 

687 Certain  public  officials  di.squalifip<l. 

1035  500 Jury  lists. 

10.36  501 Names  to  be  taken  from  asse«!sment  rolls. 

1037  505 Duplicate  jury  lists  to  be  made  and  filed. 

1038  508 County  clerk  to  make  and  flenosif  ballots. 

1039  509-^12 County  clerk  to  destroy  olfi  ballots  and  notify 

town  clerk  in  camt  of  failure  to  receive  jury 

ll^tR. 

1040  '  506 Jurors  to  serve  three  years. 

1041  pt.  507 Application  of  provisions  to  cities. 

1042  513,  628,   543. 

646 Drawing  of  jurors. 

1043  514 Notice  of  drawing. 

1044  26,  515 Officers  to  attend  drawing. 

1045  616 Officers  to  attend  on  adjourned  day. 

1046  517 Certain  officers  required  to  be  present  at  drawing 

1047  518^20 Mo<1e  of  drawing. 

1048  630 Sheriff  must  not  ify  Jurors. 
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(Prepared  by  the  Board  of  Statutory  Consolidation,  with  notes  by  editors  of 

Parsons'  Code.] 

SHOWIXC;  DISTRTBl'TIOX  OF  SECTIONS  OF  THE  CODE  OP 
CIVIL    PROCEDURE    IX    THE    CONSOLIDATED    I-A\VS, 

arran<;ed    a<i'ordin(j    to    the    COXSOLIDATEF) 

LAWS. 


Oode 
Hection 


Law 
Section 


Subject 


BANKING  LAW 

746  pt.  44 Depositories  of  court  funds  to  give  bonds  and 

pay  Interest. 
752  pt.  45 Depositories  of  court  funtls  to  keep  Ijooks  of 

account. 

CIVIL  RIGHTS  LAW 

15  20 Imprisonment  for  costs. 

16  21 Imprisonment   for  nonpayment  of  money  on 

iufigment  or  contract. 

119  22 Privilege  of  officers  and  prisoners  from  arrest 

."»48  23 Arrest  in  civil  proc-ee<iing. 

565  24 Privilege  from  arrest  of  officers  of  courts. 

S60  25 Witness  exempt  from  arrest. 

863  25,  26 Certain  arrests  void. 

H64  26 Liability  of  .sheriff  for  making  arrest  of  exem>»t 

person. 

1190  pt.  12 Alien  not  entitled  to  special  jury. 

1192  14 Jurors  not  to  be  questioned  foi*  vc  .dict.s. 

CODE  CRIMINAL  PROCEDURE 

1041  pt  229 Drawing  grand  jurors  in  Albany  county. 

COUNTY  LAW 

20  pt.  240 County  charge ;  expen.^  of  calendars  of  .supreme 

and  county  courts. 

28  245 County  seals. 

31  pt.  42 Supervisors  to  furnish  nece.ssaries  for  term  of 

county  court. 

88  12 County  charge;  stenographers'  compensation. 

89  pt.  170(a) Special  deputy  clerks  in  certain  counties. 

112  240 Support  of  poor  prisoners. 

121  90(b) Ctounty  Jails. 

182  196 Proceedings  when  new  sherifT  assumes  office. 

183  195 Powers  of  former  sherifT. 

Ca)  See  County  Law,  section  169  instead  of  section  170. 
0>)  See  also  section  183  of  Coimty  I^w. — Ed. 
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1108 

1109 
1110 

nil 

1112 
1113 
1117 
1118 

1110 
1121 
1126 
1127 
1128 
1120 
1130 
1131 
1132 

1133 
1134 
1130 
1136 
1137 
1138 
1130 
1140 
1141 
1142 
1143 
1144 
1145 
1146 
1147 
1148 
1140 
1150 
llol 
1152 
1153 
1154 
1155 
1156 
1157 
1162 
1195 

1196 

1197 
1198 

1199 
2266 


621,  622,  626, 

627 Drawing  of  additional  Jurors. 

646,  640 Fine  for  non-attendance. 

648 Arretit  for  failure  to  attend. 

800(a) Jurors  for  district  courts. 

605,609,620..  tiherifT'3  Jury. 

650-659 Remitting  and  enforcing  Jury  fines. 

660-663 Uncollected  fines. 

664 Commissioner   to  receive  fines  and  account 

therefor. 

665-667 Oori>oration  counsel  to  prosecute. 

596 Persons  required  to  furnish  information. 

686 Qualification  of  Jurors  in  Kings  county. 

720 Exemption  in  Kings  county. 

721,  722 Evidence  of  exemption. 

714,  715 Jury  service. 

716 Jurors  excused. 

718,  719 Return  by  clerk  after  adjournment  of  term. 

681,  688-600. 

723 Selection  of  trial  Jurors. 

682,  683 Commissioner  to  collect  fees  for  county'. 

800(b) Expenses  of  commissioner. 

691,  602 Selection  of  Jurors. 

693,  604 Commissioner  to  publish  notic-e  of  list. 

605 Commissioner  to  prepare  list  and  filo  transcript. 

696.  698 Supplemental  lists. 

697 Commissioner  to  make  and  deposit  ballots. 

699,  700 Officers  to  attend  drawing. 

701 Proceedings  preliminary  to  drawing. 

702 Mode  of  drawing. 

703 Certificate  to  be  made  and  boxes  sealed. 

704 Subsequent  drawings. 

705 Proceedings  when  first  box  exhausted. 

706.  709 Commissioner  to  notif>'  Juror. 

710,  717,  725. .  Notification  of  Jucors. 

71 1 Commissioner  to  maktf  return  of  Jurors  notified. 

707.  712 Additional  jurors. 

708.  713 Jurors  In  certain  special  proceedings. 

26 Ck>mpensation  to  Judges  attending  drawing. 

724 Fine  for  non-attendance. 

726 Arrest  for  non-«t tendance. 

727-720 Commissioner  to  notify  jurors  fined  to  appear. 

730,  731 Commissioner  to  collect  Jury  fines. 

732-735 Fines  not  collected  to  be  docketed. 

736 Discharge  of  lien  created  by  do<'ket. 

684.  685 Commissioner  to  report  and  pay  over  money. 

559 Fine  qf  trial  Juror  for  non-atten<lance  in  siK^cial 

proceeding. 

660 Fine  for  neglect  or  misconduct   of  officer  in 

charge  of  jury  from  special  proceeding. 

561 Notice  of  fine  In  special  proceeding. 

562 Special  return  of  delinquency  and  fine  to  county 

court. 

563,  564 Collection  or  remission  of  fine. 

754 Contempt  proceedings;  application. 


(a)  Section  1 II 1  of  the  Code  is  repealed  by  the  Judiciary  Law  because  cov- 
ered by  Municipal  Court  act  (L.  1902,  cii.  580,  section  233). 

(b)  Section  1 134  of  t.he  Code  is  repealed  by  the  Judiciary  law  because 
•uperseded  by  L»  1902,  ch.  564,  section  6. — Ed. 
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2704 

2732 
2733  pt. 
2734 

450  pt. 
A206 
i273  pt. 
^761 

54  pt. 
57  pt. 

JI12  pt. 

113 

i26pU 

£33  pt. 

249  pt. 

tt4I7  p». 

*290 

Law 
Section 


Subject 


45 Authentication  of  papers  from  another  state  or 

country. 

98 Distribution  of  personal  property  of  decedent. 

99 Advancements  of  personal* estates 

100 Estates  of  marrietf  women. 

DOMESTIC  RELATIONS  LAW 

51 Married  woman's  property. 

51 Judgment  for  or  against  married  woman. 

51 Confession  of  judgment  by  married  woman. 

8. . ' Marriage  after  divorce  for  adultei-j'. 


EXECUTIVE  LAW 

29 Record  of  terms  of  judges  of  courts  of  record. 

30. Copies  of  amendments  to  rules  for  admission  of 

attorneys. 

31 ......... .  Copyright  of  reports  of  court  of  appeals. 

32 Distribution  of  reports  of  court  of  appeals. 

33. .  f Publication  of  appointment  of  ternu  of  appel- 

,  late  division. 

33 Publication  of  appointment  of  terms  of  su- 

preme  court. 

W,  32 Copyright  of  notes  prepared  by  supreme  court 

reporter  and  distribution  of  appellate  divi- 
sion reports. 

il4 Publication  by  secretary  of  state  of  statement 

of  names  changed. 

%i Certain  searches  ordered  by  state  offla*rs  to  be 

gratuitous. 


^U 


GENERAL  BUSINESS  LAW 
375 Transfer  of  cause  of  action  for  usury. 


432  pt. 

716  pt- 
»78l 

1782 
1783 
1784 
1785 
1786 
1787 
1788 
1789 
1790 
1791 

1792 
1793 
1794 


GENERAL  CORPORATION  LAW 

16 Designation  by  foreign  corporation  of  person 

upon  whom  to  serve  papers. 

243 Certain  receivers  can  hold  propertjr. 

90 Action  against  officers  of  corporation  for  mis- 
conduct. 

91 Who  may  bring  such  an  action. 

92 Visitatorial  power  over  corporation. 

100 Action  by  judgment -creditor  for  sequestration, 

101 Action  to  dissolve  a  corporation. 

102 Action  to  dissolve  a  corporation. 

103 Temporary  injunction. 

104,  106 Temporary  and  permanent  receiver. 

105 Powers  and  duties  of  temporary  receiver. 

109 Officers  and  stockholders  may  be  made  parties 

110 ii^eparate    action    against    officers   and    stock* 

holdprs. 

Ill Proceedings  in  such  actions. 

112 Distribution  of  property  by  Judgment. 

113 Recovery  of  stock  subscriptions. 
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Subject 


1795 
17M 

1797 

1796 

1799 

1800 
|W1 
1802 
1803 
1804 

1805 
1806 
1807 
1808 

1809  pt. 

1810 

1811 

1812  pt. 

1813  pt. 
2411 

2412  p(. 

2413  pU 

2414  pt. 
2415 
2410 

2419 

2420 

2421 

2422 

2428 

2424 

2426 

2428 
2427 
2428 

2429 

2430 

M31 


114 Liability  of  directors  and  stockholder. 

115 Construction  of  provisions  relating  to  dissolu- 
tion and  enforcement  of  liability. 

130 Action  by  attorney-general  to  annul  corpora- 
tion when  legislature  directs. 

131 Action  by  attorney-general  to  annul  corpora- 

tion  by  leave  of  court. 

132 Notice  of  application  for  leave  to  conimenc«i 

action. 

133  ....  Jury  trial. 

134 Injunction  and  receiver  in  final  Judgment. 

135 Temporary  injunction. 

130 Filing  and  publishing  Judgment. 

300 Certain   corporations   excepted   from   certain 

provisions. 

301 Testimony  of  officers  and  agents. 

302 Injunction  staying  action  in  certain  cases. 

303 Provltig  claims  of  creditors. 

304.........  Action  by  attorney-general  against  corpora- 
tions or  officers. 

305 Requisites  -of  injunction  in  certain  cases. 

306 Appointment  of  receivers. 

307 Judicial  suspension  or  removal  of  officer  of  cor- 
poration. 

308.  ...*....  Application  of  last  three  sections. 

309 Misnomer  not  available. 

60 Change  of  name;  by  corporation. 

61 Change  of  name;  contents  of  petition. 

62 Change  of  name;  notice  of  presentation  of  peti- 
tion. 

63 Change  of  name;  order  changing  name. 

64 Change  of  name;  when  to  take  elTect. 

65 rhange  of  name;  substitution  of  new  name  in 

Sending  action, 
untary  dissolution  of  corporation;  grounds 
for  petition. 

171-173 Voluntary  dissolution  of  corporation;  petition; 

when  directors  or  trustees  divided. 

174 Voluntary  dissolution  of  corporation;  contents 

of  petition. 

175 Voluntary  dissolution  of  corporation;  affidavit 

to  be  annexed. 

176,  178.  181. 
182.  184. . .   Voluntary  dissolution  of  corporation;  presenta- 
tion of  petition,  temporary  receiver. 

179 Voluntary  dissolution  of  corporation;  order  to 

be  published. 

180 Voluntary  dissolution  of  corporation;  service  of 

order. 

185-187 Voluntary  dissolution  of  corporation;  hearing. 

188,  189. ....   Voluntary  dissolution  of  corporation;  papers. 

190 Voluntary  dissolution  of  corporation;  applica- 
tion for  final  order. 

191t  192,  194.  Voluntary    dissolution    of   corporation;    final 

order. 

193 Voluntary  dissolution  of  corporation;  certain 

sale^i  and  transfers  void. 

177*  196 Voluntary  dissolution  of  c<»paratlon;  certain 

corporations  excepted. 
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2431-a  277 Voluntary  dissolution  of  corporation;  commis- 

siouu  of  receiver. 

2431-b  268 Voluntary  dii>i»olutioii  of  corporation;  final  ac- 

counting. 

3390  pt.  70 Sale  of  corporate  real  property;  method. 

3391  71 »Salo  of  corporate  real  property;  petition. 

3392  72 Sale  of  corporate  real  property;  heariiijc. 

3393  72,  73 Sale  of  corporate  real  property;  order  of  saJe. 

3394  74 Sale  of  corporate  real  prop.erty;  insolvent  cor- 

E orations. 
_  J   of   corporate   real   proi)€rty;    service  of 

notices. 

3396  76 Sale  of  corporate  real  property;  practice  in 

case8  not  provided  for. 

33W  330 Sale  of  corporate  real  property;  tirae.tltle  takes 

effect. 

JOINT-STOCK  ASSOCIATION  LAW 

330O  pt.  8 >Sale  of  real  property  of  Joint-fitock  assodatioBu 

JUDICIARY  LAW 

2  2..... Courts  of  recorfl. 

3  3 Courts  not  of  reconl. 

5  4. Sittings  of  courts  to  be  public. 

6  5 Sitting  of  coiu'ts  on  Sunday. 

8  7£0 Punishment  for  criminal  contempta 

0  751 Puniahmcnt  for  criminal  contempts 

10  751 Contempts  in  view  of  court. 

11  752 Commitment  for  criminal  contempts. 

12  754 Punishment  for  civil  contempts. 

14  753 Contempts  punishable  civilly. 

17  03,  04  (a). . . .   Appellate  dnision;  rules  of  practioo. 

18  52,  9o Publication  of  ruh*s. 

10  154,  193 Printing  court  calendars. 

21  87 *. . .   Destruction  of  certain  paiiere. 

27  pt.  28,  158,  104..  Court  .seals. 

30  29(b) Court  seals. 

d4  pt.  7,  534,  540. . .   Adjournment  of  terms. 

35  6 Adjournment  of  terms. 

36  6 Adjournment  of  terms. 

38(c)  8 Place  of  hold inc  term. 

39  pt.(d^       8 Filing  appointment  of  term. 

40  9 Place  of  holding  court  of  record. 

(a)  The  portion  of  section  17  of  the  Code  of 'Civil  Procedure  reading,  "the 
convention  shall  have  power  to  appoint  and  remove  a  reporter,"  is  omitted 
as  covered  by  Judiciary  J.*w,  section  50.  The  portion  of  section  17  relating 
to  seals  has  been  omitted  because  the  subject  is  now  covered  by  Judiciary 
Law,  section  328,  which  continues  the  seals  of  all  courts  of  record,  and  .section 
329,  which  provides  for  replacing  m^als  when  lost  or  destroycnJ. 

(b)  The  provision  for  the  expense  of  seals  of  surrogates'  courts  has  been 
omitted  from  Judiciary  Law,  section  29,  because  .superseded  by  County  Iaiw, 
section  245. 

(c)  Section  38  of  the  Code  of  Civil  Procedure  has  not  been  ex^iressly  re- 
pealed by  the  Judiciary  Law,  but  has  been  embodied  in  the  Judiciary  Law, 

section  8.  ...  ... 

(d>  Section  30  of  the  Code  of  Civil  Procedure  is  only  partly  repeated  by  the 
Judiciary  Law  but  the  whole  section  has  been  embodied  In  Judiciary  Law, 
•ection  8. — Ed. 
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TABLE  8 


Code 
Sectioi 


Law 

Section 


Skibject 


41  pt. 

42 

43 

&4 

47 

48 

49 

50 

51  (a> 

54  pt. 

56 

57  pt. 

.»8 

59 

60  pt. 

01 

62 

66 

67 

68(b) 

09 

72 

82 

.Si  pi. 

84 

85 
86 
87 
SOpt. 


90 
91 

92 
93 
94 

95  pt. 

96 

97 


10 Adjournment  of  artual  session. 

11 Molding  court  in  New  York. 

12 Changing  place  of  court  outside  New  York. 

16,  22 Judge  not  to  act  in  certain  cases. 

20 Jufl?e  must  not  be  interested  in  costs. 

10 Judge  not  disqualified  because  a  taxpayer. 

17,  21,  471.. .  Judge  prohibited  from  practicing. 

18,  471 Practice  by  judge  or  hia  partner. 

19 Judge  prohibited  from  taking  certain  fees. 

23 Certificate  of  judge's  -age  ami  service. 

53,     50,     88, 
400-465, 407  Examination  and  admission  of  attorne>'B. 

53 Rules  for  admiss'lon. 

53 Exemptions  of  graduates  of  law  M-hools. 

264,  466 Attorney's  oath  and  certificate. 

470 Attorneys  residing  in  adjoining  states. 

250 Clerks  not  to  practice. 

473 Court  officers  not  to  practice. 

474,  475 Compensation  of  attorneys. 

88,  4/7 Saspenslon  from  practice. 

88.  '176  Suspension  of  attorney,  notice. 

478 Removal  effective  iii  ail  courts. 

479 Attorney  not  to  lend  name. 

290,  291.  293. 

294 Qualifications  of  stenographers. 

14,    24.    295- 

297,  301. .  .   (Jeneral  duties  of  stenogntphers. 
292.  298.  290 

(c) Preservation  of  stenographic  minutes. 

300 Stenograpiiic  minutes  to  be  written  out, 

303 Furnishing  copies  of  proceedings. 

304 Assistant  stenographers. 

101,  1.56,  159. 

264     280 

281*. .....  ^  Appellate  di vision  clerks. 

251 Clerks  in  New  York  county. 

169.  109.  365. 

366 Criers  of  courts  of  record. 

406 Sheriff  or  constable  as  crier. 

30 Heals  of  former  suf)erlor  city  courts. 

167,  200.  381, 

386 Interpreters  In  Kings  and  Quecms  counties. 

168,200 Attendants  in  Kings,  Queens  and  Riciimond 

counties. 
27^,349.351, 

354 Duties  of  attendants  in   Kings.   Queens  aii'I 

Richmond  counties. 
100.  170.  201, 

231-233. 

279.     403. 

406 Court  officers  in  certain  counties. 


(a)  Section  51  of  the  Code  of  Civil  Procrdure  was  not  expressly  repealed  by 
the  Judiciary  Law  but  the  whole  section  has  been  embodied  in  Judiciary  Law. 
Mction  19. 

(b)  Section  08  of  the  Code  of  Civil  Procedure  is  only  partly  repealed  by 
Judiciary  Law.  but  the  whole  section  has  been  embodied  in  Judiciary  Law. 
sections  88  ana  470. 

(t)  Portion  of  section  84  of  the  Code  has  been  transferred  to  section  802  of 
tlie  Judiciary  Law.^Ep. 
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Code 
Section 


Law 
Section 


Subject 


2229  400 Care  of  priaoner's  property;  property  to  be 

delivered  to  prisoner  on  discharge. 

2230  401 Care   of  prisoner's   property;   application   of 

article. 

PUBLIC  OFFICERS  LAW 

961  pt.  66 Persons  having  custody  of  papers  in  public 

oHice  to  searcli  tiles  and  make  transcripts. 
2471-a  80 Delivery  of  public  books  and  papers. 

3280  pt.  67 Fees  of  pubflc  officers. 

3281  .67 Fees  of  public  officers. 

3282  67 Fees  of  public  officers. 

3286  70 Accoiniting  for  fees  generally. 

3289                   69 Fee  for  administering  certain  official  oaths  pro- 
hibited. 
3291                   68 Allowance  of  additional  fees  and  expenses. 

STATE  FINANCE  LAW 

20  pt«  46 £xi)en.se  of  printing  calendars  for  appellate 

division  to  be  state  charge. 

39  pt.  46. Kxpensc  of  certain  court  notices  to  be  state 

cliarge. 

226  pt.  46 Expense  of  pubHcation  of  terms  of  appellate 

division  to  be  state  charge. 

233  pt.  4% Expense  of  publication  of  terms  of  supreme 

court  to  be  state  charge. 

744  pt,  4 Comptroller's  supervision  of  funds  paid  into 

court. 

8295  46 Comptroller  to  audit  and  pay  oertain  fees  and 

charges. 
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CONSXIXUXION 


OF 


THE   STATE   OF   NEW   YORK 


ADOPTED  NOVEMBER   6,    1804. 


PREAMBLE. 

We,  the  people  of  the  State  of  New  York,  ifratefu!  to  Almighty 
God  for  our  freedom,  in  order  to  secure  its  blesskif s,  do  establish 
this  Constitution. 

ARTICLE    FIRST. 

Sec-    1.  PeraoDd  not  to  be  disrranchised. 

2.  Trial  by  Jtiry. 

3.  Fre«dom  of  worehlp;  religioai  liberty. 

4.  Habeas  corpus. 

6.  ExceaslTe  ball  and  flnea. 

6.  BlU  of  rlgbta. 

7.  Compensation  for  taking  prlrnte   property;   private   roads:   dralnac* 

of  agrlcaltural  lands. 

8.  Freedom  of  speech  and  press;  criminal  prosecutions  for  libel. 

0.  RlflTht  to  assemble  and  petition;  dWorces;  lotteries,  pooI-selUnc  and 
gambling,  laws  to  prerent. 

10.  KBobeats. 

11.  Feudal  tenures  abolished. 

12.  Allodial  tenures. 

13.  Lf>ases  of  agricultural  lands. 

14.  Pines  and  qnarter-salps  abolished. 

15.  Pnrchase  of  lands  from  Indians. 

16.  Common  law  and  acts  of  the  colonial  and  state  legislatures. 

17.  Grants  of  land  made  by  the  king  of  Great  Britain  since  1776;  prior 

grants. 

18.  Damages  for  Injuries  causing  death. 

I  1.  Peraona  not  to  be  disfranchised. 

Xo  member  of  this  State  shall  be  disfranchised,  or  deprived  of 
any  of  the  rights  or  priyileges  secured  to  any  citizen  thereof, 
unless  by  the  law  of  the  land,  or  the  judgment  of  his  peers. 

Const    1846,  art.  I.  5  1. 

S   2.  Trial  by  Jury. 

The  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore 
used  shall  remain  innolate  forever;  but  a  jury  trial  may  b* 
waived  by  the  parties  in  all  ciTil  cases  in  the  manner  to  be*  ore- 
scribed  by  law. 

Coast.    1846,  art.  I.  8  2. 
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I  3.  Freedom   of  ^'orMhlp;   rellgrlona   llbertr* 

The  free  exercise  and  enjoyment  of  religious  profession  and 
worship,  without  discrimination  or  preference,  shali  forerer  be 
allowed  in  this  State  to  all  mankind;  and  no  person  shall  be  ren- 
dered incompetent  to  be  a  witness  on  account  of  his  opinions 
on  matters  of  religious  belief:  but  the  liberty  of  conscience 
hereby  secured  sihall  not  be  so  construed  as  to  excuse  acts  of 
Kcentioujjness,  or  justify  practices  inconsistent  with  the  peace 
or  safety  oX  this  State. 

Const.    }846,  art.  I,  S  3. 

I  4.  Habeas  corpim. 

The  privilege  of  the  writ  of  habeas-  corpu»  shall  not  be  sus- 
pended, unless  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  its  suspension. 

Const.    184G,  art.  I.  f  4. 

I  B.  Excessive  ball  and  fines. 

Excessive  bail  shall  not  be  required  nor  exceasive  fines  im- 
posed, nor  shall  cruel  and  unusual  punishments  be  inflicted,  nor 
shall  witnesses  be  unreasonably  detained. 

Const.    1846,  art.  I,  |  6. 

I  6.  Bill  of  rlflrhts. 

No  person  siholl  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  (except  in  cashes  of  impeachment,  and  in  cases 
of  militia  when  in  actual  service,  and  the  land  and  naval  forces 
in  time  of  war,  or  which  this  State  may  keep  with  the  consent 
of  Congress  in  time  of  peace,  and  in  cases  of  petit  larceny,  under 
the  regulation  of  the  Legislature),  unless  on  presentment  or  in- 
dictment of  a  grand  jury,  and  in  any  trial  in  any  court  whatever 
the  parly  accu^d  shall  be  allowed  to  appear  and  defend  in  per- 
son and  with  Counsel  as  in  civil  actions.  No  person  shall  be 
subject  to  be  twice  put  in  jeopardy  for  the  same  offense;  nor  shall 
he  be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self; nor  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law;  nor  shall  private  property  be  taken  for  public 
use,  without  just  compensation. 

Const.    1846,  art.  I.  {  6. 

{  7.  Compensation  for  taklnir  private  propertn  private 
roadst  drainaflre  of  aRrrlcaltnral  lands. 

When  private  property  shall  bo  taken  for  any  public  use,  the 
compensation  to  be  made  therefor,  when  such  compensation  is 
not  made  by  the  State,  shall  be  ascertained  by  a  jury,  or  by  not 
less  than  throe  commissioners  appointed  by  a  court  of  record, 
as  shall  be  pescribed  by  law.  Private  roads  may  be  opened  in 
the  manner  to  be  prescribed  by  law;  t>ut  in  every  case  the  nec€»s- 
sity  of  the  road  and  the  amount  of  all  damage  to  be  sustained 
by  the  opening  thereof  j^hnll  be  first  determined  by  a  jury  of 
freeholders,  and  f»uch  amount,  together  with  the  expenses  of  the 

Kroceeding.  shall  be  paid  by  the  person  to  be  benefited.    General 
iws  may  be  passed  permitting  the  owners  or  occupants  of  agrri- 
cnltnral  lands  to  construct  and  maintain  for  the  drainage  thereof* 
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necessarj  drains^  ditches  and  dykes  upon  the  land»  of  others, 
ander  proper  restrictions  and  with  just  compensation,  but  no 
special  laws  shall  be  enacted  for  siieh  purposes. 

Const.    1846.  art.  I.  |  7. 

I  8.  Preedom  of  apcecb  Had  press)  crlmlnml  proaeen* 
tt«BS  for  libel. 

Erery  citizen  may  freeiy  speak,  write  and  publish  his  senti- 
ments on  all  subjects,  being  respon^ble  for  the  ^buse  of  that 
right;  and  no  law  sball  be  pas<sed  to  restrain  or  abridge  the 
liberty  of  speech  or  of  the  press.  In  all  criminal  prosecutions 
or  indictments  for  libels,  the  truth  may  be  given  in  evidence  to  • 
the  jury;  and  if  it  shall  appear  to  the  jury  that  the  matter 
charged  as  libelous  is  true,  and  was  published  with  good  motives 
and  for  justifiable  ends,  the  party  shaH  be  acquitted;  and  the 
jury  shall  have  the  right  to  determine  the  law  and  the  fact. 

Oonst.    1S46.  art.  I.  f  8. 

i  9.  Rlirbt  to  auemble  and  petition;  dtvoree«i  lotteries, 
pool-selllnv  ojid  vmnbllnvy  l«^r»  to  prerent. 

No  law  shaU  be  passed  abridging  the  right  of  the  people  peace- 
ably to  assemble  and  to  petitdon  the  government,  or  any  de- 
partment thereof:  nor  shall  any  divorce  be  granted  otherwise  than 
by  due  judicial  proceedings;  nor  shall  any  lottery  or  the  swle  of 
lottery  tickets,  pool-selling,  book-making,  or  any  other  kind  of 
gambling  hereafter  be  authorized  cmt  allowed  within  this  State; 
ind  the  Legislature  shall  paso  appropriate  laws  to  prevent  offenses 
agaliMBPt  any  of  the  provisions  of  this  section. 

Const.    1846.  art.  I,  1  10. 

i  lO.  Eocbemts. 

The  people  of  this  State,  in  their  right  of  sovereignty,   are 
deemed  to  possess  the  original  and  ultimate  property  in  and   to 
all  lands  within  the  jarisdiction  of  the  State;  and  all  lands  the 
title  to  which  shall  fail,  from  a  defect  of  heirs,  shall  revert,  or  . 
escheat  to  the  people. 

Const.    1848.  art.  I.  |  11. 

i  11.  FemdAl  temnres  abollabed. 

All  feudal  tenures  of  every  description,  with  all  their  incidents, 
are  declared  to  be  abolished,  saving  however,  all  rents  and  ser- 
vices certain  which  at  any  time  heretofore  have  been  lawfully 
created  or  reserved. 

Coast.  *1846,  art.  I.  f  12. 

i  12.  AUodlAl  tenvrea. 

All  lands  within  this  State  are  declared  to  be  allodial,  so  that, 
subject  only  to  the  liability  to  escheat,  the  entire  and  absol^ute 
property  is  vested  in  the  owners,  according  to  the  nature  of  their 
respective  estates. 

Const.    1846,  art.  I.  f  13. 
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I  IS.  I^eaaes  of  acloailtairal  l«.Bda. 

No  lease  or  grant  of  agricultural  land,  for  a  longer  period  than 
twelve  years,  hereafter  made,  in  which  shall  be  reserved  any  rent 
or  service  of  any  kind,  shall  be  valid. 
1846,  art.  I.  |  14. 
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I  14.  Flm«»  and  q«Arter-Mkles  abolished. 

All  fines,  quarter-sales  or  other  like  restraints  upon  alienation, 
reserved  in  any  grant  of  land  hereafter  to  be  made,  shall  be  Toid. 

Goiuit.    1846,  art.  I,  |  16. 

I  16.  Purchase   of  lands  of  Indians. 

No  pureba«e  or  contract  for  the  sale  of  lands  in  this  State, 
made  since  the  fourteenth  day  of  October,  one  thousand  seven 
hundred  and  seventy-five;  or  which  may  hereafter  be  made,  of, 
or  with  the  Indians,  shall  be  valid,  unless  made  under  the  author- 
ity, and  with  the  consent  of  the  Legislature. 

Oonit.    1846,  art.  1.  i  16. 

I  10.  Comnton  laiv  nnd  acts  of  the  colonial  and  state 
leffislatnves. 

Such  parts  of  the  common  law,  and  of  the  acts  of  the  Legis- 
lature of  the  colony  of  New  York,  as  together  did  form  the  law 
of  the  said  colony,  on  the  nineteenth  day  of  April,  one  thousand 
seven  hundred  and  seventy-five,  and  the  resolutions  of  the  Con- 
greea  of  the  said  colony,  and  of  the  convention  of  the  State  of 
New  York,  in  force  on  the  twentieth  day  of  April,  one  thousand 
seven  hundred  and  seventy-seven,  which  have  not  since  expired, 
or  been  repealed  or  altered;  and  such  acts  of  the  Legislature 
of  this  Stat«  as  are  now  in  force,  shall  be  and  continue  the  law 
of  this  State,  subject  to  such  alterations  as  the  Legislature  shall 
make  concerning  the  same.  But  nil  such  parts  of  the  common 
law,  and  such  of  the  said  acts,  or  parts  thereof,  as  are  repugrnant 
to  this  Constitution,  are  hereby  abrogated. 

CoMt.    1846,  art.  I,  |  17. 


I  IT.  Grants  of  land  made  by  the  kins  of  Great  Britain 
since  1775 1  prior  grants. 

All  grants  of  land  within  this  State,  made  by  the  king  of 
Great  Britain,  or  persons  acting  under  his  authority,  after  the 
fourteenth  day  of  October,  one  thousand  seven  hundred  and  sev- 
enty-five, shall  be  null  and  void;  but  nothing  contained  in  this 
Constitution  shall  affect  any  grants  of  land  within  this  State*. 
r.iade  by  the  authority  of  the  said  king  or  his  prederessdrs,  or  shall 
annul  any  charters  to  bofVies  politic  and  corporate,  by  him  or 
them  made,  before  that  day:  or  shaH  affect  any  such  grants  or 
charters  since  made  by  this  State,  or  by  persons  acting  under  its 
authority;  or  shall  impair  the  obligation  of  any  debts  contracttMl 
by  the  State,  or  individuals,  or  bodies  corporate,  or  any  other 
rights  of  property,  or  any  suits,  actions,  rights  of  action,  or  other 
proceedings  in  courts  of  justice. 

Conat.    1846.  art.  I.  |  IS. 

I  18.  Damaflres  for  injnries  cansinar  death. 

The  right  of  action  now  existing  to  recover  damages  for  in- 
juries resrulting  in  death,  shall  never  be  abrogated:  and  the 
amount  recoverable  shall  not  be  subject  to  any  statutory  limita- 
tion. 
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ARTICI<n   SBGOWD. 

■ec.    1.  QoftHflcatlbn  of  TOten. 

2.  Penom  excluded  trom  rigbt  of  ■iifl^ai«. 

3.  Certain  occupations  and  condition*  not  to  affect  residence. 

4.  Beglstratlon  and  election  laws  to  be  passed. 

5.  Manner  of  Totlng. 

«.  Registration  and  election  boards  to  be  non-partisan,  except  at  town 
and  Tfllafre  elections. 

I  1.  dnallllcatloA  of  votern. 

Brery  mate  citizen  of  the  age  of  twenty-one  years,  who  shall, 
hare  been  a  citizen  for  ninety  days,  and  an  inhabitant  of  this 
State  one  yeaT  next  preceding  an  election,  and  for  the  last  four 
months  a  resident  of  the  connty,  and  for  the  last  thirty  days  a 
resident  of  the  election  district  in  which  he  may  oflfer  his  vote, 
shall  be  entitled  to  vote  at  such  election  in  the  election  district 
of  which  he  shall  at  the  time  be  a  resident,  and  not  elsewhere, 
for  all  officers  thnt  now  are  or  hereafter  may  be  elective  by  the 
people,  and  upon  all  questions  which  may  be  submitted  to  the 
vote  of  the  people,  provided  that  In  time  of  war  no  elector  in 
the  actual  military  service  of  the  State,  or  of  the  United  States, 
in  the  army  or  navy,  thereof,  shall  be  deprived  of  his  vote  by 
reason  of  his  absence  from  snch  election  district;  and  the  Legis- 
latnre  ahull  have  power  to  provide  the  manner  in  which  and  the 
time  and  place  at  which  such  absent  electors  may  vote,  and  for 
the  return  and  canvass  of  their  votes  in  the  election  ^strict  in 
which  they  respectively  reside. 

Const.    1846,  art.  II,  f  1. 


I  9.  Pemtma  oxelvfl«d  from  tMe  rtvkt  of  anlfrflare. 

No  person  who  shall  receive,  accept,  or  offer  to  receive,  or  pay, 
offer  or  promise  to  pay,  contribute,  offer  or  promise  to  contribate 
to  another,  to  be  paid  or  used,  any  money  or  other  valuable  thing 
as  a  compensation  or  reward  for  the  giving  or  withholding  a 
vote  at  an  election,  or  who  shall  make  any  prooMse  to  influence 
the  giving  or  withholding  nny  such  vote,  or  who  i^all  make  or 
become  directly  or  indirectly  interested  in  any  bet  or  wager  de- 
pending upon  the  resnlt  of  any  election,  shall  vote  at  such  elec- 
tion; and  upQn  challenge  for  such  cause,  the  person  so  chal- 
lenged, before  the  officers  authorized  for  that  purpose  shall  re- 
ceive his  vote,  shall  swear  or  affirm  before  such  officers  that  he 
has  not  received  or  offered,  does  not  expect  to  receive,  has  not 
paid,  offered  or  promised  to  pay,  contributed,  offered  or  promised 
to  contribute  to  another,  to  be  paid  or  used,  any  money  or  other 
valuable  thing  as  a  compensation  or  reward  for  the  giving  or 
withholding  a  vote  at  such  election,  and  has  not  made  any 
promise  to  influence  the  giving  or  withholding  of  any  such  vote, 
nor  made  or  become  directly  or  indirectly  interested  in  any  bet 
or  wager  depending  upon  the  result  of  such  election.  The  Legis- 
lature shall  enact  laws  excluding  from  the  right  of  suffrage  all 
persons  convicted  of  bribery  or  of  any  infamous  crime. 

Const.    1846,  art.  II,  f  2. 
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I  3.  Certain  occvpAtlonB  and  eondltlons  not  to  nffect 
residence. 

For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have 
gained  or  lost  a  re^dence,  by  reason  of  his  presence  or  absence, 
while  employed  in  the  service  of  the  United  States;  nor  while 
engaged  in  the  navigation  of  the  waters  of  this  State,  or  of  the 
United  States,  or  of  tiie  high  seas;  nor  while  a  student  of  any 
seminary  of  learning;  nor  while  kept  at  any  almshouse,  or  other 
asylum,  or  institution  wholly  or  partly  supported  at  public  ex- 
pense or  by  charity;  nor  while  confined  in  any  public  prison. 

Const.    1846,  art.  II.  {  3. 

H  4.  Registration  and  election  laws  to  lie  passed. 

Laws  shall  be  made  for  ascertaining,  by  proper  proofs,  the 
citizens  who  shaH  be  entitled  to  the  right  of  suffrage  hereby  es- 
tablished, and  for  the  registration  of  voters;  which  registration 
shall  be  completed  at  least  ten  days  before  each  election.  Such 
registration  shall  not  be  required  for  town  and  village  elections 
except  by  expr(*ss  provision  of  law.  In  cities  and  villages  having 
five  thousand  inhabitants  or  more,  according  to  the  last  pro- 
ceding  State  enumeration  of  inhabitants,  voters  shall  be  registered 
upon  personal  application  only;  but  voters  not  residing  in  such 
cities  or  villages  shaH  not  be  required  to  apply  in  person  for 
regriat ration  at  the  first  meeting  of  the  officers  having  charge  of 
the  registry  of  voters. 

Conit.    1846,  art.  II,  }  4. 

I  5.  Manner  of  votinir. 

All  elections  by  the  citizens,  except  for  such  town  officers  as 
may  by  law  be  directed  to  be  otherwise  chosen,  shall  be  by  ballot, 
or  by  such  other  method  as  may  be  prescribed  by  law,  provided 
t?hat  secrecy  in  voting  be  preserved. 

Const.    1846,  art.  II,  f  6. 

§  6.  Rearistratlon  and  election  boards  to  be  bi-partisan, 
except  at  town  and  vlllaire  elections. 

All  laws  creating,  regulating  or  affecting  boards  or  officers 
charged  with  the  duty  of  registering  voters,  or  of  distributing 
ballots  at  the  polls  to  voters,  or  of  receiving,  recording  or  count- 
ing votes  at  elections,  shall  secure  equal  reprei*entation  of  the 
two  political  parties  which,  at  the  general  election  next  preceding 
that  for  which  such  boards  or  officers  are  to  serve,  cai^t  the  high- 
est and  the  next  highes-t  number  of  votes.  All  snich  boards  and 
officers  shall  be  appointed  or  elected  in  such  manner,  and  iipon 
the  nomination  of  such  representatives  of  said  parties  respectively, 
as  the  Legislature  may  direct.  Existing  laws  on  thi.s  subject 
shall  continue  until  the  Legislature  shall  otherwise  provide.  Thia 
section  shall  not  apply  to  town  meetings,  or  to  village  electionB. 
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ARTICIiE  THIRD. 

Sec    1.  LesffllatlTe  powera. 

2.  Nomber  and  terma  of  senators  and  assomblymt^n* 

3.  Senate  districts.  * 

4.  Enomerations  and  reapportionments. 

6.  Apportionment  of  assemblymen;  creation  of  assembly  districts, 
ft.  Compensation  of  members. 

7.  ClTil  appointments  of  members  roid. 

8.  Poraons  dlsqualifled  from  being  members. 

9.  Time  of  elections. 

10.  Powers  of  each  house. 

11.  Jonmals;  open  sessions:   adjournments. 

12.  Members  not  to  be  questioned  for  speeches. 

13.  Bills  may  originate  in  cither  house. 

14.  Enacting  clause  of  bills. 

15.  Manner  of  parsing  bills. 

16.  PrlTste  and  local  bills  not  to  embrace  more  than  one  subject. 

17.  Existing  law  made  applicable  to  be  inserted. 

18.  Cases  In   which   private  and  local  bills  shsll  not  be   passed;   restric* 

tlons  as  to  lawn  sntborlsing  street  railroads. 
1ft.  PriTstp  claims  not  to  be  audited  by  lefrlslatnre. 

20.  Two-thirds  bills. 

21.  Appropriation  bills. 

22.  Restrictions  as  to  provisions  in  tbo  appropriation  or  supply  bills. 

23.  Certain  sections  not  to  apply  to  commission  bills. 

24.  Tax  bills  to  stati*  tax  distinctly. 

25.  When  syes  and  nays  necessary;  three-fifths  to  constitate  qnonun. 

26.  Boards  of  supervisors. 

27.  liocal  legislative  powera. 

28.  Extra  compensation  prohlbitpd. 

29.  Prison  labor;   contract  system  abolished. 

^The  lepislatiTe  power  of  this  State  shall  be  vested  in  the  Senate 
and  Asfserably. 
Const.    1846,  art.  III.  S  1- 

S  2.  TTninber  nnd  tcrins  of  senators  anil   nsHemblynien. 

The  Senate  »hali  consist  of  fifty  members,  except  as  hereinafter 

1)rovided.  The  senators  elected  in  the  year  one  thousand  eiprhf 
inndrcd  and  ninety-fire  Rhall  hold  their  offices  for  three  years, 
and  their  miccessors  shall  he  chosen  for  two  years.  The  Assem- 
bly shall  consist  of  one  hundred  and  fifty  members  who  j^hall  be 
chosen  for  one  year. 

Conat.    1846.  art.  Ill,  {  2. 

I  3.  Senate  dlatrlcts. 

The  State  shall  be  divided  into  fifty  districts  to  be  called  sen- 
ate districts,  each  of  which  shall  choose  one  senator.  The  dis- 
tricts iJiQll  be  numbered  from  one  to  fifty,  inclusive. 

District  number  one  (1)  shall  consist  of  the  coimties  *)f  Suffolk 
and  Richmond. 

I>istrtrt  number  two  (2)  .^hall  consist  of  the  county  of  Queens. 

District  number  three  (3)  shall  consis-t  of  that  part  of  the 
county  of  Kings  comprising  the  hrst.  second,  third,  fourth .  fifth 
and  fHxth  -wards  of  the  city  of  Brooklyn. 

Dlsrtrict  number  four  (4)  shall  consist  of  that  parf  of  the  coimty 
of  Kin^  oompHsinK  tho  seventh,  thirteenth,  nineteenth  and 
twenty-first  wards  of  the  city  of  Brooklyn 

Dis^ct  number  fire  (5)  siiall  consist  of  that  part  of  the  couuty 
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of  Kings  comprisfing  the  eighth,  tenth,  twelfth  and  thirtieth  wards 
of  the  city  of  Brooklyn,  and  the  ward  of  the  city  of  Brooklyn 
which  wa»  formerly  the  town  of  Graveseud. 

District  number  six  (6)  shall  consist  of  that  part  of  the  county 
of  Kings  compri&dng  the  ninth,  eleventh,  twentieth  and  twenty- 
second  wards  of  the  city  of  Brooklyn. 

District  number  seven  (7)  shaH  consist  of  that  part  of  the 
county  of  Kings  comprising  the  fourteenth,  fifteenth,  sixteenth 
and  seventeenth  wards  of  the  city  of  Brooklyn.  • 

District  number  eight  (8)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  twenty-third,  twenty-fourth,  twenty- 
fifth  and  twenty-ninth  wards  of  the  city  of  Brooklyn,  and  the 
town  of  Flatlands. 

District  number  nine  (9)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  eighteenth,  twenty-sixt*,  twenty-sev- 
enth and  twenty -eighth  wards  of  the  city  of  Brooklyn. 

District  number  ten  (10)  shaH  consist  of  that  part  of  the  county 
of  New  York  within  and  bounded  by  a  line  beginning  at  Canal 
street  and  the  Hudson  river,  and  running  thence  along  Canal 
street,  Hudson  street,  Dominlck  street,  Varick  street,  Broome 
street,  Sullivan  street.  Spring  street,  Broadway,  Canal  street, 
the  Bowery,  Division  street.  Grand  street  and  Jackson  street,  to 
the  £}a9t  river  and  thence  around  the  southern  end  of  Manhattan 
island,  to  the  place  of  beginning,  and  also  Governor  s,  Bedloe's 
and  Ellis  islands. 

District  number  eleven  (11)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and  within 
and  bounded  by  a  line  beginning  at  the  junction  of  Broadway  and 
Canal  street,  and  running  thence  along  Broadway,  Fourth  street, 
the  Bowery  and  Third  avenue,  St.  Mark's  place,  Avenue  A, 
Seventh  street.  Avenue  B,  Clinton  street,  Rivington  street,  Nor- 
folk street,  Division  street,  Bowery  and  Canal  street,  to  the 
place  of  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  ten  and 
eleven  and  within  and  bounded  by  a  line  beginning  at  Jackson 
street  and  the  East  river,  and  running  thence  through  Jackson 
street.  Grand  street,  Division  street.  Norfolk  street,  Kivington 
street,  Clinton  street.  Avenue  B,  Seventh  street.  Avenue  A, 
St.  Mark's  p)ace.  Third  avenue.  East  Fourteenth  street  to  the 
East  river,  and  along  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (13)  shall  consist  of  that  part  of  the 
county  o^  New  York  lying  north  of  district  number  ten,  and 
within  and  bounded  by  a  line  boginnin?  at  the  Hudson  river  at 
the  foot  of  Canal  street,  and  running  thence  along  Canal  street, 
Hudson  street,  Dominick  street,  Varick  street,  Broome  street, 
Sullivan  street.  Spring  street,  Broadway,  Fourth  street,  the  Bow- 
ery and  Third  avenue.  Fourteenth  street.  Sixth  avenue,  West 
Fifteenth  street.  Seventh  avenue.  West  Nineteenth  street.  Eighth 
avenue,  West  Twentieth  street,  and  the  Hudson  river,  to  the 
place  of  beginning. 

I>istrict  number  fourteen  (14)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  twelve  and 
thirteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Fourteenth  street  and  the  East  river,  and  running  thence  along 
Bast  Fourteenth  street,  Irving  place,  East  Nineteenth  street. 
Third  avenue*  East  Twenty-third  street,  Lexington  avenue,  Bast 
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FiftT-thiid  9treet,  Third  ay«nae,  East  Fifty-second  street,  and 
the  Bast  rirer,  tx>  the  place  of  he^nnmg. 

District  number  fifteen  (15)  shall  consist  of  that  part  of  the 
countj  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bonnded  by  a  line  beginning  at  the  junction  of  West 
Foarteenth  street  and  Sixth  avenue,  and  running  thence  along 
SizUi  avenne.  West  Fifteenth  street.  Seventh  avenue,  West  For- 
tieth street,  Eighth  avenue,  and  the  transverse  road  across  Cen- 
tral park  to  Ninety-seventh  street,  Fifth  avenue.  East  Ninety- 
sixth  street,  Lexington  avenue.  East  Twenty-tl^irtl  stroet,  Third 
avenue,  E^st  Nineteenth  street,  Irving  place  and  Fourteenth 
street,  to  the  place  of  beginning. 

District  number  sixteen  (IB)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  Seventh  avenue  and 
West  Nineteenth  ^street,  and  running  thei>ce  along  West  Nine- 
teenth street.  Eighth  avenue,  West  Twentieth  street,  the  .Hudson 
river.  West  Forty-sixth  street.  Tenth  avenue,  West  Forty-third 
street.  Eighth  avenue.  West  Fortieth  street  and  Seventh  avenue, 
to  the  place  of  beginning. 

District  number  seventeen  (17)  shall  consist  of  that  part  of  the 
eounty  of  New  York  lying  north  of  district  numbe-r  sixteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  Eighth 
avenue  and  West  Forty-third  street,  and  running  thence  along 
Weat  Forty-third  street.  Tenth  avenue.  West  Forty-sixth  street, 
the  Hudson  river,  West  Eighty-ninth  street.  Tenth  or  Amsterdam 
avenue.  West  Eighty-sixth  street.  Ninth  or  Columbus  avenue. 
West  Eighty -first  street*  and  Eighth  avenue,  to  the  place  of 
beginning. 

District  nnmber  eighteen  (18)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  nnmber  fourteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  Bast 
Fifty-second  street  and  the  East  river,  and  running  thence  along 
East  Fifty-second  street.  Third  avenue.  Bast  Fifty-third  street, 
I<exiijgton  avenue,  East  Eighty-fourth  street.  Second  avenue, 
East  Eighty-third  street  and  the  East  river,  to  the  place  of  be- 
ginning; and  also  Biackwell's  island. 

District  nnmber  nineteen  (19)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  nnmber  seventeen, 
and  within  and  bounded  by  a  line  beginning  at  West  Eighty- 
ninth  street  and  the  Hudson  river,  and  running  thence  along  the 
Hndson  river  and  Spuyten  Duyvil  creek  around  the  northern  end 
of  Manhattan  island;  thence  southerly  along  the  Harlem  river  to 
the  north  end  of  Fifth  avenue;  thence  along  Fifth  avenue,  East 
One  Hundred  and  Twenty-ninth  street.  Fourth  or  I*ark  avenue. 
East  One  Hundred  and  Tenth  street.  Fifth  avenue,  to  trans- 
verse road  across  Central  park  at  Ninety-seventh  street,  Eighth 
avenue,  West  Eighty-first  street.  Ninth  or  Columbus  avenue. 
West  Eifhty-sizth  street.  Tenth  or  Amsterdam  avenue  and  West 
Eighty-nmth  street,  to  the  place  of  beginning. 

District  number  twenty  (20)  shall  consist  of  that  part  of  the 
county  of  New  YoYk  lying  north  of  districts  numbers  eighteen 
and  fifteen,  and  within  and  bounded  by  a  line  beginning  at  East 
BHghty-third  street  and  the  Bast  river,  running  thence  through 
£3ast  BSighty-third  street.  Second  avenue.  East  Eightv-fourth 
street,  Lexington  avenue.  East  NinVty-sixth  street.  Fifth  avenue. 
Bast  One  Hundred  and  Tenth  street.  Fourth   or  Park  avenue. 
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Sast  One  Hundred  and  Nineteenth  strc^et  to  the  Harlem  river, 
and  along  the  Harlem  and  East  rivers,  to  the  place  of  beginning; 
and  also  Randall's  island  and  Ward's  island. 

All  the  above  districts  in  the  county  of  New  York  bounded  upon 
or  along  the  boundary  waters  of  the  county,  shall  be  deemed  t<5 
extend  to  the  county  line. 

District  number  twenty-one  (21)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  nineteen 
and  twenty,  within  and  bounded  by  a  line  beginning  at  East  One 
Hundred  and  Nineteenth  street  and  the  Harlem  river,  and  running 
thence  along  East  One  Hundred  and  Nineteenth  street,  Fonrth 
or  Park  avenue.  One  Hundred  and  Twenty-Ninth  street,  Fifth 
avenue  and  the  Harlem  river  to  the  place  of  beginning;  and  all 
that  part  of  the  county  of  New  York  not  hereinbefore  described. 

District  number  twenty-two  (22)  shall  consist  of  the  county  of 
Westchester. 

District  number  twenty-three  (23)  fihall  consist  of  the  counties 
of  Orange  and  Rockland. 

District  number  twenty-four  (24)  shall  consist  of  the  counties 
of  Dutchess,   Columbia  and   Putnam. 

District  number  twenty-five  (25)  shall  consist  of  the  counties  of 
Ulster  and  Greene. 

District  number  twenty-six  (2ri)  shall  consist  of  the  counties  of 
Delaware,   Chenango  and  Sullivan. 

District  number  twenty-seven  (27)  shall  consist  of  the  counties 
of  Montgomery,   Fulton,  Hamilton   and   Schoharie. 

District  number  twenty-eight  (28)  shall  consist  of  the  counties 
of  Saratoga,  Schenectady  and  Washington. 

District  number  twenty-nine  (21))  shall  consist  of  the  wunty  of 
Albany. 

District  number  thirty  (30)  shall  consist  of  the  county  of  Rens- 
selaer. 

District  number  thirty-one  (31)  shall  consist  of  the  counties  of 
Clinton,  Essex  and  W^arren. 

District  number  thirty -two  (32)  shall  consist  of  the  counties  of 
St.  Lawrence  and  Franklin. 

District  number  thirty-three  (33)  shall  consist  of  the  counties 
of  Otsego  and  Herkin.er. 

District  number  thirty-four  (34)  shall  consist  of  the  county  of 
Oneida. 

District  number  thirty-five  (35)  shall  consist  of  the  counties  of 
Jefferson  and  Lewis.'- 

District  number  thirty-six  (3<3)  shall  consist  of  the  county  of 
Onondaga. 

District  number  thirty-seven  (37)  shall  consist  of  the  counties 
of  Oswego  and  Madison. 

District  number  thirty-eight  (38)  shall  consist  of  the  counties 
of  Broome,  Cortland  and  Tioga. 

District  number  thirty-nine  (30)  shall  consist  of  thi«  counties  of 
Cayuga  and  Seneca. 

District  number  forty  (40)  shall  consis^  of  the  counties  of 
Chemung,  Tompkins  and  Schuyler. 

District  number  forty-one  (41)  shall  consist  of  the  counties  of 
Ste\iben  and  Yntes. 

District  number  forty-two  (42)  shall  consist  of  the  counties  of 
Ontario  and  Wayne. 

District  number  forty- three  (43)  shall  consiflt  of  that  part  of  the 
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county  of  Monroe  comprising  the  towns  of  Brighton,  HenriettRr 
Irondequoit,  Mendon,  Penfield,  Perinton,  Pittsford,  Rush  and 
Webster,  and  the  fourth,  sixth,  seventh,  eighth,  twelfth,  thir^ 
teenth.  fourteenth,  sixteenth,  seventeenth  and  eighteenth  wards 
of  the  city  of  Rochester,  as  at  present  constituted. 

District  number  forty-four  (44)  shall  consist  of  that  part  of  the 
county  of  Monroe  comprising  the  towns  of  Chili,  Clarkson,  Gates, 
Greece,  Hamlin,  Ogden,  Parma,  Riga,  Sweden  and  Wheatland, 
and  the  firf^t,  second,  third,  fifth,  ninth,  tenth,  eleventh,  fifteenth, 
nineteenth  and  twentieth  wards  of  the  city  of  Rochester,  as  at 
present  constituted. 

District  number  forty-five  (45)  shall  consist  of  the  counties  of 
Niagara.  Genesee  and  Orleans. 

District  number  forty-six  (46)  shall  consist  of  the  counties  of 
Allegany,   Livingston  and  Wyoming. 

District  number  forty-seven  (47)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  first,  second,  third,  sixth,  fif- 
teenth, nineteenth,  twentieth,  twenty-first,  twenty -second,  twenty- 
third  and  twenty-fourth  wards  of  the  city  of  Buffalo,  as  at  present 
constituted. 

District  number  forty-eight  (48)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  fourth,  fifth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth  and  six- 
teenth wards  of  the  city  of  Buffalo,  as  at  present  constituted. 

District  number  forty-nine  (49)  shall  consist  of  that  part  of  the 
county  of  Erie  comprising  the  seventeenth,  eighteenth  and  twenty- 
fifth  wards  of  the  city  of  Buffalo,  as  at  present  constituted;  and 
all  the  remainder  of  the  said  county  of  Erie  not  hereinbefore 
described. 

District  number  fifty  (50)  shall  consist  of  the  counties  of  Chau- 
tauqua and  Cattaraugus. 

Gout.    1S46.  art.  Ill,  %  3. 

I  4.  EnnmeratloAS  and  reapportionments. 

An  enumeration  of  the  inhabitants  of  the  State  shall  be  taken 
under  the  direction  of  the  Secretary  of  State,  during  the  months* 
of  May  and  June,  in  the  year  one  thousand  nine  hundred  and  five, 
and  in  the  same  m<»nths  every  tenth  year  thereafter;  and  the  said 
districts  shall  be  so  altered  by  the  Legislature  at  the  first  regular 
session  after  the  return  of  every  enumeration,  that  each  senntf- 
district  shall  contain  as  nearly  as  may  be  an  equal  numbor  of 
inhabitants,  excluding  aliens,  and  be  in  as  compact  form  as  prr^o- 
ticable.  and  shall  remain  unaltered  until  the  return  of  another 
enumeration,  and  i^all  at  all  times  consist  of  contiguous  ter- 
ritory, and  no  county  shall  be  divided  in  the  formation  of  a  senate 
district  except  to  make  two  or  more  senate  districts  wholly  in 
such  county.  No  town,  and  no  block  in  a  city  inclosed  by  streets 
or  public  w^ays,  shall  be  divided  in  the  formation  of  senate  dis- 
tricts; nor  shall  any  district  contain  a  greater  excess  in  popula-' 
tion  over  an  adjoining  district  in  the  same  county,  than  the  popu- 
lation of  a  town  or  block  therein  adjoining  such  district.  Counties, 
towns  or  blocks  which,  from  their  location,  may  be  included  in 
either  of  two  districts,  shall  be  so  placed  as  to  make  said  districts 
most  nearly  equal  in  number  of  inhabitants,  excluding  aliens. 

No  county  shajl  have  four  or  more  senators  unlc^ss  it  shall  have 
a  full  ratio  for  each  senator.  No  coimty  shall  have  more  than 
one-third  of  all  the  senators;  and  no  two  counties  or  the  territory 
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thereof  as  now  organized,  which  are  adjoining  counties,  or  which 
are  separated  only  by  public  waters,  shall  have  more  than  one- 
half  of  all  the  senators. 

The  ratio  tor  apportioning  senators  shall  always  be  obtained  by 
dividing  the  number  of  inhabitants,  excluding  aliens,  by  fifty, 
and  the  Senate  shall  always  be  composed  of  fifty  members,  except 
that  if  any  county  having  three  or  more  senators  at  the  time  of 
any  apportionment  shall  be  entitled  on  such  ratio  to  an  additional 
senator  or  senators,  such  additional  senator  or  senators  shall  be 
given  to  such  county  in  addition  to  the  fifty  sepators,  and  the 
whole  number  of  senators  shall  be  increased  to  that  extent. 

Conit.-  164S.  ftrt.  Ill,  f  4. 

f  6.  Apitortlonvtent  of  aMMsmblymeni  creation  of  ftflsesa* 
bly  diatrlctM. 

The  members  of  the  assembly  shall  be  chosen  by  single  dis- 
tricts, and  shall  be  apportioned  by  the  Legislature  at  the  first  regu- 
lar session  after  the  return  of  every  enumeration  among  the  sev- 
eral counties  of  the  State,  as  nearly  as  may  be  according  to  the 
number  of  their  respective  inhabitants,  excluding  aliens.  Every 
county  heretofore  established  and  separately  organized,  except 
the  county  of  Hamilton,  shall  always  be  entitled  to  one  member 
of  assembly,  and  no  county  shall  hereafter  be  erected  unless  its 
population  shall  entitle  it  to  a  member.  The  county  of  Hamilton 
shall  elect  with  the  county  of  Fulton,  until,  the  population  of  the 
county  of  Hamilton  shall,  according  to  the  ratio,  entitle  it  to  a 
member.  But  the  Legislature  may  aboHsh  the  said  county  of 
Hamilton  and  annex  the  territory  thereof  to  some  other  county  or 
counties. 

Tlie  quotient  obtained  by  dividing  the  whole  number  of  inhab- 
itants of  the  State,  excluding  aliens,  by  the  number  of  members 
of  assembly,  shall  be  the  ratio  for  appointment,  which  shall  be 
made  as  follows:  One  member  of  assembly  shall  be  apportioned 
to  every  county,  including  Fulton  and  Hamilton  as  one  county, 
containing  less  than  the  ratio  and  oncnhalf  over.  Two  members 
shall  be  apportioned  to  every  other  county.  The  remaining  mem- 
bers of  assembly  shall  be  apportioned  to  the  counties  having  more 
than  two  ratios  according  to  the  number  of  inhabitants,  exclud- 
ing aliens.  Members  apportioned  on  remainders  shall  be  appor- 
tioned to  the  counties  having  the  highest  remainders  on  the  order 
thereof  respectively.  No  county  shall  have  more  members  of 
assembly  than  a  county  having  a  greater  number  of  inhabitahts, 
excluding  aliens. 

Until'  after  the  next  enumeration,  members  of  the  Assembly 
shall  be  apportioncnl  to  the  several  counties  as  follows:  Albany 
county,  four  members:  Allegany  county,  one  member:  Broome 
county,  two  members;  Cattaraugus  county,  two  members;  Cay- 
uga county,  two  members;  Chautauqua  county,  two  members; 
Chemung  county,  one  member;  Chenango  county,  one  member; 
Clinton  county,  one  member;  Columbia  county,  one  member;  Cort- 
land county,  one  member:  Delaware  county,  one  member;  Dutch- 
ess county,  two  members;  Erie  county,  eight  members;  Essex 
county,  one  member;  Franklin  county,  one  member;  Fulton  and 
Hamilton  counties,  one  member:  Oenesee  county,  one  member; 
Greene  county,  one  member;  Herkimer  county,  one  member; 
Jefferson  county,  two  members;  Kings  county,  twenty-one  mem- 
bers; Lewis  county,  one  member;  Livingston  county,  one  mem- 
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ber;  Madison  coanty,  one  member;  Monroe  county,  four  members; 
Montgomery  county,  one  member;  New  York  county,  thirty-five 
members;  Niagara  county,  two  members;  Oneida  county,  three 
members;  Onondaga  county,* four  members;  Ontario  county,  one 
member;  Orange  county,  two  members;  Orleans  county,  one  mem- 
ber; Oswego  county,  two  members;  Otsego  county,  one  member; 
Putnam  county,  one  member;  Queens  county,  three  members; 
Rensselaer  county,  three  members;  Richmond  county,  one  mem- 
ber; Rockland  county,  one  member;  St.  Lawrence  county,  two 
members;  Saratoga  county,  one  member;  Schenectady  county,  one 
member;  Schoharie  county,  one  member;  Schuyler  county,  one 
member;  Seneca  (^unty.  one  member;  Steuben  county,  two  mem- 
bers; Suffolk  county,  two  members;  Sullivan  county,  one  mem- 
ber; Tioga  county,  one  member;  Tompkins  county,  one  member; 
Ulster  county,  two  members;  Warren  county,  one  member;  Wash- 
ington county,  one  member;  Wayne  county,  one  member;  West- 
chester county,  three  members;  Wyoming  county,  one  member, 
and  Yates  county,  one'  member. 

In  any  county  entitled  to  more  than  one  member,  the  board  of 
supervisors,  and  in  any  city  embracing  an  entire  county  and  hav- 
ing no  board  of  supervisors,  the  common  council,  or  if  there  be 
none,  the  body  exercising  the  powers  of  a  common  council,  shall 
assemble  on   the  second   Tuesday   of  June,   one  thousand  eight 
hundred  and  ninety-five,  and  at  such  times  as  the  Legislature 
making  an  apportionment  shall  prescribe,  and  divide  such  coun- 
ties  into   assembly   districts   as  nearly    equal   in   number  of  in- 
habitants, excluding  aliens,  as  may  be,  of  convenient  and   con- 
tiguous territory  in  as  compact  form  as  practicable,  each  of  which 
shall  be  wholly  within  a  senate  district  formed  under  the  same 
apportionment,  equal  to  the  number  of  members  of  assembly  to 
which  such  county  shall  be  entitled,  and  shall  cause  to  be  filed 
in  the  office  of  the  Secretary  of  State  and  of  the  clerk  of  such 
counter,  a  description  of  such  districts,  specifying  the  number  of 
each   district    and   of   the  inhabitants    thereof,   excluding   aliens, 
according  to  the  last  preceding  enumeration;  and  such  apportion- 
ment and  districts  shall  remain  unaltered  until  another  enumera- 
tion shall  be  made,  as  herein  provided;  but  said  division  of  the 
city   of  Brooklyn  and  the  county  of  Kings  to  be  made  on  th< 
fiecond  Tuesday  of  June,  one  thousand  eight  hundred  and  ninety 
five,  shall  be  made  by  the  common  council  of  the  said  city  anr 
the  board  of  supervisors  of  said  coimty,  assembled  in  joint  sea 
sion.     In  counties  having  more  than  one  senate  district,  the  sam. 
number  of  assembly  districts  shall  be  put  in  each  senate  district 
unless  the  assembly  districts  cannot  be  evenly  divided  among  thf 
senate  districts  of  any  county,  in  which  case  one  more  assembl. 
district  shall  be  put  in  the  senate  district  in  such  county  havini^ 
the   largest,  or  one   loss   assembly   district   shall    be  put  in   th»» 
senate  district  in  such  county  having  the  smallest  number  of  in- 
habitants, excluding  aliens,  as  the  case  may  require.     No  towik 
and  no  block  in  a  city  inclosed  by  streets  or  public  ways,  shall  be 
divided  in  the  formation  of  assembly  districts,  nor  shall  any  dis 
trict  contain  a  greater  excess  in  population  over  an  adjoining  dis- 
trict in  the  same  senate  district,  than  the  population  of  a  towr, 
or   block    therein   adjoining   such    assembly   district.      Towns  of 
blocks  which,  from  their  location,   may  be  included  in  either  of 
two  districts,  shall  be  so  placed  as  to  make  said  distriets  most 
nearly  equal  in  number  of  Inhabitants,  excluding  aliens;  but  is 
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the  division  of  cities  under  the  first  apportionment,  regard  shall 
be  had  to  the  number  of  inhabitants,  excluding  aliens,  of  the 
election  districts  according  to  the  State  enumeration  of  one  thou- 
sand eight  hundred  and  ninety-two,  s6  far  as  may  be,  instead  of 
blocks.  Nothing  in  this  section  shall  prevent  the  division,  at  any 
time,  of  counties  and  towns,  and  the  erection  of  new  towns  by 
the  Legislature. 

An  apportionment  by  the  Legislature,  or  other  body,  shall  be 
subject  to  review  by  the  Supreme  Court,  at  the  suit  of  any  citizen, 
under  such  reasonable  regulations  as  the  Legislature  may  pre- 
scribe; and  any  court  before  which  a  cause  may  be  pending  in- 
volving an  apportionment,  shall  give  precedence  thereto  over  all 
<»ther  causes  and  pro<'eedings,  and  if  said  court  be  not  in  session 
it  shall  convene  promptly  for  the  disposition  of  the  same. 

(Toimt.    1846.  art.  III.  §  5.         • 

I  9.  CompeniiRtlon  of  members. 

Each  member  of  the  Legislature  shall  receive  for  his  services  an 
annual  salary  of  one  thousand  five  hundred  dollars.  The  mem- 
bers of  either  bouse  shall  also  receive  the  sum  of  one  dollar  for 
every  ten  miles  they  shall  travel  in  going  to  and  returning  from 
their  place  of  meeting,  once  in  each  session,  on  the  most  usual 
route.  Senators,  when  the  Senate  alone  is  convened  in  extra- 
ordinary session,  or  wh.en  serving  as  members  of  the  court  for  the 
trial  of  impeachments,  and  such  members  of  the  Assembly,  not 
exceeding  nine  in  number,  as  shall  be  appointed  managers  of  an 
Impeachment,  shall  receive  an  additional  allowance  of  ten  dollars 
a  day. 

Const.    1S46.  art.  III.  |  6. 

I   7.  Civil  appointments  of  members  void. 

No  member  of  the  Legislature  shall  receive  any  civil  appoint- 
ment within  this  State,  or  the  Senate  of  the  United  States,  from 
the  Governor,  the  Governor  and  Senate,  or  from  the  Legislature, 
or  from  any  city  government,  during  the  time  for  which  he  shall 
have  been  elected;  and  all  such  appointments  and  all  votes  given 
for  any  such  member  for  any  such  office  or  appointment  shall  be 
void. 

Const.    1846,  art.  III.  fi  7. 

g  S.  PerMons  dfsanallfled   from  belnir  members. 

No  person  shall  be  eligible  to  the  Legislature,  who  at  the  time 
of  his  election,  is,  or  within  one  hundred  days  previous  thereto 
has  been,  a  member  of  Congress,  a  civil  or  military  officer  under 
the  X'nited  States,  or  an  officer  under  any  city  government.  And 
if  any  person  shall,  after  hi.s  election  as  a  member  of  the  I^egis- 
lature,  be  elected  to  Congress,  or  appointed  to  any  office,  civil'or 
military,  under  the  government  of  the  United  States,  or  under 
any  city  government,  his  acceptance  thereof  shall  vacate  his  seat. 

Const.    1846,  art.  Ill,  §  8. 

§  9.  Tlnte  of  elections. 

The  elections  of  senators  Qnd  members  of  assembly,  pursuant 
to  the  provisions  of  this  Constitution,  shall  be  held  on  the  Tues- 
day succeeding  the  first  Monday  of  November,  unless  otherwise 
directed  by  the  Legislature. 

Const.    1846,  art.  III.  f  0. 
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I  10«  Powers  of  each  liomae. 

A  majority  of  each  house  shall  constitute  a  quorum  to  do  busi- 
aess.  £ac4i  house  shall  determine  the  rules  of  its  own  proceed- 
ings, and  be  the  judge  of  the  elections,  returns  and  qualiiications 
of  its  own  members;  shall  choose  its  own  (itficers;  and  the  Senate 
shall  choose  a  temporary  president  to  preside  in  ease  of  the 
absence  or  impeachment  of  the  Lieutenant-Governor,  or  when  he 
shall  refuse  to  act  as  president,  or  shall  act  as  Governor. 

Const.    1846.  art.  III.  f  10. 

I   11.  JonriiAls)  open   Meaaions)  adjoummenta. 

Each  house  shall  keep  a  journal  of  its  proceedings,  and  publish 
the  same,  except  such  parts  as  may  reciuire  secrecy.  The  doors 
of  each  house  shall  be  kept  open,  except  when  the  public  welfare 
shall  require  secrecy.  Neither  house  shall,  without  the  consent 
of  the  other,  adjourn  for  more  than  two  days. 

CoBSt.     1S46.  art.  III.  |  11. 

I  12,  Membera   not   to   be    itneatloned    for   apeeckea. 

For  any  speech  or  debate  in  either  house  of  the  Legislature,  the 
members  shall  not.be  questioned  in  any  other  place. 
Const.     1846.  art.  III.  §  12. 

I  18.  BlUa  may  orlsrinate  in  either  house. 

Any  bill  may  originate  in  either  house  of  the  Legislature,  and 
all  bills  passed  by  one  house  may  be  amended  by  the  other. 

Const.    1846,  art.  III.  §  13. 

f  1-4.  Enactlnir  clanae  of  billa.        • 

The  enacting  clause  of  all  bills  shall  be  "  The  People  of  the 
State  of  New  York,  represented  in  Senate  and  Assembly,  do  enact 
as  follows,"  and  no  law  shall  be  enacted  except  by  bill. 

Const.    1846.  art.  Ill,  |  14. 

I   IB.  Bf*nner  of  passing  bills. 

No  bill  shall  be  passed  or  become  a  law  unless  it  shall  have 
been  printed  and  upon  the  desks  of  the  members,  in  its  final  form, 
at  least  three  calendar  legislative  days  prior  to  Its  final  passage, 
unless  the  Governor,  or  the  acting  Governor,  shall  have  certified 
to  the  necessity  of  its  immediate  passage,  under  his  hand  an<l  the 
seal  of  the  State;  nor  shall  any  bill  be  passed  or  bocome  a  law. 
except  by  the  assent  of  a  majority  of  the  members  elected  to  each 
branch  of  the  liegislature:  and  upon  the  last  reading  of  a  bill,  no 
amendment  thereof  shall  be  allowed,  and  the  question  upon  its 
final  passage  shall  be  taken  immediately  thereafter,  and  the  yeaa 
and  nays  entered  on  the  journal. 

Const.    1846,  art.  III.  f  15. 

I  16.  Private  and  local  bills  not  to  embrace  more  tba« 
one  snbjecf . 

No  private  or  local  bill,  which  may  be  passed  by  tho  Legislature, 
shall  embrace  more  than  one  subject,  and  that  «.hall  be  expressed 
in  the  title. 

Const.    1846,  art.  ni.  f  16. 
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f   17.   Exlutlnar  la^va   m&de  nppltcable  to  be  inserted. 

No  act  shall  be  passed  wbich  shall  proride  that  any  existing 
law,  or  any  part  thereof,  shall  be  made  or  deemed  a  part  of  sai< 
net,  or  which  shall  enact  that  any  existing  law,  or  part  thereof 
shall  be  applicable,  except  by  inserting  it  in  such  p.ct. 

Couit.    1840,  art.   III.  §  17. 

I  18.  Cnses  in  irhich  private,  and  local  bills  ahall  not  l»t 
passed;  restrictions  as  to  laws  antboriBins:  street  rall< 
roads. 

The  legislature  shall  not  pass  a  private  or  local  bill  in  any  oi 
the  following  cases:  s 

Changing  the  names  of  persons. 

Laying  out.  opening,  altering,  working  or  discontinuing  roads, 
highways  or  alleys,  or  for  draining  swamps  or  other  low  lands. 

LocUting  or  changing  county  seats. 

Providing  for  changes  of  venue  in  civil  or  criminal  cases. 

Incorporating  villages. 

l*rovidlng  for  election  of  members  of  boHrds  of  supervisors. 

Selecting,  drawing,  summoning  or  impaneling  grand  or  petit 
jurors. 

Regulating  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  elections  or  designating  places 
of  voting. 

Creating,  increasing  or  decreasing  fees,  percentages  or  allow- 
ances of  public  officers,  during  the  term  for  which  said  officers 
are  elected  or  appointed. 

Granting  to  any  corporation,  association  or  individual  the  right 
to  lay  down  railroad  tracks. 

Granting  to  any  private  corporation,  association  or  individual 
any  exclusive  privilege,  immunity  or  franchise  whatever. 

Granting  to  any  person,  association,  firm  or  corporation  an  ex- 
emption from  taxation  on  real  or  personal  property. 

Providing  for  building  bridges,  and  chartering  companies  for 
such  purposes,  except  on  the  Hudson  river  below  Waterford,  and 
on  the  East  river,  or  over  the  waters  forming  a  part  of  the 
boundaries  of  the  State. 

The  Legislature  shall  pass  general  laws  providing  for  the  cases 
enumerated  in  this  section,  and  for  all  other  cases  which  in  its 
Judgment,  may  be  provided   for  by   general  laws.     But  no  law 
shall  authorize  the  construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent  of  the  owners  of  one- 
half  in  value  of  the  property  bounded  on,  and  the  consent  also 
of  the  local  authorities  having  the  control  of,  that  portion  of  a 
street  or  highway  upon  which  it  is  proposed  to  construct  or  oper- 
ate such  railroad  be  first  obtained,  or  in  case  the  consent  of  such 
property  owners  cannot  be  obtained,  the  Appellate  Division  of  the 
Supreme  Court,  in  the  department  in  which  it  is  proposed  to  be 
constructed,  may,   upon  application,  appoint  three  commissioners 
who  shall  determine,   after  a  hearing  of  all   parties  interested, 
whether  such  railroad  ought  to  be  constructed  or  operated,  and 
their  determination,  confirmed  by  the  court,  may  be  taken  in  lieu 
of  the  consent  of  the  property  owners.     [As  amended  in  1901. 
To  take  effect  Jan.  1,  1902.] 

Const.    1846.  art.  III.  f  18,  added  in  1874. 
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I  18.  Prlxmte  elalms  not  to  be  audited  by  leslalatvre. 

The  Legislature  shall  neither  audit  nor  allow  any  private  claim 
or  account  against  the  State,  but  may  appropriate  money  to  pay 
snch  claims  as  shall  have  been  audited  and  allowed  according  to 
law. 

Const.  1846,  art.  III.  S  10.  added  Id  1874. 

i  ao.  Twc»-tbirda  bill*. 

The  assent  of  two-thirds  of  the  members  elected  to  each  branch 
of  the  legislature  shall  be  requisite  to  exery  bill  appropriating  the 
public  moneys  or  property  for  local  or  private  purposes. 

Const.    1846,  art.  I,  {  9. 

I  21.  Appropriation  blllM* 

No  money  shall  ever  be  paid  out  of  the  treasury  of  this  State, 
or  any  of  its  funds,  or  any  of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropriation  by  law;  nor  nnleiss  such 
payment  be  made  within  two  years  next  after  the  passage  of 
such  appropriation  act;  and  every  such  law  making  a  new  appro- 
priation, or  continuing  or  reviving  an  appropriation,  shall  dis- 
tinctly sp€»cify  th<*  sum  appropriated,  and  the  object  to  which  it 
is  to  be  applied;  and  it  shall  not  be  sufficient  for  such  law  to 
refer  to  any  other  law  to  fix  such  sum. 

Const.    1846.  art.  YII.  f  8. 

I  22.  Rentrletlonii  ••  to  provisions  In  tbe  appropriation 
or  finpply  bllla. 

Xo  provision  or  enactment  shall  be  embraced  in  the  annual 
appropriation  or  supply  bill,  unless  it  relates  specifically  to  some 
particular  appropriation  in  the  bill;  and  any  such  provision  or 
enactment  shall  be  limited  in  its  operation  to  such  appropriation. 

New. 

i  23.  Certain  sections  not  to  apply  to  commission  bills. 

Sections  seventeen  and  eighteen  of  this  article  shall  not  apply 
to  any  bill,  or  the  amendments  to  any  bill,  which  shall  be  reported 
to  the  I^egislature  by  commissioners  who  have  been  appointed  pur- 
suant to  law  to  revise  the  statutes. 

Const.    1846.  art.   Ill,  f  25,  added  In  1874. 

{  24.  Tnx  bills  to  state  tax  distinctly. 

Every  law  which  imposes,  continues  or  revives  a  tax  shall  dis- 
tinctly'state  the  tax  and  the  object  to  which  it  is  to  be  applied, 
and  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fix  such 
tax  or  object. 

Const.    1846,  art.  HI,  f  20,  added  !n  1874. 

I  2S.  "Wben  ayes  and  nays  necessary;  tbree-llftbs  to  con- 
■tltnte  avo'V»>. 

On  the  final  passage,  in  either  house  of  the  Legislature,  of  any 
act  which  imposes,  continues  or  revives  a  tax,  or  creates  a  debt 
or  charge,  or  makes,  continues  or  revives  any  appropriation  of 
public  or  trust  money  or  property,  or  releases,  discharges  or  com- 
mutes any  claim  or  demand  of  the  State,  the  question  shall  be 
taken  by  yeas  and  nays,  which  shall  be  duly  entered  upon  the 
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journals,  and  three-fifths  of  all  the  members  elected  to  either 
house  shall,  in  all  such  cases,  be  necessary  to  constitute  a  quorum 
therein. 

Const.    1846,  art.   Ill,  f  21.   added  in  1874. 

I  26.  Board  of  aapervlsors. 

There  shall  be  in  each  county,  except  in  a  county  wholly  in- 
cluded in  a  city,  a  board  of  supervinors,  to  he  composed  of  such 
members  and  elected  in  such  manner  and  for  such  period  as  is 
or  may  be  provided  by  law.  In  a  city  which  includes  an  entire 
county,  or  two  or  more  entire  counties,  the  powers  and  duties  of 
a  board  of  supervisors  may  be  devolved  upon  the  municipal  as- 
sembly, common  council,  board  of  aldermen  or  other  legislative 
body  of  the  city.     [As  amended  in  1899.] 

Gout.    1S46,  art.  Ill,  f  22,  addod  la  1874. 

i  27.  Local  legrlslative  po^vers. 

The  Legislature  shall,  by  general  laws,  confer  upon  the  boards 
of  supervisors  of  the  several  counties  of  the  State  such  further 
powers  of  local  legislation  and  administration  as  the  Legislature 
may,  from  time  to  time,  deem  exiHHiient,  and*  in  counties  which 
now  hav^",  or  may  hereafter  have,  county  auditors  or  other  fiscal 
officers,  authoriztHl  to  audit  billsv  accounts,  charges,  claims  or 
demands  against  the  county,  the  Legislature  may  confer  such 
powers  upon  said  anilitors,  or  fiscal  officers,  as  the  Legislature 
may,  from  time  to  time  deem  expedient 

Const.     1846,  art.  Ill,  f  23,  added  In  1874.  amended  1900. 

I  28*  Extra  compeniiatlon  prohibited. 

The  Legislature  shall  not,  nor  shall  the  common  council  of  any 
city,  nor  any  board  of  supervisors,  grant  any  extra  compenaatioD 
to  any  public  officer,  servant,  agent  or  contractor. 

Oonst.    1846,  art.  Ill,  f  2i. 

I  29.  Prison  labor  $  contract  nystem  abollabed. 

The  Legislature  shall,  by  law,  provide  for  the  occupation  and 
employment  of  prisoners  sentenced  to  the  several  state  prisons, 
penitentiaries,  jails  and  reformatories  in  the  State;  and  on  and 
after  the  first  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  ninety-seven,  no  person  in  any  such  prison,  peni- 
tentiary, jail  or  reformatory,  shall  be  required  or  allowed  to 
work,  while  under  sentence  thereto,  at  any  trade,  industry  or 
occupation,  wherein  or  whereby  his  work,  or  th**  product  or  profit 
of  his  work,  shall  be  farmed  out,  contracted,  given  or  sold  to 
any  person,  firm,  association  or  corporation.  This  section  shall 
not  be  construed  to  prevent  the  Legislature  from  providing  that 
convicts  may  work  for,  and  that  the  products  of  their  labor  may 
be  disposed  of  to,  the  State  or  any  political  division  thereof,  or 
for  or  to  any  public  institution  owned  or  managed  and  controlled 
by  the  State,  or  any  political  division  thereof. 

N«w. 
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^     article:  fourth. 

Sec.     1.  KsecDtlTe  power. 

2.  Qoallflcatiout  of  goTemor  and  lieatenant-gqTeracr. 

3.  Election  of  goyernor  and  Ueatenant-govprnor. 

4.  Dntiea  and  powen  of  goTemor;  compenaatton. 

ft.  BeprieTea.  commutations  and  pardons  to  be  granted  by  goTemor. 

6.  When  lieutenant-gofemor  to  act  as  gorernor. 

7.  Qualiflcations    and   duties   of   Ileutenant-goyemor;    snccesslon   to   tl^ 

gOTemorsblp. 

8.  Salary  of  Ileutenant-goyemor. 

0.  Bills   to  be   presented   to   goyemor;    approyal:    passage   of   bills   by 
legislature  if  DOt  approyed. 

I  1.  S2xeciitlve  poorer. 

The  executive  power  shall  be  Tested  in  a  Governor,  who  shall 
hold  his  office  for  two  years;  a  LieuteDant-Governor  shall  be 
chosen  at  the  same  time,  and  for  the  same  term.  The  Governor 
and  Ueatenant-GrovernoT  elected  next  precediuf?  the  time  when 
this  section  shall  take  effect,  shall  hold  office  until  and  including 
the  thirty-first  day  of  December,  one  thousand  eight  hundred  and 
ninety-six,  and  their  successors  shall  be  chosen  at  the  general 
election  in  that  year. 

Conat.    1846.  art.  IT.  f  1. 


g  2.  <|«a.lillcatloiKS  of  nrovemor  and  lleatettant-sovernor* 

No  person  shall  be  eligible  to  the  office  of  Governor  or  Lieuten- 
ant-Governor, except  a  citizen  of  the  United  States,  of  the  age 
of  not  less  than  thirty  years,  and  who  shall  have  been  five  yearb 
next  preceding  his  election  a  resident  of  this  State. 

Const.    1846,  art.  IV,  |  2. 

I  8.  Election   of  so'vernor  and  Itentenant-iTOTernor. 

The  Governor  and  Lieutenant-Governor  shall  be  elected  at. the 
times  and  places  of  choosing  members  of  the  Assembly.  The 
persons  respectively  having  the  highest  number  of  votes  for  Gov- 
ernor and  Lieutenant-Governor  shall  be  elected;  but  in  case  two 
or  more  shall  have  an  equal  and  the  highest  number  of  votes  for 
Governor,  or  for  Lieutenant-Governor,  the  two  bouses  of  the 
legislature  at  its  next  annual  session  shall  forthwith,  by  joint 
ballot,  choose  one  of  the  said  persons  so  having  an  equal  and  the 
highest  number  of  votes  for  Governor  or  Lieutenant-Governor. 

Const.    1846,  art.  IV,  I  3. 

I  4.  Dnttea    and    povrers    of   flrovernor;    compenaation. 

The  Governor  shall  be  Commander-in-Chief  of  the  military  and 
naval  forces  of  the  State.  He  shall  have  power  to  convene  the 
Legislature,  or  the  Senate  only,  on  extraordinary  occasions.  At 
extraordinary  sessions  no  subject  shall  be  acted  upon,  except  such 
as  the  Governor  may  recommend  for  consideration.  He  shall 
communicate  by  message  to  the  Legislature  at  every  session  the 
condition  of  the  State,  and  recommend  such  matters  to  it  as  he 
shall  judge  expedient.  He  shall  transact  all  necessary  business 
with  the  officers  of  government,  civil  and  military.  He  shall 
expedite  all  suck  measures  as  may  be  resolved  upon  by  the  Legis- 
latare,  and  shaU  take  care  that  the  laws  are  faithfully  executed. 
He  shkll  receive  for  his  services  an  annual  salary  of  ten  thousand 
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dollars,  and  there  shall  be  proridod  for  his  use  a  suitable  and 
furnished  executive  residence. 

Const.    1846.  art.  IV,  f  4.  amended  in  1874. 

I  6.  Reprie-res,  cammiitatioiiii,  and  pardoms  to  be 
granted  by  ffOTeraor. 

The  Governor  shall  have  the  power  to  grant  reprieves,  com- 
mutations and  pardons  after  conviction,  for  all  offenses  except 
treason  and  cases  of  impeachment,  upon  such  conditions  and  with 
such  restrictions  and  limitations,  as  he  may  think  proper,  sub- 
ject to  such  regulations  as  may  be  provided  by  law  relative  to 
the  manner  of  applying?  for  pardons.  Upon  conviction  for  treason, 
he  shall  have  power  to  suspend  the  execution  of  the  sentence, 
until  the  case  shall  be  reported  to  the  Legislature  at  its  next 
mooting,  when  the  Legislature  shall  either  pardon,  or  commute 
the  sentence,  direct  the  execution  of  the  sentence,  or  grant  t^ 
further  reprieve.  He  shall  annually  communicate  to  the  L^s- 
latnre  each  case  of  reprieve,  commutation  or  pardon  granted, 
stating  the  name  of  the  convict,  the  crime  of  which  he  was  con- 
victed, the  sentence  and  its  date,  and  the  date  of  the  commuta- 
tion, pardon  or  reprieve. 

Const.    1846.  art.  IV,  f  6. 

I  6.  l¥bem  lleiitena.iit-«roveraor   to  a«t  aa  voTormor* 

In  case  of  the  impeachment  of  the  Governor,  or  his  removal 
from  office,  death,  inability  to  discharge  the  powers  and  duties 
of  the  said  ofiice,  resignation,  or  absence  from  the  State,  the 
powers  and  duties  of  the  office  shall  devolve  upon  the  Lieutenant- 
Governor  for  the  residue  of  the  term,  or  until  the  disability  shall 
cease.  But  when  the  GoVtrnor  shall,  with  the  consent  of  the 
Legislature,  be  out  of  the  State,  in  time  of  war,  at  the  head  of  a 
military  force  thereof,  he  shall  continue  Commander-in-Chief  of 
airthe  military  force  of  the  State. 

Const.    1346.  art.  IV.  |  6. 

S  7.  Q,iialiflcations  and  dntlea  of  lievtenant-irovernori 
•nccession  to  the  irOTernornhlp. 

The  Lioutenant-Governor  shall  possess  the  same  qualifications 
of  eligibility  for  office  as  the  Governor.  He  shall  be  president  of 
the  Senate,  but  shall  have  only  a  casting  vote  therein.  If  during 
n  vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor  shall 
be  impeached,  displaced,  resign,  die,  or  become  incapable  of  per- 
forming the  duties  of  his  office,  or  bo  absent  from  the  State,  the 
F*roRidont  of  the  Senate  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease:  and  if  the  President  of  the 
Senate  for  any  of  the  above  causes  shall  become  incapable  of 
performing  the  duties  pertaining  to  the  office  of  Governor,  the 
Speaker  of  the  AHsombly  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease. 

Const.    1840,  art.  IV,  f  7. 

I  H.  Salary  of  1 1  en  te  nan  t-STOver  nor. 

The  Lieutenant-Governor  shall  receive  for  his  services  an  annual 
salary  of  five  thousand  dollars,  and  shall  not  receive  or  be  en- 
titled to  any  other  compensation,  fee  or  perqoisite,  for  any  datj 
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or  service  he  may  be  required  to  perform  by  the  Oonstitution  or 
by  law. 

C^HUt.    1846,  art.  lY,  f  8,  amended  In  1874. 

I  9.  Bills  to  b«   preaeiited    to  iirovemori  approval |    p«ji- 
•  of  Mil  by  le^slatnre  if  not  approved. 


Every  bill  which  shall  have  passed  the  Senate  and  Assembly 
shall,  before  it  becomes  a  law,  be  presented  to  the  Governor;  if 
he  approve,  he  shall  sign  it;  but  if  not,  he  shall  return  it  with 
his  objections  to  the  house  in  which  It  shall  have  oriKinated. 
which  shall  enter  the  objections  at  larKe  on  the  journal,  and 
proceed  to  reconsider  it.  If  after  such  reconsideration,  two- thirds 
of  the  members  elected  to  that  house  shall  amerce  to  pans  the  bill, 
it  shall  be  sent,  together  with  the  objections,  to  the  other  house, 
by  which  it  shall  likewise  be  reconsidered;  and  if  approved  b.v 
two-thirds  of  the  members  elected  to  that  house,  it  shall  become 
a  law  notwithstanding  the  objections  of  the  Governor.  In  all 
such  cases,  the  votes  in  both  houses  shall  be.  determined  by  yeas 
and  nays,  and  the  names  of  the  members  voting  shall  be  entered 
on  the  journal  of  each  house  respectively.  If  any  bill  shall  not 
he  returned  by  the  Governor  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  iiim,  the  same  shall  be  a 
law  in  like  manner  as  if  he  had  signed  it,  unless  the  Legislature 
shall,  by  their  adjournment,  prevent  its  return,  in  which  case  it 
shall  not  become  a  law  without  the  approval  of  the  Governor. 
No  bill  shall  become  a  law  after  the  final  adjournment  of  the 
Ijegislature,  unless  approved  by  the  Governor  within  thirty  days 
after  such  adjournment.  If  any  bill  presented  to  the  Governor 
contain  several  items  of  appropriation  of  money,  he  may  object 
to  one  or  more  of  such  itf  ms  while  approving  of  the  other  portion 
of  the  bill.  In  such  case,  he  shall  append  to  the  bill,  at  the  time 
of  signing  it,  a  statement  of  the  items  to  which  he  objects;  and 
the  appropriation  so  objected  to  shall  not  take  effect.  If  the 
Legbslature  he  in  session,  he  shall  transmit  to  the  house  in  which 
the  bill  originated  a  copy  of  such  statement,  and  the  items  ob- 
jected to  shall  be  separately  reconsidered.  If  on  reconsideration 
one  or  more  of  such  items  be  approved  by  two-thirds  of  the  mem- 
bers elected  to  each  house,  the  same  shall  be  part  of  the  law. 
notwithstanding  the  objections  of  the  Governor.  All  the  pro- 
visions of  this  section,  in  relation  to  bills  not  approved  by  the 
Governor,  shall  apply  in  cases  in  which  he  shall  withhold  his 
approval  from  any  item  or  items  contained  in  a  bill  appropriating 
money. 

CoDBt.    1846,  art.  lY,  |  0,  amended  in  1874. 
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the  division  of  cities  under  the  first  apportionment,  regard  shall 
be  had  to  the  number  of  inhabitants,  excluding  aliens,  of  the 
election  districts  according  to  the  State  enumeration  of  one  thou- 
sand eight  hundred  and  ninety 'two,  sO  far  as  may  be,  instead  of 
blocks.  Nothing  in  this  section  shall  prerent  the  division,  at  any 
time,  of  counties  and  towns,  and  the  erection  of  new  towns  by 
the  Legislature. 

An  apportionment  by  the  Legislature,  or  other  body,  shall  be 
subject  to  review  by  the  Supreme  Court,  at  the  suit  of  any  citizen, 
under  such  reasonable  regulations  as  the  Legislature  may  pre- 
scribe; and  any  court  before  which  a  cause  may  be  pending  in- 
volving an  apportionment,  shall  give  precedence  thereto  over  all 
other  causes  and  proceedings,  and  if  said  court  be  not  in  session 
it  shall  convene  promptly  for  the  disposition  of  the  same. 

Const.    1846,  art.  III.  §  5. 

I  ••  Compennatlon  of  members. 

Each  member  of  the  Legislature  shall  receive  for  his  services  an 
annual  salary  of  one  thousand  five  hundred  dollars.  The  mem- 
bers of  either  house  shall  also  receive  the  sum  of  one  dollar  for 
every  ten  miles  they  shall  travel  in  going  to  and  returning  from 
their  place  of  meeting,  once  in  each  session,  on  the  most  usual 
route.  Senators,  when  the  Senate  alone  is  convened  in  extra- 
ordinary session,  or  whjpn  serving  as  members  of  the  court  for  the 
trial  of  impeachments,  and  such  members  of  the  Assembly,  not 
exceeding  nine  in  number,  as  shall  be  appointed  managers  of  an 
impeachment,  shall  receive  an  additional  allowance  of  ten  dollars 
a  day. 

Const.    1846.  art.  Ill,  $  6. 

I   T.  Civil  appointments  of  members  void. 

No  member  of  the  Legislature  shall  receive  any  civil  appoint- 
ment within  this  State,  or  the  Senate  of  the  United  States,  from 
the  Governor,  the  Governor  and  Senate,  or  from  the  Legislature, 
or  from  any  city  government,  during  the  time  for  which  he  shall 
hiive  been  elected;  and  all  such  appointments  and  all  votes-  given 
for  any  such  member  for  any  such  office  or  appointment  shall  be 
void. 

Const.     1846,  art.  Ill,  |  7. 

g  8.  PerNonH  dfaqnallfled  front  beiniv  members. 

No  person  shall  be  eligible  to  the  Legislature,  who  at  the  time 
of  his  electiorn,  is,  or  within  one  hundred  days  previous  thereto 
has  been,  a  member  of  Congress,  a  civil  or  military  officer  under 
the  United  States,  or  an  officer  under  any  city  povornment.  And 
if  any  person  shall,  after  his  election  as  a  member  of  the  IjCl^is- 
lature,  be  elected  to  Congress,  or  appointed  to  any  office,  civil  or 
military,  under  the  government  of  the  United  States,  or  under 
any  city  government,  his  acceptance  thereof  shall  vacate  his  seat. 

Const.    1846.  art.  Ill,  S  8. 

I  0.  Time  of  elections. 

The  elections  of  senators  and  members  of  assembly,  pursuant 
to  the  provisions  of  this  Constitution,  shall  be  held  on  the  Tues- 
day succeeding  the  first  Monday  of  November,  unless  otherwise 
directed  by  the  Legislature. 

Const,    1846,  art.  Itl,  §  9. 

1« 
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I  lO.  Povrers  of  eaoh  lao«jie. 

A  majority  of  each  house  shall  constitute  a  quorum  to  do  busi- 
Qes9.  Eac^  house  shall  determine  the  rules  of  its  own  proceed- 
ings, and  be  the  judge  of  the  elections,  returns  and  qualifications 
of  its  own  members;  shall  choose  its  own  officers;  and  the  Senate 
shall  choose  a  temporary  president  to  preside  in  case  of  the 
absence  or  impeachment  of  the  Lieutenant-Governor,  or  when  he 
shall  refuse  to  act  as  president,  or  shall  act  as  Governor. 

Const.    IMS.  art.  Ill,  ft  10. 

I   11.  Joarnalsj  open   >easloiiB$  adJonrnmentB. 

Each  house  shall  keep  a  journal  of  its  proceedings,  and  publish 
the  same,  except  such  parts  as  may  retiuire  secrecy.  The  doors 
of  each  house  shall  bo  kept  open,  except  when  the  public  welfare 
shall  require  secrecy.  Neither  house  shall,  without  the  consent 
of  the  other,  adjourn  for  more  than  two  days. 

Coast.    1846.  art.  Ill,  ft  11. 

}   12.  Members   not   to   be    Questioned   for   speeckes. 

For  any  speech  or  debate  in  either  house  of  the  Legislature,  the 
members  shall  not, be  questioned  in  any  other  place. 
Const.    1846,  art.  III.  ft  12. 

I  13.  Bills  may  originate  In  either  house. 

Any  bill  may  originate  in  either  house  of  the  Legislature,  and 
all  bills  passed  by  one  house  may  be  amended  by  the  other. 
Const.    1846,  art.  III.  §  13. 

I   14.  Enaetlnir  clnnse  of  bills.        • 

The  enacting  clause  of  all  bills  shall  be  **  The  People  of  the 
State  of  New  York,  represented  in  Senate  and  Assembly,  do  enact 
as  follows,*'  and  no  law  shall  be  enacted  except  by  bill. 

Const.    1846,  art.  III.  §  14. 

{   16.  Manner  of  passlas  bills. 

No  bill  shall  be  passed  or  become  a  law  nnles^s  it  shall  have 
been  printed  and  upon  the  desks  of  the  members,  in  its  final  form. 
at  least  three  calendar  legislative  days  prior  to  Its  final  passage, 
unless  the  Governor,  or  the  acting  Governor,  shall  have  certified 
to  the  necessity  of  its  immediate  passage,  under  his  hand  and  the 
seal  of  the  State;  nor  shall  any  bill  be  passed  or  bocHime  a  law, 
except  by  the  assent  of  a  majority  of  the  members  elected  to  each 
branch  of  the  Ijegislature;  and  upon  the  last  reading  of  a  bill,  no 
amendment  thereof  shall  be  allowed,  and  the  question  upon  its 
final  passage  shall  be  taken  immediately  thereafter,  and  the  yeas 
and  nays  entered  on  the  journal. 

Const.    1846.  art.  Ill,  ft  15. 

i  • 

f  16.  Private  and  local  bills  not  to  embrace  naore  tk«m 
one  subject. 

No  private  or  local  bill,  which  may  be  passed  by  th<>  Legislature, 
shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title. 

Const.    1846,  art.  III.  f  16. 
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Engineer  and  Surveyor  shall  be  the  commissioners  of  the  land 
office.  The  Lieutenant-Governor,  Secretary  of  State,  Comptroller, 
^Treasurer  and  Attorney-General  shall  be  the  commissioners  of 
the  canal  fund.  The  canal  board  shall  consist  of  the  commis- 
sioners of  the  canal  fimd,  the  State  Engineer  and  Surveyor  and 
the  Superintendent  of  Public  Works. 

Cout.    1846,  art.  Y.  |  6. 

i  6.  Pofvera  and  duties  of  board*. 

The  powers  and  duties  of*  the  respective  boards,  and  of  the 
several  officers  in  this  article  mentioned,  shall  be  such  as  novr 
are  or  hereafter  may  be  prescribed  by  law. 

Const.    1846,  art.  V.  S  6. 

I   7.  State  treasurer,  suMpenNlon  hy  irovemor. 

The  Treasurer  may  bo  suspended  from  office  by  the  Governor, 
during  the  recess  of  the  Legislature,  and  until  thirty  days  after 
the  commencement  of  the  next  session  of  the  Legislature,  when- 
ever it  shall  appear  to  him  that  such  Treasurer  has,  in  any  par- 
ticular, violated  his  duty.  The  Governor  shall  appoint  a  com- 
petent person  to  discharge  the  duties  of  the  office  during  such 
suspension  of  the  Treasurer. 

Omiat.    1846.  art.  V,  |  7. 

I  8^  Certain  olllces  abollslked. 

All  offices  for  the  weighing,  gauging,  measuring,  culling  or  in- 
specting any  merchandise,  produce,  manufacture  or  commodity 
whatever,  are  herebj'  abolished;  and  no  such  office  shall  hereafter 
be  created  by  law;  but  nothing  in  this  section  contained  shall 
abrogate  any  office  created  for  the  purpose  of  protecting  the 
public  health  or  the  interests  of  the  State  in  ita  property,  revenue, 
tolls  or  purchases,  or  of  supplying  the  people  with  correct  stand- 
ards of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  purposes  hereafter. 

Const.    1846,  art.  V,  f  8. 

I  ••  Civil  service  appointments   and   promotions. 

Appointments  and  promotions  in  the  civil  service  of  the  State, 
and  of  all  the  civil  divisions  thereof.  Including  cities  and  villages, 
shall  be  made  according  to  merit  and  titness  to  be  ascertained, 
so  far  as  practicable,  by  examinations,  which,  so  far  as  prac- 
ticable, shall  be  competitive;  provided  however,  that  honorably 
discharged  soldiers  and  sailors  from  the  army  and  navy  of  the 
United  States  in  the  late  civil  war,  who  are  citizens  and  resi- 
dents of  this  State,  shall  be  entitled  to  preference  in  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  be  made.  Laws  shall 
be  made  to  provide  for  the  enforcement  of  this  section. 

New. 
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ARTICIiB    SIXTH. 

Sec.     1.  Supreme  court;  bow  constituted;  Judicial  districts. 

2.  Judicial  departments;   appellate  dlTlsion.    bow   constituted;   gOTemor 

to  designate  Justices;  reporter;  time  and  place  of  bolding  courts. 

3.  Judge  or  Justice  not  to  sit  in  review;  testimony  in  equity  cases. 

4.  Terms  of  offlco;   vacancies,   how  filled. 

5.  Olty    courts    abolished;    Judges    become    Justices    of   supreme    court; 

salaries;  Jurisdiction  vested  in  supreme  court. 

6.  Circuit  courts  and  courts  of  oyer  and  terminer  abolished. 

7.  Court  of  appeals. 

8.  Vacancy  in  court  of  appeals,  how  filled. 

9.  Jurisdiction  of  court  of  appeals. 

10.  Judges  not  to  hold  any  other  office. 

11.  Removal  of  Judges. 

12.  Compensation:  age  restriction;  assignment  by  gOTemor. 

13.  Trial  of  impeachments. 

14.  County  courts. 

15.  Surrogates'     courts;     surrogates,     their     powers     and     Jurisdiction} 

vacancies. 

16.  Locsl  Judicial  officers. 

17.  Justices  of  the  peace;  district  court  Justices. 

18.  Inferior  local  courts. 

19.  Olerks  of  courts. 

20.  No  Judicial  officer,  except  Justice  of  the  peace,  to  receive  fees;  not 

to  act  as  attorney  or  counselor. 

21.  Publication  of  statutes. 

22.  Terms  of  office  of  present  Justices  of  the  pe«ce  and  local  judicial 
'  officers. 

28.  Courts  of  special  sessions. 

i   1.  Saprenie   court;   hoTr   conatltiited)   Judicial   dl«4rlota. 

The  Supreme  Court  is  continued  with  general  jurisdiction  in 
law  and  equity,  subject  to  such  appellate  jurisdiction  of  the  Court 
of  xippeals  as  now  is  or  may  be  prescribed  by  law  not  inconsistent 
with  this  article.  The  existing  judicial  districts  of  the  State  are 
poutinued  until  changed  as  hereinafter  provided.  The  Supreme 
Court  shall  consist  of  the  Justices  now  in  office,  and  of  the 
Judges  transferred  thereto  by  the  fifth  section  of  this  article,  all 
of  whom  shall  continue  to  be  Justices  of  the  Supreme  Court 
daring  their  respective  terms,  and  of  twelve  additional  Justices 
who  shall  reside  in  and  be  chosen  by  the  electors  of,  the  several 
existing  judicial  aistricts,  three  in  the  first  district,  three  in  the 
second,  and  one  in  each  of  the  other  districts;  and  of  their  suc- 
cessors. The  successors  of  said  Justices  shall  be  chosen  by  the 
electors  of  their  respective  judicial  districts.  The  Legislature 
may  alter  the  judicial  districts  once  after  every  enumeration 
under  the  Constitution,  of  the  inhabitants  of  the  State,  and  there- 
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upon  reapportion  the  Justices  to  be  thereafter  elected  in  the 
districts  so  altered.  The  Legislature  may  from  time  to  time  in- 
crease the  number  of  justices  in  any  judicial  district  except  that 
the  number  of  justices  in  the  first  and  second  district  or  in  any 
of  the  districts  into  which  the  second  district  may  be  divided, 
shall  not  be  increased  to  exceed  one  justice  for  each  eiKhty  thou- 
sandy  or  fraction  over  forty  thousand  of  the  population  thereof, 
as  shown  by  the  last  State,  or  Federal  census  or  enumeration,  and 
except  that  the  number  of  justices  in  any  other  district  shall  not 
be  increased  to  exceed  one  justice  for  each  sixty  thousand  or 
fraction  over  thirty-five  thousand  of  the  population  thereof  as 
shown  by  the  last  State  or  Federal  census  or  enumeration.  The 
Lepislature  may  erect  out  of  the  second  judicial  district  as  now 
constituted,  another  judicial  district  and  apportion  the  justices 
in  office  between  the  districts,  and  provide  for  the  election  of 
additional  justices  in  the  new  district  not  exceeding  the  limit 
herein  provided. 
Const.    1846,  art.  VI.  |  6,  amended  in  1905. 

I  3.  Judicial  departmcntm  appellate  dlvlMlon,  fio-rr  con- 
stituted! arovernor  to  denlgrnate  JuMtlceiii  reporter;  time 
and  place  of  holding  coartH. 

The  Legislature  shall  divide  the  State  into  four  judicial  depart- 
ments. The  first  department  shall  consist  of  the  county  of  New 
York;  the  others  shall  be  bounded  by  county  lines,  and  be  com- 
pact and  equal  in  population  as  nearly  as  may  be.  Onbe  every 
ten  years  the  Legislature  may  alter  the  judicial  departments,  but 
without  increasing  the  number  thereof. 

There  shall  be  an  Appellate  Division  of  the  Supreme  Court, 
consisting  of  seven  Justices  in  the  first. department,  and  of  five 
Justices  in  each  of  the  other  departments.  In  each  department 
four  shall  constitute  a  quorum,  and  the  concurrence  of  three  shall 
be  nece8.sary  to  a  decision.  No  more  than  five  Justices  shall  sit 
in  an^^  case. 

From  all  the  Justices  elected  to  the  Supreme  (^ourt  the  Gov- 
ernor shall  designate  those  who  shall  constitute  the  'Appellate 
Division  in  each  department;  and  he  shall  designate  the  Presiding 
Justice  thereof,  who  shall  act  as  such  during  his  term  of  office, 
and  shall  be  a  resident  of  the  department.  The  other  Justices 
shall  be  designated  for  terms  of  five  years  or  the  unexpired  por- 
tions of  their  respective  terms  of  office,  if  less  than  five  years. 
From  time  to  time  as  the  terms  of  such  designations  expire,  or 
vacancies  occur,  he  shall  make  new  designations.  A  majority  of 
the  Justices  so  designated  to  sit  in  the  Appellate  Division,  in  each 
department  shall  be  residents  of  the  department.  lie  may  also 
make  temporary  designations  in  case  of  the  absence  or  inability 
to  act  of  any  Justice  in  the  Appellate  Division,  or  in  case  the 
Presiding  Justice  of  any  Appellate  Division  shall  certify  to  him 
that  one  or  more  additional  Justices  arc  needed  for  the  speedy 
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disposition  of  the  business  before  it.  Whenever  the  Appellate 
Dirision  in  any  department  shall  be  unable  to  dispose  of  its  busi* 
ness  within  a  reasonable  time,  a  majority  of  the  Presiding 
Justices  of  the  several  departments  at  a  meeting  called  by  the 
Presiding  Justice  of  the  department  in  arrears  may  transfer  any 
pending  appeals  from  such  department  to  any  other  department 
for  hearing  and  determination*  No  Justice  of  the  Appellate 
Division  shall,  within  the  department  to  which  he  may  be  desij?- 
nated  to  perform  the  duties  of  an  Appellate  Justice,  exercise  any 
of  the  powers  of  a  Justice  of  the  Supreme  Court,  other  than 
those  of  a  Justice  out  of  court,  and  those  pertaining  to  the  Ap- 
pellate Division,  or  to  the  hearing  and  decision  of  motions  sub- 
mitted by  consent  of  counsel,  but  any  such  Justice,  when  not 
actually  engaged  in  performing  the  duties  of  such  Appellate 
Justice  in  the  department  to  which  he  is  designated,  may  hold 
any  term  of  the  Supreme  Court  and  exercise  any  of  the  powers 
of  a  Justice  of  the  Supreme  Court  in  any  county  or  judicial  dis- 
trict in  any  other  department  of  the  State.  From  and  after  the 
last  day  of  December,  eighteen  hundred  and  ninety-five,  the 
Appellate  Division  shall  have  the  jurisdiction  now  exercised  by 
the  Supreme  Court  at  its  General  ,»Terms  and  by  the  General 
Terms  of  the  Court  of  Common  Pleas  for  the  City  and  County 
of  New  York,  the  Superior  Court  of  the  City  of  New  York,  the 
Superior  Court  of  Buffalo  and  the  City  of  Brooklyn,. and  such 
additional  jurisdiction  as  may  be  conferred  by  the  Legislature. 
It  shall  have  power  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department  shall 
have  power  to  fix  the  times  and  places  for  holding  Special  Terms 
therein,  and  to  assign  the  Justices  in  the  departments  to  hold 
such  terms;  or  to  make  rules  therefor.^ 

Ooiwt.    1846,  art.  VI.  H  7  and  28.  added  In  1882,  amended  In  1905. 


I  3.  Jvdire  or  Jnntloe  not  to  stt  in  revie^v^  testimony  In 
eQntty  cases. 

No  Judge  or  Justice  shall  sit  in  the  Appellate  division  or  in 
the  Court  of  Appeals  in  review  of  a  decision  made  by  him  or  by 
any  court  of  which  he  was  at  the  time  a  sitting  member.  The 
testimony  in  equity  cases  shall  be  taken  in  like  manner  as  in 
cases  at  law;  and,  except  as  herein  otherwise  provided,  the  Legis- 
lature shall  have  the  same  power  to  alter  and  regulate  the  juris- 
diction and  in'oceedings  in  law  and  in  equity  that  it  has  hereto- 
fore exercised. 
Const.    1846.  art.  YI,  |  8. 

i   4.  Terms  of  ofllcei  vaeanden,  how  fllled. 

The  ofiScial  terms  of  the  Justices  of  the  Supreme  Court  shall  be 
fourteen  years  from  and  including  the  first  day  of  January  next 
after  their  election.     When  a  vacancy  shall  cccur  otherwise  than 
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by  expiration  uf  term  in  tlie  office  of  Justice  of  the  Supreme 
Court  the  same  shall  be  filled  for  a  full  term,  at  the  next  general 
election,  happening  not  less  than  three  months  after  such  vacancy 
occurs;  and,  until  the  vacancy  shall  be  so  filled,  the  Governor  by 
and  with  the  advice  and  consent  of  the  Senate,'  if  the  Senate 
shall  be  in  session,  or  if  not  in  session  the  Oovernor,  may  fill 
such  vacancy  by  appointment,  which  shall  continue  until  and  in- 
cluding the  last  day  of  December  next  after  the  election  at  which 
the  vacancy  shall  be  filled. 

Const.  1846.  art.   VI,   SS  &>  ^3. 


f  6.  City  courts  aboil Alietli  Judses  become  |ti»tlces  of  sn* 
preme  coartt  nalarles;  Jurisdiction  vested  In  sapreme 
court. 

The  Superior  Court  of  the  City  of  New  York,  the  Court  of 
Common  l*leas  for  the  City  and  County  of  New  York,  the  Su- 
perior Court  of  Bufifalo,  and  the  City  Court  of  Brooklyn,  are 
abolished  from  and  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-six,  and  thereupon  the  seals,  records, 
papers  and  documents  of  or  belonging  to  such  courts,  shall  be 
deposited  in  the  offices  of  the  Clerks  of  the  several  counties  in 
which  said  courts  now  exist;  and  all  actions  and  proceedings  then 
pending  in  such  courts  shall  be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  The  Judges  of  said  courts  in 
office  on  the  first  day  of  January,  one  thousand  eight  hundred 
and  ninety-six,  shall,  for  the  remainder  of  the  term  for  which 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court; 
but  they  shall  sit  only  in  the  counties  in  which  they  were  elected 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  counties 
respectively,  and  shall  be  the  same  as  the  salaries  of  the  other 
Justices  of  the  Supreme  Court  residing  in  the  same  counties. 
Their  successors  shall  be  elected  as  Justices  of  the  Supreme 
Court  by  the  electors  of  the  judicial  districts  in  which  they 
lespectively  reside. 

The  juris(flction  now  exorcised  by  the  several  courts  hereby 
abolished,  shall  bo  vested  in  the  Supreme  Court.  Appeals  from 
inferior  and  local  courts  now  heard  in  the  (^ourt  of  Common 
Pleas  for  the  City  and  County  of  New  York  and  the  Superior 
Court  of  BuflPalo,  shall  be  heard  in  the  Supreme  Court  in  such 
manner  and  by  such  Justice  or  Justices  as  the  Appellate  Divi- 
sions in  the  respective  departments  which  include  New  York  and 
Buffalo  shall  direct,  unless  otherwise  provided  by  the  Legislature. 

New. 


I   O.   Clrciilt    court*     an«l     conrtH    of    oyer    and    terminer 
aboilHlied. 

Circuit  Courts  and  Ctnirts  of  Oyer  and  Terminer  are  abolished 
from  and  after  the   last  day  of  December,  one  thousand  eight 
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hundred  and  ninety-fiye.  All  their  jurisdiction  shall  thereupon 
be  vested  in  the  Supreme  Court,  and  all  actions  and  proceedings 
then  pending  in  such  courts  shall  be  transferred  to  the  Supreme 
Court  for  hearing  and  determination.  Any  Justice  of  the  Su- 
preme Court,  except  as  otherwise  provided  in  this  article,  may 
hold  court  in  any  county. 

New. 

I  T.  Court  of  a»peal». 

The  Court  of  Appeals  is  continued.  It  shall  consist  of  the  Chief 
Judge  and  Associate  Judges  now  in  office,  who  shall  hold  their 
offices  until  the  expiration  of  their  respective  terms,  and  their 
puccessors,  who  shall  be  chosen  by  the  electors  of  the  State. 
The  official  terms  of  the  Chief  Judge  and  Associate  Judges  shall 
be  fourteen  years  from  and  including  the  first  day  of  January 
next  after  their  election.  Five  members  of  the  court  shall  form 
a  quonim,  and  the  concurrence  of  four  shall  be  necessary  to  a 
decision.  The  court  shall  have  power  to  appoint  and  to  remove 
its  reporter,  clerk  and  attendants.  Whenever  and  as  often  as  a 
majority  of  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
the  Governor  that  said  court  is  unable,  by  reason  of  the  accumu- 
lation of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
with  reasonable  speed,  the  Governor  shall  designate  not  more  than 
four  Justices  of  the  Supreme  Court  to  .serve  as  Associate  Judges 
of  Court  of  Appeals.  The  Justices  so  designated  shall  be  relieved 
from  their  duties  as  Justices  of  the  Supreme  Court  and  shall 
serve  as  Associate  Judges  of  the  Court  of  AppoaLs  until  the 
Cannes  undisposed  of  in  said  court  are  reduced  to  two  hundred, 
when  they  shall  return  to  the  Supreme  Court.  The  Governor 
may  designate  Justices  of  the  Supreme  Court  to  fill  vacancies. 
Xo  Justice  shall  serve  as  Associate  Judge  of  the  Court  of  Ap- 
peals except  while  holding  the  office  of  Justice  of  the  Supreme 
Court,  and  no  more  than  seven  Judges  shall  sit  in  any  case. 
[As  amended  in  1899.] 

Const.    1846,  art.  YI,  f  .3.  amended  In  IfiOO. 

{  8.  VacancT  in  court  of  appeals,  Itoir  filled. 

When  a  vacancy  shall  occur  otherwise  than  by  expiration  of 
term,  in  the  office  of  Chief  or  Associate  Judge  of  the  Court  of 
Appeals,  the  same  shall  be  filled,  for  a  full  term,  at  the  next 
general  election  happening  not  less  than  three  months  after  such 
vacancy  occurs;  and  until  the  vacancy  shall  b<»  so  filled,  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the  Senate,  if  the 
Senate  shall  be  in  session,  or  if  not  in  session  the  Governor  may 
fill  such  vacancy  by  appointment.  If  any  such  appointment  of 
Chief  Judge  shall  be  made  from  among  the  Associate  .Judges,  a 
temporary  appointment  of  Associate  Judge  shall  be  made  in  like 
manner;  but  in  such  case,  the  person  appointed  Chief  Judge  shall 
not  be  deemed  to  vacate  his  office  of  Associate  Judge  any  longer 
than  until- the  expiration  of  his  appointment  as  Chief  Judge.  The 
powers  and  jurisdiction  of  the  court  shall  not  be  suspended  for 
want  of  appointment  or  election,  when  the  number  of  Judges  is 
sufficient  to  constitute  a  quorum.  All  appointnu>nts  under  this 
section  shall  continue  until  and  including  the  last  day  of  Decem- 
ber next  after  the  election  at  which  the  vacancy  shall  be  filled. 

Ooaflt.    1846,  art.  VI,  I  3,  amended  In  1869. 
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I  9.  Jurisdiction  of  court  of  appeals. 

After  the  last  day  of  December,  one  thousand  eight  hundred 
and  ninety-five,  the  jurisdiction  of  the  Court  of  Appeals,  except 
where  the  judgment  is  of  death,  shall  be  limited  to  the  review 
of  questions  of  law.  No  unanimous  decision  of  the  Appellate 
Division  of  the  Supreme  Court  that  there  is  evidence  supporting 
or  tendiuK  to  sustain  a  finding  of  fact  or  a  verdict  not  directed 
by  the  court,  shall  be  reviewed  by  the  Court  of  Appeals.  Ex- 
cept where  the  judgment  is  of  death,  appeals  may  be  taken,  as 
of  right,  to  said  court  only  from  judgments  or  orders  entered 
upon  decisions  of  the  Appellate  Division  of  the  Supreme  Court, 
finally  determining  actions  or  special  proceedings,  and  from 
orders  granting  new  trials  on  exceptions,  where  the  appellants 
stipulate  that  upon  affirmance  judgment  absolute  shall  be  ren- 
dered against  them.  The  Appellate  Division  in  any  department 
may,  however,  allow  an  appeal  upon  any  question  of  law  which, 
in  its  opinion,  ought  to  be  review^ed  l>y  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of  the 
Court  of  Appeals  and  the  right  of  api>eal  thereto,  but  the  right 
to  appeal  shall  not  depend  upon  the  amount  involved. 

The  provisions  of  this  section  shall  not  apply  to  orders  made 
or  judgments  rendered  by  any  General  Term  before  the  last  day 
of  December,  one  thousand  eight  hundred  and  ninety-five,  but 
appeals  therefrom  may  be  taken  under  existing  provisions  of  law. 

New. 
S   10.  JudfrcH   not   to  liol«l  any  other  olllcc. 

Tho  Judp's  of  the  Court  of  ApponlH  and  the  Justices  of  the 
Supreme  Court  shall   not  hold  any  other  ofHce  or  public  trust. 
All  Vot(»s  for  any  of  them,  for  any  other  than  a  judicial  office, 
given  by  the  Ix^gishiture  or  the  people,  shall  be  void. 
Const.   'l84tt,   art.   VI.    |   10.  amended  in  1869. 

{   11.  Removal  of  Jndgrea. 

Judges  of  the  Court  of  Appeals  and  Justices  of  the  Supreme 
Court  may  be  removed  by  concurrent  resolution  of  both  houses 
of  the  legislature,  if  two-thirds  of  all  the  members  elected  to 
each  house  concur  therein.  All  other  judicial  officers,  except 
Justices  of  the  Peace  and  judges  or  justicea  of  inferior  courts 
not  of  record,  may  be  removed  by  the  Semite,  on  the  recommen- 
dation of  the  (iovernor,  if  two-thirds  of  all  the  members  elected 
to  the  Senate  concur  therein.  But  no  officer  shall  be  removed 
by  virtue  of  this  section  except  for  cause,  which  shall  be  entered 
on  the  journals,  nor  unless  he  shall  have  been  served  with  a 
statement  of  the  cause  alleged,  and  shall  have  had  an  opportunity 
to  be  heard.  On  the  question  of  removal,  the  yeas  and  nays 
shall  be  entered  on  the  journal. 
Coniit.     1840,  art.  VI,  I  11,  amended  In  1869. 

§  12.  Compensation!  affo  restriction;  aasiflrnment  by  gov- 
ernor. •       .         -  * 

No  person  shall  hold  the  office  of  Judge  or  Justice  of  any  court 
longer  than  until  and  including  the  last  day  of  December  next 
after  he  shall  be  seventy  years  of  age.  Each  justice  of  the  su- 
preme court  shall  receive  from  the  static  the  sum  of  ten  thousand 
dollars  per  vtar.  Those  assigned  to  the  appellate  divisions  m  the 
third  and  fourth  departments  shall  each  receive  in  addition  tne 
sum  of  two  thousand  dollars,  and  the  presiding  justices  thereof 
the  sum  of  two  thousand  five  hundred  dollars  per  year.  Ahpse 
justices  elected  in  the  first  and  socoad  judicial  departments  snail 
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continue  to  receive  from  tlieir  respective  citieH,  counties  or  dis- 
tricts, as  now  provifiwi  by  Inw.  such  additional  compensation  as 
will  make  their  agjrrepate  compensation  what  they  are  now  receiv- 
in>r.  Those  justices  (elected  in  any  judicial  department  other  than 
the  first  or  second,  and  assigned  to  the  appellate  divisions  of  the 
first  or  second  departments,  shall,  while  so  assijrned,  receive 
from  those  departments  respectively,  as  now  provided  by«  law, 
such  additional  sum  as  is  paid  to  the  justices  of  those  depart- 
ments. A  justice  elected  in  the  third  or  fourth  department 
assigned  by  the  appellate  division  or  designated  by  the  governor 
to  hold  a  trial  or  special  term  in  a  judicial  district  other  than 
that  in  which  he  is  elected  shall  receive  in  addition  ten  dollars 
per  day  for  expenses  while  actually  so  engaged  in  holding  such 
term,  which  shall  be  paid  by  the  state  and  charged  upon  the 
judicial  district  where  the  service  is  rendenMl.  The  compensa- 
tion herein  provided  shall  be  in  lieu  of  and  shall  exclude  all 
other  compensation  and  allowance  to  said  justices  for  expenses 
of  every  kind  and  nature  whatsoever.  The  prcmsions  of  this 
section  shall  apply  to  the  judges  and  justices  now  in  ofBce  and 
to  those  hereafter  elected. 

Coost.    1846,  art.  VI,  f§  13,  14,  ameoded  In  1800  and  1809., 
f    13.  Trial  of  tmpeachinent*. 

The  Assembly  shall  have  the  iwwer  of  impeachment,  by  a  vote 
of  a  majority  of  all  the  members  elected.  The  Court  for  the 
Trial  of  Imiieachments  shall  be  comiK)sed  of  the  President  of  the 
Senate,  the  senators  or  the  major  part  of  them,  and  the  Judges 
of  the  Court  of  Appeals,  or  the  major  part  of  them.  On  the 
trial  of  an  impeachment  against  the  Governor  or  Lieutenant- 
Governor,  the  lyieutenant-Covernor  shall  not  act  as  a  member  of 
the  court.  No  judicial  officer  shall  exercise  his  office,  after 
articles  of  impeachment  against  him  shall  have  been  preferred 
to  the  Senate,  until  he  shall  have  been  acquitted.  Before  the 
trial  of  an  impeachment  the  members  of  the  court  shall  take  an 
oath  or  afflrmation  truly  and  impartially  to  try  the  impeachment 
according  to  the  evidence,  and  no  person  shall  be  convicted  with- 
out the  concurrence  of  two-thirds  of  the  meml)ers  present.  Judg- 
ment in  cases  of  impeachment  shall  not  extend  further  than  to 
removal  from  office,  or  removal  from  office  and  disqualification  to 
hold  and  'enjoy  ahy  office  of  honor,  trust  or  profit,  under  this 
State:  but  the  party  impeach(?d  shall  be  liable  to  indictment  and 
punishment  according  to  law. 

Const.    1846,  art.  VI,  |   1,  amended  in  1809. 
'{   14.  Commiy  court  s. 

The  existing  County  Courts  are  continued,  and  the  Judges 
thereof  now  in  office  shall  hold  their  offices  until  the  expiration 
of  their  respective  terms.  In  the  county  of  Kings  there  shall  be 
two  County  Judges  and  the  additional  County  Judge  shall  be 
chosen  at  the  next  general  election  hi^ld  after  the  adoption  of  this 
article.  The  successors  of  the  several  County  Judges  shall  be 
chosen  by  the  electors  of  the  counties  for  the  term  of  six  years. 
County  Courts  shall  have  the  powers  and  jurisdiction  they  now 
possess,  and  also  original  jurisdiction  in  actions  for  the  recovery 
of  money  only,  where  the  defendants  reside  in  the  county,  and  in 
which  the  complaint  demands  judgment  for  a  sum  not  exceeding 
two  thousand  dollars,  llie  l^egislature  mav  hereafter  enlarge 
or  restrict  the  jurisdiction  of  the  (\)unty  Courts,  provided,  how- 
ever, that  their  jurisdiction  shall  not  be  so  extended  as  to  author- 
ize an  action  therein  for  the  rc^'overy  of  money  only,  in  which 
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the  sum  demanded  exceeds  two  thousand  dollars,  or  in  whicli 
any  person  not  a  resident  of  the  county  is  a  defendant. 

Courts  of  Sessions,  except  in  the  county  of  New  York,  are 
abolished  from  and  after  the  last  day  of  December,  one  thousand 
eight  hundred  and  ninety-five.  All  the  jurisdiction  of  the  Court 
of  Sessions  in  each  county,  except  the  county  of  New  York,  shall 
thereupon  be  vested  in  the  County  Court  thereof,  and  all  actions 
and  proceedings  then  pending  in  such  Courts  of  Sessions  shall  be 
transferred  to  said  County  Courts  for  hearing  and  determination. 
Every  County  Judge  shall  perform  such  duties  as  may  be  re- 
quired by  law.  His  salary  shall  be  established  by  law,  payable 
out  of  the  county  treasury.  A  County  Judge  of  any  county  may 
hold  County  Courts  in  any  other  county  when  requested  by  the 
Judge  of  such  other  county. 

CoDBt.    1846.  art.  VI,  i  15,  amended  In  1889. 

I  15.  Snrrograteii'  coartsj  snrroKateii,  tbelr  povrera  and 
Jurisdiction)  vncandea. 

The  existing  Surrogates'  Courts  are  continued,  and  the  Sur- 
rogates now.  in  office  shall  hold  their  offices  until  the  expiration  of 
their  terms.  Their  successors  shall  be  chosen  by  the  electors  of 
their  respective  counties,  and  their  terms  of  office  shall  be  six 
years,  except  in  the  county  of  New  York,  where  they  shall  con- 
tinue to  be  fourteen  years.  Surrogates  and  Surrogates'  Courts 
shall  have  the  jurisdiction  and  powers  which  the  Surrogates  and 
existing  Surrogates'  Courts  now  possess,  until  otherwise  provided 
by  the  Legislature.  The  County  Judge  shall  be  Surrogate  of  his 
county,  except  where  a  separate  Surrogate  has  been  or  shall  be 
elected.  In  counties  having  a  population  exceeding  forty  thou- 
sand, wherein  there  is  no  separate  Surrogate,  the  Legislature 
may  provide  for  the  election  of  a  separate  officer  to  be  Surrogate, 
whose  term  of  office  shall  be  six  years.  When  the  Surrogate 
shall  be  elected  as  a  separate  officer  his  salary  shall  be  established 
by  law,  payable  out  of  the  county  treasury.  No  County  Judge 
or  Surrogate  shall  hold  office  longer  than  until  and  including  tlie 
last  day  of  December  next  after  he  shall  be  seventy  years  of 
age.  Vacancies  occurring  in  the  office  of  County  Judge  or  Sur- 
rogate shall  be  filled  in  the  same  manner  as  like  vacancies 
occurring  in  the  Supreme  Court.  The  compensation  of  any 
County  Judge  or  Surrogate  shall  not  be  increased  or  diminished 
during  his  term  of  office.  For  the  relief  of  Surrogates'  Courts 
the  Legislature  may  confer  upon  the  Supreme  Court  In  any 
county  having  a  population  exceeding  four  hundred  *^housand,  the 
powers  and  jurisdiction  of  Surrogates,  with  autEkority  to  try 
issues  of  fact  by  jury  in  probate  cases. 

Const.    1846.  art.  VI,  S  15,  amended  in  1869. 

S   16.  Local  Jodlclnl  ofltoem. 

The  Legislature  may,  on  application  of  the  board  of  super- 
visors, provide  for  the  election  of  local  officers,  not  to  exceed  two 
in  any  county,  to  di.scharge  the  duties  of  County  Judge  and  of 
Surrogate,  in  cases  of  their  inability  or  of  a  vacancy,  and  in 
such  other  cases  as  may  be  provided  by  law,  and  to  exercise  such 
other  powers  in  special  cases  as  are  or  may  be  provided  by  law, 

Gonat.    1846.  art.  VT,  §  16,  amended  In  1869. 
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I  IT*   Jv«tl«e«  of  tl&e  p«Ao«t  dlntrlct  court  Jiuitiees. 

The  decton  of  the  sereral  towns  shall,  at  their  annual  town 
meetings,  or  at  such  other  time  and  in  such  manner  as  the  Legis- 
lature may  direct,  elect  Justices  of  the  Peace,  whose  term  of 
office  shall  be  four  years.  In  case  of  an  election  to  fill  a  vacancy 
occurring  before  the  expiration  of  a  full  term,  they  shall  hold  tli 
the  residue  of  the  unexpired  term.  Their  number  and  classifica- 
tion may  be  regulated  by  law.  JiiKtices  of  the  Peace  and  Judges 
or  justices  of  inferior  courts  not  of  record,  and  their  clerks  may 
be  removed  for  cause,  after  due  notice  and  an  opportunity  of 
being  heard,  by  such  courts  as  are  or  may  be  prescribed  by  law. 
Justices  of  the  Peace  and  District  Court  Justices  may  be  elected 
in  the  different  cities  of  this  State  in  such  manner,  and  with  such 
powers,  and  for  such  terms,  respectively,  as  are  or  shall  be  pre- 
scribed by  law;  all  other  judicial  officers  in  cities,  whose  election 
or  appointment  is  not  otherwise  provided  for  in  this  article,  shall 
be  chosen  by  the  electors  of  such  cities,  or  appointed  by  some 
local  authorities  thereof. 

Const.    1846,  art.  VI,  §  18,  amendc^d  In  1869.. 

S  18.  Infe^or  Ic»cal  conrtii. 

Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be 
o.<«tablished  by  the  l^egislature,  but  no  inferior  local  court  here- 
after created  shall  be  a  court  of  record.  The  Legislature  shall 
not  hereafter  confer  upon  any  inferior  or  local  court  of  its  crea- 
tion, any  equity  jurisdiction  or  any  greater  Jurisdiction  in  other 
respects  than  is  conferred  upon  County  Courts  by  or  under  this 
article.  Except  as  herein  otherwise  provided,  all  Judicial  officers 
shall  be  elected  or  appointed  at  such  times  and  in  such  maimer 
as  the  Legislature  may  direct. 

Const,    1846,  art.  VI,  f  10,  amended  In  18Q9 

I  19.  Glerlcv  o^  courts. 

Clerks  of  the  several  counties  shall  be  clerks  of  the  Supreme 
Court,  with  such  powers  and  duties  as  shall  be  prescribed  by 
law.  The  Justices  of  the  Appellate  Division  in  each  department 
shall  have  power  to  appoint  and  to  remove  a  clerks  who  shall  keep 
his  office  at  a  place  to  be  designated  by  said  Justices.  The  Clerk 
of  the  Court  of  Appeals  shall  keep  his  office  at  the  seat  of  gov- 
ernment. The  Clerk  of  the  Court  of  Appeals  and  the  clerks  of 
the  Appellate  Division  shall  receive  compensation  to  be  estab- 
lished by  law  and  paid  out  of  the  public  treasury. 

Const.    1846,  art.  VI.  f  20,  amended  In  1868. 

%  20.  IVo  Judicial  Officer,  except  Juiitlce  of  the  peace,  to 
receive  fee*;  not  to  act  as  attorney  or  £oaiuielor. 

No  judicial  officer,  except  Justices  of  the  Peace,  shall  receive 
to  his  own  use  any  fees  or  perquisites  of  office;  nor  shall  any 
Judge  of  the  Court  of  Appeals,  or  Justice  of  the  Supreme  Court, 
or  any  County  Judge  or  Surrogate  hereafter  elected  in  a  county 
having  a  population  exceeding  one  hundred  and  twenty  thousand, 
practice  as  an  attorney  or  counselor  in  any  court  of  record  in 
this  State,  or  act  as  referee.  The  Legislature  may  impose  a 
similar  prohibition  upon  County  Judges  and  Surrogate's  in  other 
counties.    No  one  shall  be  eligible  ^to  the  office  of  Judge  of  the 
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Court  of  Appeals,  Justice  of  the  Supreme  Court,  or,  except  in 
the  county  of  Hamilton,  to  the  office  of  County  Judge  or  Surro- 
gate, who  Is  not  an  attorney  and  counselor  of  this  State. 

Const.    1846,  art.  VI,  f  21,  nniondt'd  In  1869.  ' 

S  21.  Publication  of  statnteii. 

The  Legislature  shall  provide  for  the  speedy  publication  of  all 
statutes,  and  shall  regulate  the  reporting  of  the  decisions  of  the 
courts;  but  all  laws  and  judicial  decisions  shall  be  free  for  pub- 
lication by  any  person. 

€k>n«t.    1846,  art.  VI,  i  23,  amended  In  1860. 

I  22.  Term*  of  ofllce  of  preaeut  Jniitlccii  of  the  peace  and 
local  Jadtclnl  ofHcerA. 

Justices  of  the  Peace  and  other  local  judicial  officers  provided 
for  in  sections  seventeen  and  eighteen,  in  office  when  this  article 
takes  effect,  shall  hold  their  offices  until  the  expiration  of  their 
respective  terms. 

Const.    1846.  art.  VI,  S  25,  amended  in  1869. 

8  28.  Courts  of  special  session  n. 

Courts  of  Special  Sessions  shall  have  such  jurisdiction  of 
offenses  of  the  grade  of  misdemeanors  as  may  be  prescribed  by 
law. 

Canst.    1840,  art.  VI,  i  26,  amended  !n  1869. 
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article:  sbvbnth. 

Sec.     1.  State  credit  not  to  be  given. 

2.  State  debts,  power  to  contract. 

3.  State  debt«.l4>  repel  InTaaions. 

4.  Umitatlon        legislative  power  to  create  debts.  - 

5.  Sinking  fu        bow  kept  and  inveated. 

8.  Glaima  ba'         by  statute  of  limitations. 

7.  Forest  p' 

a.  Canals.  W  sold;  not  applicable  to  certain  canals;  disposition 

of    i  - 

Q»  No  imposed;  contracts  fbr  work  and  materials;  no  extra 

10.  '  :9Dent  and  cost  tbereof. 

1)  debts  of  the  State. 

.^  of  higbways. 

.•edit  not  to  be  (gWen. 

of  the  State  shall  not  in  any  manner  be  given  or 
iT  in  aid  of  any  individual,  association  or  corporation. 

1846,  art.  VII,  i  9. 

{  2,  State  debts,  power  to  contract. 

The  State  may,  to  ra^et  casual  deficits  or  failures  in  revenues, 
or  for  expenses  "not  provided  for,  contract  debts;  but  such  debts, 
direct  or  contingent,  singly  or  in  the  aggregate,  shall  not  at  any 
time  exceed  one  million  of  dollars;  and  the  moneys  arising  from 
the  loans  creating  such  debts  shall  be  applied  to  the  purpose  for 
which  they  were  obtained,  or  to  repay  the  debt  so  contracted, 
and  to  no  other  purpose  whatever. 

Const.    1846.  art.  YII,  9  10. 

{  S.  State  debts  to  repel  Invasions. 

In  addition  to  the  above  limited  power  to  contract  debts,  the 
State  may  contract  debts  to  repel  invasion,  suppress  insurrection, 
or  defend  the  State  in  war;  but  the  money  arising  from  the  con- 
tracting of  such  debts  shall  be  applied  to  the  purpose  for  which 
it  was  raised,  or  to  repay  such  debts,  and  to  no  other  purpose 
whatever. 

GoQSt.    1846,  art.  VII,  |  11. 

I  4.  Umitatlon  of  leslslatiTO  power  to  create  debts. 

Except  the  debts  specified  in  sections  two  and  three  of  this 
article  no  debts  shall  be  hereafter  contracted  by  or  in  behalf 
of  this  State,  unless  such  debt  shall  be  authorized  by  a  law, 
for  some  single  work  or  object,  to  be  distincly  specified  therem; 
and  such  law  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  to  pay,  and  sufficient  to  pay,  the  interest  on 
such  debt  as  it  falls  due,  and  also  to  pay  and  discharge  the 
orincipal  of  such  debt  within  fifty  years  from  the  time  of  the 
contracting  thereof.  No  such  law  shall  take  effect  until  it  shall, 
at  a  general  election  have  been  submitted  to  the  people,  and  have 
received  a  majority  of  all  the  votes  cast  for  and  against  it  at 
TOch  election.  On  the  final  passage  of  such  bill  in  either  hous« 
of  the  I>egislature,  the  question  shall  be  taken  by  ayes  and  noes. 
fo  be  duly  entered  on  the  journals  thereof,  and  shall  be:  Shall 
this  bill  pass,  and  onght  the  same  to  receive  the  sanction  of  the 
people?  '•  ^^ 
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The  Legislature  may  at  any  time,  after  the  approval  of  such 
law  by  the  people,  if  no  debt  shall  have  been  contracted  in  pur- 
suance thereof,  re|)ea)  the  same;  and  may  at  any  time,  by  law, 
forbid  the  contracting  of  any  further  debt  or  liability  under  such 
law;  but  the  tax  imposed  by  such  act,  in  proportion  to  the  debt 
and  liability  which  may  have  been  contracted,  in  pursuance  of 
such  law,  shall  remain  in  force  and  be  irrepealable,  and  be  annu- 
ally collected,  until  the  proceeds  thereof  shall  have  made  the 
provision  hereinbefore  specified  to  pay  and  discharge  the  interest 
and  principal  of  such  debt  and  liability.  The  money  arising  from 
any  loan  or  stock  creating  such  debt  or  liability  shall  be  applied 
to  the  work  or  object  specified  in  the  act  authorizing  such  debt 
or  liability,  or  for  the  payment  of  such  debt  or  liability,  and 
for  no  other  purpose  whatever.  No  such  law  shall  be  submitted 
to  be  voted  on,  within  three  months  after  its  passage  or  at  any 
general  election  when  any  other  law.  or  any  hill  shall  be  sub- 
mitted to  be  voted  for  or  against.  The  Legislature  may  provide 
for  the  issue  of  bonds  of  tiie  state  to  run  for  a  period  not  ex- 
ceeding fifty  years  in  lieu  of  bonds  heretofore  authorized  but 
not  issued  and  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  for  the  payment  of  the  same  as  hereinbefore 
required.  When  any  sinking  fund  created  under  this  section 
shall  equal  in  amount  the  debt  for  which  it  was  created,  no 
further  direct  tax  shall  be  levied  on  account  of  said  sinking  fund 
and  the  Legislature  shall  reduce  the  tax  to  an  amount  equal  to 
the  accruing  interest  on  such  debt.  The  Legislature  may  from 
time  to  time  alter  the  rate  of  interest  to  be  \mU\  upon  any  State 
debt,  which  has  been  or  may  ho  authorized  i)ursnHiit  to  the  pro- 
visions of  this  section,  or  upon  any  part  of  such  debt,  provided, 
however,  that  the  rate  of  interest  shall  not  1m»  altered  upon  any 
part  of  such  debt  or  upon  any  bond  or  other  evidence  thereof, 
which  has  been,  or  shall  be  created  or  issued  before  such  altera- 
tion. In  case  the  Legislature  increase  the  rate  of  interest  upon 
any  such  debt,  or  part  thereof,  it  shall  imi)OHe  and  provide  for 
the  collection  of  a  direct  annual  tax  to  pay  and  sufficient  to  pay 
the  increased  or  alter<»d  interest  on  such  debt  as  it  falls  due 
and  also  to  pay  and  discharge  the  principal  of  such  debt  within 
fifty  years  from  the  time  of  the  contracting  thereof,  and  shall 
appropriate  annually  to  the  sinking  fund  moneys  in  amount 
sufiicient  to  pay  such  interest  and  pay  and  discUarge  the  princi- 
pal of  such  debt  when  it  shall  become  due  and  payable. 
Conit.    1846,   art.  VII,   I   12,  amended  In   lOOS    and  1909. 

t  5.  Sinkinir  fnntly  how  kept  and  In-vested* 

The  sinking  funds  provided  for  the  payment  of  interest  and  the 
extinguishment  of  the  principal  of  the  debts  of  the  State  shall 
ie  separately  kept  and  safely  invested,  and  neither  of  them  shall 
be  appropriated  or  used  in  any  manner  other  than  for  the  specific 
purpose  for  which  it  shall  have  been  provided. 
Const.     1846,   art.   VII,   f  IS.  amended   In  1874. 

I  6.  ClnlBm  barred  by  ntntnte  of  limitations. 

Neither  the  legislature,  canal  board,  nor  any  person  or  per- 
sons acting  in  behalf  of  the  State,  shall  audit,  allow  or  pay  any 
claim  which,  as  between  citizt^ns  of  the  State,  would  be  barred 
by  lapse  of  time.    This  provision  shall  not  be  construed  to  repeal 
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any  statute  fixing  the  time  within  which  claims  ehali  be  pre- 
sented or  allowed,  nor  shall  it  extend  to  any  claim  duly  presented 
within  the  time  allowed  by  law,  and  prosecuted  with  due  dili- 
Srence  from  the  time  of  mich  presentment.  But  if  the  claimant 
shall  be  under  lethal  disability,  tiie  claim  may  be  presented  within 
two  years  after  such  diaabtlity  is  removed. 
Const.     1S46,  art.  VII,   I  14,  amended  in  1874. 

S   7.  Foreiit  preaerve. 

The  lands  of  the  State,  now  owned  or  hereafter  acquired,  con- 
stitutinir  the  forent  preserre  as  now  fixed  by  law,  shall  be  for- 
ever kept  as  wild  foref^t  lands.  They  shall  not  be  leased,  sold 
or  exchang'ed,  or  be  taken  by  any  corporation,  public  or  private, 
nor  shall  the  timber  thereon  be  sold,  removed  or  destroyed. 
New. 

i  8.  CaiMtlii,    not    to    be    «old|    not    applied    to    certain 
canaiay  diapoaition  of  fnnda. 

The  Legislature  shall  not  sell,  lease  or  otherwise  dispose  of  the 
Brie  canal,  the  Oswego  cannl,  the  Champlain  canal,  the  Cayuga 
ai^  Seneca  canal,  or  the  Black  River  canal;  but  they  shall 
remain  the  property  of  the  State  and  under  its  management  for- 
ever. The  prohibition  of  lease,  sale  or  other  disi)osition  herein 
contained,  shall  not  apply  to  the  canal  known  as  the  Main  and 
HamburfT  street  canal,  situated  in  the  city  of  Buffalo,  and  which 
extends  easterly  from  the  westerly  line  of  Main  street  to  the 
we«terl3*  line  of  Hamburg  street.  All  funds  that  may  be  de- 
rived from  any  lease,  sale  or  other  disposition  of  any  canal  shall 
be  applied  to  the  improvement,  superintendence  or  repair  of  the 
remaining  portion  of  the  canals. 
Ccmst.    1S46,  art  VII,  |  6,  amended  in  1888. 

I  O.  No  tolia  to  be  Impoaedi  contraeta  for  worlc  and  ma* 
teriaJa;  no  extra  conApenaation. 

No  tolls  shall  hereafter  be  imposed  on  persons  or  property 
transported  on  the  canals,  but  all  boats  navigating  the  canals, 
and  the  owners  and  masters  thereof,  shall  be  subject  to  such  laws 
and  regulations  as  have  been  or  may  hereafter  be  enacted  con- 
cerning the  navigation  of  the  canals.  The  Legislature  shall  an- 
nually, by  equitable  taxes,  make  provision  for  the  expenses  of  the 
superintendence  and  repairs  of  the  canals.  All  contracts  for 
work  or  materials  on  any  canal  shall  be  made  with  the  persons 
who  shall  offer  to  do  or  provide  the  same  at  the  lowest  price, 
with  adequate  security  for  their  performance.  No  extra  compen- 
sation shall  be  made  to  any  contra<'tor;  but  if,  from  any  unfore- 
seen cause,  the  terms  of  any  contract  shall  prove  to  be  unjust 
and  oppressive,  the  cannal  board  may,  upon  the  application  of  the 
contractor,  cancel  such  contract. 
Const     1846,  art.  VII,  i  3,  amended  in  1882. 

I   lO.  Canal  impro-venienty  and  ooat  tl&ereof. 

The  canals  may  be  improved  in  such  manner  as  the  Legisla- 
ture .shall  provide  by  law.  A  debt  may  be  authorized  for  that 
purpose  in  the  mode  prescribed  by  section  four  of  this  article,  or 
the  cost  of  such  improvement  may  b*?  defrayed'  by  the  appropria- 
tion of  funds  from  the  state  treasury,  or  by  equitable  annual  tax. 
Mew. 
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i   11*  Payment  of  debts  of  the  atMe. 

The  Legislature  may  appropriate  ont  of  any  funds  in  the 
treasury,  moneys  to  pay  tne  accruing  interest  and  principal  of 
any  debt  heretofore  or  hereafter  created,  or  any  part  thereof  and 
may  siet  apart  in  each  fiscal  yetfr,  moneys  in  the  state  treasury 
as  a  sinkmg  fund  to  pay  the  interest  as  it  falls  due  and  to 
pay  and  discharge  the  principal  of  any  debt  heretofore  or  here- 
after created  under  section  four  of  article  seven  of  the  constitu- 
tion until  the  same  shall  be  wholly  paid,  and  the  principal  and 
income  of  such  mnking  fund  shall  be  applied  to  the  purpose  for 
which  said  sinking  fund  is  created  and  to  no  other  purpose  what- 
ever; and,  in  the  event  such  moneys  so  set  apart  in  any  fiscal 
year  be  sufficient  to  provide  such  sinking  fund,  a  direct  annual 
tax  for  such  year  need  not  be  imposed  and  collected,  'as  required 
by  tiie  provisions  of  said  section  four  of  article  seven,  or  of  any 
law  enacted-  in  pursuance  thereof. 
Added  In  190S. 

I   12.  ImproTement  of  hlarhways. 

A  debt  or  debts  of  the  state  may  be  authorized  by  law  for  the 
improvement  of  highways.  Such  highways  shall  be  determined 
under  general  laws,  which  shall  also  provide  for  the  equitable 
apportionment  thereof  among  the  counties.  The  aggregate  of 
the  debts  authorized  by  this  8e<»tion  shall  not  at  any  one  time 
exceed  the  sum  of  fifty  millions  of  dollars.  The  payment  of  the 
annual  interest  on  such  debt  and  the  creation  of  a  sinking  fund 
or  at  least  two  per  centum  per  annum  to  discharge  the  prin- 
cipal at  maturity  shall  be  provided  by  general  laws  whose  f<orce 
and  effect  shall  not  be  diminished  during  the  existence  of  any 
debt  created  tlTereunder.  The  legislature  may  by  general  laws 
require  the  county  or  town  or  both  to  pay  to  the  sinking  fund 
the  proportionate  part  of  the  cost  of  any  such  highway  within 
the  boundaries  of  such  county  or  town  and  the  proportionate 
part  of  the  interest  thereon,  but  no  county  shall  at  any  time  for 
any  highway  be  rcHiuired  to  pay  more  than  thirty-five  hundredths 
of  the  cost  of  such  highway,  and  no  town  more  than  fifteen  hun- 
dredths. None  of  the  provisions  of  the  fourth  section  of  this 
article  shall  apply  to  debts  for  the  improvement  of  highways 
hereby   authorized. 

Added  in  19U5. 
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ARTICLES    KIGHTH. 

3ec.     1.  OorporatfoDS,  formation  of. 
2.  Doefl  of  corporatlona. 
8.  i>orporatloQ.  defliiitlon  of  term. 

4.  SaTlngs   bank   charters;    restrictions   apon   trustees;    special  charters 

not  to  be  granted. 

5.  Specie  payment. 

6.  R^fflstry  of  bills  or  notes. 

7.  Liability  of  stockholders  of  banks. 

8.  BlUlioldeni  of  Insolvent  bank,  preferred  erediton. 
0.  Credit  or  money  of  the  state  not  to  be  ^ven. 

10.  Counties,   cities   and   towns   not    to  ffive   or   loan   money   or   credit; 

limitation  of  indebtedness. 

11.  State   board   of  charities;    state   commisston   in   lunacy;    state   com> 

mission  of  prisons. 

12.  Boards  appointed  by  goremor. 

15.  Existing  laws  to  remain  In  force. 

14.  Maintenance  and  support  of  Inmates  of  charitable  Institutions. 

16.  Commissioners  continued  in  office. 

I  1.  Corporatlonii,  formation  of. 

Corporations  may  be  formed  under  general  laws;  but  shall  not 
be  created  by  special  act,  except  for  municipal  purposes,  and  in 
cases  where,  in  the  judfnnent  of  the  Legislature,  the  objects  of 
the  corporation  cannot  be  attained  under  general  laws.  All  gen- 
eral laws  and  special  acts  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed. 

Const.    1816.  art.  VIII.  {  1. 

I  3.  Due*  of  corporations. 

Dues  from  corporations  shall  be  secured  by  such  individual 
liability  of  the  corporators  and  other  means  as  may  be  prescribed 
by  law. 

Const.    1848,  art.  VIII.  I  2. 

I  3.  Corporation,  dellnttlon  of  term. 

The  term  corporations  as  used  in  this  article  shall  be  construed 
to  include  all  associations  and  joint-stock  companies  having  any 
of  the  powers  or  privileges  of  corporations  not  possessed  by  in- 
dividuals or  partnerships.  And  all  corporations  shall  have  the 
right  to  sne  and  shall  be  subject  to  be  sued  in  all  courts  in  like 
cases  as  natural  persons. 

Const.    1846,  art.  YIII,  |  S. 

g  4.  SaTinira  banlc  ehartcrai  re«trl«tfons  npon  trvsteeai 
■peeflal  cliarters  not  to  be  granted. 

The  Legislature  shall,  by  general  law,  conform  all  charters  of 
aavingB  banks,  or  institutions  for  savings,  to  a  uniformity  of 
powerst  rights  and  liabilities,  and  all  charters  hereafter  granted 
for  such  corporations  shall  be  made  to  conform  to  such  general 
law,  and  to  such  amendments  as  may  be  made  thereto.  And  no 
such  corporation  shall  have  any  capital  stock,  nor  shall  the 
trustees  thereof,  or  any  of  them,  have  any  interest  whatever, 
direct  or  indirect,  in  the  profits  of  such  corporation;  and  no  di- 
rector or  trustee  of  any  such  bank  or  institution  shall  be  inter- 
ested in  any  loan  or  use  of  any  money  or  property  of  such  bank 
or  institiition  for  savingB.  The  Legislature  shall  have  no  power  to 
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pass  any  act  granting  any  special  charter  for  banking  purposes; 
but  corporations  or  associations  may  be  formed  for  such  purposes 
under  general  laws. 

CoMt.     1846,  art.   VIII,  |  4,  amended  hi  1S74. 

I  5.  Specie  paTmeut. 

The  Legislature  shall  have  no  power  to  pass  any  law  sanction- 
ing in  any  manner,  directly  or  indirectly,  the  suspension  of  specie 
payments,  by  any  person,  associnticm  or  corporation,  issuini?  bank 
notes  of  any  description. 

Const     1840,  art.   VIII,   f   5. 

i   6.  Reslatry  of  blllM  or  noten. 

The  Legislature  shall  provide  by  law  for  the  registry  of  all 
bills  or  notes,  issued  or  put  in  circulation  as  money,  and  shall 
require  ample  security  for  the  redemption  of  the  same  in  specie. 

Const.     1846,  art.   VIII,   I   0. 

I  7.  Liability  of  atockhoidera   of  banlca. 

The  stockholders  of  every  corporation  and  joint-stock  associa- 
tion for  banking  pur|)oKt>s,  shall  be  individuully  responsible  to  the 
amount  of  their  respective  share  or  shares  of  stock  in  any  such 
con)oration  or  association,  for  all  its  debts  and  liabilities  of  every 
kind. 

Const.     1840.  art.  VIII,  i  7. 

g  8*  BlllholAers  of  inaolTent   bank,  preferred  creditors. 

In  case  of  the  insolvency  of  any  bank  or  banking  association, 
the  billholders  thereof  shall  be  entitled  to  preference  in  payment, 
«ver  all  other  creditors  of  such  bank  or  association. 
Conat.     1840,  art.  VIII,   |  8. 

I   9.   Credit  or  inoneF  of  the  atate  not   tp  be  vlven. 

Neither  the  credit  nor  the  money  of  the  Slate  shall  be  given 
or  loaned  to  or  in  aid  of  any  asso<*iation,  coriM)ration  or  private 
undertaking.  This  section  shall  not,  however,  prevent  the  Legis- 
lature from  making  such  provision  for  the  e<iucation  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  a3  to 
it  may  seem  proper.  Nor  shall  it  apply  to  any  fund  (»r  property 
now  held,  or  which  may  hereafter  be  held,  by  the  State  for 
educational   purposes. 

Coittt     1846,  art.  VIII,   |  10.  added  In  1S74. 
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f    lO.  LinUtatlon  of  indebtednefi*  of  conntleay  eltlesy  tonvns 
aii<l  vlUaarea;  exception  an  to  city  of  New  York. 

Xo  county,  city,  town  or  villagre  shall  hereafter  give  any  money 
or  proijerty,  or  loan  its  money  or  credit  to  or  in  aid  ol  any 
individual,  association  or  corporation,  or  become  directly  or  in- 
directb^  the  owner  of  stock  in,  or  bonds  of,  any  association  or 
corporation:  nor  shall  any  such  county,  city,  town  or  village  be 
allowed  to  incur  any  indebtedness  except  for  county,  city;  town 
or  village  purposes.  This  section  shall  not  prevent  such  county, 
city,  town  or  village  from  making  such  provision  for  the  aid  or 
support  of  its  poor  ns  may  be  authorized  by  law.  No  county  or 
city  shall  be  allowed  to  become  indebted  for  any  purpose  or  in 
any  manner  to  an  amount  which,  including  existing  indebtedness; 
shall  exceed  ten  per  centum  of  the  assessed  valuation  of  the  real 
estate  of  such  county  or  city  subject  to  taxation,  as  it  api>eared 
by  the  assessment-rolls  of  anid  county  or  city  on  the  last  assess- 
m<'nt  for  state  or  county  taxes  prior  to  the  incurring  of  such 
IndebtediieKs;  and  all  indebtedness  in  excess  of  such  limitations, 
except  such  as  now  may  exist,  shall  be  absolutely  void,  except 
as  herein  otherwise  provided.  No  county  or  city  whose  present 
indebtedness  exceeds  ten  per  centum  of  the  assessed  valuation 
of  its  real  estate  subject  to  taxation,  shall  be  allowed  to  become 
indebted  in  any  further  amount  until  such  indebtedness  shall  be 
reiluced  within  such  limit.  This  section  shall  not  be  construed 
to  prevent  the  issuing  of  certificates  of  indebtedness  or  revenue 
tmnds  issued  in  anticipation  of  the  collection  of  taxes  for  amounts 
actually  contained,  or  to  be  contained  in  the  taxes  for  the  year 
when  such  certificates  or  revenue  bonds  are  issued  and  payable 
out  of  such  taxes;  nor  to  prt^vent  the  city  of  New  York  from 
issuing  bonds  to  be  redeemed  out  of  the  tax  levy  for  the  yeau 
next  succee<ling  the  year  of  their  issue,  provided  that  the  amount 
of  such  bonds  which  may  be  ismied  in  any  one  year  in  excess  of 
the  limitations  herein  contained  shall  not  exceed  one- tenth  of 
one  per  centum  of  the  assefesed  valuation  of  the  real  estate  of 
said  city  subject  to  taxation.  Nor  shall  this  section  be  construed 
to  prevent  the  issue  of  bonds  to  provide  for  the  auppiy  of  water; 
but  the  term  of  the  lx)nd8  issued  to  provide  the  supply  of  water, 
in  excess  of  the  limitation  of  indebtedness  fixed  herein,  shall  not 
exceed  twenty  years,  and  a  sinking  fund  shall  be  created  on  the 
issuing  of  the  said  bonds  for  their  redemption,  by  raisiing  annu- 
ally a  sum  which  will  produce  an  amount  equal  to  the  sum  of 
the  principal  and  interest  of  said  bonds  at  their  maturity.  All 
certificates  of  indebtedness  or  revenue  bonds  issued  in  anticipa* 
tion  of  the  collection  of  taxes,  w^hich  are  not  retired  within  five 
years  after  their  date  of  issue,  and  bonds  issued  to  provide  for 
the  supply  of  water,  and  any  debt  hereafter  incurred  by  any 
portion  or  part  of  a  city,  if  there  shall  be  any  such  debt,  shall 
lie  included  in  ascertaining  the  ix)wer  of  the  city  to  become 
otherwise  indebted;  except  that  debts  incurred  by  the  city  of 
New  York  after  the  first  day  of  January,  nineteen  hundred  and 
four,  and  debts  incurred  by  any  city  of  the  second  class  after 
the  first  day  of  January,  nineteen  hundred  and  eight,  and  debts 
incurred  by  any  city  of  the  third  class  after  the  first  day  of 
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Januar>\  nineteen  hundred  and  ten,  to  provide  for  the  supply  of 
water  shall  not  be  so  included :  and  except  further  that  any 
debt  hereafter  incurred  by  the  city  of  New  York,  for  a  public 
improTement  owned  or  to  be  owned  by  the  city,  which  yields 
to  the  city  current  net  revenue,  after  making  any  necessary 
allowance  for  repairs  and  maintenance  for  which  the  city  is 
liable,  in  excess  of  the  interest  on  said  debt  and  of  the  annual 
installments  necessary  for  its  amortization  may  be  excluded  in 
ascertaining  the  jwwer  of  said  city  to  become  otherwise  indebted, 
provided  that  a  sinking  fund  for  its  amortization  shall  have  been 
established  and  maintained  and  that  the  indebtedness  shall  not 
be  so  excluded  during  any  period  of  time  when  the  revenue 
aforesaid  shall  not  be  sufficient  to  cKiual  the  said  interest  and 
amortization  installments,  and  except  further  that  any  indebt- 
edness heretofore  incurred  bj  the  city  of  New  York,  for  any 
rapid  transit  or  dork  investment,  may  be  so  excluded  propor- 
tionately to  the  extent  to  which  the  current  net  revenue  received 
by  said  city  therefwm  shall  meet  the  interest  and  amortization 
installments  thereof,  provided  that  any  increase  incthe  debt  in- 
curring power  of  the  city  of  New  York  which  shal'  restilt  from 
the  exclusion  of  debts  heretofore  incurre<l,  shall  be  available 
only  for  the  acquisition  or  construction  of  properties  to  be  used 
for  rapid  transit  or  dock  purposes.  The  legislature  shall  pre- 
scribe the  method  by  which  and  the  terms  and  conditions  under 
which  the  amount  of  any  debt  to  be  so  excluded  shall  be  deter- 
mined, and  no  such  debt  shall  be  exclude*!  except  in  accordance 
with  the  determination  so  prescribed.  The  legislature  may  in 
its  discretion  confer  appropriate  jurisdiction  on  the  appellate 
division  of  the  {supreme  court  in  the  first  judicial  department 
ifor  the  purpose  of  determining  the  amount  of  any  debt  to  be  so 
excluded.  No  indebtedness  of  a  city  valid  at  the  time  of  its 
inception,  shall  thereafter  become  invalid  by  reason  of  the 
operation  of  any  of  the  provisions  of  this  section.  Whenever 
the  boundaries  of  any  city  are  the  same  as  those  of  a  county, 
or  when  any  city  shall  include  within  its  boundaries  more  than 
one  county,  the  power  of  any  county  wholly  included  within  such 
city  to  become  indebted  shall  cease,  but  the  debt  of  the  county, 
heretofore  existing,  shall  not,  for  the  purposes  of  this  section,  be 
reckoned  as  a  part  of  the  city  debt.  The  amount  hereafter  to  be 
raised  by  tax  for  county  or  city  purposes,  in  any  county  contain- 
ing a  city  of  over  one  hundred  thousand  inhabitants,  or  any 
such  city  of  this  State,  in  addition  to  providing  for  the  principal 
and  interest  of  existing  debt  shall  not  in  the  aggregate  exceed 
in  any  one  year  two  per  centum  of  the  assessed  valuation  of  the 
real  and  personal  estate  of  such  county  or  city,  to  be  ascertaintMl 
as  prescribed  in  this  section  in  respect  to  county  or  city  debt. 

Const.    1846,   art.  VIII,   |  11,  added  in  1874,  and  amended  In  1884,   1888, 
190 r>.   1907  and  1909. 

I   11.  State   board  of  charities;  state  cominlssloii  in  lu- 
nacy; state  coDimisslon  of  prisons. 

The  legislature  shall  provide  for  a  state  board  of  charities, 
which    shall    visit    and    inspect    all    institutions,    whether    state, 
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oounty,  mtinicipal,  incorporated  or  not  incorporated,  which  are 
of  a  charitable,  eleemosynary,  correctional  or  reformatory  char- 
acter, excepting  only  such  institutions  as  are  hereby  made  sub- 
ject to  the  visitation  and  inspection  of  either  of  the  commissions 
hereinafter  mentioned,  but  including  all  reformatories  except 
those  in  which  adult  males  conricted  of  felony  shall  be  confined; 
a  state  commission  in  lunacy,  which  shall  visit  and  inspect  all 
institutions,  either  public  or  private,  used  for  the  care  and  treat- 
ment of  the  insane  (not  including  institutions  for  epileptics  or 
idiots);  a  state  commission  of  prisons  which  shall  visit  and  inspect 
all  institntions  used  for  the  detention  of  sane  adults  charged  with 
or  convicted  of  crime,  or  detained  as  witnesses  or  debtors. 

New. 

f   12.  BoardM  appointed  by  frovernor. 

The  members  of  the  said  board  and  of  the  said  commissions 
slfall  be  appointed  by  the  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate;  and  any  member  may  be  removed  from 
office  by  the  Governor  for  cause,  an  opportunity  having  been 
given  him  to  be  heard  in  his  defense. 

New. 

I   13.  ESxlatfnff  laiva  to  remain  In  force* 

Existing  laws  relating  to  institutions  referred  to  in  the  fore- 
going sections  and  to  their  supervision  and  inspection,  in  so  far 
as  such  laws  are  not  inconsistent  with  the  provisions  of  the  Con- 
stitution, shall  remain  in  force  until  amended  or  repealed  by  the 
Legislature.  The  visitation  and  inspection  herein  provided  for 
snail  not  be  exclnsive  of  other  visitation  and  inspection  now 
authorized  by  law. 

New. 

{  14.  Maintenance  and  support  of  inntatea  of  cltaritable 
Inatltntlona. 

Nothing  in  this  Constitution  contained  shall  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper;  or  prevent  any  county,  city,  town  or  village 
from  providing  for  the  care,  support,  maintenance  and  seculn*' 
education,  of  inmates  of  orphan  asylums,   homes  for  dei)endeut 

children  or  correctional  institutions,  whether  under  public  or 
private  control.  Payments  by  counties,  cities,  towns  and  villages 
to  charitable,  eleemosynary,  correctional  and  reformatory  institu- 
tions, wholly  or  partly  under  private  control,  for  care,  support 
and  maintenance,  may  be  authorized,  but  shall  not  be  required 
by  the  Legislature.     No  such  payments  shall  be  made  for  any 
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Coart  of  Appeals,  Justice  of  the  Supreme  Conrt,  or,  except  in 
the  county  of  Hamilton,  to  the  office  of  County  Judge  or  Surro- 
gate, who  Is  not  an  attorney  and  counselor  of  this  State. 

Const.    1846,  art.  VI,  f  21,  amended  In  1860.  * 


I  21.  Pnblieatlo- 

The  Legisla*- 
statutes,  and 
courts;  but  ' 
lication  by  o 

Const.    1844' 

f  22.  Te^ 
local  Judi 

Justices 
for  in  sect 
takes  effer 
respective 

Const.    1844 

I  28.  CoVk 

Courts    of 
offenses  of  the 
law. 

OMist.    1846.  art.  Yl,  f  26,  amended  In  1860. 
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f  atatateii. 

...  provide  for  the  speedy  publication  of  all 
gulate  the  reporting  of  the  decisions  of  the 
ind  judicial  decisions  shall  be  free  for  pub- 
n. 

1  23,  amended  in  1869. 

Bee  of  present  Justices  of  the  peace  and 
ers. 

.'ace  and  other  local  judicial  officers  provided 
iteen  and  eighteen,  in  office  when  this  article 
old  their  offices  until  the  expiration  of  their 

f  25.  amended  In  1869. 

.pedal  sessions. 

il    Sessions    shall    have    such    jurisdiction    of 
le  of  misdemeanors  as  may  be  prescribed  by 
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ARTICIifiS  SEVKNTH. 

S^-     i'  State  credit  not  to  be  glren. 

2.  8t«te  debts,  power  to  contract. 

3.  State  debts  to  repel  InvasloDS. 

K    MflV*"2?  ^J  Ifgialatire  power  to  create  debts. 
5.  ^nking  fund,  how  kept  and  invested. 
«.  Glalms  barred  by  statute  of  llmiutlons. 
7.  Forest  preserre. 

*■  ^'^"find!?  ***  ^  '^''''  "^"^  "PP^^^^We  to  certain  canals;  disposition 
^'  *'*?om^nsitto*ir.  *°*P^*^^'  contracts  tor  work  and  materials;  no  extra 

10.  Canal  ImproTement  and  cost  thereof. 

11.  Payment  of  debts  of  the  SUto. 

12.  ImproTement  of  highways. 

i   1.  state  credit  not  to  be  driven. 

i«^^  ♦^^^'^  ^^  ^^^  ?**^^  »h??^;ot  in  any  manner  be  given  or 
loaned  to  or  m  aid  of  any  individual,  association  or  corpi)ration. 
Const.    1846,  art.  VII,  f  9. 

{  2|  State  debts,  po^ver  to  contract. 

The  State  may,  to  m6et  casual  deficits  or  failurea  in  revenues 
or  for  expenses  not  provided  for,  contract  debts;  but  such  debts' 
direct  or  contingent,  singly  or  in  the  aggregate,  shall  not  at  any 
time  exceed  one  milhon  of  dollars;  and  the  monevs  arising  from 
the  loans  creating  such  debts  shall  be  applied  to  the  purpose  for 
which  they  were  obtained,  or  to  repay  the  debt  so  contracted, 
and  to  no  other  purpose  whatever. 

Const.    1846.  art.  VII,  f  10. 

f  8.  State  debts  to  repel  Invasions. 

In  addition  to  the  above  limited  power  to  contract  debts,  the 
State  may  contract  debts  to  repel  invasion,  suppress  insurrection, 
or  defend  the  State  in  war;  but  the  money  ari.sing  from  the  con- 
tracting of  such  debts  shall  be  applied  to  the  purpose  for  which 
It  was  raised,  or  to  repay  such  debts,  and  to  no  other  purpose 
whatever. 

Const.    1846.  art  VII,  (  11. 

I  4.  Umltatfon  of  leslslaUve  power  to  create  debts. 

Except  the  debts  specified  In  sections  two  and  three  of  this 
•JtieJ?.  no  debts  shall  be  hereafter  contracted  by  or  in  behalf 
of  this  State,  unless   such   debt   shall  be  authorized   by  a  law 
for  some  single  work  or  object,  to  be  distincly  specified  therein- 
and  such  law  shall  impose  and  provide  for  the  collection  of  a 

^""l^*^^*^??"**  ^'^1\^?.  P^y*  *°^  sufficient  to  pay,  the  interest  on 

such  debt  as  it  falls   due,  and  also   to  pay  and  discharge  the 

principal  of  such  debt  within  fifty  years  from  the  time  of  the 

contracting  thereof.     No  such  law  shall  take  effect  until  it  shall 

at  a  general  election  have  been  submitted  to  the  people,  and  have 

received  a  majority  of  all   the  votes  cast  for  and  against  it  at 

.«uch  election.     On  the  final  passage  of  such  bill  in  either  housA 

at  the  Legislature,  the  question  shall  be  taken  bv  aves  and  noes 

2j    ujn  ^  entered  on  the  journals  thereof,  and  shall  be:  "  Shall' 

this  bill  pass,  and  ought  the  same  to  receive  the  sanction  of  the 

people?" 
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ARTICLB   TBlfTH. 

Se^     1.  Sheriff!,    clerka  of   coontles,    district   attomeyi   and   reglsterB;    got^ 
ernor  may  remoTe. 

2.  Appointment    or    election    of  ofBcera  not  proTided  for  bf  tlila  ioo- 

BtitUtiOD. 

8.  Dttrailcn  of  term. 

4.  Time  of  election. 

6.  Vacancies  in  offlce,  how  filled. 

6.  Political  jear. 

7.  RemoTsl  from  ofllce  for  misconduct,  ate. 

8.  Office  deemed  Tacant. 

0.  Compensation  of  officers. 

{  1.  Sheriffs,  clerks  of  conntiesy  district  atvoraeTs  and 
registers;  governor  may  remo-re. 

Sheriffs,  clerks  of  counties,  district  attorneys  and  registers  in 
counties  having  registers,  shall  be  chosen  by  the  electors  of  the 
respective  counties,  once  in  every  three  years  and  as  often  as 
vacancies  shall  happen,  except  in  the  counties  of  New  York  and 
Kings,  and  in  counties  whose  boundaries  are  the  same  as  those 
of  a  city,  where  such  officers  shall  be  chosen  by  the  electors  once 
in  every  two  or  four  years  as  the  Legislature  shall  direct. 
Sheriffs  shall  hold  no  other  office  and  be  ineligible  for  the  next 
term   after  the  termination   of  their  offices.     They   may   be  re- 

3uired  by  law  to  renew  their  security  from  time  to  time;  and  in 
efault  of  giving  such  new  security,  their  offices  shall  be  deemed 
vacant.  But  the  county  shall  never  be  made  responsible  for  the 
acts  of  the  sheriff.  The  Governor  may  remove  any  officer,  in 
this  section  mentioned,  within  the  term  for  which  he  shall  have 
been  elected;  giving  to  such  officer  a  copy  of  the  charges  against 
him,  and  an  opportunity  of  being  heard  in  his  defense. 

Const.    1846,  art.  X,  i  1. 

I  2.  Appointment  or  election  of  oAcers,  not  provided 
for  by  this  constitntlon. 

All  county  officers,  whose  election  or  appointment  is  not  pro- 
vided for  by  this  Constitution,  shall  be  elected  by  the  electors  of 
the  respective  counties  or  appointed  by  the  boards  of  supervisors, 
or  other  county  authorities,  as  the  Legislature  shall  direct.  All 
city,  town  and  village  officers,  whose  election  or  appointment  is 
not  provided  foY-  by  this  Constitution,  shall  be  elected  by  the 
electors  of  such  cities,  towns  and  villages,  or  of  some  division 
thereof,  or  appointed  by  such  authorities  thereof,  as  the  Ijegis- 
lature  shall  designate  for  that  purpose.  All  other  officers,  whose 
election  or  appointment  is  not  provided  for  by  this  Constitution, 
and  all  officers,  whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed,  as  the  Legislature 
may  direct. 

Const.    1846,  art.  X,  |  2. 

I  8.  Duration  of  term. 

When  the  duration  of  any  office  is  not  provided  by  this  Con- 
stitution it  may  be  declared  by  law,  and  if  not  so  declared,  such 
office  shall  be  held  during  the  pleasure  of  the  authority  making 
the  appointment. 

Oosat.    1846.  art.  X,  |  8. 
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§  4.  Time  of  election. 

The  time  of  electing  all  officers  named  in  this  article  shall  be 
prescribed  bj  law. 

Const.    1846,  art.  X,  f  4. 

i  5.  Vmc«.ncles  In  ollleea»  lio'vr  lllled« 

The  Legislature  shall  proTide  for  filling  TEcancies  in  office,  and 
in  case  of  elective  officers,  no  person  appointed  to  fill  a  yacancy 
shall  hold  his  office  by  virtue  of  such  appointment  longer  than 
tiie  commencement  of  the  political  year  next  succeeding  the  first 
auuual  election  after  the  happening  of  the  vacancy. 

Const.    1846,  art.  Z,  |  6. 

i  G.  Political  year. 

The  political  year  and  legislative  term  shall  begin  on  the  first 
day  of  January;  and  the  l^egislature  shall,  every  year,  assemble 
on  the  first  Wednesday  iu  January. 

Const.    1846,  art.  X,  S  6. 

f  7.  Removal  from  office  for  miiicondnct.  etc. 

Provision  shall  be  made  by  law  for  the  removal  for  misconduct 
or  malversation  in  office  of  all  officers,  except  judicial,  whose 
powers  and  duties  are  not  local  or  legislative  and  who  shall  be 
elected  at  general  elections,  and  also  for  supplying  vacancies 
created  by  such  removal. 

Const.    1846,  art.  X,  f  7. 

I  8.  OlBce  deemed  -vnoant. 

The  Legislature  may  declare  the  cases  in  which  any  office  shall 
lie  deemed  vacant  when  no  provision  is  made  for  that  purpose  in 
this  Constitution. 

Const.    1846,  art.  Z,  |  8. 

I  9.  Compensation  of  officers. 

No  officer  whose  salary  is  fixed  by  the  Constitution  shall  re^ 
eeive  any  additional  compensation.  Each  of  the  other  state  offl- 
cers  named  in  the  Constitution  shall,  during  his  continuance  in 
office,  receive  a  compensation,  to  be  fixed  by  law,  which  shall  not 
be  increased  or  diminished  diiring  the  term  for  r/bich  he  shall 
have  been  elected  or  appointed;  nor  shall  he  receive  to  his  use 
any  fees  or  perquisites  of  office  as  other  compensation. 

Const.    1840,  art.  Z,  I  8. 
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ARTIGIjB  BliBVlBlfTH. 

8«c.     1.  State  militia. 

2.  Bnllatment. 

3.  Organisation  of  militia. 

4.  Appointment  of  mUitax7  offlcera  hy  tba  governor. 

6.  Manner  of  election  of  military  officers  prescribed  by  tbe  legislature. 
0.  Commissioned  officers,  tbelr  remoTal. 

I  1.  Stmte  mlUtte.     - 

All  able-bodied  male  citizens  between  the  ages  of  eighteen  and 
forty-five  yean,  who  are  residents  of  the  State,  shall  constitute 
the  militia,  subject  however,  to  such  exemptions  as  are  now,  or 
may  be  hereafter  created  by  the  laws  of  the  United  States,  or 
by  the  Legislature  of  this  State. 

Const.    1846.  art.  XI,  f  1. 

f  2.  Bmliatmeiit. 

The  I^egislature  may  provide  for  the  enlistment  into  the  active 
force  of  such  other  persons  as  may  make  application  to  be  so 
enlisted. 

New. 

{  3.  OrssniMition  of  BallltUu 

The  militia  shall  be  organized  and  divided  into  such  land  and 
naval,  and  active  and  reserve  forces  as  the  Legislature  may  deem 
proper/ provided  however  that  there  shall  be  maintained  at  alt 
times  a  force  of  not  less  than  ten  thousand  enlisted  men,  fully 
uniformed,  armed,  equipped,  disciplined  and  ready  for  active 
service.  And  it  shall  be  the  duty  of  the  Legislature  at  each 
session  to  make  sufficient  appropriation  for  the  matntenance 
thereof. 

New. 

{  4.  Appolmtmeiit  of  mllltaFr  officers  by  the  arov^rnor. 

The  Governor  shall  appoint  the  chiefs  of  the  several  staff  de- 
partments, his  aides-de-camp  and  military  secretary,  all  of  whom 
shall  hold  office  during  his  plea.su re,  their  commissions  to  expire 
with  the  term  for  which  the  Governor  shall  have  been  elected; 
he  shall  also  nominate,  and  with  the  consent  of  the  Senate  ap- 
point, all  major-generals. 

Const.    1646,  art.  XI,  |  8. 

I  B.  MAimer  of  election  of  military  oAeera  prcacrlbed 
br  Ic^alatore. 

All  other  commissioned  and  non-commissioned  officers  shall  be 
chosen  or  appointed  in  such  manner  as  the  Legislature  may  deem 
most  conddtive  to  tho  improvement  of  the  militia,  provided,  how- 
ever, that  no  law  shall  be  passed  changing  the  existing  mode  of 
election  and  appointment  unless  two-thirds  of  the  members 
present  in  each  house  shall  concur  therein. 

OoMt.    IMA,  art.  XI,  H  4.  6. 
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i  6.  ComBAlasioned  ofleerai  tli«tr  remoTaJ. 

The  commissioned  oflBcera  shall  be  commissioned  by  the  Got- 
ornor  as  commander-in-chief.  No  commissioned  officer  shall  be 
removed  from  office  during  the  term  for  which  he  shall  haye  been 
appointed  or  elected,  unless  by  the  Senate  on  the  recommendation 
of  the  GoTemor,  stating  the  grounds  on  which  such  remoTal  is 
recommended;  or  by  the  sentence  of  a  court-martial,  or  upon  the 
findings  of  an  examining  board  organized  pursuant  to  law,  or  for 
absence  without  leave  for  a  period  of  six  months  or  more. 

OoBSt.    1946,  art.  XI,  f  5. 
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article:  TVnELPTH. 

See.    1.  OnranlBatlon    of   cities    and    Tillages :    regulation    of    wages,    etc.,    of 
employees  of  state,  county,  city,    town,  etc. 

2.  Classification  of  cities;   general   and  special   flty  laws;   special  city 

laws;  how  passed  by  legislature  and  acceptance  by  cities. 

3.  Election   of   city   officers,    when    to    be   held;    extension   and   abrtds- 

mcnt  of  terms. 

I  1.  OrigantBatlon  of  cities  and  vlllaffeai  revnlatfon  of 
'WAOres,  etc.,  off  employefMi  of  ata^te,  county,  cttTrtonrny  «tc. 

It  sball  be  the  duty  of  the  Lefirislature  to  provide  for  the  organ- 
ization of  cities  and  incorporated  village-s,  and  to  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contracting 
debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  in  a88e.<«8- 
ments  and  in  contracting  debt  by  such  municipal  corporations: 
and  the  Legislature  may  regulate  and  fix  the  wages  or  salaries, 
the  hours  of  work  or  labor,  and  make  provision  for  the  protection, 
welfare  and  safety  of  persons  employed  by  the  state  or  by  any 
county,  city,  town,  village  or  other  civil  division  of  the  state,  or 
by  any  contractor  or  subcontractor  performing  work,  labor  o*- 
services  for  the  state,  or  for  any  county,  city,  town,  village  or 
other  civil  division  thereof. 
OoDst    1846,  art.  VIII.  f  9,  amended  in  190ft. 

I  8.  Claiislflcatioa  of  cttleii}  igeaeral  aani  apeelal  cltr 
la  ^ra  I  apecial  city  laifvsj  ho^ir  pamied  by  le^lalatare  am  A 
acceptance  by  cities. 

All  cities  are  classifien  according  to  the  latest  state  enumera- 
tion, as  from  time  to  time  made,  as  follows:  The  first  class  in- 
cludes all  cities  having  a  population  of  one  hundred  and  seventy- 
fivo  thousand,  or  more;  the  second  class,  all  cities  having  a  popu- 
lation of  fifty  thou.sand  and  less  than  offie  hundred  and  seventy- 
five  thousand;  the  third  class,  all  other  cities.  Laws  relating  to 
the  property,  affairs  or  government  of  cities,  and  the  several  de- 
partments thereof,  are  divided  into  general  and  special  city  laws; 
general  city  laws  are  those  which  relate  to  all  the  cities  of  one 
or  more  classes;  special  city  laws  are  those  which  relate  to  a  single 
city,  or  to  less  than  all  the  cities  of  a  class.  Special  city  la^vs 
shall  not  be  passed  except  in  conformity  with  the  provisions  of 
this  section.  After  any  bill  for  a  special  city  law,  relating  to  a 
city;  has  been  passed  by  both  branches  of  the  Legislature,  the 
house  in  which  it  originated  shall  immediately  transmit  a  certified 
copy  thereof  to  the  mayor  of  such  city,  and  within  fifteen  days 
thereafter  the  mayor  shall  return  such  bill  to  the  bouse  from 
which  it  was  sent,  or  if  the  session  of  the  Legislature  at  which 
such  bill  was  passed  has  terminated,  to  the  Governor,  with  the 
mayor's  certificate  thereon,  stating  whether  the  city  has  or  has 
not  accepted  the  same. 

In  every  city  of  the  first  class,  the  mayor,  and  in  every  other 
city,  the  mayor  and  the  legislative  body  thereof  concurrently, 
shall  act  for  such  city  as  to  t»uch  bill;  but  the  Legislature  may 
provide  for  the  concurrence  of  the  legislative  body  in  cities  of  the 
first  class.  The  Legislature  kIkiII  provide  for  a  public  notice  and 
opportunity  for  a  public  hearing  concerning  any  such  bill  in  every 
city  to  which  it  relates,  before  action  thereon.  Such  a  bill,  if  it 
relates  to  more  than  one  city,  shall  be  transmitted  to  the  mayor 
of  each  city  to  which  it  relates,  and  shall  not  be  deemed  a«-cepted 
unless  accepted  as  herein  providi  d,  l»y  every  such  city.     Wuen- 
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ever  any  such  bfll  is  accepted  as  herein  provided,  it  shall  be  sub- 
ject as  are  other  bills,  to  the  action  of  the  Governor.     Whenever, 
diirinrr^he  session  at  which  it  was  passed,  any  such  bill   is  re- 
turned wifhont  the  acceptanceil>f  the  city  or  cities  to  which   it 
relates,  or  within  such  fifteen  days  is  not  returned,  it  may  never- 
theless aim  in  be  passed  by  both  branches  of  the  Legislature,  and 
it  shall  then  be  subject  as  are  other  bills,  to  the  action  of  the 
Governor.     In  every  special  city  law  whick  has  been  accepted, 
by  the  city  or  cities  to  which  it  relates,  the  title  shall  be  followed 
by  the  words  **  accepted  by  the  city,"  or  **  cities/'  as  the  caaib 
may  lie;  in  every  such  law  which  is  passed  without  such  accept- 
ance, by  the  words  **  passed  without  the  acceptance  of  the  city," 
or  **  cities,"  as  the  case  may  be. 

New.    Amended  la   1907. 

I  8.  BSleetion  of  city  ofllcera,  vrben  to  be  heldi  extension 
nnd  abridgment  of  term*. 

All  elections  of  city  ofiEicers,  including  supervisors  and  judicial 
officers  of  inferior  local  courts,  elected  in  any  city  or  part  of  a 
city,  and  of  county  officers  elected  in  the  counties  of  New  York 
and  Kin^s,  and  in  all  counties  whose  boundaries  are  the  same  as 
those  of  a  city,  except  to  fill  vacancies,  shall  be  held  on  the 
Tuesday  succeeding  the  first  Monday  in  November  in  an  odd-num- 
bered year,  and  the  term  of  every  such  officer  shall  expire  at  the 
end  of  an  odd-numbered  year.  The  terms  of  office  of  all  such 
officers  elected  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-five,  whose  successors  have  not  then  been 
elected,  which  under  existing  laws  would  expire  with  an  evcn- 
numt^red  year,  or  in  an  odd-numbered  year  and  before  the  end 
thereof,  are  extended  to  and  including  the  last  day  of  December 
next  following  the  time  when  such  terms  would  otherwise  expire; 
the  terms  of  office  of  all  such  officers,  which  under  existing  laws 
would  expire  in  an  even-numbered  year,  and  before  the  end 
thereof,  are  abridged  so  as  to  expire  at  the  end  of  the  preceding 
year.  This  section  shall  not  apply  to  any  city  of  the  third  class, 
or  to  elections  of  any  judicial  officer,  except  judges  and  justices 
of  inferior  local  courts. 
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ARTICLE  THIRTiCBlfTH. 

Sec.    1.  Oath  of  olllce.  ^ 

2.  Official  bribery  and  corraptlont 

3.  Offer  or  promise  to  bribe. 

4.  Person  bribed  or  offering  a  bribe  may  be  a  wltneai. 

6.  Free  passes,  frsnlciug  prlrlleges,  etc.,  not  to  be  recelred  by  a  pnbUe 

officer;   penalty. 
6.  Removal  of  district  attorney  for  failure  to  proaecute;   expenaaa  af 

prosecutions  for  bribery. 

S  1.  Oatii  of  oflice. 

Members  of  the  Legislature,  and  all  officers  executive  and  Ju- 
dicial, except  such  inferior  officers  as  shall  be  by  law  exempted 
shall,  before  they  enter  on  the  duties  of  their  respective  offices, 
take  and  subscribe  the  following  oath  or  affirmation:  "I  do 
solemnly  swear  (or  affirm)  that  I  will  support  the  Constitution 
of  the  United  States,  and  the  Constitution  of  the  State  of  New 
York,  and  that  I  will  faithfully  discharge  the  duties  of  the  office 

of  ,  according  to  the  best  of  my  ability;  "  and  all  such 

officers  who  shall  have  been  chosen  at  any  election  shall,  before 
they  enter  on  the  duties  of  their  respective  offices,  take  and  sub- 
scribe the  oath  or  affirmation  above  prescribed,  together  with  the 
following  addition  thereto,  as  part  thereof: 

"And  I  do  further  solemnly  swear  (or  affirm)  that  I  have  not 
directly  or  indirectly  paid,  offered  or  promised  to  pay,  contributed, 
or  offered  or  promised  to  contribute  any  money,  or  other  valuable 
thing  as  a  consideration  or  reward  for  the  giving 'or  withholding 
a  vote  at  the  election  at  which  I  was  elected  to  said  office,  and 
have  not  made  any  promise  to  influence  the  giving  or  withholding 
any  such  vote,"  and  no  other  oath,  declaration  or  test  shall  be 
n>Quired  as  a  qualification  for  any  office  of  public  trust. 

Const.    1846,  art.  XII,  f  1,  amended  In  1874. 

f  2.  Ofllctal  bribery  and  corrvption. 

Any  person  holding  office  under  the  laws  of  this  State  who, 
except  in  payment  of  his  legal  salary,  fees  or  perquisites,  ahall 
receive  or  consent  to  receive,  directly  or  indirectly,  anything  of 
value  or  of  personal  advantaf?e,  or  the  promise  thereof,  for  per- 
forming or  omitting  to  perform  any  official  act,  or  with  the  ex- 
press or  implied  understanding  that  his  official  action  or  omission 
to  act  is  to  be  in  any  degree  influenced  thereby,  shall  be  deemed 
guilty  of  a  felony.  This  section  shall  not  affect  the  Talidity  of 
uny  existing  statute  in  relation  to  the  offense  of  bribery. 

Const.    1846,  art.  XV,  f  1,  added  in  1874« 

I  8.  Offer  or  promlae  to  bribe. 

Any  person  who  shall  offer  or  promise  a  bribe  to  an  officer,  if 
it  shall  be  received,  shall  be  deemed  guilty  of  a  felony  and  liable 
to  punishment,  except  as  herein  provided.  No  person  offering  a  ^ 
bribe  shall,  upon  any  prosecution  of  the  officer  for  receiving  such  ^ 
bribe,  be  privileged  from  testifying  in  relation  thereto,  and  he 
shall  not  be  liable  to  civil  or  criminal  prosecution  tberefor.  if  he 
shall  testify  to  the  giving  or  offering  of  such  bribe.  Any  peraoK. 
who  shall  offer  or  promise  a  bribe,  if  it  be  rejected  by  th« 

SO 
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to  whom  it  was  tendered,  shall  be  deemed  guilty  of  an  attempt 
to  bribe,  which  is  hereby  declared  to  be  a  felony. 

Oonst.    1846,  art.  XV,  f  2,  added  in  1874. 

I  4m  Person  bribed  or  oCerlnir  a  bribe  may  be  m,  ^rvltneas. 

Any  person  charged  with  receivinK  a  bribe,  or  with  offering  or 
promising  a  bribe,  shall  be  permitted  to  testify  in  his  own  behalf 
in  any  civil  or  criminal  prosecution  therefor. 

Const.    1846,  art.  XV.  |  3,  added  In  1874. 

i  S.  Free  iMnasea,  fruiklmir  prflvilevea,  ete.^  not  to  be  re- 
eelT-ed  by  pnblle  oflteer;  penalty. 

No  public  officer,  or  person  elected  or  appointed  to  a  public 
office,  under  the  laws  of  this  State,  shall  directly  or  indirectly 
ssk,  demand,  accept,  receive  or  consent  to  receive  for  his  own 
ose  or  benefit,  or  for  the  use  or  benefit  of  another,  any  free  pass, 
free  transportation,  franking  privilege  or  discrimination  in  pas- 
senger, telegraph  or  telephone  rates,  from  any  person  or  corpora- 
tion, or  make  use  of  the  same  himself  or  in  conjunction  with 
another.  A  person  who  violates  any  provision  of  this  section, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  forfeit  his 
office  at  the  suit  of  the  Attorney-General.  Any  corporation,  or 
officer  or  agent  thereof,  who  shall  offer  or  promise  to  a  public 
officer,  or  person  elected  or  appointed  to  a  public  office,  any  such 
free  pass,  free  transportation,  franking  privilege  or  discrimina- 
tion, shall  also  be  deemed  guilty  of  a  misdemeanor  and  liable  to 
punishment  except  as  herein  provided.  No  person,  or  officer  or 
agent  of  a  corporation,  giving  any  such  free  pass,  free  trans- 
portation, franking  privilege  or  discrimination  hereby  prohibited, 
shall  be  privileged  fr<km  testifying  in  relation  thereto,  and  he  shall 
not  be  liable  to  civil  or  criminal  prosecution  therefor  if  he  shall 
testify  to  the  giving  of  the  same. 

New. 


I  6.  RtflnOTml  of  district  attorney  for  fnllnre  to  prose* 
entei  expense*  of  proaeentlona  for  bribery. 

Any  district  attorney  who  shall  fail  faithfully  to  prosecute  a 
person  charged  with  the  violation  in  his  county  of  any  provision 
of  this  article  which  may  come  to  his  knowledge,  shall  be  re- 
moved from  office  by  the  Governor,  after  due  notice  and  an 
opportunity  of  being  heard  in  his  defense.  The  expenses  which 
shall  be  incurred  by  any  county,  in  investigating  and  prosecuting 
any  charge  of  bribery  or  attempting  to  bribe  any  person  holding 
office  under  the  laws  of  this  State  within  such  county,  or  of 
receiving  bribes  by  any  such  person  in  said  county,  shall  be  n 
charge  against  the  State,  and  their  payment  by  the  State  shall  be 
provided  fo7  by  law. 

Qmst.    1846.  art.  XT,  I  4,  aMed  In  1874. 
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ARTICIiB  FOVRTBBNTH. 

See.    1.  Ajnendment  to  constltntlon,   how  propose,   roted  apon  and  nitUtod. 
8.  Future    constitutional    conrentlons;    how    called;    election    of    dele^ 

gates;  compensation;  quoram;  sobmlsslon  of  amendments;  ofllcMs; 

rules;  Tacandes;  taking  effect. 
8.  Amendments  of  convention  and  loglslature  snbmltted  coincldeotlj. 

I  1.  Amendmemta  to  conatttvtton,  ho'vr  proposed,  voted 
opom  aJtd  ratllled. 

Any  amendment  or  amendments  to  this  Constitution  may  be 
protx)sed  in  the  Senate  and  Assembly;  and  if  the  same  shall  be 
agreed  to  by  a  majority  of  the  members  elected  to  each  of  the 
two  hoases,  such  proposed  amendment  or  amendments  shall  be 
entered  on  their  journals,  and  the  yeas  and  nays  taken  thereon, 
and  referred  to  the  Lefrialature  to  be  chosen  at  the  next  general 
election  of  senators,  and  shall  be  published  for  three  months 
previous  to  the  time  of  making  such  choice;  and  if  in  the  Legis- 
lature BO  next  chosen,  as  aforesaid,  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  majority  of  all  the  members 
elected  to  each  house,  then  it  shall  be  the  duty  of  the  legislature 
to  submit  such  proposed  amendment  or  amendments  to  the  people 
for  approval  in  such  manner  and  at  such  times  as  the  Legisla- 
ture shall  prescribe;  and  if  the  people  shall  approve  and  ratify 
such  amendment  or  amendments  by  a  majority  of  the  electors 
voting  thereon,  such  amendment  or  amendments  shall  become  a 
part  of  the  Constitution  from  and  after  the  first  day  of  January 
next  after  such  approval. 

Const.    1846.  art.  XIII,  |  1. 

I  2.  Fntnre  coimtitiitlonal  conTentloasi  boir  esilledt 
election  of  delenrateiii  compenH&tloiftf  qvorumi  •obnaliiaiom 
of  amendments}   olllcerii}  rnlesi   ▼acanelesi   taking   effect. 

At  the  general  election  to  be  held  in  the  year  one  thousand  nine 
hundred  and  sixteen,  and  every  twentieth  year  thereafter,  and 
also  at  such  times  as  the  I^egislature  may  by  law  provide,  the 
question,  "  Shall  there  be  a  convention  to  revise  the  Constitution 
and  amend  the  same?"  shall  be  decided  by  the  electors  of  the 
State;  and  in  case  a  majority  of  the  electors  voting  thereon  shall 
decide  in  favor  of  a  convention  for  such  purpose,  the  electors  of 
every  senate  district  of  the  State,  as  then  organised,  shall  elect 
three  delegates  at  the  next  ensuing  general  election  at  which 
members  of  the  Assembly  shall  be  chosen,  and  the  electors  of  the 
State  voting  at  the  same  election  shall  elect  6fteen  delegates-at- 
large.  The  delegates  so  elected  shall  convene  at  the  capitol  on 
the  first  Tuesday  of  April  next  ensuing  after  their  election,  and 
shall  continue  their  session  until  the  business  of  such  convention 
shall  have  been  completed.  Every  delegate  shall  receive  for  his 
services  the  same  compensation  and  the  same  mileage  as  shall 
then  be  annually  payable  to  the  members  of  the  Assembly.  A. 
majority  of  the  convention  <ihall  constitute  a  quorum  for  the 
transaction  of  business,  and  no  amendment  to  the  Constitution 
shall  be  submitted  for  approval  to  the  electors  as  hereinafter  pro- 
vided, unless  by  the  assent  of  a  majority  of  all  the  delegates 
elected  to  the  convention,  the  yeas  and  nays  being  entered  on  the 
journal  to  be  kept.  The  convention  shall  have  the  power  to  ap- 
point such  offlcerSy  employes  and  assistants  as  it  may  deem  neces- 
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Bary,  and  fix  their  compensation  and  to  provide  for  the  printing 
of  its  documents,  journal  and  proceedings.  The  convention  shall 
determine  the  rules  of  its  own  proceedings,  choose  its  own  offi- 
cers, and  be  the  judge  of  the  election,  returns  and  qualifications 
of  its  members.  In  case  of  a  vacancy,  by  death,  resignation  or 
other  cause,  of  any  district  delegate  elected  to  the  convention, 
such  vacancy  shall  be  filled  by  a  vote  of  the  remaining  delegates 
representing  the  district  in  which  such  vacancy  occurs.  If  such 
vacancy  occurs  in  the  office  of  a  delogate-at-large,  such  vacancy 
shall  be  filled  by  a  vote  of  the  remaining  delcgates-at-large.  Any 
proposed  constitution  or  constitutional  amendment  which  shall 
have  been  adopted  by  such  convention,  shall  be  submitted  to  a 
vote  of  the  electors  of  the  State  at  the  time  and  in  the  manner 
provided  by  such  convention,  at  an  election  which  shall  be  held 
not  less  than  six  weeks  after  the  adjournment  of  such  conven- 
tion. Upon  the  approval  of  such  constitution  or  constitutional 
amendments,  in  the  manner  provided  in  the  last  preceding  sec- 
tion, such  constitution  or  constitutional  amendment,  shall  go  into 
effect  oa  the  first  day  of  January  next  after  such  approval. 

Oooat.    1846,  art.  XIII,  {  2. 

i  3.  Asaendmeats  of  eonveiitlon  and  lefflslatnre  sub- 
a&itted  eolMcldently. 

Any  amendment  proposed  by  a  constitutional  convention  relat- 
ing to  the  same  subject  as  an  amendment  proposed  by  the  Legis- 
lature, coincidently  sibmitted  to  the  people  for  approval  at  the 
general  election  held  in  the  year  one  thousand  eight  hundred  and 
ninety-four,  or  at  any  subsequent  election,  shall,  if  approved,  be 
deemed  to  supersede  the  amendment  so  proposed  by  the  Legit- 
latoie. 
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ARTICLE    FIFTBBNTH. 

S«c.    1.  Time  of  taking  effect. 

i  1.  Time  of  taklnv  effect. 

This  GonstitutioQ  shall  be  in  force  from  and  including  the  first 
day  of  January,  one  thousand  eight  hundred  and  ninety-five,  ex- 
ce{»t  as  herein  otherwise  provided. 

Done  in  Convention  at  the  Capitol  in  the  city  of  Albany* 
the  twenty-ninth  day  of  September,  in  the  year  one  thou- 
sand eight  hundred  and  ninety-four,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  one  hundred  and 
nineteenth. 
In  witness  whereof,  we  have  hereunto  subscribed  oui 
names. 

JOSEPH  HODGES  CHOATB, 

PreMent  and  Delegate-at-Larg^, 

Chableb  Elliott  Fitch, 

Beoretary, 
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AcKAeAles.  Art.  Sac. 

mpplicfttion  of  literature  fund    IX      3 

legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity    VI  3 

not  affected    I  17 

private  or  local  bill  changing  venue  prohibited Ill  18 

Asricvltiaral  Ijand*. 

leases  of    , I  18 

AlIenAtion. 

restraints  upon,   abolished    I  14 

Allodlssl  TeAvre. 

all  lands  held  by   I  12 

AaaeBdmenta. 

to  constitution XIV  1 

of  convention  and  legislature  to  constitution  submitted  co- 

incidently    XIV  8 

Appeals. 

See,   also,    "Appcllatb   Division  ;  "    **  Court    of   Ap- 
peals." 

jurisdiction  of  court  of  appeals VI  9 

judge' not  to  sit  in  review  of  his  own  decisions VI  8 

Appellate  DlTislon. 

how    constitutec*    VI  2 

designation  of  Justices  of VI  2 

powers  of  justices    VI  2 

jurisdiction  of  general  term  transferred VI  2 

transfer  of  appeals  to  another  department VI  2 

justice  not  to  sit  in  review  of  hfs  own  decisions VI  3 

designation  of  special  and  trial  terms  VI  2 

assignment  of  justices  to  special  and  trial  terms VI  2 

appointment   and   removal  of   reporter VI  2 

may  appoint  and   remove  clerk VI  19 

Appropriation*. 

requisites  of  appropriation  bills    Ill  21 

general  provisions  not  to  be  inserted  in  appropriation  bills,  III  22 
two- thirds   vote    required    for   appropriations    for   local   or 

private  purposes Ill  20 

approval  or  veto  of  seoarate  items  by  governor IV  9 

state  moneys  to  be  p^id  pursuant  to  appropriation  only....  Til  21 

for  private  claims  against  state Til  19 

for  maintenance  of  canals VII  9 
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Army.  Art  Sec 

absent  electors  not  to  be  deprived  of  vote II       1 


right  of,  guaranteed I  9 

AssemMy. 

number  and  terms  of  assemblymen Ill  2 

apportionment  of  assemblymen    Ill  6 

creation  of  assembly  districts Ill  5 

ratio  for  apportionment  of  assemblymen Ill  5 

division  of  counties  and  cities  into  districts Ill  5 

power  of  impeachment   VI  13 

succession  of  speaker  to  governorship IV  7 

compensation  and   mileage  of  members Ill  6 

A  t  torney-at-IjA^iir. 

judges  not  to  act  as   VI  20 

Attorney-General. 

See,  also,  *'  Oppicbbs;  "  "  Statk  Officmis." 

election    and   term    of V  1 

compensation    V  1 

Audit. 

legislature  not  to  audit  private  claims Ill  19 

claims  barred  by  statute  of  limitations  not  to  be  allowed,  VII  6 


Ball. 

excessive,    prohibited • • I      6 

Bnn1». 

See,  also.  "  Savings  Banks." 

special    charters    prohibited    VIII  4 

legislature  not  to  authorize  suspension  of  specie  payments,  VIII  5 

registry  of  bills  and  notes  issued  as  money «...  VIII  6 

billholders  are  preferred  creditors    VIII  8 

liability    of   stockholders    VIII  7 

DIIU. 

Sec,       also,       "Appropriations;"       "  Lbgislaturb  ; " 
"  Statutes." 

approval  or  veto  by  governor IV       9 

passage  over  veto    • IV       9 

Blind. 

legislature  may  provide  for  education  and  support VIII  9, 14 

Board  of  Supervlaora. 

See   "  Supervisors.' 
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Bonds. 

See,  also  "  Debt." 

limitation  of  indehtetlncss  of  ci*ies  and  counties VIII     10 

direct  tax   for  payment   i.ta:c  bunds Vil       4 

Bookmaklmir. 

prohibited     1       9 
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Brtlberr.  Art.  Sec. 

oflicial  bribenr   and  corruption XIII  2 

offer  or  promise  to  bribe XIII  2 

person  offering  or  receiving,  disqualified  as  elector II  2 

person  bribed  or  offering  a  bribe  may  be  a  witness XIII  4 

private  or  local  bills  for  btfildtng,  prohibited Ill  18 

C, 
CanaU  Commlsalonem. 

powers  devolved  on  superintendent  of  public  works V  8 

CaasilB. 

not   to   be   sold VII  8 

no  tolls  to  be  imposed VII  9 

disposition  of  funds   VII  8 

improvement  of   .'. VII  iO 

appropriations   for  maintenance    VII  9 

contracts   for   work  or   material VI I  9 

extra  compensation  to  contractor  prohibited    VII  9 

cancellation  of  contracts VII  9 

appointment  of  employees   V  3 

powers  of  canal   commissioners   devolved   on   superintend- 
ent  of   public   works V  3 

commissioners  of  canal   fund V  5,  6 

canal  board  constituted V  5 

powers  and  duties    V  6 

not  to  allow  claims  barred  by  statute  of  limitation....  VII  6 

enumeration  of  inhabitants Ill  4 

Clt*rtt«1>le  lAstitatlonii, 

state  and  municipalities  may  provide  for  support  of  in> 

mates    VIII  U 

Climritie*. 

See  "  Stats  Board  op  Chajixtxks." 

Cliarters. 

Sec,  also.  "  Corporations." 

by  King  of  Great  Britain  before  1775  not  affected I  17 

by  state  not  affected   I  17 

of  savings  banks  to  be  uniform   VIII  4 

special,   tor  banking  purposes  prohibited    VIII  4 

Circuit  Coarta. 

abolished;  jurisdiction  vested  in  supreme  court VI  6 

ClUe«» 

See,  also,  **  Municipal  Corporations." 

legislature  to  provide  for  organization  of XII  1 

regulation  of  wages,  etc.,  of  employees  of XII  1 

classification  of    XII  2 

general  and  special  city  laws y^ii  2 

enactment  and  acceptance  of  special  city  laws Xil  2 

divission  into  assembly  districts    Ill  5 

blocks  not  to  be  divided  in  senate  disti icts lil  4 

election  or  appointment  of  ofticers X  2 

civil  service  appointments  and  promotions V  9 

preference   of   veterans    V  9 

extension  and  abridgement  of  terms  of  officers Xli  d 
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CI tle«  —  Continued.  Art.  Sec. 

when  election  of  officers  to  be  held XII  8 

members  of  legislature  disqualified  as  officers Ill  7 

when  local  legislative  body  to  act  as  board  of  supervisors. .      Ill  26 
extra  compcnsatioa  to  officers,  contractors,  etc.»  prohibited.      III  28 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions    VIII  14 

not  to  give  money  or  credit  to  aid  private  undertaking VIII  10 

not  to  own  corporate  stocks  or  bonds VIII  10 

to  incur  debt  for  city  purposes  only VIII  10 

limitation  of  indebtedness VIII  10 

maximum  rate  of  taxation « VIII  10 

Cltlsenii. 

See,  also,  "  Elections." 
not  to  be  disfranchised,  unless,  etc I       1 

City  Conrt  of  Brooklyn. 

abolished;  judges  transferred   to  supreme  court VI       5 

jurisdiction  vested   in  supreme  court..... VI  2,  5 

Civil  Service. 

See,  also,  "  Oppicess;  "  "  Stats  GrriCBBS." 

appointments  and  promotions    V       9 

preference  of  veterans V       9 

Claims. 

Sec,  also,  "Audit." 
not  to  be  audited  or  allowed  when  barred  by  statute  of 

limitations VII       6 

yeas  and  nays  on  bill  releasing  public  claim Ill     25 

Contmlsnloners  of  Canal  Fond. 

board  constituted    ..»•         V       5 

powers  and  duties    V       6 

Commlsalonera  of  Land   Olilee. 

board   constituted    V       5 

powers  and  duties  of  board V       6 

Common  Iia'vr. 

how  far  in  force *         I     16 

Comptroller. 

Sec,  also,  "  Officers;  '*  **  State  Officehs." 

election  and  term  of V       1 

compensation     , V       1 

Constitution. 

time  of  taking  effect XV  1 

how  amended   XIV  1 

future  constitutional  conventions   . . ._ XIV  2 

amendments   of   convention   and   legislature   submitted   co- 

incidently    XIV  3 

Contracts. 

contract   system    of   prison   labor  abolished Ill  29 

extra  compensation  to  contractors  prohibited    Ill  28 

for  work  or  materials  on   canal VII  9 

extra  compensation  on  canal  contracts  prohibited   VII  0 

cancellation  of  canal  contracts VIZ  9 
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CorpotmtloBS.  Art.  S«c 

definition  (H  term VIII  3 

charters  by  King  of  Great  Britain  before  1775  not  affected,          I  17 

charters  by  state  not  affected I  17 

to  be  formed  under  general  laws,  except,  etc VIII  1 

laws  for  formation  of,  subject  to  alteration  and  repeal VIII  1 

private  or  local  bill  chartering  bridge  companies  prohibited.      III  18 

special  banking  charters  prohibited    VIII  5 

charters  of  savings  banks  to  be  uniform   VIII  4 

dues   from,   to   be  secured VlII  2 

liability  of  stockholders  of  bank VIII  7 

may  sue  and  be  sued VIII  8 

s          municipalities  not  to  hold  corporate  stocks  or  bonds VIII  10 

CorreetloAsl  Instltntiona. 

municipalities  may  provide  for  support  of  inmates VIII  14 


accused  entitled  to  appear  with I  6 

Covmtte*. 

private  or  local  bills  locating  or  changing  county  seat  pro- 
hibited       Ill  18 

number  of  senators  for  each  county Ill  4 

not  to  be  divided  in  formation  of  senate  district,  except, 

etc Ill  4 

election  and  terms  of  officers X  1,  2 

time  of  election  of  officers X  4 

removal  of  officers    X  1 

board  of   supervisors  to  be  elected Ill  26 

when  legislative  body  of  city  to  act  as  board  of  supervisors.  III  2'^ 

local  legislative  powers  of  supervisors   and    auditors Ill  '21 

extra  compensation  to  officers,  contractors,  etc.,  prohibited,  III  28 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions      VIII  14 

not  to  give  money  or  credit  to  aid  private  undertaking VIII  10 

to  incur  debt  for  county  purposes  only VIII  10 

not  to  own  corporate  stock  or  bonds VIII  10 

limitation  of  indebtedness    VIII  10 

miximum  rate  of  taxation    VIII  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 

Coimty  cleric. 

election  and  term  of  office X  1 

time  of  election   X  4 

removal     X  1 

to  be  clerk  of  supreme  court VI  lo 

■ 

Covaty  Courts. 

See,  also,  "  County  Judoe.** 

continued VI  14 

jurisdiction    > VI  14 

term  of  office  of  judges VI  14 

Covntr  Jvdye. 

See,  also,  "  County  Courts." 

term  of  office   VI  14 

qualifications  VI  20 

powers  and  duties    VI  14 

salary VI  14 

when  to  He  surrogate VI  15 

age  limit VI  15 

vacancies  In  office .' . .  VI  15 

not  to  practice  as  attorney,  except,  etc VI  20 

dection  of  special  county  judge . .' VI  16 
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Donrt  for  Trial  of  Impeachments. 

See  "  Impeachments." 

Court  of  Appeals.  Art.  Sec. 

continued VI  7 

how  constituted;   terms   of  office VI  7 

qualifications  of  judges    VI  20 

compensation  of  judges  « VI  12 

age  limit  of  judges VI  12 

removal  of  judges VI  11 

judges  not  to  hold  any  other  office VI  10 

vacancies VI  8 

designation  of  supreme  court  justices  as  associate  judges. . .  VI  7 

jurisdiction    VI  9 

judge  not  to  sit  in  review  of  his  own  decisions VI  3 

clerk  of;  compensation   , V'l  10 

Court  of  Common  Pleas  of  New  York  County. 

abolished    VI  5 

judges  transferred  to   supreme  court VI  5 

jurisdiction  vested  in  supreme   court VI  2,5 

transfer  of  appellate  jurisdiction VI  6 

Courts. 

See,  also,  "Appellate  Division;  '*  "  Circuit  Courts;  " 
"  CouMTY  Courts;  "  "  Court  op  Appeals;  **  "  Court 
op  Common  Plp.as;  "  *'  Courts  of  Sessions;  " 
"  Courts  op  Special  Sessions;  "  *•  Superior 
Courts;  "  "  Supreme  Court;  "  Surrogate's  Court.** 

judges  not  to  hold  any  other  office VI  10 

court   for  trial   of   impeachments VI  13 

suspension  of  judge  pending  trial  of  impeachment VI  13 

age  limit  of  county  judge  and  surrogate VI  15 

judicial  officers  not  to  receive  fees VI  20 

election   of  local  judicial   officers VI  16 

power  to  establish  inferior  local  courts VI  18 

clerks  of  courts VI  10 

courts  of  oyer  and  terminer  abolislied VI  6 

circuit  courts  abolished V^I  6 

citjr  courts  abolished    VI  5 

jurisdiction  of  city  courts  vested  in  supreme  court VI  5 

judges  of  city  courts  become  justices  of  supreme  court. . .  VI  6 
legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity VI  3 

Courts  of  Oyer  and  Terminer. 

abolished;  jurisdiction  vested  in  supreme  court VI  6 

Courts   of  Sessions. 

abolished;  jurisdiction  transferred  to  county  court VI  14 

Courts  of  Special  Sessions. 

jurisdiction  of   VI  23 

Crimes. 

no  person  to  be  twice  put  in  jeopardy I  6 

accused  may  appear  in  person  and  with  counsel I  6 

capital  or  infamous  crime,  except,  etc.,  to  be  tried  on  in- 
dictment    I  6 

private  or  local  bill  changing  venue  prohibited Ill  18 

cruel  and  unusual  punishments  prohibited   I  R 

excessi-'e  bail   and  fines   prohibited 7  fi 

governor  may  grant  pardons,  etc IV  5 

accused  not  to  be  compelled  to  testify  against  himself...  I  6 

legislature  to  exclude  convicts  from  siiiffrage II  2 

truth  of  criminal  libel  admissible  in  evidence I  8 
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D. 
Deaf  «nd  DuBib.  Art  Sao. 

legislature  may  provide  for  education  and  aapport VIII  0, 14 

tight  of  action  for  damages  not  to  1m  abrogated I    18 

amount  recoverable  not  to  be  limited.. I    18 

D«bt. 

obltfpition    ofp    not    affected .*  •  *  *  ^  ^^ 

cremt   or  money   of  state   not  to   be  given  to  aid  private 

undertaking VlII  9 

power  of  state  to  contract VII  2 

power  of  state  to  contract,  to  repel  invasions VII  3 

limitation    of   legislative  power   to   create VII  4 

interest    on,   alteration    or VII  4 

payment  of  debts  of  the  state VII  4,  11 

debts  of  the  state  for  improvement  of  highways V^II  12 

sinking    funds,   how  kept   and   invested VII  ■   5 

when  ayes  and  nays  necessary  on  bill  creating  public  debt,  III  25 

municipalities  to  incur  debt  for  municipal  purposes  only. .  VIII  10 

limitation  of  indebtedness  of  cities  ana  counties VIII  10 

District  Attorneyii. 

election   and  terms  of  office X  1 

t^me   of   election    X  4 

removal     X  1 

for  failure  to  prosecute  public  officer XIII  6 

District  Courts. 

election  of  justices;  term  of  office VI     17 

terms  of  present  justices • ....•       VI    33 

Ditches. 

for  drainage  of  agricultural  lands ^••^  I      7 

Divorce. 

to  be  granted  only  by  judicial  proceedings I      9 


^ 


brainase. 

of  agricultural  lands  under  general  laws I  7 

private  or  local  bills  prohibited Ill  18 

0«e  Process  of  Lstir. 

life,  liberty  and  property  protected I  6 

B. 
Blectlons. 

registration  and  election  laws  to  be  passed II  4 

local  bills  regulating  conduct,  etc.,  prohibited   Ill  18 

for  election  of  supervisors  prohibited Ill  18 

•registration    and    election    boards    to    be    bi-partisan,    ex- 
cept, etc n  6 

time  of  elections  for  legislature Ill  9 

manner  of  voting  II  5 

qualification  of  voters II  1 

voters  not  to  be  disfranchised,  unless,  etc I  1 

absence  in  military  service  not  to  deprive  elector  of  vote. .  II  1 

legislature  to  regulate  votes  of  absent  electors II  1 

persons  excluded   from   suffrage II  J 

occupations  and   conditions   not  affecting   residence II  o 

detention  in  prison  not  to  affect  residence ^.  II  • 

gnpport  or  detention  in  almshouses,  etc.,  not  to  affect  rcsi- 

dence    ' -  •  •  II  • 
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i«tiomB  —  CoBtlniied.  Art.  Sec 

residence  of  students  in  seminaries II  3 

employment  in  navigation  not  to  affect  residence II  3 

service  of  United  States  not  to  affect  residence II  3 

legislature  to  disqualify  persons  on  conviction  of  bribery 

or  infamous  crime   II  2 

bribery  or  reward  disqualifies  electors II  2 

fiSmlAemt  Domain. 

property  not  to  be  taken  without  just  compensation I,  6 

compensation  for  taking  private  property I  7 

compensation  to  be  ascertained  by  jury  or  commissioners..  I  7 

drainage  of  agricultural  lands I  7 

opening  private  roads   I  7 

Knameratlom. 

of  inhabitants  of  state Ill      4 

Bqnity. 

inferior  local  courts  to  have  no  equity  jurisdiction VI     18 

taking  of  testimony  in  equity  cases VI      3 

Kaelieats. 

to  revert  to  people I    10 

Eiiridenee. 

truth  of  libel  admissible  in  criminal  prosecution I      8 

Execvti'ire. 

See,  also,  "  Goveshor." 
where  executive  power  vested •       IV      1 

Bzemptlons. 

private  or  local  bill  exempting  from  taxation  prohibited...      Ill    18 

F. 

local  bill  increasing*  etc.,  during  term  of  public  office  pro- 
hibited          Ill    18 

Feudal  Tenure*. 

abolished    •  •  • I     11 

Fines. 

excessive,   prohibited I      5 

f 

Forest  Preserve.  ■* 

lands  of  state  not  to  be  alienated VII      7 

timber  on,  to  be  preserved VII       7 

Franchises. 

private  or  local  bills  granting  exclusive,  prohibited Ill    18 

Freedom  of  Speech. 

guaranteed    ...•••••.•         I      8 
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a. 

OmmthUm^.  Art  Sec 

prohibited I      9 


OeB«r»l  lii 

when    required Ill  18 

private  and  local  laws  prohibited   Ill  18 

for  drainage  of  agricultural  lands I  7 

corporations  to  be  formed  under VIII  1 

special  banking  charters  prohibited VIII  4 

Croveraor. 

election    IV  8 

qualifications     IV  2 

term  of  office  IV  1 

compensation IV  4 

▼ested  with  executive  power IV  1 

duties  and  powers IV  4 

approval  or  veto  of  bills IV  9 

passage  of  bills  over  veto IV  9 

power  to  grant  pardons,  etc IV  5 

to  report  pardons,  etc.,  to  legislature IV  5 

appointment  of  superintendent  of  public  works V  3 

power  to  suspend  state  treasurer V  7 

when  lieutenant-governor  to  act IV  6 

succession  of  lieutenant-governor  in  case  of  vacancy IV  7 

Gr«Bd  Jury. 

when  indictment,  etc.,  necessary  to  hold  to  answer I  6 

Qrmntm, 

by  King  of  Great  Britain  before  1775  not  affected I  17 

by  state  not  affected   I  17 

by  King  of  Great  Britain  since  1775  void I  17 


Habeas  Corpus. 

not  to  be  suspended,  except,  etc I      4 


local  bills  laying  out,  etc.,  proh.'bited Ill     18 

impro\'emcnt  of    VII     12 

I. 
Immvnitles. 

private  or  local  bill  granting  exclusive  immunities  prohib- 
ited          Ill    18 


constitution  of  court  for  trial  of. VI  18 

assembly  to  have  power VI  13 

presentment   or   indictment  not  required I  6 

judgment   of   removal    VI  13 

judicial  officers  suspended   pending  trial VI  18 

laaprisonmeiit. 

See,   also,   "  Crimes." 

power  to  grant   pardons,  etc IV  6 

ladfaas. 

purchase  of  lands  of   I  16 
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Indictment.  Art.  Sec. 

required  to  hold  to  answer  for  capital  or  infamous  crime* 

except,    etc I  6 

Inferior  Liocal  Courts. 

legislature   may   establish VI  18 

jurisdiction    restricted    VI  18 

Inspection. 

offices  for  inspecting  merchandise,  etc.,  abolished V  8 

Interest. 

private  or  local  bills  regulating  rate,  prohibited Ill  18 

Invasion. 

habeas  corpus  may  be  suspended  during I  4 

J. 
Jeopardy. 

no  person  to  be  twice  put  in  jeopardy I  P* 

Jolnt-Stoclc  Company. 

included  in   term  "  corporation  " VIII  R 

See    "  COEPORATIONS." 

Jndves. 

See,  also,  '*  County  Judge;  "  "  Couhts-'* 

qualifications    VI  20 

oath  of  office   XIII  1 

limit    of   age    VI  12 

not  to  hold  any  other  office VI  10 

not  to  receive  fees VI  20 

not  to  act  as  attorney  or  counsellor VI  20 

removal    VI  11 

suspension  pending  trial  of  impeachment VI  13 

Jurisdiction. 

legislature  may  alter,  etc.,  in  law  and  equity VI  3 

of  court  of  appeals VI  9 

of  courts  of  special  sessions VI  23 

of  county  courts  VI  14 

of  surrogates'  courts   VI  15 

of  inferior  local  courts • VI  18 

of  city  courts    vested  in  supreme  court VI  5 

of  courts  of  oyer  and  terminer    vested  in  supreme  court . .  VI  6 

of  circuit  courts  vested  in  supreme  court VI  6 

Jury. 

right  to  trial  by,  continued I  2 

local  bills^  providing  for  drawing,  etc.,  prohibited Ill  18 

to  determine  law  and  fact  in  criminal  prosecution  for  libel,  I  8 

waiver   of,   in   civil   actions I  2 

Justices  of  tbe  Peace. 

election ;    term    of   office VI  17 

terms  of  office  of  present  justices VI  22 

removal    VI  17 

Juvenile  Delinquents. 

legislature  may  provide  for  education  and  support VIII  9,  14 
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IjAbor.  Art.  Sec 

contract  system  of  prison  labor  abolished Ill    29 

I^aad  Ofliee. 

board  of  conunissioners V      6 

powers  and  duties  of  board V      6 


Lsuidlord  suad  Tenant. 

leases  of  agricultural  lands I    18 


See,  aIso»  "  Bills;  "  *'  Gbmihal  Laws;  "  "  Lnis- 
LATUBc;  "  "  Local  Laws;  "  "  Special  Laws;  " 
"  Statutes." 

statute  law  continued,  except  as  r^iealed,  etc I     16 

colonial  atts  continued,  except  as  repealed,  etc I     16 

common  law  in    force I     16 


• 


of  '•gricultural  lands •.••••••  I  18 

See,  also,  "Assembly;  "  "  Senate." 

legislative  term    X  6 

enumeration   of  inhabitants Ill  4 

number  and  terms  of  senators  and  assemblymen.. Ill  2 

time  of   elections    . .' Ill  9 

number  of  senators  in  each  county Ill  4 

ratio    for    apportioning    senators Ill  4 

reapportionment    of    senate    districts Ill  4 

counties  not  to  be  divided  in  formation  of  senate  district, 

except,    etc Ill  4 

towns  and  city  blocks  not  to  hf  divided  in  senate  dialriets.  III  4 

creation  of  assembly  districts Ill  5 

apportionment  of  assemblymen   Ill  5 

oath    of   office    XIII  1 

compensation  and  mileage  of  members Ill  6 

persons  disqualified  from  being  members Ill  8 

civil  appointments  of  members  void  Ill  7 

when   to   assemble    X  6 

open  sessions    Ill  11 

members  not  to  be  questioned  for  speedies ITT  12 

journals    Ill  11 

adjournments    Ill  11 

powers  of  each  house Ill  10 

legislative    power    Ill  1 

bills  may  originate  in  either  house > Ill  13 

enacting  clause  of  bills , Ill  14 

manner  of  passing  bills Ill  15 

when  ayes  and  nays  necessary Ill  25 

when  quorum   of  three-fifths   necessary Til  25 

tax  bills  to  state  tax  distinctly Ill  24 

appropriation    bills Ill  21 

two-thirds  required  for  appropriations  for  local  or  private 

purposes     Ill  20 

general  provisions  not  to  be  inserted  in  appropriation  bills.  III  22 

existing  law  made  applicable  to  be  inserted Ill  17 

private  and  local  bills  not  to  embrace  more  than  one  sub- 
ject      Ill  Ifl 

cases  in  which  private  and  local  bills  shall  not  be  passed.  III  1R 

title  of  private  and  local  bills Ill  16 


INDEX  TO  CONSTITUTION. 

Le«lBlat«re  —  Continiied.  Art.  Sec. 

special  banking  charters  prohibited    VIII  5 

not  to  authorize  suspension  of  specie  payments  by  banking 

institutions     VIII  5 

limitation  of  power  to  create  debts VII  2,  S,  4 

may  alter,   etc.,   jurisdiction   and   proceedings  in  law  and 

equity     VI  3 

extra  compensation  to  officers,  contractors,  etc.,  prohibited,  III  28 

private  claims  not  to  be  audited Ill  19 

claims  barred  by  statute  of  limitations  not  to  be  allowed. .  VII  6 

report  of  pardons,  etc.,  by  governor IV  5 

approval  or  veto  of  bills  by  governor IV  9 

passage  of  bills  over  governor's  veto IV  9 

power    to    remove   judges VI  11 

local  legislative  powers  of  supervisors Ill  27 

lilbel. 

truth   of   criminal,    admissible I  8 

jury  to  determine  law  and  fact  in  criminal  prosecutions. . .  18 

lilberty. 

due  process  of  law I  6 

freedom  of  speech  guaranteed I  8 

right  of  assemblage   I  9 

right   to  petition    I  9 

Mevteitaiit-Oo'Fernor. 

qualifications     l IV  2,  7 

election     IV  8 

term    of   office    IV  1 

president   of   senate    IV  7 

salary  and   compensation    IV  8 

when    to    act    as    governor IV  6 

succession   to  governorship    IV  7 

Limitation  of  Indelitedneaa. 

of  cities  and  counties VIII  10 

Limltatloiis,  Statute  of. 

claims  barred  by,  not  to  be  allowed VII  6 

Loama. 

power  of  state  to  contract  debts VII  2 

credit  of  state  not  to  be  loaned  to  individuals,  etc VII  2 

power  to  contract  debt  to  repel  invasions VII  3 

power  of  legislature  to  create  debts  limited VII  4 

sinking  fund,  k3w  kept  and  invested VII  5 

limitation  of  indebtedness  of  cities  and  counties VIII  10 

iiocal  Inferior  Conrt«. 

terms  of  present  judicial  officers VI  '22 

legislature  may  establish VI  18 

Local  Lawa. 

See  "  PaiVATB  and  Local  Laws." 

Lotteries. 

prohibited •••  1  0 

Lnnaey. 

See  "  Statb  Commission  in   Lunacy.** 

IMt 


INDEX  TO  CONSTITUTION, 


M«a««r«s«  Art  Sec. 

offices  for  measuring,  etc,  merchandise   abelished .<        V      8 

MUftlJU 

See,   also,  **  Stats  Militia." 

absent  electors  not  to  be  deprived  of  vote. II      1 

presentment  or  indictment  not  required I      0 


jurisdiction  of  courts  of  special  sessions VI    23 

MitBielp»l  CorporattoiM. 

Sec,     also,     *'  Cities;  "     "  Couktiw;  "     "  Towns;  " 
"  Villages." 

charters  by  state  not  affected   I  17 

charters  by  King  of  Great  Britain  before  1775  not  affected,  I  17 

may  be  formed  under  special  laws VIII  1 

not  to  give  money  or  credit  to  aid  private  undertaking...  VIII  10 

not  to  own  corporate  stocks  or  bonds  VIII  10 

to  incur  debts  for  municipal  purposes  only VIII  10 

limitation  of  indebtedness    VIII  10 

mav  provide  for  support  of  inmates  of  charitable  institu- 
tions      Vin  14 

K. 

private  bills  to  change,   prohibited Ill     18 

NaTml  Force*. 

absent  electors  not  to  be  deprived  of  vote II       1 

presentment  or   indictment  not  required •  I      6 

ICevliireiiee. 

right  of  action   for  injuries  causing  death  not  to  be  ab- 
rogated     I     18 

amount  recoverable  for  death  not  to  be  limited I     18 

Vcw  T«rlc  City. 

limitation  of  indebtedness  of •••• VIII    10 

o« 

Ositlu 

of   office 3Cin      1 

I 


See,  also,  titles  of  respective  offices. 

appointment  of  members  of  legislature  prohibited. Ill  T 

persons  disqualified  from  being  members  of  legislature. . .  Ill  8 

certain  offices  abolished    •".  •  •  V  8 

political  year 0  i  o 

election  of  state  officers  v  f 

term  of  state  officers   V  1 

compensation  of  state  officers  .^ v  i 

civil  service  appointments  and  promotions V  U 

preference  of  veterans   V  9 

duration  of  term    ^  J 

time  of  election    • ^  J 

judges  not  to  hold  any  other  office vi  lo 

removal  of  judges    >  I  IJ 

county  officers  ^  1'  2 

removal  of  county  officers   ^  1 

when  election  of  city  officers  to  be  held XII  8 

oath   of   office XIII  1 


.  INDEX  TO  CONSTITUTION. 

•flloers  ~>  Continued.  Art.  Sec. 

when  office  deemed  vacant   X  8 

vacancies  in  office,  how  filled   s X  5 

removkl   for  niaoonduct,   etc X  7 

compensation  of  salaried  ^  officers X  9 

extra   compensation    prohibited    Ill  28 

local  bills  increasing,  etc.,  fees  during  term  prohibited III  10 

not  to  accept  free  pAsaes,  etc XIII  .'^ 

official  bribery  and  corruption XIII  2 

offer  or  promise  to  bribe   XIII  3 

person  bribed  or  offering  a  bribe  may  be  witness XIII  4 

removal  of  district  attorney  for  failure  to  prosecute  officer,  XIII  6 


ft' 


plian  Asylnnta. 

municipalities  may  provide  for  support  of  inmates VIII     14 

P. 

governor  may  grant    IV      6 

Petition. 

right  to  petition  guaranteed   ••• I      9 

Pool-Selllnff. 

prohibited     • •.•...•  I      9 

Poor. 

municipalities  may  provide  for  aid  and  support  of., •  VIII    10 

Press. 

freedom  of.  guaranteed I      8 

Prisons. 

See,  also  "  Statb  Commission  of  Pkuons." 

•contract  system  of  labor  abolished Ill  29 

appointment  and  term  of  superintendent   V  4 

powers  and  duties  of  superintendent    , V  4 

removal  of  superintendent   ..••  V  4 

appointment  of  wardens,  chaplains,  etc V  4 

Private  and  Local  Ija'vrs. 

See.  also,  "  Genkrax.  Laws;  "  "  Special  Laws.** 

when   prohibited    Ill  18 

title  of  statute   Ill  16 

not  to  embrace  more^  than  one  subject   * Ill  16 

bills  reported  by  revision  commissioners  excepted  Ill  23 

PrlT^ate  Roads. 

opening  of;  assessment  of    compensation I      7 

Prl-vilese. 

le^slators  not  to  be  questioned  for  speeches Ill     12 

private  or  local  law  granting  exclusive  privileges,  etc.,  to 
private  corporation,   etc.,  prohibited    Ill     18 


. 


due  process  of  law  I  6 

rights  of,  not  affected  I  17 

Pnblleatlon. 

of  statutes    VI  21 


-      INDEX  TO  CONSTITUTION. 

P«1»lle  IMTorlcs.  Art.  Sec. 

appointment  and  term  of  superintendent V  3 

powers  and  duties  of  superintendent   V  8 

vacancies  in  office  of  superintendent   V  3 

appointment  and  term  of  assistant  superintendents V  3 

appointment  of  canal  employees  V  8 

cruel  and  unnsual,  prohibited   *       I  5 

R. 
lUsllroada. 

private  or  local  bill  granting  right  to  lay  tracks  prohibited,  Til  18 

consent  of  local  autnorities  to  construction  in  streets Ill  18 

consent  of  abutting  owners  to  construction  in  streets Ill  18 

public  officers  not  to  accept  free  passes,  etc XIII  5 

• 
Reml  Propertr* 

See,  also,  "  Lbasss.*' 

grants  by  state  not  affected  I  17 

grants  by  King  of  Great  Britain  before  1775  not  affected..  I  17 

since  1775  void   I  17 

purchase  of  lands  of  Indians   I  15 

original  and  ultimate  property  in,  belongs  to  people I  10 

escheats  to  revert  to  people I  10 

feudal  tenures  abolished  I  11 

all  lands  are  allodial   ,. ..  I  12 

fines,  quarter-sales,  etc..  abolished   I  14 

restraints  upon  alienation  abolished   I  14 

Rebellion. 

habeas  corpus  may  be  suspended  during •• •  I  4 


judges  not  to  act  as VI    20 

Refornaatorles. 

contract  system  of  labor  abolished Ill    29 

ReKents  of  the  University. 

See  "  UwivwsiTY  of  thk  Stati  of  Nkw  YotK." 


election  and  terms  of  office  X  1 

time  of  election    X  4 

removal    X  1 

Rellsiovs  Belief. 

not  to  disqualify  witness I  8 

Religions  Liberty. 

guaranteed    I  8 

acts  of  licentiousness,  etc.,  not  excused I  8 

no  aid  to  denominational  schools  • IX  4 


governor  may  grant • IV      5 

Ro«4a. 

local  bnis  laying  out,  etc.,  prohibited  Ill    IS 

en 


INDEX  TO  CONSTITUTION.  ' 

Salaries.  Art.  Sec. 

regulation  of,   of  employees  of  state,  etc XII  1 

SaTinffB  Bamks. 

charters  to  be  uniform   VIII  4 

to  have  no  capital  stock  VIII  4 

trustees  to  have  no  interest  in  profits  VIII  4 

director,  etc.,  not  to  be  interested  in  loans VIII  4 

Schools. 

legislature  to  provide  for  maintenance  of  free IX  1 

no  aid  to  denominational  schools   IX  4 

common  school  fund  to  be  preserved  IX  3 

United  States  deposit  fund  IX  3 

application  of  literature  fund   • IX  3 

Secretary  of  State. 

See,  also,  "  OmcBKs;  "  "  State  Officers."     « 

election  and  term  of   V  1 

compensation    V  1 

Senate. 

See,  also,  "Legislature." 

number  and  terms  of  senators Ill  2 

senate   distripts    .' Ill  3 

ratio   for   apportioning   senators    Ill  4 

number  of  senators  to  each  county   Ill  4 

counties  not  to  be  divided  in  formation  of  senate  districts, 

except,   etc Ill  4 

compensation  and  mileage  of  members   Til  6 

lieutenant-governor  is  president  of    IV  7 

casting  vote  of  lieutenant-governor  IV  7 

succession  of  president  to  governorship  IV  7 

Bberllfa. 

See,    alsor    "  Counties;  "    "  Officers." 

election  and  terms  of  office  X  1 

time  of  election    X  4 

removal    -          X  1. 

Sinking  Fvnds. 

created  for  payment  of  state  debts VII  4,11,12 

how   kept    and    invested V  J I  5 

Siieclal  LaiTs. 

Sec,  also,   "  Private  a*^d  Local  Laws." 

when    prohibited ill  18 

for  drainage  of  agricultural  lands  prohibited I  7 

corporations  not  to  be  formed  under,  except,  etc Vill  1 

special   banking   charters-  prohibited Vill  4 

relating  to  cities    XIl  2 

State. 

Sec,        also,        "  Grants,"        "  Legislature,"        "  Gov- 
ernor; "  *•  Statutes." 

credit  not  to  be  given  or  loaned  to  inrli^-iduals,  etc VII  1 

credit  or  money  of  state  not  to  be  given  to  a  private  un* 

dertaking     \IJl  9 

power  to  contract  debts  vll  2 

power  to  contract  debt  to  repel  invasions   Vll  3 

limitation  of  legislative  power  to  create  debt \!I  4 

claims  barred  by  statute  of  limitations VTI  t 

regulation  of  wages,  etc.,  of  employees  of X.II  1 

'«0 


INDEX  TO  CONSTITUTION. 

state  Board  of  Charitloa.  Art.  See. 

to  be  provided  for  by  legislature  VIII  11 

existing   laws  continued VIII  18 

commissioners  continued   in  office    VIII  15 

to  be  appointed  by  governor   VIII  12 

legislature  may  confer   additional  powers    VIII  15 

powers  of  visitation  and  inspection VIII  11,  18 

removal  of  members  of  board   VIII  12 

State  CommiMilon  in  Lanacy. 

le^slature  to  provide  for VIII  11 

existing  laws  continued    VIII  13 

commissioners  continued  in   office   < VIII  15 

members  of  board  to  be  appointed  by  governor VIII  12 

removal  of  members    VIII  12 

powers  of  visitation  and  inspection    VIII  11,  13 

legislature  may  confer  additional  powers  VIII  15 

State  Commission  of  Prtaons. 

to  be  provided  for  by  legislature   . . ; VIII  11 

commissioners  continued  in  office    VIII  '15 

existing   laws   continued    , VIII  13 

to  be  appointed  by  governor   VIII  12 

removal   of  members    VIII  12 

powers  of  visitation  and  inspection   VIII  11, 13 

legislature  may  confer  additional  powers VIII  16 

State  Ens^Ineer  and  Snrireyor. 

election  and  term  of •••         V  1 

qualifications V  1 

compensation ••...•••••••        V  1 

State  Militia. 

how    constituted XI  % 

organization XI  8 

enlistment XI  2 

appointment  of  military  officers  by  governor XI  4 

commissioned    officers    XI  6 

election  of  officers  to  be  prescribed  by  legislature XI  5 

removal  of  commissioned  officers XI  6 

State  Olllcers. 

See  *'  Officers;  "  also  titles  of  respective  offices. 

election  and  term  of  V  1,  2 

compensation    V  1 ' 

State   Treasurer. 

See,  also,  **  Opptcsss;  **  "  State  Officers." 

election  and  term  of   V  1 

compensation    ~; V  1 

suspension  by  governor V  7 

Statute  of  Lln^itatlons. 

claims  barred  by,  not  to  be  allowed   VII  6 

Statntes. 

\See,    also.    "  Legislature;  "    "  Private    amd    Local 
Laws;  "  "  Special  Laws." 

acts  of  colonial  and  state  legislatures I  16 

continued,  except  as  fcpcaled,   etc I  16 

bills  may  originate  in  either  house   Ill  18 

enacting  clause  of  bHIs   Ill  ^4 
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INDEX  TO  CONSTITUTION. 

Statvte*  —  Continued.  Art  ^  Sec. 

roanner  of  passing  bills    

when  ayes  and  nays  necessary 

when  quorum  of  three-fifths  necessary  

approval  or  veto  of  bills  by  governor 

passage  of  bills  over  veto 

tax  bills  to  state  tax  distinctly   *.*:*** 

extra  compensation  to  officers,  contractors,  etc.,  prohibited, 

existing  law  made  applicable  to  be  inserted 

general  provisions  not  to  be  inserted  in  appropriation  bills, 

when  private  and  local  bills  prohibited   

title  ot  private  and  local  bills   

private  and  local  bills  not  to  embrace  more  than  one  sub- 
ject     

bills  reported  by  the  revision  commissioners  excepted 

publication     

Street  Rallroaila. 

consent  of  local  authorities,  etc.,  to  construction Ill     18 

Superintendent  off  Public  liVorks. 

appointment  and  term 

vacancies  in  office 

powers  and  duties  of 

appointment  and  term  of  assistants  

appointment  of  canal  employees 


Ill 

15 

III 

25 

III 

25 

IV 

0 

IV 

« 

III 

24 

III 

28 

in 

17 

III 

22 

HI 

IS 

III 

16 

HI 

16 

irr 

23 

VI 

21 

Superintendent   off  Stnte  Prisons. 

appointment  and  term  of   

powers  and  duties  of  

removal  of   

appointment  of  wardens,  chaplains,   etc. 


Superior  Court  off  Buflulo. 

abolished;  judges  transferred  to  supreme  court. 

jurisdiction  vested  in  supreme  court  

transfer  of  appellate  jurisdiction   


Superior  Court  of  Ne-vr  York  City. 

abolished;  judges  transferred  to  supreme  court, 
jurisdiction  vested  in  supreme  court   


Supervisors. 

to  be  elected  in  each  county   

local  bill  providing  for  election  of  members  prohibited 

when  legislative  body  of  city  to  act  as  board 

local  legislative  powers    

extra  compensation  to  officers,  contractors,  etc.,  prohibited, 
division  of  county  into  assembly  districts ._. 

Supreme  Court. 

how    constituted     

judicial     districts 

election    of    justices " 

general    jurisdiction     [ 

increase   of   number   of   justices 

erection  of  new  district  out  of  second  judicial  district 

jurisdiction   of  courts  of  oyer  and   terminer  f     '^t 

of    circuit    courts    transferred 

of  abolished  city  courts  vested  in  supreme  court... 

qualification    of    justices 

terms  of  office   of   justices ..*..!!'...... 

justices   of   abolished   city   courts  transferred    to   supreme 

court 

age    limit    of    justices 
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V 

3 

V 

3 

V 

8 

V 

3 

V 

3 

V 

4 

V 

4 

V 

4 

V 

4 

VI 

5 

VI  2.5 

VI 

5 

VI 

5 

VI  2.6 

III 

26 

III 

18 

III 

26 

III 

27 

III 

28 

III 

5 

VI 

VI 

VI 

VI 

VI 

VI 

VI 

6 

VI 

6 

VI 

5 

VI 

20 

VI 

22 

vr 

5 

VI 

12 

INDEX  TO  CONSTITUTION. 

■le  Covjrt  —  Comtlniied.  Art 

compensation  of  justices VI  13 

remoTsl  of  justices VI  11 

£lHng  vacancies VI  8 

justices  not  to  act  as  attorney  or  referee VI  20 

not  to  hold  any  other  office VI  10 

appellate   divisions VI  2 

judicial    departments    VI  2 

designation  of  justices  of  appellate  division VI  2 

general  term  jurisdiction  transferred  to  appellate  division,  VI  2 

IMwers  of  justices  of  appellate  division  VI  2 

transfer  of  appeals  to  another  department  VI  2 

Sppointment  and  removal  of  reporter VI  2 

esignatton  of  special  and  trial  terms   VI  2 

assignment  of  justices  to  special  and  trial  terms VI  2 

justices  may  hold  court  in  any  county VI  6 

taking  of  testimony  in  equity  cases VI  3 

county  clerk  to  be  clerk  of  court VI  19 

Supreme  Court  Reporter. 

appointment  and  removal  VI  2 

9«rroir*tea'  Co«rt«. 

continued    VI  t6 

jurisdiction  and  powers VI  16 

terms  of  office  of  surrogates VI  15 

qualifications  of  surrogate   VI  20 

age  limit  of  surrogate  VI  15 

vacancies  in  office  of  surrogate VI  15 

surrogate  not  to  practise  as  attorney,  except,  etc VT  2A 

when  county  judge  to  be  surrogate VI  16 

election  of  special  surrogate  VI  16 

T. 

Trnxatflom. 

tax  bills  to  sUte  tax  distinctly Ill  24 

when  ayes  and  nays  necessary  on  tax  bill Ill  25 

private  or  local  bill  exempting  property  prohibited Ill  18 

maximum  rate  in  cities  and  counties VIII  10 

direct  tax  for  payment  of  state  debts VIl  4, 11 

Teleigrftpli  Companlea. 

public  officers  not  to  accept  free  passes,  etc XIII  5 

TO^fTBS. 

election  or  appointment  of  officers A  2 

may  provide  for  support  of  inmates  of  charitable  institu- 
tions      ^.. VIII  14 

not  to  be  divided  in  senate  districts Ill  4 

not  to  give  money  or  credit  to  aid  private  undertaking....  VIII  10 

to  incur  debt  for  town  purposes  only VIII  10 

not  to  own  corporate  stocks  or  bonds VllI  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 

Treono— . 

governor  may  suspend  executiotl  c^  sentence IV  f 

Tremanrer. 

See   "  State  Treasurer." 
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INDEX  TO  CONKTITUnOK 

»»*•»»•  Art.  Sec. 

right  to  jury  trial  continued I  2 

legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and   equity    VI  3 

taking  of  testimony  in  equity  cases   VI  3 

jury  to  determine  law  and  fact  in  criminal  libels I  8 

truth  of  libel  admissible  in  criminal  prosecution I  8* 

U. 

IJBlirenlty  of  the  State  of  New  York. 

regents  of  university  continued   IX      2 

government  and  corporate  powers IX      2 

board  of  regents   IX      2 

V. 
VeB«e. 

private  or  local  bill  changing,  prohibited Ill    18 

Veterans. 

preference  in  appointment,  etc.,  to  office V      0 

Villi 


legislature  to  provide  for  organization  of XII  1 

local  bills  incorporating,  prohibited   Ill  18 

election  or  appointment  of  officers   X  2 

civil  service  appointments  and  promotions V  0 

preference  of  veterans V  9 

*       not  to  give  money  or  credit  to  aid  private  undertaking. . . .  VIII  10 

not  to  own  corporate  stocks  or  bonds   VTII  10 

to  incur  debt  for  village  purposes  only VIII  10 

may  provide  for  support  of  inmates  of  charitable  institu* 

tions    VIII  14 

regulation  of  wages,  etc.,  of  employees  of XII  1 

Wasea. 

regulation  of,  of  employees  of  state,  etc XII  1 


electors   disqualified   for    II      2 

Water  Supply. 

not  affected  by  limitation  of  indebtedness VIII     10 

Welffhinff. 

offices  for  weighing,  etc.,  merchandise,  abolished V      8 

WltneiSMefi. 

not  disqualified  by  religious  belief I       3 

accused  not  to  be  compelled  to  testify  against  himself I       6 

not  to  be  unreasonably  detained I       5 

W^orahlp. 

freedom  of,  guaranteed   ...•••        I      9 
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RULES  OF  THE  COURT  OF  APPEALS. 


NOTICE. 

The  first  Monday  of  each  session  only  will  be  a  motion  day,  on 
which  oral  arguments  will  be  heard  in  original  motions.  Original 
motions  may  be  submitted,  without  oral  argument,  on  any  Mon- 
day when  the  Court  is  in  session,  provided  they  are  submitted 
by  both  sides. 

After  the  day  calendar  is  made  up  —  at  (J  o'clock  p.  m. —  stipu- 
lations are  too  late.  Tlic  Clerk  has  then  no  power  to  leave  a 
number  off. 

The  full  number  of  cases  and  points  (16)  are  required,  without 
which  appeals  may  not  be  heard. 

The  "  Order  Calendar  "  is  composed  of  preferred  causes,  and  the 
notice  of  argument  must  claim  the  preference  ''  as  an  appeal  en- 
titled to  be  heard  under  Kule  XI."     Appeals  from  orders  should ' 
be  noticed  for  the  first  Monday  of  a  session. 

The  County  Clerk's  certificate,  or  waiver  thereof  under  section 
3301,  Code  Civil  Procedure,  are  necessary  parts  of  the  printed 
case  on  appeal. 

VVhen  a  new  calendar  is  ordered,  it  is  desirable  to  notice  causes 
in  which  the  returns  are  filed,  at  once. 

Counsel  residing  in  New  York  city  and  its  vicinity  who  intend 
to  argue  causes  on  the  General  Calendar,  should  send  their  resi- 
dence addresses  to  the  Clerk,  and  should  promptly  notify  him  of 
changes  in  their  oifice  addresses. 

The  daily  sessions  of  the  Court  are  held  from  2  o'clock  i».  m., 
to  6  o'clock  p.  M.,  except  Fridays  only  when  it  will  sit  from  10 

A.  If.  to  2  p.   M. 

Every  exhibit  presented  to  the  Court  should  be  painly  marked 
with  the  address  of  the  Counsel  presenting  the  same,  as  well  as 
the  title  of  the  cause 

The  Clerk  alwavs  svhmits  for  Counsel  who  are  absent  when 
their  cases  are  called  for  argument,  provided  their  papers  have 
been  filed,  as  directed  by  Rule  VII. 

Requests  for  copies  of  opinions  should  be  addressed  to  the 
State  Reporter,  Albany,  N.  Y. 

The  sixteen  printed  copies  of  the  case  required  by  Rule  VIT 
to  be  filed  with  the  clerk  must  be  bound  in  light-colored  (not 
dark)  paper  and  should  not  be  sent  to  the  Clerk  for  filing  until 
after  the  appeal  has  received  a  calendar  number. 

Each  day's  calendar  and  all  court,  notices  to  the  Bar  are  printed 
in  the  New  York  Law  Journal,  which  is  the  legal  publicatioB 
tiirough  which  the  clerk  endeavors  to  reach  the  legal  profession 

Attention  of  Attorneys  is  called  to  Rule  VII,  which  win  Iwi 
strictly  enforced. 
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RULES  OF  PRACTICE. 


(Adopted  October  22,  1894;  amended  December  15,  1906.    To  take 

effect  January  7,  1907.) 


RULE  L 

Appellant  to  file  return;  effect  of  omission. —  If  the  appellant 
shall  not  cause  the  proper  return  to  be  made  and  tiled  with  the 
clerk  of  this  Court  within  the  time  prescribed  by  law  (Code  Civ. 
Proc.,  §  1315),  the  respondent  may,  by  notice  in  writing,  require 
such  return  to  be  filed  within  ten  days  after  the  service  of  the 
notice,  and  if  the  return  be  not  filed  in  pursuance  of  such  notice, 
the  appellant  shall  be  deemed  to  have  waived  the  appeal.  On 
an  affidavit  proving  that  the  appeal  was  perfected,  and  the  service 
of  such  notice,  and  a  certificate  of  the  clerk  that  no  return  has 
been  filed,  the  respondent  may  enter  an  order  with  t)ie  clerk 
dismissing  the  appeal  for  want  of  prosecution,  with  costs;  and 
the  court  below  may  thereupon  proceed  as  though  there  had  been 
no  appeal. 

RULE  n. 

Further  return  may  be  ordered. —  If  the  return  made  by  the 
clerk  of  the  court  below  shall  be  defective,  either  party  may,  on 
an  affidavit,  specifying  the  defect,  and  on  notice  to  the  opposite 
party,  apply  to  one  of  the  Judges  of  this  court  for  an  order,  that 
the  clerk  make  a  further  return  without  delay. 

RULE  III. 

Attorneys  and  guardians  below  to  continue  to  act. —  The  attor- 
neys and  guardians  ad  litem  of  the  respective  parties  in  the  court 
below  shall  be  deemed  the  attorneys  and  guardians  of  the  same 
parties  respectively,  in  this  court,  until  others  shall  be  retained 
or  appointed,  and  notice  thereof  shall  be  served  on  the  adverse 
party. 

RULE  IV. 

Appellant  to  make  a  case;  its  form.— In  all  calendar  causes  a 
case  shall  be  made  by  the  appellant,  which  shall  consist  of  a  copy 
of  the  return,  and  the  reasons  of  the  court  below  for  its  judg- 
ment, or  an  affidavit  that  the  same  cannot  be  procured,  together 
with  an  index  to  the  pleadings,  exhibits,  depositions  and  other 
principal  matters.  Every  opinion  in  the  cause  at  Special  Term, 
as  well  as  at  the  Appellate  Division  of  the  Supreme  Court,  relat- 
ing to  the  questions  involved  in  the  appeal,  is  included  by  the 
foregoing  provision. 

RULE  V. 

Cases  and  points  to  be  printed;  mode  of  printing. —  All  cases 
and  points,  and  all  other  papers  furnished  to  the  court  in  cal- 
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endar  causes,  shall  be  printed  on  white  paper,  as  provided  in 
section  796  of  the  Code  of  Civil  Procedure,  and,  if  bound,  the 
covers  shall  be  of  light -colored  paper,  which  can  be  legibly  writ- 
ten upon.  The  folio,  numbering  from  the  commencement  to  the 
end  of  the  case,  shall  be  printed  on  the  outer  margin  of  the  page. 
Small  pica  leaded  or  ten  point  leaded  with  four  to  pica  leads, 
in  the  smallest  letter  and  most  compact  mode  of  composition 
which  is  allowed.  No  charge  for  printing  the  papers  mentioned 
in  this  rule  shall  be  aHowed  as  n  disbursement  in  a  cause  imless 
tlie  requirements  of  the  preceding  sentence  shall  be  shown,  by 
affidavit,  to  have  been  complied  with  in  all  papers  printed. 
(Amended  December  15,   1906.) 

RULE   VL 

AppeUant  to  serve  copies  of  case;  effect  of  his  default. — ^Within 
forty  days  after  the  appeal  is  perfected,  the  appellant  shall  serve 
three  printed  copies  of  the  case  on  the  attorney  of  the  adverse 
party.  If  he  fail  to  do  so,  the  respondent  may,  by  notice  in 
writing,  require  the  service  of  such  copies  within  ten  days  after 
service  of  the  notice,  and,  if  the  copies  be  not  served  in  pursu- 
ance of  such  notice,  the  appellant  shall  l)e  deemed  to  have  waived 
the  app€^l ;  and  on  an  affidavit  proving  the  default  and  the 
RiTvice  of  such  notice,  the  respondent  may  enter  an  order  with 
the  clerk  dismissing  the  appeal  for  want  of  prosecution,  with 
costs;  and  the  court  below  may  thereupon  proceed  as  though 
there  had  been  no  appeal. 

RULE   VII. 

Copies  of  cases  and  points. —  At  least  twenty  days  before  a 
cause  is  placed  on  the  day  calendar,  the  appellant  shall  file  with 
the  clerk  eighteen  printed  copies,  of  the  case;  and  shall  at  the 
same  time  file  with  the  clerk  eighteen  printed  copies,  and  serve  on 
the  attorney  or  counsel  for  the  respondent  three  printed  copies, 
of  the  points  to  be  relied  on  by  him,  with  a  reference  to  the 
authorities  to  be  cited.  Within  ten  davs  after  such  service  the 
respondent  shall  file  with  the  clerk  eighteen  printed  copies,  and 
serve  on  the  attorney  or  counsel  for  the  appellant^,  three  printed 
copies,  of  the  points  to  be  relied  on  by  him,  with  a  reference  to 
the  authorities  to  l)e  cited. 

If  the  appellant  desires  to  present  points  or  authorities  in 
reply,  he  shall  file  with  the  clerk  eighteen  printed  copies  thereof 
and  serve  three  printed  copies  on  the  attorney  or  counsel  for  the 
respondent,  'within  five  days  after  receipt  of  the  respondent's 
points:  and  no  supplemental  points  will  be  allowed  from  either 
side  unless  especially  requested  by  the  court. 

No  points  will  be  received  by  the  court  on  argument  or  sub- 
misf^ion  unless  they  shall  have  l)een  filed  and  served  as  above 
provided;  except  that  in  appeals  under  Rule  XI,  noticed  for  the 
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Rules  VIII-X  RULES    OF    PRACTICE. 

first  Mondav  of  a  session,  and  in  causes  upon  a  new  general 
calendar  to  be  heard  during  the  first  two  weeks  of  any  session  at 
which  such  new  calendar  is  taken  up,  the  parties  shall  file  the 
printed  canes,  and  file  and  serve  or  exchange  .the  printed  pointti, 
at  least  two  days  before  the  commencement  of  the  session. 

The  cases  and  points  filed  with  the  clerk  shall  be  disposed  of 
ns  follows:  One  copy  shall  be  furnished  to  each  of  the  Judges; 
one  copy  shall  be  kept  by  the  clerk,  with  the  records  of  the 
court;  one  copy  shall  be  deposited  in  the  State  Library;  one 
copy  slmll  be  deposited  in  each  branch  of  the  library  of  the  Court 
of  Appeals;  one  copy  shall  be  deposited  in  the  library  of  the 
New  York  Law  Institute;  one  copy  shall  be  deposited  in  the  Law 
Library  of  Brooklyn;  one  copy  shall  be  deposited  in  the  Law^ 
Library  of  the  Eighth  Judicial  District,  and  one  copy  shall  be 
delivered  to  the  reporter.      (As  amended  October   13,   li>10.) 

RULE  vin. 

Statement  and  diecnasion  of  facts. —  In  all  causes  each  party 
shall  briefly  state  upon  his  printed  points,  in  a  separate  form, 
the  leading  facts  which  he  deems  established,  with  a  reference 
to  the  folios  where  the  evidence  of  such  facts  may  be  found.  And 
the  court  will  not  hear  an  extended  discussion  upon  any  mere 
question  of  fact.  ^ 

Every  cause  shall  be  deemed  to  be  submitted  to  such  Judges 
as  may  be  absent  at  the  time  of  the  argument,  unless  objection 
to  such  submission  by  counsel  arguing  the  cause  be  thm  mad^ 

RULE  ZX. 

Criminal  causes.— Appeals  in  criminal  causes  brought  after 
making  up  the  calendar,  or  too  late  to  be  placed  on  said  calendar, 
may  be  put  upon  the  calendar  at  any  time,  and  brought  on  for 
A  hearing  as  preferred  causes,  upon  a  notice  of  ten  days;  and  it 
shall  be  the  duty  of  the  clerk  to  place  such  causes  on  the  calendar 
for  the  day  for  which  they  shall  be  noticed  or  upon  which  the 
cause  shall  be  ordered  by  the  court,  or  stipulated  by  the  parties, 
to  be  heard, 

RULE  X. 

Submission  and  resenration  of  causes. —  Causes  will  not  be 
received  upon  submission  until  reached  in  the  regular  call  of  the 
calendar.  No  reservation  will  be  made  of  any  of  the  first  eight 
causes,  unless  on  account  of  sickness,  or  an  engagement  elsewhere 
in  the  actual  trial  or  argument  of  another  cause  commenced 
before  the  term  of  this  court,  or  of  other  inevitable  necessity,  to 
be  shown  by  affidavit.  Other  causes  may  be  reserved  upon  reason- 
able cause  shown,  or  by  stipulation  of  parties  filed  with  the 
clerk;  but  no  causs  shall  be  so  reserved  by  stipulation  after  the 
same  has  been  placed  upon  the  day  calendar. 
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Causes  reserved  for  a  day  certain  by  stipulation,  when  in  order 
to  be  called,  have  priority  among  each  other  according  to  the 
time  of  fiJing  the  stipulations*  with  the  clerk,  and  shall  follow 
next  in  order  the  undisposed  of  causes  of  the  calendar  for  the 
day  previous.     Default  may  be  taken  in  them. 

No, reserved  cause,  whether  reserved  generally  or  for  a  particu- 
lar day,  will  be  called  before  its  number  is  reached  on  the  regular 
call  of  the  calendar.      (Amended  December  15,  1906.) 

RULE  XL 

Motions  and  appeals  from  orders. —  Motions,  appeals  from  final 
orders  in  special  proceedings,  from  interlocutory  judgments  and 
from  orders  in  actions  and  special  proceedings,  certified  to  this 
court  by  the  Appellate  Divisions  of  the  Supreme  Court,  except 
orders  granting  a  new  trial,  may  be  noticed  for,  and  will  be 
heard  on,  /the  first  Monday  of  each  session  of  the  court,  before 
taking  up  the  general  calendar.  Notices  of  argument  of  appeals 
within  this  rule  must  contain  the  claim  that  the  appeal  is  one 
entitled  to  be  heard  under  Rule  XI  of  the  Court  of  Appeals. 

Motions  will  be  heard  orally  on  the  first  Monday  of  a  session 
only;  but  they  may  be  submitted  without  oral  argument  on  any 
Monday  when  the  court  is  in  session;  provided  they  are  sub- 
mitted by  both  sides  and  the  papers  are  filed  with  the  clerk  on 
or  before  the  preceding  Friday.  If  either  party  demands  an 
oral  argument  of  a  motion  noticed  for  any  other  than  the  first 
Monday  of  a  session,  the  motion  will  go  over  to  the  first  Monday 
of  the  succeeding  session. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall  appear 
^  to  oppose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been 
noticed,  the  opposing  party  will  be  entitled,  on  applying  to  the 
court  at  the  close  of  the  motions  for  that  day  to  a  rule  denying 
the  motion,  with  costs.      (Amended  December  15,  1906.) 

RULE  XIL 

CaU  of  calendar.—  Eight  causes  only  will  be  called  on  any  day, 
but  after  such  call  causes  ready  on  both  sides  will  be  heard  in 
their  order.  Any  cause  which  is  regularly  called  and  passed, 
without  postponement  by  the  court  for  good  cause  shown  at  the 
time  of  the  call,  shall  be  stricken  from  the  calendar. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another,  as 
of  course,  on  filing  with  the  clerk  a  note  of  the  proposed  exchange, 
with  the  numbers  of  the  causes,  signed  by  the  respective  attor- 
neys or  counsel.  Upon  all  subsequent  calendars  each  of  said 
causes  will  take  the  place  due  to  the  date  of  the  filing  of  the 
return   in  the  other. 

In  like  manner,  a  cause  not  upon  the  calendar  in  which  an 
appeal  to  this  court  has  been  perfected  and  the  return  duly  filed 
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with  the  clerk,  may  be  exchanged,  as  of  course,  for  another  cause 
upon  the  calendar,  on  filing  with  the  clerk  a  note  of  the  proposed 
exchange,  with  the  number  of  the  cause  on  the  calendar,  and  the 
date  of  filing  return  in  the  cause  not  upon  the  calendar,  signed 
by  the  respective  attorneys  or  counsel,  and  also  a  stipluation  of 
the  attorneys  or  counsel  in  the  cause  not  on  the  calendar  setting 
•lown  the  same  for  argument  in  place  of  the  calcoidar  cause 
when  reached,  with  the  same  effect  as  if  duly  noticed.  Upon 
M  subsequent  calendars,  each  of  said  causes  will  take  the  place 
du(>  to  the  date  of  filing  the  return  in  the  othe/.  (Amended 
•December  15,  1906.) 

RULE  XIIL 

Time  of  arj^ment.—  In  the  argument  of  a  cause  not  more  than 
Lwo  hours  shall  be  occupied  by  counsel  on  either  side,  except  by 
the  express  permission  of  the  court. 

In  the  argument  of  an  appeal  within  Rule  XI  not  more  than 
thirty  minutes  shall  be  occupied  by  the  appellant's  counsel,  nor 
more  than  twenty-five  minutes  by  the  respondent's  counsel,  unless 
express  permission  be  given  by  the  court,  and  the  cause  placed 
at  the  foot  of  the  order  calendar.      (Amended  December  15,  1906.) 

RULE  XIV. 

Preferred  causea,— No  causes  are  entitled  to  any  preference 
upon  the  calendar  except  such  as  is  given  by  law  or  the  special 
order  of  the  court. 

Any  party  claiming  a  preference  must  so  state  in  his  noticse 
of  argument  to  the  opposite  party  and  to  the  clerk;  and  he  must 
also  state  the  ground  of  such  preference,  so  as  to  show  to  whiok 
of  the  preferred  classes  the  cause  belongs. 

A  preferred  cause  being  once  passed  loses  its  preference.     . 

RULE  XV. 

Defaults. —  Judgments  of  reversal  by  default  will  not  be  al- 
lowed. When  a  cause  is  called  in  its  order  on  the  calendar,  if 
the  appellant  fails  to  appear  and  furnish  the  court  with  the 
piipers  required,  and  argue  or  submit  his  cause,  judgment  of 
artirraance  by  default  will  be  ordered  on  motion  of  the  respondent. 
If  the  appellant  only  appears,  he  may  either  argue  or  submit  the 
cause. 

When  any  cause  shall  be  regularly  called  for  argument,  and 
no  other  disposition  shall  be  made  tliereof,  the  appeal  shall  be 
dismissed  without  costs,  and  an  order  shall  be  entered  accord- 
ingly, which  shall  be  absolute  unless  upon  application  made  and 
good  cause  shown,  upon  notice  to  the  opposite  party  within  ten 
days,  if  the  court  is  in  session,  and  if  not  on  the  first  motion  day 
of  the  next  session,  the  court  shall  revoke  said  order  and  restore 

•aid  appeal. 
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RULE  XVI. 

Semittitiir.— The  remittitur  ahall  contain  a  copy  of  the  judg- 
ment of  this  court  and  the  return  made  by  the  clerk  below,  and 
shall  be  sealed  with  the  seal  and  signed  by  the  clerk  of  this  court. 

RULE  ZVIL 

Affirmance  by  default.— When  a  judgment  or  order  shall  he 
affirmed  by  the  default  of  the  appellant,  the  remittitur  shall  not 
be  sent  to  the  court  below^  unless  this  court  shall  otherwise 
direct,  until  ten  <lays  after  notice  of  the  affirmance  shall  have 
been  served  by  the  attorney  for  the  respondent  on  the  attorney 
for  the  appellant  and  proof  thereof  filed  with  the  clerk.  Service 
of  the  notice  shall  be  proved  to  tlie  clerK  by  affidavit,  or  by  the 
writt-en  admission  of  the  attorney  on  whom  it  was  served. 
(Amended  December  lo,  1906.) 

RULE  XVUL 

Enlarging;  time;  revoking  orders. —  The  time  prescribed  by 
these  rules  for  doing  any  act  may  be  enlarged  by  the  court  or 
by  any  of  the  Judges  thereof;  and  any  of  the  Judges  may  make 
orders  to  stay  proceedings,  which,  when  served  with  papers  and 
notice  of  motion,  shall  stay  the  proceedings  according  to  the 
terms  of  the  order.  Any  order  may  be  revoked  or  nk)dified  by  the 
Judge  who  made  it ;  or,  in  case  of  his  absence  or  inability  to  act, 
by  any  of  the  other  Judges. 

RULE  XIX. 

Calendars. — ^\Vhen  a  new  calendar  is  ordered  by  the  court,  the 
clerk  shall  place  thereou  all  causes  in  which  notices  of  argument, 
with  proof  or  admission  of  senice,  have  been  filed  in  his  office ; 
and,  also,  if  ordered  by  the  court,  all  other  causes  in  which  the 
returns  have  been  filed  in  his  office;  and  the  causes  so  put  on 
the  calendar  by  the  direction  of  the  court  will  be  heard  in  their 
order  aa  if  regularly  noticed. 

RULE  XX. 

Miotioiis  for  re-argument.— Motions  for  re-argument  must  be 
submitted  on  printed  briefs,  without  oral  argument,  on  notice 
to  the  adverse  party,  stating  briefly  the  ground  upon  which  n 
re-argument  is  asked,  and  the  points  supposed  to  have  been  over- 
looked or  misapprehended  by  the  court,  with  proper  rcferonoc 
to  the  particular  portion  of  the  case,  and  to  the  authorities  relied 
npoB.      (Amended  December  16,  1906.) 


Rules  l-lll     RULKS  OK  ADMISSION  OF  AriORXKYS. 

RULES  OF  THE  COURT  OF  APPEALS  FOR  THE  ADMISSION 
OF  ATTORNEYS  AND   COUNSELORS-AT-LAW.'* 

(Adopted  by  the  Court  of  Appeals.  December  2,  1896,    Amended 
April,  1908,  and  May  17,  1911.     In  effect  July  1,  1911.) 

RULE  L 

General  regulation  as  to  admission. —  No  person  shall  be  ad- 
mitted to  practice  as  an  attorney  or  counselor  in  any  court  of 
record  of  the  State  except  upon  an  order  of  the  Apellate  Divi- 
sion of  the  Supreme  Court  admitting  him  to  the  bar  and  licensing 
him  to  practice  upon  compliance  with  these  rules. 

RULE  U. 

Admission  without  examination. —  The  followinj^  classes  of  per- 
sons may  in  the  discretion  of  the  Appellate  Division  be  ac^ittcd 
and  licensed  without  examination: 

1.  Any  person  admitted  to  practice  and  who  has  practiced  hve 
years  as  a  member  of  the  bar  in  the  highest  law  court  in  any 
other  state  or  territory  of  the  American  Union  or  in  the  District 
of  C'Olumbia. 

2.  Any  person  admitted  to  practice  and  who  has  practiced  five 
years  in  another  countri'  whose  jurisprudence  is  based  on  the 
principles  of  the  English  common  law. 

3.  Any  American  citizen  domiciled  in  a  foreign  country  whose 
jurisprudence  is  based  on  the  principles  of  the  English  common 
law  holding  a  diploma  or  degree  which  would  entitle  him  to  prac- 
tice law  in  the  courts  of  such  foreign  country  if  a  citizen  thereof. 

Any  person  admitted  under  this  rule  mu>4t  poss<>Hs  the  other 
qualihcations  required  by  these  rules  and  must  produce  a  letter 
of  recommendation  from  one  of  the  judges  of  the  highest  law- 
court  of  such  other  state  or  country,  or  furnish  other  satiiffactory 
evidence  of  character  and  qualifications. 

An  attorney  and  counselor  from  another  state  or  foreign  juris- 
diction may  in  the  discretion  of  any  court  of  record  be  admitted 
pro  hac  vice  to  participate  in  the  trial  or  argument  of  any  cause 
in  which  he  may  be  employed. 

RULE  lU. 

Admission  on  examination. —  Three  classes  of  persons  may  be 
admitted  to  the  bar  upon  examination: 

1.  Persons  who  are  not  graduates  of  a  college  or  university; 

2.  Persons  who  are  graduates  of  a  college  or  university;  and 

3.  Persons  who  have  been  admitted  as  attorneys  and  have  prac- 
ticed three  years  in  another  state  or  country. 

In  each  class  the  applicant  must  prove  by  his  own  affidavit  to 
the  satisfaction  of  the  State  Bo4ird  of  Law  Examiners  that  he 
is  a  citizen  of  the  United  States,  twenty-one  years  of  age,  stat- 
ing his  age,  and  an  actual  and  not  a  constructive  resident  of 
the  State  for  not  less  than  six  months  immediately  preceding 
and  that  he  has  not  been  examined  for  admission  to  practice  and 
been  refused  admission  within  four  months,  and  that  he  has 
studied  law  in  the  manner  and  according  to  the  conditions  in 
these  rules  prescribed. ^ 

•  Attention  Is  called  to  Laws  181)8,  ch,  165,  and  Laws  1899,  ch.  225. 
requiring  the  regis^tration  lu  tlie  office  of  the  clerk  of  tho  Court  of 
Aiiptals  of  uU  prisons  adniiited  to  practice  as  attorncys-at-law  or  as 
attorneys  and  counsolors-ut-luw  in  tUe  courts  of  record  of  the  iitate. 
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Applicants  in  the  first  class  (i.  e.,  persons  who  arc  not  grad- 
uates of  a  college  or  university)  must  have  studied  law  for  a 
period  of  four  years.  Such  an  applicant  may  pursue  his  course 
of  law  study  wholly  by  serving  a  clerkship  in  the  office  of  a 
practicing;  attorney;  or  partly  by  serving  such  clerkship  and  partly 
by  attending  a  law  school;  but  every  such  applicant  must  serve 
such  clerkship  for  a  period  of  at  least  one  year  continuously 
either  before  examination  by  the  State  Board  of  Law  Exam- 
iners or  after  snch  examination  and  prior  to  admission  to  the  bar. 

Applicants  in  the  second  class  (i.  e.,  persons  who  are  ^aduntes 
of  a  college  or  university)  must  have  studied  law  for  a  period  of 
three  years.  Such  an  applicant  may  pursue  his  course  of  law 
study  wholly  by  serving  a  clerkship  in  the  office  of  a  practicing 
attorney;  or  wholly  by  attending  a  law  school;  or  partly  by 
serving  such  clerkship  and  partly  by  attending  a  law  school. 

Applicants  in  the  third  class  (i.  e.,  persons  who  have  been 
admitted  as  attorneys  and  have  practiced  three  years  in  another 
state  or  country)  must  have  studied  law  for  a  period  of  one 
year  within  this  State  and  pursue  such  course  of  study  either  by 
serving  a  clerkship  or  by  attendance  upon  a  law  school  as  the 
applicant  may  elect. 

Candidates  for  admission  to  the  bar  under  this  rule  (i.  e.,  upon 
examination)  may  be  admitted  and  licensed  upon  producing  and 
filing  with  the  court  the  certificate  of  the  State  Board  of  Law 
Examiners  that  the  applicant  has  satisfactorily  passed  the  ex- 
amination prescribed  by  these  rales  and  has  complied  with  their 
provisions,  and  upon  producing  and  filing  with  the  court,  in  the 
case  of  applicants  in  the  first  class  (i.  e.,  persons  who  are  not 
graduates  of  a  college  or  university),  evidence  that  he  has  served 
a  r«*gular  clerkship  of  one  year  in  this  State  with  an  attorney  or 
attorneys  in  regular  practice,  either  before  or  after  having  passed 
such  examination.  The  applicant  must  also  produce  and  file  evi- 
dence that  he  is  a  person  of  good  moral  character  which  must 
be  shown  by  the  affidavits  of  two  reputable  persons  of  the  town 
or  city  in  which  he  resides,  one  of  whom  mnst  be  a  practicing 
attorney  of  the  Supreme  Court.  Such  affidavits  must  state  that 
the  applicant  is,  to  the  knowledge  of  the  affiant,  a  person  of 
good  moral  character  and  must  set  forth  in  detail  the  facts  upon 
which  snch  knowledge  is  based;  but  such  affidavits  shall  not  be 
condwiiTe  «nd  the  court  may  make  further  examination  and 
inqniry. 

.  If  the  applicant  be  a  graduate  of  a  college,  or  university,  he 
must  have  pursued  the  prescribed  course  of  law  study  after  his 
graduation,  and,  if  he  be  a  person  admitted  to  the  bar  of  an- 
other state  or  country,  he  must  have  pursued  his  prescribed  pe- 
riod of  law  study  after  having  remained  as  a  practicing  attorney 
in  snch  other  state  or  country  for  the  period  of  three  years. 

RULE  IV. 

Itesiilatioiis  concerning  preUminary  studies. — All  candidates  for 
admission  to  the  bar  upon  examination,  except  applicants  in  the 
third  class  mentioned  in  Rule  III  (i.  e.,  persons  who  have  been 
admitted  and  have  practiced  three  years  in  another  stnto  or 
country),  mnst  have  pursued  a  preliminary  course  of  study  evi- 
denced by  graduation  from  a  college  or  university,  or  by  passing 
a  Regents*  examination  or  the  equivalent,  as  hereinafter  pre- 
scribed: 
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Applicants  who  are  not  graduates  of  a  college,  or  anlTersity, 
subject  to  the  limitations  and  requirements  hereinafter,  in  this 
subdivision,  expressed,  or  members  of  the  bar  as  aboTe  described, 
before  entering  upon  the  clerkship  or  attendance  at  a  law  school 
herein  prescribed  shall  have  passed  an  examination  conductetl 
under  the  authority  and  in  accordance  with  the  ordinances  and 
rules  of  the  University  of  the  State  of  New  York,  in  English, 
three  years;  niatheniatics,  two  years;  Latin,  two  years;  science, 
one  year;  history,  two  years;  or  in  their  substantial  equivalents 
as  defined  by  the  rules  of  tiie  University,  and  shall  have  filed 
a  eertifiejite  of  nueli  faet,  signed  by  the  (Commissioner  of  Edu(*a- 
tion,  with  the  clerk  of  the  Court  of  Appeals,  whose  duty  it  shall 
be  to  return  to  the  person  named  therein  a  certified  copy  of 
the  same,  showing  the  date  of  such  filing.  The  Regents  may 
accept  as  the  equivalent  of  and  substitute  for  the  examination 
in  this  rule  prescribed,  either,  first,  a  certificate,  properly  authen- 
ticated, of  having  successfully  completed  a  full  year's  course  of 
study  in  any  college,  or  university;  second,  a  certificate,  prop- 
erly authenticated,  of  having  satisfactorily  completed  a  four 
years*  course  of  study  in  any  institution  registered  by  the  Re- 
gents as  maintaining  a  satisfactory  academic  standard;  or,  third, 
a  Regents'  diploma. 

All  graduates  of  a  college  or  university  existing  under  the 
government  or  laws  of  any  foreign  country  other  than  those 
where  English  is  the  language  of  the  people,  and  all  applicants 
who  apply  for  law  students*  certificates  upon  equivalents  or  sub- 
stitutes, as  above  provided,  all  or  any  part  of  which  are  earned 
or  issued  in  said  foreign  countries,  shall  pass  the  Regents'  ex- 
amination in  second  year  English.  The  Regents'  certificate  above 
prescribed  shall  be  deemed  to  take  effect  as  of  the  date  of  the 
completion  of  the  Regents'  examination,  as  the  same  shall  appear 
upon  said  certificate. 

RULE  V. 

ReguUtions  concerning  study  at  Uw  schools. —  The  provisions 
of  these  rules  for  study  at  a  law  school  must  be  fulfilled  by 
good  and  regular  attendance  and  successfully  completing  the 
prescribed  course  of  instruction  at  an  incorporated  law  school, 
or  a  law  school  connected  with  an  incorporated  college  or  uni- 
versity, having  a  law  department  organized  with  competent 
instructors  and  professors,  in  which  instruction  as  hereinafter 
provided  is  regularly  given. 

(rood  and  regular  attendance  upon  and  the  successful  com- 
pletion of  the  prescribed  course  of  instruction  at  a  law  school, 
the  school  year  of  which  shall  consist  of  not  less  than  thirty-two 
school  weeks,  exclusive  of  vacations,  in  which  not  less  than  ten 
hours  of  attendance  upon  law  lectures  or  recitations  of  such  pre- 
scribed course,  to  be  given  or  conducted  by  regular  members  of 
the  faculty,  are  requinni  in  each  week,  shall  be  deemed  a  year's 
att<»ndance  under  this  rule. 

The  same  period  of  time  shall  not  be  duplicated  for  different 
purposes;  except  that  a  student  attending  a  law  school,  as  herein 
provided,  and  who,  during  the  vocations  of  such  school,  not 
exceeding  three  months  in  any  one  year,  shall  pursue  his  studies 
in  the  olRee  of  a  practicing  attorney,  shall  be  allowed  to  count 
the  time  so  occupied  during  such  vacation  or  vacations  as  part 
of  the  clerkship  in  a  law  office  specified  in  these  rules. 
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RULE  YL 

ions  concenufig  derkship. —  The  provisions  of  these 
rales  for  studying  law  by  the  service  of  a  regular  clerkship  must 
be  fulfilled  by  serving  such  clerkship  in  the  office  of  a  practicing 
attorney  of  the  Supreme  Court  in  this  State,  after  the  camlidate 
has  attained  the  age  of  eighteen  years.  • 

It  shall  be  the  duty  of  attorneys,  with  whom  a  clerkship  shall 
be  commenced,  to  file  a  certificate  of  the  same  in  the  office  of 
the  clerk  of  the  Court  of  Appeals,  which  certificate  shall,  in  rn<'h 
case,  state  the  date  of  the  beginning  of  the  period  of  clerkxhip, 
and  such  period  shall  be  deemed  to  commence  at  the  time  of 
such  filing  and  shall  be  computed  by  the  calendar  year. 

In  computing  the  period  of  clerkship  a  vacation  actually  taken. 
not  exceeding  two  months  in  each  year,  shall  be  allowed  as  a 
part  of  such  year. 

RULE  VII. 

Proof  to  entitle  candidate  to  examination. —  l^e  State  Board 
of  Law  Examiners,  before  admitting  an  applicant  to  an  exami- 
nation,  shall  require  proof  that  the  preliminary  conditions  pre- 
scribed by  these  rules  have  been  fulfilled;  which  proof  shall  be 
made  as  follows,  viz.: 

First.  That  the  applicant  is  a  college  graduate,  by  the  pro- 
duction of  his  diploma,  or  certificate  of  graduation,  under  the 
seal  of  the  college. 

Second.  That  he  has  been  admitted  to  the  bar  of  another  Stiite 
or  country,  by  thq  production  of  his  license,  or  certificate,  exe- 
cuted by  the  proper  authorities.    » 

Third.  In  all  cases  where  the  service  of  a  clerkship  is  required, 
that  he  has  served  a  regular  clerkship  in  the  office  of  a  practicing 
attorney  of  the  Supreme  Court  in  this  State,  after  the  .*igo  of 
cightc^'n  year*,  by  producing  and  filing  with  the  Board  a  certified 
copy  of  the  attorney's  certificate,  as  filed  in  the  office  of  the  clerk 
of  rhe  Court  of  Appeals,  and  producing  and  filing  an  affidavit 
of  the  attorney  or  attorneys  with  whom  such  clerkship  was 
served,  showing  the  actual  service  of  such  a  clerkship,  the  con- 
tinuance and  end  thereof,  and  that  not  more  than  two  months* 
vacation  was  taken  in  any  one  year.  Both  of  said  affidavits 
must  be  to  the  effect  that  during  the  entire  ijeriod  of  such  clerk- 
ship, except  during  the  stated  vacation  time,  the  applicant  wns 
actually  employed  by  said  attorney  as  a  regular  law  clerk  and 
student  in  his  law  office,  and  under  his  direction  and  advice, 
engaged  in  the  practical  work  of  the  office  during  the  usual 
business  hours  of  the  day. 

Fourth.  The  time  of  study  allowed  in  a  law  school  must  be 
proved  by  the  certificate  of  the  teacher  or  president  of  the 
faculty,  under  whose  instructions  the  person  has  studied,  under 
the  seal  of  the  school,  if  such  there  be,  in  addition  to  the  aflldavit 
of  the  applicant,  which  must,  also,  state  the  njxe  at  which  the 
applicant  began  his  attendance  at  such  law  school.  Said  certifi- 
cate and  affidavit  must,  also,  show  that  the  law  sthool  prescribes 
the  course  of  instruction  contemplati'd  by  these  rules,  and  each 
shall  also  contain  the  statement  that  said  aijplicant  took  the  pre- 
srribed  conrse  of  instruction  required  at  said  school  for  the  <ie>rree 
of  Bachelor  of  Laws  while  in  attendance  thereat,  and  bona  fide 
tix)k  and  successfully  passed  all  examinations  in  all  the  subjects 
re<iuired  lor   said   degree  during  such   period  of   attendance,  in 
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each  caso  speoifyinK  the  subjects  in  which  said  applicant  took 
and  passed  his  i>xaniinations  as  aforesaid,  which  proQf  muat  be 
satisfactory  to  the  Board  of  Examiners. 

Fift^i.  That  the  applicant  has  passed  the  Regents'  examination, 
or  its  equivalent  must  be  proved  by  the  production  of  a  certified 
copy  of  the  Regents*  certificate  filed  in  the  office  of  the  clerk 
of  the  Court  of  Appeals,  as  hereinbefore  provided. 

Sixth.  When  it  satisfactorily  appears  that  any  diploma,  affi- 
davit, or  certificate,  reiiuired  to  be  prodluced  has  been  lost,  or 
destroyed,  without  the  fault  of  the  applicant,  or  has  been  unjustly 
refused  or  withheld,  or  by  the  death  or  aosencQ  of  the  person 
or  officer  who  should  have  made  it,  cannot  be  obtained,  the 
Board  of  Law  Examiners  may  accept  such  other  proof  of  the 
requisite  facts  as  they  shall  deem  sufficient. 

Seventh.  A  law  student  whose  derkship,  or  attendance  at  a 
law  school  has  already  begun,  as  shown  by  the  records  of  the 
Court  of  Appeals,  or  of  any  incorporated  law  school,  or  law 
school  established  in  connection  with  any  college  or  university, 
may,  at  his  option,  file  or  produce,  instead  of  the  proofs  required 
by  these  rules,  those  required  by  the  Rules  of  the  Court  of 
Appeals  in  force  June  1,  1908. 

RULE  VIU. 

Regulations  concerning  examination.— The  examination  hold 
by  such  State  Board  of  Examiners  may  be  conducted  by  oral  or 
written  questions  and  answers,  or  partly  oral  and  partly  written, 
but  shall  be  as  nearly  uniform  in  the  knowledge  and  capacity 
which  they  shall  rc(iuire  as  is  reasonably  possible.  Every  appli- 
cant shall  be  given  and  required  to  pass  a  satisfactory  examina- 
tion in  the  canons  of  ethics  a<iopted  by  the  American  Bar  Asso- 
ciation and  by  the  New  York  State  Bar  Association.  An 
applicant  who  has  failed  to  pass  one  examination  cannot  again 
be  examined  until  at  least  four  months  after  such  failure. 

The  State  Board  of  Law  Examiners  shoU  be  paid  as  com- 
pensation, each,  the  sum  of  two  thousand  dollars  per  year,  and, 
in  addition,  such  further  sum  as  the  court  may  direct,  and  an 
annual  sum  not  exeeeding  two  thousand  dollars  per  year  shall 
be  allowed  for  necessary  disbursements  of  the  Board.  Eh'ery 
applicant  for  examination  shall  pay  to  the  examiners  a  fee  of 
fifteen  dollars,  which  shall  be  applied  upon  the  compensation  and 
allowance  above  nrovided,  and  any  surplus  thereafter  remaining 
shall  be  held  by  the  treasurer  of  the  State  Board  of  Law  Exam- 
iners and  deposited  in  some  bank,  In  good  standing,  in  the  city 
of  Albany,  to  his  eredit  and  subject  to  his  draft  as  such  treas- 
urer, when  approved  by  the  Chief  Judge. 

RULE  IX. 

Relief  from  excusable  mistakes. —  When  the  filing  of  a  certifi- 
cate, as  required  by  these  rules,  has  been  omitted  by  excusable 
mistake  or  without  fault,  the  court  may  order  such  'filing  as  of 
the  proper  date. 

RULE  X. 

Additional  rules  by  the  Appellate  Division. —  Tlie  Justices  of 
the  Appellate  Division  in  each  department  may  adopt  for  their 
several  and  respr<'tiv<»  departments  such  additional  special  rules 
for  ascertaining  the  moral  and  general  fitness  of  applicants  as 
to  such  Justices  may  seem  proper. 
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STATK    OF    NEW    YORK  — IN    COURT    OF    APPEALS. 

At  a  CoDrt  of  Appeals  for  the  State  of  New  York,  Held 
at  the  Capitol,  in  the  City  of  Albany,  on  the  17th  Day 
of  April,  A.  D.  1913.  Present:  Hon.  Bd^r  M.  Cullen. 
Chief  Judge,  Presiding. 

IN    THE    MATTER   OF   THE    STATE    BOARD    OF    LAW 

EXAMINERS. 

Objections  haring  been  formulated  and  presented  to  the  court 
with  respect  to  the  methods  of  examinations  pursued  by  the 
State  Board  of  Law  Examiners,  and  with  respect  to  other  matters 
in  the  administration  of  their  office,  and  the  same  having  been 
duly  considered  by  the  court,  it  is  hereby  ordered  as  follows, 
namely :  s 

I.  It  is  ordered  that  the  publication  of  the  book  entitled  *'  Bar 
Examinations  and  Courses  of  Study  "  be  discontinued. 

II.  It  is  ordered  that  the  papers  containing  the  written  answers 
jjliven  by  rejected  candidates,  upon  their  examinations  for  admis- 
sion to  practice  as  attorneys  and  counselors  at  law  in  the  courts 
of  this  State,  be  preserved  for  a  period  of  four  weeks  from  the 
date  of  the  announcement  bj*  the  Board  oi  the  results  of  the 
examinations,  when  they  may  be  destroyed,  and  that  of  the 
examination  papers  of  successful  candidates  one  in  twenty  sets 
thereof  be  preserved  for  the  period  of  three  years  and  filed  in 
the  office  of  the  clerk  of  the  court. 

III.  The  State  Board  of  Law  Examiners  is  instructed  so  to 
frame  the  questions  propounded  to  candidates  for  admission  to 
practice  as  to  permit  of  a  reasoned  answer  to  a  question.  The 
Board  is  instructed  in  that  respect  to  formulate  questions, 
whether  based  upon  decided  cases  or  up6n  statutes,  so  as  to 
ascertain  the  ability  of  the  candidate  to  apply  his  knowledge  of 
legal  principles  and  of  statutory  rules,  and  to  explain  the  method 
of  their  application  by  him,  rather  than  to  elicit  answers  the 
correctness  of  which  will  rest  upon  the  candidate's  power  of 
memorization.  The  marking  of  a  candidate  should  be  measured  by 
the  reasoning  power  shown,  and  not  wholly  by  mere  correctness. 

IV.  It  is  further  ordered  that  a  copy  of  this  order  be  printed 
with  the  roles  for  the  admission  of  attorneys  and  counselors  at 
Uiw;  that  a  copy  be  filed  in  the  office  of  the  Secretary  of  State 
and  that  a  copy  be  transmitted  to  the  presiding  justice  of  the 
Appellate  Division  of  the  Supreme  Court  in  each  judicial 
department. 

R.  M.  BARBER, 

Clerk. 


GENERAL  RULES  OF  PRACTICE. 


r 


General  Rules  of  Practice. 


SUPRBHE  COURT  RULB5. 

AdopUd  IB  coorenUoa  of  tb«  Jnstieet  of  the  Suprame  Court  Msimwl  to  the  Appdhte 
Dinnoii  thcmf,  hdd  »t  Albany,  Dfeembor,  1805,  pumunt  to  Cooe  of  Civil  Procedure, 
•KtHn  17;  uneDdfld  October  34.  1890;  ftmended  Oetober  M,  19QS;  amended  April  1, 

R«Ie  1«     Applieatlon  for  mdmlulon  aa  attomeys. 

Within  ten  days  after  the  first  day  of  Janaarr  in  each  year, 
the  Appellate  DiTision  in  each  department  shall  appoint  a 
Committee  on  Character  and  Fitness  of  not  less  than  three  for 
the  department,  or  may  appoint  a  committee  for  each  Judicial 
District  within  the  department,  to  whom  shall  be  referred  all 
applications  for  admission  to  practice  as  attorney  and  counselor 
at  law,  such  committee  to  continue  in  office  until  their  successors 
are  appointed.  To  the  respective  committees  shall  be  referred 
all  applications  for  admission  to  practice,  either  upon  the  cer- 
tificate of  the  State  Board  of  Law  Examiners,  or  upon  motion 
ander  Rule  2  of  the  Rules  of  the  Court  of  Appeals  for  the 
admission  of  attorneys  and  counselors  at  law.  Tne  committee 
shall  require  the  attendance  before  it,  or  a  member  thereof,  of 
each  applicant,  with  the  affidavit  of  at  least  two  practicing 
attorneys  acquainted  with  such  applicant,  residing  in  the  Judicial 
District  in  which  the  applicant  resides,  that  he  is  of  such  char- 
acter and  i^neral  fitness  as  justifies  admission  to  practice,  and 
the  affidavit  must  set  forth  m  detail  the  facts  upon  which  the 
affiant's  knowledge  of  the  applicant  is  based,  and  it  shall  be  the 
duty  of  the  committee  to  examine  each  applicant,  and  the  com- 
mittee must  be  satisfied  from  such  exammation,  and  other  evi- 
dence that  the  applicant  shall  produce,  that  the  applicant  has 
such  qnalifications  as  to  character  and  general  fitness  as  in  the 
opinion  of  the  committee  justify  his  admission  to  practice,  and 
no  person  shall  be  admitted  to  practice  except  upon  the  production 
of  a  certificate  from  the  committee  to  that  effect,  unless  the 
court  otherwise  orders. 

No  applicant  shall  be  entitled  to  receive  such  a  certificate 
who  is  not  able  to  ■  speak  and  to  write  the  English  language 
intelligently,  nor  until  he  affirmatively  establishes  to  the  satis- 
faction of  the  committee  that  he  possesses  such  a  character 
as  justifies  his  admission  to  the  Bar  and  qualifies  him  to  per- 
form the  duties  of  an  attorney  and  counselor  at  law. 

An  applicant  for  admission  to  practice  as  an  attorney  and 
counselor  at  law  on  motion,  under  the  provisions  of  Rule  2  of 
the  Rules  of  the  Court  of  Appeals  for  the  admission  of  attor- 
neys and  counselors  at  law,  must  present  to  the  court  proof  that 
he  haa  been  admitted  to  practice  as  an  attorney  and  counselor 

TT 


Rule  2  GENERAL  RULES  OF  PRACTICE. 

at  law  in  the  hij^hest  court  of  law  in  another  state,  or  in  a 
country  whose  jurisprudence  is  based  upon  the  principles  of  the 
common  law  of  En|2:land;  a  certificate,  executed  by  the  proper 
authorities,  that  he  has  been  duly  admitted  to  practice  ia  such 
state  or  country;  that  1^  has  actuaily  remaint^d  in  8aid  state  or 
country,  and  practiced  in  such  court  as  attorney  and  counselor 
at  law  for  at  least  three  years;  a  certificate  from  a  judge  of  such 
court  that  he  has  been  duly  admitted  to  practice  and  has 
actually  continuously  practiced  as  an  attorney  and  counselor  at 
law  for  a  period  of  at  least  three  years  after  he  has  been 
admitted,  specifying  the  name  of  the  ^plaee  or  places  in  which  he 
has  so  practiced  and  that  he  has  a  good  character  as  such 
attorney.  Such  certificate  must  be  duly  certified  by  the  clerk  of 
the  court  of  which  the  judge  is  a  member,  and  the  seal  of  the 
court  must  be  attached  thereto.  He  must  also  prove  that  he  is 
a  citizen  of  the  United  States  and  has  been  an  actual  resident 
of  the  State  of  New  York,  or  of  an  adjoining  state,  for  at  least 
six  months  prior  to  the  making  of  the  application,  giving  the 
place  of  his  residence  by  street  and  number,  if  such  there  be, 
and  the  length  of  time  he  has  been  such  resident.  He  shall 
also  submit  the  affidavits  of  two  persons  who  are  residents  of 
the  judicial  district  in  which  he  resides,  one  of  whom  must  be 
an  attorney  and  counselor  at  law,  that  he  is  of  such  character 
and  general  fitness  as  justifies  admission  to  practice,  and  the 
affidavit  must  set  forth  in  detail  the  facts  upon  which  the  affiant's 
knowledge  of  the  applicant  is  based.  In  all  cases  the  applicant 
must  appear  in  person  before  the  court  on  the  motion  for 
his  admission,  and  also  before  the  committee  on  character  and 
fitness  for  the  district  in  which  the  application  is  made.  When 
the  applicant  resides  in  an  adjoining  state,  and  a  motion  is 
made  to  admit  him  to  practice  in  this  state  without  actual 
residence  herein,  in  addition  to  the  foregoing  facts,  the  appli- 
cant must  prove  to  the  satisfaction  of  the  court  that  he  has 
opened  and  maintains  an  office  in  this  state  for  the  transaction 
of  law  business  therein. 

In  all  cases  the  applicant  for  admission  must  file  with  the 
clerk  of  the  Appellate  Division  of  the  proper  department  the 
papers  required  for  his  admission  as  hereinbefore  specified  prior 
to  or  at  the  time  of  the  motion  for  admission  to  practice. 
(Amended  April  1,  1910,  in  effect  Sept.  1,  1910.) 

Rale  2.     Paperw^  ivhere  filed;  Indorsementii. 

The  papers,  in  cases  pending  in  the  Appellate  Division,  shall  be 
filed  with  the  clerk  of  such  division  of  the  depairtment  in  which 
the  case  is  pending.  In  all  other  cases  where  no  provision  is 
made  by  the  Code,  papers  in  the  Supreme  Court  shall  be  filed  in 
the  office  of  the  clerk  of  the  county  specified  in  the  complaint  as 
the  place  of  trial.  In  Surrogate's  Courts,  in  the  office  of  Sur- 
rogate; in  other  courts  of  record,  in  the  office  of  the  respective 
clerks  thereof.  In  case  the  place  of  trial  be  changed  to  another 
county,  all  subsequent  papers  shall  be  filed  in  the  county  to  which 
such  change  is  made.  All  papers  served  or  filed,  must  be  indorsed 
or  subscribed  with  the  nanu'  of  the  attorney  or  attorneys,  or  the 
name  of  the  party  if  he  appears  in  person,  and  his  or  their  office 
address,  or  place  of  business. 
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Rvie  3.     Motion  papern  to  1>e  «pecllle4  In  order  and  filed i 
effect  of  fnilare  to  file;  entry  of  order* 

When  any  order  is  entered,  all  the  papers,  used  or  read  on 
the  motion  on  either  side,  shall  be  specihed  in  the  order,  and 
shall  be  filed  with  the  clerk,  unless  already  on  file  or  otherwise 
ordered  by  the  court,  or  the  order  may  be  set  aside  as  irregular, 
with  costs.  The  clerk  shall  not  enter  such  order  unless  the 
motion  papers  are  file^,  and  unless  the  order  is  signed  by  the 
justice  presiding  at  the  court  at  which  the  motion  was  heard. 
When  an  opinion  has  been  delivered  by  the  court,  it  Ahall  be  filed 
with  the  order  and  shall  be  considered  a  part  of  the  record  upon 
which  the  order  was  made;  and  if  the  order  does  not  state  the 
grounds  upon  which  it  was  made,  the  opinion  may  be  considered 
to  ascertain  such  grounds. 

When  the  affidavits  and  papers  upon  a  non-enumerated  motion 
are  required  by  law  or  by  the  rules  of  the  court  to  be  filed, 
and  the  order  to  be  entered  in  a  county  other  than  that  In  which 
the  motion  is  made,  the  clerk  shall  deliver  to  the  party  pre- 
vailing in  the  motion,  unless  the  court  shall  otherwise  direct,  a 
certified  copy  of  the  rough  minutes,  showing  what  papers  were 
usctl  or  road,  together  with  the  affidavits  and  papers 
used  or  read  upon  such  motion,  with  a  note  of  the  decision 
th«?reon,  or  the  order  directed  to  be  entered,  properly  certified. 
It  shall  be  the  duty  of  the  party  to  whom  such  oapers  are  de- 
livered to  cause  the  same  to  be  filed,  and  the  proper  order 
entered  hi  the  proper  county  within  ten  days  thereafter,  or  the 
order  may  be  set  aside  as  irregular,  with  costs.  (Amended  Apr. 
1,  1910,  in  effect  Sept.  1,  1910.) 

Rnle  4.  ITndertaklngr  and  afflda-vlt  In  proceedlngr*  for 
Injunctions^  attfichment,  order  of  arrest  and  writ  to  be 
filed. 

Except  where  otherwise  expressly  provided  by  law,  it  shall  be 
the  duty  of  the  attorney  of  the  party  required  to  give  a  bond  or 
undertaking  to  forthwith  file  the  same  with  the  proper  clerk;  and 
in  case  such  bonds  and  undertakings  shall  not  be  so  filed,  any 
party  to  the  action  or  special  proceeding,  or  other  persons  inter- 
ested, shall  be  at  liberty  to  move  the  court  to  vacate  the  pro- 
ceedings or  order  as  if  no  bond  or  undertaking  had  been  given. 
It  shall  also  be  the  duty  of  the  attorney  to  file  the  petition  or 
affidavit  upon  which  an  injunction,  attachment,  order  of  arrest, 
or  writ,  has  been  granted  within  ten  days  after  the  same  shall 
have  been  served.  In  case  of  a  failure  so  to  file  such  petition  or 
aflldavit,  the  opposing  party  may  move  to  vacate  the  order,  war- 
rant or  writ,  and  the  same  shall  be  vacated  by  the  court  or  judge 
granting  the  same,  unless  for  proper  cause  shown  time  to  file  the 
same  shall  be  extended. 

Rnle  5.  Snretlen,  Jnatlfieatlon  of  bonds  to  be  ackn6wl« 
edsed. 

Whenever  a  Justice  or  other  officer  approves  of  the  security  to 

be  given  in  any  case,  or  reports  upon  its  fjufflcioncy.  it  shall  be 

his  duty  to  require  personal  sureties  to  justify,  or,  if  the  security 
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offered  is  by  way  of  mortgage  on  real  estate,  to  require  proof  of 
the  value  of  snch  real  estate.  And  all  bonds  and  undertakings, 
and  other  securities  in  writing,  shall  be  duly  proved  or  acknowl- 
edRod  in  like  manner  as  deeds  of  real  estate,  before  the  same 
shall  be  received  or  filed. 

In  no  case  shall  an  attorney  or  counselor  be  surety  on  any 
undertaking  or  bond  required  by  law,  or  by  these  rules,  or  by  any 
order  of  a  court  or  judge,  in  any  action  oif  proceeding,  or  be  bail 
in  any  civil  or  criminal  case,  or  proceeding. 

Rnle  6.     Sheriff's  return,  hofr  compelled* 

At  any  time  after  the  ^ay  when  it  is  the  duty  of  the  sheriff,  or 
other  oltlcer,  to  return,  deliver,  or  file  any  process  or  other  paper, 
by  the  provisions  of  the  Code  of  Civil  Procedure,  or  by  these 
rules  of  the  courts,  any  party  entitled  to  have  such  act  done,  ex- 
cept where  otherwise  provided  by  law,  may  serve  on  the  officer  a 
notice  to  return,  deliver,  or  file  such  process,  or  other  paper  as 
the  case  may  be,  within  ten  days,  or  show  cause,  at  a  Special 
Term  to  be  designated  in  said  notice,  why  an  attachment  should 
not  issue  against  him. 

Rale  7.    Books  to  be  kept  by  elerk  of  oovrts* 

The  clerk  of  the  Appellate  Division  in  each  department  shall 
keep: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  actions  and  proceedings  which  are  pending  in  that  court, 
and  all  actions  or  special  proceedings  commenced  in  the  Appellate 
Division  with  entries  under  each,  showing  the  proceedings  taken 
therein  and  the  final  disposition  thereof. 

2.  A  minute  book,  showing  the  proceedings  of  the  court  frooi 
day  to  day. 

3.  A  remittitur  book,  containing  the  final  order  made  upon  the 
decision  of  each  case,  a  certified  copy  of  which  shall  be  trans- 
mitted to  the  proper  clerk  as  required  by  the  Code  of  Civil 
Procedure.  ^ 

4.  A  book,  properly  indexed,  in  which  shall  be  recorded  at  large 
all  bonds  or  undertakings  filed  in  his  office,  with  a  statement  of 
the  action  or  sporlal  proceeding  in  which  it  is  given,  and  a  state- 
nu'ut  of  any  disposition  or  order  made  of  or  concerning  it. 

5.  A  book,  properly  indexed,  which  shall  contain  the  name 
of  each  attorney  admitted  to  practice,  with  the  date  of  his  ad- 
mission, and  a  book,  properly  indexed,  which  shall  contain  the 
name  of  each  person  who  has  been  refused  admission  or  who 
has  been  disbarred  or  otherwise  disciplined  or  censured  by  the 
court.  The  clerk  of  each  department  shall  transmit  to  the  clerk 
of  tlie  Court  of  Appeals  and  to  the  clerks  of  the  other  depart- 
ments the  names  of  all  attorneys  who  have  been  admitted  to 
practice,  the  names  of  all  ttpi)ru'anto  who  have  been  refused 
admission,  and  the  names  of  all  attorneys  who  have  been  dis- 
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barred,  disciplined  or  censured  by  the  court.  The  clerk  of  each 
department  is  directed  to  enter  in  the  proper  book  the  name  of 
each  attorney  who  has  been  admitted  to  practice,  with  date  of 
his  admission,  and  the  name  of  each  person  who  has  been  re- 
fused admission  or  has  been  disciplined,  with  the  date  of  such 
refusal  of  admission  or  discipline,  received  from  the  other  de- 
partments of  the  state,  together  with  the  date  when  and  de- 
partment wherein  the  order'  was  made.  (Subd.  added  Apr.  1, 
1910,  in  effect  Sept.  1,  1910.) 

The  clerks  of  the  other  courts  shall  keep  in  their  respective 
office«.  in  addition  to  the  "judgment  book"  required  to  be  kept 
by  the  Code  of  Civil  Procedure: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  civil  actions  and  special  proceedings,  with  proper  entries 
under  each  denoting  the  papers  filed  and  the  orders  made  and 
the  steps  taken  therein,  with  the  dates  of  the  several  proceedings. 

2.  A  book  in  which  shall  be  entered  at  large  each  bond  and 
undertaking  filed  in  his  office,  with  a  statement  showing  when 
filed  and  a  statement  of  any  disposition  or  order  mad<e  of  or 
concerning  it. 

3.  Such  other  Books,  properly  indexed,  as  may  be  necessary  to 
enter  the  minutes  of  the  court,  docket  judgments,  enter  orders 
and  all  other  necessary  matters  and  proceedings,  and  such  other 
books  as  the  Appellate  Division  in  each  department  shall  direct. 

Rule  8.     Jvdsni^BtSy  eKterlnv  and  docketing  of. 

Judgments  shall  only  be  entered,  or  docketed,  in  the  offices  of 
the  clerks  of  the  courts  of  this  State,  within  the  hours  during 
which,  by  law,  they  are  required  to  keep  open  their  respective 
offices  for  the  transaction  of  business,  and  at  no  other  time. 

Rule  9.     Batry  of  appearance* 

(Repealed  Apr.  1,  1910,  in  effect  Sept  1*  1910.) 

Rale  lO.    Ckanve  of  attorneys* 

An  attorney  may  be  changed  by  consent  of  the  party  and  his 
attorney,  or  upon  application  of  the  client  upon  canso  shown  and 
upon  such  terms  as  shall  be  just,  by  the  order  of  the  court  or  a 
Judge  thereof,  and  not  otherwise. 

Rale  11.  Atfreements  between  parties  or  attorneys  to  lie 
la  writing* 

No  private  agreement  or  consent  between  the  parties  or  their 
attorneys,  in  respect  to  the  proceedings  in  a  cause,  shall  be  bind- 
ing, unless  the  same  shall  have  been  reduced  to  the  form  of  an 
order  by  consent,  and  entered,  or  unless  the  evidence  thereof  shall 
be  in  writing,  subscribed  by  the  party  against  whom  the  same 
shall  be  alleged,  or  by  his  attorney  or  counsel. 
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R«le  12.    Conaenta  to  payment  of  money  ont  of  court. 

All  consents  providing,  for  the  pa^^ment  of  money  out  of  court 
shall  be  acknowledged  before  an  officer  authorized  to  take  the 
acknowledgment  of  deeds,  accompanied  with  proof  of  the  identity 
of  the  applicant  from  some  person  other  than  the  applicant,  be^ 
fore  any  order  is  granted  thereon. 

Rule  18.    Ordem  of  nrrest,  injvnctlon  or  attachment. 

Erery  order  of  arrest,  as  well  "as  every  injunction  or  attach- 
ment, shall  briefly  state  the  grounds  on  which  it  is  granted. 

Role  14.   DtaeoTery  of  book*,  paper*  and  doenments* 

Applications  may  be  made  in  the  manner  provided  by  law  to 
compel  the  production  and  discovery  or  inspection  with  copy  of 
books,  papers  and  documents  relating  to  the  merits  of  any  civil 
action  pending  in  court  or  of  any  defense  of  such  action,  in  the 
following  cases:  ^ 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers  or 
documents  in  the  possession  or  under  the  control  of  the  defendant, 
which  may  be  necessary  to  enable  the  plaintiff  to  frame  his  com- 
plaint or  to  answer  any  pleading  of  the  defendant. 

2.  By  the  defendant,  to  compel  the  like  discovery  of  books, 
papers  or  documents  in  the  possession  or  under  the  control  of  the 
-plaintiffs,   which  may   be  necessary   to   enable  the  defendant  to 

answer  any  pleading  of  the  plaintiffs. 

3.  Either  party  may  be  compelled  to  make  discovery  of  any 
book,  document,  record,  article  or  property  in  his  possession  or 
under  his  control,  or  in  the  possession  of  his  agent  or  attorney, 
upon  its  appearing  to  the  satisfaction  of  the  court  that  such  book, 
document,  record,  article  or  property  is  material  to  the  decision 
of  the  action  or  special  proceeding,  or  some  motion  or  application 
therein,  or  is  competent  evidence  in  the  case,  or  an  inspection 
thereof  is  necessary  to  enable  a  party  to  prepare  for  trial. 

Rnle  Iff.    Form  of  application  for  diaco-very  of  books. 

The  moving  papers  upon  the  application  for  such  discovery  or 
inspection  shall  state  the  facts  and  circumstances  on  which  the 
same  is  claimed,  and  shall  be  verified  by  affidavit  stating  that 
the  books,  papers,  articles,  property,  and  documents  whereof  dis- 
covery or  inspection  is  sought  are  not  in  the  possession  or  under 
the  control  of  the  party  applying  therefor,  but  are  in  the  posses- 
sion or  under  the  control  of  the  party  against  whom  discovery  is 
sought  or  his  agent  or  attorney.  The  party  applying  shall  show 
to  the  satisfaction  of  the  court  or  judge  the  materiality  and 
necessity  of  the  discovery  or  inspection  sought,  the  particular  in- 
formation which  he  requires,  and  in  the  case  of  books  and  papers, 
that  there  are  entries  tlierein  as  to  the  matter  of  which  he  seeks 
a  discovery  or  inspection. 

Rnle  16.    Content*  of  order;  iitay  of  proceedlnffs. 

The  order  for  granting  the  application  shall  specify  the  mode 
in  which  the  discovery  or  inspe<!tion  is  to  be  made,  which  may 
be  either  by  requiring  the  party  to  deliver  sworn  copies  of  the 
matters  to  bo  discovered,  or  to  allow  an  inspc<'tion  with  copy,  or 
by  requiring  him  to  produce  and  deposit  the  same  with  the  clerk, 

HO 


"^ 


GENBBAL  BULES  OF  PRACTICE.  RuleTi 

mileiB  otherwise  directed  in  the  order.  The  order  shall  also 
sDecify  the  time  within  which  the  discovery  or  inspection  is  to  be 
made,  and  when  papers,  articles  or  property  are  required  to  be 
deposited  or  inspected,  the  order  shall  specify  the  time  the  de- 
posit or  the  opportunity  for  inspection  shall  continue. 

The  court  or  jud^e  may  direct  that  the  order  directing  the  dis- 
coTery  or  inspection  shall  operate  as  a  stay  of  all  other  proceed- 
ings ki  the  cause,  either  in  whole  or  in  part,  until  such  order  shall 
hare  been  corniced  with  or  vacated.  (As  amended  October  24, 
1899.) 

R«le  IT.  AppllfMitloii  fttr  «  subpo^aa.  to  oompel  the  at- 
te»4«mee  of  m  vritness  to  oMaln  testtaaony  vamer  depoal- 
tlona  talcon  witlUn  tke  State  for  nae  wlthovt  tbe  State, 
ajid  prooeedla^s  thereoa. 

The  petition  prescribed  by  section  915  of  the  Code  of  Civil 
Procedure  must  state  generally  the  nature  of  the  action  or  pro- 
ceeding in  wliich  the  testimony  is  sought  to  be  taken,  and  that 
the  testimony  of  a  witness  is  material  to  the  issues  presented  in 
such  action  or  proceeding,  and  shall  set  forth  the  substance  of, 
or  have  annexed  thereto,  a  copy  of,  the  commission,  order,  notice, 
consent  or  other  authority  under' which  the  deposition  is  taken. 
In  case  of  an  application  for  a  subpoena  to  compel  the  production 
of  books  or  papers,  the  petition  shall  specify  the  particular  books 
or  papers  the  production  of  which  is  sought,  and  show  that  sftcfa 
books  or  papers  are  in  the  possession  of  or  under  the  control  of 
the  vitness  and  are  material  upon  the  issues  presented  in  the 
action  or  special  proceeding  in  which  the  deposition  of  the  witness 
is  sought  to  be  taken.  tTnless  the  coitrt  or  Judge  is  satisfied  that 
the  application  is  made  in  good  faith  to  obtain  testimony  within 
sections  914  and  915  of  the  Code  of  Civil  Procedure,  he  shall 
deny  the  application.  Where  the  subpoena  directs  the  produc- 
tion of  books  or  papers,  it  shall  specify  the  particular  books  or 
papers  to  be  produced,  and  shall  specify  whether  the  witness  is 
required  to  deliver  sworn  copies  of  such  books  or  papers  to  the 
commissioner,  or  to  produce  the  original  thereof  and  deposit  the 
same  with  the  commissioner.  This  subpoena  must  be  served  upon 
the  witness  at  least  two  days,  or  in  ca.se  of  a  subpoena  requiring 
the  production  of  books  or  papers,  at  least  five  days  before  the 
day  on  which  the  witness  shall  be  commanded  to  appeaf.  A  party 
to  an  action  or  proceeding  in  which  a  deposition  is  sought  to  be 
taken,  or  a  witness  subpoenaed  to  attend  and  give  his  deposition 
may  apply  to  the  court  to  vacate  or  modify  such  subpoena. 

Upon  proof  by  aflfldavit  that  a  person  to  whom  a  subpoena  was 
iaaaed  has  failed  or  refused  to  obey  8uch  subpoena;  to  be  duly 
awom  or  affirmed;  to  testify  or  answer  a  question  or  questious 
propounded  to  him;  to  produce  a  book  or  paper  which  he  ha.s  been 
subpoenaed  to  produce,  or  to  subscribe  to  his  deposition  when 
correctly  taken  down,  a  Justice  of  the  Supreme  Court  or  a  County 
Judge  shall  grant  an  order  requiring  such  person  to  show  cause 
before  the  Supreme  Court,  at  a  time  and  place  specified,  why  he 
should  not  appear;  be  sworn  or  affirmed;  testify;  answer  a  ques- 
tion or  questions  propounded;  produce  a  book  or  paper;  or  sub- 
scribe to  his  deposition,  as  the  case  may  be.  Such  affidavit  shall 
also  set  forth  the  nature  of  the  action  or  special  proceeding  in 
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which  the  testimony  is  sought  to  be  taken,  and  a  copy  of  the 
pleadings  or  other  papers  defining  the  issues  in  such  action  or 
special  proceeding,  or  the  facts  to  be  proved  therein.  Upon 
the  return  of  such  order  to  show  cause,  the  Supreme  Court  shall 
upon  such  affidavit  and  upon  the  original  petition,  and  upon  such 
other  facts  as  shall  appear,  determine  whether  such  person  should 
be  required  to  appear;  be  sworn  or  affirmed;  testify;  answer  the 
question  or  questions  propounded;  produce  the  book  or  paper,  or 
subscribe  to  his  deposition,  as  the  case  may  be,  and  may  prescribe 
such  terms  and  conditions  as  shall  seem  proper.  Upon  proof  of 
a  failure  or  refusal  on  the  part  of  any  person  to  comply  with  any 
order  of  the  court  made  upon  auch  determination,  the  court  or 
judge  shall  make  an  order  requiring  such  a  person  to  show  cause 
before  it  or  him  at  a  time  and  place  therein  specified,  why  such 
person  should  not  be  punished  for  the  offense  as  for  a  contempt. 
TJpon  the  return  of  the  order  to  show  cause  the  questions  which 
arise  must  be  determined  as  upon  a  motion.  If  such  failure  or 
refusal  is  established  to  the  satisfaction  of  the  court  or  judge 
before  whom  the  order  to  show  cause  is  made  returnable,  the 
court  or  judge  shall  enforce  the  order  and  prescribe  the  punish- 
ment as  in  the  case  of  a  recalcitrant  witness  in  the  Supreme 
Court.    (As  amended  October  24,  1899.) 

Rule  18.  Proof  of  ser-vlee  of  aniinona  by  peraons  other 
tJhan  alierilfj  tn  divorce  eajie*. 

Where  personal  service  of  the  summons  and  of  the  complaint, 
or  notice,  if  eny  accompany  the  same,  shall  be  made  by  any 
other  person  than  the  sheriff,  it  shall  be  necessary  for  such  person 
to  state  in  his  affidavit  of  service  his  age,  or  that  he  is  more  tlian 
twenty-one  years  of  age;  when  and  at  what  particular  place,  and 
in  what  manner  he  served  the  same;  and  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described  in  the  summons 
as  defendant  therein,  and  also  to  state  in  his  affidavit  that  he 
left  with  defendant  such  copy,  as  well  as  delivered  it  to  him.  No 
such  service  shall  be  made  by  any  person  who  is  less  than  eighteen 
years  of  age. 

In  actions  for  divorce,  or  to  annul  a  marriage,  or  for  separate 
maintenance,  the  affidavit,  in  addition  to  the  above  requirements, 
shall  state  what  knowledge  the  affiant  had  of  the  person  served 
being  the  defendant  and  proper  person  to  be  served,  and  how  he 
acquired  such  knowledge.  The  court  may  require  the  affiant  to 
appear  in  court  and  be  examined  in  respect  thereto,  and  when 
service  has  been  mat^e  by  the  sheriff,  the  court  must  require  the 
officer  who  made  the  service  to  appear  and  be  examined  in  like 
manner,  unless  there  shall  be  presented  with  the  certificate  of 
service  the  affidavit  of  such  officer,  that  he  knew  the  person 
served  to  be  the  same  person  named  as  defendant  in  the  summons, 
and  shall  also  state  the  source  of  his  knowledge. 

Rule  19.    PleadlnATMy  to  be  folloed. 

Every  pleading,  deposition,  affidavit,  case,  bill,  exceptions,  re- 
port, paper,  order  or  judgment  exceeding  two  folios  m  length, 
shall  be  distinctly  numbered  and  marked  at  each  folio  in  the 
margin  thereof,  and  all  copies  either  for  the  parties  or  the  court 
shall  be  numbered  or  marked  in  the  margin,  so  as  to  conform  to 
the  original  draft  or  entry  and  to  each  other,  and  shall  be  in- 
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dorsed  with  the  title  of  the  cause.  AU  the  pleadings  and  other 
proceedings  and  copies  thereof  shall  be  fairly  and  legibly  written 
or  printed,  and  if  not  so  written  or  printed  and  folioed  and  in- 
dorsed as  aforesaid,  the  clerk  shall  not  file  the  same,  nor  will  the 
court  hear  any  noiotion  or  application  founded  thereon. 

Ail  pleadings  and  other  papers  in  an  action  or  special  proceed- 
lug  served  on  a  party  or  an  attorney,  or  filed  with  the  clerk  of  the 
court,  must  comply  with  section  79G  of  the  Code  of  Civil  Pro- 
cedure and  must  be  written  or  printed  in  black  characters;  and 
no  clerk  of  the  court  shall  file  or  enter  the  same  In  his  office  un- 
less it  complies  with  this  .rule.  The  party  upon  whom  the  paper 
is  served  shall  be  deemed  to  have  waived  the  objection  for  non- 
compliance with  this  rule  unless  within  twenty-four  hours  after 
the  receipt  thereof  he  returns  such  papers  to  the  party  serving  the 
fsame  with  a  statement  of  the  particular  objection  to  its  receipt; 
hut  this  waiver  shall  not  apply  to  papers  required  to  be  filed  or 
delivered  to  the  court. 

It  shall  be  the  duty  of  the  attorney  by  whom  the  copy  plead- 
ings shall  be  furnished  for  the  use  of  a  court  on  trial,  to  plainly 
designate  on  each  pleading  the  part  or  parts  thereof  claimed  to  be 
admitted  or  'controverted  by  the  succeeding  pleadings.  (As 
amended  October  24,  1809.) 

R«lc  90.    Service  And  Mettlement  of  interrogator  lea. 

Interrogatories  to  be  annexed  to  a  commission  issued  under  arti- 
cle second  of  title  three,  chapter  nine,  of  the  Code  of  Civil  Proced- 
ure shall  Ihj  *«erved  within  ten  days  after  the  entry  of  the  order,  al- 
hiwiiifT  the  commission.  Cross-interrogatorii's  shall  be  served 
within  ten  days  nft€»r  the  service  of  the  interrogatories,  unless  a 
different  time  is  fixe<l  therefor  by  the  order  allowing  the  commis- 
sion. In  case  a  party  shall  fail  to  serve  such  cross- interrogatories 
within  the  time  limited  therefor,  he  shall  be  deemed  to  have  waived 
his  Tii^ht  to  propound  cross-interrogatories  to  the  witness  to  be  ex- 
amined nnder  the  commission.  Either  party  may.  within  two 
days  after  the  service  of  the  cross-interrogatories  or  within  two 
days  after  the  time  to  serve  cross-interrogatories  has  expired, 
serve  upon  the  opposing  party  a  notice  of  settlement  of  the  in- 
terrogatories and  cross-interrogatories  before  a  Justice  of  the 
court  or  County  Judge.  The  time  at  which  such  interrogatories 
or  cross-interrogatories  shall  be  noticed  for  settlement  shall  be  not 
less  than  two  nor  more  than  ten  days  after  the  service  of  the 
notice.  If  neither  party  serves  such  a  notice  within  the  time 
limited  therefor,  the  interrogatories  and  cross-interrogatories  are 
to  be  deemed  settled  as  served  and  shall  be  so  allowed  without 
notice.     (As  amended  Octobej  24,  1809.) 


Rale  81.     Son-ennmernted  ni€»tlonBi  notidnir  of. 

Xon-enumerated  motions,  in  the  Supreme  Court,  except  in  the 
first  and  second  districts,  and  motions  noticed  to  be  heard  in  Erie 
county,  shall  be  noticed  for  the  first  day  of  the  term  or  sitting  of 
the  court,  accompanied  with  copies  of  the  affidavits  and  papers 
on  which  the  same  shall  be  made,  and  the  notiee  shall  not  be  for 
a  later  day,  unless  sufficient  cause  be  shown  (and  contained  in  the 
affidavits  served),  for  not  giving  notice  for  the  first  day.  In  other 
courts  such  motions  may  be  made  on  any  day  designed  by  the 
Judgeslnereof.  In  the  Appellate  Division  such  motions  may  be 
noticed  for  any  motion  day  in  the  term. 
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Rnle   22.      MotionM  to   strike   out   irrele-runt   matter;   mo- 
tlce  of. 

Motions  to  strike  out  of  any  pleading  matter  alleged  to  be 
irrelevant,  redundant  or  scandalons,  and  motions  to  correct  a 
pleading  on  the  ground  of  its  being  "  so  indefinite  or  uncertaia 
that  the  precise  meaning  or  application  is  not  apparent,"  must 
be  noticed  before  demurring  or  answering  the  pleading  and  within 
twenty  days  from  the  service  thereof.  The  time  to  malce  such 
motion  shall  not  be  extended  unless  notice  of  an  application  for 
such  extension,  stating  the  time  and  place  thereof,  of  at  least  two 
days  shall  be  given  to  the  adverse  party. 

Rule  23.    AflldaTlta  of  merits. 

All  motions  for  relief  to  which  a  party  Is  not  entitled  ai 
matter  of  right  shall  be  made  upon  papers  showing  merits,  and 
the  good  faith  of  the  prosecution  or  defense,  which  may  be 
shown  by  any  proof  that  shall  satisfy  the  court.  (Amended  Apr. 
1,  1910,  in  effect  Sept.  1,  1910.) 

Role  24.     Affldavlt  for  order  extending  tlmo* 

No  order  extending  a  defendant's  time  to  answer  or  demur, 
or  the  plaintiff's  time  to  reply  to  a  counterclaim,  shall  be 
granted,  unless  the  party  applying  for  such  order  presents  to 
the  judge  to  whom  the  application  is  made  an  affidavit  of  the 
attorney  or  counsel  retained  to  defend  the  action  that  from  the 
statement  of  the  case  made  to  him  by  the  defendant  he  verily 
believes  that  the  defendant  has  a  good  and  substantial  defense 
upon  the  merits  to  the  cause  of  action  set  forth  in  the  com- 
plaint, or  to  some  part  thereof,  or  an  affidavit  of  the  attorney 
or  counsel  for  the  plaintiff,  that  from  the  statement  of  the  case 
made  to  him  by  the  plaintiff  he  verily  believes  that  the  plaintiff 
has  a  good  and  substantial  defense  upon  the  merits  to  the 
cause  of  action  set  forth  as  a  counterclaim,  or  to  some  part 
thereof,  as  the  case  may  be.  The  affidavit  shall  also  state  the 
cause  of  action  and  the  relief  demanded  in  the  complaint  and, 
where  a  counterclaim  has  been  interposed,  the  cause  of  action 
alleged  as  a  counterclaim  and  the  relief  demanded  in  the  answer; 
and  whether  any  and  what  extension  or  extensions  of  time  to 
answer,  demur  or  reply  by  stipulation  or  order  have  been 
granted. 

When  the  time  to  serve  any  picfading  has  been  extended  by 
stipulation  or  order  for  twenty  days,  no  further  time  shall  be 
grunted  by  order,  except  upon  two  days*  notice  to  the  adverse 
party  of  the  application  for  such  order.  (Amended  Apr.  1,  19X0. 
m  effect  Sept.  1,  1910.) 

Role  26.  E.T  parte  appMeartton  to  eoa^ala  vtateiaest  as  to 
prevlooa  application. 

Whenever  application  is  made  ex  parte  on  affidavit  to  a  Judge 
or  court  for  an  oi-der,  the  affidavit  shall  state  whether  any  pre- 
vious application  has  been  made  for  such  order,  and,  if  made,  to 
what  court  or  .Tudj?e,  and  wliat  order  or  decision  was  made 
tlu'rcon,  and  what  new  facts,  if  any,  are  claimed  to  be  shown. 
For  faihire  to  comply  with  this  rule,  any  order  made  on  such  ap- 
plication may  he  rt'voko<l  or  H»»t  aside.  This  rule  shall  apply  to 
proceedings  supplementary  to  execution,  and  to  every  application 
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for  an  order  or  judgment  made  in  any  action  or  special  pro- 
ceeding. 

R«le  S0.    Appllemtlon  for  Jadffment  on  failure  to  answer. 

When  the  plaintiff  in  an  action  in  the  Supreme  Court  Is  enti- 
tled to  judgment  upon  the  failure  of  the  defendant  to  answer  the 
complaint,  and  the  relief  demanded  requires  application  to  be 
made  to  the  court,  such  application  may  be  made  at  any  Special 
Term  in  the  district  embracing  the  county  in  which  the  action 
is  triable,  or.  except  in  the  first  district,  in  an  adjuiuiug  county; 
such  application,  except  in  the  first  judicial  district,  may  uIko  be 
made  at  a  Trial  Term  in  the  county  in  which  the  action  is  triable. 
When  a  reference  or  writ  of  inquiry  shall  be  ordered  the  same 
shall  be  executed  in  the  county  in  which  the  action  is  triable, 
unless  the  court  shall  otherwise  order.  In  the  first  judicial  dis- 
trict, every  motion  or  application  for  an  order  or  judgment  where 
notice  is  necessary,  must  be  made  to  the  Special  Term  for  the 
hearing  of  motions,  and  where  notice  is  not  necessary,  to  the 
Special  Term  for  the  transaction  of  ex  parte  business,  except 
where  other  provision  is  expressly  made  by  law,  or  the  general 
or  special  rules  of  practice,  in  the  county  of  Kings  all 
sach  applications  shall  be  made  at  the  Special  Term  for  the  hear- 
ing of  motions.  Any  order  or  judgment  granted  in  violation  of 
this  provision  shall  be  vacated  by  the  Special  Term,  at  which  the 
application  should  have  been  made,  or  by  the  Appellate  Division 
of  the  Supreme  Court;  and  no  order  or  judgment  granted  in 
TioIatioD  of  this  rule  shall  be  entered  by  the  clerk. 

Rale  27.     Or4ers  tfvanted  oa  petItlon%  eoateat*  may  be 


Orders  granted  on  petitions,  or  relating  thereto,  shall  refer  to 
such  petitions  by  the  names  and  descriptions  of  the  petitioners 
and  the  date  of  the  petitions,  if  the  same  be  dated,  without  re- 
citing or  setting  forth  the  tenor  or  substance  thereof  unneces- 
sarily. Any  order  or  judgment  directing  the  payment  of  money, 
or  affecting  the  title  to  property,  if  founded  on  petition,  where 
no  complaint  is  filed,  may,  at  tho  request  of  any  party  interestedy 
be  enrolled  and  docketed,  as  other  judgments. 

Rale  28.    laqaeata^  wben  taken* 

(Reitealed  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rale  29.     Opening  of  coanael;  examination  of  wltneMea 
and  sanimins  np. 

In  the  trial  of  civil  causes,  unless  the  justice  presiding  or  the 
referee  shall  otherwise  direct,  each  party  shall  open  his  case 
before  any  evidence  is  introduced,  and,  except  by  special  per- 
mission of  the  court,  no  other  oj/ening  by  either  party  shall  there- 
after be  permitted. 

On  the  trial  of  issues  of  fact,  one  counsel  only  on  each  side 
shall  examine  or  cross-examine  a  witness,  who  shall  not  repeat 
the  answer  or  an.swers  of  such  witness  at  the  time  he  shall  be 
under  examination.  One  counsel  only  on  each  side  shall  sum  up 
the  cause,  and  he  shall  not  occupy  more  than  one  hour,  and 
the  testimony,  if  taken  down  in  writing,  shall  be  written  by  some 
person  other  than  the  examining  counsel;  but  the  judge  who  holds 
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tlie   court   may   otherwise  order,   or  diRpeiwe  with   this  requlre- 
meut. 

While  addressing  the  court,  examining  witnesses  or  summing 
np,  rounsel  shall  stand.  (Amended  Apr.  1,  1910,  in  effeet  Sept. 
1,  1910.) 

Rale  30«  Non-«alt  before  referee  |  referee's  report  | 
teNtlmony  In  referencea  otber  tlian  for  trial  of  lnsueM;  ex- 
eeptlon«»  Drhen  filed* 

On  a  hearing  before  a  referee  or  referees,  the  plaintiflf  may 
snbmit  to  a  non-suit  or  dismissal  of  his  eompluint,  or  may  be 
non-suited,  or  his  complaint  may  be  dismissed,  in  like  manner 
as  upon  a  trial,  at  any  time  before  the  cause  has  been  finally 
submitted  to  a  referee  or  the  referees  for  their  decision;  in 
which  case  the  referee  or  referees  shall  report  aocordiug  to  the 
fact,  and  judgment  may  thereupon  be  perfected  by  the  defendant. 

In  references  other  than  for  the  trial  of  the  issues  in  an  action, 
or  for  computing  the  amount  dne  in  foreclosure  cases,  the  testi- 
mony of  the  witnesses  shall  be  signed  by  them;  the  reiwrt  of 
the  referee  shall  be  filed  with  the  testimony,  and  a  note  of  the 
day  of  the  filing  shall  be  entered  by  the  clerk  in  the  proper 
book,  under  the  title  of  the  cause  or  proceeding.  At  any^  time 
after  the  report  is  filed  either  party  may  bring  on  the  action  or 
proceeding  at  Special  Term  on  notice  to  the  parties  interested 
therein.     (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  lUlO.) 

Rnle  31.  Motion  for  neipr  trial,  'vrhere  made)  caae  or 
exceptional  "VFlien  neceaaary. 

When  an  order  grants  or  refase^  a  new  trial,  except  on  the 
exceptions  taken  during  the  trial,  it  shall  specify  the  grounds 
upon  which  the  motion  was  made  and  the  ground  or  grounds  upon 
which  it  was  granted.  In  all  actions  where  either  party  is 
entitled  to  have  an  issue  or  issnes  of  fact  settleti  for  trial  by 
a  jury,  either  as  a  matter  of  right  or  by  leave  of  the  court  if 
either  party  desires  such  a  trial,  the  party  must  within  twenty 
days  after  issue  joined,  give  notice  of  motion  that  all  the  issues 
or  one  or  more  specific  issues  be  so  tried.  If  such  motion  is  not 
made  within  such  time,  the  right  to  a  trial  by  jury  is  waived. 
With  the  notice  of  moti<m  shall  be  served  a  copy  of  the  questions 
of  fact  proposed  to  bo  submitted  to  the  jury  for  trial,  in  proper 
form  to  he  incorporated  in  the  order;  and  the  court  or  judge  may 
settle  the  issues,  or  may  refer  it  to  a  referee  to  settle  them. 
Such  issues  must  be  settled  in  the  form  prescribed  in  sections 
82.'l  and  070  of  the  Code  of  Civil  Procedure. 

When  any  specific  question  of  fact  involved  in  an  action  or 
any  question  of  fact  not  put  in  issue,  is  ordered  to  be  tried  by 
a  jury,  as  a  substitute  for  a  feigned  issue,  and  has  been  tried, 
or  a  reference  other  than  of  the  whole  issue  has  been  ordered 
under  the  Code,  and  a  trial  had,  if  either  party  shall  desire 
to  apply  for  a  new  trial,  on  the  ground  of  any  error  of  the 
judge  or  referee,  or  on  the  ground  that  the  verdict  or  report 
is  against  evidence  (except  when  the*  judge  directs  such  motion 
to  be  made  upon  his  minutes  at  the  same  term  of  the  court  at 
which  the  issues  are  tried),  a  case  or  exceptions  shall  be  made, 
or  a  case  containing  exceptions,  as  may  be  required;  which  case 
or  exceptions  must  be  served  and  settled  in  the  manner  pr^ 
scribed    by    the    rules    of    court    for    the    settlement    of    casea 
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and  exceptions  in  other  cases.  Such  motions  moat  bevinade.  in 
the  iirst  imttance,  at  Special  Term*  (Amended  Apr.  1,  1910, 
in  effect  Sept.  1,  1910.) 

Rule  32.  Ca«e«,  ezeeptlonay  ^rben  •er-redj  amendmentai 
■ettlememfy  etc. 

WheneTor  it  shall  be  necessary  to  make  a  case,  6r  a  case  and 
exceptions,  or  a  case  containing  exceptions,  the  same  shall  be 
made,  and  a  copy  thereof  serred  on  the  opposite  party  within 
the  following  times: 

If  the  trial  was  before  the  court  or  referee,  including  trials 
by  a  jiirj'  of  one  or  more  specific  questions  of  fact  in  an  action 
triable  by  the  court,  within  thirty  days  after  service  of  a  copy 
of  the  decision  or  report  and  of  written  notice  of  the  entry  of 
the  judgment  thereon. 

In  the  Surrogate's  Court,  within  thirty  days  after  service  of  a 
copy  of  the  decree  or  order  and  notice  of  the  entry  thereof. 

If  the  trial  wore  before  a  jury  within  thirty  days  after  notice 
of  the  decision  of  a  motion  for  a  new  trial,  If  such  motion  be 
made  and  be  not  decided  at  the  time  of  the  trial,  or  within  thirty 
days  after  service  of  a  copy  of  the  judgment  and  notice  of  its 
entry. 

The  party  served  may,  within  ten  days  thereafter,  propose 
amendments  thereto,  and  serve  a  copy  on  the  party  proposing  a 
ease  or  exceptions,  who  may  then,  within  four  days  thereafter, 
serve  the  opposite  party  with  a  notice  that  the  case  or  exceptions 
with  the  proposed  amendments  will  be  submitted  for  settlement 
at  a  time  and  place  to  be  specified  in  the  notice,  to  the  judge  or 
referee  before  whom  the  cause  was  tried. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions, 
the  party  proposing  such  case  or  exceptions  shall,  before  sub- 
mitting the  same  to  the  judge  or  referee  for  settlement,  mark 
upon  the  several  amendments  his  allowance  or  disallowance 
thereof,  and  shall  also  plainly  mark  thereon  and  upon  the 
stenographer's  minutes  the  parts  to  which  the  proposed  amend- 
ments are  applicable,  together  with  the  number  of  the  amend- 
ment. If  the  party  proposing  the  amendments  claims  that  the 
case  should  be  made  to  conform  to  the  minutes  of  the  stenog- 
rapher he  must  refer  at  the  end  of  each  amendment  to  the  proper 
page  of  such  minutes.  The  judge  or  referee  shall  thereupon 
correct  and  settle  the  case.  The  time  for  settling  the  case  must 
be  specified  in  the  notice,  and  it  shall  not  be  less  than  four  nor 
more  than  ten  days  after  the  service  of  such  notice.  The  lines 
of  the  case  shall  be  so  numbered  that  each  copy  shall  correspond. 
The  surrogate,  on  appeal  from  his  court,  may  by  order  allow 
further  time  for  the  doing  of  any  of  the  acts  above  provided  to 
be  done  on  such  appeals. 

Cases  reserved  for  argument  and  special  verdicts  shall  be 
settled  iu  the  same  manner.  The  parties  may  agree  on  the  facts 
proven  to  be  inserted  in  the  case,  instead  of  the  testimony  on  the 
approval  of  the  judge. 

Ko  order  extending  the  time  to  serve  a  case,  or  a  case  contain- 
ing exceptions,  or  the  time  within  which  amendments  there'to 
may  be  served,  shall  be  made  unless  the  party  applying  for  such 
order  serve  a  notice  of  two  days  upon  the  adverse  parties  of  his 
intention  to  apply  therefor,  stating  the  time  and  place  for  making 
such  application.     CAs  amended  October  24,  1899.) 
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R«ile  88k     Fatinre  to  malt*  « 

If  the  party  shnll  omit  to  make  a  eaee  within  the  time  abore 
limited,  he  shall  be  deemed  to  have  waived  his  right  thereto; 
and  when  a  case  is  made,  and  the  parties  shall  omit,  within  the 
several  times  above  limited,  the  one  party  to  propose  amend- 
ments, and  the  other  to  notify  an  appearance  before  the  judge, 
or  referee,  they  shall  respectively  be  deemed,  the  former  to  have 
agreed  to  the  case  as  proposed,  and  the  latter  to  have  agreed  to 
the  amendments  as  proposed. 

Role  34.     Cane  and  bill  of  except loiui|  eoatentii}  resettle- 
meat  I  prlnttnff  exhibits. 

A  bill  of  exceptions  shall  contain  only  so  much  of  the  L'videiice 
as  may  Ih>  necessary  to  present  the  questions  of  luw  upon  which 
exceptions  were  taken  on  the  trial;  and  it  shall  be  the  duty  of 
the  judge  upon  settlements  to  strike  out  all  the  evidence  and  other 
matters  which  shall  have  been  unnecessarily  inserted. 

A  case  or  exceptions  shall  not  contain  the  evidence  in  haec 
verba,  or  by  question  and  answer,  unless  ordered  by  the  judge 
or  referee  by  or  before  whom  the  same  shall  be  settled.  But 
the  facts  of  the  case,  together  with  the  rulings  on  the  trial,  shall 
be  stated  in  a  narrative  form,  except  that  where  it  is  claimed 
by  either  party  that  any  particular  testimony  should  be  given 
in  haec  verba,  the  judge  or  referee  who  settles  the  case  shall 
determine  whether  or  not  a  proper  presentation  of  the  case  for 
review  requires  such  portion  of  the  evidence  to  be  so  stated  in 
haec  verba,  whereupon  the  case  shall  be  made  accordingly. 
With  the  proposed  case  the  appellant  may  serve  his  stipulatiou 
that  he  desires  to  review  only  the  conclusion  of  the  jury,  court 
or  referee  upon  certain  specified  questions  of  fact;  in  which  case 
the  case  as  settled  shall  contain  all  the  evidence  bearing  upon 
such  questions  of  fact  and  so  much  of  the  evidence  as  may 
be  necessary  to  present  the  questions  of  law  raised  by  excci>- 
tions  taken  at  the  trial;  and-  it  shall  be  the  duty  of  the  judge 
or  referee  settling  the  case  to  strike  out  all  other  evidence  and 
to  certify  that  all  the  evidence  relating  to  the  questions  of  fact 
which  the  appellant  desires  to  raise  has  been  included  in  the  case 
as  settled;  and  upon  appeal  the  Appellate  Division  shall  not 
review  any  question  of  fact  not  specified  in  such  stipulation. 

If  any  case  or  bill  of  exceptions  does  not  conform  to  this  rule, 
the  court  before  which  the  same  shall  be  brought  for  review 
may  order  the  same  back  for  resettlement. 

Exhibits  shall  not  be  printed  at  length  unless  the  judge  or 
referee  so  direct. 

When,  upon  non-enumerated  motions,  voluminoun  documents 
have  been  used  which  are  material  only  as  to  the  fact  of  their 
existence,  or  as  to  a  small  part  of  their  contents,  the  parties 
maVf  by  stipulation,  or  the  court  or  judge  below  may,  upon 
notice,  settle  a  statement  respecting  the  same,  or  the  parts 
thereof  to  be  returned  upon  the  appeal  from  the  order,  to  be 
used  in  place  of  the  original  documents.  (Amended  Apr.  1,  1910, 
in.e£Eect  Sept  1,  1910.) 

Rale  85.    Cane  to  be  siivBedi  service  of  oopy. 

(Repealed  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 
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R«1e  96.  If^Rleot  4e  brlnar  Isiiae  of  fact  to  trial f  causes 
where  defendant  ts  under  arrest  preferred. 

Whenever  an  issue  of  fact,  in  any  action  pendinicr  in  an^  court 
has  been  joined,  and  the  plaintiff  therein  shall  fail  to  bring  the 
same  to  trial  according  to  the  course  and  practice  of  the  court, 
the  defendant,  at  any  time  after  younger  issues  shall  have  been 
tried  in  their  regular  order,  may  move  at  Special  Term  for  the 
dismissal  of  the  complaint  with  costs. 

If  it  be  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiff  to  bring  the  action  to  trial  has  not  been  unreasonable, 
the  court  may  permit  the  plaintiff,  on  such  terms  us  may  be 
just,  to  bring  the  said  action  to  trial  at  a  future  term. 

Whenever  in  any  action  an  issue  shall  have  been  joined,  if  the 
defendant  be  imprisoned  under  an  order  of  arrest,  in  the  action, 
or  if  the  property  of  the  defendant  be  held  under  attachment, 
the  trial  of  the  action  shall  be  preferred.  Every  cause* placed 
upon  the  calendar  of  the  Trial  Term  or  Special  Term  for  the 
trial  of  equity  cases  shall  be  moved  for  argument  or  trial  when 
reached  in  its  order,  and  shall  not  be  reserved  or  put  over  except 
by  the  consent  of  the  court  unless  otherwise  permitted  by  special 
rule:  and,  if  passed  without  being  so  reserved  or  put  over,  it 
shall  be  entered  on  all  subsequent  calendars  as  of  date  when 
passed,  and  no  term  fee  shall  be  taxed  thereon  for  any  subse- 
quent term.     (As  amended  October  24,  1809.) 

Rule  37.  Notice  for  arj^nment  and  of  motions t  order  to 
sho-vr  eanse,  vrhere  retnrnablei  effect  of  order  staylnjir  pro. 
ceedinflTH  >vben  made  within  ten  days  of  Trial  Term; 
Irrefrnlarlties  to  be  stated;  Judflrment  by  def&alt  In 
divorce  cases* 

All  questions  for  argument,  and  all  motions  madc^  at  Special 
or  Trial  Terms  shall  be  brought  before  the  court  on  notice,  of 
not  less  than  eight  days,  unless  a  Rh()rter  time  is  prescribed  by 
a  judge  or  court,  under  section  780  of  the  Code,  by  an  order 
to  show  cause,  except  that  where  the  attorneys  for  the  respective 
parties  reside  or  have  their  offices  in  the  same  city  or  village, 
such  notice  may  be  a  notice  of  five  days;  if  the  opposite  party 
shall  not  appear  to  oppose,  the  party  making  the  motion  shall 
be  entitfed  to  the  order  or  judgment  moved  for,  on  proof  of 
due  service  of  the  notice  or  order  and  papers  required  to  be 
served  by  him,  unless  the  court  shall  otherwise  direct.  If  the 
party  making  the  motion  shall  not  appear,  the  court  shall  deny 
the  motion  on  the  filing  of  the  copy,  notice  of  motion,  or  order  to 
show  cause. 

Such  order  to  show  cause  shall  in  no  case  be  granted  unless 
a  special  and  sufficient  reason  for  requiring  a  shorter  notice 
than  eight  days  shall  be  stated  in  the  papers  presented,  nor  unless 
in  a  case  where  the  attorneys  for  the  respective  parties  reside  or 
have  their  offices  in  the  same  city  or  village,  a  special  and  suf- 
ficient reason  for  requiring  a  shorter  notice  than  five  days  shall 
be  stated  in  the  papers  presented,  and  the  party  shall,  in  his 
aflldavit,  state  the  present  condition  of  the. action,  and  whether 
at  issne,  and,  if  not  yet  tried,  the  time  appointed  for  holding 
the  next  Special  or  Trial  Term  where  the  action  is  triable.  An 
order  to  show  cause  shall  also  (except  in  the  first  judicial  dis- 
trict) be  returnable  only  before  the  judge  who  grants  it,  or  at  a 
Special  Term  appointed  to  be  held  in  the  district  in  which  the 
action  is  triable. 
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No  order,  except  in  the  first  judicial  district,  served  after  the 
action  shall  have  been  noticed  for  trial,  if  served  within  ten 
days  of  the  Trial  Terna,  shall  have  the  effect  to  stay  the  pro- 
ceedings in  the  action,  unless  made  at  the  term  where  such 
action  is  to  be  tried,  or  by  the  judge  who  is  appointed  or  is  to 
hold  such  Trial  Term,  or  unless  such  stay  is  contained  in  an 
order  to  show  cause  returnable  on  the  first  day  of  such  term,  in 
which  case  it  shall  not  operate  to  prevent  the  subpcenaing  of 
witnesses  or  placing  the  cause  on  the  calendar.^ 

When  the  motion  is  for  irregularity,  the  notice  or  order  shall 
specify  the  irr€»gularity  complained  of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or  bj 
the  conseut  of  the  adverse  party,  shall  not  extend  to  an  action 
for  a  divorce,  or  limited  separation,  or  to  annul  a  marriage. 

In  tile  first  judicial  district,  all  motions  must  be  noticed  to 
bo  heard  at  and  all  orders  to  show  cause  must  be  returnable 
at  the  Special  Term  for  hearing  of  litigated  motions,  except  in 
cases  where  the  special  rules  of  the  first  judicial  district  shall 
require  such  motion  to  be  made  at  some  other  term  of  the  court« 

If  a  lit) t ice  of  motion  is  served  ten  days  before  the  return 
day  thereof,  it  may,  immediately  after  the  prayer  for  relief  and 
before  the  signature,  contain  the  following  statement:  "  Answer- 
ing afildavits  must  Ik?  served  five  days  befoi*  the  return  day,"  in 
which  case  auswcring  aflidavits,  in  order  to  be  used  upon  the 
motion,  must  be  so  served.  The  moving  party,  upon  receivmg  such 
answering  affidavits,  may  serve  aflUdavits  in  reply  at  least  two 
days  before  the  hearing.  Such  replying  affidavits  shall  be  lim- 
ited 8tri<'tly  to  matters  in  reply.  Affidavits  in  answer  and  reply 
cannot  be  read  upon  the  motion  if  not  so  served,  unless  the 
court  in  its  discretion,  for  good  cause  shown,  may  otherwise 
order.     (Ame^ided  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rnle  38.     ESnamerated  motions  |  BOA-ennmerAted  mottonMy 
tvhat  are  I  contested  miotlonsy  when  not  lieard  at  etronlt. 

Enumerated  motions  are  motions  arising  on  special  verdict, 
issues  of  law,  cases,  exceptions,  appeals  from  judgments  sustain- 
ing or  overruling  demurrers,  appeals  from  judgment  or  order 
granting  or  refusmg  a  new  trial  in  an  inferior  court,  appeals  by 
virtue  of  sections  1340  and  1349  of  the  Code,  agreed  cases  sub- 
mitted under  section  1279  of  the  Code,  and  appeals  from  final 
orders  and  decrees  of  Surrogate's  Courts,  and  matters  providied 
for  by  sections  2085-2009  and  2138  of  the  Code. 

Non-enumerated  motions  include  all  other  questions  submitted 
to  the  court,  and  shall  he  heard  at  Special  Term  except  when 
otherwise  directed  by  law. 

Contested  motions  shall  not  be  noticed  or  brought  to  a  hearing 
at  any  Special  Term  held  at  the  same  time  and  place  with  a 
Trial  Term,  except  in  actions  upon  the  calendar  for  trial  at  such 
term,  and  in  which  the  hearing  of  the  motion  is  necessary  to 
the  disposal  of  the  cause  unless  otherwise  ordered  by  the  Justice 
holding  the  court:  and  except,  also,  that  in  counties  in  which  no 
Special  Term  distinct  from  a  Trial  Term  is  appointed  to  be  held, 
motions  in  actions  triable  in  any  such  county  may  be  noticed 
and  brought  on  at  the  time  of  holding  the  Trial  and  Special  Term 
in  the  county  in  which  such  actions  are  triable. 
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Rale  30.  "Soi^u  of  iMMoe,  when  to  be  filed t  neparate  eal- 
•■dar  for  noit-enamerated  motions,  preferred  case«|  ea»ea 
set  reserved  I  wben  passed,  place  on  sabseqaent  ealeadars. 

At  the  first  term  of  thp  Appellate  Division  of  the  Supreme 
Oilirt  in  each  <leiMii*tiiH>nt,  iind  nt  Huch  other  tinieH  us  the  court 
shall  from  time  to  time  dire<;t.  the  clerk  Hhall  make  up  a  calendar 
which  shall  consist  of  cases  pending  and  undisposed  of  as  follows: 

Notes  of  issue  for  the  Appellate  Division  shall  be  filed  eight 
days  before  the  commencement  of  the  court  at  which  the  cause 
may  be  noti(*ed.  The  clerk  shall  prepare  a  calendar  for  the 
Appellate  Division  and,  except  in  the  first  department,  cause 
the  same  to  be  printed  for  each  of  the  Justices  holding  the  court. 
Appeals  shall  be  placed  on  the  calendar,  according  to  the  date  of 
the  service  of  the  notice  of  appeal;  and  all  subsequent  enumerated 
appeals  in  the  same  cause  shall  be  put  on  the  calendar  as  of  the 
date  of  the  first  appeal;  and  other  cases  as  of  the  time  when 
the  question  to  be  reviewed  arose.  Appeals  in  non-enumerated 
motions  shall  also  be  placed  upon  a  separate  calendar.  Cases 
entitled  to  preference  shall  be  placed  separately  on  the  calendar. 

The  Appellate  Division  of  each  department  shall  adopt  rules 
regnlating  the  hearing  of  causes  and  of  calendar  practice  in  such 
department  not  inconsistent  with  the  Code  of  Civil  Procedure. 

Judgment  of  reversal  by  default  will  not  be  allowed.  Where 
the  cause  in  calle<l  in  its  order  on  the  calendar,  if  the  appellant 
fails  to  appear  and  furnish  the  court  with  the  papers  required, 
aad  argue  or  submit  his  cause,  judgment  of  affirmance  by 
default  will  be  ordered  on  motion  of  the  respondent.  If  the  appel- 
lant only  appears  he  may  either  argue  or  submit  the  case.  If 
neither  party  appears,  the  case  will  be  passed  and  placed  at  the 
foot  of*  the  calendar.  When  any  cause  shall  be  twice  passed,  the 
clerk  shall  enter  an  order  of  course  dismissing  the  appeal  or  the 
proceedings,  or  denying  the  motion  for  a  new  trial  —  but  the 
court  may,  npon  motion,  vacate  the  order  and  restore  the  cause. 

ftnle  40.  Knumerated  motions  |  vrbat  papers  to  be  far- 
■Isbed,  aad  by  wbontf  polats  to  ooataln  a  statement  of 
ftiets. 

The  papers  to  be  furnished  on  enumerated  motions  at  Special 
Term  shall  be  a  copy  of  the  pleadings,  when  the  question  aris<>s 
on  the  pleadings,  or  any  part  thereof,  a  copy  of  the  special  ver- 
dict, return  or  other  papers  on  which  the  question  arises.  The 
party  whose  duty  it  is  to  furnish  the  papers  shall  serve  a  copy 
on  the  opposite  party,  except  upon  the  trial  of  issues  of  law,  «t 
least  five  days  before  the  time  for  which  the  matter  'may  be 
noticed  for  argument.  If  the  party  w^hose  duty  it  is  to  furnish 
the  papers  shall  neglect  to  do  so,  the  opposite  party  shall  bo 
entitled  to  move,  on  affidavit  and  on  four  days*  notice  of  motion 
that  the  cause  be  struck  from  the  calendar  (whichever  party  may 
have  noticed  it  for  argument),  and  that  the  judgment  be  ren- 
dered in  bis  favor. 

The  papers  shall  be  furnished  by  the  plaintiff  when  the  ques- 
tion arisen  on  special  verdict,  and  by  the  party  demurring  on  the 
trial  ol  issnes  of  law,  and  in  all  other  cases  by  the  party  making 
the  motion.  Each  party  shall  prefix  to  his  points  a  c<»ncise  state- 
ment of  the  facts  of  the  case,  with  reference  to  the  folios;  and  if 
sorh  statement  is  not  furnished,  no  discussion  of  the  facts  by  the 
party  omitting  such  statement  will  be  permitted.     (As  amended 

Octobc^r  24,    1899.) 
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Rule  41.  Papers  to  be  farjal«hecl,  on  appeal,  by  appel« 
lanti  printed  copies  of  caae  and  points;  app«*Alii  from  noii- 
eaajae rated  moUona. 

In  all  cases'  to  be  heard  in  the  Appellkte  Division,  except 
appeals  from  uuu'-euumerat^d  motions,  the  pupors  shall  bt3  fur- 
nished by  the  appellant  or  the  moving  party,  and  in  cuses  ai^reed 
upon,  under  section  1:^79  of  the  Code,  by  the  plaintiff. 

The  party  \yhose  duty  it  is  to  furuish  the  papers  shall  cause 
a  printed  copy  of  the  requisite  papers  to  In?  liU-tl  in  the  otBce 
of  the  clerk  of  the  Appellate  Division  within  twenty  days  after 
an  appeal  has  been  taken,  or  the  order  made  for  1hi»  hearin}? 
of  a  cause  therein,  or  the  agreed  ease  filed  in  the  clerk's  office 
pursuant  to  section  1279  of  the  Code;  but  if  it  shall  be  neces- 
sary to  make  a  case  or  case  and  exceptions  after  the  appeal  has 
been  taken  or  the  order  made  for  the  heariuK  in  the  Appellate 
Division,  the  printed  pap<'rs,  including  the  case  as  settled  and 
signed  by  the  judge  before  whom  the  case  was  tried,  shall  be 
tiled  within  twenty  days  after  the  settlement  of  the  case;  and 
the  party  whose  duty  it  is  to  furnish  the  papers  ^shall  serve 
within  said  twenty  days  upon  his  adversary  three  printed  copies 
of  such  papers. 

8uch  papers  shall  consist  of  a  notice  of  appeal,  if  an  appeal 
has  been  taken;  a  copy  of  the  judgment-roll,  or  the  decree  in 
the  court  below,  and  the  papers  upon  which  it  was  entered;  if 
no  judgment  was  entered,  the  pleadings,  minutes  of  trial,  and 
the  order  sending  the  case  to  the  Appellate  Division  or  the  onier 
appealed  from,  or  the  papers  required  by  section  128U  of  the 
Code  of  Civil  Procedure.  To  these  papers  shall  be  attached 
the  caae  or  case  and  exceptions  if  it  is  to  be  used  in  the  Appel- 
late Division.  All  the  foregoing  papers  shall  be  certified  by  the 
proper  clerk,  or  be  stipulated  by  the  parties  to  be  ti'ue  copies 
of  the  original.  There  shall  be  prefixed  to  these  papers  a  state- 
ment showing  the  time  of  the  beginning  of  the  action  or  spe- 
cial proceeding,  and  of  the  service  of  the  respective  pleadings; 
the  names  of  the  original  parties  in  full;  and  any  change  in  tlie 
parties,  if  such  has  taken  place.  There  shall  Im?  added  to  them 
the  opinion  of  the  court  below,  or  an  affidavit  that  no  opinion 
was  given,  or,  if  given,  that  a  copy  could  not  Im?  procured.  The 
foregoing  papers  shall  constitute  the  record  in  the  Appellate 
Division.  If  the  papers  shall  not  be  filed  and  served  as  herein 
provided  by  the  party  whose  duty  it  is  to  do  so,  his  opponent 
may  move  the  court  on  three  days*  notice,  on  any  motion  day, 
for  an  order  dismissing  the  appeal,  or  for  a  judgment  in  his 
favor,  as  the  case  may  be. 

The  papers  in  all  appeals  from  non-enumerated  motions  shall 
consist  of  printed  copios  of  the  papers  which  were  used  in  the 
court  below,  and  are  specified  in  the  order,  certffied  by  the 
proper  clerk,  or  stipulated  by  the  parties  to  be  true  copies  of 
the  original,  and  of  the  whole  thereof.  There  shall  be  added 
to  them  the  opinion  of  the  court  below,  or  an  affidavit  that  no 
opinion  was  given,  or,  if  given,  that  a  copy  could  not  be  pro- 
cured. 

They  shall  be  filed  with  the  clerk  within  fifteen  days  after 
the  appeal  is  taken  and  at  the  same  time  the  appellant  shall 
serve   upon  his  adversary   three   printed  copies   thereof. 

If  the  appellant  fails  to  file  and  serve  the  papers  as  aforesaid, 
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the  respondent  may  move,  on  any  niotiou  day,  upon  three  days' 
notice,  to  dismiss  the  appeal. 

If  the  judge  from  whose  order  the  api>eal  is  taken  orders  that 
it  shall  not  be  necessary  to  insert  in  the  printed  papers  upon 
which  the  appeal  is  to  be  taken  such  exhibits  or  other  volumi- 
nous documents  as  are  not  necessary  for  a  eouaiderntion  of  the 
qnestions  raised  by  the  appeal  the  clerk  shall  then  certify  that 
the  printed  papers  are  true  copies  of  the  originals  and  of  the 
whole  ther(»of  specifted  in  the  order  except  those  omitted  by 
order  of  the  court.  (As  amended  Oct.  24,  ISIH),  and  Apr.  1,  1910, 
in  effect  Sept.  1,  1910.) 

Rule  42.    Briefs    and    points    to    be    exeliAMsea    hy    the 


The  Appellate  Division  in  any  department  may  make  such  rules 
in  relation  to  the  exchange  of  briefs  and  the  delivery  of  papers 
and  briefs  to  the  justices  thereof  as  they  may  deem  expedient  in 
all  cases,  whether  enumerated  or  non-enumerated. 

Rvle   43.  Cases   and   points    to   be   printed   and   Indexed | 
ber  to  be  dllvered  to  the  eoart$  citations  from  olilcial 


The  cases  and  points,  and  all  other  papers  furnished  in  the 
Appellate  Division  in  calendar  cases,  shall  be  printed  on  white 
writing  paper,  with  a  margin  on  the  outer  edge  of  th:j  leaf  not 
less  than  one  and  a  half  inch  wide.  The  printed  page,  exclusive 
of  any  marginal  note  or  reference,  shall  be  seven  inches  long 
and  three  and  a  half  inches  wide.  The  folio,  numbering  from 
the  commencement  to  the  end  of  the  papers,  shall  be  printed 
on  the  outer  margin  of  the  page. 

The  cases  and  points  in  each  case  shall  be  uniform  in  size 
and   in   the  type  of  this  rule. 

All  cases  cited  on  the  briefs  from  the  courts  of  this  state 
shall  be  cited  from  the  reports  of  the  official  reporters,  if  such 
cases  shall  have  been  reported  in  full  in  the  official  rexx)rts. 

At  the  beginning  of  the  argument  of  any  appeal,  the  party 
whose  duty  it  is  to  furnish  the  papers  shall  deliver  to  the  clerk 
thirteen  copies  thereof,  and  each  party  shall  deliver  to  the  clerk 
thirteen  copies  of  his  briefs  and  points.  The  clerk  shall  deliver 
one  copy  of  the  papers  and  briefs  to  each  justice,  two  to  the  offlr 
cial  rei>orter,  and  snail  transmit  one  to  the  librarijin  of  the  State 
Law  Library,  one  to  the  clerk  of  each  of  the  other  departments, 
and  shall  dispose  of  the  remainder  as  directed  by  the  court. 
The  Appellate  Division  in  any  department  may  retpiire  further 
copies  of  the  papers  and  briefs  to  be  delivered  in  their  discretion. 

The  printed  papers  on  appeal  shall  contain  an  index  iu  the 
front  thereof.  The  index  of  the  exhibits  shall  concisely  indicate 
the  contents  or  nature  of  each  exhibit  and  the  folio  of  the  case 
at  which  it  is  admitted  in  evidence  and  at  which  it  is  printed 
in  the  record.  Said  index  shall  also  contain  a  reference  to  the 
folios  at  which  a  motion  for  a  dismissal  of  the  complaint  or 
the  direction  of  a  verdict  is  contained;  and  to  the  certiticate  that 
the  case  contains  all  the  evidence.  At  the  top  of  each  page  of 
the  case  or  bill  of  exceptions  must  be  printed  the  name  of  the 
witness  then  testifying  and  of  the  party  calling  him,  and  indicat- 
ing whether  the  examination  is  direct,  cross  or  redirect.  Lach 
affidavit  or  other  paper  printed  upon  an  appeal   from   an  order 
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shall  be  preceded  by  a  description  thereof  that  must  specify 
on  whose  behalf  it  was  read;  and  the  name  of  the  affiant  shall 
be  printed  at  the  top  of  each  page  contaiuing  an  affidavit. 
On  an  appeal  from  an  order  granting  or  denying  a  motion  to 
strike  out  parts  of  a  pleading  as  irrelevant,  redundant  or  scanda- 
lous, or  to  make  a  pleading  more  definite  and  certain,  the  pot' 
tion  of  the  pleading  to  which  the  motion  relates  must  be  printed 
in  italics.  ^Amended  Oct.  24,  1905,  and  Apr.  1,  1910,  in  effect 
Sept.  1,  1910.) 

Rnle  44.  Non-ennmerated  motions^  wben  Iteardf  detoult» 
Ihofr  taken. 

Non-enumerated  motions  in  the  Appellate  Division  and 
api)eals  from  orders  will  be  heard  upon  such  days  as  are  des- 
ignatod  by  the  special  rule  of  the  Appellate  Division  in  each 
Department.        , 

If  a  non-enumerated  motion  noticed  to  be  heard  at  the  Appel- 
late Division  shall  not  be  made  upon  the  day  for  which  it  is 
noticed,  the  party  attending  pursuant  to  notice  to  oppose  the 
same,  may,  at  the  close  of  to  at  order  of  business,  unless  the 
court  shall  otherwise  order,  take  an  order  against  the  party 
giving  the  notice,  denying  the  motion,  with  costs.  (Amended 
Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rale  45*    Additloaal  allovrance* 

Applications  for  an  additional  allowance  can  only  be  made  to 
the  court  before  which  the  trial  is  had  or  the  judgment  rendered, 
and  shall  in  all  cases  be  made  before  final  costs  are  adjusted. 

Rale   46.     Motion   to  amend  Jaatiee's   return  on  appeal* 
"When  to  be  noticed. 

On  appeal  from  a  justice's  judgment^  where  a  County  Court 
has  not  jurisdiction,  by  reason  of  relationship,  etc.,  a  notice  of 
motion  for  an  order  to  compel  the  justice  to  amend  his  return 
may  be  given  in  twenty  days  after  the  date  of  the  certificate  of 
the  county  judge,  and  not  after  that  time. 

Rnle  47.    Connael,  time  allovred. 

At  the  hearing  of  causes  in  the  Appellate  Division  or  at  Special 
Term,  not  more  than  one  counsel  shall  be  heard  on  each  side,  and 
then  not  more  than  one  hour  each,  except  when  the  court  shall 
otherwise  order. 

On  appeals  from  orders  and  on  non-enumerated  motions,  but 
one  counsel  on  each  side  shall  be  heard,  and  not  more  than  thirty 
minutes  each,  unless  the  court  shsU  otherwise  order. 

The  Appellate  Division  in  any  department  may  make  such  fur- 
ther or  different  regulations  upon  these  subjects  as  it  may  deem 
proper. 

Rale  48.  Stay  of  proeeeillnara,  for  ehanffe  of  Tenaei 
afltdavltay  on  motion  to  ehanse  venne. 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to 
change  the  place  of  trial  shall  be  granted  unlo»R  it  shall  appear 
from  the  papers  that  the  defendant  has  used  due  diligence  in 
preparing  the  motion  for  the  earliest  practical  dny  after  issue 
Joined.     Such  order  shall  not  stay  the  plaintiff  front  taking  any 
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Btep,  except  subpoenaing  witnesses  for  the  trial,  without  a  special 
clause  to  that  effect. 

On  motions  to  change  the  place  of  trial,  the  moving  party 
shall  state  the  nature  of  the  controversy  and  show  how  his 
witnesses  are  material,  and  the  grounds  of  his  belief  that  the 
testimony  of  such  witnesses  will  be  favorable  to  his  contention, 
and  shall  also  show  where  the  cause  of  action  arose,  and  such 
facts  shall  be  taken  into  consideration  by  the  court  in  fixirig  the 
place  of  trial.     (Amended  Apr.  1,  1010,  in  efiCect  Sept.  1,  1910.) 

Rule  48«     Guardians  ad  litem. 

No  person  shall  be  appointed  guardian  ad  litem,  either  on  the 
application  of  the  infant  or  otherwise,  unless  he  be  the  general 
guardian  of  such  infant,  or  is  fully  couipetent  to  understand  and 
protect  the  rights  of  the  infant,  and  has  no  interest  adverse  to 
that  of  the  infant,  and  is  not  connected  in  business  with  the 
attorney  or  counsel  of  the  adverse  party.  And  no  person  shall  be 
appointed  such  guardian  who  is  not  of  sufficient  ability'  to  answer 
to  the  infant  for  any  damage  which  may  be  sustanied  by  his 
negligence  or  misconduct  in  the  defense  or  prosecution  of  the 
suit^  and  such  ability  shall  be  shown  by  affidavit  stating  facts  in 
resiiect  thereto.  And  no  person  shall  oe  appointed  guardian  ad 
litem  who  is  nominated  by  tlie  adverse  party^ 

Rale  ISO.     Gaardlan  ad  litem,  dntles,  eompenaatloa;  afll* 
davit  to  entitle  imardian  to  oompensation. 

It  shall  be  the  duty  of  every  attorney  or  officer  of  the  court  to 
act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or  pro- 
ceeding against  him,  whenever  appointed  for  that  purpose  by  an 
order  of  this  court.  And  it  shall  be  the  duty  of  such  guardian  to 
examine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
him  to  make  the  proper  defense,  when  necessary  for  the  protec- 
tion of  the  rights  of  the  infant;  and  be  shall  be  entitled  to  such 
compensation  for  his  services  as  the  court  may  deem  reasonable. 
But  no  order  allowing  compensation  to  guardians  ad  litem  shall 
be  made,  except  upon  an  affidavit  to  be  made  by  such  guardian, 
if  an  attorney  of  the  court,  or  if  the  guardian  be  not  an  attorney, 
then  an  affidavit  to  be  made  by  an  attorney  of  the  court  who  has 
acted  in  the  matter  in  behalf  of  such  guardian,  showing  that  he 
has  examined  into  the  circumstances  of  the  case,  and  has,  to  the 
be$^  of  his  ability,  made  himself  acquainted  with  the  rights  of 
his  ward,  and  that  such  guardian  has  taken  all  the  steps  neces- 
sary for  the  protection  of  such  rights,  to  the  best  of  his  knowl- 
edge, and  as  he  believes,,  stating  what  has  been  done  by  him  for 
the  purpose  of  ascertaining  the  rights  of  the  ward. 

Rale  Sl«     Gnardlan^  bond  of,  before  reeelTtnar  property* 

No  guardian  ad  litem  for  an  infant  party  shall  as  such  guardian 
receive  any  money  or  property  belonging  to  such  infant,  or  which 
may  be  awarded  to  him  in  the  suit  (except  such  costs  and  ex- 
penses as  may  be  allowed  by  the  court  to  the  guardian),  unless 
he  has  given  an  undprtaking  executed  by  a  surety  com- 
pany authorized  to  do  business  in  this  state,  in  double  the 
amount  of  such  money  or  property,  or  a  bond  secured  by  a  mort- 
gage on  improved  and  unincumbered  real  property. 
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Neither  shall  the  general  guardian  of  an  infant  receiTJDK 
any  part  of  the  proceeds  of  a  sale  of  real  property  belonging 
to  an  infant  sold  under  a  decree,  judgment  or  order  of. the  court 
until  the  guardian  has  given  such  further  security  for  the  faith- 
ful discharge  of  his  trust  as  the  court  may  direct.  In  case,  how- 
ever, such  proceeds  shall  exceed  the  sum  of  five  hundred  dollars 
the  <"<nirt  shall  require  the  guardian  to  give  a  bond,  in  the  penalty 
of  double  the  amount  to  be  paid  to  the  guardian,  such  bond  to 
be  that  of  a  surety  company  authorized  to  do  business  in  this 
state  or  st^cured  by  mortgage  on  improved  and  unincumbered 
real  property  worth  the  amount  of  the  penalty  of  the  bond. 
(Amended  Apr.  1,  1910,  in  efiPect  Sept.  1,  1010.) 

Rule  52.     General  irnardlan,  appointment  of. 

Except  in  cases  otherwise  provided  for  by  law,  for  the  purpose 
of  having  a  general  guardian  appointed,  the  infant,  if  of  the  age 
of  fourteen  years  or  upward,  or  some  relative  or  friend,  if  the 
infant  is  under  fourteen,  may  present  a  petition  to  the  court, 
stating  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  the  ^lerson  proposed  or  nominated  as  guardian,  and 
the  relationship,  if  any,  which  said  person  bears  to  the  infant, 
and  the  nature,  situation  and  value  of  the  infant's  estate. 

Rale  53.     Aire   of   Infant  and   antonnt   Of  propertr  to  "be 
ascertained  by  eonrt* 

Tpon  presenting  the  petition,  the  court  shall,  by  inspection  or 
otherwise,  ascertain  the  age  of  the  infant,  and  if  of  the  age  of 
fourteen  years  or  upward  shall  examine  him  as  to  his  voluntary 
nomination  of  a  suitable  and  proper  person  as  guardian;  if  under 
fourteen,  shall  ascertain  who  is  entitled  to  the  guardianship,  and 
shall  name  a  competent  and  proper  person  as  guardian.  The 
court  shall  also  ascertain  the  amount  of  the  personal  property, 
and  the  gross  amount  of  value  of  the  rents  and  profits  of  the  real 
estate  of  the  infant  during  his  minority,  and  shall  also  ascertain 
the  sufllciency  of  the  security  oflFered  by  the  guardian. 


Rule  54.     Bond  of  a  general  gnardli 

The  security  to  be  given  by  the  general  guardian  of  an  infant 
shall  be  a  bond  in  the  penalty  of  double  the  amount  of  the  per- 
sonal estate  of  his  ward  and  of  a  gross  amount  or  value  of  the 
rents  or  profits  of  the  real  estate  during  his  minority.  The  bond 
shall  be  executed  by  the  guardian,  together  with  at  least  two 
sufficient  sureties,  each  of  whom  shall  be  worth  the  amount  speci- 
fied in  the  penalty  of  the  bond  over  and  above  all  debts.  If, 
however,  the  total  amount  of  the  personal  estate  of  an  infant 
and  of  the  gross  amount  or  value  of  the  rents  or  profits  of  the 
real  estate  during  his  minority  shall  exceed  twenty-five  hundred 
dollars,  then  the  bond  must  be  the  bond  of  a  surety  company 
authorized  to  do  busint^s  in  this  St*ite,  or  the  general  guardian 
may  give  a  bond  secured  by  a  mortgage  on  improved  and  unin- 
cumbered real  property  of  the  value  of  the  penalty  of  the  bond. 

The  court  in  its  discretion  may  vary  the  security  where  from 
special  circumstances  it  nuiy  be  found  for  the  interest  of  the 
infant,  and  may  direct  the  principal  of  the  estate  and  any  part 
thereof  to  be  invested  in  the  stocks  of  the  state  of  New  York 
or  of  the   United   States,  or  deposited  with  any  trust  company 
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which  shall  have  beeo  desi^ated  as  a  depository  fur  such 
monejs,  or  inyested  in  bond  ^and  mortgage  on  unincumbered 
and  improTed  property  of  at  least  double  the  value  of  the  amount 
invested,  to  be  shown  to  the  satisfaction  of  the  court,  for  the 
benefit  of  the  infanta,  and  that  the  interent  or  income  thereof 
only  be  received  by  the  guardian.  (Amended  Apr.  X,  llilU,  in 
effect  Sept.  1,  1910.) 

R«le  S6.  9mMm  of  re^l  cvtate  of  tafajits,  lanatlcii»  etcf 
contents  of  petition. 

The  petition  in  proceedinjirs  to  sell,  mortieage  or  lease  real 
estate  belonging?  to  an  infant  or  lunatic,  idiot  or  hal>itiinl  drunk- 
ard,  shall  state,  besides  the  particular  frrounds  f(»r  a  sale,  niort- 
fOkge  or  lease  of  the  proi)erty.  and  the  other  mat  tern  required  by 
the  Code,  the  a^e  and  residence  of  the  infant  lunatic,  idiot  or 
habitual  drunkard,  and  the  name  and  residence  of  the  person 
proposed  a»  a  special  guardian  or  committee,  the  relatiouKlii^),  if 
any.  which  he  bears  to  the  infant,  lunatic,  idiot  or  habitual 
drunkard,  and  the  securfty  proposed  to  be  given;  and  also 
whether  any  previous  application  has  bc-en  made,  and,  if  so,  the 
time  thereof,  and  what  disposition  was  made  of  the  same. 

Rnle  Btt.     Referee'v  report  on  petition  to  «ell,  ete. 

The  referee  appointed  on  such  petition  must  report  as  to 
whether  a  sale,  mortgage  or  lease  of  the  premises  (or  any  and 
what  i)ortion  thereof),  would  be  beneficial  to  the  infant,  lunatic, 
idiot  or  habitual  drunkard,  and  the  particular  reason  therefor, 
and  whether  the  infant,  lunatic,  idiot  or  hnbitnal  drunkard  is  In 
absolute  need  of  having  some  and  what  portion  of  the  proceeds 
of  such  sale,  mortgage  or  lease,  for  a  purpose  provided  in  section 
2^18  of  the  Code,  In  addition  to  what  he  might  earn  by  his  own 
exertions;  and  such  referee  shall  also  ascertain  and  report  the 
value  of  the  property  or  interest  to  be  disp(>se<l  of,  specifically,  as 
to  each  separate  lot  or  parcel,  and  whether  there  is  any  person 
entitled  to  dower  or  a  life  estate,  or  estate  for  years.  In  the 
premises,  'and  the  terms  and  conditions  on  which  it  should  be 
sold. 

And  the  referee's  report  shall  give  such  further  facts  as  are 
necessary  or  proper  on  the  application. 

The  facts  m  relation  to  the  value  of  the  property  or  interest 
to  l>e  disposed  of  retjuired  to  be  ascertaiiuHi  and  reported  upon 
by  the  referee  must  be  proven  on  8u<'h  referehce  by  evidence  of 
at  least  two  disinterested  persons,  in  addition  to  that  of  the 
petitioner,  and  the  report  shall  not  refer  to  the  petition  or  any 
other  papers  for  a  statement  of  fact.  (As  amended  October  24, 
1899.) 

Rnle  67«     Bond  of 'vpeolnl  SToardlnn. 

The  secnrlty  required  on  a  sale  of  the  real  estate  of  an  infant 
shall  be  a  bond  of  the  guardian,  with  two  sufficient  sureties,  in 
the  sum  of  double  the  value  of  the  premises,  including  the  in- 
terest on  such  value  during  the  minority  of  the  infant,  each  of 
which  suretiet^  shall  be  worth  the  penalty  of  the  boncl  over  and 
above  all  debts,  which  bond  shall  be  duly  acknowh»(lged  and 
accompanied  with  affidavits  of  justification  made  by  the  sureties. 
Im  case,  however,  the  value  of  the  premises  including  the  Interest 
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on  such  value  during  the  minority  of  the  infant,  shall  exceed 
the  sum  of  five  hundred  dollarsf  the  court  must  require  the 
f?uardian  to  give  a  bond  of  a  surety  company  authorized  to  do 
business  in  thiii  state  or  a  bond  secured  by  a  mortgage  on  im- 
proved and  unincumbered  real  property  of  the  value  of  the 
penalty  of  the  bond.  (Amended  Apr.  1,  1910,  in  effect  Sept.  1, 
1910.) 

Rule  68.  Prooeeda  of  Mile  sn«»t  be  bvovorht  Into  oo«rt| 
coats. 

If  the  proceeds  of  the  sale  exceed  $500,  and  the  gnnrdian/has 
not  given  security  by  mortgage  upon  real  estate,  he  shall  bring 
the  proceeds  into  court,  or  invest  the  same  under  the  direction 
of  the  court,  for  the  use  of  the  infant;  and  the  guardian  shall 
only  be  entitled  to  receive  so  much  of  the  interest  or  income 
thereof,  from  time  to  time,  as  may  be  necessary  for  the  support 
and  maintenance  of  the  infant,  without  the  order  of  the  court. 
If  the  infant's  interest  in  the  property  does  not  exceed  $1,000, 
the  whole  costs,  including  disbursements,  shall  not  exceed  twenty- 
five  dollars,  and  referee's  fees -not  exceeding  ten  dollars.  Where 
several  infants  are  interested  in  the  same  premises  as  tenants 
in  common,  the  application  in  behalf  of  all  shall  be  joined  in  the 
same  petition,  although  they  may  have  several  general  guardians; 
and  there  shall  be  but  one  reference  to  ascertain  the  propriety 
of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed. 

Rule  69.    When  proceed  a  of  aale  to  be  paid  to  flreneral 
aroarillan;  petition  therefor. 

No  money  arising  from  the  sale'  of  the  real  estate  of  an  infant 
shall  be  paid  over  to  his  general  guardian,  except  so  much 
thereof,  or  of  the  interest  or  income,  from  time  to  time,  as  may 
lie  necessary  for  his  support  or  maintenance,  unless  such  guardian 
shall  give  a  bond  in  the  penalty  of  double  the  amount  to  be 
paid  to  him  with  sufficient  surety  to  be  approvcnl  by  the  court. 
In  case,  however,  such  money  shall  exceed  the  sum  of  five  hun- 
dred dollars  the  court  must  require  the  guardian  to  give  a  bond 
of  a  surety  company  authorized  to  do  business  in  this  state  or  a 
bond  secured  by  a  mortgage  on  improved  and  unincumbered  real 
property  of  a  value  of  the  penalty  of  the  bond. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys 
to  any  person,  except  upon  petition,  accompanied  by  a  certified 
copy  of  the  order,  in  pursuance  of  which  the  money  w^s  brought 
into  court,  together  with  a  statement  of  the  countj'  treasurer, 
city  chamberlain,  or  other  depository  of  the  money,  showing  the 
present  state  and  amount  of  the  fund,  separating  the  principal 
and  interest,  and  showing  the  amount  of  each;  and  the  court 
may  take  such  proof  of  the  truth  of  the  matters  stated  in  the 
petition  as  shall  be  deemed  proper,  or  may  refer  the  same  to 
a  suitable  referee  to  take  proof  and  report  thereon.  (Amended 
Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rnle  60.     Reference  on  failure  to  ftnawer  on  mortffns« 
forecloanrei  Jndarn&ent. 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to 
answer  within  the  time  allowed  for  that  purpose,  or  the  right  of 
thp  plaintiff,  as  stated  in  the  complaint,  is  admitted  by  the 
nuswiT,   the   plaintiff  may   have   an  order  referring   it   to   some 
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suitable  person  an  referee,  to  compute  the  amount  due  to  the 
plaintiff,  aud  to  such  of  the  defendants  as  are  prior  incum- 
brancers of  the  mortgaged  premises,,  and  to  examine  and  report 
whether  the  mortgaged  premises  can  be  sold  in  parcels,  if  the 
whole  amount  secured  by  the  mortgage  bus  not  become  due. 
If  the  defendant  is  an  infant,  and  has  put  in  a  general  answer 
bj  his  guardian,  or  if  any  of  the  defendants  are  absentees  the 
order  of  reft»rence  shall  also  direct  the  person  to  whom  it  is 
referred  to  take  proof  of  the  facts  and  circunistances  stated  in 
the  complaint,  and  to  examine  the  plaintiff  or  his  agent,  on 
oath,  as  to  any  payments  which  have  been  made,  and  to  com- 
pute the  amount  due  on  the  mortgage,  preparatory  to  the  &\y- 
plication  for  judgment  of  foreclosure  and  sale. 

When  no  answer  is  put  in  by  the  defendant,  within  the  time 
allowed  for  that  purpose,  or  any  answer  denying  any  material 
facts  of  the  complaint,  the  plaintiff,  after  the  cause  is  in  readi-- 
ness  for  trial,  as  to  all  the  defendants,  may  apply  for  judgment, 
at  any  Special  Term,  upon  due  notice  to  such  of  the  defendants 
as  have  appeared  in  the  action,  and  without  putting  the  cause 
on  the  calendar. 

The  plaintiff,  in  such  case,  when  he  moves  for  judgment,  must 
show,  by  affldsTit  or  otherwise,  whether  any  of  the  defendants 
who  have  not  apneared  are  absentees;  and,  if  so,  he  must  produce 
the  report  as  to  the  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  of  the  examination  of  the  plaintiff  or  his 
agent,  on  oath,  as  to  any  payments  which  have  been  made.  And 
in  all  foreclosure  cases  the  plaintiff,  when  he  moves  for  judg- 
ment, must  show  by  atHdavit,  or  by  the  certi6catc  of  the  clerk 
of  tiie  county  in  which  the  mortgaged  premises  are  situated, 
that  a  notice  of  the  pendencv  of  the  action,  containing  the  names 
of  the  parties  thereto,  the  object  of  the  action,  and  a  description 
of  the  property  in  that  count>'  affected  thereby,  the  date  of  the 
mortfirage,  and  the  parties  thereto,  and  the  time  and  place  of 
recording  the  same,  has  been  filed  at  least  twenty  days  before 
saoh  application  for  judgment,  and  at  or  after  the  time  of  filing 
of  the  complaint,  as  required  by  law. 

Rule  61*   Jadvnsent  for  sale  on  foreeloimre,  -wliat  to  con- 
tmin;  dlapo»itloii  of  surplvs  money)  referee. 

In  every  judgment  for  the  sale  of  mortgaged  premises,  the 
description  and  particular  boundaries  of  the  property  to  be  sold, 
so  far,  at  least,  as  the  same  can  be  ascertained  from  the  mort- 
gage, shall  be  inserted.  And,  unless  otherwise  specially  ordered 
by  the  court,  the  judgment  shall  direct  that  the  mortgaged 
premises,  or  so  much  thereof  as  may  be  sufficient  to  diaoharge 
the  mortgage  debt,  the  expenses  of  the  sale  and  the  costs  of  the 
actiou,  as  provided  by  sections  1626  and  177(5  of  the  Code,  and 
which  may  be  sold  separately  without  mntorinl  injury  to  the 
parties  interested,  be  sold  by  or  under  the  direction  of  the  sheriff 
of  the  county,  or  a  referee,  and  that  the  plaintiff,  or  any  other 
party,  may  become  a  purcnaser  on  sach  sale;  that  the  sheriff 
or  referee  execute  a  deed  to  the  purchaser;  that  out  of  tht» 
proceeds  of  the  sale,  unless  otherwise  directed,  he  pay  the  ex- 
penses of  the  sale,  as  provided  in  section  1()76  aforesaid,  and 
that  be  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of  his 
debt,  interest  and  costs,  or  so  much  as  fhe  purchase  monev  will 
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pay  of  the  same  a. id  that  he  take  the  receipt  of  the  plaintiff,  or 
his  attorney,  for  the  amount  so  paid,  and  file  the  same  with  bis 
report  of  sale,  and  that  the  purchaser  at  such  sale  be  let  into 
possession  of  the  premises  on  production  of  the  deed. 

All  stirplns  moneys  arisinj?  from  the  sale  of  mortgaged  prem- 
ises, under  any  judgment,  shall  be  paid  by  the  sheriff  or  relVrin* 
making  the  sale  within  five  days  after  the  same  shall  be  received 
ancl  be  ascertainable,  in  the  city  of  New  York  to  the  chamber- 
lain of  the  said  city,  and  in  other  counties  to  the  treasurer 
thereof,  unless  otherwise  specially  directed,  subject  to  the  furthcn* 
order  of  the  court,  and  every  judgment  in  foreclosure  shall  con- 
tain such  directions,  except  where  other  provisions  are  specially 
made  by  the  court.  No  report  of  a  sale  shall  be  filed  or  confirmed, 
unless  accompanied  with  a  proper  voucher  for  the  surplus 
moneys,  and  showing  that  they  have  been  paid  over,  deposited 
or  disposed  of  in  pursuance  of  the  judgment.  The  referee  to  be 
appointed  in  foreclosure  cases,  to  compute  the  amount  due,  or  to 
sell  mortgaged  premises,  shall  be  selected  by  the  court,  and  the 
court  shall  not  api)oint  as  such  referee  a  person  nominated  by  the 
party  to  the  action  or  his  counsel. 

Rule  62.  Snle  of  lands  In  the  connttes  of  Ne-vr  York, 
KlnKs  or  the  city  of  BnflalOy  under  Judgment  or  order. 

Where  lands  in  the  county  of  New  York  or  the  county  of 
Kings  arc  sold  under  a  decree,  order  or  judgment  of  any 
court,  they  shall  be  sold  at  public  auction,  between  eleven  o'clock 
in  the  forenoon  and  three  o  clock  in  the  afternoon,  unless  other- 
wise specifically  directed. 

Notice  of  such  sale  must  \>e  given,  and  the  sale  must  be  had, 
as  prescril>ed  in  section  K578  of  the  Code. 

Such  sales  in  the  county  of  New  York,  unless  otherwise 
specifically  directed,  shall  take  place  at  the  Exchange  Sales 
Rooms,  now  located  at  Nos.  14  and  16  Vezey  street  in  the  city 
of  New  York. 

The  Appellate  Division  of  the  Sunreme  Court  in  the  First  De- 
partment is  authorized  to  change  tne  place  at  which  said  sales 
shall  be  made,  may  make  rules  and  regulations  in  relation 
thereto  and  may  d«»signate  the  auctioneers  or  persons  who  shall 
make  the  same. 

Such  sales  in  the  city  of  Buffalo  shall  on  and  after  May  1st, 
189(),  take  place  at  the  Real  Estate  Exchange  rooms,  between 
the  luHirs  of  nine  and  eleven  in  the  forenoon,  and  two  and  three 
o'clock  in  the  afternoon,  unless  the  court  ordering  the  sales  shall 
otherwise  direct.  Such  sales  shall,  however,  be  made  subject 
to  such  regulations  as  the  justices  of  the  Supreme  Court  of  the 
Eighth  District  shall  establish.     (As  amended  October  34,  1899.) 

Rule   0:1.    MortjvaKe   and   asfllgrnmenta  to  he   llled   or   re* 
corded  before  conveyance* 

"Whenever  a  sheriff  or  referee  sells  mortgaged  premises  under 
a  decree  or  order,  or  .nidgnieut  of  the  court,  it  shall  be  the  duty 
of  the  plaintiff,  before  a  deed  is  executed  to  the  purchaser,  to 
file  such  mortgage  and  any  assignment  thereof  in  the  office  of 
the  clerk,  unless  such  mortffage  and  assignments  have  been  duly 
proved  or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded; 
in  which  ease,  if  it  has  not  been  already  done,  it  shall  be  the 
duty  of  the  plaintifT   to  cause  the  same  to   be  recorded  at   full 
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Icn^h  in  the  county  or  counties  where  the  Uuds  hu  hoJ(1  are 
situated,  before  a  deed  is  executed  to  the  purchaser  ou  the  sale; 
the  expense  of  which  filing  or  recording,  and  the  entry  .thereof 
shall  be  allowed  in  the  taxation  of  costs;  and,  if  filed  with  the 
clerk,  he  shall  enter  in  the  minutes  the  filing  of  such  mortgage 
and  assignments,  and  the  time  of  filing.  But  this  rule  shall  not 
extend  to  auy  case  where  the  mortgage  or  assignments  appear, 
by  the  pleadings  or  proof  in  the  suit  commenced  thereon,  to  have 
been  lost  or  destroyed. 

Rule  <I4.  Applleiitlon  for  Morplns  money* |  reference) 
•earclieai  nnaatlafled  llens« 

On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or  any 
person  who  had  a  Hen  on  the  mortgaged  premises  at  the  time  of 
the  sale,  upon  filing  with  the  clerk  where  the  report  of  t^ule  is 
filed  a  notice,  stating  that  he  is  entitled  to  such  surplus  moneys 
or  some  part  thereof,  and  the  nature  and  extent  of  his  claim, 
may  have  an  order  of  reference  to  ascertain  and  report  the 
amount  due  to  him,  or  to  any  other  person,  which  is  a  lien  upon 
such  surplus  moneys,  and  to  ascertain  the  priorities  of  the 
several  liens  thereon;  to  the  end  that,  on  the  coming  in  and  con- 
firmation of  the  report  on  such  reference,  such  further  order 
may  be  made  for  the  distribution  of  such  surphis  moneys  as  may 
be  ju8t«  The  referee  shall,  in  all  cases,  be  seh^ctcd  by  the  court. 
The  owner  of  the  equity  of  redemption,  and  every  party  who 
appeared  in  the  cause,  or  who  shall  tfave  filed  a  notice  of  claim 
with  the  clerk,  previous  to  the  entry  of  the  order  of  reference, 
shall  be  entitled  to  service  of  a  notice  of  the  application  for  the 
refereuee,  and  to  attend  on  such  reference,  and  to  the  usual 
notices  of  suljsequent  proceedings  relative  to  su<'h  surphis.  But 
if  such  claimant  or  such  owner  has  not  appeared,  or  made  his 
claim  by  an  attorney  of  this  court,  the  notice  may  be  serveil 
by  putting  the  same  into  the  post-office,  directed  to  the  claimant 
at  his  place  of  residence,  as  stated  in  the  notice  of  his  claim, 
and  upon  the  owner  in  such  manner  as  the  court  may  direct.  All 
official  searches  for  conveyances  or  incumbrances,  made  in  the 
progress  of  the  cause,  shall  be  filed  with  the  judgment  roll,  and 
notice  of  the  hearing  shall  be  given  to  any  person  having  or 
appearing  to  have  an  unsatisfied  lien  on  the  moneys  in  such  man- 
ner as  the  court  shall  direct:  and  the  party  moving  for  the 
reference  shall  show,  by  affidavit,  what  unsatisfied  liens  ni»i>ear 
by  such  official  searches,  and  whether  any,  and  what  other 
unsatisfied  liens  are  known  to  him  to  exist. 

^  Rale  06.    Partition  to  embrace  all  land*  in  common. 

Where  several  tracts  or  parcels  of  land  lying  within  this 
state  are  owned  by  the  same  persons  in  comnmn,  no  separate 
action  for  the  partition  of  a  part  thereof  shall  be  brought  without 
the  consent  of  all  the  parties  interested  therein;  or  without  the 
fsrpecial  order  of  the  court  made  on  notice  to  all  parties  who 
have  api)eared  in  the  action,  to  be  obtained  before  ai)pli<*ation  for 
the  relief  demanded  in  the  complaint:  and,  if  brought  without 
such  a  consent  or  order,  the  share  of  the  plaintiff  may  he  charged 
with  the  whole  cost  of  proc<»eding;  and  where  infants  are  in- 
terested, the  comi>laint  shall  state  wh<'ther  or  not  the  parties  own 
any  other  lands  in  common.  (Amended  Apr.  1,  1010,  iu  effect 
Sept.  1  1910.) 
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Rule  (Ml.    Reference  a«  to  title  of  premlsesi 

Where  the  rights  and  interests  of  the  several  parties,  as 
stated  in  the  complaint,  are  not  denied  or  controverted,  if  any 
of  the  defendants  are  infants  or  absentees,  or  unknown,  the 
plaintifif,  on  an  aflldavit  -of  the  fact,  and  notice  to  such  of  the 
parties  as  have  appeared,  may  apply  at  a  Special  Term,  for  an 
order  of  reference,  to  take  proof  of  the  plaintifiPs  title  and 
interest  in  the  premises,  and  of  the  several  matters  set  forth  in 
the  complaint;  and  to  ascertain  and  report  the  rights  and  inter- 
ests of  the  several  parties  in  the^  premises,  and  an  abstract  of 
the  conveyances  under  which  the  same  are  held.  Such  referee 
and  the  referee  appointed  to  sell  shall  in  all  cases  be  selected 
by  the  court.     (As  amended  October  24,  1905.) 

Rnle  07.  Kotice  of  stay  of  *ale  In  partition  or  fore- 
closure. 

No  order  to  stay  a  sale  under  judgment  in  partition  or  for  the 
foreclosure  of  a  mortgage  shall  be  granted  or  made  by  a  judge 
out  of  court,  except  upon  a  notice  of  at  least  two  days  to  the 
plaintiffs  attorney. 

Rnle  <{8.  Money  tu  court  paid  to  county  treasurer |  de« 
posit  by  treasurer. 

(Repealed  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rnle  Ot>.  Order  for  pilyment  out  of  court  i  accounts  ^vrltb 
trust  eoniiiaules;  draft  to  be  connterslfl^ned  by  Justice | 
¥irliat  to  be  stated  In  draft. 

AH  orders  directing  the  payment  of  money  out  of  court  shall  di- 
rect the  payment  to  be  made  to  the  person  entitled  to  receive  the 
same,  anii  all  checks  or  drafts  for  tne  payment  of  money  out  of 
court  shall  be  drawn  payable  to  the  order  of  the  person  entitled  to 
the  moneys;  and  shall  specify  in  what  particular  suit  or  on  what 
account  the  money  is  to  be  paid  out,  and  the  time  when  the 
order  authorizing  such  payment  was  made.  No  order  in  aiky 
pending  action,  for  the  payment  of  money  out  of  court,  shall  be 
made,  except  on  regular  notice  or  order  to  show  cause,  duly 
served  on  the  attorneys  of  all  the  parties  who  have  appeared 
therein,  or  filed  notice  of  claim  thereto.  When  moneys  are 
deposited  by  the  order  of  the  court  in  any  trust  company,  the 
entry  of  such  deposit  in  the  lx)oks  of  the  company  shall  contain 
a  short  reference  to  the  title  of  the  canse  or  matter  in  which  such 
deposit  is  diroctod  to  bo  made,  and  shall  specify  also  the  time 
from  which  the  interest  or  accumulation  on  such  deposit  is  to 
commence,  where  it  does  not  commence  from  the  date  of  such 
Aepoi«it.  The  secretary  of  the  company  shall,  on  or  before  the 
first  day  of  P^ebruary  in  each  year,  transmit  to  the  Appellate 
Division  of  the  Supreme  Court  in  the  department  in  which  the 
trust  company  is  located  a  statement  of  the  accounts  in  each 
department,  showing  the  amount,  on  the  last  preceding  first  day 
of  January,  including  the  interest  or  accumulation  on  the  sum 
deposited  to  the  credit  of  each  cause  or  matter. 

In  every  draft  upon  the  trust  company  by  the  county  treas- 
urer or  chamberlain,  for  moneys  deposited  with  the  said  com- 
pany, or  for  the  interest  or  accumulation  on  such  moneys,  the 
title  of  the  cause  or  matter  on  account  of  which  the  draft  is 
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made,  and  the  date  of  the  order  authoriBiug:  such  draft  shall  bo 
stated,  and  the  draft  shall  be  made  payable  to  the  order  of  the 
person  or  persons  entitled  to  the  money.  Any  attorney  or  other 
person  procuring  an  order  for  the  payment  of  money  out  of  court, 
shall  obtain  two  certified  copies  of  the  order,  both  to  be  counter- 
si^ed  by  the  judge  granting  the  same;  one  copy  shall  be  filed 
with  the  county  treasurer  and  the  other  shall  accompany  the 
draft  drawn  upon  the  depository  and  be  filed  with  it,  and  the 
several  banks  and  other  depositories  haying  trust  funds  of  the 
court  on  deposit,  are  forbidden  to  pa3'  out  any  of  such  funds 
without  the  production  and  filing  of  such  certified  and  counter- 
ffigned  copy  order.  Thig  provision  is  not-  intended  to  dispense 
with  any  of  the  requirements  of  this  rule,  as  to  the  form  of  the 
draft,  nor  to  apply  to  a  case  where  periodicnl  payments  are 
directed  to  l»e  made,  an  provided  for  by  the  last  sentence  of  this 
rule,  after  the  first  payment  from  such  fund  shall  have  been 
made  under  an  order  of  the  court,  in  the  manner  herein  specified. 
Where  periodical  payments  are  directed  to  be  made  out  of  a  fund 
deposited  with  such  company,  the  delivery  to  the  secretary  of  the 
company  of  one  copy  of  the  order  authorizing  the  several  pay- 
ments shall  be  suflScient  to  authorize  the  payment  of  subsequent 
drafts  in  pursuance  of  such  order.  (Amended  Apr.  1,  1910,  in 
effect  Sept.  1,  1910.) 

R«le  TO.    Gross  siiiii  In  payment  of  llfe-e«tate. 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or 
in  dower,  is  entitled  to  the  annual  interest  or  income  of  any 
sum  paid  into  court  and  invested  in  permanent  securities,  such 
party  shall  be  charged  with  the  expense  of  investing  such  sum, 
and  of  receiving  and  paying  over  the  interest  or  income  thereof; 
but  if  such  party  is  willing,  and  consents  to  accept  a  gross  sum 
in  lieu  of  such  annual  interest  or  income  for  life,  the  same  shall 
be  estimated  according  to  the  then  value  of  an  annuity  of  five 
per  cent,  on  the  principal  sum,  during  the  probable  life  of  such 
person,  according  to  the  Carlisle  Table  of  Mortality.  (As 
amended  October  24,  1905.) 

» 

R«]e  71.  Fee*  on  Inqnlsitlon  €»ff  Innaeyi  apeclnl  order  of 
tke  ooarty  -vrlien  neeosMiryy  to  pay  costs. 

On  the  execution  of  a  commission  of  lunacy,  ^tc,  the  com- 
missioners, for  every  day  they  are  nocpssnrily  employed  in  hear- 
ing the  testimony  and  taking  the  inquisition,  shall  he  entitled 
to  an  allowance  to  be  fixed  by  the  court,  not  exce<»ding  ten 
dollars  for  each  day  to  each  of  such  commissioners. 

Where  the  costs  and  expenses  exceed  $250,  besides  witness 
fees  and  allowances  to  commissioners,  the  committee  shall  not  be 
at  liberty  to  pay  the  same  out  of  the  estate  in  his  hands,  with- 
out a  sp€K^iaI  order  of  the  court  upon  notice  to  all  parties  who 
have  appeared  in  such  proceedings,  directing  such  payment. 

Rvie  78.  Divorce  or  separation,  action  fori  reference 
on  defanltf  avemtents  In  complaint  i  piaintlflT  to  be  ex- 
anslmcd  on  oath. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or 
to  declare  a  marriage  contract  void,  the  court  shall  in  no  case 
order  the  reference  to  a  referee  nominated  by  either  party  nor 
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to  a  referoe  agreed  lipoQ  by  the  parties,  nor  without  proof  by 
affldavit  conformable  to  the  rules  relating  to  the  manner  and 
proof  of  the  service  of  the  summons  and  complaint.  Notice  of 
appearance  and  retainer  shall  not  be  sufficient  to  excuse  such 
proof. 

When  the  action  is  for  a  divorce  on  the  ground  of  adultery, 
unless  it  be  averred  in  the  complaint  that  the  adultery  charged 
was  committed  without  the  consent,  connivance,  privity  or  pro- 
curement of  the  plaintiff;  that  five  years  have  not  elapsed  siuce 
the  discovery  of  the  fact  that  such  adultery  had  been  committed* 
and  that  the  plaintiff  has  not  voluntarily  cohabited  with  the 
defendant  since  such  discovery;  and,  also,  where,  at  the  time  of 
the  olTense  charged,  the  defendant  was  living  in  adulterous  inter* 
course  with  the  person  with  whom  the  offense  is  alleged  to  have 
been  committed;  that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by  the 
plaintiff,  and  the  complaint  containing  such  averments  be  verified 
by  the  oath  of  the  plaintiff  in  the  manner  prescribed  by  the  Code, 
jndgment  shall  not  be  rendered  for  the  relief  demanded  until  the 
plaintiff's  affidavit  be  produced  stating  the  above  facts. 

In  an  action  for  a  divorce  or  for  the  annulment  of  a  marriage, 
where  the  defendant  fails  to  answer,  no  reference  shall  be 
granted  to  take  proof  of  the  facts  stated  in  the  complaint,  but 
before  a  judgment  shall  be  granted  the  proof  of  such  facts 
must  be  made  to  the  court  in  open  court  and  a  copy  of  the  evi- 
dence taken  before  the  court  shall  be  written  out  and  filed  with 
llie  judgment  roll.  The  court  may,  howevrt",  in  case  the  evi- 
dence is  such  that  the  public  interest  requires  that  the  examina- 
tion of  the  witnesses  should  not  be  public,  exclude  all  persons 
from  the  court  room  except  the  parties  to  the  action  and  their 
counsel  and  the  witnesses,  and  shall  order  such  evidence,  when 
filed  with  the  clerk,  sealed  up  and  exhibited  only  to  the  parties 
to  the  action  or  some  one  specially  interested  upon  order  of  the 
court. 

Rale  73.    DlTorcey  Jadgnnent  by  default,  vrlien  granted. 

Before  judgment  by  default  shall  be  granted  in  an  action  to 
annul  a  marriage  on  the  ground  that  the  party  was  under  the 
age  of  legal  consent,  proof  must  be  made  showing  that  the  parties 
thereto  have  not  freely  cohabited  for  any  time  as  husband  and 
wife,  after  the  plaintiff  had  attained  the  age  of  consent.  If  the 
action  is  brought  to  annul  the  marriage,  on  the  ground  that  the 
plaintiff's  consent  was  obtained  by  force  or  fraud,  the  plaintiff 
must  show  that  there  has  been  no  voluntary  cohabitation  between 
the  parties  as  man  and  wife;  and  if  it  is  brought  to  annul  a 
marriage  on  the  ground  that  the  plaintiff  was  a  lunatic,  proof 
must  be  produced  showing  that  the  lunacy  still  continues;  or 
that  the  parties  have  not  cohabited  as  husband  and  wife  after  the 
plaintiff  was  restored  to  his  reason. 

Rale  74.    Divorce,  anv-vrer  in  action. 

The  defendant  in  the  answer  may  set  up  the  adultery  of  the 
plaintiff,  or  any  other  mnttor  which  would  lie  a  bar  to  a  divorce, 
separation,  or  the  annulling  of  a  marriage  contract;  and  if  an 
issue  is  taktMi  thereon,  it  shall  be  tried  at  the  same  time  an<l  In 
the  same  manner  as  other  issues  of  fact  in  the  cause. 
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Rmle  76.    Legitimacy  of  children  on  divorce. 

On  a  complaint  filed  by  a  husband  for  a  divorce,  If  he  wishes 
to  question  the  legitimacy  of  any  of  the  children  of  his  wife  the 
allegation  that  they  are  or  that  he  believes  them  to  be  illegiti- 
mate, shall  be  distinctly  made  in  the  complaint.  If,  upon  default, 
proofs  shall  be  taken  upon  the  question  of  legitimacy  as  well  as 
upon  the  other  matters  stated  in  the  complaint,  and  if  the  issue 
is  tried  by  a  jury,  an  issue  on  the  question  of  legitimacy  of  the 
children  shall  be  awarded  and  tried  at  the  same  time. 

Rule  76.  Jvdinnent  deelftrlnar  inarrt««e  ^«**\f»f '•■**; 
InK  n  divoFce  not  to  be  by  default  |  copy  of  pleadlny  or 
te»timony  not  to  be  furnUhedf  Jndffment  to  be  entered  by 
eonrt. 

No  judgment  annulling  a  marriage  contract,  or  granting  a 
divorce,  or  for  a  separation  or  limited  divorce,  shall  be  made  of 
course  bv  the  default  of  the  defendant;  or  in  the  consequence  of 
anv  neglect  to  appear  at  the  hearing  of  the  cause,  or  by  consent. 
Every  such  case  shall  be  heard  after  the  trial  of  the  issue  or 
upon  the  coming  in  of  the  proofs  at  a  Special  Term  of  the  court, 
but  where  no  person  appears  on  the  part  of  the  ^f^nf*"^'^ 
details  of  evidence  in  adultery  causes  shall  not  be  read  m  publie, 
but  shall  be  submitted  in  open  court.  No  officer  of  any  court, 
with  whom  the  proceedings  in  an  adultery  cause  are  filed,  wi  or 
before  whom  the  testimony  is  taken,,  nor  any  clerk  of  sudi  officer, 
either  before  or  after  the  termination  of  this  suit  shall  permit 
a  copy  of  anv  of  the  pleadings  or  testimony,  or  of  the  subs^tance 
of  the  details  thereof,  to  be  taken  by  any  «\^*^^^,  P^^''«;>JV„^^«?  i? 
party  or  the  attorney  or  counsel  of  a  party,  who  has  appeared  in 
the  cause    without  a  special  order  of  the  court. 

NoSi^nt  in  an  action  for  a  divorce  shall  be  entered  except 
upon  the  special  direction  of  the  court. 

R«le  77.   Beeeiver  of  debtor'*  estate;  powers  and  duties > 

**Every  receiver  of  the  property  and  effects  of  the  debtor  shall, 
unless  restricted  by  the  special  order  of  the  court,  have  general 
SSw^  ^  autMv  to  sue  for  and  collect  all  the  debts,  demands 
Jnd  rents  belonging  to  such  debtor,  and  to  compromise  and  settle 
such^s  are  uniafi  and  of  a  doubtful  .character.     He  may  also 
sue  in  the  name  of  a  debtor,  where  it  is  necessiiry  or  proper  for 
Km  "o  do  so:   and  he  may   apply   for  and  obtain   an   order  of 
course  that  the  tenants  of  any  real  estate  belonging  to  the  debtor 
^  J?  which  he  is  entitled  to  the  rents  and  promts,  attorn  to  sue 
receiver,  and  pay  their  rents  to  him.    He  shall  also  be  permitted 
tT  maki   leases,   from  time  to   time,   as  may  be  necessary    for 
tenSf  not  exceeding  one  year.    And  it  shall  be  his  duty,  without 
any  unreasonable  delay,  to  convert  all  the  personal  estate  and 
effects  into  money;  but  he  shall  not  sell  an.v  real  estate  of  the 
debtor  without  the  special  order  of  the  court,  until  after  judg- 
ment in  the  cause.     He  is  not  to  be  allowed  for  the  costs  of  any 
sii?  brwight  by  him  against  an  insolvent, from  whom  he  is  un- 
able to^ollect  his  costs,  unless  such  suit  is  b^«"f  ^  •^VI'V^fn.U 
the  court,  or  by  the  consent  of  all  persons  interested  in  the  funds 
in  his  hands.     But  he  may,  by  leave  of  the  court  sell  such  des- 
perate debts    and  all  otheJ  doubtful  claims  to  personal  property 
at  public  auction,  giving  at  least  ten  days'  public  notice  of  the 
time  and  place  of  such  «ale. 

Rule  78,    Snits  by  receiver?  costs. 

Whenever  a  receiver,  appointed  under  proceedings  supple- 
mJntnrv  to  execution,  shall  nnlv  for  leave  to  bring  an  action, 
he  shall  pJ^^nTanS  file  with  h\<  application  the  written  request 
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of  the  creditor  in  whose  behalf  he  was  appointed,  that  such, 
action  be  brought;  or  else  he  shall  giye  a  bond  with  sufficient 
security  and  properly  acltnowledged  and  approved  by  the  court,  to 
the  person  against  whom  the  action  is  to  be  brought,  conditioned 
for  the  payment  of  any  costs  which  may  be  recovered  against 
such  receiver.  And  leave  to  bring  action  shall  not  be  granted 
except  on  such  written  request  or  on  the  giving  of  such  security. 
In  all  other  cases  where  a  receiver  applies  to  the  court  for  leave 
to  bring  an  action,  he  shall  show  in  such  application  that  he  has 
sufficient  property  in  his  actual  possession  to  secure  the  person 
dgaSnst  whom  the  action  is  to  be  brought  for  any  costiv  which  he 
may  recover  against  such  receirer;  otherwise  the  court  may  re- 
quire the  receiver  to  give  such  bond  conditioned  for  the  payment 
of  costs,  and  with  such  security  as  is  above  mentioned. 

Unle  79.    Wlio  may  be  referee,  and  datieii  of. 

Except  in  a  case  provided  for  by  section .  1011  of  the  Code 
of  Civil  Procedure,  no  person,  unless  he  is  an  attorney  of  the 
coart  in  good  standing,  shall  be  appointed  sole  referee  for  any 
purpose  in  any  pending  action  or  proceeding.  Nor  shall  any  per- 
son be  appointed  a  referee  who  is  the  partner  or  clerk  of  the 
attorney,  or  counsel,  of  the  party  in  whose  behalf  such  applica- 
tion for  such  appointment  is  made,  or  who  is  in  any  way  con-, 
nected  in  business  with  such  attorney  or  counsel,  or  who  occu- 
pies the  same  office  with  such  attorney  or  counsel.  Ail  moneys 
received  by  a  referee  appointed  to  sell  real  property  shall  be 
forthwith  deposited  by  .the  referee  in  his  own  name  as  referee 
in  a  bank  or  tirust  company  authorized  to  receive  on  deposit  court 
funds;  and  if  there  be  no  such  depository  in  the  city  or  town 
in  which  the  referee  resides,  then  he  shall  deposit  such  moneys 
forthwith  in  a  depository  located  in  an  adjoining  city  or  town, 
or  with  the  County  Treasurer  of  the  county  in  which  the  action 
or  special  proceeding  is  pending;  and  such  moneys  so  deposited 
shall  not  be  withdrawn,  except  upon  the  order  of  the  court. 
(Amended  Ajjr.  1,  1910,  in  effect  Sept.  1,  1910.) 

The  following  form  has  been  approved  by  the  justices  of  the 
Supreme  Court  in  the  First  Department. 

To  comply  with  the  Amended  Rules  of  Practice  in  foreclosure 
cases  the  judgment  should  contain  immediately  following  the 
direction  to  sell  and  in  substitution  for  the  provisions  now  in 
use  the  following  provisions: 

Under  the  direction  of  ,  Escj.,  who  is  hereby  ap- 
pointed referee  for  that  purpose;  that  said  referee  give  public 
notice  of  the  time  and  place  of  such  sale  according  to  law  and 
the  course  and  practice  of  this  court;  that  the  plaintiff  or  any 
other  party  to  this  action  may  become  the  purchaser  or  pur- 
chasers on  such  sale;  that  said  referee  execute  to  the  purcliaser 
or  purchasers  on  such  said  a  deed  of  the  premises  sold:  that 
such  referee  on  receiving  the  proceeds  of  sale  forthwith  pay 
therefrom  the  taxes,  assessments  and  water  rents  which  are  or 
may  liecome  liens  on  the  premises  at  the  time  of  sale.  That 
said  referee  then  deposit  the  balances  of  such  proceeds  of  sale 
in*  and  shall  thereafter  make  the  following  pay- 
ments, and  his  checks  drawn  for  that  purpose  shall  be  paid  by 
the  said  depository: 

First.—  The  sum  of  $50  to  the  said  referee  for  his  fees  herein. 

Second. —  Advertising  expenses  as  shown  on  the  bills  presented 
and   certified   by   tlie   said   refiTce  to   be   correct,   and   duplicate 
conies  of  which  shall  be  left  with  said  dejM)sitory. 
•    Third. —  Said   referc»e   shall   also   pay   to   th<»  plaintiff  the  sum 

of df:ll:irs,  adjudgeii  t(«  tiu*  plaintirr  iov  his  costs  and 
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dbsburseznents  in  this  action,  with  interest  thereon  from  the  date 

hereof,    together    with    an    additional    allowance   of    

dollars    hereby    awarded    to   the   plaintifl!,    in   addition   to   costs, 

with  interest  thereon  from  the  date  thereof;  and  also 

dollars,  the  said  amount  so  reported  due  as  aforesaid,  together 
with  the  legal  interest  thereon  from  the  date  of  sasd  report,  or 
so  much  thereof  as  the  purchase  money  of  the  mortgaged  prem- 
isses will  pay  of  the  same. 

Fourth. —  If  such  referee  intends  to  apply  for  a  further  allow- 
ance for  his  fees,  he  may  leave  upon  deposit  such  amount  as 
will  cover  such  additional  allowance,  to  await  the  further  order 
of  the  court  thereon,  after  application  duly  made. 

Rule  SO.    Seqoestratlon  of  property  of  eorporation  i  'where 
jaotlon  for  receiver  ukmy  be  made)  removal  of  receiver* 

All  motions  for  the  sequestration  of  the  property  of  corpora- 
tions; or  for  the  appointment  of  receivers  thereof,  must  be  made 
in  the  judicial  district  in  which  the  principal  place  of  business  of 
said  corporations,  respectively,  is  situated,  except  that  in  actions 
brought  by  the  Attorney-General  in  behalf  of  the  people  of  this 
state,  when  it  shall  be  made  to  appear  that  such  sequestration 
is  a  necessary  incident  to  the  action,  and  that  no  receiver  has 
already  been  appointed,  a  motion  for  the  appointment  of  one  may 
be  made  in  any  county  within  the  judicial  district  in  which  such 
action  is  triable.  No  motion  can  be  made,  or  other  proceeding 
had  for  the  removal  of  a  receiver,  elsewhere  than  in  the  judicial 
district  in  which  the  order  for  his  appointment  was  made.  And 
where  a  receiver  has  been  appointed,  his  appointment  shall  be 
extended  to  any  subsequent  suit  or  procooding  relating  to  the 
same  estate  or  property  in  which  a  receiver  is  necessary. 

Rule  81.    Poiver  of  receiver  to  employ  conniiel. 

No  receiver  shall  have  power  to  employ  more  than  one  counsel, 
except  under  special  circumstances  and  in  particular  cases  re- 
quiring the  employment  of  additional  connsel,  and  in  such  case» 
only  upon  special  application  to  the  court,  showing  such  circum- 
stances by  his  petition  or  affidavit,  and  on  notice  to  the  party  or 
person  on  whose  behalf  or  application  he  was  appointed.  This 
rule  shall  apply  to  all  receivers,  present  and  future;  and  no  allow- 
ance shall  be  made  to  any  receiver  for  expenses  paid,  or  made, 
or  incurred  in  violation  of  this  rule. 

Rmle  82.    Rzamlnatlon  of  a  party  before  trial. 

When  an  examination  is  required  under  sections  870,  871,  872 
of  the  Code  of  Civil  Procedure,  the  affidavit  shall  specify  the 
facts  and  circumstances  which  show,  in  conformity  with  subdi- 
vision 4  of  section  872,  that  the  examination  of  the  person  is 
material  and  necessary. 

Rvle  83.    Covrta  may  make  farther  rales. 

The  Appellate  Division  in  each  department,  and  the  various 
courts  of  record,  may  make  such  further  rules  in  regard  to  the 
transaction  of  business  before  them  respectively,  not  inconsistent 
with  the  foregoing  rules,  as  they  in  their  discretion  may  deem 
necessary. 

Rule  84.    Practice  la  ca»e«  not  covered  by  tbe«e  rales. 

In  cases  where  no  provision  is  made  by  statute  or  by  these  rules 
the  proceedings  shall  be  according  to  tho  customary  practice  as- it 
formerlv  existed  in  the  Court  of  Chancery  or  Supreme  Court,  in 
cases  not  provided  for  by  statute  or  by  the  written  rules  of  those 
oonrts. 
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TaMe  showing  the  value  of  an  annuity  of  $1  on  a  single  life, 
according  to  the  Carlisle  Table  of  Mortality,  at  5  per  cent, 
interest,  referred  to  in  General  Rule  7^o.  70. 
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35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

46 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65   . 

14.127 

13.987 

13.843 

13.694 

13.541 

13.380 

13.244 

13.101 

12.956 

12.805 

12.648 

12.480 

12.301 

12.107 

11.892 

11.660 

11.409 

11.154 

10.892 

10.624 

10.347 

10.063 

9.771 

9.478 

9.199 

8.940 

8.712 

8.487 

8.258 

8.016 

7.766 

7.503 

7.227 

6.941 

6.643 

,     70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

I     90 

'     97 

1     98 

1     99 

100 

101 

102 

103 

6  336 

1 

6  015 

2 

S  711 

3 

5.434 

4 

5  190 

5.. 

4.089 
4.792 

6 

7 

4  fiOO 

8 

4.422 

9 

4.210 

10 

4  014 

11 

3.799 

12 

3  606 

13 

14 

3.406 
3  211 

15 

3.009 

16 

2.830 

17 

2  685 

18 

2  597 

19 

2  495 

20 

2  339 

21 

2  321 

22 

2  412 

23 

2  517 

24 

2  560 

25 

2  596 

26 

2  555 

27 

2  428 

28 

2.278 

29 

2.045 

.'JO 

1.624 

31 

66 

67 

68 

69 

1.192 

32 

0.763 

33, 

34 

0.317 

RULES  FOR  COMPUTING  THE  VALUE  OF  THE  LIFE 

ESTATE  OR  AXXUITY. 

Calculate  the  interest  at  5  per  cent,  for  one  year  apon  the  sum 
to  the  income  of  which  the  person  is  entitled.  Multiply  this 
Interest  by  the  number  of  years'  purchase  set  opposite  the  per- 
.Kou's  a^e  in  the  table,  and  the  product  is  the  gross  value  of  the 
life-estate  of  such  person  in  said  sum. 
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EXAMPLES. 

Suppose  a  widow's  age  is  37,  and  she  i^  entitled  to  dowei*  in 
peiil  estate  worth  $350.75.  One-third  of  this  is  $116.91  2/3. 
Interest  on  $116.91  for  one  year  at  5  per  cent,  (as  fixed  by  the 
70th  Rule)  is  $5.85.  The  number  of  years'  purchase  which  an 
annuity  of  $1  is  worth  at  the  age  of  3<,  as  appears  by  the  table, 
is  thirteen  years  and  843/1,000  parts  of  a  year,  which  multi- 
plied by  $5.85,  the  iucome  for  one  vear,  gives  $80.98  and  a  frac- 
tion as  the  gross  value  of  her  right  of  dower. 

Suppose  a  man  whose  age  is  50  is  tenant  by  the  curtesy  in 
the  whole  of  an  estate  worth  $9,000.  il^he  annual  interest  on  the 
sum  at  5  per  cent,  is  $450.  The  number  of  years*  purchase 
which  an  annuity  of  $1  is  worth  at  the  age  of  50,  as  per  table, 
is  11.660  parts  of  a  year,  which  multiplied  by  $450,  the  value 
of  one  year,  gives.  $5,247  as  the  gross  value  of  his  life  estate  in 
the  premises,  or  the  proceeds  thereof. 

Note. —  The  values  in  this  table  are  calculated  on  the  suppo- 
sition that  the  annuities  are  payable  yearly,  first  payment  due 
one  year  hence.  These  values,  with  those  for  joint  and  survi- 
vorship life  interest,  may  be  found  in  *'  Commutation  Tables  for 
Joint  Annuities  and  Survivorship  Assurances  Based  on  the  Car- 
lisle Mortality,  by  David  Chisholm."  Loudon,  Charles  &  Edwin 
LaytoD«  1858. 
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INDEX  TO  RULES  OF  PRACTICE. 


(The  references  are  to  the  numbers  of  the  rulct.) 

AdHslaalon  of  attorneys  i  Rnte. 

application  for    •••••  1 

to  be  folioed  and  indorsed 19 

of  merits    '. 23 

for  order  extending  time •  24 

on  ex  parte  application,  statement  as  to  previous  application 26 

on  motion  to  change  venue 48 

to  entitle  guardian  to  compensation ••  60 

AKreeosentnt 

between  parties  or  attorneys,  to  be  in  writing ••••  II 

AlleirfttiOBai 

in  pleadings,  to  be  marked I •••  10 

AllovraBoes 

applications  for  additional 46 

of  time,  for  counsel ••  4T 

Answer  I 

in  action  for  divorce 74 

Appeal  fl 

to  Appellate  Division,  papers  on.  where  filed 2 

to  be  placed  on  calendar,  in  what  order 89 

failure  of  appellant  to  aiipear 80 

papers  on,  to  be  furnished  by  appellant 41 

Appearanee  i 

entry  of 0 

failure  of  appellant  to  make 80 

AppIleatloB  I 

tx  parte,  affidavits  on,  to  contain  statement  as  to  previous  appli- 
cation   « 25 

for  judgment,  on  failure  to  answer 20 

Arrests 

order  of,  petition  and  affidavit  on,  to  be  filed 4 

grounds  for  panting,  to  be  stated  in 18 

if  defendant  is  under,  case  preferred 86 


II 

of  mortgage  to  be  filed  or  recorded  before  conveyance  on  fore- 
closure  ,.     68 

Attachments  t 

petition  or  affidavits  on,  to  be  filed .• ..••  4 

l^rounds  to  be  stated 18 

jf  property  of  defendant  is  held  under,  case  preferred 86 

Attorneys  t 

admission   of 1 

not  to  be  surety  on  undertaking 6 

change  of    -. 10 
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INDEX  TO  GKXERAL  RULES  OF  PRACTICE. 

Bond  I  Rule. 

of  guardian  before  receiving  property 51 

of  general  guardian    54 

of  special  guardian •  ^ i 57 

Bond*.     (See  Undertakings.) 

Bookat 

^  to  be  kept  by  clerk  of  courts.  .* •  7 

discovery  of 14 

form  of  application  for •  15 

order  granting  application « 16 

order  to  operate  as  a  stay  of  proceeding 16 

Brief »  and   points  t 

when  exchanged  by  parties 42 

Calendar  I 

in  Appellate  Division,  how  prepared 89 


Caaet 

to  be  f olioed  and  indorsed 19 

when  made 81 

when  served 32 

amendments  and  settlement  of 32 

failure  to  make 83 

evidence^  how  stated  in .  .  .* 34 

to  be  printed  and  indexed 43 

and  points,  number  to  be  furnished  to  the  court 43 

Chanore  i 

of  attorneys 10 

Cleric  of  conrtnt 

books  to  be  kept  by 7 

Complaint! 

dismissed  for  neglect  to  bring  issue  to  trial 36 

in  action  for  divorce,  what  to  contain 72 

allegation  in,  legitimacy  of  children  in  action  for  divorce 75 

Consents  I 

to  payments  of  money  out  of  court  to  be  acknowledged 12 

Corporation  t 

sequestration  of  property 80 

Connseli 

time  allowed  47 

Depositions  'vrithin   State t 

compelling  witness  to  testify 17 

Discovery I 

of  books,  papers  and  documents 14 

form  ot  application  for 16 

order  granting  application , 16 

order  to  operate  as  a  stay  of  proceedings 16 

Divorce I 

service  of  summons  in  action  for. 18 

complaint  in  action  for«  what  to  contain 72 

reference  in  action  for 72 

in  trial  of  action  for,  public  may  be  excluded 72 

judgment  by  default,  when  granted 73 

answer  in  action  for 74 

allegation  of  legitimacy  of  children 7G 

judgment  in.  not  to  be  granted  of  course,  on  default 76 

copy  of  pleadings  or  testimony  not  to  be  furnished *  .  •  76 

fianmerated  motions  t 

what  are • ■..  88 

108 


INDEX  TO  GENERAL  RULES  OF  PRACTICE. 

ExmniAatloni  Rale, 

of  a  party  before  trial 82 

Exeeptlonai 

to  be  f  olioed  and  indorsed 19 

when  made » 31 

when  seri'ed , 82 

amendments  and  ^  settlement  of S2 

bill  of,  evidence  in 34 

Exhibits 

not  to  be  printed  at  length 34 

Polio  I 

in  pleadings,  etc..  to  be  numbered 19 

Por««  loon  ret 

of  mortgage,  reference  on  failure  to  answer 60 

judgment,  on   failure  to  answer 60 

judgment  for  sale  on,  what  to  contain HI 

surplus  moneys  arising  from  sale 61 

notice  of  stay  under  judgment  for 67 

Gaardtain   ad  litem  s 

requirements  for 49 

appointment  of    49 

duties  of R() 

compensation   of 50 

bond  of.  before  receiving  property. 51 

appointment  of  general 52 

bond  of  general 54 

bond  of  special 67 

Habitual   dranlcarda*    (See  Infants.) 

Idlota.     (See  Infants.) 

laf aat  i 

guardian  ad  litem .' 49 

guardian,  general 52 

guardian,  special 57 

age  of,  to  be  ascertained  b^  court 53 

property  of,  to  be  ascertained  by  court .*i8 

sale  of  real  estate  of 55 

proceeds  of.  to  be  brought  into  court 68 

paid  to  general  guardian f  >9 

petition  for  payment  of  proceeds 50 

lajaactlont 

bonds,  petitions  and  affidavits  to  be  filed 4 

grounds  for  granting,  to  be  stated  in 13 

laterrovatorles  i 

•ervice  and  settlement  of 20 


Jadsasenti 

entry  and  docketing  of 8 

to  be  foltoed  and  indorsed  .^ 19 

on  failure  to  answer,  application  for ^ 26 

on  failure  to  answer  in  mortgage  foreclosure  proceedings HO 

for  sale  on  foreclosure,  what  to  contain 61 

divorce,  when  granted  by  default 73 

Jaatlcen: 

return  on  appeal 46 

Laaacyt 

fees  on  inquisition  of 71 
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INDEX  TO  GENERAL  RULES  OF  PRACTICE. 

LnnatlcH.      (Sec- Infants.) 

Marrlavey  annalment  of*       CSee  Divorce.) 

Merits  I  Rule, 

affidavit  of , 28 

Money i 

order  for  payment  of,  out  of  court , • 69 

expense  ox  investment  of 70 

gross  sum  in  payment  of  life  estate  in 70 

Slotionm 

papers  to  be  specified  in  order. 3 

non-enumerated,  certified  copies  of  papers 3 

to  strike  out  irrelevant  matter 22 

for  new  trial 31 

notice  of 37 

enumerated,  what  are 38 

non-enumerated,   what   are    38 

contested  wlien  not  heard  at  Trial  Term 38 

appeals  in  non-enumerated   .  .< 39 

enumerated,  notice  for  what  day -   40 

pai)ers  furnished  at  Special  Term 40 

non-enumerated  in   Appellate  Division,  when  heard.. 44 

to  amend  Justice's  return  on  appeal,  when  to  be  noticed 46 

on  appeals,  time  allowed  counsel 47 

for  appointment  of  receiver 80 

Mortflraffei 

to  be  filed  or  recorded  before  conveyance  on  foreclosure 63 

Mortsaare   foreclosure.      (See  Foreclosure.) 

Ilfon-enanfterated  motions: 

what  are 38 

(See  Motions.) 
Notes  of  Iwsnet 

when  filed   39 

Notice  I 

of  non-enumerated  motions    21 

of  motions  to  strike  out  irrelevant  matter 22 

for  arguments  and  of  motions 37 

Order I 

on  motion  to  specify  patters 3 

granting  application  for  discovery  of  books  and  pai)ers 16 

to  operate  as  a  stay  of  proceedings 16 

extending   time,    amdavit    on 24 

granted  on  petition    27 

to  show  cause,  where  returnable,  effect  of,  etc 87 

on  appeal,  time  allowed  counsel 47 

to  stay  proceedings  on  change  of  venue 48 

for  payment  of  money  out  of  court,  how  made GO 

Papers  t 

where  filed 2 

indorsements   on    2 

on   motion,   how  filed 3 

to  be  specified  in  order 3 

discovery  of *. 14 

form  of  application   for 15 

order  granting  application ItS 

order  to  operate  as  a  stav  of  proceedings 16 

to  be  folioed  and  indnr<^c(^ 19 

on  appeal*  to  be  furnished  by  apiiellant 41 

no 
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Partition  t  Rule, 

separate  action  for,  of  part  of  lands  owned  in  common,  not  to  be 

brought 65 

reference  as  to  title  of  premises 66 

notice  of  stay  of  sale  in 67 

Petition  I 

order  on,  to  be  docketed 27 

on  sale  of  property  of  infants,  lunatics,  etc 55 

for  payment  of  proceeds 59 

PlendinsBi 

to  be  folioed 19 

indorsed  with  the  title  of  cause 19 

to  comply  with  section  796  of  Code 19 

allegations  to  be  marked 19 

Points  I 

briefs  and,  when  exchanged  b^  parties 42 

cases  and,  to  be  printed  and  indexed 43 

number  to  be  delivered  to  -the  court 43 

Pref erred  enseal 

if  defendant  is  imprisoned  under  order  of  arrest «...  36 


dingrot 

stay  of,  for  change  of  venue 46 

Rent  estntet 

of  infants,  lunatics,  etc.,  sale  of .>....  65 

proceeds  of  sale  brought  into  court 56 

Reeeivers 

of  debtor's  estate,  powers  and  duties 77 

suits  by    78 

of  corporation,  motion  for  appointment  of,  where  made 80 

appointment  of  counsel  by 81 

Referees 

duties  of 79 

non-suit  before    30 

report  of 30 

testimony  of  witnesses,  when  to  be  signed 30 

exceptions   before    .' 30 

report  of,  on  petition  to  sell  property  of  infants,  etc 56 

who  may  be    : 79 

Reference  I 

to  determine  interest  of  parties  in  sur|>lus  moneys 64 

to  determine  title  of  premises  on  partition 66 

in  action  for  divorce 72 

Report  t 

to  be  folioed  and  indorsed 19 

referee's,  on  petition  to  sell  property  of  infants,  etc 66 


t 

o(  sheriff,  how  compelled 6 

Rules  I 

courts  may  make 83 

practice  in  case  not  covered  by 84 

Snlet 

judgment  for,  on  mortgage  foreclosure 61 

of  bnds  in  the  cities  of  New  York,  Brooklyn  and  Buffalo 62 
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Separation  t 

action  for.       (See  Divorce.) 

Service!  Rule, 

of  summons,  proof  of,  how  made •      18 

proof  of,  not  required  when  made  by  sheriff IS 

in  actions  for   divorce * . . . .      18 

Sherlffi 

return  of,  how  compelled 6 

Subpoenal 

for  witnesses  under  depositions. 17 

Snmntlnc  npt 

on  trial  of'  issues 29 

Summons  t 

proof  of  service  of,  bow  made 18 

in  actions  for  divorce. 18 

Supreme  Court  i 

papers  in,   where  filed 2 

Snrplas   moneyn: 

disposition  of,  on  sale  of  mortgaged  premises ttl 

application   for,  bow  determined 64 

rights  of  parties  to,  how  ascertained 04 

Snrroirate*'   ConrtNi 

papers  in»  where  filed 2 

Trials 

complaint  dismissed  un  neglect  to  bring  issue  of  fact  to 36 

TruNt   eonipaayi 

application  for  deposit  of  money  paid  into  court 68 

accounts  of,  for  money  deposited  with 69 

drafts  upon,  what  to  state 69 

Undertakinira : 

in  actions  or  special  proceedings  to  be  filed 4 

t'ustification  of  sureties 5 

low  proved  or  acknowledged r* 

attorney  or  counselor  not  to  be  surety 5 

IVltneniiesi 

examination   of ,••....  29 

compelling  attendance  of,  under  depoaitions  within  State IT 

testimony  of,  before  referee,  when  to  be  signed 30 

W^rlti 

petitions  and  affidavits  to  be  filed ....r...        4 
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Code  of  Civil  Procedure 

-of  the 

STATE  OF  NEW  YORK. 


AN    ACT 

Reiatins:   to   Courts*  Officers  of  Justice,  and 

Civil  Proceedings. 

Tabsmd  June  2, 1876 ;  thi-ee-flf  ths  being  presents 

The  People  of  the  State  of  New  Yorh^  represented  in  Senate 
and  Aseembly,  do  enact  as  foUows, 

CHAPTER  I. 
General  Provisions  relating  to  Courts,  and  the  Mem- 
bers and  Officers  thereof. 

TITIiB    I.— Tke  GoarU  of  ike  Bt«te  t  tketr  General  Powen  and  Attrlbnteit 
and  General  BeffnlatloM  pertalniaf  to  the  Exerelie  thereof. 

TITLI  n.— ProTltloni  of  General  Applleatlon,  relating  to  the  Jadgei)  and  cei^ 
tain  other  OIBeer*  of  the  Conrts. 

TITLE  I. 

The  courts  of  tlie  State ;  their  general  powers  and  attributes. 

and  general  regulations  pertaining  to  the  exercise  thereof 

Axtlclo  1.  Enumeration  and  claulflcatlon. 

2.  General  powers  and  attributes  of  the  courts. 

8.  Mlacellaneons  prortsioDs  relating  to  the  sittings  of  the  cwate, 

AJtTIOI.B  FIRST. 

Enumeration  and  claenfication. 

Bee.  1.  Ooarta. 

2.  Gonrta  of  record  enumerated. 

8.  Ooorts  not  of  record. 

4.  Genera]  proTlalone  as  to  Jurisdiction,  etc. 

S    1.    rAiii*d,   1909.1      Conrtfl. 

The  courtH  referred  to  in  this  act,  are  enumerated  in  sections 
two  and  three  of  the  judiciary  law. 

AniendMl  bj  L.  1909,  ch,   'U^.   |  3.     S<>e  note  2Q  of  notes  of  Board  of  Statutory 
GonaoUdatloa   at   end   of   Code.  , 


If  2-4  COURTS.  c.  1, 1 1,  a.  1 

fi  2^.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  §§  2-3.] 

I  4.  [Am*cl,  1S77.J  General  provision  mm  to  JnrlsdictlOB, 
etc. 

Each  of  those  courts  shall  continue  to  exercise  the  jurisdiction 
and  powers  now  vested  in  it  by  law,  according  to  the  course  and 
practice  of  the  court,  except  as  otherwise  prescribed  in  this  act. 

Co.  Proc.   i   10,   and  part  of  i  400. 
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ARTICLB   SBCOND. 

Oeneral  powers  and  attributes  of  the  courts. 

Sec     5.  The  rtttlnr  of  courts   to  be   public. 

6.  Courts  not  to  sit  on  Sunday,  except  In  •peclal  cases 

7.  General   powers  of  courts  of  record. 

8.  Criminal   contempts   defined. 

9.  Punishment  for  criminal  contempts. 

20.  Such  contempts  in  view  of  court;  how  punished,  etc. 

11.  Requisites   of  commitment. 

12.  Preceding  sections   limited 

13.  Indictment,   If  offence  Is  Indictable. 

14.  Contempts ;    punishable   ciTilly. 

15.  No  punishment  for  non>payment  of  interlocutory  costs. 
IR.  Id.:  money  due  upon  a  contract. 

17.  Rules  of  courts  of  record,  how  made  and  revised. 

IK.  Ral(>s  to   be  published. 

19.  Courts  to  order  calendar  printed. 

2(>.  Expense  to  be  a  county  charge. 

21.  Certain   papers  may   be  destroyed. 

22.  Writs,   etc.,  in  name  of  the  people,   and  in  English:  abbreTlations. 

23.  Id. :    teste  and  return. 

24.  Id.:   to  be  subscribed  or  indorsed;   when  error,   etc.,   not   to  rltlate. 

25.  No  discontinuance  by  reason   of  vacancy,   etc. 

26.  In    Now-Tork   and   Brooklyn,   ccotlnuance   of   proceedings   commenced 

before  Judges. 

27.  Provisions  respecting  the  seals  of  courts. 

28.  Seals   of   counties. 

29.  [Repealed.] 

30.  New  seals. 

il  S-6.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §i  4r-5.1 

1  7.  General  poorer*  of  courts  of  record. 

A  court  of  record  has  power: 

1.  To  issue  a  subpoena,  requiring  the  attendance  of  a  person 
found  in  the  State,  to  testify  in  a  cause  pending  in  that  court; 
subject,  howerer,  to  the  limitations  prescribed  by  law,  with  re- 
spect to  the  portion  of  the  State  in  which  the  process  of  a  local 
court  of  record  may  be  served. 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of  the 
powers  and  duties  of  the  court. 

3.  To  devise  and  make  new  process  and  forms  of  proceedings, 
neceRsary  to  carry  into  effect  the  powers  and  jurisdiction  pos- 
sessed by  it 

2  R.   S.   276,   f   1    (3  R.   8..   5th  ed.,   4«8:   2  Edm.  287). 

if  8-ia.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated  Laws, 
tit.    Judiciary  Law,  |S  750-752,  754.] 

ff  18.  [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law,  §  602.] 

I  14.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.    Judiciary  Law,  §  753.] 

fi  Iff-ie.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidatsd 
Laws,  tiL   Civil  Rights  Law,  §§  20-21.] 
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If  17-26  WRITS,  ETC.  c.  1, 1. 1,  a.  2 

M  17-19.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  52,  90,  93-95,  154,  193,  328  and 
329.  J 

S  20.  [Repealed  by  L.  1909.  cha.  IG  and  58.  See  Consolidated 
Laws,  tits.    County  Law,  §  240,  State  Finance  Law,  §  40.] 

1  21.  [Repealed  bv  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  8  87.] 

i  22.  IVrltR,  etc..  In  name  of  the  people,  and  In  Enffllsli; 
abbreviations. 

E3xoept  where  it  is  otliorwiae  specially  prescribed  by  law.  a  writ 
or  other  process  must  be  in  the  name  of  the  peoiile  of  the  State, 
and  each  writ,  process,  record,  pleading  or  other  proceeding  in  a 
court,  or  before  an  officer,  must  be  in  the  En>rlish  lan^fuage,  and. 
unless  it  is  oral,  made  out  on  paper  or  parchment,  in  a  fair  legible 
character,  in  words  at  length,  and  not  abbrrviated.  But  the 
proper  and  known  names  of  process,  and  technical  words,  may  b(? 
expre8.sed  in  appropriate  lanpuajje,  as  now  is.  and  heretofore  has 
been  customary;  such  abbreviations  as  are  now  commonly  em- 
ployed in  the  En>;lish  languai?e  may  be  used:  and  numbers  may 
be  expressed  by  Arabic  figures,  or  Roman  numerals,  in  the  cus- 
tomary manner. 

2  R.  S.  275,  II  8  and  0  (3  R.  S..  5th  ed.,  407;  2  Edm.  286).  consoli- 
dated. 

1  23.  Id.;   tente   and   return. 

A  writ  or  other  process  issued  out  of  a  court  of  record,  must 
be  tested,  except  where  it  is  otherwise  specially  prpscribe<l  by 
law,  in  the  name  of  a  judpe  of  the  court,  on  any  day;  must  be  re- 
turnable within  the  time  prescribed  by  law;  or,  If  no  time  is  pre- 
scribed by  law,  within  the  time  fixed  by  the  court,  and  therein 
specified  for  that  purpose;  and  when  returnable,  must,  together 
with  the  return  thereto,  be  filed  with  the  clerk,  unless  otherwise 
specially  prescribed  by  law. 

2  R.   S.  279,   I  9;   L.    1847.  ch.  280.   §57;   L.    1847.  ch.  470,   |  43. 

I  24.  Id.;  to  be  f»nbNcribed  or  indorsed;  ^rrhen  error, 
etc.,   not   to   vitiate. 

A  writ  or  other  process,  issued  out  of  a  court  of  record,  must, 
before  the  deliver>'  thereof  to  an  otflcer  to  be  executtMl,  l»e  hu1>- 
scribcd  or  indors<'d  with  the  name  of  the  officer  by  whom,  or  by 
whose  direction  it  was  jjranted,  or  the  attorney  for  the  party,  or 
the  person  at  whose  instance  it  was  issue<i.  A  w^rit  or  other  proc- 
ess thus  subscribed  or  indorsed,  is  pot  void  or  voidable,  by  reason 
of  having  no  seal  or  a  wrong  seal  thereon,  or  of  any  mistake  or 
omission  in  the  teste  thereof,  or  in  the  name  of  the  clerk,  unless 
it  was  isaued  by  siKM;iai  order  of  the  court. 
Id. 

f  25.  [Am*d,  1877.]  No  dliieontlnnauee  bjr  reason  of  Va- 
cancy,  etc. 

An  action  or  special  proceeding,  civil  or  criminal,  in  a  court  of 
roeord,  is  not  discontinued  by  a  vacancy  or  <'hHnge  in  the  judges 
of  the  court,  or  by  the  re-eleetion  or  re-appointment  of  a  jud^fe; 
but  it  must  be  continued,  heard  and  determined,  by  the  court,  as 
constituted  at  the  time  of  the  hearing  or  determination.  After  a 
judge  is  out  of  otfice,  he  may  settle  a  case  or  exceptions,  or  make 
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aoj  return  of  proceedings,  had  before  him  while  he  was  in  offlcQ 
and  may  be  compelled  so  to  do»  by  the  court  in  which  the  actiof 
or  special  proceeding  is  pending. 

2  R.   8.   277,   i   2. 


}  S6.  [Am'dy  1910.]  'Wkca  one  Jvd^e  mAy  eontlnve  pro- 
eeediMflT*  eommeneed  before  Anotlier. 

In  the  counties  within  the  first  and  second  judicial  districts, 
a  special  proceeding  instituted  before  a  pudge  of  a  court  of  record, 
or  a  proceeding  commenced  before  a  ^udge  of  the  court,  out  of 
court,  in  an  action  or  special  proceedmg  pending  in  a  court  ui 
record  may  be  continued  from  time  to  time,  before  one  or  more 
other  judges  of  the  same  court,  with  like  effect,  as  if  it  had  been 
instituted  or  commenced  before  the  judge,  who  last  hears  the 
same.     (See  I  771,  post.) 

Am'd,  U  1»10,  cfa.  »».    In  effect  Sept.  1,  1910. 

I  ST.  [Repealed  by  L.  1909.  chs.  35  and  65.  See  Consolidated 
Laws,  tits.  Judiciary  Law,  11  28^  158  and  194,  County  Law, 
%  245;  and  also  Code  Ciy.  Fro.,  f  2507.] 

S  ss.  [Repealed  hj  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit  County  Law,  I  245.] 

i  m.   [Repealed  by  L.  1892,  ch.  677.] 

f  SO.  [Repealed  by  Ia  1909,  ch.  35.  See  Consolidated  Lawi, 
tits.  Judiciary  Law,  I  29,  County  Law,  I  245.] 


§§  31-38  TRIAL  OF  CAUSES.  c  1, 1. 1,  a.  3 


ARTtCIiB    THIRD. 

Miacellaneoua  provisions  relating  to  the  sittings  of  ths  court. 

Sec.  31.  Rooms,    fuel,    etc.,    how   furaishcHl. 

,S2.  N<»   liquofH,   etc.,    to  be  sold  In  court-house. 

33.  Penalty. 

34.  Adournment   of  conrt  to  a  future  day. 

35.  Adjoummwit  of  terni.   judge  not  appearing. 
30.  When  court  to  ho  adjourned  to  a  day  certain. 

37.  Causee    trie<l   elsewhere    than   at   court -houso. 

38.  Oovenior  may  change  plate  for  holding  courts  of  record. 

39.  Such   apiNiintmeut,    etc..    to   be   recorded   and   published. 

40.  Judge  may   change    place   for  holding  c(rtirt  of   nx'ord. 

41.  Adjournment   of   term    to   anotlier   place   when   parties   ro   stipulate. 

42.  Place   for   holding  <"onrtH   In   city   of   .New-York,    how   changed. 

43.  When    eourt-houne   Is   unfit   to    hold   court,    another    place    to    tie    ap« 

p*ilnte<i. 

44.  No   action   or   special   proceeding  abattnl,   etc.,   by  failure  or  adjourn- 

ment of  court. 

45.  Trial   once   commenced   may   be   continued   beyond    terra. 

f  31.  [Repealed  by  L.  1009,  oh.  16.  See  Consolidated  Laws, 
tit.   County  Law,  §  42.    See  also  New  York  charter,  §  62. J 

if  32.8S.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
§  1790.] 

f  34.  [Am*d,  1805,  1009.1  Trial  of  caniseM  at  adjourned 
term. 

Causes  may  be  noticed  for  trial  for  any  term  of  a  court  of 
record  adjourned  as  provided  in  section  seven  of  the  judiciary 
law,  as  if  it  was  held  by  original  appointment. 

Amended   by   L.    1895,    ch.    i)-ie.    and   L,    1909,   ch.    65.       Former  section    re- 

fealed    by    L.     1909.    ch.     33.       See    ('(>n.s<»lldated    Laws.    tit.    Judiciary    Iwiw. 
I    7.    534,    540.       See  note   27   of  notes  of   Board   of    Statutory   Consolidation 
at   end    of   code. 

II  35-30.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.    Judiciary  Law,  §  G.l 

I  37.  CauMOfi   trl«d   elueirliere   than   at   conrt-ltoiise. 

The  pjirties  to  an  action  or  special  proceeding,  pending  in  a 
court  of  record,  may,  with  the  consent  of  the  judge  who  is  to 
try  or  hear  it,  without  a  jury,  stipulate  in  writing,  that  it  shall 
be  tried  or  heard  and  determined,  elsewhere  than  at  the  court- 
house. The  stipulation  must  specify  the  place  of  trial  or  hearing, 
and  must  be  filed  in  the  office  of  the  clerk;  and  the  trial  or  hearing 
must  be  brought  on  upon  the  usual  notice,  unless  otherwise  pro- 
vided in  the  stipulation. 

L.    1847.   ch.    470,    |   41.      See   |   239. 

I  38.  Governor  may  change  place  for  lioldlnic  conrta 
of   record. 

If  the  governor  deems  it  requisite,  by  reason  of  war,  pestilence, 
or  other  public  calamity,  or  the  danger  thereof,  that  the  next  en- 
suing term,  or  the  next  ensuing  adjourned  sitting,  of  the  court 
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c.l,t.l,a.3       TRIALS  NOT   TO  ABATE,  ETC.  |  J  30-44 

of  appeals,  or  that  the  next  ensuiug  term  of  any  other  court  of 
record,  appointed  to  be  he'.d  elsewhere  than  in  the  city  of  New* 
York,  should  be  held  at  a  place,  other  than  that  where  it  is  ap- 
pointed to  be  held,  he  may,  by  proclamation,  appoint  a  different 
place  within  its  district  for  the  holding  thereof;  and  at  any  time 
thereafter  he  may  revoke  the  appointment,  and  appoint  another 
place,  or  leave  the  term  to  be  held  at  the  place  where  it  would 
have  been  held,  but  for  his  appointment. 

2  R.  S.  290,  f  87.  This  flection  has  not  been  expressly  repealed  but  baa 
been  embodied  In  the  Judiciary  Law.  See  Consolidated  Laws,  tit.  Judici- 
ary Law.    I   8. 

i   39.  Such  appointmentfl,  etc..  to  be  recorded  »iid  pub- 

Such  an  appointment  or  revocation  mast  be  under  the  hand  of 
the  governor,  and  filed  in  the  oflBce  of  the  secretary  of  State;  it 
must  be  published  in  such  newspapers  and  for  such  time,  as  the 
governor  directs. 

Id.,  f  88.  Partly  repealed  by  L.  1909,  ch.  58.  See  Consolidated  Laws, 
tit.  State  Finance  I^iw,  |  46.  Balance  of  section  not  expressly  repealed 
but  is  embodied  in  Judiciary  Law,   i  8. 

I  4«.  [Repealed  by  L.  1909,  ch,  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  9.] 


i   41.    rAm*dy    1891,    1009.1     Adjonrnment    of   term    to 
otber  place  -when  parties  so  •tlpulate. 

A  court  of  record  may  in  its  discretion,  where  the  parties  to 
an  action  file  a  stipulation  that  the  same  be  tried  at  a  place 
within  the  county  where  said  action  is  triable,  other  than  the 
court-house,  adjourn  the  term  to  such  place  for  the  trial  of  said 
action.  Notice  of  such  an  adjournment  must  be  given,  as  the 
court  directs  by  the  order. 

L.  1883,  ch.  IRO,  first  clause  of  i  5  (4  Edm.  532) ;  and  L.  1866.  ch.  174, 
I  2  (6  EdDi.  705):  consolidated  and  am'd;  L.  1891.  ch.  159.  Amended  by 
L.  1909,  ch.  65.  Also  partly  repealed  by  U  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  I^w.  I  10.  See  note  28  of  notes  of  Board  of  Statutory 
CocuioUdatlon  at  end  of  code. 

il  42-43.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.   Judiciary  Law,  §§  11-12.] 

1  44.  No  action  or  •pectal  proceeding  abated,  etc.,  by 
failure   or  adjonrnment  of  conrt. 

When  a  term  of  •  court  fails  or  is  adjourned,  or  the  time  or 
place  of  holding  the  same  is  changed,  as  prescribed  in  this  chap- 
ter, an  action,  special  proceeding,  writ,  process,  recognizance, 
or  other  proceeding,  civil  or  criminal,  returnable,  or  to  be  heard 
or  tried,  at  that  term,  ia  not  abated,  discontinued,  or  rendered  void 
thereby;  but  all  persons  are  bound  to  appear,  and  all  proceedings 
must  be  had,  at  the  time  and  place  to  which  the  term  is  adjourned 
or  changed,  or,  if  it  fails,  at  the  next  term,  with  like  effect  as  if 
the  term  was  held,  as  originally  appointed. 

2  R.  S.  204.  I  22:  2  R.  S.  277.  Ill  3,  5  nnd  0;  2  R.  S.  291.  I  91- 
L.  18.^1,  c-h.  I.-.9.  I  .3  (4  Fklm.  .VJ2>  ;  L.  1H47,  ch.  280,  8  28  (4  Edm.  564)  ; 
I,-  1866,  ch     174,   I  3   (C  E<lin.   700). 

•  The    word    *'  a  "    omitted    by    error    lu    euKroKHlng. 
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I  4S.  Trial  onee  oominenced  may  be  continued  beyond 
term. 

Where  the  trial  or  hearing  of  an  issue  of  fact,  joined  in  an  ac- 
tion or  special  proceeding,  civil  or  criminal,  has  been  commenced 
at  a  term  of  a  court  of  record,  it  may  notwithstanding  the  ex- 
piration of  the  time  appointed  for  the  term  to  continue,  be  con- 
tinued to  the  completion  thereof;  including,  if  the  cause  is'  tried 
by  a  jury,  all  proceedings  taken  therein  until  the  actual  discharge 
of  the  jury;  or,  if  it  is  tried  by  the  court  without  a  jurj%  until  it 
is  finally  submitted  for  a  decision  upon  the  merits. 

L.  1875,  cb.  3.  I  1,  am'd.  This  section  supersedes  L.  1840.  ch.  2;  and 
L.    1850,   cti.  208.    I  1    (5  Edm.   248). 
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TIOXE  n. 

ProvisionB  of  general  application,  relating  to  the  Judges, 
and  certain  otntor  officers  of  the  courts. 

[Article  beedlngs  of  cb.  1.  Ut  2.  z^peAled  by  L.  IdOO,  cb.  65.  |  4.] 

Sw.  46.  Jadge  not  to  sit  when  be  ts  a  partj,  etc.,  or  baa  not  beard  argu- 
ment. 

47.  Judge  not  to  be  intereated  in  coeta. 
4S.  DinablUty  of  Judge  In  certain  appeabi. 

49.  Judge  or  Jodge'a  iMirtner  not  to  practice  In  bis  court.  ^ 

50.  Judge's   partner  or  clerk   not   to  practice  before  blm;   Judge  not  to  /^ 

practice  In  a  cause  which  has  been  before  blm. 
Bl.  Judge  hot  to  take  fees  for  advice  In  certain  cases. 

52.  Substitution  of  one  officer  fof  Another  in  special  preceedlnlT* 

53.  t*roceedIng8   before   sbbstlthted   olficeri 

54.  JndiN!   to  file  certificate  of  age,   etc. 

55.  t^artjr   may  appear  in   person  or  by  attorney. 

56.  Kxamination   and  admission  of  attorneys. 

57.  Rules,    bow   changed. 

58.  Exemptions  to  graduates  of  certain   law  schools. 

59.  Attorney's  oath   of  office,    and   certificate  of  admission. 

60.  Serrlce  of  paper  upon  attorney  residing  in   adjoining  state. 

61.  CleAs,   etc.,   not   to  practice. 

62.  Id. :  as  to  sheriff,  etc. 

63.  None  but  attorneys  to  practice  In  New-York  city. 

64.  Penalty  for  Tlolatlon,   or  suffering  ylolation  of  last  section. 

65.  Death   or  disability  of  attorney;    proceedings   thereupon, 

66.  Attorney   or  counsel's  compensation. 

67.  Suspension   from  practice. 

68.  Must  be  on  notice. 

69.  Remoral  or  suspension,   bow  to  operate. 
TO.  I»unisbment    for   deceit,    etc. 

71.  Id. ;    for  wilful  delay  of  action. 

72.  Attorney  not  to  lend  bis  name. 

73.  Attorney  not  to  buy  claim. 

74.  Certain   loans  prohibited. 

75.  Penalty. 

76.  Limitation  of  preceding  sections. 

77.  Same  rule  when    party   prosecutes   in   person. 

78.  Partner  of  district-attorney,   etc.,  not  to  defend  prosecutions. 

79.  Attorney  not  to  defend  when  he  has  t)een  public  prosecutor. 

80.  Penalty. 

81.  Limitation  of  proTlslons. 
)2.  Qualifications  of  stenographer. 
^.  General  duty  of  stenographer:   notes,  when  to  be  filed. 

84.  Notes,    how   preserred;   when  written   out. 

85.  Stenographers  to  furnish  gratuitously  copies  of  proceedings  to  Judge. 

86.  To  furnish  like  copies  to  parties,  district-attorney,   attorney -general. 

or  presiding  Judge;   compensation. 

87.  These  sections  applicable  to  assistant-stenographers. 

88.  SuperrisoFS   to   proride   for  compensation,    etc.,    of  stenographers. 

89.  Clerks  of  appellate  division   and   special  deputy  clerks. 

90.  Clerk   in  New- York  or  Kings,   not  to  be   referee,   etc. 

91.  Criers   tor  courts  of  record. 

92.  When  sheriff,  constable,  etc.,   to  act  as  crier. 

93.  Custody,    charge    and    control    of    the    seals,    books,    files,    records, 

papers,   etc. 

94.  Interpreter  for   courts   of  record   in   Kings  and   Queens   counties. 

95.  Attendants    and    messengers,    bow    appointed    In    Kings,    Queens   and 

Richmond  counties. 

96.  Datlea   of  persons  appointed   under   last  section. 

97.  Sheriff,    when  directed,    to  notify  constables,   etc.   to  attend   courts. 
9S.  Id.,   when  not  directed. 
99.  Penalty  for  neglect  of  officer  to  attend  court. 

li  46-SO.  [Repealed   by   L.    1909,    cb.   35.      See    Consolidated 
Laws,  Ut.  Judiciary  Lew,  ff  15-18,  20-22,  471.] 
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I  51.  [This  section  not  expressly  repeilled  by  the  judiciarj 
law  but  has  been  embodied  in  section  19  thereof.] 

L52.   rAm*d.    1800.)      Sabiitltatloi&    of  one    ofllcer   for   an- 
efi  In  ttpeelnl  proooedlnv. 

In  case  of  the  death,  sickness,  r^ii^ation.  removal  from  office, 
absence  from  the  county,  or  other  disability  ot  an  officer  before 
whom  or  in  whose  court  a  special  proceeding  has  been  instituted, 
where  no  express  provision  is  made  by  law  for  the  coutiouiiD€< 
thereof,  it  may  be  continued  before  the  offlt^er's  successor,  or  anj 
Other  officer  residing  in  the  same  county,  before  whom  it  might 
have  been  originally  instituted;  or,  if  there  is  no  such  officer  in 
the  same  county  or  in  case  such  officer  be  disqualified,  then  befor« 
an  officer  in  an  adjoining  county,  who  wouhi  originally  have  ha^ 
Jurisdiction  of  thef  subject  matter,  if  it  had  occun*od  or  exinteij 
in  the  latter  county;  and  In  case  such  special  j)rocecdiug  be  pend- 
ing  in  a  county  court  and  the  county  judge  <»t  the  county  be  dia 
quallfled  to  hear  and  decide  the  same,  then  in  such  case  all  fur 
tner  proceedings  therein  may  \ye  had  in  the  county  court  of  an} 
adjoining  county,  which  court  shall  have  jurisdiction  to  hear,  u^ 
and  determine  the  same  and  to  enforw  its  order. 

2   R.    S.   284.    i   51    (3   ft.    8.,    5th   cd..   475;   2   Edm.   295);   L.   1809.    ch 
378.      In   effect   Sept.    1,    1899. 

I  68.  Prooeedlnca   before   anbiitltnted    ottcer. 

At  the  time  and  place  specified  tn  a  notice  or  order,  for  a  part: 
to  appear,  or  for  any  other  proceeding  to  be  taken,  or  at  the  tiro 
and  place  specified  iu  the  notice  to  be  given,  as  prescribed  in  tbi 
aection,  the  officer  substituted  as  prescribed  in  the  last  sectioQ,  o 
in  any  other  provision  'of  law,  to  continue  a  special  prooeediii 
institutCHi  l>efore  another,  may  act,  with  respect  to  the  special  |>rc 
Ceeiling,  AU  if  it  had  been  originally  instituted  before  him.  But 
proceeding  shall  not  be  taken  before  a  substitute*!  officer,  at 
time  or  place,  other  than  that  specified  in  the  original  notice  c 
order,  until  notice  of  the  substitution,  and  of  the  time  and  plac 
appointed  for  the  proceeding  to  be  taken,  has  been  given,  eithc 
by  personal  service  or  by  publication,  in  such  manner  aud  fc 
such  time  as  the  substituted  officer  directs,  to  each  party  ifh 
may  Iw  effected*  thereby,  and  who  has  not  appeared  before  eithc 
officer.  Where,  after  a  hearing  has  been  commenced,  it  is  a< 
journed  to  the  next  judicial  day,  each  day  to  which  it  is  bo  a* 
journ<»d,  is  ^regarded,  for  the  purposes  of  this  section,  as  the  di 
specified  in  the  original  notice  or  order,  or  in  the  notice  to  app«; 
before  the  substituted  officer,  as  the  case  requires. 

2   R.   S.   2N4,    II   52  and  53,   coDSollUated  and  am'd. 

I  64.  (Repealed  by  L.  10()9,  chs.  2.*^  and  35.    See  Con.«oUdat< 

Imws,  tits.    Executive  Law,  §  21),  Judiciary  Law,  §  2ii.] 

I  S5.  Party  uiay  appear  tn  pemon  or  hy  attornejr. 

A  party  to  a  civil  action,  who  is  of  full  age.  may  prosecute 
(defend  the  same  in  person  or  l)y  attorney,  at  his  election,   uulc 
he  has  been  judicially  declared  to  be  incumpetent  to  manafco    1 
affairs.     Kach  provi.si«m  (»f  this  act,  relating  to  the  conduct  of 
action,  wherein  the  Bttorney  for  the  party  is  mentioned,  inolaci 

•  Ern>r   In   eiiKro]|»ing   for   **  affffttnl." 
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&  {Mirty  prosecQting  or  defendtng  in  peraoti,  unless  otheiwise 
■peciaUy  prescribed  therein,  or  unless  that  construction  is  mani- 
festly repuirnaht  to  the  context.  If  a  party  has  an  attorney  m 
the  action,  he  cannot  appear  to  act  in  person,  where  an  attorney 
may  appear  or  act  either  by  special  provision  of  law,  or  by  the 
coarse  and  practice  of  the  court. 

I  B«-  [Repealed  by  L.  19"0,  ch.  35.     See  GonBolidated  Laws, 
tit.  Jodidary  Law,  {f  53,  56,  88,  46(M65,  467.J 

i  97.  [Repealed  by  L.  1909,  chs.  23  and  35.    See  Cbnsolidated 
Laws,  tits.  Executive  Law,  |  30,  Judiciary  Law,  $53.] 

II  sa-sa  [Repealed   by   L.   1909,    ch.   35.     See  Cknuolidated 
Laws,  tiU,  Judiciary  Law,  H  53,  2«4,  4ti6.J 


I  60.   [Am'd,    1909.]    Serrlee   of  paper   «pon   attorner   r«- 
■idiaa  ii  ~ 


LdiAS  la  adjolalas  ata^e. 

Service  of  a  paper,  which  might  be  made  upon  him  at  his 
residence,  if  he  was  a  resident  of  the  8tate,  may  be  made  upon 
a  person  regularly  admitted  to  practice  as  an  attorney  and 
counselor,  in  the  courts  of  record  of  this  State,  whose  otUce  for 
the  transaction  of  law  business  is  within  the  State,  but  who 
resides  in  an  adjoining  State,  by  depoaiting  the  paper  in  a  post- 
office  in  the  city  or  town  where  his  office  is  located,  properly 
inclosed  in  a  postpaid  wrapper,  directed  to  him  at  bis  office.  A. 
serrice  thus  made  is  equiyalent  to  personal  service  upon  him. 

U  18M.  eh.  ITS,  |  1  (ft  Edm.  T06).  Amended  by  L.  1900,  Ch.  05.  AliQ 
partly  repealed  by  L.  18O0,  eh.  8&.  See  CoonoUdated  Lawa,  tit.  Judlelftry 
Law,  f  470.  See  note  28  of  notes  of  Board  of  Statutory  Conaolldatloii  at  end 
9i  code. 

if  6l-e2.  [Repealed  by  L.  1909,  ch*  35.  See  Consolidated 
IiawSy  tit  Judiciuiry  Law,  fi  250,  •kV6,j 

II  68-«4.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
il  271,  272,  18«t>.J 

I  65.  [Am'd,  1913.]  Death  or  disabllltr  of  an  attoraeyf 
proeeedlnvii  thercapon. 

If  an  attorney  dies,  is  removed  or  suspended,  or  otherwise 
becomes  disabled  to  act,  at  any  time  betore  judgment  in  aa 
action,  no  further  proceeding  shall  be  tal^en  iu.  the  action  against 
the  party  for  whom  he  appeared,  until  thirty  days  alter  notice 
to  appoint  another  attorney  has  been  given  to  that  party,  either 
personally,  or  in  such  manner  as  the  court  directs.  If  af'ter 
such  notice,  given  as  herein  provided,  no  attorney  appears  for 
the  party  notified  within  the  time  specified  in  this  section,  the 
party  serving  the  notice  may  proceed  with  the  cause,  and  take 
a  dismissal  of  the  complaint,  or  a  verdict,  decision  or  judgment, 
as  the  case  requires,  and  it  is  not  necessary  to  give  any  further 
notice. 

S  &.  8.  S87.  I  67  (8  R.  8..  0th  ed..  477;  2  Edm.  288).  Am*d  L.  1813.  ch. 
T41.      In    effect    May    26.  1813. 

II  66-67.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tic  Judiciary  Law,  H  S8,  •ir4-^75,  477. J 

I  68.  [Partly  repealed  by  L.  1909,  ch.  35.  But  see  Consoli- 
dated Laws,  tit.  Judiciary  Law,  |^  88  and  476,  which  embody 
the  whole  of  this  section.] 

I  6e.  [Repealed  by  L.  1909,  ch.  35.  Sc^e  Consolidated  Laws, 
tit.  Judiciary  Law,  f  478. J 


>' 
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li  TO-Tl.  [Repealed,  by  L.  1900,  eh.  &S.  See  Penal  Lnw, 
S  273.] 

I  "TO.  r  Repealed  by  L.  1909,  cb.  35.  See  CoiwoUdated  Laws, 
tit.  Judiciary  Law,   §  479.] 

II  78-81.  [Repealed  by  L.  1909,  eh.  88.  See  Penal  Law, 
H  274-276,  278,  279.] 

i  sa.  [Repealed  by  L.  1909.  cb.  35.  See  ConsoUdated  Laws, 
tit.   Judiciary  Law,  |{  290-291,  293-21H.] 

I  8a.  |Ret)ealed  by  L.  1909.  chs.  35  aQd  65.  See  CouboU- 
dated  Laws,  tit.  Judiciary  I^w,  §$  14,  24,  295-207,  301;  and 
Si^e  Code.Ciy.  ^*vp..  §  132a-a.J 

II.84.87,  [Repealed  by  L.  1909,  cb.  35.  See  Consolidated 
Laws,  tit.  Judiciary  i.aw,  H  292,  298-300,  302-304.] 

I  «8.  [Repealed  by  L.  1909,  cb.  IG.  See  Cousolidated  Laws, 
tit..  County  Law,  §  12.J 

I  89.  [Repealed  by  L.  1909,  cbs.  10  and  35.  See  Consolidated 
Laws,  tits.  County  Law,  §  lUJ),  Judiciary  Law,  |5  101,  150,  150, 
264,  280,  281.] 

.    II  90-93.  [Repealed    by    L.    1909    ch.    35.      See   Consolidated 
Laws,  tit.    Judiciary  Law,  fi§  3U,  1U9,  199,  251,  3t>5-bo»,  406.] 

I  94.  [Repealed  by  L.  1909,  ch.  35.  See  ConsoUdated  Laws, 
tit.   Judiciary  Law,  |§  1U7,  200,  ;i81,  386.  j 

I  90.  [linpealed  by  L.  iq09,  chs.  3r^-65.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §|  108,  200;  and  also  Code  Civ,  I'ro., 

S  2512.] 

....        ■   : 

II  90-99.  [Repealed  by  li.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judicrary  Law,  H  2.S0,  ;:4!J,  35i,  354,  100,  170,  201. 
2:il-233.  279,  403,  405.  a4«5,  ^7,  and  also  Code  Civ.  Pro.,  i  k.5;2.] 
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CHAPTER  II. 

Powers,  Duties,  and  Liabilities  of  a  Sheriff,  or  other 
Iflnisterial  Officer,  in  the  Execution  of  the  Pro- 
cess or  Other  Mandate  of  a  Court  or  Judge,  in  a 
Ci^il  Case. 

TITLE     1.— Pro? ItlOM  relatlBg  to  til*  Exeeotlon  of  CItII  MandiitM  gtoenaij. 

TITLE  II.-ProTliloMi  reUtlvf  to  tke  IxMutlon,  hj  »  Sheriff,  of  a  MMdftto 
atfalatt  a*  Portoa. 

TITLE  in.— AppUoatloB  of  tho  foreffolmf  ProrlilOBi  to  tke  ProeeodlBiri  of  • 
CoroBor. 

TITLE  IT.— Powen,  Datles  aad  UablUtloi  of  bb  locomlBir  bb4  OatgolBf 
Sheriff,  roflpootlfoly,  Tovehlog  ik%  HBtten  UeUded  1b  thli 
ChBptor. 

TXTXSI. 

PtoviffioxuB    relating  to  the  execution  of  civil  mandates 

'  generally. 

Sec.  100.  Sheriff  to  fnmlih  certain  minute. 

101.  Copy  of  prooeae,  etc.,  to.  be  delivered  when  aorred. 

102.  Sheriff  to  expcvte  proceao,  etc.:  may  return  by  malL. 

103.  Liability  for  neglect  In  Bi>eclal  proceedings. 

104.  Sheriff  may  conunand   the  power  of  the  county,  to  orercoiae  .le- 

elatance. 
lOB.  Namea  of  realstera  to  be  certified. 

106.  Pnnlahment  for  refnalng  to  assist. 

107.  Governor  may  order  out  military. 

105.  Trial  of  claim  of  title  by  third  pereoo,  to  property  aelaed  by  aherlS. 
100.  Expenaea.   bow  paid. 

I  lOO.  Sheriff  to  fnrnlali  certain  minute. 

A  sheriff,  to  whom  a  mandate  of  any  description,  is  delivered 
to  he  executed,  must,  without  compensation,  pive  to  the  person 
delJTering  the  same,  if  required,  a  minute  in  writing,  signed  by 
the  sheriff,  epecifying  the  names  of  the  parties,  the  general  na- 
ture of  the  mandate,  and  the  day  and  hour  of  receiving  the  same. 

3  B.  8.    440,  f  76  (8  R.  S.,  Sth  ed.,  738;  2  Edm.  458),  am*d. 

I  lOl.  (Am'dy  18TT.]    Copy  of  procesB,  etc.,  to  be  delivered  ' 


A  sheriff  or  other  officer,  serving  a  mandate,  must,  upon  the 
reqaost  of  the  person  served,  deliver  to  him  a  copy  thereof,  with- 
out compensation. 
Id.,  I  76. 

I  102.  [AmM,  1877.]  Sberlfl  to  exeente  proceas^  etc.|  mnT 
retvrm  by  ni»il. 

A  sheriff,  or  other  officer,  to  whom  a  mandate  is  directed  and 
delivered,  must  execute  the  same  according  to  the  command 
thereof,  and  make  return  thereon  of  his  proceedings,  under  his 
hend.  For  a  violation  of  this  provision,  he  is  liable  to  the  party 
ftgEneved,  for  the  damages  sustained  by  him:  in  addition  to  any 
fine,  or  other  punishment  or  proceeding,  authorized  by  law.  A 
mandate  directed  and  delivered  to  a  sheriff  may  be  returned,  by 


^ 
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depositing  the  same  in  the  post-oflaoe,  properly  inclosed  in  a  post- 
paid wrapper,  addressed  to  the  clerk,  at  the  place  where  hifi 
office  is  sitnated;  unless  the  officer,  making  the  return  in  the 
name  of  the  sheriff,  resides  in  the  place  where  the  clerk's  office  is 
situated. 
2  B.  S.  440,  I  77;  L.  1850,  cb.  225,  f  3   (4  Edm.  699). 

1  1<>3.  [Am'd,  187T.]  Idablllty  for  neflpleet  in  upeeial  pro- 
ceedlnvs* 

A  sheriff,  or  other  officer,  to  whom  is  delivered  for  service  or 
execution,  a  mandate,  authorized  by  law  to  be  issued,  by  a  judge 
or  other  officer,  in  a  special  proceeding,  who  wilfully  neglects  to 
execute  the  same,  may  be  fined  by  the  judge,  in  a  sum  not  ex- 
ceeding twenty-five  dollars,  and  is  liable  to  the  party  aggrieved 
for  his  danmges  sustained  thereby. 

2  R.  S.  551,   i  3   (2  Edm.  571). 

fi  104-lOB.  [Repealed  by  U  1909.  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,   §§  400-401.] 

I  106.  [Repealed  by  L.  1909,  ch.  8a    See  Penal  Law,  §  1848.] 

I  lOT.  [Repealed  by  Military  Law.  L.  1909,  ch.  41.  Super- 
seded by  L.  1898,  ch.  212,  |  86,  which  was  likewise  repealed  by 
Military  Law,  L.  1909,  ch.  41.] 

I  108.  [Am'd,  1805.1  Trial  of  claim  of  title  by  tlilrd  pl^r- 
■on,  to  property  •elaed  by  vberifl. 

Where  it  is  specially  prescribed  by  law,  that  a  sheriff  must,  or 
may,  in  his  discretion,  impanel  a  jury  to  try  the  validity  of  a 
claim  of  title  to  or  of  the  right  of  possession  of  goods  or  effects 
seized  by  him  by  virtue  of  a  mandate  in  an  action,  interposed  by 
a  person  not  a  party  to  the  action,  the  trial  must  be  conducted 
in  the  following  manner,  except  as  otherwise  specially  prescribed 
by  law. 

1.  The  sheriff  must  from  time  to  time  notify  as  many  persons 
to  attend  as  it  is  necessary  in  order  to  form  a  jury  of  twelve 
persons  qualified  to  serve  as  trial  jurors  in  the  county  court  of 
the  county,  or  in  the  city  and  county  of  New  York,  in  the 
supreme  court,  to  try  the  validity  of  the  claim. 

2.  Upon  the  trial,  witnesses  may  be  examined  in  behalf  of 
the  claimant  and  of  the  party  at  whose  instance  the  property 
claimed  was  taken  by  the  sheriff.  For  the  purpose  of  compelling 
a  witness  to  attend  and  testify,  the  sheriff,  upon  the  application 
of  either  party  to  the  inquisition,  must  issue  a  subpoena,  as  pre- 
scribed ini  section  854  of  this  act,  and  with  like  effect;  except  that 
a  warrant  to  apprehend  or  commit  a  witness,  in  a  case  specified 
in  section  855  or  section  856  of  this  act  may  be  issued  by  a 
judge  of  the  court  in  which  the  action  is  brought,  or  by  the 
county  judge. 

3.  The  sheriff  or  under  sheriff  must  preside  upon  the  trial.  ^  A 
witness,  produced  by  either  party,  must  be  sworn  by  the  presiding 
officer,  and  examined  orally  in  the  presence  of  the  jury.  A  wit- 
ness who  testifies  falsely  upon  such  an  examination  is  guilty  of 
perjury  in  a  like  case  and  is  punishable  in  like  manner  as  upon 
the  trial  of  a  civil  action. 

I«.   1880,  ck.  9i«. 
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{    lOe.   tAiii*d,    ISaS.]      Expenses,   liow    paid. 

Upon  such  a  trial  there  are  no  costs;  but  the  fees  of  the  sheriff, 
jurors  and  witnesses  must  be  taxed,  by  a  judge  of  the  court  or 
the  county  judge  of  the  county,  and  must  be  paid  as  follows: 

1.  If  the  jury  by  their  verdict  find  the  title  or  the  right  of 
possession  to  the  property  claimed  to  be  in  the  claimant,  by  the 
party  at  whose  instance  the  property  was  taken  by  the  sheriff. 

2.  If  they  find  adversely  to  the  claimant  with  respect  to  all 
the  property  claimed,  by  the  claimant. 

3.  If  they  find  the  title  or  right  of  possession  to  only  a  part 
of  the  property  claimed,  to  be  in  the  claimant;  each  party  must 
pay  his  own  witnesses*  fees,  and  the  sheriff's  and  jurors'  fees 
must  be  paid,  one-half  by  each  party  to  the  inquisition. 

Before  notifying  the  jurors,  the  sheriff  may,  in  his  discretion, 
require  each  of  the  parties  to  the  controversy  to  deposit  with 
him  such  reasonable  sum,  as  may  be  necessary  to  cover  his  legal 
fees,  and  the  jurors*  fees.  The  sheriff  must  return  to  each  party 
the  balance  of  the  suqi  so  deposited  by  him,  after  deducting  his 
fees,  lawfully  chargeable  to  that  party,  as  prescribed  in  this  sec- 
tion. 

L.  1896»  ch.  946.      See  2  B.  8.  4.  |  12;  fi  657-8.  1418-9. 
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TITLE  n. 

Provisions  relating  to  the  execution,  by  a  sherifP,  of  a  man- 
date against  the  person. 

Article  1.  Arrwitlng     oonveylnp    to   jail,    and    coinralttlnK    a    prisoner. 

imd' care  of       ?     *^'    *"**    regulations   concerning   the   conflnement 

5*  TiT? P^l!^*!.  ^*"'''    **"*^    temporary   removal  of  prisoners   from  jail, 

4.  Jail   ubertlea ;   ewniieK.  ^ 

5.  Action  upon  and  assignment  of  a  bond  for  Jail  liberties. 

article:  first. 

Arresting,  conveying  to  jail,  and  committing  a  prisoner. 

Sec.  110.  Prisoner,    how  kept;    support  of.  * 

111.  Imprisonment   on    execution. 

112.  Id. ;    in   other  counties. 

113.  Charges  for  food,  etc.,   when  prohibited. 

114.  Also  for  waiting   for  prlsoiuT, 

115.  Ratfs   of  charg«'M    for  lodging,   etc. 

116.  Prls<oner  may  send   for  necessaries. 

117.  Charges   for    rent,    etc..    prohibited. 

H^-  ^d****"***"'    ^^^   conveyed    to   jail    through   another  county. 
110.  Officer   or   prisoner   not    liable   to   arrest. 

1  110.    [Am'd,    1&09.]      Prlnoner,   how   kept;   sapport   of. 

A  person  arrested,  by  virtue  of  au  order  of  arrest,  in  an  action 
or  special  pFoceediuK  brought  in  a  court  of  record;  or  of  an  exe- 
cution issued  upon  a  judgment  rendered  in  a  court  of  record;  or 
surrendered  in  exoneration  of  his  bail;  must  l>e  safely  kept  in 
ctistodj',  in  the  manner  prescribed  by  law,  and,  except* as  other- 
wise prescribed  in  the  next  section  and  in  subdivi-sion  nineteen 
of  section  two  hundred  and  forty  of  the  county  law,  at  his  own 
expense,  until  he  satisfies  the  judgment  rendered  against  hiid,  or 
Ih  discharged  according  to  law. 

2  R.  a.  .376.  1$  76  and  77  (3  R.  S..  5th  ed..  630;  2  Bdm.  301).  conaoll. 
dated  and  extended.  Amended  by  L.  1000,  ch.  65,  §  3.  See  note  30  of 
notes  of  Hoard  of  Statutory  Consolidation  at  end  of  code. 

I   111.    rAiii*d,    1880.]      Imprlaonment    on    execution. 

No  person  shall  be  imprisoned  within  the  prison  walls  of  any 
jail  for  a  longer  period  than  three  months  under  an  execution  or 
any  other  mandate  against  the  person  to  enforce  the  recovery  of 
a  sum  of  money  less  than  five  hundred  dollars  in  amount  or  un- 
der a  commitment  upon  a  fine  for  contempt  of  court  in  the  non- 
payment of  alimony  or  counsel  fees  in  a  divorce  case  where  the 
amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred  dollars; 
and  where  the  amount  in  either  of  said  cases  is  five  hundred  dol- 
lars or  over,  such  imprisonment  shall  not  continue  for  a  longer 
period  than  six  months.  It  shall  be  the  duty  of  the  sheriff  in 
whose  custody  any  such  person  is  held  to  discharge  such  person  at 
the  expiration  of  said  respective  i)eriods  without  any  formal  ap- 
plication being  made  therefor.  No  person  shall  be  imprisoned 
within  the  jail  liberties  of  any  jail  for  a  longer  period  than  six 
months  upon  any  execution  or  other  mandate  against  the  person, 
and  no  action  shall  be  commenced  against  the  sheriff  upon  a 
bond  given  for  the  jail  liberties  by  such  person  to  secure  the  bene* 
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fit  of  such  liberties,  as  provided  in  articles  fourth  and  fifth  of 
this  title  for  an  escape  made  after  the  expiration  of  six  months' 
imprisonment  as  aforesaid.  Notwithstanding  such  a  discharge  in 
either  of  the  above  cases,  the  judgment  creditor  in  the  execution, 
or  the  person  at  whose  instance  the  sa'id  mandate  was  issued,  has 
the  same  remedy  against  the  property  of  the  person  imprisoned 
which  he  had  before  such  execution  or  mandate  was  issued;  but 
the  prisoner  shall  not  be  again  imprisoned  upon  a  like  process 
issued  in  the  same  action  or  arrested  in  any  action  upon  any  judg- 
ment under  which  the  same  may  have  been  granted.  Except  in 
a  case  hereinbefore  specified  nothing  in  this  section  shall  efifect  a 
commitment  for  contempt  of  court. 

L.   1886.  cfa.   072.      See   il   157,   1494.   2202,   3033. 

S  112.  [Repealed  by  L».  1909,  ch.  16.  See  Consolidated  Laws, 
tit.    County  Law,  §  240.  J 

li  113-117.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.    Prison  Law,  §§  340-344.] 

S  118.  Prinoner,  hoiv  conveyed  to  |all  tl&roa8rl&  another 
conntT. 

A  sheriff  or  other  officer,  who  has  lawfully  arrested  a  prisoner, 
niaj'  convey  his  prisoner  through  one  or  more  other  counties,  in 
the  ordinary  route  of  travel,  from  the  place  where  the  prisoner 
was  arrested,  to  the  place  where  he  is  to  be  d«ilivered  or  confined. 

2   B.    S.    426.    i    6. 

f  no.  [Repealed  by  L.  1909,  ch.  14.  Seo  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  22. J 
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M5  TRIALS  NOT  TO  ABATE,  ETC.      cl,t.l,a.3 

i  45.  Trial  once  cominenced  may  be  continiied  beyond 
term. 

Where  the  trial  or  hearing  of  an  issue  of  fact,  joined  in  an  ac- 
tion or  special  proceeding,  civil  or  criminal,  has  been  commenced 
at  a  term  of  a  court  of  record,  it  may  notwithstanding  the  ex- 
piration of  the  time  appointed  tor  the  term  to  continue,  be  coa- 
tinned  to  the  completion  thereof;  including,  if  the  cause  is  tried 
by  a  jury,  all  proceedings  taken  therein  until  the  actual  discharge 
of  the  jury;  or,  if  it  is  tried  by  the  court  without  a  jur}%  until  it 
is  finally  submitted  for  a  decision  upon  the  merits. 

L.  1875,  ch.  3,  f  1,  am'd.  This  iiectlon  supersedes  L.  184G,  ch.  2;  and 
L.    1859.   cb.  208,    I   1    (5  Edm.   24S). 
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*  TITLE  n. 

FroYlsions  of  greneral  application,  relating  to  the  Jttds«8» 
and  certain  otnw  offlcen  of  the  courts. 

[Article  hMdlngs  of  ch.  1.  Ut  2.  repeAleQ  by  L.  1006,  ch.  65,  |  4.] 

Ste.  46.  Judge  not  to  alt  when  he  Is  a  party*  etc.,  or  has  not  heard  argu- 
ment. 
47.  Judge  not  to  be  Interested  In  costs. 
4&  DiaabJlity  of  Jodge  In  certain  appeals. 

49.  Jodge  or  Judge's  partner  not  to  practice  in  his  court. 

50.  Judge's  partner  or  clerk   not   to   practice   before  him;   Judge  not  to 

practice  in  a  cause  which  has  been  before  him. 
(1.  Judge  hot  to   take  fees  for  advice   in  cettaln   cases. 
52.  BalMtitntlon  of  one  officer  folf  another  In  special  proceeding. 
M.  t>roceedln|{ii    befoV«   stahetltttted    ofllceri 
64.  Jadge  to  fll«  certliicate  of  age.   etc. 
M.  Party  may  appear  in   person  or  by  attorney. 
50.  Examination   and  admlwilon  of  attorneys. 

57.  RoleM.    how   changed. 

58.  Rxeniptloaa  to  graduatee  of  certain  law  schools. 

50.  Attorney's  oath   of  office,   and  certificate  of  admission. 

60.  Serrice  of  paper  npou  attorney  residing  in   adjoining  state. 

61.  Clerks,   etc.,   not   to  practice. 

62.  Id. ;   as   to  sheriff,   etc. 

63.  None  but  attorneys  to  practice  In  New-York  cit/. 

64.  Penalty  for  violation,   or  suffering  rlolatlon  of  last  section. 

65.  Death   or  disability  of  attorney;    proceedings  thereupon. 
96.  Attorney  or  counsel's  compensation. 

67.  Suspension  from  practice. 

6&  Must  be  on  notice. 

60.  BemoTal  or  suspension,   how  to  operate. 

70.  l*unliihment   for   deceit,   etc. 

71.  Id. :    for  wilful  delay  of  action. 

72.  Attorney  not  to  lend  his  name. 

73.  Attorney  not  to  buy  claim. 

74.  Certain   loans  prohibited. 
79.  Penalty. 

76.  Limitation  of  preceding  sections. 

77.  Same   rule   when   party   prosecutes   in   person. 

78.  Partner  of  dlstrict^attomey,  etc.,  not  to  defend  prosecntlons. 

79.  Attorney  not  to  defend  when  he  has  been  public  prosecutor. 
SO.  Penalty. 

81.  Limitation  of  prorlsions. 

i2.  Qnallflcatlons  of  stenographer. 

^8.  Qeneral  duty  of  stenographer;  notes,  when  to  be  filed. 

84.  Notea,    how  preserred;    when   written   out. 

8&.  Stenographers  to  furnish  gratuitously  copies  of  proceedings  to  Judge. 

86.  To   furnish  like  copies  to  parties,  district-attorney,   attorney -general, 

or    presiding  Judge;   compensation. 

87.  ThcMe   sections  applicable  to  assistant-stenographers. 

88.  SuperrlBose   to  proTide   for  compensation,    etc.,    of  stenographers. 

89.  Clerks  of  appellate  dlTlsIon   and  special   deputy  clerks. 

90.  Clerk   In   New-Tork  or  Kings,   not  to  be  referee,   etc. 

91.  Criera   for  courts  of  record. 

92.  Wben   sheriff,  constable,   etc..   to  act  as  crier. 

93.  Custody,    charge    and    control    of    the    seals,    books,    files,    records, 

papers,   etc. 

94.  Interpreter   for   courts   of   record   In    Kings   and    Queens    counties. 
91S.   Attendants   and    measengers,    how    appointed    in    Kings,    Queens   and 

Richmond  counties. 
9e.   Duties   of  persons  appointed   under   last  soctlon. 

97.  Sberlff.    when   directed,    to  notify  constableH,   etc.    to  attend   courts. 

98.  Id.,    wben  not  directed. 

99.  Penalty  for  neglect  of  officer  to  attend  court. 


[Repealed   by   L.    1909.    ch.   35.      See    Consolidated 
8,  tit.    Judicial^  Law,  ff  15-18.  20-22.  471.] 
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I  51.  [This  section  not  expressly  repealed  by  the  judlciarj 
law  but  has  been  embodied  in  section  10  thereof.] 

LS2.    tAmM,    180».l      SabMtitatlon    of   one    officer    for   aa- 
ei'  in  iipeeial  prooeedlnir* 

In  case  of  the  death,  sickness,  r^^i^ation,  removal  from  office, 
absence  from  the  county,  or  other  disability  of  an  officer  before 
whom  or  in  whose  court  a  special  proceeding  has  been  instituted, 
where  no  express  provision  is  made  by  law  for  the  continuauce 
thereof,  it  may  be  continued  before  the  officer's  successor,  or  any 
other  officer  residing  in  the  same  county,  before  whom  it  uiif^ht 
have  been  originally  instituted;  or,  if  there  is  no  such  officer  in 
the  same  county  or  in  case  such  officer  be  disqualified,  then  before 
an  oflict'i'  in  an  adjoining  county,  who  would  originally  have  had 
jurisdiction  of  th(*  subject  matter,  if  it  had  occun*od  or  existed 
in  the  latter  county;  and  irt  case  such  special  proceeding  be  pend* 
ing  in  a  county  court  and  the  county  judge  of  the  comity  be  dis- 
qualified to  hear  and  decide  the  same,  then  in  such  case  all  fur- 
ther proceedings  therein  may  be  had  in  the  county  court  of  any 
Adjoining  county,  which  court  shall  have  jurisdiction  to  hear,  try 
ai\,d  determine  th«  same  and  to  enforce  its  order. 

2  R.  S.  284,  f  51  (3  ft.  8.,  5th  ed..  475;  2  Edm.  293);  I*.  1899,  ch. 
378.      In   effect   Sept.    1,    1899. 

I  63.  Proceedlngra   before   sabiititQted    officer. 

At  the  time  and  place  specified  in  a  notice  or  order,  for  a  party 
to  appear,  or  for  any  other  proceeding  to  be  taken,  or  at  the  time 
and  place  specified  in  the  notice  to  be  given,  as  prescribed  in  this 
Election,  the  officer  substituted  as  prescribed  in  the  last  section,  or 
in  any  other  provision  'of  law,  to  continue  a  special  pro<!i>eding 
instituted  before  another,  may  act,  with  respect  to  the  special  pro- 
ceeding, as  if  it  had  Iteen  originally  instituted  before  him.  But  a 
proceeding  shall  not  lie  taken  before  a  substituted  officer,  at  a 
time  or  place,  other  than  that  specified  in  the  original  notice  or 
order,  until  notice  of  the  substitution,  and  of  the  time  and  place 
appointed  for  the  proceeding  to  be  taken,  has  been  given,  either 
by  personal  service  or  by  publication,  in  such  manner  and  for 
such  time  as  the  substituted  officer  directs,  to  each  party  'who 
may  be  effected*  thereby,  and  who  has  not  appeared  before  either 
officer.  Where,  after  a  hearing  has  been  conimence<l,  it  is  a<i- 
journed  to  the  next  judicial  day,  each  day  to  which  it  is  so  ad- 
journed, is  regarded,  for  the  purposes  of  this  section,  as  the  day 
specifieil  in  the  original  notice  or  order,  or  in  the  notice  to  appear 
before  the  substituted  officer,  as  the  case  re<iuire8. 

2  R.   S.   2S4,    If   52  and   53,   cODBolidatcNl  and  am'd. 

I  R4.  [Repealed  by  L.  1000,  chs.  2:^  and  35.  See  Consolidated 
Laws,  tits.    Executive  Law,  §  20,  Judiciary  Law,  §  2^i.J 

I   55.  Party  may  appear  In   pemon  or  by   attorney. 

A  party  to  a  civil  action,  who  is  of  full  age.  may  prosecute  or 
<fefend  the  same  in  person  or  by  attorney,  at  his  election,  unless 
ho  has  been  judicially  declared  to  be  incompetent  to  manage  his 
affairs.  Each  i)rovision  of  this  act,  relating  to  the  conduct  of  an 
action,  wherein  the  attrirney  for  the  party  is  mentioned,  includes 

•  Error   in    engrobbiiis   for    *'  afToctttl." 
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a  party  prosecntinir  or  defending  in  person,  nnless  oihci-wise 
Bpecially  prescribed  therein,  or  unless  that  construction  is  mani*- 
festij  repugnant  to  the  context.  If  a  party  has  an  attorney  in 
the  action,  he  cannot  appear  to  act  in  person,  where  an  attorney 
may  appear  or  act  either  by  special  provision  of  law,  or  by  the 
coarse  and  practice  of  the  court. 

I  8«*  [Repealed  by  L.  19^9,  ch.  35.  See  Consolidated  Laws, 
tit.  Jndidary  Law,  if  53,  56,  88,  460-465,  467.] 

i  <(7.  [Repealed  by  L.  1909,  chs.  23  and  35.  See  Consolidated 
Laws,  tits.  Ezecutiye  Law,  (  30,  Judiciary  Law,  {53.] 

II  sa^UM  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.,  Jadiciary  Law,  |i  5a,  264,  466.] 

I  60.  fAai'd,  1900.]  Service  of  paper  upon  attorney  re« 
miAtngf  In  adjolninv  sta^e. 

Berrice  of  a  pap^,  which  might  be  made  upon  him  at  his 
residence,  if  he  was  a  resident  of  the  State,  may  be  made  upon 
a  person  regularly  admitted  to  practice  as  an  attorney  and 
coanselor,  in  the  courts  of  record  of  this  State,  whose  ollice  for 
the  transaction  of  law  business  is  within  the  State,  but  who 
resides  in  an  adjoiniag  State,  by  depositing  the  paper  in  a  post- 
office  in  the  city  or  town  where  his  office  is  located^  properl^r 
inclosed  in  a  postpaid  wrapper,  directed  to  him  at  his  office.  A 
service  thus  made  is  equiyalent  to  personal  service  upon  him. 

U  1866,  cli.'lT6,  f  1  (6  Bdm.  706).  Amende  by  L.  1900,  eta.  65.  Also 
partly  Kpesie6  by  L.  1909,  eb.  65.  Bee  Consolidated  Lawa,  tit.  Judiciary 
Law,  I  470.  See  note  29  of  notes  of  Board  of  SUtutory  Consolidation  at  end 
of  coda. 

II  61-62.  [Repealed  by  L.  1900,  ch. .  3&  See  Coosolidated 
Laws,  tit.  Judiciary  Law,  Si  250,  ^73.J 

II  68-64.  [Repealed  by  L.  1900,  ch.  88.  See  Penal  Law, 
if  271,  272,  181t5.J 

I  6S.  CAm'd,  1018.]  Deatb  or  diaabilltr  of  an  attoraeri 
proecedlBSE*  thierevvon. 

If  an  attorney  dies,  is  removed  or  suspended,  or  otherwise 
becomes  disabled  to  act.  at  any  time  before  judj^ment  in  an, 
action,  no  further  proceedini;  shall  be  taken  iu.  the  action  against 
the  party  for  whom  he  appeared,  until  thirty  days  alter  notice 
to  appoint  another  attorney  has  been  given  to  that  party,  either 
personally,  or  in  such  manner  as  the  court  directs.  If  after 
such  notice,  given  as  herein  provided,  no  attorney  appears  for 
the  party  notified  within  the  time  specified  in  this  section,  the 
party  serving  the  notice  may  proceed  with  the  cause,  and  take 
a  dismissal  of  the  complaint,  or  a  verdict,  decision  or  judgment, 
as  the  case  requires,  and  it  is  not  necessary  to  give  any  further 
notice. 

a  B.  8.  287.  I  67  (8  R.  8.,  5tb  ed.,  477;  2  Bdm.  298).  Am*d  L.  1913,  ch. 
T41.      In    effect    May    26,   1913. 

II  66-67.  [Repealed  by  L.  1900,  ch.  35.  See  Consolidated 
Laws,  tit.  Jadiciary  Law,  H  88,  •ir4-475,  477. J 

I  68.  [Partly  repealed  by  L.  1009,  cb.  35.  But  see  Consoli- 
dated Laws,  tit.  Judiciary  Law,  H  88  and  47U,  which  embody 
the  whole  of  this  section.] 

f  68.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  f  478.  J 
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ARTICLE   THIRD. 

Temporary  jails,  and  temporary  removal  of  prisoners  from  jail. 

Sec.  135.  Wlien   jail  becomes   unfit,   etc.,    another  to  be  designated. 

136.  De8iRnatl<>n,    how  annulled. 

137.  Copy  of  denlirnation   to  l>e  nerved  on   the  aheriff,  etc. 

138.  PrIaonerB  already  upon    jail   llbertte«   when   other  Jail   designated. 

139.  Jail    liberties    to    prisoner,    who    become.s    entitled    thereto,    before 

removal. 

140.  Id. :   to   prljionera  removed. 

141.  When   designation    to  Im>   revoked,   etc. 

142.  Copy  of  revocation    to  be  served  on  sheriff;  Bherlff's  duty  thereon, 

143.  Removal   of  prlsouern   In    case  of  fire. 

144.  What  officer  to  act  In  case  of  absence,   etc. 

II  las-lST.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.   Prison  Law,  §§  351-353.] 

1  138.  [Ain*d,  1»00.1  PrlHonem  already  upon  |all  tlber-* 
tleii   Yvhen  other  Jail   designated. 

If  a  prisoner  has  been  admitted  to.the  Jiberties  of  the  jail  of  the 
county,  for  which  a  designation  is  made  pursuant  to  section  three 
hundred  and  fifty-one  of  the  prison  law,  he  must,  notwith- 
standing, remain  within  those  liberties,  but  he  may.be  removed 
by  the  .sheriff,  to  whom  he  has  jfiven  bond  for  the  liberties,  to 
the  jail  or  other  place  so  destKfiated,  and  oonfiaed  theredn,  in  a 
case  where  the  sheriflF  might  confino  him!  in  the  jail  of  his  own 
county. 

2  E.  S.  428,  430.  |  18,  Amended  by  L.  1909,  ch.  C5.  f  3.  See  note 
32  of  notes  of  Board  of-  Statutory   Consolidation  at  end  of  code. 

I  130.  Jail  llbertleM  to  prisoner,  "vrho  becomes  entitled 
thereto,   before   removal. 

If  a  person,  who  is  arrested,  before  or  after  the  designation,  by 
the  sheriff  of  the  county  for  which  the  designation  is  made,  be- 
comes eutitUnl,  after  the  designation,  and  before  his  removal,  to 
the  liberties  of  the  jail,  he  must  be  admitted  to  the  liberties  of 
the  jail  of  that  county,  as  if  the  designation  had  not  been  made; 
but  he  may  be  removed  by  the  Kheriff  to  the  jail,  or  other  place, 
so  designated,  and  confined  therein,  in  a  case  where  the  sneriff 
might  confine  him  in  the  jail  of  his  own  county. 

Id..    I    19,    am'd. 

I   140.   rAm*d,    1900.1     Id.;  to   prisoners  remoTed. 

If  a  i)erson  confined  ini  or  removed  to  the  p'ail  of  a  contiguous 
county,  designated  as  prc^scribed  in  article  thirteen  of  the  Prison 
Law,  becomes  entitled  to  the  liberties  of  the  jail,  the  sheriff  of 
that  county  must  admit  him  to  the  jail  liberties,  as  if  he  had 
been  originally  arrested  by  that  sheriff,  on  a  mandate  directed 
to  him. 

Id.,  I  20.  Amended  by  L.  1909,  ch.  05.  |  3,  and  ch.  240,  i  84.  See 
note   32  of  notes  of  Board  of  Statutory  Consolidation   at  end  of  code. 
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i  141.  [Am'd,    1SN>9.]     When   deai«natlon   to   be   revoked. 

When  a  jail  is  erected  for  the  countj,  for  whose  use  the  desig- 
natiou  pursuant  to  section  three  hundred  and  fifty-one  of  the 
priflon  law  was  made,  or  its  jail  is  rendered  fit  and  safe  for  the 
confinement  of  prisoners,  or  the  reason  for  the  designation  of 
another  jail  or  place  has  otherwise  ceased  to  be  operative,  the 
desijniation  must  be  revoked,  as  prescribed  in  this  article  and 
section  three  hundred  and  fifty-two  of  the  prison  law. 

Id..  I  21.  Amended  by  L.  1900,  ch.  65,  I  8,  aod  ch.  240,  |  84.  See 
note  32  of  notes  of  Board  of  Statutory  Ck>a8ofldatiou  at  end  of  code. 

i  142.  Copy  of  revocation  to  be  served  on  nherlffi  aher- 
Ifl**  duty  tliereon. 

The  county  clerk  must  immediately  serve  a  copy  of  the  revoca-  ^ 
tion.  duly  certified  by  him  under  his  official  seal,  upon>  the  sheriff 
of  tne  same  county;  who  must  remove  the  prisoners  belonging  to 
his  custody,  and  confined  without  his  county,  to  his  proper  jail. 
If  a  prisoner  has  been  admitted  to  the  jail  liberties  in  the  other  \j 
county,  he  must  also  be  removed;  and  he  is  entitled  to  the  liber- 
ties of  the  jail  of  the  county,  to  which  he  is  removed,  without  a 
new  bond,  as  if  he  had  been  originally  admitted  to  the  jail  liber- 
ties in  that  county;  and  the  bond  given  by  him  applies  accord- 
ingly to  those  liberties. 

Id..  I  29,  am'd. 

if  148-144.  [Repealed  by  I>:  1909,  ch.  47.  See  Consolidated 
Laws,  tit    Prison  Law,  f  {  354,  356.  J 
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ARTICLE    FOURTH. 

Jail  Ubertiea;  escapes, 

8ec.  145.  Jail  liberties  In  certain  counties. 

146.  Id. ;   In  other  counties. 

147.  Id. ;  bow  laid  out. 

148.  Copy  to  be  kept   posted   in  Jail. 
140.  Wlio   admitted    to   llbortlcH. 

150.  I'ndortakluf;   to   bo   exwuttil    by   prisoner. 

151.  For   whom  undertaking  to  be  held. 

152.  Prisoner   to  be   commltteil    when   surety  is  Insofllclent. 
163.  Surrender  of  prisoner  by  bis   sureties. 

154.  How   Hurrender   made. 

155.  What  deemed    and   what  not  df>emed  an  escape. 

156.  When  court   may  order  Indicted   prisouer  to  bo  produced. 

157.  PriHouerH    commlttt'd    for   rontfmpt. 
15ft.  Sheriff's  liability  for  escaiie. 

159.  Penalty   for   connivani-e  at   escape  by  a  slieriff,    etc. 

fl  145-148.  [Repealed  by  Ia  1909,  ch.  47.  See  CoMolidated 
Laws.  tit.   Prisott  Law,  §§  357-360.] 

I   149.   [AmNI,  18vSe,   1904.]     l\'Ko  atlniitted   to  liberties. 

A  person  in  the  ctiHtody  of  a  sheriff,  by  rirtuo  of  an  order 
of  arrest;  or  of  an  execution  in  a  civil  action;  or  in  consequence 
of  a  surrender  in  exoneration/  of  his  bail;  is  entitled  to  be  ad- 
mitted to  the  liberties  of  the  jail,  upon  delivering"  to  the  sheriff 
an  approved  undertaking  as  prescribed  in  the  next  section. 

Id.,  I  40;  L.  1KK6.  ch.  G48.  See  ante,  8  15.  L.  li)04,  ch.  3S4.  In 
effei-t  April  26,   1{>04. 

i  ISO.  [Am*d,  IHSiiy  1904.]  Undertaklnar  to  be  executed 
by  prisoner. 

The  undertaking  must  be  executed  by  the  prisoner,  and  one 
or  more  sufficient  sureties,  residents,  and  householders  or  free- 
holders of  the  county,  in  a  penalty  at  least  twice  the  sum,  in 
which  the  sheriff  was  require?!  to  hold  the  defendant  to  bail, 
if  he  is  in  custody  under  an  order  of  arrest,  or  has  been  sur- 
rendered in  exoneration  of  his  bail,  before  judgment;  or  directed 
to  be  collected  by  the  executicm,  if  he  is'  in  custody  under  an 
executi(»n;  or  remaining  lUK'ollected  upon  a  judgment  against 
him,  if  he  has  been  surrendered  after  judgment;  conditioned, 
that  the  person  so  in  custody  shall  renuiin  a  prisoner,  and  shall 
not,  at  any  time,  or  in  any  manner,  escape  or  go  without  the 
liberties  of  the  jail,  until  discharged  by  due  course  of  law.  Upon 
the  giving  and  the  approval  by  the  court  or  a  judge  thereof, 
or  a  county  judge,  of  such  an  undertaking,  the  jiristuier  shall 
be  release<l  from  the  custo<ly  of  the  sheriff  and  the  sheriff  shall 
thereupon  be  exonerated  from  liabilily.  Hut  after  the  allowance 
of  the  un<lertaking  as  hereinaft4*r  prescribed,  the  same,  must  bo 
delivered  by  the  ch*rk,  on  re(|iu»st,  to  tho  party  at  whose  in- 
stance the  prisoner  wjis  in  custody.  Within  two  days  after  the 
approval  by  the  ctuirt,  judge,  or  county  ju<l;^<'.  thr  undertaking 
must  be  filed  by  the  sheritl*  with  the  <*l«'rk,  mimI  a  <opy  delivered 
to  the  party  at  whose*  instan«e  the  prisoinT  was  in  custody,  or 
to  his  attorney,  who  shall  within  thr<»<«  d;iys  th"reafter  serve 
upon  the  surety  or  sureties,  or  the  attorney   for  the  prisoner,  a 

22 


c.  2,  t.  2,  a.  4  JAIL  LIBERTIES.  §§  151-54 

notice  that  he  does  not  accept  him,  or  them,  as  bail;  otherwise 

he  is  deemed  to  have   accepted  them.     Within  three  days  after 

the  receipt  .of  «uch  notice,  the  surety  or  Kureties,  or  the  attorney 

for  the  prisoner,  may  serve  ui)ou  the  party,  or  attorney  for  the 

party,  at  whose  instance  the  prisoner  wan  in  custody,  notice  of 

justitication   of  the   same  or  other   bail   before  the  court  of*   a 

judfre  thereof,  or  a  ccmnty  judge,  at  a  specitied  time  and  place; 

the  time  to  be  not  less  than  live  days  nor  more  than-  ten  days 

thereafter,  and  the  place  to  be  within<  the  county  where  one  of 

the  bail  resides  or  where  the  defendant   was  arrested.     Except 

as  otherwise  expressly  prescribed  in   this  article,  the  provisions 

re^ulatinj;  the  substitution  of  new  sureties  or  a  new  undertaking, 

and  the  examination  and  qualification  of  the  new   sureties,  and 

the   allowftQce  of  the  undertaking   after  justification,   contained 

in  article  third  of  title  first  of  chapter  seventh  of  this  act,  shall 

govern.     If  the   bail  shall   not   be  allowed,  the   court,   judge  or 

iHHinty  judge  shall   rejuand   the  prisoner  to  the  custody  of  the 

sheriff. ' 

Id.,  li  41  nod  42:  L.  1K8C.  cb.  64S ;  L,  1004,  ch.  384.  Aa  to  deposit, 
w-e  g   573.       In  elTect  April  26.    1004.    * 

f  151.  [Am'cl,  188^,  1004.1  From  whom  undertaklnic  to 
1»e  held. 

An  undertaking  so  taken  is  held  for  the  indemnity  of  the 
party  at    whose  instance  the  prisoner  executing  it  is  confined. 

2   B.  S.  434,    S   43:    U    1004.    ch.    3S4.       In   effect  April  20.    1004. 

i  152.  FAmNI,  1M84I.1  Prliioner  to  be  committed  whem 
■nrety   i«   Innvfllcieut. 

If  the  party  at  whose  instaiwe  the  prisoner  is  in  custody  dis- 
covers that  a  surety  therein  is  in.sufflcient,  he  may,  upon  proof 
of  the  fact,  by  affidavit  or  otherwise,  apply  to  the  court  or  to  a 
judge  thereof,  on  whose  process  or  mandate  such  prisoner  is  in 
custody,  or  to  the  county  judge  of  the  county  where  such  pris- 
oner is  confineti,  ami  the  court,  or  a  judge  thercfif,  or  such  county 
judge,  may  make  an  order  committing  .such  prisoner  to  close  con- 
finement in  the  jail  until  another  undertaking  with  good  and 
sufficient  sureties  is  offered. 

Id.,   f  44;  L.   ISSO,   cli.    G48. 

f  158.  [Am*d,  1H86.1  Surrender  of  prlnoner  by  his  avre- 
tles. 

One  or  more  of  the  sureties,  in  an  undertaking  given  for  the 
liberties  of  a  jail,  may  surrender  the  principal,  at  any  time  before 
judgment  is  rendered  against  them  In  an  action  on  the  under- 
taking; but  they  are  not  exonerated  thereby,  from  a  liability  in- 
curred before  making  the  surrender. 

2   R.   S.   434,    I  45,   am'd :   L.    IS.^0,   ch.    04R. 

I   164.   [Ain*d,   1880.1     Ho^r   nvrrender   made. 

The  surreruler  must  be  made  as  follows:  The  surety  or  sureties 
making  it  must  take  the  principal  to  the  keeper  of  the  jail,  who 
must,  upon  his  or  their  written  nNiuisltion  to  that  effect,  take  the 

Principal  into  his  custody,  and  indor.<e  upon  the  undertaking  given 
or  the  liberties,  an  acknowledgment  of  the  surr<*nder;  and  also, 

♦  So  In   original. 
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If  reauired,  give  the  surety  or  sureties  a  certificate,  acknowledg- 
ing tne  surrender. 

Id..   I  46;  U   1886.  ch.  648. 

I  166.   [AflA'd,  1886.]   IVluit  deemed  and  what  not  deemed 


The  going  at  large,  within  the  liberties  of  the  jail  in  which  he 
is  in  custody,  of  a  prisoner  who  has  executed  such  an  undertak- 
ing, or  of  a  prisoner  who  would  be  entitled  to  the  liberties  upon 
executing  such  an  undertaking,  is  not  an  escape.  But  the  going 
at  large,  beyond  the  liberties,  by  a  prisoner,  without  the  assent 
of  the  party  at  whose  instan'ce  he  is  in  custody,  is  an  escape; 
and  the  sheriff  in  whose  custody  he  was,  or  his  sureties,  has  the 
same  authority  to  pursue  and  retake  him,  as  if  he  had  escaped  from 
the  jail.  Such  an  escape  forfeits  the  undertaking  for  the  liberties, 
if  any;  subject  to  the  provisions  of  the  next  article  of  this  title. 

Id.,  i  47;  L.   1886,  ch.  648. 

i  166.  [Am*d,  1877.1  IK^hen  eonrt  may  order  indleted 
priMoner  to   be  produced. 

Where  a  person,  who  has  been  indicted  for  a  criminal  offence, 
is  hold  by  a  sheriff,  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  the  court,  in  which  the  indictment  is  pending 
may  make  an.  order,  requiring  the  sheriff  to  bring  him  before  the 
court;  whereupon  the  court  may  make  such  disposition  of  the 
prisoner,  as  to  it  seems  proper.  The  sheriff's  fees  and  expenses, 
in  so  doing,  are  a  county  charge  of  the  county  wherein  the  court 
is  sitting. 

L.   1871.  ch.  208.   I   1   (9  Edm.   67). 

i   167.  Prtnoner  committed  for  contempt. 

A  prisoner,  committed  to  jail  upon  process  for  contempt,  or 
committed  for  misconduct  in  a  case  prescribed  by  law.  must  be 
actually  confined  and  detained  within  the  jail,  until  ne  is  dis- 
charged by  due  course  of  law,  or  is  removed  to  another  jail  or 
place  of  confinement,  in  a  case  prescribed  by  law.  A  sheriff  or 
keeper  of  a  jail,  who  suffers  such  a  prisoner  to  go  or  be  at  large 
out  of  his  jail;  except  by  virtue  of  a  writ  of  habeas  corpus,  or 
by  the  special  direction  of  the  court  committing  him,  or  in  a 
case  specially  prescril>ed  by  law;  is  liable  to  the  party  aggrieved, 
for  his  daniag«es  sustained  thereby,  and)  is  guilty  of  a  misde- 
meanor. If  the  commitment  was  for  the  non-payment  of  a  sum 
of  money,  the  amount  thereof,  with  interest,  is  the  measure  of 
damages. 

2   R.   S.   437.  I  61,  am'd. 

§  168.   [Am'd,   1886,   1904.]     SberllFfl  liability  for  escape. 

Where  a  prisoner,  in  a  sheriff's  custody,  goes  or  is  at  large 
beyond  the  liberties  of  the  jail,  without  the  assent  of  the  party 
at  whose  instance  he  is  in  custody,  the  sheriff  is  answerable 
therefor,  until  an  undertaking  provided  for  in  section  one  hun- 
dred and  fifty  of  this  article  has  been  given  and  approved,  as 
follows: 

1.  If  the  prisoner  was  in  custody  by"  virtue  of  an  order  of 
arrest,  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  before  judgment,  the  sheriff  is  answerable  to  the  extent 
of  the  damages  sustained  by  the  plaintiff. 
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2.  H  the  prisoner  was  in  custody  by  virtue  of  any  other  man- 
date, or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  after  judgmentt  the  sheriff  is  answerable  for  the  debt, 
damages,  or  sum  of  money,  for  which  the  prisoner  was  com- 
mitted. 

3.  Upon  the  giving  and  approval  of  the  undertaking  in  this 
article  mentioned,  no  action*  for  an  escape  shall  be  maintained 
against  the  sheriff. 

2  R.  S.  487,  II  02  and  63;  L.  1886,  ch.  648;  U>  1904,  ch.  384.  In 
effect  AprU  26.   1904. 

I  168.  [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law,  {  1839.  J 
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ARTICL.B  FIFTH. 

Aeiion  upon  and  OMignment  of  a  bond  for  jail  libertm$, 

.  100.  Defence  in  action  by  sheriff  on  bond. 

161.  Judfrment  against  sheriff  to   be   evidence  against  sareties,  ste. 

162.  Sumoiary   judgment   for   sheriff. 
168.  Requisites  of  application  therefor. 

164.  Such   Judgment   when   stayed.    Id.;   when    vacated. 
1(KS.  Judgment  against  aberiff  is  evidence  of  damages. 

166.  Assignment  of  undertaking. 

167.  Recovery  of  damages  for  breach  of  condition. 
168*.  Effect  of  commencement  of  action  as  a  bar. 
160.  Defence  to   action. 

170.  Stay  of  proceedings  against  sheriff,  how  authorised. 

171.  Defence  of  sheriff  In  action  for  escape. 

f  lOO.  rAm'dy  1886.]  Defence  in  action  hy  sherlll  on  nn- 
dertaklnv. 

In  an  action  brought  on  an  undertaking  for  the  jail  liberties,  it 
is  a  defence,  that  the  prisoner  voluntarily  returned  to  the  liberties 
of  the  jail  from  which  he  escaped,  or  was  recaptured  by,  or  sur- 
rendered to  the  sheriff,  from  whose  custody  he  escaped,  before 
the  commencement  of  the  action.  The  defendants  may  make 
that  or  any  other  defence  to  the  action,  which  might  be  made  by 
the  sheriff,  to  an  action  against  him  for  the  escape. 

2  R.   S.  435,   §  48;   L.   1886,   ch.   648. 

S  161.  Jndffment  agralnst  sheriff  to  be  evidence  against 
■nreties,  etc. 

But  if  judgment  has  been  rendered  against  the  sheriff,  In  an 
action  brought  for  the  escape,  and  due  notice  of  the  pendency  of 
the  action  was  given  to  the  prisoner  and  his  sureties,  to  enable 
them  to  defend  the  same,  the  judgment  against  the  sheriff  is  con- 
clusive evidence  of  his  right  to  recover  against  the  prisoner  and 
his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 
which  was  or  might  have  been  controverted,  in  the  action  against 
the  sheriff. 
Id.,    fi   49. 

9  162.  [Am'dy  1886.]    Summary  Jndgrment  for  sheriff. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  if  it  appears  to  the  court,  upon  a  motion  made  in  behalf 
of  the  sheriff,  that  judgment  has  been  rendered  against  him,  for 
the  escape  of  the  prisoner,  and  that  due  notice  of  the  pendency 
of  the  action  against  him,  was  given  to  the  prisoner  and  his  sure- 
ties, to  enable  them  to  defend  the  same,  the  court  must  order  a 
summary  judgment  for  the  plaintiff;  and  judgment  must  be  en- 
tered accordingly,  with  costs. 

Id..  §  50;  L.  1880,  ch.  G48. 

I  163.   Reqaislteii  of  application  therefor. 

But  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he  mnst 
have  served  a  copy  of  his  complaint,  and  given  twenty  days' 
notice  of  the  motion. 

Id.,   ft   51. 

S  164.   Such  Juderment  when  «tayed.    Id.|  ^when  vacated. 

If  it  appears,  on  the  hearing  of  the  motion,  that  the  defendants 
have  a  meritorious  defence,  which  was  not  controverted  in  the 
action  against  the  sheriff  and  which  by  law  could  not  have  been 
•o  controverted,  the  court  may  stay  proceedings  on  the  judgment, 
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with  Boch  limitations  and  upon  such  terms,  as  it  deems  just,  until 
a  trial  in  the  action;  but  the  judgment  must  stand  as  a  security 
for  the  sheriff.  If  the  defence  is  established,  the  court  must  ya- 
cate  the  judgment,  and  render  judgment  for  the  defendant. 

2  B.  S.  435,  U  62  and  63,  am'd. 

S  165.  [Am*d,  1886.]  Judirmeiit  avaliuit  sheriff  is  eTidenee 
of  daiuBflreM. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  a  judgment  against  him  for  the  escape  of  the  prisoner, 
is  evidence  of  the  damages  sustained  by  him,  as  if  it  had  been 
collected;  and  he  may  recover  his  reasonable  attorney's  and  coun- 
sel fees,  and  other  expenses  in  defending  the  action  against  him, 
as  part  of  his  damages. 

Id.,  S  54;  L.  188S.  ch.  048. 

S  166.  [Am'dy  1886.]    AssiflriUlient  of  nndertRkinv. 

If  an  undertaking  for  the  jail  liberties  is  forfeited  before  the 
same  is  duly  allowed,  the  party  at  whose  instance  the  prisoner 
was  confined,  or,  in  case  of  his  death,  his  executor  or  adminis- 
trator, may  elect  to  bring  an  action  on  the  undertaking. 

Id.,  S  S6;  L.  1886,  ch.  648. 

I  ler.  [Am'd.  1886,  1904.]  RecoTery  of  damases  for 
breacli  of  eondltloa. 

The  person  so  electing  may  maintain  an  action  on  the  under- 
taking, where  an  action  might  have  been  heretofore  maintained 
by  the  sheriff,  and  he  may  recover  the  same  damages  for  the 
breach  of  the  condition,  which  he  might  heretofore  have  re- 
covered in  an  action  against  the  sheriff  for  the  escape. 
Id.,  i  66;  Ik  1886,  cb.  648;  L.  1904,  cb.  384.     In  effect  April  26,  1004. 

%  168.  [A]ii*dy  1886.]  Effect  of  coinmencemeiit  of  action  a« 
n  bar. 

The  commencement  of  such  an  action  shall  be  deemed  an  elec- 
tion and  is  a  bar  to  an  action,  by  or  on  behalf  of  such  person, 
.against  the  sheriff  or  other  officer  accepting  such  an  undertaking, 
for  an  escape  by  the  prisoner  executing  the  undertaking,  amount- 
ing to  a  breach  of  the  condition  thereof,  unless  the  escape  was 
with  the  assent  of  the  sheriff  or  other  otfieer. 
Td.,  I  57;  L.  1880.  ch.  648. 

I  160.  [Am'd,  1886,  1964.]     Defence  to  actions. 

Tn  an   action   brought  as  provided   for  in   the  last  three  sec- 
tions,  the   defendant   may   make   any    defence,    which   he   might 
heretofore  have  made,  if  the  action  was  brought  by  the  sheriff. 
Id..  S  58;  I*  1886,  ch.  648;  L.  1904,  ch.  384.    In  effect  April  26,  1904. 

9  170.  FAmNI,  1886.]  Stay  of  proceedlnfra  aaralnat  aheriff, 
l&ovr  authorised. 

If  the  person  so  entitled  to  bring  an  action  on  the  undertaking 
for  the  jail  liberties,  in  lieu  of  making  such  election,  brings  an 
action  against  the  sheriff  for  the  escape,  the  court  may,  except 
where  the  escape  was  made  with  the  sheriff's  assent,  stay  proceed- 
ings upon  a  judgment  recovered  against  the  sheriff,  with  such 
limitations  and  upon  such  terms  as  it  deems  just,  until  he  has 
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had  a  reasonable  time  to  proaecate  the  undertaking,  and  collect  a 
judgment  recovered  thereon. 
Id.,  H  68  and  60;  L.  1880,  ch.  648. 

f  171.    [Am'd,    10O4.]    Defence    of   ahertlf   In   action    for 
escape. 

In  an  action  against  a  sheriff  or  other  officer,  for  the  escape 

of  a  prisoner,  it  is  a  defense,  that  the  escape  was  without  the 

assent  of  the  defendant,  and  that  at  the  commencement  of  the 

action,   he  had  the  prisoner  within  the  liberties,  either  by  his 

voluntary  return  or  by  recapture,  or  that  an  undertaking  required 

to  be  given   by   sections  one  hundred  and  f(^y-nine  and  one 

hundred  and  fifty  of  this  aot,  was  given  and  approved. 

2  B.  S.  436,  i  M;  Lb  1904,  ch.  384.    In  effect  April  26,  190ii 
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TITLE  III. 

Application  of  the  foregoing  proviaionB  to  the  proceedings 

of  a  coroner. 

a«c.  172.  Datles  of  coroner  wbe»  sheriff  Is  a  ptLttj, 
178.  Aikj  one  of   tbe  coroners  maj  act. 

174.  Arreat  of  sberlff  hy  coroner. 

175.  Sberiff;  how  confined. 

176.  Place  of  confinentent  to  be  deemed  a  jail. 

177.  Sheriff  bow  admitted  to  Jail  liberties;  liability  of  coroner  for  escape. 

178.  Coroner  may  prosecute,  etc.,  bond  for  liberties. 

179.  Duties  of  coroner  where  sheriff  is  plaintiff. 

180.  Snch  prisoner  entitled  to  Jail  liberties,  etc.     . 

181.  Escape  of  snch  prisoner. 

181a.  Duties  of  county  treasurer  in  Erie  county. 

8  172.   D«tleB  «yf  coroner  "fvl&en  sherlll  is  a  partr* 

In  an  action  or  si)eoial  proceeding,  to  which  the  sheriff  of  a 
connty  is  a  party,  a  coroner  of  the  same  connty  has  all  the  power, 
and  is  subject  to  all  the  duties  of  a  sheriff,  in  a  cause  to  which  the 
sheriff  is  not  a  party;  except  as  otherwise  specially  prescribed  by 
law. 
2  B.  S.  441,  C  84  <3  B.  S.,  6th  ed.,  741;  2  Edm.  460). 

9  1T3.  Any  one  of  the  coroners  may  act. 

A  mandate  in  a  civil  action  or  special  proceeding  which  must  or 
may  be  executed  by  the  coroners,  or  by  a  coroner -of  a  county, 
must  be  directed  either  to  a  particular  coroner,  or  generally  to 
the  coroners  of  that  county.  Where  such  a  mandate  is  directed 
generally  to  the  coroners  of  a  county,  or  requires  them  to  do  any 
act,  it  may  be  executed,  and  a  return  thereto  may  be  made  and 
signed,  by  one  of  them;  but  such  an  act  or  return  does  not  affect 
the  others. 
Id.,  part  of  I  84,  and  {  86. 

f  174.  [AmM,  18841.]     Arrest  of  nherlff  by  coroner. 

Where  a  mandf^te,  requiring  the  arrest  of  the  sheriff  of  the 
county,  is  directed  to  a  coroner,  he  must  execute  the  same  in  the 
maimer  prescribed  by  law,  with  respect  to  the  execution  of  a  simi- 
lar mandate  by  a  sheriff;  and  he  is  authorized  to  take  an  under- 
taking on  the  arrest,  or  an  undertaking  for  the  jail  liberties,  in  a 
like  case,  and  in  like  manner,  and  with  like  effect,  as  where  such 
an  undertaking  may  be  taken  by  a  sheriff. 

Id.,  S  86;  L.  1886.  ch.  648. 

§  ITS.  Sberiif ;  l&ow  confined. 

Where  the  actual  confinement  of  a  sheriff  by  a  coroner,  on  a 
mandate,  is  required  or  authorized  by  law,  he  must  be  confined 
by  the  coroner,  in  a  house  situated  within  the  liberties  of  the 
jail'  of  the  county,  other  than  the  sheriff's  house,  or  the  jail,  in 
the  same  manner  as  a  sheriff  is  required  by  law  to  confine  a  pris- 
oner in  the  jail. 
Id..  I  87. 

I  iTH.  Place  of  conflinement  to  be  deemed  a  Jail. 

That  house  thereupon  becomes  the  jail  of  the  county,  for  the 
use  of  the  coroner;  and  each  provision  of  law  relating  to  the  jail, 
or  to  an  escape  from  the  jail,  applies  thereto,  while  tne  sheriff  id 
confined  therein. 
Id.,  ff  88  and  89. 
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if  required,  give  the  surety  or  sureties  a  certificate,  acknowledg- 
ing the  surrender. 


ing 

Id..   I   46;   U   1886,  ch.   648. 


f  11(5.  [Am*d*  1886.]  IVhat  deemed  and  what  not  deemed 
an   escape. 

The  going  at  large,  within  the  liberties  of  the  jail  in  which  he 
is  ID  custody,  of  a  prisoner  who  has  executed  such  an  undertak- 
ing, or  of  a  prisoner  who  would  be  entitled  to  the  liberties  upon 
executing  such  an  undertaking,  is  not  an  escape.  But  the  going 
at  large,  beyond  the  liberties,  by  a  prisoner,  without  the  assent 
of  the  party  at  whose  instance  he  is  in  custody,  is  an  escape; 
and  the  sheriff  in  whose  custody  he  was,  or  his  sureties,  has  the 
same  authority  to  pursue  and  retake  him,  as  if  he  had  escaped  from 
the  jail.  Such  an  escape  forfeits  the  undertaking  for  the  liberties, 
if  any;  subject  to  the  provisions  of  the  next  article  of  this  title. 

Id.,   i  47;   L.   1886,  ch.   648. 

{  156.  [Am'd,  1877.]  ^When  eovrt  mar  order  indicted 
prlaoner  to  be  prodneed. 

Where  a  person,  who  has  been  indicted  for  a  criminal  offence, 
is  held  by  a  sheriff,  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  the  court,  in  which  the  indictment  is  pending 
may  maxe  an  order,  requiring  the  sheriff  to  bring  him  before  the 
court;  whereupon  the  court  may  make  such  disposition  of  the 
prisoner,  as  to  it  seems  proper.  The  sheriff^s  fees  and  expenses, 
m  so  doing,  are  a  county  charge  of  the  county  wherein  the  court 
is  sitting. 

L.   1871,  ch.   208.   I   1   (0  Edm.   67). 

i  1S7.  Priaoner  committed  for  contempt. 

A  prisoner,  committed  to  jail  upon  process  for  contempt,  or 
committed  for  misconduct  in  a  case  prescribed  by  law,  must  be 
actually  confined  and  detained  within  the  jail,  until  he  is  dis- 
charged by  due  course  of  law,  or  is  removed  to  another  jail  or 
place  of  confinement,  in  a  case  prescribed  by  law.  A  sheriff  or 
keeper  of  a  jail,  who  suffers  such  a  prisoner  to  go  or  be  at  large 
out  of  his  jail;  except  by  virtue  of  a  writ  of  habeas  corpus,  or 
by  the  special  direction  of  the  court  committing  him,  or  in  a 
case  specially  prescribed  by  law;  is  liable  to  the  party  aggrieved, 
for  his  damafpes  sustained  thereby,  and  is  guilty  of  a  misde- 
meanor. If  the  commitment  was  for  the  non-payment  of  a  sum 
of  money,  the  amount  thereof,  with  interest,  is  the  measure  of 
damages. 

2   R.   S.  437,   I  61.  am'd. 

I   158.   [Am*d,   1886,  1804.]     SherlCa  llablUtr  for  eacape. 

Where  a  prisoner,  in  a  sheriff's  custody,  goes  or  is  at  large 
beyond  the  liberties  of  the  jail,  without  the  assent  of  the  party 
at  whose  instance  he  is  in  custody,  the  sheriff  is  answerable 
therefor,  until  an  undertaking  provided  for  in  section  one  hun- 
dred and  fifty  of  this  article  has  been  given  and  approved,  as 
follows: 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of 
arrest,  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  before  judgment,  the  sheriff  is  answerable  to  the  extent 
of  the  damages  sustained  by  the  plaintiff. 
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2.  H  the  prisoner  was  in  evstody  by  virtae  of  any  other  man- 
date, or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  after  judgment,  the  sheriff  is  answerable  for  the  debt, 
damages,  or  sum  of  money,  for  which  the  prisoner  was  com- 
mitted. 

3.  Upon  the  giving  and  approval  of  the  undertaking  in  this 
article  mentioned,  no  action  for  an  escape  shall  be  maintained 
against  the  sheriff. 

2  R.  8.  437.  li  02  and  63;  L.  1886,  cb.  648;  L..  1004,  ch.  884.  In 
effect  AprU  26,   1904. 

i  159.  [Repealed  by  L.  1909,  ch.  88.    See  Penal  Law,  {  1839.  J 
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article:  fifth. 

Adion  upon  and  assignment  of  a  bond  for  jaU  liberiits, 

8tc.  100.  Defence  In  action  by  tberiff  on  bond. 

181.  Judicment  against  vberlff  to  be  evidence  against  aorstiec,  «ie. 
16S.  Summary   Judgment    for   staertff. 
108.  KequLsltes  of  application  tberefor. 

164.  Suob   judgment   wben   stayed.    Id.;    wbcn    racated. 

165.  Judgment  against  sheriff  is  evidence  of  damages. 
106.  Assignment  of  nndertaklng. 

167.  R«>coTery  of  damages  for  breach  of  condition. 
168'.  RfTt^ct  of  commencomont  of  action  as  a  bar. 
100.  Defence  to   action. 

170.  Stay  of  proceedings  against  sheriff,  how  authorised. 

171.  Defence  of  sheriff  In  scti<Mi  for  escape. 

1  lOO.  rAm'dy  1886.]  Defence  In  action  by  aberlfl  on  nii- 
dertnkinc 

In  an  action  brought  on  an  undertaking  for  the  jail  liberties,  it 
Is  a  defence,  that  the  prisoner  voluntarily  returned  to  the  liberties 
of  the  jail  from  which  he  escaped,  or  was  recaptured  by,  or  sur- 
rendered to  the  sherifif,  from  whose  custody  he  escaped,  before 
the  commencement  of  the  action.  The  defendants  may  make 
that  or  any  other  defence  to  the  action,  which  might  be  made  by 
the  sherifF,  to  an  action  against  him  for  the  escape. 

2  R.   S.   435.   S  48;   L.   1886.   ch.   648. 


8  161.  Judgment  avninst  Bherlll  to  be  evidence  nvatlnnt 
■nretleSf  etc. 

But  if  judgment  has  been  rendered  against  the  sheriff,  in  an 
action  brought  for  the  escape,  and  due  notice  of  the  pendency  of 
the  action  was  given  to  the  prisoner  and  his  sureties,  to  enable 
them  to  defend  the  same,  the  judgment  against  the  sheriff  is  cod- 
elusive  evidence  of  his  right  to  recover  against  the  prisoner  and 
his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 
which  was  or  might  have  been  controverted,  in  the  action  against 
the  sheriff. 

Id.,   8  40. 

I  162.  [Ani'd,  1886.]    Snmmajry  Jadfrnient  for  sberlff. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  if  it  appears  to  the  court,  upon  a  motion  made  in  behalf 
of  the  sheriff,  tnat  judgment  hns  been  rendered  against  him,  for 
the  escape  of  the  prisoner,  and  that  due  notice  of  the  pendency 
of  the  action  against  him,  was  given  to  the  prisoner  and  his  sure* 
ties,  to  enable  them  to  defend  the  same,  the  court  must  order  a 
summary  judgment  for  the  plaintiff;  and  judgment  must  be  en- 
tered accordingly,  with  costs. 

Id..  I  60;  L.  1880.  ch.  648. 

i  163.   Reqnialten  of  application  tberefor. 

But  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he  mnst 
have  served  a  copy  of  his  complaint,  and  given  twenty  days* 
notice  of  the  motion. 

W.,   i   51. 

I  164.  Sncb  Jadflrment  fvben  iitayed.    Id.|  vrben  vacnteil. 

If  it  appears,  on  the  hearing  of  the  molion,  that  the  defendants 
have  a  meritorious  <iefence,  which  wns  not  cM)ntroverted  in  the 
action  against  the  sheriff  and  which  by  law  could  not  have  been 
fo  controverted,  the  court  may  stay  proceedings  on  the  judgmentp 
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with  Bach  limitations  and  upon  such  terms,  as  it  deems  just,  until 
a  trial  in  the  action;  but  the  judgment  must  stand  as  a  security 
for  the  sheriff.  If  the  defence  is  established,  the  court  must  va- 
cate the  judgment,  and  render  judgoient  for  the  defendant. 

2  B.  S.  435,  if  52  and  53,  am'd. 

{  165.  [Am'd,  1886.]  JudKment  avatiuit  sberifl  la  OTidenee 
of  damaires. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  a  judgment  against  him  for  the  escape  of  the  prisoner, 
is  eridence  of  the  damages  sustained  by  him,  as  if  it  had  been 
collected;  and  he  may  recover  his  reasonable  attorney*s  and  coun- 
sel fees,  and  other  expenses  in  defending  the  action  against  him,  ^ 
as  part  of  his  damages. 

Id.,  S  54;  Lw  1886,  cb.  648. 

1  166.  [Am'dy  1886.]    AMlsiunent  of  vndertakliiff.  V 

If  an  undertaking  for  the  jail  liberties  is  forfeited  before  the 
same  is  duly  allowed,  the  party  at  whose  instance  the  prisoner 
was  confined,  or,  in  case  of  his  death,  his  executor  or  adminis- 
trator, may  elect  to  bring  an  action  on  the  undertaking. 

Id..  {  55;  li.  1886,  cb.  648. 

I  167.  [Am'd,  1886,  1964.]  Recovery  of  damasres  for 
breacla  of  condition. 

The  person  so  electing  may  maintain  an  action  on  the  under- 
taking, where  an  action  might  have  been  heretofore  maintained 
by  the  sheriff,  and  he  may  recover  the  same  damages  for  the 
breach  of  the  condition,  which  he  might  heretofore  have  re- 
covered in  an  action  against  the  sheriff  for  the  escape. 
Id.,  f  56;  Lb  1886,  cb.  648;  L.  1904,  cb.  384.     In  effect  April  26,  1904. 

{  168.  [Ani*d,  1886.]    Kffect  of  conimencenient  of  action  as 


The  commencement  of  such  an  action  shall  be  deemed  an  elec- 
tion and  is  a  bar  to  an  action,  by  or  on  behalf  of  such  person, 
against  the  sheriff  or  other  officer  accepting  such  an  undertaking, 
for  an  escape  by  the  prisoner  executing  the  undertaking,  amount- 
ing to  a  broach  of  the  condition  thereof,  unless  the  escape  was 
with  the  assent  of  the  sheriff  or  other  officer. 

Id..  {57;  L.  1S86.  ch.  048. 

I  16D.  [Am'd,  1886,  1964.]     Defence  to  action*. 

In  an   action  brought  as  provided   for  in   the  last  three  sec- 
tions,   the   defendant   may   make    any    defence,    which   he   might 
heretofore  have  made,  if  the  action  was  brought  by  the  sheriff. 
Id.,  i  5»:  Ll  1888,  cb.  648;  L.  1904,  ch.  SS4.    In  effect  April  26,  1904. 

I  170.  rA™'<l<  1886.]  Stay  of  proceedinflTS  asrainst  sheriff, 
howr  antliorixed. 

If  the  person  so  entitled  to  bring  an  action  on  the  undertaking 
for  the  jail  liberties,  in  lieu  of  making  such  election,  brings  an 
action  against  the  sheriff  for  the  escape,  the  court  may,  except 
where  the  escape  was  made  with  the  sheriff's  assent,  stay  proceed- 
ings upon  a  judgment  recovered  against  the  sheriff,  with  such 
limitatioos  and  upon  such  terms  as  it  deems  just,  until  he  has 
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had  a  reasonable  time  to  prosecnte  the  undertaking,  and  collect  a 
judgment  recovered  thereon. 
Id.,  U  60  and  eO;  L.  1886,  ch.  648. 

i  171.    [Am»d»    1904.]    Defemee    of   aherltf   In   aetlom    for 
escmpe. 

In  an  action  against  a  sheriff  or  other  ofBcer,  for  the  escape 

of  a  prisoner,  it  is  a  defense,  that  the  escape  was  without  the 

assent  of  the  defendant,  and  that  at  the  commencement  of  the 

action,   he  had  the  prisoner  within  the  liberties,  either  by  hia 

voluntary  return  or  by  recapture,  or  that  an  undertaking  required 

to  be  given   by   sections   one  hundred   and  forty-nine  and  one 

hundred  and  fifty  of  this  aot,  was  given  and  approved. 

2  B.  8.  436,  i  64;  Lb  1904,  ch.  884.    In  effect  April  96,  190C 
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TITXAIIL 

Application  of  the  foreg^oing  proviBiozui  to  the  proceediTigs 

of  a  coroner. 

a«c.  1T2.  Duties  of  con>n«r  when  sheriff  te  a  party. 
ITS.  Anj  one  of  the  coroners  may  act. 

174.  Ammt   of  sheriff  by   coroner. 

175.  Sheriff;  how  confined. 

170.  Place   of  oonflnentent  to  be  deemed  a  Jail. 

177.  Sheriff  how  admitted  to  Jail  llbertios;  liability  of  coroner  for  escape. 

178.  Coroner  may  proeecate,  etc.,  bond  for  liberties. 

179.  Duties  of  coroner  where  sheriff  Is  plaintiff. 
ISO.  Such  prisoner  entitled  to  Jail  liberties,  etc. 
181.  Escape  of  such  prisoner. 

ISla.  Datles  of  county  treasurer  In  Erie  county. 

9  172.  Dsitles  oif  eoroner  ^rlien  sheritf  is  a  partx* 

In  an  action  or  special  proceeding,  to  which  the  sheriff  of  a 
connty  is  a  party,  a  coroner  of  the  same  connty  has  all  the  power, 
aod  in  snbject  to  all  the  duties  of  a  sheriff,  in  a  cause  to  which  the 
sheriff  is  not  a  party;  except  as  otherwise  specially  prescribed  by 
law. 
2  R.  S.  441,  f  84  (a  R.  S.,  6th  ed.,  741;  2  Edm.  460). 

}  173.  Any  one  of  the  coroners  may  act. 

A  mandate  in  a  ciyil  action  or  special  proceeding  which  must  or 
may  be  executed  by  the  coroners,  or  by  a  coroner  of  a  county, 
must  be  directed  either  to  a  particular  coroner,  or  generally  to 
tie  coroners  of  that  county.  Where  such  a  mandate  is  directed 
generally  to  the  coroners  of  a  county,  or  requires  them  to  do  any 
•ct,  it  may  be  executed,  and  a  return  thereto  may  be  made  and 
sgncd,  by  one  of  them;  but  such  an  act  or  return  does  not  affect 
the  others. 

Id.,  part  of  S  84,  and  f  85. 

I  174.  [Am'a,  1886.]     Arrest  of  MherllX  by  coroner. 

Where  a  mandi^te,  requiring  the  arrest  of  the  sheriff  of  the 
comity,  is  directed  to  a  coroner,  he  must  execute  the  same  in  the 
manner  prescribed  by  law,  with  respect  to  the  execution  of  a  simi- 
lar mandate  by  a  sheriff;  and  he  is  authorized  to  take  an  under- 
taking on  the  arrest,  or  an  undertaking  for  the  jail  liberties,  in  a 
like  case,  and  in  like  manner,  and  with  like  effect,  as  where  such 
an  undertaking  may  be  taken  by  a  sheriff. 

Id.,  f  86;  L.  18S6,  ch.  648. 

}  175.  Slierlll;  lio^r  confined. 

Where  the  actual  confinement  of  a  sheriff  by  a  coroner,  on  a 
mandate,  is  required  or  authorized  by  law,  ho  must  be  confined 
liT  the  coroner,  in  a  house  situated  within  the  liberties  of  the 
jait  of  the  county,  other  than  the  sheriff's  house,  or  the  jail,  in 
the  same  manner  as  a  sheriff  is  required  by  law  to  confine  a  pris- 
oner in  the  jail. 
M-,   I  ST. 

f  17^  Place  of  confinement  io  be  deemed  a  |all. 

That  house  thereupon  becomes  the  jail  of  the  county,  for  the 
«5e  of  the  coroner;  and  each  provision  of  law  relating  to  the  jail, 
or  to  an  escape  from  the  jail,  applies  thereto,  while  tne  sheriff  is 
wnfined  therein. 

Id..  SI  88  and  80. 

am*. 
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I1T7.  [Am'd,  1886.1  SherilT  how  admitted  to  Jail  Ubertieai 
liability  of  coroner  for  escape. 

A  sheriiF  so  arrested  must  be  admitted  to  the  liberties  of  the 
jail  of  tlie  county,  in  a  like  case,  and  upon  executing  a  like  under- 
taking to  the  coroner,  as  proscribed  by  law  for  a  prisoner  in  the 
sheriff's  custody.  For  an  escape  of  th6  sheriff  from  the  liberties, 
the  coroner  is  liable,  in  the  same  manner,  and  to  the  same  extent, 
ns  a  sheriff  for  a  similar  escape;  and  he  may  make  the  same 
defence  as  a  sheriff. 

2  R.  S.  441,  S  90;  L.   1886,  ch.  948. 

$  178.  [Am'd,  1880.]  Rlflrhta  of  coroner  to  prosecnte,  npon 
nndertakinflT. 

The  coroner  may  prosecute  an  undertakina:  for  the  liberties 
taken  by  him,  and  is  entitled  to  all  the  rights,  and  subject  to  aU 
the  liabilities,  prescribed  by  law  with  respect  to  a  simiiar  under^ 
taking  t  .ken  by  a  sheriff.  The  undertaking  may  be  assigned  by 
him,  to  the  party  at  whose  instance  the  sheriff  was  arrested:  and 
the  same  proceedings  may  be  had  thereupon,  as  upon  aa  under- 
taking taken  and  assigned  by  a  sheriff  iu  a  similar  case. 

Id.,  I  91;  L.  1886.  cb.  648. 

I  178.  Duties  of  coroner  -vrhere  sherllf  Is  plaintiff. 

A  person  arrested  by  a  coroner,  in  an  action  or  special  pro- 
ceeding. In  which  the  sheriff  of  the  county  is  plaintiff,  must  be 
confined  in  the  jail  of  the  county,  in  a  case  where  such  a  confine- 
ment is  required  or  authorized  by  law;  but  the  coroner  is  not 
liable  for  an  escape  of  the  prisoner  from  the  jail,  after  he  has 
been  confined  therein.  A  person  so  confined  must  be  kept  and 
treated,  in  all  respects,  like  a  prisoner  confined  by  the  sheriff. 

14.,  I  92.  and  part  of  |  93. 

8  180.  [Am'd,  188G.]  Sncb  prisoner  entitled  to  Jail  liber- 
ties, etc. 

A  person  so  arrested  by  a  coroner  is  entitled  to  be  discharged, 
or  to  the  liberties  of  the  jail,  as  the  case  requires,  upon  giving  an 
undertaking  to  the  coroner,  in  the  like  manner,  and  in  a  like  case. 
In  which  a  person  arrested  by  a  sheriff  would  be  entitled  to  be  so 
discharged,  or  to  the  liberties.  The  undertaking  so  giyen  must  be 
in  all  respects  similar  to  that  required  to  be  given  to  a  sheriff; 
and  it  has  the  like  effect,  and  may  be  assigned  and  proceeded 
upon  in  like  manner. 

Id.,  part  of  I  93,  and  |  94;  L.  1886,  ch.  648. 

S  ISl.  Escape  of  sncb  prisoner. 

A  coroner  is  answerable  for  an  escape  of  a  prisoner,  admitted 
by  him  to  the  liberties  of  the  jail,  in  the  same  manner  and  to  the 
same  extent,  as  a  sheriff,  and  may  interpose  a  like  defmce. 

Id.,   i   OB. 

1 181-a.  [Added,  1002.]    Duties  of  connty  treasurer  in  SSrte 

connty. 

In  the  county  of  Erie  the  powers  imposed  and  the  duties  con- 
ferred upon  coroners  by  the  provisions  of  this  title  shall  be  exer- 
cised and  performed  by  the  county  treasurer  of  such  county,  and 
such  county  treasurer  shall,  in  the  exercise  and  performance 
thereof,  be  subject  to  the  same  liabilities  and  responsibilities 
are  prescribed  in  this  title  in  the  case  of  coroners. 

L.  1902.  ch.  675    In  effect  April  14,    1902. 

SO 
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TITLE  IV. 

• 

Powers,  duties,  and  liabilities  of  an  incominfir  and  outsoinir 
sberlif,  respectively,  touching  the  matteis  included  in 
this  chapter. 

Sec.  182.  Certificate  to  be  farnfsbed  to  new  Bherlff. 

183.  Powerii  of  former  shprtfT:  when  to  cea«e. 

184.  Jail.    procefMc,   etc.,    to  be  delivered   to  new   sheriff. 

185.  Former  sherifT   to   execute   instrument. 

186.  Form«r  shertfT   to  execute  certain    procesa. 

187.  Certain  orders  to  be  deliverd  to  and  returned  by  new  aberlff. 

188.  Dellrery  of  prisoners,    proceiM,   etc..   how   enforced. 

189.  Under-sheriff,    etc.,    when    to   comply    with    foregoing   proTlslons. 

if  182-1S».  [Repealed  by  L.  1909,  ch.  16.     See  CoDSolSdated 
Laws,  tit   Ck>anty  Law,  §  196.] 
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CHAPTER  III. 

Civil  Jurisdiction  of  the  Principal  Courts  of  Record  \ 
Organization,  Members,  and  Officers  thereof;  Dis- 
tribution and  Dispatch  of  Business  therein. 

TITLB      L-The  Covrt  of  Appealik 

TITLE    II.~The  Hapreme  Court. 

TITLB  III.-Tlie  Covrt  of  CIaIhi. 

TITU  IT.— Tko  Oltx  C«art  of  tko  etty  of  How^T«ife* 

TITLE     T.— Tko  Cosaty  Couti. 

TITLB  L 
The  court  of  appeals. 

Article  1.  Jnrtodlctlon,   and   mode  of  ezerelfliDg  the  Mtme:   fononl   Dowon: 
terms   and  aitting*.  *^         . 

2.  The  clerk  of  the  conrt. 
S.  The  Bute  reporter;  publication  and  dlatrlbatlon  of  the  rtporta, 

article:  first. 

Jurtsdictionf  and  mode  of  exercising  the  same  general  powers ; 

terms  and  Httingg, 

See.  190.  The  jarlfldlctlon  of  the  court  of  appeala  in  cItU  actions. 

191.  Umltatlona,   exceptions  and  conditions. 

192.  [Repealed.] 

193.  Ck>urt  may  make  rules. 

194.  Remittitur;   when  Judgment   absolute  to  be  rendered,   and  proceed- 

ings thereupon. 
19B.  Second    and    subsequent    appeals. 

196.  Times  and  places  of  holding  terms. 

197.  (Jourt  may  be  held  In  any  building;  adjoammeDta. 

198.  Officers  to  be  appointed  by  court. 

§  190.  [Am'd,  18dB.]  The  Jurisdiction  of  tbe  court  of  Ap- 
peals In  cItII  actions. 

The  court  of  appeals  has  exclusive  jurisdiction  to  review  upon 
appeal  every  actual  determination  made  prior  to  the  last  day  of 
December,  eighteen  hundred  and  ninety-five,  at  a  general  term  of 
the  supreme  court,  or  by  either  of  the  superior  city  courts,  as 
then  constituted,  in  all  cases  in  which,  under  the  provisions  of 
law  existing  on  said  day,  appeals  might  be  taken  to  the  court  of 
appeals.  From  and  after  the  last  day  of  December,  eighteen  hun- 
dred and  ninety-five,  the  jurisdiction  of  the  court  of  appealB  shall, 
in  civil  actions  and  proceedings,  be  confined  to  the  review  upon 
appeal  of  the  actual  determinations  made  by  the  appellate  divi- 
sion of  the  supreme  court  in  either  of  the  following  cases,  and  no 
others: 

1.  Appeals  may  be  taken  as  of  right  to  said  court,  from  judg- 
ments or  orders  finally  determining  actions  or  special  proceedings, 
and  from  orders  granting  new  trials  on  exceptions,  where  the  ap- 
pellants stipulate  that  upon  affirmance,  judgment  absolute  shall 
be  rendered  against  them.   (See  §  194.) 

2.  Vppeals  may  also  be  taken  from  determinations  of  the  appel- 
late division  of  the  supreme  court  in  any  department  where  the 
appellate  diviaion  allows  the  same,  and  certifies  that  one  or  mor« 
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questions  of  law  have  arisen  which,  in  ita  oplnioi^  ought  to  be  re- 
viewcU  by  tht  court  of  appeals,  in  which  case  the  appeal  brings 
up  for  review  the  question  or  questions  bo  certified,  and  no  other; 
and  the  court  of  appeals  shall  certify  to  the  appellate  division  ita 
determination  upon  such  questions. 

00.  Proc.,  S  11*  <Lnd  L.  188&,  ch.  946. 

i  191.  [Am'd,  1885,  1806,  1898,  1800.]  Limltetlona,  ex- 
ception* a.nd  Aonditions. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to  the 
following  limitations,  exceptions  and  conditions: 

1.  No  appeal  shall  be  taken  to  said  court,  in  any  civil  action 
or  proceeding  commenced  in  any  court  other  than  the  supreme 
court,  court  of  claims,  county  court,  or  a  surrogate's  court,  un- 
less the  appellate  division  of  the  supreme  court  allows  the  appeal 
by  an  order  made  at  the  term  which  rendered  the  determination, 
or  at  the  next  term  after  judgment  is  entered  thereupon  and  shall 
certify  that  in  its  opinion  a  question  of  law  is  involved  which 
ought  to  be  reviewed  by  the  court  of  appeals.    (See  §  2261.) 

2.  No  appeal  shall  be  taken  to  said  court  from  a  judgment  of 
affirmance  hereafter  rendered  in  an  action  to  recover  damages 
for  a  personal  injury,  or  to  recover  damages  for  Injuries  resulting 
in  death,  or  in  an  action  to  set  aside  a  judgment,  sale,  transfer, 
conveyance,  assignment  or  written  instrument,  as  in  fraud  of  the 
rights  of  creditors,  or  in  an  action  to  recover  wages,  salary  or 
compensation  for  services,  including  expenses  incidental  thereto, 
or  damages  for  breach  of  any  contract  therefor,  or  in  an  action 
upon  an  individual  bond  or  individual  undertaking  on  appeal, 
when  the  decision  of  the  appellate  division  of  the  supreme  court 
is  unanimous,  unless  such  appellate  division  shall  certify  that  in 
its  opinion  a  question  of  law  is  involved  which  ought  to  be  re- 
viewed by  the  court  of  appeals,  or  unless  in  case  of  its  refusal 
to  so  certify,  an  appeal  is  allowed  by  a  judge  of  the  court  of 
appeals.     (See  $  791,  subd.  12;  §  1310.). 

3.  The  jurisdiction  of  the  court  is  limited  to  a  review  of  ques- 
tions of  law. 

4.  No  unanimous  decision  of  the  appellate  division  of  the  su< 
preme  court  that  there  is  evidence  supporting  or  tending  to  sus- 
tain a  finding  of  fact  or  a  verdict  not  directed  by  the  court,  shall 
be  reviewed  by  the  court  of  appeals.  (See  §  1337.) 

1.  IJ«s  ch.  W6 ;  L.  1896,  ch.  B9;  L.  1898,  ch.  574;  L.  1900,  ch.  598.  In  effect  Sept.  1, 190a 

9  192.  [Repealed  Jan.  1,  1896.    L.  1895,  ch.  946.] 

i  193,  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.    Judiciary  Law,  §§  51,  53.] 

K  194.  Remlttitarj  ivlien  Judj^ment  absolute  to  be  ren- 
dere^lf  au«l  proceed  I  narn  ttierenpoii. 

The  judgment  or  order  of  the  court  of  appeals  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an  ap- 
peal from  an  order  granting  a  now  trial,  on  a  case  or  excep- 
tions, if  the  court  of  appeals  determines  that  no  error  was 
committed  in  granting  the  new  trial,  it  must  render  judgment 
ab.soiute  upon  the  right  of  the  appellant:  and  after  its  judg- 
ment has  been  remittetl  to  the  court  below,  an  assessment 
of  damages,  or  any  other  proceeding,  requisite  to  render  th« 
judgment  effectual,  may  hii  had  in  the  latter  court, 

Co.   Proc.,  parts  ot  ff   11  and   12. 

S  S3 
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I  195.  Second  and   aubseanent  appeals. 

Upou  a  secoml  aud  each  subsequent  appeal,  including  a  case 
where  a  former  appeal  has  been  dismissed  for  a  defect  or  ir- 
regularity, the  time  of  filing  the  return,  upon  the  first  appeal, 
determines  the  place  of  the  cause  upon  the  calendar. 

Id.,   part  of  I   13.      See  poet.    H   789-793. 

fl  18G-198.  [Repealed  by  L.  1909,  ch.  35w  See  CkwMolidated 
Laws,  tit   Judiciary  Law,  |§  54,  57.] 
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ARTIOLK    SBOOHO. 

r/ie  clerk  of  the  court. 

Sec  190.  Clerk  of  the  court  of  appoaiR  to  irlvo  bond;  rooms  for  his  olBoe* 

200.  To    appoint    a    deputy.      Puwers    of    deputy. 

201.  Hay  employ   anAstantH  In   his  offlce.      special  deputy. 

202.  Clerka  for  judges  of  the  court  of  apiieals. 
2r3.  OfflcpR  for  Judge  of  the  court  of  appealv. 
L'04-208.   [Bepealed.T 

fi  i9»-20a.  [Repealed  by  L.  1009,  cli.  a">.  See  ConBoIidated 
Laws,  tit.  Judiciary  Law,  S§  58,  (S,  256-259,  262;  Public  Build- 
ings Law,  §  3.] 

i  ao3.  [Repealed  by  L.  1909,  chs.  16  and  .35.  See  Consolidated 
Laws,  tits.  County  Law,  $  12,  Judiciary  Law,  §  55. 

If  9O4.a06.  [Repealed;  Laws  1894,  ch.  135.] 
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AWUnCLB  THIRD. 

The  State  reporter;  publication  and  distrihution  of  the  reports. 

Sec.  SOO.  State   reporter  is  tbe   reiJortor  of  the  court  of  appeals. 

210.  ItlK  duty. 

211.  Iteiiorler    not    to    be    Interested    In    publication;    contracts   for   pub- 

lication. 

212.  ropyrlght   of   reports. 

213.  Swretary   of   State   to  dlKtribatc   reports. 

214.  UnreiwrttHl    deci8ion8,    etc.,    to    be    delivered    by    reporter    to    mic- 

cessor. 

215.  Opinions,   etc.,   not  to  be  delivered,  except,  etc. 
210.  OertAlu  oplnioDB   to  be  deposited  with  clerk. 

IS  24m-2ii.  fRopealed  by   L.   1909,  ch.  35.     See  Consolidated 
Lawfl,  tit.   Judiciary  Law.  ii  OCMU,  430,  431,  433.] 

I  212.   fReiMuiled  by  1j.  1009,  ohs.  23  and  35.     See  Consolidated 
LaAvs,  tits.    Executive  Law,  §  31,  Judiciary  Law,  §  4t^.] 

f  213.   [Repealed  by  L.  1909,  th.  23.     See  Consolidated  Laws, 
tit.  Executive  Law,  §  32.] 

fi  214-210.  [Repealed  by  L.  1909,  ch.  35.     See  Consolidated 
Laws,  tit.    Judiciary  Law,  §§  250,  432,  434. J 
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TITZiE  n. 
Tha  mpreme  coori,  inoluding  special  and  trial  terms. , 

JkfttcU  1.  Jarladictloo    and    powers:    designation    of    t«rms;    distribution    of 
UoBiness  amons  the  terms  and  jndgss;   attoodaots  npon  tbs  sit- 
tings; mlsccllaneoas  proYlsions. 
9.  The  supreme  court   reportei. 
3.  Stenographers. 

article:  first. 

JwrUdicHon  and  pofjoers;  desianation  of  terms;  dUtribution  of 
huHness  among  the  terms  and  judges ;  attendants  upon  the  sit- 
tings; miseellaneous  provisions. 

Sec.  217.  Ooneral   jorladtction    of    supreme   court. 

218.  Supreme   court    may    change    place   of    trial    of    actions   pending    in 

other    courtK. 

219.  Judicial   dopartmeuU*. 

22*>.  JuriMUction    of    appellate   division    and    powers    of   Justices    thereof. 

221.  ClerkH,  attendants  i^id  Mteitugruphem. 

222.  GoTcrnor   may   revoko   dci^igiiation. 

223.  DPHlffiiatlon,    etc.,    to   U*   llicil    with    secretary    ol    State. 

224.  [Ke|K>aled.] 

225.  TlnieH   and  placeu   of  holding   tenuit  of  appellate  diylsion;   how   af 

pointed. 

226.  Appointment   to   be   publlHUed. 

227.  (Repealed.] 

228.  Wlicn    avsoelate   jUHtice    to   presido. 

229.  Hearing  of  appeals  wUeti   title  lo  public  o£Dce  is  iuTOlyed. 

230.  Numb<T  of  jtiHtlcea  iic.'cssary  for  n  «lc(lsU»n. 

231.  Bearguuient.   eii-..   wlien   ciiuhe   to  Ik'  lieanl   in   another  department. 

232.  AppofntmentM   of   terniK   of    tlu*   supreme   court. 

233.  Publication   of   apixiIntmentH. 

234.  OoTornor  may   HpiHMtit  extraonllnnry   termw;   Justices  to  hold   them. 
23.5.  Powon  of  iu«ticen  of  the  nn[>reme  court. 

236.  (R(>pealcd.] 

237.  OoTemor    to    defllgnate    Juii tiers    to    hold    courts   in    certain    cases. 
2.^8.  Place  of  holding  the  terms. 

239.  Trial   of   action    at   chamlwrs  after   ndjoumnieut   of   special    term. 

240.  [Repealed.  I 

241.'  What   Judges  may  pc^rfortn   duties   of  Justice  at  chambers. 

242.  Offlccra    required    to    attend    a    term    of    the    appellate    dlTlaloii; 

sheriff's  duty. 
245.  Feetj  of  such  oCDcers;   how  paid. 

I  21T.   General  Jnrlndictlon  of  aupreme  conrt. 

The  jrencral  jurisdiction  in  law  and  equity,  wliich  the  supreme 
court  of  the  State  posaegses,  under  the  provisions  of  the  consti- 
tution, includes  all  uie  jurisdiction,  which  \«n8  ^mssefjsed  and  ex- 
erclj*ecl  by  the  supreme  court  of  the  colcny  of  New  Yorli.  nt  any 
time,  and  by  the  court  of  chancery  in  Enprland.  on  the  4th  day  of 
Jaly,  1776;  with  the  exceptions,  additions,  and  limitations,  cre- 
ated and  imposed  by  the  constitution  and  laws  of  t*ie  State.  Sub- 
ject to  those  exceptions  and  limitations,  the  supreme  court  of 
the  Stute  has  all  the  powers  and  authority  of  each  of  those  courts, 
and  exercises  the  same  In  like  manner. 

1  R.  S.  173,  §  36;  id.  196,  S  1;  &Dd  I"  1847,  cb.  280.  5  16. 

)  218.  [Am'cl,  1896.]  Supreme  eo«vt  mar  ehans'e  plaoe  of 
trial  of  actionji  pendlngr  in  other  ooarta* 

The  tiipreme  court,  upon  the  application  of  either  party,  maj, 
and,  in  a  proper  case,  must  make  an  order,  diroctinic  that  an 
issue  of  fact,  joined  in  an  action  or  stieeial  proceedinfr,  pending 
in  any  other  court  of  record,  except  the  city  court  of  the  city  of 
New  York,  or  a  county  court,  to  he  tried  at  a  term  of  the  su- 
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preme  court  in  another  county,  on  such  terms,  and  under  such 
regulations  as  it  deems  just;  and  thereuoou'  the  issue  must  be 
tried  accordingly.  After  the  trial,  the  clerk  of  the  county,  in 
which  it  has  taken  place,  must  certify  the  minutes  thereof;  which 
must  be  tiled  with  the  clerk  of  the  court,  in  which  the  action  or 
special  proceeding  is  pending.  The  subsequent  proceedings  in  the 
last  mentioned  court  must  be  the  same,  as  if  the  issue  had  been 
tried  therein. 

L.    1805.   ch.   946. 

f  210.  [Repealed  by  L.  1909,  ch.  35.  See  ConBoUdated  Laws, 
tit.  Judiciary  Law,  §  70.] 

I  2aO.  [Am'd,  1806,  1000.1  Jarlsdictlon  of  Appellate 
Division    and    powers    of    Justices    thereof. 

No  justice  of  the  appellate  division  shall  exercise  any  of  the 
powers  of  a  justice  of  the  supreme  court,  other  than  those  of  a 
justice  out  of  court,  and  those  pertaining  to  the  appellate  division 
or  to  the  hearing  and  decision  of  motions  submitted  by  consent 
of  counsel.*  From  and  after  the  last  day  of  December,  eigli- 
teen  hundred  and  ninety-five,  the  appellate  division  shall  have 
the  jurisdiction  now  exercised  by  the  supreme  court  at  its  gen- 
eral terms,  and  by  the  general  terms  or  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  the  superior  court 
of  the  city  of  New  York,  the  superior  court  of  Buffalo  and  the 
city  court  of  Brooklyn,  and  such  additional  jurisdiction  as  may  be 
conferred  by  the  legislature. 

Am'd  by  L.  1009,  ch.  65.  Also  partly  reOealed  by  L.  1909,  ch.  35.  See 
Consolidated  Laws,  tit.  Judiciary  I^w,  il  71.  72.  77.  81.  82,  85,  00.  See 
note  33  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

11  221-223.  r  Repealed  by  L.  1009,  ch.  35.  See  Consolidated 
Laws.  tit.  Judiciary  Law,  §§  72-73,  101,  106,  109,  111,  267,  268, 
270,  :i71,  307,  347.] 

i  224.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946,  f  2.] 

I  226.  f  Repealed  by  Ij.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,    §  78.] 

f  220.  [Repealed  by  L.  1909,  chs.  23,  35  and  58.  See  Consoli- 
dated I^aws,  tits.  Executive  Law,  §  33,  Judiciary  Law,  §  79, 
State  Finance  Law.  §  46.] 

I  227.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

I  228.  [Repealed  bv  L.  1909,  ch.  35.  See  -Consolidated  I^aws, 
tit.    Judiciarj-  Law,   §   80.] 

I  "229.  [A4l«lo<1,  ismi,  1»00.1  Hearlnar  of  appeals  wben 
title  to  public  office  Im  iurolved. 

An  appeal  from  a  judgment  or  decree  in  any  case  in  which  the 
question  of  tha  title  to  a  puVilic  office  is  directly  or  collaterally 

at  issue  or  in  any  manner  involved,  may  bo  placed  on  the  calendar 

■         ■ ■  ■  ~-  ■ 

*  But  Bee  Const.,  art.   VI,   S  2.  as  am'd  lu  1905. 
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and  noticed  for  hearing  on  any  daj'  in  the  appellate  division  of 
the  supreme  cuart,  in  the  tirst  department,  or  in  the  court  of  ap- 
peals, and  shall  be  neard  on  said  day. 

lu  1896.  cb.  660.  Amended  by  L>.  10U9.  ch.  <;5.  Also  partly  repealed  by 
Lu  1909.  cb.  35.  Bee  Conifolldated  I^ws,  tit.  Judiciary  I^w,  f  148.  See 
note  34   of  notes  of  Board  of  Statutory  GonsolidatlOD  at  end  of  code. 

I  230.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  81.] 

I  281.  rAm'dt  180n,  lOOO.]  Reaririimeiit,  et  cetera,  when 
eanse  to  be  beard  In  anotber  departjnent. 

Where  in  any  case  four  justices  of  the  appellate  division  in  any 
department  are  not  qualified  to  sit  therein,  or  where  the  justices 
qualified  to  hear  the  appeal  are  equally  divided,  the  court  must 
direct  the  same  to  be  s^t  to  another  department  to  be  specified 
in  the  order  to  be  there  heard  and  determined.  Where  in  any 
case  when  an  appeal  to  the  appellate  division  of  any  department 
comes  on  for  argument,  and  tlie  ju.stice  before  whom  the  action 
was  tried  or  who  granted  the  order  api^ealed  from,  is  a  member 
of  such  appellate  division,  the  appellant  may  make  an  applica- 
tion to  sucn  appellate  division  for,  and  tne  court  may  grant,  an 
order  directing  that  such  appeal  be  sent  to  an  adjoining  depart- 
ment to  be  specified  in  the  order,  to  be  there  heard  and 
determined. 

L.   1895.  ch.  946;   L.   1900,  ch.  209.    In  effect  Sept.    1,   1900. 

f  232.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,   §§  28,  29,  84,  96,  148-150.] 

I  2S8.  [Repealed  by  L.  1909,  chs.  23.  35  and  58.  See  Con- 
solidated  Laws,  tits.  Executive  Law,  f  33,  Judiciary  Law,  §  151, 
State  Finance  Law,  §  46.] 

f  284.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §J  79,  153.] 

i  285.  [Am'd,  1805,  1800,  1909.]  Power*  of  Jnatlce*  of 
tbe  anpreme  eoart. 

Any  justice  of  the  supreme  court  has  power  to  hold  a  special  or 
trial  term  of  the  supreme  court  for  the  whole  or  any  portion  of 
the  terra;  and  to^  act  upon  any  business,  which  regularly  comes 
before  the  term  in  which  h»  is  sitting,  except  where  he  is  per- 
sonally disqualified  from  sitting,  in  a  particular  action  or  si)erial 
proceeding.  Each  justice  must,  at  all  reasontible  times,  when  not 
engaged  in  holding  court,  transact  such  judicial  business  as  may 
be  done  out  of  court. 

L.  1895.  ch.  946;  L.  1000.  ch.  384.  Amended  by  L.  1909.  ch.  65.  Also 
putly  repealed  by  L.  1909,  ch.  35.  See  ConsoUdatcMl  Lawn.  tit.  Judiciary 
Law.  f  165.  Bee  note  35  of  notes  of  Board  of  Statutory  Consolidation  at 
end   of  code. 

I  888.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

If  887-288.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  86.  152.] 
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I  2:10.  iAm*d,  IWm.]  TrInI  of  Action  at  chambem  after 
adjournment   of  Mpeeial   term. 

An  action  triable  by  tho  buprenie  court,  without  a  jury,  which 
\vua  upon  the  calendar  of  the  term  bel'ore  it  was  adjourned  as 
provided  in  section  one  hundred  and  forty-eight  of  judiciary  law, 
may  be  tried  at  a  term  so  adjourned,  and  held  at  chumbers,  by 
consent  of  both  parties,   but  not  otherwise. 

Co.  Pfoc.j  part  of  f  24.  Amendrd  by  I-.  li)09,  ch.  65.  AIko  ptirtly  ro- 
poaled  by  L.  IDOU,  oh.  .'ir*.  See  Consolidiiiutl  Ljiwm,  Hi.  Judiciary  Law. 
m  14.S.  276.  304.  KM.  SiHJ  note  3U  of  notes  of  Board  of  Statutory  Cou- 
Kulidatlon   at  end  of  cfuli'. 

i  240.  [Repealed  Jan.  1,  1896;  U  1895,  ch.  946.] 

S  241.  rAdde<1,  1»10.1  Wliat  Judarea  may  perform  dntlea 
of   JaHtlceN    at    cliainbcrs. 

A  county  jud^e  within  his  county  possesses,  and  upon  proper 
application  must  exercise,  the  power  conferred  by  law  in  ^'eneral 
hiUAfuaKC  upon  an  otlicer  authorized  to  perform  the  duties  of  a 
justice  of  tiie  supreme  court  at  chambers  or  out  of  court. 

Added  by  L.   1010.   cb.  575.     In  effect  Jane  22,  1010. 

ThiM  section  takei)  (lie  plHce  of  (be  Hiituu  sectiou  which  waa  repealed  by 
Judiciary  Law    (U   1S>0U,   cb.    35),    S    ^^00- 
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The  Supreme  court  reporter. 

Sec.   244.   Sfootlne   for   appointment. 

245.  Special    meeting    for    apiioiutmvnt    or    removal. 

246.  Dutleti   of   reporter;   opinions    to   Im   furnished. 

247.  Publication   of    reports;      contracts    thcrei'or. 

248.  Papers   and   opinions   to   be   furnished   to   tUo   reporter. 
240.  Copyright;   distribution   by   secretary   of  state. 

250.  Salary   and    expenses.  j^ 

if  244-2S48.  [Repealed  by   L.  1909,  ch.  35.     See  Consolidated 
Laws,  Ut.    Judiciary  Law,   §§  90-92,  2ti4,  437-443.] 

f  240.  [Repealed  by  L.  1909.  chs.  23  and  35.    See  Consolidated  ^ 

Laws,  tits.  Executive  Law,  §§  31-32,  Judiciary  Law,  §  444. J 

I  250.  [Repealed  by  L.  1909.  ch.  35.     See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  445.  J 

41 


§§  251-62  STENOGRAPHERS.  c.  3,  t.  2,  a.  3 


article:  third. 

Stenographers, 

Sec.  251.  Stonofn*apher8. 
252-2r»3.    (Rei»oiil«l.l 
2r>t.   SteiioKrapherH   lu    Kings   county. 
25.").   His    a.sHlHtant.  ,        .    .  .    ^.  .  .  .     . 

256.  Ston(>Kr>ii>berM  lu  other  countio»  of  second  Judicial  district  and  also 

in    tho    ninth    Judicial    district. 

257.  Their  Hularlex;   how  paid. 

258.  Stenogrnphoni    for   oeftaln   Judicial    districts. 
250.  Their  salaries;   how  paid. 

2(30.  Their  expenses:   how  paid. 

261.  [Repealed.] 

262.  TemiK)rary    stenoRTapher. 

I  '251.   [AmM,  1805.1      StenogrraplieM. 

If  the  justice  presiding  rtMiuires  a  copy  of  any  proceedings  writ- 
ten out  at  length  from  stonopraphic  notes,  he  may  make  an 
order,  directing  one-half  of  tlie  stenographer's  fees  therefor,  to  be 
paid  by  each  of  the  parties  to  the  action  or  special  proceedinK,  at 
the  rate  of  ten  cents  for  each  folio  so  written  out,  and  may  en- 
force payment  thereof.  Any  such  copy  shall  be  accessible  to, 
and  may  be  examined  by,  any  of  the  counsel  in  the  cause.  If 
there  are  two  or  more  parties  on  .the  same  side,  the  order  may 
direct  either  of  them  to  pay  the  sum  payable  by  their  side,  for 
the  stenographer's  fees;  or  it  may  apportion  the  payment  thereof 
amouK  them,  as  the  justice  deems  just. 

L.    1S95.    ch.    046. 

S  252.  [Repealed  Jan..!,  ISOG;  L.  1805.  ch.  946.] 

I  253.  [Repealed  Jan.  1,  1800:  L.  1805,  ch.  046.1 

If  254-2GO.  [Repealed  by  L.  1009,  ch.  85.  See  Consolidated 
Laws,  tit.    Judiciary  Law,  §§  161,  164,  300,  312-.314,  316.] 

I  261.   [Repealed  Jan.  1,  1801;  Laws  1890,  ch.  426.] 

{  202.  [Repealed  by  L.  1000.  ch.  35.  See  Consolidated  Laws, 
tit.    Judiciary  Law,  §§  162,  163.] 
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TITLE  m. 

ARTICLB  OWB. 

Board  of  CUUnu. 

Added  1897*     In  effeet  March  9,  1897.     L.  1897*  eh.  M. 

See.  263.  Board  of  clalnu. 

264,  Jurisdiction. 

265.  Rules  and  procedure. 
268.  Officers. 

207.  Seal   of  court. 

268.  SessioDs,  duty  of  sberlflT. 

209.  JndirmentB. 

270.  Duty  of  attorney-general   and   superintendent  of  public   tvorks. 

271.  Becord   of   proceeilingH;    rejK»rt. 

272.  Expense    of  proourini?    tenthuony   on   couiniissldn. 

273.  Annual    report    to   ct>mptrol]er. 

274.  Costs   not   to   be   taxed. 

275.  Appeals. 

276.  Ttine   and    manner   of   taking   appeal. 

277.  Case   on   appeal. 

278.  Preference   on    appeals. 

279.  Salary    of    commlKsloners    of    claims. 

280.  Salaries  of  ofllcers  of  board   of  claims. 

281.  Interpleader,    consolidatlou   and   new   parties. 
282-314.   [Repealed.] 

I   263.   [Am'd,  1904,  1900,  1911.]      Board  of  claim/i. 

The  board  of  clnims  is  continued  nnd  phall  hereafter  be  so 
known  and  shall  consigt  of  three  eoniniisHiouerR  who  shall  be 
appointed  by  the  governor,  by  and  with  the  advice  and  consent 
of  the  senate.  There  shall  be  appointed  three  commissioners,  one 
to  succeed  each  of  the  judges  of  the  court  of  claims  now  serving, 
as  Rhall  be  desifcnated  by  the  governor,  and  one  of  such  commis- 
sioners shall  be  appointed  for  a  term  to  end  December  first,  nine- 
teen hundred  and  twelve;  one  for  a  term  to  end  December  first, 
nineteen  hnndted  and  fourteen,  and  one  for  a  term  to  end  De- 
cember first,  nineteen  hundred  and  sixteen,  and  on  the  expiration 
of  such  terms,  successors  shall  be  appointed  for  terms  of  six  years. 
A  comn^issioner  shall  serve  until  his  successor  takes  offlce.  An 
appointment  for  a  term  shortened  by  reason  of  a  predecessor  hold- 
ing over,  shall  be  for  the*  residue  of  the  term  only.  AVhonever  a 
commissioner  shall  die,  resign,  be  removed  or  become  disqualified, 
a  successor  shall  be  appointed  for  the  remainder  only  of  the  term. 
The  judges  of  the  court  of  claims  now  serving  shall  be  and  be 
known  as  commissioners  of  claims  and  shall  constitute  said  board* 
until  their  successors  shall  take  office,  but  for  sixty  days  there- 
after shall  determine  questions,  claims  and  matters  which  shall 
have  been  finally  submitted  to  and  heard  by  said  court  or  board 
before  their  successors  shall  take  office,  but  their  offices  shall  be 
deemed  vacant  for  the  purpose  of  devolving  all  other  powers  and 
jurisdiction  upon  their  successors.  Appointees  shall  be  so  selected 
that  the  board  shall  be  composed  of  commissioners,  one  at  least 
of  whom  shall  have  been  an  attorney  and  counselor-at-law  of 
at  least  ten  years'  experience  in  practice.  No  commissioner 
■hall  bold  his  o£Bce  after  reaching  the  age  of  sixty-five  years,  and 
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a  commisRioner  shall  not  hold  any  other  office  or  public  trast  nor 
serve  as  a  member  of  any  political  committee.  Two  commis- 
sioners shall  constitute  a  quorum  for  the  transaction  of  business. 
One  of  the  commissioners  selected  from  the  members  of  the  bar, 
when  designated  by  the  governor  in  writing  filed  in  the  office  of 
the  secretary  of  state,  shall  be  chairman  of  the  board  to  serve 
until  a  new  designation  shall  be  made.  Said  Judges  now 
serving  and  constituted  as  commissioners  as  aforesaid,  shall  for 
their  services  rendered  during  said  sixty  days  receive  com- 
pensation at  the  rate  of  five  hundred  dollars  per  month.  Ex- 
cept as  herein  otherwise  provided,  the  commissioners  appointed 
under  this  section  shall  have  jurisdiction  to  hear  and  determine 
all  matters  pending  in  the  board  of  claims  at  the  time  the^*  shall 
take  office,  and  ail  matters  pending  in  the  court  of  claims  at 
the  time  when  this  section,  as  amended  takes  effect,  shall  be 
heard  and  determined  by  the  board  of  claims.  Whenever  in  thia 
act  or  in  any  other  statuttj  reference  is  made  to  the  court  of 
claims  or  any  officer  thereof,  the  same  shall  be  decerned  to  refer 
to  and  mean  the  board  of  claims  or  an  officer  thereof,  but  the 
board  of  claims  shall  not  be  or  be  deemed  a  court  of  record.  All 
provisions  of  this  article  applicable  to  the  court  of  claims,  its 
jurisdiction  and  i)rocednre,  shall  hereafter  apply  to  said  board, 
prescribe  its  jurisdiction  and  govern  its  procedure,  except  that  the 
determination  of  the  board  upon  a  claim  shall  be  and  be  known 
as  a  determination  tnstend  of  a  judgment,  but  it  shall  have  the 
same  force  and  effect  and  be  subjected  to  the  same  procedare  as 
provided  in  this  article  for  a  judgment. 
U  1004.  cli.  16;  L.  1900,  ch.  002;  L.  1911,  ch.  850,  In  effect  July  31,  1911. 

S  204.  [Am'd,  190S,  1006,  1808,  18 IS.]     JarUdlcUon, 

The  board  of  claims  possesses  all  of  the  powers  and  Jurtedic- 
tion  of  the  former  court  of  claims.  It  also  has  jurisdiction  to  hear 
and  determine  a  private  claim  agains-t  the  stJite.  including  a  claim. 
of  an  executor  or  administrator  of  n  decedent  who  left  him  or 
her  surviving  a  husband,  wife  or  next  of  kin,  for  damages  for  a 
"wrongful  act,  neglect  or  default,  on  the  part  of  the  state  by 
which  the  deciMlent's  death  was  caused,  which  shall  have  nccmed 
within  two  years  before  the  filing  of  such  claim  and  the  state 
hereby  consents,  in  all  such  claims,  to  have  its  liability  deter- 
mined. It  may  mIso  hvnv  nnd  determine  any  claim  on  the  part 
of  the  state  against  the  claimant,  or  against  his  assignor  at  tb^ 
time  of  tho  jis>'[:nment;  and  must  render  judgment  for  sach 
sum  as  should  he  pnid  by  or  to  the  state.  Rut  the  board  hna  no 
jurisdiction  of  a  claim  sut>mittod  by  law  to  any  other  trih^mal 
or  officer  for  audit  or  dctrnnination  except  where  the  claim,  is 
founded  upon  express  contract  and  such  claim,  or  some  part 
thereof,  has  been  rejected  by  such  tribunal  or  officer.  In  no 
case  shall  any  linbility  be  Implied  against  the  state,  and  no 
award  shnll  bo  made  on  any  claim  against  the  state  except  npon 
such  Ic^ral  evidence  as  would  establish  liability  against  an  indi- 
vidual or  corporation  in  n  court  of  law  or  equity.  No  claim 
other  than  for  the  appropriation  of  land  shall  be  maintained 
against  the  state  unless  the  claimant  shall  within  six  months 
after  such  claim  shall  have  nicrned.  tile  in  the  office  of  the  clerk 
of  lUe  board  of  claims  and  with  the  attorney-general  a  wHtten 
notice  of  intention  to  file  a  claim  ngainst  the  state,  stating  the 
time  when,  and  the  plaoe  where  such  claim  arose  and  in  detail 
the  nature  of  the  same,  which  notice  shall  be  signed  and  verified 
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by  the  clahnaAt  before  an  otSeer  authorized  to  admiaistet  c^aths. 
The  attorDey-geaeral  may  Fequiro  auy  person  filing  sucb  a  notice 
of  claim  for  any  cau^e  wbalever  against  the  state  to  be  sworn 
before  him  or  one  of  bis  deputies  designated  by  him  for  that 
purpose  within  the  county  of  the  claimant's  re&idence,  relating; 
to  such  claim,  and  when  mo  swttrn,  to  answer  orally  as  to  any 
facts  relative  to  the  justness  of  sueb  claim.  Willful  false  swear- 
ing before  the  attorney -getuTal  or  deputy  attorney 'general  is 
Eerjury  and  punisbuble  as  such.  Provided  further,  that  nothing 
erein  contained  shall  be  coast rned  to  allow  the  board  to  hear  any 
claim  which  as  between  citizens  of  the  state  would  be  barred  by 
lapse  of.  time  or  of  any  claim  heretofore  accrued  and  of  which  the 
said  court  or  board  has  had  jurisdiction  and  which  was  barred  by 
lapse  of  time  at  the  date  when  this  section*  as  amended,  takes 
effect.  Provided  further,  that  the  board  shall  have  jurisdiction, 
and  may  hear  and  determine  all  claims  accrued  and  actually  filed 
at  any  time  prior  to  the  time  that  this  section,  as  amended,  takes 
effect,  and  bled  within  two  years  from  the  time  they  accrued, 
though  no  notice  of  intention  to  tile  was  given,  as  required  by  this 
section,  if  sucJbk  claims  when  filed  were  not  burred  hy  lapse  of  time 
and  the  court  or  board  had  jurisdiction  and  authority  to  hear  and 
determine  the  same  except  for  the  lack  of  such  notice;  and  such 
jurisdiction  shall  attach  without  refiling  or  previous  notice. 

Am'd    br    L.    1&M)5,   ch.   »i():   1*    1UU6,    ck.    Qiitli  U    lUOB,   ah.   Gift;   I*    ldl3. 
ch.545,  in  effect  Sept.  1.  1912. 

S  265.   [Am'd,  IMO.!      Rule*  «Brd  inroeedvre. 

The  court  may  establish  rules  for  its  govertiment,  and  the 
regulation  of  practice  therein;  prescribe  the  forms  and  methods 
of  procedure  before  it,  vflcate  or  modify  judgments,  and  grant 
new  trials,  and  except  as  otherwise  prorlded  in  said  ruTes  and 
regulations,  or  the  code  of  civil  procedure,  the  practice  shall 
be  the  same  as  In  the  supreme  court. 

U    lOOC,    ch,    602.      In    effect    Oct.    1,    1D06. 

I  206.   [Am'd,  1906,  1000,  1011.1      Officers. 

The  board  of  claims  shall  appoint,  and  may  at  pleasure  remove 
a  clerk,  a  deputy  clerk,  and  a  hrtenographer  and  they  shall  per^ 
form  such  duties  as  the  board  may  prescribe.  Before  entering 
npoQ  the  duties  of  his  office,  the  clerk  shall  make  and  file  in  the 
office  of  the  comptroller,  a  bond  for  the  faithful  performance  of 
his  <luties  in  an  amount  and  with  sufficient  sureties  to  be  ap- 
proved  by  at  least  two  of  the  commissioners,  which  approval 
shall  be  indorsed  on  said  bond. 

U  190B.  (ftr,  683;  Ll  1009,  eh.  580;  L.  1911,  eh.  ^Se,  la  effect  July  81,  1»11. 

f  SAT.   Sleml  ot  eenrt. 

The'  court  shall  adopt  and  procure  an  official  seal,  with  suitable 
derice  and  inscription.     A  description  of  sach  seal,  with  an  im- 
pressien  thereof,  shall  be  filed  in  the  office  of  the  secretary  of  - 
state.     The  expenses  of  procuring  such  soal  shall  be  paid  out  of 
the  contingent  Itmd  of  the  court. 
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i  208.  £Am*d«  1900,   1911.]      SeMions,  dnty   of  slieHir. 

The  board  Bhall  hold  at  least  eight  sessions  each  year,  and 
unless  otherwise  ordered  by  the  board  shall  be  held  as  follows: 
On  the  fourth  Monday  of  January  at  the  capitol  in  Albany;  on 
the  third  Monday  of  February  at  the  city  of  Syracuse;  on  the 
fourth  Monday  of  March  at  the  city  of  Utica;  on  the  fourth  Mon- 
day of  April  at  the  capitol  at  Albany;  on  the  fourth  Monday  of 
May  at  the  city  of  Rochester;  on  the  third  Monday  of  June  at 
the  city  of  Buffalo;  on  the  fourth  Monday  of  September  at  the 
capitol  in  Albany;  on  the  fourth  Monday  of  November  at  the 
capitol  at  Albany,  and  it  may  also  hold  adjourned  or  special  ses- 
sions, at  such  other  times  and  places  in  the  state  as  it  may  de- 
termine. It  may  also  hold  a  session  and  take  testimony  where 
the  claimant  resides  or  where  the  claim  is  alleged  to  have  arisen, 
or  in  the  vicinity,  and  may  view  any  premises  affected  by  the 
proceedings,  and  in  case  of  any  appropriation  of  land  by  the 
state,  the  value  of  which  shall  exceed  five  hundred  dollars,  it 
shall  be  the  duty  of  the  board  to  view  the  premises  affected  by 
the  appropriation.  The  sheriff  of  any  county,  except  Albany, 
shall  furnish  for  the  use  of  the  board  suitable  rooms  in  the  court 
house  of  his  county  for  any  session  ordered  to  be  held  thereat 
and  the  sheriff  of  any  county  shall  if  required  attend  said 
session.  His  fees  for  attendance  shall  be  paid  out  of  the  con- 
tingent fund  of  the  board,  at  the  same  rate  as  for  attending  a 
terin  of  the  supreme  court,  in  that  county. 
L.  1006.  ch.  682;  L.  1911,  cb.  850,  lo  effect  Jalj  81,   1911. 

8  209.  [Am*d   1901,   1909.]      JadflnnentK. 

The  determination  of  the  court  upon  a  claim  shall  be  by  a 
judgment  to  be  entered  in  a  book  to  be  kept  by  the  clerk  for 
that  purpose,  and  signed  and  certified  by  him.  Within  ten  days 
after  the  entry  of  the  judgment,  the  clerk  shall  serve  a  certified 
copy  thereof  on  the  claimant  or  his  attorney  and  also  upon  the 
attorney-general.  If  the  claim  arises  in  a  case  where  the  state 
seeks  to  appropriate  or  has  appropriated  land  for  a  public  nse, 
the  judgment  shall  contain  a  description  of  such  land.  A  tran- 
script of  a  judgment  in  favor  of  the  state,  certified  by  the  clerk 
of  the  court,  may  be  filed  and  docketed  in  the  clerk  s  offloe  of 
any  county;  and  upon  being  so  docketed  shall  become  and  be  a 
lien  upon  the  property  of  the  claimant  in  that  county,  to  the 
same  extent  and  enforceable  by  execution  in  the  same  manner, 
as  a  judgment  of  the  supreme  court.  A  final  judgment  against 
the  claimant  on  any  claim  prosecuted  as  provided  in  this  article 
shall  forever  bar  any  further  claim  or  demand  against  the  state 
arising  out  of  the  matters  involved  in  the  controversy.  Interest 
shall  be  allowed  on  each  judgment  of  the  court  of  claims  from 
the  date  thereof  until  the  twentieth  day  after  the  comptroller  is 
authorized  to  issue  his  warrant  for  the  payment  thereof  o>  until 
payment,  if  payment  be  made  sooner.  But  no  such  judgment 
shall  be  paid  until  there  shall  be  filed  with  the  comptroller  a 
copy  thereof  duly  certified  by  the  clerk  of  the  court  of  claims 
to>fether  with  a  certificate  of  the  attorney-general  that  no  appeal 
from  such  judgment  has  been  or  will  be  taken  by  the  state, 
and  a  release  and  waiver  by  the  attorney  for  the  claimant  of 
any  lien  for  services  upon  said  claimant's  cause  of  action,  claim, 
award,  verdict,  report,  decision  or  jnd»?ment  in  favor  of  said 
claimant,  which  said  attorney  may  have  thereon  under  and  by 
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virtue  of  section  four  hundred  and  aeventy-five  of  the  judiciary 
law;  and  where  damages  are  awarded  for  the  permanent  ap- 
propriation of  land  for  a  public  une,  there  shall  alBo  be  filed 
with  the  comptroller,  a  satisfactory  abstract  of  title  and  certifi- 
cate of  search  as  to  incumbrances,  showing  the  person  demand* 
ins  such  damages  to  be  legally  entitled  thereto.  The  provisions 
of  this  section  as  to  limitation  of  interest  shall  not  apply,  how- 
ever, to  judgments  paid  from  the  various  trust  funds  or  sinking 
funds  of  the  state,  which  funds  shall  be  entitled  to  interest 
until  the  twentieth  day  after  an  appropriation  is  available  tor 
the  reimbursement  thereof  or  until  payment,  if  payment  be 
sooner  made. 

Am'd  by  L.   1901,   cb.  440;  L.    1000.  ch.  65,   {  3.     See  note  87  of  notes 
of    Board  of  Statutory  Ck>n(M>UcUiiion  at  end  of  code. 

9  270.  IAm*d  1005.1  Dnfy  of  at torney-areneral  and  «ii- 
perlutendent    of  public   ivorkii. 

The  attorney-general  shall  represent  the  state  in  all  proceed- 
ings relating  to  claims.  In  all  cases  of  canal  claims  a  copy  of 
each  such  claim  and*  of  notice  of  claim  which  is  or  may  here- 
after be  required  to  be  filed  with  the  court  of  claims  shall  t^e 
filed  with  the  superintendent  of  public  works  who  on  request 
from  the  attorney-general,  shall  furnish  such  assistance  as  he 
may  require  in  subpoenaing  witnesses  and  preparing  the  cases 
or  trial.  The  attorney -general  may  designate  a  clerk  in  hir, 
office  to  assist  in  the  preparation  of  cases  for  trial  and  to  attend 
a  term  o{  the  court.  And  no  claims  brought  against  the  state  on 
account  of  the  canal  shall  be  settled  or  compromised  for  any 
amount  without  the  written  consent  thereto  by  the  superintend- 
ent of  public  works  or  his  duly  authorized  representative. 
JL.    1905.   ch.  370.     In   effect  May  4,   1905. 

9  271.  Reeord  of  proceedlnsa;   reports 

The  court  shall  keep  a  record  of  its  proceedings,  and,  at  the 
^mmencement  of  each  session  of  the  legislature,  and  at  sucn 
other  times  during  the  session  as  it  may  deem  proper,  or  as  the 
senate  or  assembly  may  request,  report  to  the  legislature  the 
claims  upon  which  it  has  finally  acted,  with  a  statement  of  the 
judgment  rendered  in  each  case. 

}  272.  ESxpcBNe  of  procuring  testimony   on   commission. 

When  testimony  is  taken  on  commission  at  the  instance  of  the 
claimant,  the  expense  thereof  including  the  fees  of  the  commis- 
sioner, shall  be  paid  by  the  claimant;  and  when  taken  at  the 
instance  of  the  state,  such  fees  and  all  expenses  Incurred  by  the 
attorney-general  shall  be  paid  out  of  the  contingent  fund  of  tbe 
court. 

9  278.  Annaal  report  to  comptroller. 

On  the  first  day  of  January  in  each  year,  the  clerk  shall  report, 
to  the  comptroller,  under  oath,  a  detailed  statement  of  his  dis- 
bursements made  under  the  direction  of  the  court  from  its  con- 
tingent fund  during  the  preceding  year. 

I  274.   CAm*d   1900.]      Costs   not   to   be   taxed* 

Costs,  witnesses'  fees  and  disbursements  shall  not  be  taxed, 
nor  shall  counsel  or  attorneys*  fees  be  allowed  by  the  court  to  any 
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party.  The  said  court  of  claim«,  whonover  the  appraised  valne 
of  the  premises  appropriated  Hhall  be  less  than  two  hundred  dol- 
lars, shall  in  their  award  make  a  reasonahlo  allowance  for  the 
expense  of  procuring:  the  abstract  of  title  and  certifi«ate  of 
search  as  to  incumbrances,  which  the  statutes  require  shall  tie 
furnished  the  comptroller  before  payment  of  any  damages  which 
may  be  awarded  for  the  permanent  appropriation  of  land  or 
water. 

Am'd   by   L.   1900.   ch.   65,    |   3.     New   matter   Is   L.   1884.   cli.   336,    {   3. 
See  note  37a  of  noteg  of  Board  of  Statutory  Consolldutlon  at  end  of  code. 
I 

S  275.  Appeals. 

Either  party  may  appeal  from  an  order  or  judjrment  of  the 
court  of  claims  to  the  ai)pellate  division  of  the  supreme  court  of 
the  third  department.  The  appeal  from  a  judgment  may  be  taken 
upon  questions  of  law  or  of  fact,  or  both,  or  for  an  alleged  rxt-e-s 
or  insufficiency  of  the  judgment.  TTpon  such  appcjil,  the  court 
may  affirm,  reverse,  or  modify  the  judgment,  or  dismiss  the  ap- 
peal, or  grant  a  new  trial.  The  provisions  of  this  code  relatlnj^ 
to  appeals  in  the  supreme  court  apply,  so  far  as  practicable,  to 
appeals  from  orders  or  judgments  of  the  court  of  claims,  except 
as  modified  in  this  article. 

§  27<l.  Time   and   manner  of  taklnir  appeal. 

An  appeal  must  be  taken  within  thirty  days  after  the  entry 
and  service  of  the  order,  or  the  service  by  the  clerk  of  a  certilie<l 
copy  of  the  judgment,  by  serving  upon  the  clalmaiit  0!*  his  at- 
torney, or  uj)Ou  the  attorney-general,  and  upon  the  clerk,  in  like 
manner  as  m  the  supreme  court,  a  written  notice  to  the  effect 
that  the  appellant  aiipeals  from  the  order  or  from  the  judgment 
or  from  a  specified  part  thereof,  and  briefly  stating  the  grounds 
of  the  appeal. 

§  277.  Ca»e   on   appeal. 

With  the  notice  of  appeal  from  a  judgment,  the  appellant  shall 
serve  upon  the  adverse  party  a  case  containing  so  much  of  the 
evidence  as  the  appellant  may  deem  necessary  to  present  the 
questions  raised  by  the  appeal.  Within  ten  days  after  the  ser- 
vice of  the  case,  the  respondent  may  i)ropose  and  serve  amend- 
ments thereto,  and  the  case  may  })e  settled  upon  five  days*  notice 
by  any  judge  of  the  court.  Notice  of  the  settlement  may  be 
serv<'d  by  either  party,  within  ten  days  after  service  of  the  pro- 
posed amendments.  The  court  or  a  judge  thereof  may  extend 
the  time  for  serving  a  case  or  amendments. 

9  278.  Preference   on   appeals. 

An  appeal  taken  nfter  the  calemlar  for  a  term  of  the  appellate 
court  is  prepared  may  be  idaced  thereon  upon  the  application  of 
the  attorney -general  at  any  time  during  the  then  current  term, 
and  brought  on  for  hearing  as  a  preferred  cause  upon  a  ucrtice 
of  fourteen  days. 

S  27».  rAmM,  lOOO,  1»10,  1011.1  Salary  of  eommfmiionerii 
of   claim N. 

Kach  commissioner  of  claims  shall  receive  an  annual  compen- 
sation at  the  rate  of  six  thousand  dollars,  payable  monthly,  and 
the  sum  of  fifteen  hundred  dollars  annually,  but  uo  more,   on 
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account  of  personal  expenses  in  the  discharge  of  his  official  dutii  v>, 
and  to  be  payable  monthly. 
li.  1906.  cb.  6(»2;  L.  liflO,  vh.  684;  L.  1011,  cb.  856.  hi  effectJaly  31,  1011. 

I  280.  [AmM,  1807,  1911.]  Salaries  of  officers  of  board  of 
clalnia. 

Each  officer  of  the  board  of  claims  shall  receive  an  annual  sal- 
ary,  payable  monthly,  and  other  compenBation  as  follows: 

1.  The  clerk,  three  thousand  dollars. 

2.  The  deputy  clerk,  two  thousand  five  hundred  dollars. 

3.  The  stenographer,  two  thousand  five  hundred  dollars  and 
five  cents  a  folio  for  copies  of  minutes  and  testimony  furnished 
at  the  request  of  the  claimant. 

4.  The  clerk  or  deputy  clerk  and  stenographer  shall  be  paid 
their  actual  expenses  while  in  the  discharge  of  their  respective 
duties,  elsewhere  than  in  the  city  of  Albany  to  be  audited  by  the 
board  and  paid  from  the  contingent  fund.  No  charge  shall  be 
made  against  the  state  by  the  clerk  or  the  stenographer  for  copies 
of  minutes,  testimony  or  papers,  furnished  to  the  attorney-general 
or  to  the  board,  or  filed  in  the  office  of  the  clerk. 

Am'd  L.   1007,  cb.  580;  I^.  1011,  eh.  856,  in  effect  July  31,  1011. 

S  281.  [Added,  1001.]  Interpleader,  consolidation  and 
nerv    jimrtles. 

Jurisdiction  and  powers  are  also  conferred  upon  the  court  of 
claims  in  its  discretion,  to  order  other  parties,  known  or  un- 
known, to  be  brought  in  and  made  parties  to  any  action  or  pro- 
ceeding pending  in  said  court  or  substituted  whenever  it  appejirs 
or  is  made  to  appear  to  the  court,  necessary  to  a  complete  de- 
termination of  the  controversy,  or  the  determination  of  a  lia- 
bility: to  consolidate  claims  or  actions,  to  order  interpleader,  in 
the  same  manner  and  to  like  extent  and  with  like  effect  in  mat- 
ters over  which  said  court  of  claims  have  or  shall  have  juris- 
diction, as  is  conferred  upon  other  courts  by  sections  four 
hundred  and  fifty-two,  seven  hundred  and  fifty-six,  eight  hun- 
dred and  seventeen,  eight  hundred  and  twenty  and  twenty-fivt? 
hundred  and  eighteen  of  this  code.  Said  parties  may  be  brought 
in  by  order  instead  of  by  citation  or  summons,  which  order  may 
be  served  personally  or  by  publication  in  like  manner  as  is  pro- 
vided for  the  service  of  a  citation  in  surrogate's  court;  and  in 
the  cases  provided  in  this  section  the  said  court  may  render 
judgment  for  or  against  any  of  the  parties  in  said  action  or 
prooeeding  as  may  be  just  and  equitable. 

U    1001.    ch.    286.     In   effect   AprU   5,    1001. 

fi  2S2-318.      [Repealed;  L.  1895,  cb.  946.] 

«  814.     [Repealed  1877.] 
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TVTLE  rV. 
The  City  court  of  the  city  of  New- York. 

Sec.   .^15.  Jurlwlictico. 

316.  TIh>  last  miction   llmltiMl. 

317.  JtirlKdictlon  In  Hp<>oial  rauKOS. 

318.  iViwiT  to  iiaturHlIze  alicnH. 

3n>.  Ili>ni(ival  of  action  to  i<ui)reme  court  from  city  court. 

310-a.   Kcnuivttl  of  cnuKe  In  certain  cnxi'M  from  city  court  to  supreme  coart. 

310-b.   Vacation  of  judgment  In  certain  cases. 

320.  Justlct^:  tbeir  general  duties. 

321.  How  HUKpcndml  from  office. 

322.  (Milef- Justice;  how  deKlKnated;  hlH  general  duties,  etc. 

323.  Jusllce«  may  make  rules. 

324.  Court  when  open ;  Justice  to  designate  terniH ;  routine  of  bualncw. 

325.  TerniH,  where  held ;  publication  ot  appointments. 
320.  JiiHtices  may  take  ftatha,  acknowledgments,  etc. 
327.  Onlers,  etc..  how  made. 

3X.  Clerk,    deputy-clerk    and   asstatanU. 
820.  General   duties   of   deputy-clerk. 
830.  Special   deputy-clerks. 

331.  Clerk  to  account  monthly   for  fe«s,   and  pay  over  the  aaoM. 

332.  Stenographers. 

333.  Interpreter. 

334.  Id.;    penalty    for    misconduct. 

335.  Clerk    must    appoint    attendants,    etc. 

336.  Clerks,    interpreter   and    attendants  not  to  recelre  feet. 

337.  SuBiwnslon   of   an   ofQcer  of   the    court. 

838.  What   mandates  may   be   executed   without  the   city. 
339.  Direction    and   execution   of   mandates. 
33U-a.  Desiructlon  of  useless  records. 

I  .315.    rAm'd,   1805,  1011.]      JarlMdlctlon. 

Tho  jurisfliotion  of  the  city  court  of  the  city  of  New  York,  ex- 
tends to  the  folh)winff  oases: 

1.  An  notion  njrainst  a  natural  person,  or  affainst  a  foreiirn  or 
clonie.stic  corporation,  wherein  the  eoiuplaint  ileniands  judgment 
for  a  sum  of  money  only,  or  to  recover  «»Jit»  or  more  chattels,  with 
or  without  damages  for  the  taking  or  detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien  ui)ou  real  property 
in  the  <'ity  of  New  York,  created  as  pn  scribed  by  Btatute,  in 
favor  of  a  person,  who  has  performed  'a'»r)r  upon,  or  furnished 
materials  to  he  used  in  the  construction,  alteratii>n  or  repair  of  a 
building',  vault,  wharf,  fence,  or  other  structure,  or  who  has 
graded,  lilh'd  in,  or  otherwise  improved,  a  lot  of  land,  or  the 
sidewalk  or  street  in  front  of  or  adjoining  a  lot  of  land. 

3.  An  action  to  forech)so  or  enclose*  a  lien,  for  a  sum  uot 
exceeding  five  thousand  dollars,  exclusive  of  int'irest,  upon  one  or 
more  chattels. 

4.  The  taking  and  entry  of  a  jtidgment,  upon  the  confession  of 
one  or  more  defendants,  where  the  sum,  for  which  judgment  is 
confessed,  does  not  exceed  five  thousand  dollars,  exclusiv?  of  in- 

'terest  from   the  time  of  making  the  statement,  upon  which  the 
judgment  is  entered. 

Am'd  by  T^.  1895.   ch.  040;  L.   1011.  oh.   HGO,   in  effect  Sept.   1,  1911. 

•  So    In    origiual. 
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i  316.  [Am'd,  1911.)      Tlie   last  Hectlon  United. 

The  jurisdiction  conferred  by  tlie  last  section  is  subject  to  the 
following  limitations  and  regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  the  sum,  for  which  judgment  is  rendered  in 
favor  of  the  plaintiff,  cannot  exceed  five  thousaud  dollars,  ex- 
clusive of  interest,  and  costs  as  taxed;  except  where  it  is  brought 
upon  a  bond  or  nndertaking  given  in  an  action  or  special  proceed- 
ing in  the  same  court,  or  before  a  justice  thereof;  or  to  recover 
damages  for  a  breach  of  promise  of  marriage;  or  where  it  is  a 
marine  cause,  as  that  expression  is  defined  in  the  next  section. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained;  and  where  the  money  is  payable  in  in- 
stalments, successive  actions  may  be  brought  for  the  instalments, 
as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered  in  favor  of  the  plaintiff,  for  a  rhattol  or  chat- 
tels, the  aggregate  value  of  which  exceeds  five  thousaud  dollars. 

3.  r^epealed.  Laws  1889,  ch.  441.] 

Am'd  by  L.  19U,  ch.  569,  In  effect  Sept.  1,   1911. 

S  SIT.  [Am*d,  180S.]    Jarfiidtctlon  In   Hpecial   cnnnen. 

The  city  court  of  the  city  of  New  York  possesses  the  same  ju- 
risdiction in  the  following  actions  as  the  supreme  court  of  the 
State: 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  the 
merchant  service,  against  the  owner,  master,  or  commander 
thereof,  for  the  reasonable  value  of  services,  or  for  the  breach  of 
a  contract  to  pay  for  services,  rendered  or  to  be  rendered  on 
board  of  the  vessel,  during  a  voyage,  wholly  or  partly  performed, 
or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to  or 
on  board  of  a  vessel  in  the  merchant  service  to  recover  damages 
for  an  assault,  battery,  or  false  imprisonment,  committed  on 
board  the  vessel,  upon  the  high  seas,  or  \n  a  place  without  the 
United  States. 

Bnt  this  section  does  not  confer  upon  the  city  court  authority 
to  proceed,  as  a  court  of  admiralty  or  maritime  jurisdiction. 
Lb  IflOG,  th.  946;  L.  1872,  cb.  629,  8  S,  Bubd.  13,  and  14;  and  2  R.  S..  8  lOG. 

§  318.   tAm^d,  1911.]     Power  to  naturallxe  allenii. 

The  court  shall  have  power  to  naturalize  aliens. 

L.   18S2.  ch.  389,  part  of  %  10.     AmM  by  L.  1911,  cb.   500,  In  effect  Sept. 
1,    1911. 

f  S19.   [Ani'd,  1895.1     Removal  of  action  to  nnprcme  oonrt 
froaa  city  court. 

The  snpreme  court,  at  a  term  held  in  the  first  judicial  district, 
may,  by  an  order  made  at  any  time  after  joinder  of  an  issue  of 
fact,  and  before  the  trial  thereof,  remove  to  itself  an  action 
broaght  in  the  city  court,  for  the  purpose  of  changing  the  place 
of  trial  thereof.  Where  an  order  for  removal  is  made,  as  pre- 
scribed in  this  section,  the  place  of  trial  must  be  changed  by  the  • 
same  order  to  another  county,  and  the  subsequent  proceedings 
therein  must  be  the  same  as  if  the  action  had  been  originally 
brought  in  the  supreme  court.  The  i)ro visions  of  sections  ,'?44, 
345  and  346  of  this  act  apply  to  an  application  to  remove  such 
an  action,  and  to  the  proceedings  u|ion  and  su}>sequent  to  the  re-  » 
moTal,  as  if  the  city  court  were  specified  in  those  sections  in  place 
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of  the  couuty  cuurt,  and  a  justicse  thereof  in  |>la€«  of  the  eounty 
judge. 

L.  1895,  ch.  946. 

I  310-A.   [Added,  1013.1    RemovAl  •f  canae  1«  errtaia  emm^n 
troiu  city  court  to  Nnpreme  eoort. 

The  supreme  court,  at  a  term  held  in  tlie  first  jiic1i<*ial  district, 
must,  on  the  motion  of  any  party,  by  an  order  made  at  any 
time  before  the  entry  of  judgment,  remore  to  itnelf  an  action 
!»nnijrht  in  the  city  court  of  the  city  of  New  York  in  the  fol- 
lowing cases: 

1.  An  action  to  foreclose  or  enforce  a  lion,  for  a  sum  exceed- 
ing two  thousand  dollars,  exclusire  of  interest,  upon  one  or 
more  chattels. 

2.  An  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  exceeding  two  thousand  dollars,  exclusive  (»f 
interest  and  costs  as  taxed;  except  where  the  action  is  brought 
upon  a  bond  or  undertaking  given  in  an  acticm  or  special  pro- 
ceeding in  the  same  court,  or  before  a  justice  thereof;  or  to 
recH)ver  damages  for  a  breach  of  promise  of  marriage;  or  where 
it  is  a  marine  (*ause,  as  that  expressiou  is  defined  in  section 
three  hundred  and  seventeen  of  thid  code. 

.*i.  xVn  action  to  recover  one  or  niore  chattete  the  aggregate 
value  of  which  exceeds  two  thousand  dodlura. 

Upon  the  entry  of  the  order  of  removal  in  the  office  of  the 
clerk  of  the  county  of  New  York,  the  city  court  ahail  proceed 
no  furtlier  therein,  and  the  clerk  <»f  the  city  court  nuis»C  forth- 
with deliver  to  the  clerk  of  the  couuty  of  New  York  all  pai>ers 
tiled  ther(Mn,  and  certified  copies  of  all  minutes  and  entries  ri— 
lating  thereto,  which  must  be  filed,  entered  or  recorded,  U8  the 
<;ise  reciuires,  in  the  olhee  of  the  clerk  of  the  couuty  of  Neuf 
York,  and  thereupon  the  supreme  court  shall  proceed  in  said 
art  ion  as  though  said  action  had  been  commenced  in  said  sufMvme 
court,  and  all  proc*eedings  bad  in  the  city  court  prior  to  th« 
entry  of  said  onl(>r  of  removal  shall  be  of  like  force  und  effect 
as  though  had  in  the  supreme  court. 

Added  by  L.  1913,  cb.  210.     In  effect  AprU  4.  1913. 


S  311>-b.    [Added,  1&13.1    V»eatl4«  •<  i«dsne»t  ia  oevtaia 

Whenever  judgment  has  been  or  shall  be  entered  in  the  city 
(Miurt  of  th(»  city  of  New  York  in  any  one  or  more  of  tlie  follow- 
ing cai?es,   to- wit: 

1.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  exceed- 
ing two  thousand  dollars,  exclusive  of  interest,  upon  one  or  more 
chattels; 

2.  An  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  and  the  juflginent  is  in  favor  of  the  plaintiff, 
and  exc»H'd>*  two  thousaml  dollars,  exclusive  of  interest  and  costs 
as  taxed:  except  where  th(»  action  is  brought  up<m  a  bond  or 
undertaking  given  in  an  action  or  special  proceeding  in  the  same 
<'ourt  or  beff»re  a  justice  thereof;  or  to  recover  damages  for  a 
breach  of  pnnnise  of  marriage;  or  where  it  is  a  marine  cause, 
as  that  expression  is  defined  in  section  three  hundred  and  seyeii* 
teen  of  this  code. 
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3.  An  action  to  reooTer  one  or  more  chattels,  and  the  judg- 
ment ifl  in  favor  of  the  plaintiff  for  a  chattel  or  chattels,  the 
aKKreK&te  value  of  which  exceeds  two  thousaud  dullurs. 

Any  party  to  Buch  action,  at  any  time  after  the  entry  of  such 
judgment,  may  apply  to  the  said  city  court  to  have  Hiu.'h  judg- 
ment vacated,  and  thereupon  the  said  city  court  way  in  its  dis- 
cretion vacate  such  jiulgmeut.  Any  case,  wherein  a  judgment 
has  been  so  vacated,  uiuy  be  removed  to  the  .supreme  court  in 
the  first  judicial  district,  as  provided  in  section  three  hundred 
and  nincteeu-a. 

Added  by  U   1913,  cb.  211.     In  effect  April  4.   1913. 

i  320.     [Am'd  1H7T,  10O7.J    Juntlces;  their  ffeneral  datles. 

*rhe  court  con.sists  of  ten  justices,  one  of  whom  is  the  chief- 
ju.stice  of  the  court.  Each  justice  must  perform  his  share  of  the 
labors  and  duties  appertaining  to  the  office.  One  of  the  justices 
must  attend  at  the  chambers  of  the  Cf>nrt,  from  ten  o'Hock  in 
the  morning  until  four  o'clock  in  the  afternoon  of  each  day, 
except  Sunday,  a  public  holiday,  or  a  day  upon  which  the  in- 
habitants of  the  city  of  New  York  generally  refrain  from  busi- 
ness. E}ach  justice,  while  in  the  rooms  of  the  court,  and  not 
actually  engaged  in  the  performance  of  other  ofRcia'l  duties,  must 
act  upon  any  application  for  his  official  action,  properly  ninde^  to 
him.  The  justice,  assigned  to  a  trial  term  or  a  special  term,  must 
remain  in  attendance,  until  the  day  calendar  is  di8i>osed  of,  or 
for  such  other  time  as  ia  reasonable. 

L.  1840,  ch.  144,  IS  1  and  8;  U  1852,  cb.  389,  §  1 ;  L.  1870.  cb.  S80,  |  2 
and  U  1872,  ch.  629,  f  4.  See,  also,  2  U.  L..  |  108;  am'd  1907.  cb.  707. 
In  efftiNrt  Aug.  IX,  1907. 

f  sat.  How  Mvupeaded  troaa  ofilee. 

Where  it  appears  presumptively,  to  the  satisfaction  of  the  gov- 
ernor, that  a  Justice  of  the  court  has  been  guilty  of  corruption, 
or  other  gross  misconduct  in  office;  or  habitually  uoglect»  to  per- 
form his  share  of  the  labors  and  duties  appertaining  to  the  otiice; 
or  ia  incapable  of  properly  discharging  the  same:  the  governor 
may,  in  his  discretion,  make  an  order,  susix'nding  that  justice 
from  the  exercise  of  the  duties  of  his  office,  and  directing  that 
his  compensation  cease.  Such  an  order  must  recite  the  grounds 
upon  w^hich  it  is  made;  and  ft  remains  in  force,  unless  it  is  sooner 
revoked  by  the  governor,  until  the  final  adjournment  of  the  next 
seB.sioD  of  the  legislature;  or,  if  the  legislature  is  then  in  session, 
ontii  the  final  adjounuuent  of  that  session. 

U    1849,   cb.   144,   {  9. 

I  322.  [Am*d,  1802.1  Chief  Justice ;  how  deslflrnatedi  his 
Senerai  dotleSf  et  cetera. 

The  justices  of  the  court,  or  a  majority  of  them,  must,  from 
time  to  time,  as  a  vacancy  occurs  in  the  olHce  of  chief  justice, 
designate  one  of  their  number  to  be  chief  justice.  A  certificate 
of  the  designation,  under  the  hands  of  the  justices  making  the 
same,  mast  be  filed  in  the  office  of  the  clerk  of  tlie  court.  The 
person  so  designated  shall  be  chief  justice  during  his  term  of 
office.  The  chief  justice  has  tlio  like  authority,  within  the 
Jarisdietion  of  the  court,  ns  a  presiding  justice  of  the  supreme 
court. 

L.  1872.  cb.  629,  I  4,  am'd ;  L.  1902.  eb.  515.    In  effect  Sept  t.  lOOt. 


II  323-27  CITY  COURT  OF  NEW- YORK.  c.  3,  t.  4 

I  323.   [Am'd,  1000.]    .Tastlces  may  make  rulea. 

The  justices  of  the  court,  or  a  majority  of  them,  may,  from 
time  to  time,  establish  rules  of  practice  for  the  court,  not  incon- 
sistent with  this  act,  or  with  the  jreneral  rules  of  practice,  estab- 
lished as  prescribed  in  section  ninety-four  of  the  judiciary  law. 
The  latter  provern  the  practice  in  the  court,  an  far  as  they  are 
applicable  thereto. 

L.   1S75.   ch.  47d    {  56.     Am*d  hv  L.   1009,  oh.   65.   |  3.     See  note  38  of 
ootes  of  Board  of  Statutory  CoasoUaation  at  end  of  code. 

I  324.   [Am*d,  1002.1    Court  'vrhen  openi  Jnatleea  to  dealv- 
nate  termMi  routine  of  baalneMii,  et  cetera. 

The  court  is  always  open  for  the  transaction  of  any  business, 
for  which  notice  is  not  required  to  be  given  to  an  adverse  party. 
The  justices  of  the  court,  or  a  majority  of  them,  from  time  to 
time  must  appoint,  and  may  alter,  the  times  of  holding  special 
and  trial  terms  of  the  court.  They  must  prescribe  the  duration 
of  the  terms;  desiKuate  the  trial  terms  at  which  jurors  are 
required  to  attend;  and  assifrn  the  justice  to  preside  and  attend 
at  each  of  the  tonus  so  appointed.  In  case  of  the  inability  of  a 
justice  to  preside  or  attend,  another  justice  may  preside  or  attend 
in  his  place.  Each  trial  and  special  term  must  be  held  by  one 
justice.  Two  or  more  siKM'ial  or  trial  terms  may  be  appointed  to 
be  held   at   the  same   time. 

U  1872,  cb.  620,  {  4.     Am'd,  L.  1902,  ch.  615.     In  effect  Sept  1,  1902. 

I  326.  Termn  rrhero  held;  publication  of  appointments. 

Each  term  so  appointed  must  be  hold  at  the  city-hall  in  \ho 
city  of  Now- York,  except  that  auxiliary  or  additional  parts,  for 
the  transaction  of  any  business  specified  in  the  appointment, 
may  be  hold  elsewhere  within  the  city  of  New- York,  as  desijr- 
nattnl  in  the  appointment.  An  appointment  must  be  published 
in  two  newspapers,  published  in  the  city  of  New- York,  at  leaat 
once  in  each  w(M>k,  for  three  successive  weeks,  before  a  term  ia 
held  in  pursuance  thereof. 

L.  1875,  ch.  479,  I  38. 

I  32<S.  JuHtlces  may  take  oatl&«»  aoknowledirmentM*  ete. 

Each  of  the  justices  may,  within  the  city  of  New-York,  ad- 
minister an  oath,  or  take  a  deposition,  or  the  acknowledgment 
or  proof  of  the  execution  of  a  written  instrument,  and  certify 
the  same,  in  like  manner  and  with  like  authority  and  effect,  as 
a  justice  of  the  supreme  court. 
L.  1874,  ch.  545,  |  8,  amM. 

i  827*  [Am*d»  1806.]    Ordem,  etc.,  how  made. 

In  an  action  brou»;ht  in  the  court,  an  order  cannot  be  made,  or 
a  warrant  of  attachment  ^rnnt/nl,  by  an  olli('(*r,  other  than  a  jus- 
tice of  the  court;  and  each  provision  of  this  act,  which  em- 
powers an  otlioor.  other  than  a  jud^e  of  the  court  in  which  an 
action  is  brought,  to  make  an  order  therein,  must  be  construed 
as  being  exclusive  of  an  action  brought  in  the  city  court. 

L.  1895,  ch.  940. 
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i   328.    [Am'd,   18&1.   1890,   1007,    lOlO,    1I>11,   ISlS:]      Clerk,« 
deputy    clerk,    aaslaianta,    stenoKraphern*   and    typewriter 
operator*. 

The  court  has  a  clerk  who  is  appointed,  and  may  be  remorcd, 
by  the  justices  thereof,  or  a  majority  of  them  for  cause  upon 
charges  and  after  a  hearing  after  notice,  and  who  shall  receive  a 
sahiry  of  six  thousand  dollars  per  annum.  The  juKtices  of  the 
court  or  a  majority  of  them  must  appoint,  and  may  remove,  six 
deputy  clerks  and  not  more  than  twenty-one  assistants,  and  a 
stenographer  and  typewriter  operator  for  the  purpose  of  copying 
their  minutes  and  opinions  and  doing  such  other  confidential 
work  which  may  be  required  by  said  justices  or  the  clerk  of  the 
court.  The  clerk  is  responsible  for  the  faithful  discharge  of  his 
duty  by  each  deputy  clerk,  and  each  assistant  and  the  stenog- 
rapher and  typewriter  operator.  Each  deputy  clerk,  each  as- 
sistant, and  the  steuograt)her  and  typewriter  operator,  is  entitled 
to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

L.  1891,  cli.  154;  L.  1896,  cb.  662;  L.  1907.  chH.  707,  708;  U  1910,  cb.  579; 
L.  1911,  dk.  328;  L.  1912,  ch.  466.  in  effect  Sept.  1,  1912. 

i  829.  [Am'dy  1907.]    General  duties  of  deputy  cleric. 

The  deputy  clerk  has  all  the  powers,  and  may  perform  all  the 

duties  of  the  clerk,  when  the  office  of  clerk  is  vacant,  or  at  the 

clerk's  office,  when  the  clerk  is  absent  therefrom,  or  at  a  term  or 

sitting  of  the  court  which  the  deputy  clerk  attends. 

Sobstltated  for  part  at  L.  1867,  ch.  295;  {  6;  Am'd  U  1907,  ch.  708.     In 
effect  Aug.  12,  1907. 

f  880.   [Am'd,  1877.]    Special  deputy-clerks. 

The  clerk  may  designate  as  many  of  his  assistants,  as  the  jus- 
tices of  the  court,  or  a  majority  of  them  deem  necessary,  as 
special  deputy-clerlis.  Each  special  deputy-clerlT  possesses,  in  the 
absence  of  the  clerk  and  a  deputy-clerk,  the  same  powers  as  the 
clerk,  at  any  sitting  or  term  of  the  court  which  he  attends,  with 
respect  to  the  business  transacted  thereat. 

I  831.   [Am'd»  1877.]    Clerk  to  account  monthly  for  fees* 
and  pay  over  the  aame. 

The  clerk  must  receive,  for  the  use  of  the  city  of  New-York, 

the  fees  allowed  by  law.     He  shall  not  perform  any  service,  for 

which  a  fee  is  allowed  by  law,  until  the  fee  therefor  is  paid  to 

him.     He  must,  on  the  first  day  of  each  month,  or  within  three 

days  thereafter,  render  to  the  comptroller  of  the  city,  ah  account, 

under  oath,  of  all  fees  received,  directly  or  indirectly,  during  the 

preceding  month,  by  him,  or  by  a  deputy-clerk,  or  either  of  his 

aasistantSy  for  any  official  service;  and  he  must,  at  the  same  timet 

66 


§1  332-37  CITY  COURT  OF  NEW-YORK.  c.  3,  t.  4 

Pay  the  same  into  the  treasury  of  the  city  of  New- York.  When 
the  return  and  payment  are  so  made,  the  clerk  is  entitled  to  re- 
ceive his  compensation,  for  the  period  included  in  the  return. 
He  is  not  entitled  to  compensation  for  a  period,  for  which  he  has 
not  made  his  return  and  payment. 
L.  1849,  ch.  144,  i  5,  am'd. 

S  332.   [Am'd,  lOOG,  1007.]    Stenographer ■• 

The  justices  of  the  court  or  a  majority  of  them  must  appoint 
nine  stenographers  of  the  court,  and  may  at  pleasure  remove 
either  of  them.  The  justices  of  the  court,  or  a  majority  of  them, 
must,  from  time  to  time,  assign  each  of  the  stenographers  to  duty 
ut  the  trial  or  special  tenn.  Each  stenographer  is  entitled  to  a 
sahiry,  fixed  and  to  he  paid  as  prescribed  by  law  and  must  at- 
tend the  term  to  which  he  is  assigned. 

B'rom  L.  1876.  ch.  413,  |S  1  and  4;  L.  1906,  ch.  61;  U  1007,  chs.  707,  70S. 
In  effect  Aug.  12,  1007. 

i  333.   [Am*d,  1877,  1007,  1000.]    Official  oathi  Interpreters. 

The  justices  of  the  court  or  a  majority  of  them,  from  time  to 
time,  must  appoint,  and  may  at  pleasure  remove,  three  offlcia) 
interpreters  of  the  court,  who  are  entitled  to  a  salary,  fixed  and 
to  be  paid  as  prescribed  by  law.  Beiure  entering  upon  their 
othcial  duties,  the  clerk,  deputy  clerks,  assistant  clerks,  stenog- 
raphers, interpreters  and  attendants  must  subscribe  and  tile  in 
the  office  of  the  clerk  of  the  city  of  New  York,  the  constitu- 
tional oath  of  office.  Each  interpreter  must  attend  any  trial  op 
special  term  of  the  court,  where  his  services  are  required;  and 
the  justice  therein  presiding  shall  regulate  his  attendance  thereat. 

Id.    Am'd   by   L.    1007,    che.    707,    708;    L.    1000,    ch.    387.     In   effect   Sept 
1,   1000. 

i  334.   [Repealed  by  L.  1909,  ch.  88.    See  Penal  Law,  §  1634.] 

S   335.    [Am*d,   1007,   1012.]    TUe  Jniitice«   must  appoint   at- 
tendantM. 

The  justices  of  the  court  or  a  mnjority  of  them  must  appoint, 
and  nuiy  at  pleasure  remove,  as  many  attendants  upon  the  court 
as  they  deem  necessary,  not  exceeding  twenty-five.  The  justices 
of  the  court,  or  a  majority  of  them,  may  regulate  their  attend- 
ance. Each  attendant  is  entitled  to  a  salary  fixed,  and  to  be 
paid  as  prescribed  by  law. 

From  L.   1876,  ch.  413,   ||  1  and  4.     Am*d  by  L.  1907,  ch.  708;   L.   1012. 

ch.  405.     In  olTect  Sept.   1,  1012. 

i   330.  Clerks,  luterpreter  and  attendantu   not   to  receive 
fees. 

The   clerk,*  the   deputy-clerk,    an    assistant  to    the   clerk,    the 
official  interpreter,  or  an  attendant  shall  not  receive  any  fee  or 
compensation,    e^icept    his   salary,    for   any    official   service   per- 
formed by  him. 
U   1872.  ch.  438,  {  3,  am'd. 

f  337.   [Am'd,  1877.]    Snnpenslon  of  an  officer  of  the  court. 

A  justice  of  the  court  may,  by  an  instrument  under  his  hand, 
suspend  a  stenographer,  or  an  officer  specified  in  the  last  section, 
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for  a  period  not  exceeding  ten  days  from  the  filing  thereof.  Such 
an  instrument  must  express  the  cause  of  the  suspension;  it  must 
be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York;  and  it  may  be  revoked,  at  any  time  before  the  expiration 
of  the  period  of  suspension,  by  an  instrument  filed  in  like  manner, 
under  the  hand  of  the  justice  who  executed  the  first  instrument, 
or  the  hands  of  a  majority  of  the  justices  of  the  court.  Where 
such  an  instrument  has  been  revoked,  the  officer  shall  not  be 
again  suspended  for  the  same  cause. 

Sobstltuted  for  L.  1849,  ch.  144,  f  10. 

I  838.   [Am'd,    1010.]    "Wbat    mandates    may    be    exeenteil 
wltbont  tlie  city. 

A  mandate  of  the  court  can  be  executed  only  within  the  city 
of  New  York,  except  as  follows: 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  sum 
exceeding  twenty-five  dollars,  may  be  issued  out  of  the  court, 
tested  in  the  name  of  the  chief  justice  thereof,  to  the  sheriff  of 
any  county,  wherein  the  judgment  has  been  duly  docketed. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  of 
Richmond,   Kings,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
subpoena,  may  be  executed  by  the  sheriff  of  the  city  and  county 
of  New- York,  or  a  marshal  of  that  city,  within  either  of  those 
counties. 

4.  An  order  duly  made,  in  an  action  or  si)€cial  proceeding 
pending  in  the  court,  requiring  the  performance  of  an  act  by  a 
party  thereto,  or  by  an  officer,  may  he  served  upon  a  person 
bound  to  obey  the  order,  and  his  obedience  thereto  may  be 
required  in  any  part  of  the  State. 

5.  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  the  court,  may  be  served  by  any  per- 
son in  any  part  of  the  State. 

6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a  per- 
son charged  with  such  contempt,  may  be  executed  by  the  sheriff 
of  the  city  and  county  of  New  York,  or  a  marshal  of  that  city, 
in  any  part  of  the  State. 

L.   1875.  cb.  479,  |  40.     Am'd  L.  1910,  ch.  583.     In  effect  Jane  22,  1010. 

S  339.    (Am'dy    189S.]    Direction    and    execution    of    n&an- 


In  an  action  brought  in  the  court,  an  order  of  arrest,  a  war- 
rant of  attachment,  an  execution,  or  a  requisition  t«)  replevy  a 
chattel,  must  be  directed  to  and  executed  by  the  sheriff.  Any 
other  mandate,  which  must  have  been  directed  to  and  cxeeuted 
by  the  sheriff  of  the  city  and  county  of  New  York,  if  it  issued 
out  of  the  supreme  court,  may,  where  it  issues  out  of  the  <'ity 
<!Ourt,  be  directed  to  and  executed  either  by  that  sheriff,  or  u 
marshal  of  that  city,  named  tli(T«  in.  A  marsluil  is  entititHl  to 
the  same  fees  as  the  sheriff,  upon  a  niandnte  directed  to  him,  or 
upon  the  service  of  a  summons;  juid  (»n<"h  provision  of  law,  relat- 
ing to  the  execution  of  a  manda(«'  l»y  tin*  sheriff,  and  the  power 
and  control  of  the  court  over  tin*  sheriff  exi'cuting  the  samo, 
applies   to   the  marshal.     The   return   of   a   marshal   to   such   a 
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mandate,  or  his  certificate  of  the  execution   thereof,  or  of  the 

service  of  any  paper  served   hy  him,  has  the  same  force  and 

effect,  as  the  like  return  and  certificate  of  a  sheriff. 

L.  1865,  ch.  400,  S|  2  and  3 ;  and  L.  1872,  ch.  629.  I  8,  as  affected  bj  L. 
1875,  ch.  625,  and  2  B.  L.,  f  114;  L.  1896,  ch.  946. 

S  339-a.   [Added»  1012.]    Deiitriictton  of  uiieleaa  records. 

The  justices  of  the  city  court,  or  a  majority  of  them,  may, 
upon  petition  of  the  clerk  of  such  court,  by  order  made  at  any 
term  thereof,  direct  the  clerk  of  the  court  to  destroy  any  records 
or  papers  d€»po8ited  or  filed  in  his  oflflce  which  the  justices  of  the 
court  or  a  majority  of  them  conclude  to  be  no  longer  necessary 
for  any  purpose  whatsoever. 
Added  by  L.  1912,  ch.  515.     In  effect  Sept.  1,  1912. 
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TITIiE  V. 
The  county  courts. 

See.  840.  Jnriadictloii. 

Ml.  Domestic  corporatfon,  etc.,  when  deemed  resident,  etc. 
842.  Action,  etc.,  wherein  county  ludge  U  Incapable  to  act. 

343.  Supreme  court  may  remove  action,  and  change  place  of  triaL      i 

344.  Effect  of  order  of  removal;  appeal,  eic. 
S45»  Stay  of  proceedings. 

84ft.  Semoval  of  action  not  to  Impair  proeesN,  etc. 

347.  County  court  may  send  its  x»roce«8  to  any  county. 

845.  When  jurisdiction,  etc.,  co-exten8lve  n-lth  i^upremo  conrL 

849.  Power  of  county  Judge  in  special  proceedings. 

S50.  Mncs  and  penalties;  bow  remitted. 

351.  Restriction  npon  power  to  remit. 

852.  Notice  of  application,  etc. ;  costs  to  be  paid  on  remission. 

853.  Fines  imposed  by  justices  of  the  jx'acc;  huw  remitted. 

854.  Who  may  malce  orders. 

855.  Oonnty  court  sessions  and  terms. 

358.   [Old  section.]     Notice  of  ap{K>intment  to  be  published. 

856.  [New  sectlcm.j     Power  of  county  Jndgc  when  huldlug  court  in  anothef 

connty. 
357.  Jurors,  how  drawn  and  notified. 

858.  Stenographers  for  connty  courts. 

859.  Stenographer  for  county  courts  In  Kings  and  Queens  counties. 
360.  Interpreters  for  county  court,  etc.,  in  Kings  county. 

861.  Stenographers. 

i  840.   [Am'd,   1896,   1909,   1910.]      Jarlndfctlon. 

The  jurisdiction  of  each  county  court  extends  to  the  following 
actions  and  special  proceedings,  in  addition  to  the  jurisdiction, 
jNower,  and  authority,  conferred  upon  a  county  court,  in  a  par- 
ticalar  case,  by  special  statutory  provision: 

1.  To  an  action  for  the  partition  of  real  property;  for  dower; 
for  the  foreclosure,  redemption,  or  satisfaction  of  a  mortgage 
npon  real  property;  or  to  procure  a  judgment  requiring  a  specific 
performance  of  a  contract,  relating  to  real  property;  where'  tho 
real  property,  to  which  the  action  relates,  is  situated  within  the 
connty;  or  to  foreclose  a  lien  upon  a  chattel,  in  a  case  specified 
in  section  two  hundred  and  six  of  the  Ken  law,  where  the  lien 
does  not  exceed  one  thousand  dollars  in  amount,  and  the  chattel 
is  found  within  the  connty. 

2.  To  an  action  in  favor  of  the  executor,  administrator  or  as- 
signee of  a  judgment  creditor,  or  In  a  proper  case,  in  favor  of  the 
jadgment  creditor,  to  recover  a  judgment  for  money  remaining 
due  npon  a  judgment  rendered  in  the  same  court. 

3.  To  an  action  for  any  other  cause,  where  the  defendant  is, 
or  if  there  are  two  or  more  defendants,  where  all  of  them  are,  nt 
the  time  of  the  commencement  of  the  action,  residents  of  the 
connty,  and  wherein  the  complaint  demands  judgment  for  a  sum 
of  money  only,  not  exceeding  two  thousand  dollars;  or  to  recover 
one  or  more"  chattels,  the  aggregate  value  of  which  does  not 
exceed  one  thousand  dollars,  with  or  without  damages  for  the 
tatdng  or  detention  thereof. 

4.  To  the  custody  of  the  person  and  the  care  of  the  property, 
concurrently  with  the  supreme  court,  of  a  resident  of  tho  county, 
who  is  incompetent  to  manage  his  affairs,  by  reason  of  lunacy. 
idiocy,  or  liabitnal  drunkenness;  or  imbecility  arising  from  old 
age  or  loss  of  memory  and  understanding  or  other  cause;  and  to 
every  special  proceeding,  which  the  supreme  court  has  jurisdic- 
tion to  entertain,  for  the  appointment  of  a  committee  of  the 
person  or  of  the  property  of  such  an  incompetent  person  or  for 
the  sale  or  other  disposition  of  the  real  property  situated  within 
the  county  of  a  person,  wherever  resident,  who  is  so  incompe- 
tent for  either  of  the  reasons  aforesaid,  or  who  is  .an  infant; 
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or  for  the  sale  or  other  disposition  of  the  real  property,  situated 
within  the  county,  of  a  domestic  religious  corporation. 

L.  1895,  ch.  048;  Co.  Proc,  S  30,  part  of  «ubd.  1,  as  am'd  1870.  ch.  467, 
f  1.  Am'd  by  L.  IttOO,  cU.  05.  j  3;  L.  1910.  cli-  123.  In  effect  Sept.  1. 
1010.  See  note  38a  of  notes  of  Board  of  Statutory  ObnaoUdatlon  at  end  of 
code. 

S  :{41.  rAm*d,  1800,  1011.]  Domestle  oorpormtion,  etc., 
««-hen  deemed  reiiideiit»  etc. 

For  the  purpose  of  dotcrmlninf?  the  jurisdiction  of  a  county 
court,  in  either  of  the  cai»e8  specified  in  the  luKt  section,  a  domes- 
tic corporation  or  joint-stock  association,  whose  principal  place  of 
business  is  established,  by  or  pursuant  to  a  statute,  or  by  its  arti- 
cles of  association,  or  whose  principal  place  of  business  or  any 
part  of  its  plant  or  plants,  shops,  factories  or  offices  is  actually 
located  within  the  county,  or  in  case  of  a  railroad  corporation 
where  any  portion  of  the  road  operated  by  it  is  within  the  county, 
it  is  deemed  a  resident  of  the  {'ounty;  and  personal  service  of  a 
summons,  made  within  the  county,  as  prescribed  in  this  act,  or 
personal  service  of  a  mandate,  whereby  a  special  proceeding  is 
commenced,  made  within  the  county,  as  prescribed  in  this  act  for 
personal  service  of  a  summons,  is  sufficient  service  thereof  upon  a 
domestic  corporation  wherever  it  is  l<jcated. 

L.  1898.  ch.  320;  L.   1011.  ch.   GS.  in  effect  Sept.  1.  1911. 

f  342.  TAm'd,  1H77.]  Action,  et«*t  wbereln  eouatr  tm^tf 
!■   iucnpable    to   act* 

xt  the  county  jud;?e  is,  for  any  cause,  incapable  to  act  In  Ml 
action  or  spccia*  proceeding,  pending?  in  the  county  court,  or 
before  him,  ho  must  make,  and  file  in  the  office  of  the  clerk,  « 
certificate  of  the  fact;  and  thereupon  the  special  county  judge^ 
if  any,  and  if  not  disqualified,  must  act  as  county  Judge  im 
that  action  or  8|)ecial  proceeding.  Upon  the  filing  of  the  cer- 
tificate, where  there  is  no  special  county  judge,  or  the  special 
county  judge  is  dis<iua]ified,  the  action  or  special  proceeding  is 
removed  to  the  supreme  court,  if  it  is  then  pending  in  the 
county  court;  if  it  is  pending  before  the  county  judge,  it  may 
be  continued  before  any  justice  of  the  supreme  court  within 
the  same  judicial  district.  The  supreme  court,  upon  the  appli* 
cation  of  either  party,  made  upon  notice,  and  upon  proof  that 
the  county  judge  is  incapable  to  act  in  an  action  or  special 
proceeding  pending  in  the  county  court,  may,  and  if  the  special 
county  judge  is  also  incapable  to  act,  must,  make  an  order  re« 
moving  it  to  the  supreme  court*  Thereupon  the  subsequent  pro^ 
ceedings  in  the  supreme  court  must  be  the  same  as  if  it  nad 
originally  boon  brought  in  that  court,  except  that  an  objection 
to  the  jurisdiction  may  be  taken,  which  might  have  been  taken 
in  the  county  court. 
See  laut  clause,  8ubd.  18  of  I  30,  Co.  Proc.,  u  uii*d  1876,  ck.  481. 

I  R43.  Sap  rente  court  may  remoTe  aetton,  and  eluuis* 
place   of  trial. 

The  supreme  court  may,  by  an  order,  made  at  any  time  after 
join<lor  of  an  issue  of  fact,  and  l)efor.e  the  trial  thereof,  remove 
to  itself  an  action,  brotight  in  a  county  court,  under  aubdivision 
second  or  subdivision  third  of  the  last  section  but  two,  for  the 
purpose  of  changimr  the  place  of  trial  thereof.  Where  an  ordeiP 
for  removal  ip  made,  as  prescribed  in  this  section,  the  place  of 
trinl  of  the  action  nmst  be  chnncotl  by  the  same  order  to  another 
eoniity:  and  the  suhseipient  proceedinirs  therein  most  he  the 
pi.me.'  as  if  the  action  li:id  been  originally  brought  in  the  stiprenM 
court. 

See  last  clause,  suIhL  1  of  sutuo  sc<tl<m. 
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f   S44.  E:C««t    of     ov4«>r    of    reasoTAlv    «p»«aly    ete* 

An  f>rder  of  removal,  made  as  ppescrlhed  in  eith€»r  of  the 
last  two  »«!tion8,  takes  eflfoct  upou  the  entry  thereof  in  the 
offit-e  of  the  county  clerk.  Where  the  order  directs  that  the 
action  be  tried  in  another  county,  the  cleric  with  whom  it  is 
entered,  must  forthwith  deKT<T  to  the  clerk  of  that  county,  all 
papers  filed  therein,  and  certified  copies  of  all  minutes-  and  en- 
tries relating  thereto;  which  must  be  filed,  entered,  or  recorded, 
a«»  the  case  requiren,  in  the  office  of  the  last  mentioned  clerk. 
The  proriaionn  of  fteetinn  271  of  this  act  apply  to  an  appeal 
taken  from  aueh  an  order. 

I  345.  StaT   af   proee^diagra. 

An  order  to  stay  proceedinifs,  for  the  purpose  of  affording  an 
opp<>rtunity  to  make  the  ai>piication  for  renK>val,  may  be  made 
by  the  county  judge,  or  by  a  jud^^e  authorized  to  make  such  an 
order  in  tlie  supreme  (H>urt^  and  with  like  effect  and  under  like 
cireiuuatancea. 

I  S40.  Aeinaral  of  action    not   to  Impair  proceas,   etc. 

The  removal  of  an  action  or  special  proceeding,  as  i)r(»«cribed 
in  tbia  title,  does  not  invalidate,  or  in  any  nuinner  impair,  a 
pro<*ess,  provisional  remedy,  or  other  proceeding^,  or  a  bond, 
undertaking,  or  recognizance  in  the  action  or  sixKrial  proceeding 
so  reniovefl;  each  of  which  continues  to  have  the  same  validity 
nad  effect,  as  if  the  removal  had  not  been  made.  Where 
bail  wa»  given,  the  surrender  of  the  defendant  in  the  supreme 
court  ha«  the  wime  effect,  as  a  surrender  in  the  county  court 
would  have  bod,  if  the  action  or  special  proceeding  had  remained 
therein. 

I  347.  Coanty  eoart  may  iiend  Its  procemi  to  any  connty. 

A  04>uuty  court  has  power,  in  an  action  or  special  proceeding 
of  which  it  has  juriMlirtion,  to  send  its  process  and  other  man- 
dates into  any  county  of  the  State,  for  service  or  execution,  and 
to  enforce  obediem'e  thereto,  with  like  power  and  authority  as 
the  supreme  court. 

I  S4S.  IVhen  Jnrtadictlony  etc.,  co-exten«lTo  VFltlfc  ■«- 
preme    court. 

Where  a  county  court  has  jurisdiotion^  of  an  action  or  a  spe<*ial 
proceeding,  it  possesses  the  same  jurisdiction,  pow^er  and  author- 
ity in  and  over  the  same,  and  in  the  course  of  the  proceedings 
therein,  which  the  suprenio  court  possessc's  in  a  like  case;  and 
it  may  render  any  judgment,  or  grant  either  partj*  any  relief, 
which  the  supreme  court  might  remler  or  grant  in  a  like  case, 
and  may  enforce  its  mandates  in  like  manner  as  the  supremo 
court.  And  the  county  judge  possesses  the  same  power  atid 
authority,  in  the  action  or  special  prorreding,  which  a  jus-tice 
of  the  supreme  court  possesses,  in  a  like  action  or  special  pro- 
ceeding, brought  in  the  supreme  court. 

I   34SI.  Po%ver   of  connty  Jnilf^e   in   npeclal   procecdlnflTfi. 
The  county  judge  also  possesses  the  same  p<>wer  and  authority, 
in  a  special  proceeding,  which  cnn  be  lawfully  Instituted  before 
hiro,   out  of  court,  wtiich   a .  justice  of   the  supreme   court   p<>s- 
W88CB  in  a  like  special  proceeding,  instituted  liefore  him  in  like 
manner. 
I  mo.  fPfaen   and    pcnalflcfit    lio-w   remitted. 
T'pon   the  application   of  n   person,   who   has   been   fined'  by   a 
«mrt,  or  of  a   penwin  whose  recognizance  has  become  forfeitod. 
or  of  his  stirety,  the  contity  court  of  the  county  in   which  the 
tprm  of  the  court  was  bi'ld,  wl>ero  the  fine  was  imposed,  or  the 
recognizance  taken,   may,   excei»f    as  otherwise  prescribed   in   the 
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next  section,  npon  good  cause  shown,  and  upon  snck  terms  as 
it  deems  just,  make  an  order,  remitting  the  fine,  wholly  or 
partly,  or  the  forfeiture  of  the  recognizance,  or  part  of  the 
penalty  thereof;  or  it  may  discbarge  the  recognizance.  If  a 
fine  so  remitted  has  been  paid,  the  county  treasurer,  or  other 
officer,  in  whose  hands  the  money  remains,  must  pay  the  aame^ 
or  the  part  remitted,  according  to  the  order. 

2  R.  S.  486,  f  87. 

I  851.    [Ant'd,  1896.]     Re^trlctionii  upon  poorer  to  roBiit. 

The  last  section  does  not  acthorize  a  county  court  to  remit 
any  part  of  a  fine,  exceeding  two  hundred  and  fifty  dollars  im- 
posed by  the  supreme  court  upon  conviction  for  a  crimtpal 
oflTensiv,  or  a  fine  to  any  amount  imposed  by  a  court  upon  an 
oiticer  or  other  person,  for  an  actual  contempt  of  court,  or  for 
disobedience  to  its  process,  or  other  mandate;  or  to  remit  or 
dibcharge  a  recognizance  taken  in  its  county  for  the  appearance 
of  a  person  in  another  county.  In  the  latter  case,  the  power 
of  remitting  or  discharging  the  recognizance  is  vested  in  the 
county  court  of  the  county,  in  which  the  person  is  bound  to 
appear. 

Id.,  i  88,  am'd;  L.  1896.  ch.  946. 

S  852.  Hollce  of  applloatlon,  ete.|  oosta  to  bo  paid  on 
remlMMlon. 

An  application  for  an  order^  as  prescribed  in  the  last  section 
but  one,  cannot  be  heard,  until  sucn  notice  thereof  as  the  court 
deems  reasonable,  has  been  given  to  the  district-attorney,  of 
the  county,  and  until  he  has  had  an  opportunity  to  examine  the 
matter,  and  prepare  to  resist  the  application.  And  upon  grant- 
ing such  an  order,  the  court  must  alwasrs  impose,  as  a  condition 
thereof,  the  payment  of  the  costs  and  expenses,  if  any,  incurred 
in  an  action  or  special  proce<Miing  for  the  collection  of  the  fine, 
or  the  p€>nalty  of  the  recognizance. 
Id.,    8f   89   and   41. 


{    858.     Ktncn    Imposed   by    Jmitlees    off   tbe    peneop    ^m^^ 
remitted. 

Where  a  person  has  been  fined  by  a  court  of  special  sessions, 
or  by  a  justice  of  the  peace,  upon  a  conviction  for  an  offence, 
and  has  been  committed  to  jail  for  non-payment  of  the  fine,  the 
county  court  of  the  county  may  make  an  order,  remitting  the 
fine,  wholly  or  prirtly,  and  discharging  him  from  his  imprison- 
ment. The  power  oonferred  by  this  section  must  be  exercised 
in  the  manner  prescribed,  and  subject  to  the  provisions  con- 
taine<l.  In  the  last  three  sections. 

Id.,  S  42. 

I  364.    "Who  may  maUe   orders. 

In  an  action  or  special  proceeding  in  a  county  court,  an  order 
may  be  made  without  notice,  or  an  order  to  stay  proceedings 
may  be  made  upon  notice,  by  a  justice  of  the  supreme  court,  or 
by  the  county  judge  of  the  county  where  the  attorney  for  thfi 
applicant  resides,  in  a  ca8e  where  the  county  judge,  in  whose 
court  the  action  or  special  proceeding  is  brought,  may  make 
the  same,  out  of  court;  and  with  like  effect 
S«e   L.    1847,    eh.   280,    |  84. 
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f  3ff5.  [Am'd,  1877,  19<M>.]  Covitty  court  •enalona  and 
ten&a. 

The  county  court  is  always  open  for  the  transaction  of  any 
business,  for  which  notice  is  not  required  to  be  given  to  »u 
adverse  party,  except  where  it  is  specially  prescribed  by  iaw^, 
that  the  business  must  be  done  at  a  stated  term. 

See   Co.    Proc.,    |    31.    and    L.    1847,    eh.    470,    part   of   I    24.  Am'd  hv   L. 

1909.    ch.    05.    Also    partly    repealetl    by    L.    1809,    ch.    35.    See  ConHolidated 

Laws.    tit.    Jadlclary   Law,    f|    100-191.      See   note   30   of  notes  of   Board   of 
Statutory  GonsoUdatlon  at  end  of  code. 

i  sse.  [Old  section  repealed  by  L.  1909,  chs.  IG  and  35.  See 
Consolidated  Laws,  tit.  County  Law,  §  240,  Judiciary  Law, 
S  ld2.] 

f  356.  [New  iic-ctlon  —  Added,  1900.]  Power  of  county 
Jvd^e  'vrben  lioldinir  court  In   another  county. 

During*  the  period  that  any  county  judge  shall  be  in  a  county 
other  than  his  own,  for  the  purpose  of  holding  courts  therein, 
he  may  exercise  all  the  powers  and  perform  all  the  duties  of  the 
county  judge  of  such  other  county,  which  said  Ia8t-menti9ned 
judge  is  by  law  authorized  to  exercise  and  perform  out  of  court 
or  in  vacation^  provided,  however,  that  nothing  herein  contained 
shall  empower  him  to  perform  the  duties  of  surrogate  in  such 
other  county. 

Added  by  L.  1900.  ch.  05.  Derivation  —  L.  1877,  ch.  11,  |  1.  See 
note  1   of  notes  of  Board  of  "Statutory   Consolidation  at  end  of  code. 

i  367.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  533,  541.] 

I  358.  [Partly  repealed  by  L.  1909,  chs.  16  and  35;  but  see 
Consolidated  Laws,  tits.  County  Law,  §  12,  Judiciary  Law, 
f  197,  which  embody  the  whole  of  this  section.] 

f  35©.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,   §§  196,  1Q7.  285,  318,  319.] 

i  seo.  [Repealed  by  L.  1900,  chs.  35  and  65.  See  Consoli- 
dated Laws.  tit.  Judiciary  Law,  §§  198,  382-885;  and  also  Code 
Civ.  Proc,  i  2513a.] 

i  80l^  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  197,  318,  319.] 
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CHAPTER  IV. 

Limitation  of  the  Time  of  Enforcing  a  Civil 

Remedy. 

TITLS     I.— Aetlm  f«r  the  Beeovery  of  BmI  Prop«rtj. 

TITLl    II.— letloni  oth«r  tham  for  the  Beeof erj  of  Beal  Praporty. 

TITLS  lU.— General  Prorlalone. 

TITLE  I. 

Actions  for  the  recovery  of  real  proi>erty. 

Sec.  362.  When  tbe  people  will  not  ene. 
363.  Action  by  gruntco  from   the  StAte. 
864.  Action  after  annolling  letters  patent. 
366,  366    Seizin  within   twenty   years,   when   neceeeary,   etc. 

867.  Action   after   entry. 

868.  Poaseselou,  when  presumed;  occnpatlon  presumed  to  be  under  legmj 

tlUe. 

869.  Adverse    possession    under    written    instrument    or    judgment. 

870.  Id.;   what  constitutes  It. 

371.  Adverse  possesBlon  under  claim  of  title  not  written. 

872.  Id.,  what  constitutes  it. 

878.  Relation  of  landlord  and  tenant,  as  affecting  adverse  jNwaeselon. 

874.  Right   not  affected   by  descent   cast. 

875.  Certain  disabilities  excluded  from  time  to  commence  action. 

i  362.     IVhvn   tlie   people   'nlll  not   fine. 

The  pt^ople  of  the  State  will  not  sue  a  person  for  or  witli 
respect  to  real  property,  or  the  issues  or  t)rofits  thereof,  by  reason 
of  the  right  or  title  of  the  people  to  the  same,  unless  either, 

1.  The  cause  of  action  accrued  within  forty  years  before  the 
aHion  is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  hare  received 
the  rents  and  profits  of  the  real  property,  or  of  some  part  thereof, 
within  the  same  period  of  time. 

Go.  Proc,  {  76,  am*d. 

I  S4I8.    AetioB  br  iri'ant^e  from  the  State. 

An  action  shall  not  be  brought  for  or  with  respect  to  real 
property,  by  a  person  claiming  by  yirtue  of  letters  patent  or  a 
grant,  from  the  people  of  the  State,  unless  it  might  have  been 
maintained  by  the  people,  as  prescribed  in  this  title,  It  the 
patent  or  grant  had  not  been  issued  or  made. 

Id.,   f  76. 

I  3<M.    Action  after  annnlUnK  lettem  patei\t. 

Where  letters  patent  or  a  grant  of  real  property,  issued  or 
made  by  the  people  of  the  State,  are  declared  void  by  the 
determination  of  a  competent  court,  rendered  upon  an  .illegation 
of  a  fraudulent  suggestion  or  concealment,  or  of  a  forfeiture,  or 
mistake,  or  ignorance  of  a  material  fact,  or  wrongful  detaining, 
or  defective  title;  an  action  of  ejectment,  to  recover  the  premises 
in  question,  may  be  commenced,  cither  by  the  people,  or  by  a 
subsequent  patentee  or  grantee  of  the  same  premises,  his  heirs, 
or  assigns,  within  twenty  years  after  the  determination  is  made: 
but  not  after  that  period. 
UL.   I  TT. 
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I  S65*    Seisin  -within  twentr  years,  ^hen  necessary,  etc* 

An  action  to  recover  real  property,  or  the  possession  thereof, 
cannot  be  maintained  by  a  party,  other  than  the  people,  unlets 
the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seized  or 
possessed  of  the  premises  in  qnention,  within  twenty  years  before 
the  commencement  of  the  action. 
Co.   Proc.,  f  78. 

§    304I.     The    sane. 

A  defence  or  counterclaim,  founded  upon  the  title  to  reat 
property,  or  to  rents  or  services  out  of  the  sume,  is  not  effectual, 
onloKS  the  j)ersou  making  it.  or  under  wlioi^e  title  it  is  made,  or 
hii  ancestor,  predeces-sor,  or  grantor,  was  seized  or  possessed  of 
the  premises  in  question,  within  twenty  years  before  the  com- 
mitting of  the  act,  with  respect  to  which  it  is  made. 

Id..   I  79.   am'd. 

i    367.     Action   after    entry. 

An  entry  upon  real  property  is  not  sufficient  or  valid  aa  a 
claim,  unless  an  action  is  commenced  thereupon,  within  one 
year  after  the  making  thereof,  and  within  twenty  years  after 
the  time,  when  the  right  to  make  it  descended  or  accrued. 

Id..  I  80. 

i  368.  Posaesslen,  wlten  preenntedi  occnpatlon  presmnaeU 
to   be    antler   le^al   title. 

In  an  action  to  recover  real  property,  or  the  possession  thereof, 
the  person  who  establishes  a  legal  title  to  the  premises  is  pre- 
sumed to  have  been  possessed  thereof,  within  the  time  required 
by  law;  and  the  occupation  of  the  premises,  by  another  person, 
is  doomed  to  have  been  under  and  in  subordination  to  the  legal 
title,  unless  the  premises  have  been  held  and  possessed  adversely 
to  the  legal  title,  for 'twenty  years  before  the  commencement 
of  the  action. 

Id.,  i  ta. 

S  869.    A4Terse  poMsesslon  nnder  written  instmment  or 


Ji 

Where  the  occupant,  or  those  under  whom  he  claims,  entered 
into  the  possession  of  the  premises,  under  claim  of  title,  exclu- 
sive of  any  other  right,  founding  the  claim  upon  a  writu^n 
instrument,  as  being  a.  conveyance  of  the  i)remises  in  question, 
oc  upon  the  decree  or  judgment  of  a  competent  court;  and 
there  has  been  a  continued  occupation  and  possession  of  the 
premises,  included  in  the  instrunient,  dc^oreo,  or  judgment,  or 
of  Pome  part  thereof,  for  twenty  yearn,  nnder  the  same  claim; 
the  premises  so  included  are  deemed  to  have  been  held  adversely; 
except  that  where  they  consist  of  n  tract,  divided  into  lots,  the 
liossession  of  one  lot  is  not  deemed  a  possession  of  any  other  lot. 

Id..   I   8L 

}  STO.    M.9  'vrliat  eonstltntes  It. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a 
person  claiming  a  title,  founded  upon  a  written  instmment,  or 
a  judgment  or  decree,  land  is  deemed  to  have  been  possess^? 
and  occupied  in  either  of  the  following  cases: 

1.  Where  ft  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  inclosurei 

3  tl3 
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3.  Where,  although  not  Inclosed,  it  has  been  used  for  the  sup- 
ply at  fuel,  or  of  fencing  timber,  either  for  the  purposes  of  hus- 
bandry, or  for  the  ordinary  use  of  the  occupant. 

Where  a  known  farm  or  a  single  lot  has  been  partly  improyed, 
the  portion  of  the  farm  or  lot  that  has  been  left  not  cleared,  or 
not  inclosed,  according  to  the  usual  course  and  custom  of  the 
adjoining  country,  is  deemed  to  have  been  occupied  for  the  same 
length  of  time,  as  the  part  improved  and  cultivated. 

Oo.  Fno. ,  1 88,  am'd. 

I  8T1.  Adverse  possesaion  midev  clAlu  of  title  BOt  ^rrlttett. 

Where  there  has  been  an  actual  continued  occupation  of  prem- 
ises, under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  instrument,  or  a  judgment  or  decree,  the 
premises  so  actually  occupied,  and  no  others,  are  deemed  to  have 
been  Held  adversely. 

I<L.|8C 

I  STS.  Id.  I  wh»t  eomstltiites  it. 

For  the  purpos^  of  constituting  an  adverse  possession,  by  a  per> 
son  claiming  title,  not  founded  upon  a  written  instrument,  or  a 
judgment  or  decree,  land  is  deemed  to  have  been  possessed  find 
occupied  in  either  of  the  following  cases,  and  no  others: 

1.  Where  it  has  been  protected  by  a  substantial  inclosvre. 

2.  Where  It  has  been  usually  cultivated  or  improved. 

I<L.|85. 

I  878*  Relation  of  landlord  and  tenant,  as  alfeetlnv 
adveEse  possession. 

Where  the  relation  of  landlord  and  tenant  has  existed  between 
any  persons  the  po8se8»ion  of  the  tenant  is  deemed  the  possession 
of  the  landlord,  until  the  expiration  of  twenty  years  after  the 
termination  of  the  tenancy;  or,  where  there  has  been  no  written 
lease,  until  the  expiration  df  twenty  years  after  the  last  payment 
of  rent;  notwithstanding  that  the  tenant  has  acquired  another 
title,  or  has  claimed  to  hold  adversely  to  his  landlord.  But  this 
presumption  shall  not  be  made,  after  the  periods  prescribed  in 
this  section. 

Id.,  196. 
I  874.  Rlffbt  not  alfeeted  bx  desoent  <sast. 

The  right  of  a  person  to  the  possession  of  real  property  is  not 
impaired  or  aflPected,  by  a  descent  being  cast,  in  consequence  of 
che  death  of  a  person  in  possession  of  the  property. 

ia..i87. 

f  87B.  Certain  dlsabllltlea  exelnded  from  time  to  eom- 
Bkenee  aetlon. 

If  a  person,  who  might  maintain  an  action  to  recover  real  prop- 
erty, or  the  possession  thereof,  or  make  an  entry,  or  interpose  a 
defence  or  counterclaim,  founded  on  the  title  to  real  property,  or 
to  rents  or  services  out  of  the  same,  is  when  his  title  first  de- 
scends, or  his  cause  of  action  or  right  of  entry  first  accrues, 
either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
Tietion  of  a  criminal  offence^  for  a  term  less  than  for  life: 

e4 
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The  time  of  such  a  disability  la  not  a  part  of  the  time,  limited 
in  this  title,  for  commencing  the  action,  or  making  the  entry,  or 
interposing  the  defence  or  counterclaim;  except  that  the  time  so 
limited  cannot  be  extended  more  than  ten  years,  after  the  disa- 
bility ceases,  or  after  the  death  of  the  person  so  disabled. 


^^ 
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TITLE  n. 

« 
Actioiu  other  than  for  the  recovery  of  real  property. 

Sec.  876.  When  ntiafaction  of  Jtidgment  presunod. 
377.  Bffect   of    return    of   ezecatlon. 
878.  How  presumptiOD   raised. 

379.  Limitation  of  action  to  redeem  from  a  mortftfe. 
880.  Other  periods  of  limitation. 

381.  Within   twenty   years. 

382.  Within  six   years. 
aRa.  Within  three   years. 
884.  Within  two  years. 

385.  Within   one  year. 

386.  When  cause  of  action  accrues  on  a  current  accoant. 

887.  Action  for  penalty,  etc.,  by  any  person  who  will  sue. 

888.  Actions  not   before   provided  for. 

888.  Actions  by  the  people  subject  to  the  same  llmltationa. 

Sdo.  Actions  against  a  non-resident*  npon  a  demand  Itsirred  by  tha  taw 
of  his  residence. 

390a.  Limitation  of  time  to  enforce  a  caune  of  action  arising  In  another 
state. 

801.  Wheu  |)eraon  liable,  etc.,  dies  without  the  state. 

302.  CauHc  of  action  accruing  between  tlie  death  of  a  testator  or  In- 
testate, and  the  grant  ol  lettera. 

898.  No  limitation  of   action  on   bank   notes,  etc. 

8M«  Action  against  dlrectera,  etc.,  of  banlcs. 

896,  Acknowledgment  or  new  promise  mnst  be  in  writing. 

896.  Bzceptions,   as  to  persons  under  disabilities. 

897.  Defence  or  counterclaim. 

S  lire,  [Am'd,  1804.]  Wheii  aatlafactlon  of  Judgrmemt 
preanmod. 

A  final  judgment  or  decree  for  a  sum  of  money,  or  directingr 
the  payment  of  a  sum  of  money,  heretofore  rendered  in  a  sur- 
rogate's court  of  the  State,  or  heretofore  or  hereafter  rendered, 
in  a  court  of  record  within  the  United  States,  or  elsewhere,  or 
hereafter  docketed  pursuant  to  the  provisions  of  section  thirty 
hundred  and  seyenteen  of  this  act,  is  presumed  to  be  paid  and 
satisfied,  after  the  expiration  of  twenty  years  from  the  time, 
when  the  party  recovering  it  was  first  entitled  to  a  mandate  to 
enforce  it.  This  presumption  is  conclusive,  except  as  against  a 
person,  who,  within  twenty  years  from  that  time,  makes  a  pay- 
ment or  acknowledges  an  indebtedness  of  some  part  of  the 
amount  recovered  by  the  judgment  or  decree,  or  his  heir  or  per- 
sonal representative,  or  a  x)er8on  whom  he  otherwise  represents. 
Such  an  acknowledgment  must  be  in  writing,  and  signed  by  the 
person  to  be  charged  thereby. 
L.  18M,  ch.   807. 

S  377.    Eiffect  of  return  of  execution. 

If  the  proof  of  payment,  under  the  last  section,  consists  of  the 
return  of  an  execution  partly  satisfied,  the  adverse  party  may 
show,  iu  full  avoidance  of  the  effect  thereof,  that  the  alleged 
partial  satisfaction  did  not  proceed  from  a  payment  made,  or  a 
sale  of  property  claimed,  by  him  or  by  a  person  whom  he  repre- 
sents. 

I   378.     Moynr   preanmptlon    raised. 

A  person  may  avail  himself  of  the  presumption  created  by  the 
last  section  but  one,  under  an  allegation  that  the  action  waa 
not  commenced,  or  that  the  proceeding  was  not  taken,  within  the 
time  therein  limited. 

t  879.    LIntitatlon  of  action  to  redeem  from  a  mortiraire* 

An  action  to  redeem  real  property  from  a  mortgage,  with  or 
without  an  account  of  rents  and  profits,  may  be  maintained  bj 
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the  mortgagor,  or  those  claiming  nnder  him,  against  the  mort- 
gagee in  pofisession,  or  those  claiming  under  him,  nnless  he  or 
they  have  continuously  maintained  an  adverse  possesston  of  the 
mortgaged  premises,  for  twenty  years  after  the  breach  of  a  con- 
dition of  tne  mortgage,  or  the  non-fulfilment  of  a  corenant 
therein  contained. 

I  880.    Otiier  periods  of  limitation. 

The  following  actions  must  be  commenced  within  the  following 
periods,  after  the  cause  of  action  has  accrued. 
Co.  Proc.,  part  of  |  74,  aod  9  80- 

i  381.  £Am*d,  1877.]     Within  t^renty  years. 

Within  twenty  years: 

An  action  upon  a  sealed  instrument. 

But  where  the  action  is  brought  for  breach  of  a  covenant  of 
seisin,    or   against   incumbrances,   the   cause    of   action    is,    for 
the  pari>08es  of  this  section  only,  deemed  to  have  accrued  upon 
an  eviction,  and  not  before. 
Id.,  vast  of  I  90. 


§  382.    £Am*d,  1877,  eh.  416  and  422.]     W^ltlUn  six  years. 

Within  six  years: 

1.  An  action  upon  a  contract  obligation  or  liability  express  or 
implied;     except  a  judgment  or  sealed  instrument. 

2.  An  action  to  recover  upon  a  liability  created  by  statute i 
except  a  penalty  or  forfeiture.- 

8.  An  action  to  recover  damages  for  an  injury  to  property,  or  a  per- 
sonal injurv;  except  in  a  case  where  a  different  period  is  expressly 
prescribed  in  this  chapter.     (See  §  383,  subd.  5;  §  884,  subd.  1.) 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  ppocure  a  judgment,  other  than  for  a  sum  of 
money,  on  the  ground  of  fraud,  in  a  case  which,  on  the  thirty- 
first  du;  of  December,  1846,  was  cognizable  by  the  court  of  chan- 
cery.The  cause  of  action,  in  such  a  case,  is  not  deemed  to  have 
aecrned,  antil  the  discovery,  by  the  plaintiff,  or  the  person  under 
whom  he  claims,  of  the  facts  constituting  the  fraud. 

6.  An  action  to  establish  a  will.  Where  the  will  has  been  lost, 
concealed,  or  destroy^,  the  cause  of  action  is  not  deemed  to 
have  accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person 
under  whom  he  claims,  of  the  facts  upon  which  its  validity  de- 
pends. 

7.  [Ani'dt  18fM.]  An  action  upon  a  judgment  or  decree,  ren- 
dered in  a  court  not  of  record,  except  where  a  transcript  shall 
he  filed,  pnnraant  to  section  thirty  hundred  and  seventeen  of 
thia  act,  and,  also,  except  a  decree  heretofore  rendered  In  a  surro- 
l^ate's  court  of  the  State.  The  cause  of  action,  in  such  a  case,  is 
deemed  to  have  aecraed  when  final  judgment,  was  rendered. 

lu  18M,  flh.  807. 

I  888.    [Am'd,  1877.]     "Within  three  years. 

Within  three  years: 

1,  An  action  against  a  sheriff,  coroner,  constable,  or  other  offi- 
cer, for  the  non-payment  of  money  collected  upon  nn  execution. 

2.  An  action  against  a  constable,  upon  any  other  liability  in- 
curred by  him,  by  doing  an  act  in  his  official  capacity,  or  by  the 
omission  of  an  official  duty:  except  an  escape^ 
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3.  An  action  upon  a  statute,  for  a  penalty  or  forfeitnre,  where 
the  action  is  given  to  the  person  aggrieved,  or  to  that  person  and 
the  people  of  the  State,  except  where  the  statute  imposing  it  pre- 
scribes a  different  limitation. 

4.  An  action  against  an  executor,  administrator,  or  receiver, 
or  against  the  trustee  of  an  insolvent  debtor,  apoointed,  as  pre- 
scribed by  law,  in  a  special  proceeding  instituted  in  a  court  or 
before  a  judge,  brought  to  recover  a  chattel,  or  damages  for  tak- 
ing, detaining,  or  injurmg  personal  property,  by  the  defehdaat,  or 
the  person  whom  he  represents. 

i).  An  action  to  recoTcr  damages  for  a  personal  injnry,  resulting 

from  negligence. 

Substitute  for  Co.  Fioc.,  f  02:  U  18M,  cb.  572;  L.  1880,  ch.  440;  I*  IMS, 
«h.  600.  f  2. 

f  3M4.  [Ain*d,  1806,  1800.]     Within  two  years. 

Within  two  years: 

1.  An  action  to  recover  damages  for  libel,  slander,  assault 
battery,  seduction,  criminal  conversation,  false  imprisonment 
mslicious  prosecution  or  malpractice. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
people  of  the  State. 

Cow   Proc..   I  03.   am'd.     See  post,  |  1902.     L.   180G,  eta.  S3S;   L.  1900.   fib. 
117.     In  effect  Sept.  1.  1900. 

}  385.    Within   one   year. 

Within  one  year: 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  liability  in- 
curred by  him,  by  doing  an  act  in  his  omcial  capacity,  or  by 
the  omission  of  an  official  duty;  except  the  non-payment  of  money 
collected  upon  an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

BabsUtnte  for  Go.  Proc..  f  94.      See  1  R.  S.  772.  |  8;  L.  1902,  ch.  000.  |  2. 

i  886.  W^hen  canse  of  action  aocrnea  on  a  ewrveat 
account. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual* 
open,  and  current  account,  where  there  have  been  reciprocal  de- 
mands between  the  parties,  the  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  the  last  item,  proved  in  the  account  oa 
either  side. 

Co.    Proc.,    f    96. 

S  38T.  Action  for  penalty,  etc.,  hy  nny  pemon  vrlta 
will  Mue. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given 
wholly  or  partly  to  any  person  who  will  prosecute  for  the  same* 
must  be  commenced  within  one  year  after  the  commission  of  the 
offence;  and  if  the  action  Is  not  commenced  within  the  year  by  a 
private  person,  it  may  be  commenced  within  two  years  there- 
after, in  behalf  of  the  people  of  the  State,  by  the  attorney-gen- 
eral, or  the  district-attorney  of  the  county  where  the  offence-  wbm 
committed. 

M.,  8  OO* 

I  888.    Aotlons  not  before  provided  for. 

An  action,  the  limitation  of  which  is  not  specially  prescribed  In 
this  or  the  last  title,  must  be  commenced  within  ten  years  after 
the  cause  of  action  accrues. 

M.,  $  97.      See  1  197a. 
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f  809u    A«iti«»0  %T  the  people  snbjeet  to  the  aasie  Itmlta- 

The  limitations,  prescribed  in  this  title,   applj  alike  to  ac- 
tions broQght  in  the  name  of  the  people  of  the  Btate,  or  for  their 
benefit,  and  to  actions  by  private  persons. 
Co.  Proc.,  9  96. 

*  §  S90.  Action  avalnat  a  non-resident,  npon  a  den&and 
hawed  by  the  lavr  of  hia  residence. 

Where  a  cause  of  action,  which  does  not  involve  the  title  to 
or  pooaeasion  of  real  property  within  the  State,  accrues  ag^ainst  a 
person,  who  is  not  then  a  resident  of  the  State,  an  action  cannot 
be  brought  thereon  in  a  court  of  the  State,  against  him  or  his  per- 
sonal representative,  after  the  expiration  of  the  time,  limited,  by 
the  laws  of  his  residence,  for  bringing  a  like  action,  except  by.  a 
resident  of  the  State,  and  in  one  of  the  following  cases: 

1.  Where  the  cause  of  action  originally  accrued  in  favor  of  a 
resident  of  the  State. 

2L  Where,  before  the  expiration  of  the  time  so  limited,  the  per- 
son, in  whose  favor  it  originally  accrued,  was  or  became  a  resi- 
dent of  the  State;  or  the  cause  of  action  was  assigned  to,  and 
thereafter  continuously  owned  by  a  resident  of  the  State. 

fSttO-a.  [Added,  1808.3  Iiimitatioa  of  time  to  enforce  a 
canae  of  action  ariaingr  in  another  atatc. 

Where  a  cause  of  action  arises  outside  of  this  state,  an  action 
cannot  be  brought,  in  a  court  of  this  state,  to  enforce  said  caulf 
of  action,  after  the  expiration  of  the  time  limited  by  the  laws  oi 
the  state  or  country  where  the  cause  of  action  arose,  for  bringing 
an  action  upon  said  caus^  of  action,  ('xcel)t  where  the  cause  of 
action  originally  accrued  in  favor  of  a  resident  of  this  state. 
Nothing  in  this  act  contained  shall  affect  any  pending  action  or 
proceeding. 

L.  1902,  ch.  193.    In  effect  Sept.  1,  1902. 

1391.  [Am*d,  1877.]  When  person  liable,  etc.,  die*  with- 
oat  the  State. 

If  a  person,  against  whom  a  cause  of  action  exists,  dies  without 
the  State,  the  time  which  elapses  between  his  death,  and  the  ex- 
piration of  eighteen  months  after  the  issuing,  within  the  State. 
of  letters  testamentary  or  letters  of  administration,  is  not  a  part 
of  the  time  limited  for  the  commencement  of  an  action  therefor. 
against  his  executor  or  administrator. 

1892.  (Anu'd,  1877.]  Canse  of  action  accruing  between 
the  death  ot  a  testator  or  intestate,  and  the  irrant  of 
letters. 

For  the  purpose  of  computing  the  time,  within  which  an  action 
must  be  commenced  in  a  court  of  the  State,  by  an  executor  or 
administrator,  to  recover  personal  property,  taken  after  the  death 
of  a  testator  or  intestate,  and  before  the  issuing  of  letters  testa- 
mentary or  letters  of  administration:  or  to  recover  damago^  for 
taking,  detaining,  or  injuring  personal  property  within  the  same 
period;  the  letters  are  deemed  to  have  been  issued,  within  six 
years  after  the  death  of  the  testator  or  intestate.  But  whero 
an  action  is  barred  by  this  section,  any  of  the  next  of  kin,  h>/ra- 
tees,  or  ^editors,  who,  at  the  time  of  the  transaction  upon  which 

*  See  post,  I  401. 
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it  might  haye  been  founded,  was  within  the  age  of  twenty-one 
years,  or  insane,  or  imprisoned  on  a  criminal  charge,  may,  within 
five  years  after  the  cessation  of  such  a  disability,  maintain  an 
action  to  recover  damages  by  reason  thereof:  in  which  he  may 
recover  such  sum,  or  the  value  of  such  property,  as  he  would  have 
received  upon  the  final  distribution  of  the  estate,  if  an  action  had 
been  seasonably  commenced  by  the  executor  or  administrator. 

§  393.  No  llmltatlou  ^  aetiOA  on  bank  notea,  etc. 

This  chapter  does  not  aiiect  an  action  to  enforce  the  payment 
of  a  bill,  note,  or  other  evidence  of  debt  issued  by  a  moneyed  cor- 
poration, or  issued  or  put  in  circulation  as  money. 

Co.  Proc.,  {  108. 

f3&4.  [Am*d,  1877,  1897.]  Action  avalnst  direetors,  etc, 
of  banks. 

This  chapter  does  not  affect  an  action  against  a  director  or 
stockholder  of  a  moneyed  corporation,  or  banking  association,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  the  common  law  or  by  statute;  but  such  an  action 
must  be  brought  within  three  years  after  the  cause  of  action  has 
accrued. 

Ck>.  Proc,  I  100,  ani*d;  L,  1807,  ch.  281.    In^effect  September  1,  \Hn. 

Jl  895.  Aclcnonvledarment     or    neir    promise     mast    be     In 
vrritlnar. 

An  acknowledgment  or  promise  contained  in  a  writing,  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  a  case 
out  of  the  operation  of  this  title.  But  this  section  does  not  alter 
the  effect  of  a  payment  of  principal  or  interest. 

Id.,  {  110. 

i  396.  Exceptlonsy  an  to  peraonn  ander  disabilities. 

If  a  person,  entitled  to  maintain  an  action  specified  in  this  title, 
except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
officer  for  an  escape,  is,  at  the  time  when  the  cause  of  action 
accrues,  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or. 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
in  this  title  for  commencing  the  action;  except  that  the  time  so 
limited  cannot  be  extended  more  than  five  years  by  any  such  dis- 
ability, except  infancy;  or  in  any  case,  more  than  one  year  after 
the  disability  ceases. 

Id.,  i  101. 

1397*  Defence  or  connterclalm. 

« 

A  cause  of  action,  upon  which  an  action  cannot  be  siaintained, 
as  prescribed  in  this  title,  cannot  be  effectually  interposed  as  a 
defence  or  counterclaim. 

70 


?■  4, 1 3  LDflTATIONS.  8§  308-JOO 

nXLB  UL 


When  action  deemed  to  be  commenced. 
Attempt  to  commeoce  action  In  a  coart  of  record. 

400.  Id.:  in  a  court  not  of  record. 

401.  Bxceptlon,  when  defeodaot   1b  without  the  State. 

402.  Id.;  when  a  person  entitled,  etc.,  dies  before  limitation  expires. 

403.  Id.;  when  a  person  liable,  etc..   dies  within  the  Staie. 

404.  In  suits  bgr  aliens,  time  of  disability  in  case  of  war  to  be  deducted 
406.  Prorlsion   where  judgment  has   been    roTorsed. 

406.  Stay    by  injunction,   etc.,    to  be  de^luctod. 

407.  Certain  actions  by  a  principal,  for  misconduct  of  an  agent,  etc. 

408.  DlsaMlltj  must  exist  when  rlsiit  accrues. 

409.  If  sereral  disabilities,   no  llmltatloo  until  sll  removed. 

410.  ProTlsion  when  the  action  cannot  be  maintained  without  a  demand. 

411.  ProYlsiob   In  esse  of  submission   to  Arbitration. 

412.  PrOTlsion  when  action   Is  discontinued,   etc.,   after  answer. 

413.  How  objection   taken,   under  this  chapter. 

414.  Gases  to  which  this  chapter  applies. 
416.  Mode  of  computing  periods  of  limitation. 

i  3SS.     [%iu'd,   1877.]      When   action   deemed  to   be   com- 


An  acrtion  is  commenced  against  a  defendant,  within  the 
me&nin^  of  any  provision  of  this  act,  which  limits  the  time  for 
commencing  an  action,  when  the  summons  is  served  on  him:  or 
on  a  co-defendant  who  is  a  joint  contractor,  or  otherwise  united 
in  interest   with  him. 

€•,   Proe.,   I  90,   am*d. 


}  380U    Atteaspt  to  eootnienee  Aotlon  in  a  oonrt  of  record. 

An  attempt  to  commence  an  action,  in  a  court  of  record,  is 
equivalent  to  the  commencement  thereof  against  each  defendant, 
within  the  meaning?  of  each  provision  of  this  act,  whi^^h  Iimir» 
the  time  for  commencinf^  an  action,  when  the  summons  ia 
delivered,  with  the  intent  that  it  shall  be  actually  Berved,  to 
the  sheriff,  or,  where  the  sheriff  is  a  party,  to  a  coroner  of  the 
eounty,  in  which  that  defendant,  or  one  of  two  or  more  co- 
defendauta,  who  are  joint  contractors,  or  otherwise  united  in 
interest  with  him,  resides  or  last  resided;  or.  if  the  defendant 
is  a  corporation,  to  a  like  ofiScer  of  the  county,  in  which  it  is 
established  by  law,  or  wherein  its  general  business  is  or  wab 
last  transacted,  or  wherein  it  keeps,  or  last  kept,  an  office  for 
the  transaction  of  business.  But  in  order  to  entitle  a  plaintiff 
to  the  benefit  of  this  section,  the  delivery  of  the  summons  to  an 
officer  must  be  followed,  within  sixty  days  after  the  expiration 
of  the  time  limited  for  the  actual  commencement  of  the  action, 
by  personal  service  thereof  upon  the  defendant  sought  to  be 
charged,  or  by  the  first  publication  of  the  summons,  as  against 
that  defendant;  pursuant  to  aii  order  for  service  upon  him  in 
that  manner. 

U..  part  of  I  M.  am'd. 

I  400.    Id. I  in  ai  eonrt  not  of  record. 

The  last  section,  excluding  the  provision  requiring  a  publica- 
tion or  service  of  the  summons  within  sixty  days,  applies  1o 
an  attempt  to  commence  an  action,  in  a  court  not  of  record, 
where  the  summons  is  delivered  to  an  offi<'(»r  authorizcMl  to  serve 
th*»  same,  within  the  city  or  town,  wherein  the  person  resides 
r.r  the  corporation  is  located,  as  specified  in  that  section:  pro- 
vided that  actual  service  thereof  is  made  with  due  diligence. 

7X. 
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*i  401.  [Am*d,  1888,  1886.]  Exception,  when  defendAst  ta 
"vrithoat  the  State. 

If.  when  the  cause  of  action  accrues  against  a  person,  he  ia 
without  the  State,  the  action  may  be  commenced  within  the 
time  limited  therefor,  after  his  return  into  the  State.  If,  after 
n  cause  of  action  has  accrued  against  a  person,  he  departs  from 
the  State,  and  remains  continuously  absent  therefrom  for  the 
space  of  one  year  or  more,  or  if,  without  the  knowledge  of  the 
person  entitled  to  maintain  the  action,  he  resides  within  the  State 
under  a  false  name,  the  time  of  his  absence  or  of  such  residence 
within  the  State  under  such  false  name  is  not  a  part  of  the 
time,  limited  for  the  commencement  of  the  action.  But  this 
section  does  not  apply,  while  a  designation,  made  as  prescribed 
in  section  four  hundred  and  thirty,  or  in  subdivision  second  of 
section  four  hundred  and  thirty-two,  of  this  act,  remains  in  force. 

Co.  Proc,  i  100,  am'd;  L.  1888,  ch.  498;  L.  1806,  ch.  666.  In  effect  Sep*. 
1,  1896.    See  ante,  S  390. 

§  4Q2.  Id.)  ivhen  m.  person  entitled,  etc.,  dies  before  liua- 
Itatlon    explren. 

If  a  person,  entitled  to  maintain  an  action,  dies  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survives,  an  action  may  be  commenced 
by  his  representative,  after  the  expiration  of  that  time,  and 
within  cne  year  after  his  death. 

Td.,   f  102.   am'd. 

S  403.  rAm*d,  1891,  1896.]  Id.;  wltcn  a  j!>?riion  liable,  dlea 
within   the    State. 

The  term  of  eighteen  months  after  the  death,  within  this  state, 
of  a  person  against  whom  a  cause  of  action  exists,  or  of  a 
person  who  shall  have  died  within  sixty  days  after  an  attempt 
shall  have  bcfn  made  to  commence  an  action  against  him  pur- 
suant to  the  provisions  of  section  three  hundred  and  ninety -nine 
of  this  act,  is  not  a  part  of  the  time  limited  for  the  commence- 
ment of  an  action  against  his  executor  or  administrator.  If 
letters  testamentary  or  letters  of  administration  upon  his  estate 
are  not  issu^^d,  within  this  state,  at  least  six  months  before  the 
expiration  of  the  time  to  bring  the  action,  as  extende«l  by  the 
foregoing  provision  of  this  section,  the  term  of  one  year  after 
such  letters  are  issued  is  not  a  part  of  the  time  limited  for  the 
commencement  of  such  an  action.  The  time  during  which  an 
action  is  pending  in  a  court  of  record  between  a  person  or  per- 
sons and  an  executor  or  administrator,  wherein  the  person  or 
persons  claim  to  recover  from  the  executor  or  administrator  any 
money  or  other  property  claimed  by  said  executor  or  admin- 
istrator to  belong  to  the  estate  of  the  decedent,  or  is  embraced 
in  the  inventory  of  the  assets  of  said  docedent*8  estate,  is  not  a 
part  of  the  time  limited  for  the  commencement  of  an  action 
against  an  executor  or  administrator,  for  a  claim  against  the 
estate  of  the  decedent  until  the  final  determination  of  the  action 
brought  to  recover  said  or  other  property  claimed  by  said  execu- 
tor or  administrator  to  l)elong  to  said  decedent's  estate: 

1.  Where  the  claim  against  the  estate  of  the  decedent  is 
liquidated  by  the  recovery  of  a  judgment  thereon  against  an 
executor  or  administrator  in  an  action  in  a  court  of  record  or 
under  section  twenty-seven  hundred  and  eighteen  of  this  code, 
after  trial  on  the  merits. 

•  Bee  ante,   {   890. 
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2.  Where  a  legatee  brings  an  action,  or  institutes  a  proceeding, 
against  an  executor  or  administrator  with  the  will  annexed,  to 
enforce  the   payment  of  a  legacy. 

L.  IflOl,  ch.  70;  U  1896.  ch.  807.    In  effect  May  aO>  1806. 

i  404.  In  •alt«  by  aliens,  time  of  dliiablllty  In  case  of 
irar  to  be  deducted. 

Where  a  person  is  disabled  to  sue  in  the  courts  of  the  State, 
by  reason  of  either  party  being  an  alien  subject  or  citiieen  of  a 
country,  at  war  with  the  United  States,  the  time  of  the  continu- 
ance of  the  disability  is  not,  a  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Go.  Proc.,  §  108,  ain*d. 

S  4CXS.    Provision  vrhere  Jndsrment  baa  been  reversed. 

If  an  action  is  commenced  within  the  time  limited  therefor, 
and  a  judgment  therein  is  reversed  on  appeal,  without  awarding 
a  new  trial,  or  the  action  is  terminated  in  any  other  manner 
than  by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint 
for  neglect  to>  prosecute  the  action,  or  a  final  judgment  upon 
the  merits;  the  plaintiff,  or,  if  he  dies,  and  the  cause  of  action 
survives,  his  r^resentative,  may  commence  a  new  action  for 
the  same  cause,  after  the  expiration  of  the  time  so  limited,  and 
within  orie  year  after  such  a  reversal  or  termination. 

Id.,  I  104. 

S  <406.    Stay  by  injunction,  etc.,  to  be  deducted. 

Where  the  commencement  of  an  action  has  been  stayed  by 
injunction,  or  other  order  of  a  court  or  judge,  or  by  statutory 
prohibition,  the  time  of  the  continuance  of  the  stay  is  not  a 
part  of  the  time,  limited  for  the  commencement  of  the  action. 

Id.,  i  106,  am'd.     See  S  1023. 

f  407.  Certain  actions  by  a  principal,  for^  misoonduct 
of  am  acenty  etts* 

WHbere  an  injury  results  from  the  act  or  omission  of  a  deputy 
or  agent,  the  time,  within  which  an  action  to  recover  dan)ages 
by  reason  thereof,  must  be  commenced  by  the  principal,  against 
tho  deputy  or  agent,  must  be  computed  from  the  time,  when  a 
judgment  against  the  principal,  for  the  act  or  omission,  is  first 
recovered  by  the  aggrieved  person;  and  a  subsequent  reversal 
or  setting  aside  of  the  judgment  does  not  extend  the  time. 

$  408«    Disability  must  exist  when  riirht  accivies. 

A  person  cannot  avail  himself  of  a  disability,  unless  it  existed 
when  his  right  of  action  or  of  entry  accrued. 

€».  Px«e.,  I  106,   am*d. 

I  409.  If  several,  disabilities,  no  limitation  until  all 
rentoved. 

Where  two  or  more  disabilities  co-exist,  when  the  right  of 
action  or  of  entry  accrues,  the  limitation  does  not  attach,  until 
all  are  removed. 

Id.,  i  107.  am*d. 

f  410.  Froviaion  vrben  the  action  cannot  be  maintained, 
^vithout  a  dentand. 

Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a 
person  to  maintain  an  action,  the  time,  within  which  tlie  action 
moat  be  commencedj  must  be  computed  from  the  time,  when  the 
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iKiit   to   make  the  demand  is  complete;  except  in  one  of   the 
oUowiiiff  cubes: 

1.  Where  the  right  grows  out  of  the  receipt  or  detention  of 
money  or  property,  by  an  agent,  trustee,  attorney,  or  other  per- 
son acting  in  a  lidaciary  capacity,  the  time  must  be  computcni 
from  the  time,  when  the  person,  liaving  the  right  to  make  the 
demand,  has  actual  knowledge  of  the  facts,  upon  which  that 
right  depends. 

2.  Wliere  there  was  a  deposit  of  money,  not  to  be  repaid  at 
a  tixed  time,  but  only  upon  a  special  demand^  or  a  delivery  of 
personal  property,  not  to  be  returned,  specifically  or  in  kind, 
at  a  fix 0(1  time  or  upon  a  fixed  contingency,  the  time  mast  be 
computed  from  the  demand. 

f411.  ProTiaion  in  cane  of  «iabmts«lon  to  arbitration. 

Where  the  persons,  who  might  be  adverse  parties  in  an  action, 
iiave  entered  into  a  written  agreement  to  submit  to  arbitration, 
or  to  refer  the'  cause  of  action,  or  a  controversy  in  which  it 
might  be  available,  or  have  entered  into  a  written  submission 
thereof  to  arbitrators;  and  before  an  award,  or  other  determina- 
tion thereupon,  the  agreement  or  submission  is  revoked,  so  as 
to  render  it  ineffectual,  by  the  death  of  either  party  thereto,  or 
by  the  act  of  tLe  person  against  whom  the  action  might  have 
iMM^n  brought;  or  tbe  execution  thereof.^  or  the  remedy  upon  an 
award  or  othc-r  determination  thereunder,  is  stayed  by  injunc- 
tion, or  other  order  procured  by  him  from  a  competent'  court  or 
judffe:  Ihe  time  which  has  elapsed,  between  the  entering  into 
the  written  submission  or  agreement,  and  the  revocation  thereof 
or  the  expiration  of  the  stay,  is  not  a  part  of  the  time,  limited 
for  the  commencement  of  the  action. 

§  412.  Provialon  wben  action  !■  dlacontlnned,  etc., 
after  an»ver. 

Where  a  defendant  in  an  action  has  inter[)osed  an  answer,  in 
support  of  which  he  fvould  be  entitled  to  rely,  at  the  trial,  upon 
,a  defence  or  counterclaim  thou  existing  in  his  favor,  die 
remedy  upon  which  at  the  time  of  the  commencement  of  the 
action,  was  not  barred  by  the  provisions  of  this  chapter;  and 
the  complaint  is  dismissed,  or  the  action  is  discontmued,  or 
abates  in  consequence  of  the  plaintiff*s  death;  the  time  which 
intervened,  l»etween  the  commencement  and  the  termluatioD 
of  the  action,  is  not  a  part  of  the  time,  limited  for  the  commenc«>- 
meut  of  an  action  by  the  defendant,  to  recover  for  the  cause 
of  action  so  interposed  as  a  defence,  or  to  interpose  tlie  same 
defence  hi  another  action  Drought  by  the  same  plaintiff,  or  a 
person  deriving  title  from  or  under  him. 

I   413.     Hofv    objection    taken,   under    thla    rbapter. 

The  objection,  that  the  action  was  not  commenced  within  the 
time  limited,  cnn  be  taken  only  by  answer.  The  corresponding 
objection  to  a  defence  or  counterclaim  can  be  taken  only  by 
reply;  except  where  a  reply  is  not  required,  in  order  to  enable 
the  plaintiff  to  raise  an  issue  of  fact,  upon  an  allegation  con- 
tained in  the  answer. 

Co.   Proc,   part  of   §  74. 

1  414.    CnKOM  to  fvblcb   tbifl   cbanter   applies. 

The  provisions  of  this  chapter  apply*  and  constitute  the  only 
rules  of  limitation  applicable,  to  a  civil  action  or  special  pro- 
ceeding, except  in  one  of  the  following  cases: 


^ 
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1.  A  case,  where  a  different  limitation  is  specially  prescribed 
by  law,  or  a  shorter  limitation  is  prescribed  by  the  written 
contract  of  the  parties. 

!!.  A  cause  of  action  or  a  defence  which  accrued  before  the 
first  day  of  July,  1848.  The  statutes  then  in  force  govern,  with 
respect  to  such  a  cause  of  action  or  defence. 

3.  A  case,  not  included  in  the  last  subdivision,  in  which  a 
person  is  entitled,  when  this  act  takes  efEect,  to  commencr'  nn 
action,  or  to  institute  a  special  proceeding,  or  to  take  nny  pro- 
cee<Mnff  therein,  or  to  pursue  a  remedy  upon  a  judgment,  where 
be  commences,  institutes,  or  otherwise  resorts  to  the  sam<>, 
before  the  expiration  of  two  years  after  this  act  takes  effect; 
in  either  of  which  cases,  the  provisions  ot  law  applicable  thereto, 
immediately  before  this  act  takes  effect,  continue  to  be  so  appli- 
cmhle,  notwithstanding  the  repeal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  has  expired, 
when  this  act  takes  effect. 

The  word,  "  action**,  containe<l  in  this  chapter,  is  to  be  con- 
strued, when  it  is  necessary  so  to  do,  as  including  a  special  pro- 
ceeding, or  any  proceeding  therein,  or  in  an  action. 

i  41B.  Mode  of  eompntins  periods  of  llmltatton. 

The  periods  of  limitation,  prescribed  by  this  chapter,  except 
as  otherwise  specially  prescribed  therein,  must  be  computed 
from  the  time  of  the  accruing  of  the  right  to  relief  by  action, 
special  proceeding,  defence,  or  otherwise,  as  the  case  requires, 
to  the  time  when  the  claim  to  that  relief  is  actually  intetiioscd 
by  the  party,  as  a  plaintiff  or  a  defendant,  in  the  particular 
action  or  special  proceeding. 

»  75 
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CHAPTER  V. 
Commencement  of  and  Parties  to  an  Action. 

f  ITLI   I«— 0««M«BMin«Bt  or  as  ▲etltn* 
riTLB  U.-Furtl6tUaB  AoUm. 

TITLB  I. 
Ooiiim«noement  of  an  aotion. 

▲rtid*  2.  The  •ammona  and  accompanyliiff  ptpers;  peraooal  aarrtoa  thtrmil 
appearance   of   the  defendant. 
9.  Sabitltatea  for  penooal  aenrlce  In  apaciil  OMaa. 

ARTICLES  FIRST. 

ne  munmons  and  accompanyina  paper9;  personal  service  thereof  j 

appearanee  of  the  defendant 

Bte.  416.  Action  to  bo  oommencod  by  tummona;  tlmo  i«ti«it  «a«it  aovUnt 
Juriadlctlon. 

417.  Reqoialtea  of  anminona. 

418.  Form  of  aummona. 

419.  Service  of  copy  complaint  or  notice  with  aummona;  conaaqprnii    *' 

failure. 

420.  Caaea  where  each  aerrlce  moat  be  mad*. 

421.  Appearance   of   defendant. 

4M.  When  defendant  muat  anawer  before  time  to  appear  ezplrea. 
428.  Notice  of  no  personal  claim;  effect  of  aerTlce  thereof. 

424.  Effect  of  voluntary  appearance. 

425.  Bummona;    when   and   oy   whom  aerred.    Sheriff'a  duty. 

426.  How  peraonal  service  of  aummona  made  upon  a  natUTal  peroMi. 

427.  428.  Id.;  In  certain  caaea  of  Infancy,  or  lunacy,  etc.,  not  judicially  ^ 

declared. 
420.  Id.;  when  delivery  of  copy  ta  lunatic  dispensed  with. 

480.  Designation,  by  a  resident,  of  a  person  upon  whom  to  serve  a  anm* 

mons  durlna  bis  absenoei  effect  and  revocation  thereof. 

481.  How  personal  aervloe  of  aummona  made  upon  a  domestic  corporatloo. 

482.  Id.;   upon  a  foreign   corporation. 

488.  Service  of  proceaa,  etc.,  to  commence  a  apedal  proceeding. 
484.  Proof  of  aervice  of  auumona.  etc.;  how  made. 


}  416.    Action  to  be  oommenced  by  aummonai  tinae 
•o«rt    acQuirea    Jnrlwdlotlon. 

A  civil  action  is  commenced  bj  the  service  of  a  summoos. 
But  from  the  time  of  the  granting  of  a  provisional  remedy,  the 
conrt  acquires  jurisdiction,  and  has  control  of  all  the  aubsequen' 
proceedings.  Nevertheless,  jurisdiction  thus  acquired  is  condi 
tional,  and  liable  to  be  divested,  in  a  case  where  the  jurlsdictiov 
of  the  court  is  made  dependent,  by  a  special  provision  of  law. 
upon  some  act,  to  be  done  after  the  granting  of  the  provisioiup 
remedy. 

«a.  Proc.,  part  of  |  127,  and  Id.,  §  180. 


i  417.  CAm*d,  1879.]    Reavialtea  of  avmmiona. 

Th<!  summons  must  contain  the  title  of  the  action,  spedfying 
th«  court  in  which  the  action  is  brought,  the  names  of  the  par^ 
ties  to  the  action,  and.  if  it  is  brought  in  the  supreme  court,  the 
Aame  of  the  county  in  wh'ch  the  plnintiff  desires  the  trial;  aud 
It  must  be  RubRcribed  by  tb**  plaintiff'H  attorney;  who  must  add 
to  his  signature  his  office  address,  specifying  a  place  within  cbt 
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iState  where  there  is  a  post-office.  If  in  a  city,  he  must  add  the 
street,  and  the  street  nnmber,  if  any,  or  other  suitable  designa- 
tion of  the  particular  locality. 

Go.  Pkm;.,   I   128,   remmlelled.    See  ante,    {  66. 

9  418*    [Ant'd,  1877.]       Form  of  •umtntons. 

The  Biunmons,  exclusive  of  the  title  of  the  action  and  the  suIh 
scription,  must  be  substantially  in  the  following  form,  the  blanks 
being  properly  filled: 

"To  the  aboye  named  defendant:  You  are  hereby  summoned 
to  answer  the  complaint  in  this  action,  and  to  serve  a  copy  of 
your  anewer  on  the  plaintiffs  attorney  within  twenty  days  after 
the  service  of  this  summons,  exclusive  of  the  day  of  service; 
and  in  case  of  your  failure  to  appear  or  answer,  judgment  will 
be  taken  against  you  by  default,  for  the  relief  demanded  in 
the  complaint.     Dated  .'* 

The  summons  is  deemed  the  mandate  of  the  court. 
See  Go.  Proc.,  S  12&. 

i  418.  [Am'd,  1870.]  flerviee  of  copy  complaint  or  notice 
vrlth.  sninmonsi  conseanence  of  fallare. 

A  copy  of  the  complaint  may  be  served  with  the  summons. 
If  a  cdpy  of  the  complaint  is  not  served  with  the  summons,  the 
plaintiff  cannot  take  judgment  by  default  without  application  to 
the  court,  unless  either  the  defendant  appears,  or  by  a  notice 
is  served  with  the  summons,  stating  the  sum  of  money  for  whicli 
judgment  will  be  taken,  and  the  case  is  one  embraced  in  the 
next  section. 

Id.    See  post,   f  1212,  aDd  ff  422.  479. 

I  420.  [Am'dy  1877.]  Cnses  vrliere  aucli  service  must  be 
mnde. 

Judgment  may  be  taken  without  application  to  the  court,  where 
the  complaint  sets  forth  one  or  more  causes  of  action,  cnch  con* 
sisting  of  the  breach  of  an  express  contract  to  pay,  absolutely 
or  upon  a  contingency,  a  sum  or  sums  of  money,  fixed  by  the 
terms  of  the  contract,  or  capable  of  being  ascertained  therefrom, 
by  computation  only;  or  an  express  or  implied  contract  to  par 
money  reci?lved  or  disbursed,  or  the  value  of  property  doliverea, 
or  of  services  rendered  by,  to,  or  for  the  use  of,  the  defendant 
or  a  third  person;  and  thereupon  demands  judgment  for  a  sum 
of  money  only.  This  section  includes  a  case,  where  the  breach 
of  the  contract,  set  forth  in  the  complaint,  is  only  partial;  or 
where  the  complaint  shows  that  the  amount  of  the  plaintiflTs 
demand  haa  been  reduced  by  payment,  counterclaim,  or  other 
credit. 

Id.    Bee  port,   i  1212. 

I  421.    Appearance  of  defendant. 

The  defendant's  appearance  must  be  made  by  serving  upon 
the  plaintiffs  attorney,  within  twenty  days  after  service  of  the 
•nmmons,  exclusive  of  the  day  of  service,  a  notice  of  appearance, 
or  a  copy  of  a  demurrer  or  of  an  anjiwer.  A  notice  or  pleading, 
so  served,  must  be  subscribc'd  by  the  defendant's  attorney,  who 
must  add  to  his  signature  his  office  address,  with  the  particulars 
prescribed  in  section  417  of  this  act,  concerning  the  oflSce  address 
of  the  plaintifiTs  attorney. 

See  Bole  ft.  .72       -.-  — . 
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i  422.  [Am*d»  1877.]    When  defendant  mnat  anvwer  before 
time   to  appear  expires. 

A  djefendant.  upon  whom  the  plaintiff  has  served,  with  the 
5iumn]rms,  a  copy  of  the  complaint,  must  serve  a  copy  of  Ms 
demurrer  or  answer  upon  the  plaintiffs  attorney,  before  ihe 
expiration  of  the  time,  within  which  the  svmmons  requires  nim 
to  answer.  If  a  copy  of  the  complaint  is  not  so  served,  a  notice 
of  appearance  entitles  him  only  to  notice  of  the  subsequent  pro- 
ceediuKs,  unless  within  the  same  time  he  demands  the  service 
of  H  copy  of  the  complaint  as  prescribed  in  section  four  hundred 
And  seventy-nine  of  this  act. 

See  Go.  Proc.,  fS  180  AAd  14S.       See  ff  419.  479. 

§  423.  rAnK*d,  1877.]  Notice  of  no  personal  claim;  effect 
of   Mervlcc    tliereof. 

Where  a  personal  claim  is  not  made  against  a  defendant,  a 
notice,  subscribed  by  the  plaintifTs  attorney,  setting  forth  the 
general  object  of  the  action,  a  brief  description  of  the  property 
affected  by  it,  if  it  affects  specific  real  or  personal  property, 
and  that  a  personal  claim  is  not  made  agamst  him,  may  be 
served  with  tne  summons.  If  the  defendant  so  served,  unreason* 
ably  defends  the  action,  costs  may  be  awarded  against  him. 

Id.,  9  181. 

§   ISM.    Blfeet  of  -rolnntary  appearance. 

A  voluntary  general  appearance  of  the  defendant  is  equivalent 
to  personal  service  or  the  summons  upon  him. 
Id.,   part  of  I  189. 

§  4^5.  SainmonHi  -v^hen  and  by  fvhom  served.  Sheriff's 
duty. 

The  summons  may  be  served  by  any  person,  other  than  a  party 
to  the  action,  except  where  it  is  otherwise  specially  prescribed  by 
law.  The  plaintiff's  attorney  may,  by  an  indoi-sement  on  the 
summons,  fix  a  time  within  which  the  service  thereof 
must  be  made:  in  that  case,  the  service  cannot  be  made  after- 
wards. Where  a  summons  is  delivered  for  service  to  the  sheriff 
of  the  county,  wherein  the  defendant  is  found,  the  sheriff  mubt 
serve  it,  and  return  it,  with  proof  of  service,  to  the  plaintiffs 
attorney,  with  reasonable  diligence. 

Id.,  i  13<{,  aiu'd.     iSee'l  1896. 

I  426.   [Am'd,  1879,  1913.1    Hofr  personal  aervlce  of  Mnnt- 
mona  made  npon  a  natural  person. 

Perwnal  service  of  the  summons  upon  a  defendant,  being  a 
natural  person,  must  be  made  by  delivering  a  copy  thereof, 
within  the  State,  us  follows: 

1.  If  the  defendant  is  an  infant,  under  the  age  of  fourteen 
years,  to  his  father,  mother  or  guardian;  or,  if  there  is  none 
within  the  state,  to  the  person  having  the  care  and  control  of 
him,  or  with  whom  he  resides,  or  in  whose  service  he  is  em- 
ivloyed.  If  the  defendant  is  an  infant  over  the  age  of  fourteen 
years,  to  the  infant  in  person,  and  also  to  his  father,  mother 
«>r  guardian;  or,  if  there  is  none  within  the  state,  to  the  person 
having  the  can*  and  control  of  liim,  or  with  whom  he  resides,  or 
in  whose  service  he  is  employed.  Where  the  defendant  is  an 
infant  under  the  age  of  fourteen  years,  the  court  shall,  in  the 
defendant's  interest,  nuiko  an  order,  re<iuiring  a  copy  of  the 
summons  to  be  also  delivered,  in  behalf  of  tlu'  defendant,  to  a 
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persuu  «le.si](iiated  iu  the  <>nU'i%  tiud  that  service  of  the  HUtumons 
Hhall  not  be  deemed  complete  iiutil  it  is  so  delivered.  Whore  the 
defendant  i^»  an  infant  over  the  age  of  fourteen  years  a  similar 
order  may  be  made  by  the  court  in  its  discretion,  with  or  without 
application  therefor. 
Sabd.  amM  by  L.   1913.  ch.  270.     In  effect  Sept.   1.  1913. 

2.  If  the  defendant  is  a  person  judicially  declared  to  be  incom- 
pi'teut  to  manage  his  affairs,  in  consequence  of  lunacy,  idiocy, 
or  habitual  drunkenness,  and  for  whom  a  committee  has 
been  appointed,  to  the  committee,  and  also  to  the  defendant  iu 
Ijersoo. 

3.  If  the  action  is  against  a  sheriff,  for  a  cause  specified  in 
H<.^ctioo  one  hundred  and  fifty-eight  of  this  aot,  by  delivering  it 
to  the  defendant  in  person,  or  to  his  under-sheriff  in  person,  or 
at  the  office  of  the  sheriff  during  the  hours  when  it  is  required 
by  law  to  be  kept  open,  to  a  deputy-sheriff  or  a  clerk  in  the 
employment  of  the  sheriff,  or  other  person  in  charge  of  the  office. 

4.  In  any   other  case,   to  the  defendant  in   person. 

Co.  Proc.,  g  134,  8ubd.  2,  3,  nud  4.     Sec  SS  427-9,  1755,  post. 

I  42T.  [Ani'dy  1918.]  Id.;  In  certain  canes  of  lnfaney»  or 
Ivnner,  etc.,  not  Judicially  declared. 

If  the  court  has,  in  its  opinion,  reasonable  ground  to  believe, 
that  the  defendant,  by  reason  of  habitual  drunkenness,  or  for 
any  other  caurse,  is  mentally  incapable  adequately  to  protect  his 
rights,  although  not  judicially  declared  to  be  incompetent  to 
manage  his  affairs^  the  court  may,  in  its  discretion,  with  or 
without  an  application  therefor,  and,  iu  the  defendant's  interest, 
make  an  order,  rtMiuiriug  a  copy  of  the  summons  to  be  also 
delivered,  in  behalf  of  the  defendant,  to  a  person  designated  in 
the  order,  and  that  service  of  the  summons  shall  not  be  deemed 
c*)mpletc,  until  it  is  so  delivered. 
Am'd  L.   1913,  ch.  279.     In  effect  Sept.   1,  1913. 

I  428.  Tlie  same. 

In  a  case  specified  in  subdivision  first  or  second  of  section 
four  hundred  and  twenty-six  of  this  act,  where  the  court  has, 
in  its  opinion,  reasonable  ground  to  believe  that  the  interest  of 
the  person,  other  than  the  defendant,  to  whom  a  copy  of  the 
summons  has  been  delivered,  is  adverse  to  that  of  the  defendant, 
or  that,  for  any  reason,  he  irf  not  a  fit  person  to  protect  the 
rights  of  the  defendant,  it  may  likewise  make  an  ord(>r,  as  pre- 
jM.'ribed  in  the  last  section.  In  a  case  specified  in  subdivision 
set-oud,  the  court  may,  as  a  part  of  the  same  order,  or  by  a 
separate  order,  made  in  like  manner  and  upon  like  ground,  at 
any  stage  of  the  action,  appoint  a  i^pecial  guardian  ad  litem 
to  conduct  the  defence  for  the  incompetent  defendant,  to  the 
exclusion  of  the  committee,  and  with  the  same  powers,  and 
subject  to  the  same  liabilities,  as  a  committee  of  the  property. 

I  429.  Id.^  -vrben  delivery  of  copy  to  Innatlc  ditipensed 
with. 

Where  the  defendant  has  been  judicially  declared  to  be  incom- 
petent to  manage  his  affairs,  in  consequence  of  lunacy,  and  it 
appears  satisfactorily  to  the  court,  by  affidavit,  that  the  delivery 
of  a  copy  of  the  summcms  to  him,  in  person,  will  tend  to  aggra- 
vate his   disorder,  or  to  lessei:  the  probability  of  his  recovery, 
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the  court  may  make  au  order,  dispensing  with  9uch  deliTery. 
In  that  oasc  a  delivery  of  a  copy  of  the  summons,  to  a  com- 
mittee duly  appointed  for  him,  is  sufficient  personal  service  upon 
the  defendant. 

I  430.  TAm'd,  1809.]  Denlsnatlon,  by  «  reaidentt  of  u,  per- 
non  apou  'vrhom  to  aerve  a  naminoBii  durlnff  liia  abaemee: 
effect  and  revocation  tliereof. 

A  resident  of  the  state,  of  full  age,  may  execute,  under  his 
Uuud,  and  acknowledge,  in  the  manner  required  by  law  to  entitle 
;i  dc*ed  to  be  recorded,  a  written  designation  of  another  resident 
of  the  state,  as  a  person  upon  whom  to  serve  a  summons,  or  any 
l)r<»eos8  or  other  paper  for  the  commencement  of  a  civil  special 
proceeding,  in  any  court  or  before  any  otticer,  during  the  absence 
irom  the  state  of  New  York  of  the  person  making  the  designa- 
tion; and  may  file  the  same,  with  the  written  consent  of  the 
person  so  designated,  executed  and  acknowledged  in  the  same 
manner,  in  the  office  of  the  clerk  of  the  county,  where  the  jjerson 
making  the  designation  resides.  The  designation  must  specify 
the  occupation,  or  other  proper  addition,  and  the  residence  of  the 
person  making  it,  and  also  of  the  person  designated;  and  it  re- 
mains in  force  during  the  period  specified  therein,  if  any;  or,  if  no 
period  is  specified  for  that  purpose,  for  three  years  after  the 
filing  thereof.  But  it  is  revoked  earlier,  by  the  death  or  legal 
incompetency  of  either  of  the  parties  thereto;  or  by  the  filing  of  a 
revocation  tliereof,  or  of  the  consent,  executed  and  acknowledged 
in  like  manner.  The  clerk  must  file  and-  record  such  a  designa- 
'tion,  consent,  or  revocation;  and  must  note,  upon  the  record  of 
the  original  designation,  the  filing  and  recording  of  a  revocation. 
While  the  designation  remain&  in  force,  as  prescribed  in  this 
section,  a  summons,  or  any  process  or  other  paper  for  the  com- 
mencement of  a  civil  special  proceeding,  against  the  person  mail- 
ing it,  in  any  court  or  before  any  officer,  may  be  served  upon  the 
person  so  designated,  in  like  manner  and  with  like  effect,  as  if  it 
were  served  personally  upon  the  person  making  the  designation, 
notwithstanding  the  return  of  the  latter  to  the  state  of  New  York. 
L.  1800.  ch.  024.     In  eff^t  Sept  1,  1899. 

I  4JI1.  Ho'vr  personal  service  of  snmmonM  made  upon  a 
domestic  corporation. 

I'ersonal  service  of  the  summons  upon  a  defendant,  being  a 
domestic  corporation,  must  be  made  by  delivering  a  copy  thereof, 
within  the  State,  as  follows: 

1.  If  the  a(>tion  is  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New-York,  to  the  mayor,  comptroller,  or 
counsel  to  the  corporation. 

2.  If  the  action  is  against  any  other  city,  to  the  mayor,  treas- 
urer, counsel,  attorney,  or  clerk;  or,  if  the  city  lacks  either  of 
those  officers,  to  the  officer  performing  corresiK>nding  functions, 
under  another  name. 

8.  In  any  other  case,  to  the  president  or  other  head  of  the 
corporation,  the  secretary  or  clerk  to  the  corporation,  the  cashier, 
the  treasurer,  or  a  director  or  managing  agent. 

i  4»2.  FAm'd,  1877,  190a.  ISN^.I  Id.$  vpon  a  foreign  cor- 
poration. 

Personal  service  of  the  sumniims  upon  a  defendant,  being  a 
foreign  corporation,  must  be  made  by  delivering  a  copy  tliereof, 
within  the  state,  as  follows: 
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1.  [Am'd,  1903.]  To  the  president,  vice-president,  treasurer, 
assistant  treasurer,  secretary  or  asi^istant  secretary:  or.  if  the 
corporation  lacks  either  of  those  officers,  to  the  officer  performing 
corresponding  functions,  under  another  name. 

2.  [Am'd,  1009.J  To  a  person  designated  for  the  purpose  as 
prorided  in  section  sixteen  of  the  general  corporation  law. 

3.  If  such  a  designation  is  not  in  force,  or  if  neither  the  person 
designated,  nor  an  officer  specified  in  subdivision  first  of  this 
section,  can  be  found  with  due  diligence,  and  the  corporation  has 
property  within  the  state,  or  the  cause  of  action  arose  therein; 
to  the  cashier,  a  director,  op  a  managing  agent  of  the  corpora- 
tion, within  the  state. 

4.  [Added,  1900.]  If  the  person  designated  as  provided  in 
section  sixteen  of  the  general  corporation  law  dies  or  removes 
from  the  place  where  the  corporation  has  its  principal  place  of 
bitsinefiS!  within  the  state  and  the  corporation  does  not  within 
thirty  daj's  after  such  death  or  removal  designate  in  like  manner 
another  person  upon  whom  process,  against  it  may  be  sorved 
within  the  state,  process  against  the  corporation  in  an  action 
upon  any  liability  incurred  within  this  state  or  if  the  corporation 
has  property  within  the  state  may  after  such  death,  removal  or 
revocaiion  and  before  another  designation  is  made  be  served  upon 
the  secretary  of  state. 

Co.  Proc.,  I  134,  part  of  snbd.  1,  and  L.  1835,  ch.  279,  81  1-3:  L.  1903, 
cfa.  311.  Am*d  by  L.  1909.  ch.  05.  Also  partly  r(M)HiU>d  by  L.  1909,  rb.  28. 
8«e  Consolidated  LaWH.  tit.  Qeneral  Corporation  I^w.  §  16,  and  OKle  Civ. 
Proc..  I  031a.  See  note  40  of  notes  of  Board  of  Statutory  Consolidation  at 
rad  of  Code.   . 

I   4^3.  S^rwiec    of   proce«ai,    ete.,    to    commence    a    Hpfclal 


The  provisions  of  this  article,  relating  to  the  mode  of  service 
of  a  summons,  apply  likewise  to  the  service  of  any  process  or 
other  paper,  whereby  a  special  proceeding  is  commenced  in  a 
court,  or  before  an  oflBcer,  except  a  proceeding  to  punish  for 
contempt,  and  except  where  special  provision  for  the  service 
thereof  is  otherwise  made  by  law. 
See  L.  1853.  ch.  270,  i  4  (3  Edm.  685).     See  ff  423,  2000. 

i  494.  Proof  of  service  of  siiminonir,  etc.;  how  made. 

Proof  of  service,  as  prescribed  in  this  article,  must  be  made 
by  affidavit,  except  as  follows: 

If  the  service  was  made  by  the  sheriff,  it  may  be  proved  'by 
his  certificate  thereof. 

2.  If  the  defendant  served  is  an  adult,  who  has  not  been  judi- 
cially declared  to  be  incompetent  to  mauu|j:e  his  affairs,  the 
service  may  i)e  proved  by  a  written  admission,  signed  by  him, 
and  either  acknowledged  by  him,  and  certified  in  like  manner 
as  a  deed  to  be  recorded  in  the  county,  or  accompanied  with 
the  affidavit  of  a  person,  other  than  the  plaintiff,  showing  that 
the  sigrnature  is  genii  inc. 

A  certificate,  admission,  or  affidavit  of  .<?ervice  of  a  {summons, 
must  state  the  time  and  place  of  service.  A  written  admission 
of  the  service  of  a  summons,  or  of  a  paper  accompanying  the 
same,  imports,  unless  otherwise  expressly  stated  therein,  or 
otherwise  plainly  to  be  inferred  from  its  contents,  that  a  copy 
of  the  paper  was  dehvered  to  the  person  signing  the  admission. 

Stttetitate  for  portioiw  of  Co.  Proc*.,  f  1.3K.     Sw  Bule  18. 
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ARTICLE   SECOND. 

Suhatitutes  for  personal  service  in  special  cases. 

Seo.  439.  Order  for  nerrlce  of  mimroonfi  npon  di'feDdftnt  residliir  In  this  Stele, 
upon  what  proof  to  be  made. 

436.  How  service  mimt  be  made. 

437.  Papers  to  be  01ed;   proof  of  Penrlce. 

438.  Canes    In   which   Henrlce   of   RumraonH   by   pablfcatlon,   etc..    may    be 

ordered. 

439.  Pa|)erf«  upon  which  order  for  mtbllcation  muy  bi>  miido. 

440.  By  whom  ortlor  may  be  made;  c«nt«'iit«  of  order. 

441.  When   publication   mu«t   be   commencwl ;    wh«'n   service  deemed   com- 

plete. 

442.  Paiiem  to  be  filed :  n(»tlc«>  to  defendant. 

44:i.   Id, ;   when  Rervlci"  In  made  without  the  State. 

444.  Pro<if  of  service. 

445.  Defendant,   when  allowetl   to  defend. 

I  435.  rAm*d,  1880.  1»l».l  Order  for  Mervlce  of  uutnnkawtm 
npon  defendant  renldinir  in  thin  State,  npon  ivhat  proof  to 
be  made. 

Where  a  KiimmonH  i.s  isHiied  iu  any  court  of  record,  an  order 
for  the  service  thereof  upon  a  defendant,  whether  a  domestic 
corporation,  other  than  a  municipal  corporation,  a  joint -stock 
or  other  nnin<H)rporated  association  or  a  natural  person,  residinj? 
within  the  state  may  be  made  by  the  conn,  (»r  a  judge  thereof, 
or  the  county  judpe  of  the  ccHinty  where  the  action  ift  triable 
U{K)n  satisfactory  proof,  by  the  attidavit  of  a  person,  not  a  party 
to  the  action,  or  by  the  return  of  the  sheriff  of  the  county  where 
such  defendant  resides,  or  has  its  principal  office  or  place  of 
business,  that  proper  and  dilipcnt  effort  has  been  made  to  serve 
the  summons  upon  the  defendant  and  that  none  of  the  i)orsons 
mentioned  in  subdivision  three  of  section  four  hundred  and 
thirty-one,  nor  the  president  or  treasurer  of  such  as.'sociation, 
can  be  found,  or  if  the  defendant  is  a  natural  person,  that  the 
place  of  his  sojourn  cannot  be  ascertained,  or  if  he  is  within  the 
state,  that  he  avoids  service,  so  that  iKTsonal  service  cannot  be 
made. 

Part  of  L.  1853.  eta.  511  (4  Edm.  589).  Am'd  L.  1880,  ch.  535;  L.  1913. 
ch.  230.     In  effect  Sept.  1.  19i;i.     .S<-t.  |  (138,  pot»t. 

I  43tt.   [Am*d,  1890,  1913.1    How  aerviee  mnat  be  made. 

The  order  must  direct  that  the  service  of  the  summons  be 
made,  by  leaving  a  copy  thereof,  and  of  the  order,  if  the  de- 
fendant is  a  domestic  corporaticm  or  joint-stock  or  other  unin- 
corporated association  at  its  principal  office  or  place  of  business, 
or  if  a  natural  person  at  the  residence  of  the  defendant,  with  a 
pers(m  of  proper  age,  if  upon  reasonable  application,  admittance 
can  be  obtaintHl,  and  such  person  found  who  will  receive  it;  or, 
if  admittance  cannot  be  so  obtained,  nor  such  a  person  found, 
by  affixing  the  same  to  the  outer  or  other  door  of  the  defendant's 
said  place  of  business  or  office,  or  of  his  residence,  and  by  d*^ 
IK>siting  another  copy  thereof,  properly  enclosed  in  a  post-paid 
wrapper,  addressed  to  the  defendant  at  its  said  principal  office  or 
place  of  businesH,  or  to  him  at  his  place  of  residence,  m  the  post- 
office  at  the  place  where  he  resides,  or  where  said  office,  place 
of  business  or  residence  is  located,  or  upon  proof  being  made  by 
affidavit  that  no  such  residence  can  be  found,  service  of  the 
summons  may  be  made  in  such  manner  as  the  court. may  direct. 

Part  of  U  l$r>3.  ch.  511.  Am'd  L.  18»G,  ch.  502;  L.  1913,  ch.  230.  In 
elTi>ct  8«*pt.   1.  1013. 
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I  437.   Papem  to  lie  filed i  proof  of  nervlce. 

The  order,  and  the  papers  upon  which  it  was  granted,  mnst 
be  filed,  and  the  service  must  be  made,  within  ten  days  after 
the  order  is  granted;  otherwise  the  order  beccfmes  inoperative. 
On  filing  an  affidavit,  showing  service  according  to  tho  order 
the  summons  in  deemed  served,  and  the  same  proceedings  may 
be  taken  thereupon,  as  if  it  had  bet^n  Horved  by  publication,  pur- 
suant to  an  order  for  that  purpose,  made  as  prescribed  in  the 
next  section. 

f  488.  rAm>d»  1870,  1884,  18f>0,  19O0,  1013.1  Cniieii  In  whieh 
•errice  of  aummona  by  pnblleatlon,  etc.,  may  lie  ordered. 

An  order  directing  the  service  of  a  summons  upon  a  defendant, 
without  the  State,  or  by  publication,  may  be  made  in  either  of 
the   following  cases: 

1.  Where  the  defendant  to  be  served  is  a  foreign  corporation; 
or,  is  an  unincorporated  assoeiation  consisting  of  seven  or  more 
persons,  having  a  president  and  treasurer,  neither  of  whom  is  a 
n'sident  of  this  state;  or,  Wing  a  domestic  corporation,  where 
after  diligent  effort,  service  cannot  be  made  within  the  state 
niwm  the  president  or  other  head  of  the  corporation,  tlie  secre- 
tary or  clerk  to  the  corporation,  the  cashier,  the  treasurer  or  a 
director  or  managing  agent;  or,  being  a  natural  pt>rson,  is  not  a 
resident  of  the  state;  or,  where,  after  diligent  inquiry,  the  de- 
fendant remains  unknown  to  the  plaintiff,  or  the  plaintiff  is 
unable  to  ascertain  whether  the  defendant  is  or  is  not  a  residihit 
of  the  state. 

2.  Where  the  defendant,  being  a  resident  of  the  state,  has  de- 
parted therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid 
the  service  of  a  summons;  or  keeps  himself  concealed  therein, 
with   like  intent. 

3.  Where  the  defendant,  being  an  adult,  and  a  resident  of  the 
state,  has  bc^en  continuously  without  the  state  of  New  York 
more  than  six  months  next  before  the  granting  of  the  order, 
and  has  not  made  a  designation  of  a  person,  upon  whom  to 
serve  a  summons  in  his  behalf,  as  prescribed  in  section  four 
hundred  and  thirty  of  this  act;  or  a  designation  so  made  no 
longer  remains  in  force;  or  service  upon  the  person  so  designated 
cannot  be  made  within  the  state,  aftrr  diligent  effort. 

4.  Where  the  complaint  demands  judgment  annulling  a  mar- 
riage, or  for  a  divorce,  or  a  separation. 

5.  Where  the  complaint  demands  judgment,  that  the  defendant 
be  excluded  from  a  vested  or  contingent  interest  in  or  lien  upon, 
specific  real  or  personal  property  within  the  state;  or  that  such 
an  interest  or  lien  in  favor  of  either  party  be  enforced,  regulated, 
defined,  or  limited;  or  otherwise  affecting  the  title  to  such 
property. 

6.  Where  the  defendant  is  a  resident  of  the  state  or  a  domestic 
corporation;  and  an  attempt  was  made  to  commence  the  action 
against  the  defendant,  as  required  in  chapter  fourth  of  this  act. 
before  the  expiraticm  of  the  limitation  aiJplicable  thereto  as  fixed 
in  that  chapter;  and  the  limitation  would  have  expired,  within 
sixty  days  next  preceding  the  application,  if  time  had  not  been 
extended  by  the  attempt  to  commence  the  action. 

7.  Where  the  action  is  against  the  stockholders  of  a  corpora- 
tion, or  joint-stock,  company,  and  is  authorized  by  law  of  the 
state,  and  the  defendant  is  a  stockholder  thereof.     When  a  copy 
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of  the  summons  is  required  by  subdivision  first  or  subdivision 
second  of  section  four  hundred  and  twenty-six  of  this  act,  or  by 
section  four  hundred  and  twenty-nine  of  this  act,  to  be  delivered 
to  a  person  other  than  the  defendant,  an  order,  directing  the  serv- 
ice of  a  copy  of  the  summons  upon  such  person  without  the 
state,  or  by  publication,  may  be  made  as  prescribed  in  this  sec- 
tion, as  if  such  person  was  the  defendant  in  the  action,  and 
upon  a  verified  complaint  and  the  saine  proof  with  respect  to  such 
person,  as  is  required  in  the  next  succeeding  section  with  respect 
to  a  defendant.  And  sections  four  hundred  and  forty  to  four 
hundred  and  forty-four  both  inclusive,  apply  to  the  proceedings 
in  like  manner  as  if  such  person  was  a  defendant. 

Substitute  for  Ca  Proc.,  i  13S.  Am*d  L.  18$4,  cb.  399;  L.  1800.  ch.  noi ; 
L.    ll>09.   <h.   41)2;    L.    19i:i,  ch.   170.     In  fHtH-t  Sept.   1,   1913. 

I  480.  [Am'd»  187U.]  Papem  upon  which  order  for  publi- 
cation may  be  made. 

The  order  must  be  founded  upon  a  verified  complaint,  showing 
a  sufficient  cause  of  action  against  the  defendant  to  be  served, 
and  proof  by  affidavit  of  the  additional  facts  required  by  the 
last  section;  and  also,  where  the  application  is  made  upon  the 
ground  that  the  defendant  is  a  foreign  corporation,  or  not  a 
resident  of  th^  State,  or  in  a  case  specified  in  subdivision  fourth, 
fifth,  or  seventh  of  the  last  section,  that  the  plaintiff  has  been 
or  will  be  unable,  with  due  diligence,  to  make  personal  service 
of  the  summons. 

Soe  Co.  Proc,  %  135. 

{  440.  [Am'd,  18K0.1  Br  whom  order  may  be  madei  eon- 
tentn  of  order. 

The  order  may  be  made  by  a  judge  of  the  court,  or  the  county 
judge  of  the  county  where  the  action  is  triable.  It  must  direct 
that  service  of  the  summons,  upon  the  defendant  named  or  de- 
scribed in  the  order,  be  made  by  publication  thereof  in  two 
newspapers,  designated  in  the  order  as  most  likely  to  give  notice 
to  the  defendant,  for  a.  specified  time,  which  the  judge  deems 
reasonable,  not  less  than  once  a  week  for  six  successive  weeks; 
or,  at  the  option  of  the  plaintiff,  by  service  of  the  summons,  and 
of  a  copy  of  the  complaint  and  order,  without  the  State,  upon 
the  defendant  personally,  and  if  he  is  an  infant  under  the  age 
01  fourteen  years,  also  upon  the  person  with  whom  he  is  sojourn- 
ing; or,  if  the  defendant  is  a  corpora tion^  upon  an  officer  thereof, 
s|)ecified  in  section  four  hundred  and  thirty-one  or  four  hundrc»d 
and  thirty-two  of  this  act.  It  must  also  contain,  either  a  direc- 
tion that,  on  or  before  the  day  of  the  first  publication,  the 
plaintiff  dei)08it  in  a  specified  post-office,  one  or  more  sets  of 
copies  of  the  summons,  complaint,  and  order,  each  contained  in 
a  securely  closed  post-paid  wrapper,  directed  to  the  defendant, 
at  a  place  specified  in  the  order;  or  a  statement  that  the  judge, 
being  satisfied,  by  the  affidavits  upon  which  the  ordor  was 
granted,  that  the  plaintiff  cannot,  with  reasonable  diligence, 
ascertain  a  phict*  or  places,  where  the  defendant  would  prooably 
receive  matter  transmitted  through  the  post-office,  dispenses  with 
the  deposit  of  any  papers  therein. 

U  1889,  ch.  195. 
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f  441.  (Ain*d,  1877.]  IVben  pobllcation  ma«t  be  com- 
menced; ^>vhen  service  deemed  complete. 

The  first  publication  in  each  newspaper  designated  in  the 
order,  ur  the  service  upon  the  defeuUaui  without  tue  State,  must 
be  made  within  three  mouths  after  the  order  is  granted.  For 
the  purpose  of  reckoning  the  time  within  which  the  defendant 
must  appear  or  answer,  service  by  publication  is  complete  upon 
tlie  day  of  the  last  publication,  pursuant  to  the  order;  and 
service  made  without  the  State  is  complete  u[)on  the  expiration 
thereafter  of  a  time  equal  to  that  prescribed  for  publication. 

i  4^12.  lAm'd,  1877.]  Papera  to  be  filed  |  notice  to  de- 
tendnnt. 

Where  service  is  made  by  publication^  the  summons,  complaint, 
and  order,  and  the  papers  upon  which  the  order  was  made, 
must  be  filed  with  the  clerk,  on  or  before  the  day  of  the  first 
publication;  and  a  notice,  subscribed  by  the  plaintiff's  attorney, 
and  directed  only  to  the  defendant  or  defendants  to  be  thus 
served,  substantially  in  the  following"  form,  the  blanks  being 
properly  filled  up,  must  be  subjoiiied  to,  and  published  with  the 
summons: 

See   i»0t.   SI   1541,    1774. 
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To                   :     The  foregoing  summons  is  served  upon  you, 

by   publication,   pursuant   to  an   order  of  "    (naming 

the  judge  ami  his  official  title),  '*  dated  the  day 

of                                  ,   18     ,  and   filed   with   the  complaint,   in   the 

office  of  the  clej-k  of                         at  ." 

f  4-13.  [Am*d,  1877.1  Id.s  when  MerTlve  im  made  ^fvlthoiit 
the  Siute. 

\Vhere  service  is  made  without  the  State,  the  papers  specified 
in  the  last  section  must  be  previously  filed:  and  a  notice  must 
Ik*  served  with  the  summons,  in  all  respects  like  the  notice 
required  by  the  last^  section,  except  that  the  words,  '*  without 
the  State  of  New  York ",.  must  be  substituted  tor  the  words, 
"iby  publication". 

f  444.   Proof  of  aerTlce. 

Proof  of  the  publication  of  the  summons  and  notice  must  be 
made  by  the  affidavit  of  the  printer  or  publisher,  or  his  foreman 
or  principal  clerk.  Proof  of  deposit  in  the  post-office,  or  of 
delivery,  of  a  paper  required  to  be  deposited  or  delivered  by  the 
provisions  of  this  article,  must  be  made  by  the  affidavit  of  the 
person,  who  deposited  or  delivered  it. 

Co.    Proc.,    I   1.38.   jnibd.   3. 

f  -MR.    rAm*d,  1877.1     Defendnnt  when  allowed  to  defend. 

WTiere  the  summons  is  served,  pursuant  to  an  order  made 
as  prescribed  in  this  article,  and  the  dofondant  so  served  do*»8 
not  appear:  he  or  his  representative,  on  application  and  sufficient 
<^ause  shown,  at  any  time  before  final  jndpniont,  must  be  allowed 
to  defend  the  action;  and,  except  in  an  action  for  divorce,  or 
wherein  the  contrary  is  expressly  prescribed  by  law,  the  defend- 
ant, or  his  representative,  mdst,  in  like  manner,  upon  good 
cause  shown,  and  upon  pust  terms,  be  allowed  to  defend,  after 
final  judgment,  at  any  time  within  one  year  after  personal  ser- 
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vice  of  written  notice  thereof;  or,  if  sucii  a  notice  has  not  been 
served,  within  seven  years  after  the  filin^r  of  the  judginent-roU. 
If  the  defence  is  successful,  and  the  judgment,  or  any  part 
thereof,  has  been  collected  or  otherwise  enforced,  such  restitn- 
tion  may  thereupon  be  compelled,  as  the  conn  directs;  but  the 
title  to  propertj',  sold,  to  a  purchaser  in  good  faith,  p^i^UAnt 
to  a  direction  contained  in  the  judgment,  or  by  virtue  of  an 
execution  issued  upon  the  same,  shall  not  be  affected  thereby. 

Id.,  part  of  I  136.    See  |  1557.  subd.  1. 


^ 


c.  0,  t.  8,  a.  1  PARTIES.  gg  44^-ia 

TITLE  II. 
PartieB  to  an  action. 

Aitlcit  1.  Parties  generally. 

2.  Parlies  seTerallj  liable. 

a.  Parties  jwoseGutlng  and  defendlDg  as  poor  psrssni. 

i.  Infant  ]»lalntlffiB  and  defendants. 

ARTICLB   FIRST. 

Parties  generally, 

••e.  440.  Wlio  may  be  Joined  as  plaintiffs. 

447.  Id.;  as  defendants. 

448.  Parties  nnlted  In  Interest,  wben  to  be  joined;  when  ons  or  OM»rs 

maj  sue  or  defend  for  tbe  vbole. 
44B.  Partj  in  Interest  to  sue.     Trustee,  etc.,  may  sue  alone. 
4fiOL  When  married  woman  Is  a  party. 
401.  When  defendant  or  his  name  Is  unknown. 
462.  Wben  court   to  decide  controrersy  or  to  order  other  parties  to  be 

broogbt  In. 
468.  Supplemental  summons. 

I  440.  IVlao  may  be  Joined  as  plaintiffs. 

All  peraons  having  an  interest  in  the  subject  of  the  action,  and 
fn  obtaining  the  judgment  demanded,  ma^'  be  joined  as  plaintiiSs, 
except  as  otherwise  expressly  prescribed  in  this  act. 

Cot  Proc.,  f  IIT. 

f  44T.   (Am'd,  1901,  1911.)    Idem;  an  defendants. 

Any  person  may  be  made  a  defendant  who  has  or  chiims  an 
interest  in  the  controversy  adverse  to  the  pluintifiF  or  who  is  a 
necessary  party  defendant  for  the  complete  determination  or 
settlement  of  a  question  involved  therein,  except  as  otherwise 
expressly  prescribed  in  this  act.  In  any  action  brought  affect- 
ing real*  estate  upon  which  the  people  of  the  state  of  New  York 
have  or  claim  to  have  a  lien  under  the  transfer  tax  act,  the  said 
people  of  the  state  of  New  York  may  be  made  a  party  defendant 
in  tlie  same  manner  as  a  private  person,  but  where  the  people 
of  the  state  of  New  Y'ork  are  made  a  party  defendant,  as  herein 
provided,  the  complaint  shall  set  forth,  in  addition  to  the  matters 
required  to  be  set  forth  by  the  code  of  civil  procedure,  the  name 
or  names  of  the  decedent  or  decedents  ngiiinst  whose  estate  there 
IS  an  unpaid  transfer  tax,  the  place  of  residence  of  decedent  at 
the  time  of  death,  the  heirs  at  law  and  next  of  kin  of  decedent 
and  if  decedent  left  none  that  fact  shall  be  stated,  whether  dece- 
tlent  died  testate  or  intestate,  and  whether  the  estate  of  decedent 
has  been  administered,  and  if  so  where:  and  if  not  administered, 
such  facts  shall  be  stated;  and  also  that  the  people  of  the  state  of 
New  York  are  made  a  party  defendant  for  no  other  reason  than 
the  lien  of  said  transfer  tax.  Upon  failure  to  state  such  facts, 
the  complaint  shall  be  dismissed  as  to  the  people  of  tlie  state 
of  New  York.  In  such  a  case  the  summons  must  be  served  on 
the  attorney-general,  w^ho  may  appear  in  behalf  of  the  people. 

Id.,  part  of  S  118;  L.  1901,  rh.  609;  L.  1911,  oh.  24,  In  (^tTf ct  Kept,   t,  1911. 

I  448.  Parties  nnlted  In  interest,  when  to  be  Joined t 
wken   one    or    naore  '^nay  »«ie  or  defend  for  the  Ti-hole.* 

Of  the  parties  to  the  action,  those  who  are  united  in  interest 
must  be  joined  as  plaintifFs  or  defendants,  except  as  otherwise 

*  See    S    19  »9.    poHt. 
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expressly  prescribed  in  this  act.  But  if  the  consent  of  any  one, 
wlio  ought  to  be  joined  as  a  plaintiff,  cannot  be  obtained,  he  may 
be  made  a  defendant,  the  reason  therefor  being  stated  in  the 
complaint.  And  where  the  question  is  one  of  a  common  or  gen- 
eral interest  of  many  persons;  or  where  the  persons,  who  might 
be  made  parties,  are  very  numerous,  and  it  may  be  impracticable 
to  bring  them  all  before  the  court,  one  or  more  may  sue  or  defend 
for  the  benefit  of  all. 
Id.,   I   119.   am'd. 

I  44».  rAm*d,  3877.]  Party  In  Interent  to  sue.  TroNtee, 
et<^.,   may   Nue   alone. 

Every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  that  an  executor  or  administrator,  a  trustee  of 
an  express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue,  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted.  A  person,  with  whom  or  in  >vho8e 
name,  a  contract  is  made  for  the  benefit  of  another^  is  a  trustee 
of  an  express  trust,  within  the  meaning  of  this  section. 
Id.,  part  of   S   lU,  and  all  of  f  113. 

I  4110.  FAm'd,  1877,  lhi79,  1800,  1000.]  "When  marrted 
^voman    la    a   party. 

In  an  action  or  special  proceeding  a  married  woman  appears, 
prosecutes  or  defends  alone  or  joined  with  other  parties  as  if 
she  was  single.  It  is  not  necessary  or  proper  to  join  her  husband 
with  h4r  .t.  a  party  in  any  action  or  special  proceeding  affecting 
her  separate  property.  The  husband  is  not  a  necessary  or  proper 
party  to  an  action  or  special  proceeding  to  recover  damages  to 
the  person,  estate  or  character  of  his  wife.  The  husband  is  not  a 
necessary  or  proper  party  to  an  action  or  special  proceeding  to 
recover  damages  to  the  person,  estate  or  character  of  another 
on  account  of  the  wrongful  acts  of  his  wife  committed  without 
his  instigation. 

L.  1890.  cb.  348.  Am*d  by  L.  1000,  ch.  65.  Also  partly  repealed  by 
I,.  190e,  cb.  19.  See  CoDBoUdated  Laws,  tit.  Domestic  Relations  Law,  |  51. 
8ee  note  41  of  notes  of  Board  of  Statutory  Connulldation  at  end  of  code. 

S  451.  [Ani*d,  1870.]  TITlien  defendant  or  litii  name  l«  nn« 
kno'wn. 

Where  the  plaintiff  is  ignorant  of  the  name  or  part  of  the  name 
of  a  defendant,  he  may  designate  that  defendant,  in  the  sum- 
mons; and'  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  b^-  as  much  of  his  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.  Where  the  plain- 
tiff demands  judgment  against  an  unknown  person,  he  may 
designate  that  person  as  unknown,  adding  a  description,  tending 
to  identify  him.  In  either  case  the  person  intended  is  thereupon 
regarded'  as  a  defendant  in  the  action,  and  as  sufficiently 
described  therein,  for  all  purposes  including  service  of  the  sum- 
mons, as  prescribed  in  article  seccnid  of  the  last  title.  When  the 
name,  or  the  remainder  of  the  name,  or  the  person,  becomes 
known,  an  order  must  be  made  by  the  court,  upon  such  notice 
and  such  terms  as  it  prescribes,  that  the  proceedings  already 
taken  be  deemed  amended,  by  the  insertion  of  the  true  namv, 
in  place  of  the  fictitious  name  or  part  of  name,  or  the  deaigna- 
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tion  as  an  unknown  person;  and  that  all  subsequent  proceedings 
be  taken  under  the  true  nume. 
Substitute  for  Co.  Proc.,   I  176,  and  portion  of  |  189. 

f  452.    rAin*«l,   lOOl.]     "When  court  to  decide  oo'ntroTer«y« 
or  to  order  other  piurtlea  to  be  brongrht  In. 

The  court  may  determine  the  controversy,  as  between  the  par- 
ties before  it,  where  it  can  do  so  without  prejudice  to  the  rifrhts 
of  others,  or  by  tiaving  their  rights;  but  where  a  complete  deter- 
mination of  the  controversy  cannot  be  had  without  the  presence 
of  other  parties,  the*  court  must  direct  them  to  be  brought  in. 
And  where  a  person,  not  A  party  to  the  action,  has  an  intert-«r 
in  the  subject  thereof,  or  in  real  property,  the  title  to  which  may 
in  any  manner  be  affected  by  the  judgment,  or  in  real  proiierty 
for  injury  to  which  the  complaint  demands  relief,  and  niakes  ap- 
plication to  the  court  to  be  made  a  party,  it  must  direct  him  to 
be  brought  in  by  the  proper  amendment. 

Co.  I*roc.,  part  of  f  122,  am*d;  L*.  1901,  eh.  512.    In  effect  Sept.  1,  1901. 

i  4S3«   [Ain*d»    1877.]    Supplement a1    anmmonii. 

Where  the  court  directs  a  new  defendant  to  be  brought  in,  and 
the  order  is  not  made  upon  his  own  a()plicutioil,  a  supplemental 
summons  must  be  issued,  directed  to  him,  and  in  the  same  form 
as  an  original  summons;  except  that,  in  the  body  tuercof,  it  must 
require  the  defendant  to  answer  the  original  or  the  amended 
complaint,  and  the  supplemental  complaint,  or  either  of  them  as 
the  case  requires.  And  each  provision  of  this  chapter,  relating 
to  personal  service,  or  a  substitute  for  personal  service  of  an 
original  summons,  applies  to  such  a  supplemental  summons. 

8tf 
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article:  sbcokd. 

Parties  aeveraUy  lialde. 

Sec.  454.  When  peraons  liable  for  the  tame  demand  may  be  sued  tocetbar. 

456.  Defendant  so  sued   may  apply  for  any  relief. 

456.  Proceedings  in   action   auralnst  defendants  severally   liable. 

457.  Application  of  this  article  to  defendanta  Jointly  liable. 

S  454.  [Axu*d,  1877.]  IVIien  personn  liable  for  the  sajne 
demand  may  be  sued  toaretber. 

Two  01*  more  persous,  severally  liable  upon  tlie  same  written 
instrument,  including  tlie  parties  to  a  bili  of  exchauKe  or  a  piora- 
issory  note,  whether  the  action  is  brought  upon  the  instrument, 
or  by  u  party  thereto  to  recover  against  other  parlies  liable  over 
to  him;  may,  all  or  any  of  them,  be  included  as  defendants  in  the 
same  action,  at  the  option  of  the  plaintiff. 

Co.    Proc..    {   120.    See   {    1204,    po8t. 

S  4S6.  Defendant  so  sned  may  apply  for  any  relief. 

The  joinder  of  a  person,  as  defendant  in  an  action,  with  an- 
other person,  as  prescribed  in  the  last  section,  does  not  affect  his 
right  to  any  order  or  other  relief,  to  which  he  would  have  been 
entitled,  if  he  had  been  separately  sued  in  the  action. 

L.  1841.   cb.  282.  §  1   (4  Edm.  457). 

I  450.  Proceedinffii  in  aetlon  against  defendanta  se-ver^ 
ally  liablo. 

Where  a  summons,  issued  against  two  or  more  defendants,  al- 
leged to  be  severally  liable,  is  served  upon  some,  but  not  upon  alt 
of  them,  the  plaintiff  may  proceed  against  those  upon  whom  it  la 
served,  as  if  they  were  the  only  defendants  named  therein. 
Where  it  is  served  upon  all  of  them,  the  plaintiff  may  take  j'ulg- 
ment  against  one  or  more  of  them,  where  he  would  be  entitled  to 
judgment,  if  the  action  wab  against  him  or  them  alone.  Where 
judgment  is  so  taken,  the  clerk  must^  upon  the  plaintiff's  applica- 
tion, enter  an  order,  directing  that  the  action  be  severed,  and  that 
the  plaintiff  may  proceed  against  the  other  defendants.  In  any 
subsequent  proceeding,  the  plaintiff  may  use,  together  with  a  cer- 
tified copy  of  such  an  order,  a  copy  of  a  paper  constituting  a  part 
of  the  judgment-roll,  with  like  effect  as  if  it  was  the  original. 
Subatltate   for   Co.    Proc.,    S   136.   suImI.    2   and   3. 

I  467.  Application  of  tbifi  article  to  defenclantn  Jotntlx 
liable. 

The  last  three  sections  do  not  affect  a  defence  or  other  objee- 
tion  of  a  defendant,  growing  out  of  the  failure  to  join  in  the 
action  two  or  more  persons  jointly  liable:  and.  as  reeards  the 
other  parties  to  the  action,  persons  jointly  liabh*  are  regarded  a* 
one  party,  for  every  purpose  contemplated  by  those  sections. 

See  L.  1832,  ch.  270.  §  2  (4  Edm.  453),  and  U  1835.  ch.  211.  f  1  (4  Edm. 
4f6). 
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ARTICIiB  THIRD. 

Partieif  proneciitivg  and  dejending  as  poor  penons. 


Bee.  468.  Wbo  may  petition  for  lemT*  to  inrosecnte  ai  a  poor 
496.  Oontenta  of  petltloo. 

460.  When   aud   bow   leave   granted. 

461.  Not  liable  for  costs  and  fees. 

462.  When   leave   may   be   annulled. 

463.  When  defendant  may  petition  to  defend  as  a  poor 

464.  Oontents  of  petition. 
.465.  Preceedlnga  thereou. 

468.  Appeal,  when  party  prosecutes  or  defends  as  a  poor  peraea. 
467.  Oorta  in  favor  of  pc^tloner. 

S  4S8.  CAm*d,  1891.]  li%'ho  luay  yetitlon  for  leave  t« 
proseciite  rs  a  poor  pemoii. 

A  poor  person,  whether  an  adnlt  or  infant,  not  being  of  ability 
to  Btic,  who  alleges  that  he  has  a  cause  of  action  against  another 
person,  may  apply  by  petition  to  the  court  in  which  the  action  is 
pending,  or  in  which  it  is  intended  to  be  brought,  for  leave  to 
proeeoute  as  a  poor  person,  and  to  have  an  attorney  and  coantel 
assigned  to  conduct  his  action. 

2  B.   S.   444.  f  1   (2  Edm.  463);   L.  1881,  ch.  170. 

i  409.  [Am'd,  1891.]    Contentu  of  petition. 

The  petition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought. 

2.  That  the  applicant  is  not  worth  one  hnndred  dollars  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  his 
family,  and  the  subject-matter  of  the  action. 

It  must  be  verified  by  the  applicant's  affidavit,  unless  the  ap- 
plicant is  an  infant  under  the  age  of  fourteen  years,  and  In  that 
case  by  the  affidavit  of  his  guardian  appointed  in  said  action, 
and  supported  by  a  certificate  of  a  counselor  at  law  to  the  eflfect 
that  he  nas  examined  the  case  and  is  of  the  opinion  that  the  ap- 
plicant has  a  good  cause  of  action. 

Id..   I  2:   I^   1891.    oh.    170.    See  }  469. 

f  460.  \%'lien   and   hoiv   leave   nrranted. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
truth  of  the  facts  alleged,  and  that  the  applicant  has  a  good 
cause  of  action,  may,  by  order,  admit  him  to  prosecute  as  a  poor 
person,  and  a.4sign  to  him  an  attorney  and  counsel  to  prosecute 
his  action,  who  must  act  therein  without  compensation. 

Id..  I  8. 

9  401.   Not  liable  for  coata  and  fees. 

A  person  so  admitted,  may  prosecute  his  action,  without  paying 
fees  to  any  officer:  and  he  shall  not  be  prevented  from  prosecut- 
ing the  same,  by  reason  of  his  being  liable  for  the  costs  of  a 
former  action,  brought  by  him  against  the  same  defendant.  If 
judgment  is  rendered  against  him,  or  his  complaint  is  dismissed, 
costs  shall  not  be  awarded  against  him. 

2  B.  a.  445.   I  4. 

I  4M3»  'When  leave  may   be  annulled. 

If  the  person  so  admitted  is  guilty  of  improper  conduct  in  the 
proeectitlon  of  his  action,  or  of  wilful  or  unnecessary  delay,  the 
court  may,  in  its  discretion,  annul  the  order  admitting  him  to 
prosecute  as  a  poor  person:  and  he  shall  thereafter  be  deprived  of 
oil  the  privileges  conferred  thereby. 
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9  4e3.  When  defendant  ntay  petition'  to  defend  n«  m  w^mr 
person. 

A  defendant  in  an  action  inyolving  his  right,  title,  or  interest, 
in  or  to  real  or  personal  property,  may  petition  the  court,  in 
which  the  action  is  pending,  for  leaye  to  defend  the  action  as  a 
poor  person,  and  to  have  an  attorney  and  counsel  assigned  to 
conduct  his  defence. 

I  4S4.  Content*  of  petition. 

The  petition  must  contain  the  same  matters,  respecting  the 
ability  of  the  petitioner,  required  to  be  contained  in  a  petition 
for  leave  to  prosecute  as  a  poor  person;  and  it  must  be  sup- 
ported by  a  similar  certificate,  relating  to  the  defence. 

I  46S.  Proceedlnfir*  thereon. 

The  provisions  of  this  article,  relating  to  the  order,  to  be  made 
upon  an  application  for  leave  to  prosecute  as  a  poor  person,  and 
the  proceedmgs  subsequent  thereto,  apply  to  the  order  and  subse- 
quent proceedings,  upon  an  application  for  leave  to  defend  as  a 
poor  person. 


S   466.  Appeal   when  party   prosecutes    or   defends 
poor  person. 

An  order,  made  as  prescribed  in  this  article,  does  not  authorize 
the  petitioner  to  take  or  maintain  an  appeal,  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  party,  the  order  is 
applicable,  in  favor  of  the  petitioner,  as  respondent  in  the  appeaL 

S  46T.  Coats  In  favor  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person,  who  had  been 
admitted  to  prosecute  cr  defend  as  a  poor  person,  as  prescribed 
in  this  article,  they  must  be  paid  over  to  bis  attorney,  when 
collected  from  the  adverse  party,  and  distributed  among  the  at- 
torney and  counsel  assigned  to  the  poor  person*  as  the  court 
directs. 
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ARTIGLfi    FOURTH. 

Infant  plaintiffs  and  defendants, 

8cc.  468.  RJffht  of  Infant  to  brlntr  action. 

460.  Qoardian  for  infant  plalntlif  must  be  appointed. 

470.  Application  therefor. 

471.  Application  for  appointment  of  guardian  for  infant  defendant. 

472.  Guardian,  bow  appointed.     Clerk,  when  to  act. 

473.  Guardian  for  absent  infant  defendant. 

474.  Guardian  not  to  receive  property  until  security  given. 
47*.  Security. 

476.  Last  two  sections  not  to  apply  to  general  guardian. 

477.  Liability  of  defendant's  guardian  for  coats. 

I  4aH.  Riarlit  of  infant  to  brlnor  notion. 

Where  an  infant  has  a  right  of  action,  he  is  entitled  to  main- 
tafai  an  action  thereon;  and  the  same  shall  not  be  deferred  or 
delayed,  on  account  of  his  infancy. 

i  4«9.  [Am'd,  1881.]  Gnardinn  for  infant  plaintiff  mnat  be 
appointed. 

Before  a  summons  is  issued,  in  the  name  of  an  infant  plamtiff, 
a  competent  and  responsible  person  must  be  appointed,  to  appear 
as  his  guardian  for  the  purpose  of  the  action,  who  shall  be 
responsible  for  the  costs  thereof,  except  where  such  infant  prose- 
cutes as  a  poor  person  as  provided  for  under  section  459  of  this 
act,  in  which  case  security  for  costs  shall  not  be  required. 

In  effect  September  1,  1881;  not  applicable  to  actions  or  proceedings  com- 
meoced  prior  to  such  date;  L.  1891,  ch.  170.     See    fi  3249. 

I  4TO.  Application  tberefor. 

The  guardian  must  be  appointed  upon  the  application  of  the 
faifant,  if  he  is  of  the  age  of  fourteen  years,  or  upwards;  or,  if 
he  is  under  that  age,  upon  the  application  of  his  general  or  testa- 
mentary guardian,  if  he  has  one,  or  of  a  relative  or  friend.  If 
the  application  is  made  by  a  relative  or  friend,  notice  thereof 
must  De  given  to  his  general  or  testamentary  guardian,  if  he  has 
one;  or,  if  he  has  none,  to  the  person  with  whom  the  infant 
resides. 

Co.  Proc.,  I  118,  subd.  1. 

i  4T1.  [An'd,  1879.]  Application  for  appointment  of  grviar** 
dlan  for  Infant  defendant. 

An  infant  defendant  must  also  appear  by  guardian,  who  must 
bo  a  competent  and  responsible  person,  appointed  upon  the  appli- 
cation of  the  infant,  if  he  is  of  the  age  of  fourteen  years,  or 
upwards,  and  applies  within  twenty  days  after  personal  service 
of  the  summons,  or  after  service  thereof  is  complete,  as  pre- 
scribed in  section  441  of  this  act;  or  if  he  is  under  that  age,  or 
neglects  so  to  apply,  upon  the  application  of  any  other  party  to 
the  action,  or  of  a  relative  or  friend  of  the  infant.  Where  the 
application  is  made  by  a  person  other  than  the  infant,  notice 
thereof  mnst  be  given  to  his  general  or  testamentary  guardian, 
if  he  has  one  within  the  State;  or,  if  he  has  none,  to  the  infant 
himself,  if  he  is  of  the  age  of  fourteen  years,  or  upwards,  and 
within  the  State;  or,  if  he  is  under  that  age,  and  within  the 
State,  to  the  person  with  whom  he  resides. 

1  4TS.  t'^m'd,  1879.3  Onardlan,  Ikormr  appointed.  Cleric, 
when  to  act. 

The  court  in  which  the  action  Is  brought,  or  a  judge  thereof, 
or  If  the  dcti<m  is  brought  in  the  supreme  court,  the  county  judge 
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•f  the  county  -where  the  action  is  triable,  may  appoint  a  ifuar- 
dian  ad  litem  for  an  infant,  either  plaintiff  or  defendant,  as 
prescribed  in  this  article.  The  clerk  must  act  in  that  capacity  for 
an  infant  defendant  where  the  court  or  the  judge  appoints  him. 
No  person,  other  than  the  clerk,  shall  be 'appointed  u  guardian 
fid  litem,  unless  his  written  consent,  duly  acknowledged,  is  pro- 
*duced  to  the  court  or  judge  making  the  appointment. 
Predicated  on  Co.  Proc,  9  115;  2  R.  a  446.  (4.     Bee  |  1535. 

I  478.  [Am'd,  1889.]    Gamrdla.n  for  absent  fnfant  defead- 

Where  an  infant  defendant  resides  out  of  the  State  or  resides 
within  the  State,  and  is  temporarily  absent  therefrom,  the  court 
may,  in  its  discretion,  make  an  order  designating  a  person  to  be 
his  guardian  ad  litem,  unless  he.  or  some  one  in  his  behalf,  pro- 
cures such  a  guardian  to  be  appointed,  as  prescribed  in  the  last 
two  sections,  within  a  spt^cified  time  after  service  of  a  copy  of 
the  order.  The  court  must  give  special  directions  in  the  order, 
respecting  the  service  thereof,  which  may  be  upon  the  infant. 
The  summons  may  be  served  by  delivering  a  copy  to  the  guar- 
dian so  appointed,  with  like  effect  as  where  a  summons  is  served 
without  the  State  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  purpose,  granted  as  prescribed  in  section  four  hundred 
and  thirty-eight  of  this  act;  except  that  the  time  to  appear  or 
answer  is  twenty  days  after  the  service  of  the  summons,  ex- 
clusive of  the  day  of  service. 

Based  ou  Ck>.  Proc,  part  of  f  116;  L.   1889,  ch.  494. 

S  474.  Guardian  not  to  receiire  property  nntll  ae^vrity 
Clven. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law,  a  guardian,  appointed  for  an  infant,  as  prescribed  in  this 
article,  shall  not  be  permitted  to  receive  money  or  property  of 
the  infant,  other  than  costs  and  expenses  allowed  to  the  guardian 
by  the  court,  until  he  has  given  sufficient  security,  approved  by 
a  judge  of  the  court,  or  a  county  judge,  to  account  for  and  apply 
the  same,  under  the  direction  of  the  court. 
Go.  Froc.,  f  420,  am'd. 

9  475.   Security. 

The  security  must  be  a  bond  to  the  infrnt,  in  such  penalty  us 
the  judge  directs,  not  less  than  twice  the  sum,  or  the  value  of 
the  property,  to  be  received,  ^ecuted  by  the  guardinn  and  at 
least  two  sureties,  approved  by  the  judge,  and  filed  in  the  office 
of  the  clerk.  The  infant,  or  any  other  party  to  the  action,  may 
afterwards  apply  for  an  order,  directing  a  new  bond  to  be  given, 
with  an  increased  penalty;  or  the  court  may  so  direct,  of  its  own 
motion. 
8  B.  S.  445,  S  6  (2  Bdm.  466). 


§  476.  Laat  t^fvo  aectlons  not  to  apply  to  general 
arnardlan. 

The  last  two  sections  do  not  apply  to  the  general  guardian 
of  the  infant,  who  has  been  appointed  his  guardian  ad  litem,  as 
prescribed  in  this  article:  but  the  court  may,  at  any  time,  require 
the  general  guardian  to  give  additional  security  for  the  faithful 
discharge  of  his  trust,  before  receiving  money  or  property  of  the 
Infant,  under  a  judgment  or  order  in  the  action. 
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S  477.  liiabtUty  of  defendant's  irnardlan  for  costs. 

A  person  appointed  guardian,  as  prescribed  in  this  article,  for 
an  infant  defendant  in  an  action,  is  not  liable  for  the  costs  of 
the  action,  unless  specially  charged  therewith  by  the  order  of  the 
court,  for  personal  misconduct.  * 

S  B.  a  447,  §  U  (2  Urn.  46^. 
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CHAPTER  VI. 

Pleadings  in  Courts*of  Record,  including  Counter- 
claims. 

TITLB    I.— Tke  €oBMeatiT6  PleadiMf^  1b  tm  letlon. 
TITLE  II.  -PMTlst^Bi  ««BenUy  ilppllMble  to  PleAdlBffi. 

TITLB  X. 

The  consecutive  pleadings  in  an  action. 

Article  1.  Complaint. 
2.  Demurrer. 
S.  Answer. 
4.  Reply. 

ARTIOLB  FIRST. 

Complaint, 

Sec.  476.  First  pleadiikg  to  be  complaint. 

479.  Copy    complaint,    when    to   be   served. 

480.  Consequence  of  failure. 

481.  Complaint;    what   to   contain. 

482.  Wben  Interlocutory  and  final  Judgment  may  be  demandeA. 

483.  Cnaaes   of   action   to   be   separately   stated. 

484.  What  causes  of  action  may  be  joined  In  the  same  complalBl. 
485-486.  [Stricken   out.l 

fi  478.  First  pleadinsT  to  be  complaint. 

The  first  pleading,  on  the  part  of  the  plaintiff,  U  the  complaint. 
Co.  Proc.,   f  141« 

(  479.  [Am'd,  1877.]    Copy  complaint,  wben  to  be  aerved. 

If  a  copy  of  the  complaint  Is  not  delivered  to  a  defendant,  at 
the  time  of  the  delivery  of  a  copy  of  the  summons  to  him,  either 
within  or  without  the  State,  his  attorney  may,  at  any  time 
within  twenty  days  after  the  service  of  the  summons  Is  com- 
plete, serve  upon  the  plaintiff's  attorney  a  written  demand  of  a 
copy  of  the  complaint,  which  must  be  served  within  twenty  days 
thereafter.  The  demand  may  be  incorporated  into  the  notice  of 
appearance.  But  where  the  same  attorney  appears  for  two  or 
more  defendants,  only  one  copy  of  the  complaint  need  be  served 
upon  him:  and  if,  after  service  of  a  copy  of  the  complaint  upon 
him,  as  attorney  for  a  defendant,  he  appears  for  another  defend- 
ant, the  last  defendant  must  answer  the  complaint  within  twtnty 
days  after  he  appears  in  the  action. 

Substitute  tor  part  of  |  180.  Go.  Pioc.    See  post,  |  824.    See  H  418,  422. 

S  480.  Consetinence  of  failure. 

If  the  plaintiff*s  attorney  fails  to  serve  a  copy  of  the  conplalst, 
as  prescribed  in  the  last  section,  the  defendant  may  apply  te  the 
eoort  for  a  dismissal  of  the  complaint. 

I  481.   [Am*d,   190-i,   ISOB.]    Complalntf  wbat  to  contain. 

The  complaint  must  contain: 

1.  The  title  of  the  action,  specif>i»iR  the  name  of  the  court  in 
vhich  it  is  brought;  if  it  is  brought  in  the  supreme  court,  tb* 
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name  of  the  coanty,  which  the  plaintiff  designates  as  the  place 
of  trial;  and  the  names  of  ail  the  t^urties  to  the  action,  plaintiff 
and  defendant. 

2.  [Am'd,  10O4,  ifNNS.]  A  plain  and  concise  statement  of  the 
facts  constituting  each  cause  of  action  without  unnecessary 
repetition. 

3.  A  demand  of  the  judgment  to  which  the  plaintiff  supposes 
himself  entitled.  I 

Co.  Proc.,  S  142,  un'd;  U  1904,  ch.  BOO;  L.  190B,  di.  481.    In  eff«ct  May  16|  • 
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i  4SS.  CAm*d,  187T.]  "Wken  Interlocvtorr  l^nd  Anal  Jnd^- 
Vicat  BKAx  be  demanded. 

In  an  action  triable  by  the  court,  withoiit  a  jury,  the  ilaintiff 
may,  in  a  proper  case,  demand  an  interlocutory  judgment,  and 
also  a  final  judgment,  distinguishing  them  clearly. 

§  483.  Cav«e«  of  actloa  to  be  aeparately  etated. 

Where  the  complaint  sets  forth  two  or  more  causes  of  action, 
the  statement  of  the  facts  constituting  each  cause  of  action  must 
be  separate  and  numbered. 

Viom  Co.  Pioc.,  I  16T,  am'd. 

i  484.  [Am'd,  1877,  1900,  lOOO,  1007,  1900.1  Wbat  caaaes 
of  actioa  ntay  be  Joined  ia  the  aame  complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
causes  of  action,  whether  they  are  such  as  were  formerly  d(»- 
nominated  legal  or  equitable,  or  both,  whore  they  are  brought 
to  recover  as  follows: 

1.  U|)on  contract,  express  or  implie<l. 

2.  For  personal  injuries,  except  libel,  slander,  criminal  con- 
versation or  sednotioD. 

3.  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Real  property,  in  ejectment,  with  or  without  damages  for 
the  withholding  thereof.     (See  $  149«5.) 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or  de- 
tention thereof.     (See  §  1689.) 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  operation  of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction,  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  iii- 
flnded  witbitt  one  of  the  foregoing  subdivisions  of  this  Hection. 
(See  $  1815.) 

10.  For  penalties  incurred  under  the  forest,  fish  and  game 
law. 

11.  For  penalties  incurred  under  the  agrirnlturnl  law. 

12.  For  penalties  incurred  under  the  public  health  law. 

But  it  muHt  appear,  upon  the  face  of  the  complaint,  tbnt  all 
the  causes  of  action,  so  united,  belong  to  one  of  the  foregoinc 
snbilivisions  of  this  section;  that  they  are  consistent  with  each 
other;  and.  except  as  otherwise  prescribed  by  law,  that  they 
affect  all  the  parties  to  the  action;  and  it  must  appear  upon  the 
face  of  the  complaint,  that  they  do  not  require  different  places 
of  trial. 

Siil>Bt1tnt«  for  part  of  |  16T.  Co.  Proc.  L.  1900.  ch.  590:  L.  1906.  ch.  29: 
I-  1907.  ch.  26:  L.  1909.  ch.  65.  See  note  42  of  notes  of  Boanl  of  Stit- 
utorj'  rnnpolldatlon  at  end  of  code. 

8  485.     [Stricken  out  in  1877.] 
«  488.    [Stricken  out  in  1877.] 
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487-92  DEMURRER.  c.  6, 1. 1.  a.  S 

ARTICL.B  SBCONO. 

Demurrer, 

flee.  487.  DefeDdant  must  demur  or  answer. 
488.  When  be  may  demur. 
4IM.   imnekeD    oul.j 

490.  Demurrer  to  complaint  must  specify  grounds  of  ebjectton. 
481.  r Stricken    out.] 
492.  Demurrer  to  all  or  part  of  the  complaint;  demurrer  to  pert,  ea4 

answer  to  part. 
488.  Defendant  may  demur  to  reply. 
494.  When  plaintiff  may   demur   to  answer. 

49b.  Demuner  to  couuierclaiiu,    when  aeiendant  demands  an  afflrmatlTO 
Judgment. 

496.  Doraurrer    to    oounter^'laim    muat    specify   grounds   of   objection. 

497.  Amendments  In  certain  cases  after  decision  of  oemurrer. 

496.  When  objection  may  be  taken  bf  answer.  ^ 

499.  Objection;    when  deemed    walvea. 

S  487.  Defendant  mnet  denanr  or  nne^ver. 

The  only  pleading,  on  the  part  of  the  defendant,  is  either  a  de- 
murrer or  an  answer. 

€e.  Prec,  pi^  of  9  143. 

,  §  488.   [Am'd,  1877.]    l^hen  he  may  demur. 

The  defendant  may  demur  to  the  complaint,  where  one  or 
more  of  the  following  objections  thereto  appear  upon  the  face 
thereof: 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  the  de- 
fendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 

3.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

8.  That  the  complaint  docs  not  state -facts  sufficient  to  consti- 
tute a  cause  of  action.     ^ 

Id.,  S  144.  am*d  by  adding  subd.  9. 
§  489.  [Stricken  out  in  1877.] 

S  400.  [Am'd.  1877.]  Demurrer  to  eomplnlnt  mntft  ■peclfy 
arronndii  of  objection. 

The  demurrer  must  distinctly  specify  the  objections  to  the  com- 
plaint: otherwise  It  may  he  disregarded.  An  objection,  taken 
under  subdivision  first,  second,  fourth,  or  eighth  of  section  fotir 
hundred  and  eighty-<'ight  of  this  art,  may  be  statM  in  the  lan- 
eruage  of  the  subdivision;  an  objection,  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular  de- 
fect relied  upon. 

First   ■entence   Co.   Proc,   port  of  S   145. 

S  4»1.   [Stricken  out  in  1877.] 

f  492.  Demurrer  to  all  or  part  of  the  com|ilalnti  demurrer 
to  pnrty  and  nna'vrer  to  part. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  causes  of  action,  stated  therein.    In  the  latter  case, 
he  may  answer  the  causes  of  nction  not  demurred  to.* 
Co.  Proc..  I  146.  2d  senten(>e.  consolidated  with  id.,   }  151. 


c.  6, 1. 1^  a.  3  DEMURRER.  §§  493-93 

}  ^Ml.  Defendant  nuty  demur  to  reply. 

The  defendant  may  algo  demur  to  the  reply,  or  to  a  separate 
traTerse  to,  or  avoidance  of,  a  defence  or  coanterclaim,  contained 
in  the  reply,  on  the  ground  that  it  ia  insufficient  in  law»  upon  the 
face  thereof. 

aotetttnte  f«r  Oo.   Proc.,  |  165. 

§  494.  "WkeB  plaintiff  ntay  demur  to  answer. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  consist- 
ing of  new  matter,  contained  in  the  answer,  on  the  ground  that  i1 
is  insufficient  in  law,  upon  the  face  thereof. 

Id.,  part  of  fi  163. 

S  486.  [Ant'dy  1877.]  Demurrer  to  counterclaim,  fvlnen  de- 
fendant demands  an  alllrmatlve  Judarment. 

The  plaintiff  may  alpo  demur  to  a  counterclaim,  upon  which 
the  defendant  demands  an  affirmative  judgment,  where  one  or 
more  of  the  following  objections  thereto,  appear  on  the  face  of 
the  counterclaim: 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  recover  upon 
the  same. 

3.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character  specified  in 
section  501  '^f  this  act. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

1 49€L  [Am'd,  1877.]  Demurrer  to  counterclaim  ntust 
•peeify  srounda  of  objection. 

A  demurrer,  taken  under  the  last  section,  must  distinctly 
specify  the  objections  to  -the  counterclaim;  otherwise  it  may  be 
disregarded.  The  mode  of  specifying  the  objections  is  the  same, 
as  where  a  demurrer  is  taken  to  a  complaint. 

§  487.  [An&'d,  1877.]  Amendments  In  certain  cases  after 
de«iaion  of  demurrer. 

Upon  the  decision  of  a  demurrer,  either  at  a  general  or  special 
term,  or  in  the  court  of  appeals,  the  court  may,  in  its  discretion, 
allow  the  party  in  fault  to  plead  anew  or  amende  upon  such 
terms  as  r:e  just.  If  a  demnrrer  to  a  conf^laint  is  allowed,  be- 
cause two  or  more  causes  of  action  have  been  improperly  united, 
the  court  may,  in  its  discretion,  and  upon  such  terms  as  are  just, 
direct  that  the  action  be  divided  int6  as  many  actions,  as  are 
necessary  foi*  the  proper  determination  of  the  causes  of  action 
therein  stated. 

Ok  Proc.,  part  of  §  173.   ■ 

I  498.    [Am'd,   1877.]    "Wlten   objection   may   be   taken    by 


Where  any  of  the  matters  enumerated  in  section  four  hundred 
and  eighty-eight  of  this  act  as  grounds  of  demurrer,  do  not  appear 
on  the  face  of  the  complaint,  the  objection  may  be  taken  by 
nnswpr. 
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transferred  it,  after  it  became  due,  mast  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  the  assignor,  while  the  note  or  bill  be- 
longed to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  U 
In  the  name  of  a  plaintiff,  who  has  no  actual  interest  in  the  con- 
tract upon  which  it  in  founded,  a  demand  against  the  plaiutiS 
flhaU  not  be  allowed  as  a  counterclaim;  but  so  much  of  a  demand 
existing  against  the  i»orHon  whom  he  represents,  or  for  whose 
benefit  the  action  is  brought,  as  will  satisfy  the  plaintiff's  de- 
mand, must  be  allowed  as  a  counterclaim,  if  it  might  have  been 
so  allowed  in  an  action  brought  by  the  person  benefidally  in- 
terested. 

Feond^d  upon  2  R.  8.  864,  |  IS,  snbds.  8,  9  ftnd  10,  and  part  of  rabd.  I 

« 


1 503.  [Am'dy  1877.]  Jmdtpnentf  'vrben  deauuad  and  coun- 
terclaim are  eanal  or  nneaaaJU 

Where  a  couBterclaim  is  established,  which  equals  the  plain 
tiff*s  demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  excess, 
or  so  much  thereof  as  is  due  from  the  plaintiff.  Where  part  of 
the  excess  is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  person, 
so  much  thereof  as  the  judgment  does  not  cancel. 

Id..   H  21.   22  (2  Edm.  307). 

f  504.  Id.;  for  afflrniati've  relief. 

In  a  case  not  specified  in  the  last  section,  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  affirmative  judg- 
ment, demanded  in  the  answer,  judgment  must  be  rendered  for 
the  defendant  accordingly. 

Co.  Proc..  last  clauae  of  f  263. 

1  60Q».  Connterclalm,  -when  defendant  is  aned  In  a  repre- 
sentative capacity. 

In  an  action  against  an  executor  or  an  administrator,  or  other 
pers(m  Hued  in  a  representative  ca^i^city,  the  defendant  may  set 
focth.  as  a  counterclaim,  a  demand  belonging  to  the  decedent,  or 
other  pcTson  whom  he  represents,  where  the  person  so  repre- 
stMited  would  have  been  entitled  to  set  forth  the  same,  in  an 
action  against  him. 

2  R.  s.  :{&5,  f  25. 

S  ftOO.  Id.{  when  plaintill  la  nn  executor  or  ndnUnlHtrator. 

In  an  action  brought  by  an  executor  or  administrator,  In  his 
representative  capacity,  a  demand  against  the  decedent,  belong- 
ing, at  the  time  of  his  death,  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterelaini,  as  if  the  action  had  been 
brought  by  the  deeedent  in  his  life-time;  and,  if  a  balance  if> 
found  to  be  due  to  the  defendant,  judgment  must  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity.  Exe- 
cution can  he  issued  upon  such  a  judgment,  only  in  a  case  where 
it  could  I)e  issued  upon  a  judgment,  in  an  action  against  the 
ecutor  or  ajlministrntor. 
Id.,   H  2.1  and  24.    Sc<>  f  1826. 
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c.  6, 1. 1,  A.  8  COUNTEKCLAIM.  g§  507-12 

S  507..  [AJB'df  1879.]  Dcfeitdaat  mmy  Interpoae  severatl 
defencea  or  eoanterolAlma;  rules  relatinar  tbereto. 

A  defendant  may  set  forth,  in  his  answer,  as  many  defences 
or  counterclaims,  or  both,  as  he  has,  whether  they  are  such 
as  were  formerly  denominated  le^al  or  equitable.  Each  defence 
or  counterclaim  must  be  separately  stated,  and  numbered.  Un- 
less it  is  interposed  as  an  answer  to  the  entire  comj)ljiint,  it  must 
distinctly  refer  to  the  cause  of  action  which  it  is  intended  to 
answer. 
Co.  Proc.,  part  of  i  150,  am*d. 

I  SOS.  [Am*d,  1877.3    Partial  defeneea. 

A  partial  defence  may  be  set  forth,  as  prescribed  in  the  last 
section;  but  it  must  be  expressly  stated  to  be  a  partial  defence 
to  the  entire  complaint,  or  to  one  o:'  more  separate  causes  of 
action,  therein  set  forth.  Upon  a  demurrer  thereto,  the  question 
is,  whether  it  is  sufficient  for  that  purpose.  Matter  tending  only 
to  mitigate  or  reduce  damages,  in  an  action  to  recover  damages 
for  the  breach  of  a  promise  to  marry,  or  for  ii  personal  injury,  cr 
an  injury  to  property,  is  a  partial  defence,  within  the  meaning  of 
this  section. 

Bee  poet,   §  586. 

I  S09.  [Ai:i*d,  1877.]  "Wkcn  defendant  to  demand  alllrma- 
tlve  Jadffment. 

Where  the  defendant  deems  himself  entitled  to  an  affirmative 
judgment  against  the  plaintiff,  by  reason  of  a  counterclaim  in- 
terposed by  him,  he  must  demand  the  judgment  In  his  answer. 

5  610.  [Stricken  out  in  1877.] 

i  Sll.  [AmM,  18790  When  pleadlnnra  admit  part  of 
plalntUTa  elalm  to  be  Inst,  action  may  be  severed,  etc. 

Where  the  answer  of  the  defend ar.*.  expressly  or  by  not  deny- 
ing, admits  a  part  of  the  plaintiffs  claim  to  be  just,  the  courts 
upon  the  plaintifiTs  motion,  may,  in  its  discretion,  order  that  the 
action  be  severed;  that  a  judgment  be  entered  for  the  plaintiff  for 
the  part  so  admitted;  and  if  the  plaintiff  so  elects,  that  the  action 
be  continued,  with  liKe  effect,  as  to  the  subsequent  proceedings, 
as  if  it  had  been  originally  brought  for  the  remainder  of  the 
claim.    The  order  must  prescribe  the  time  and  manner  of  the 

EIaintiff*s  election.    If  the  plaintiff  elects  to  continue  the  action, 
is  right  to  costs  upon  the  judgment  is  the  same, 'as  if  it  was 
taken  in  an  action  brought  for  only  that  part  of  the  claim.    IC 
the  plaintiff  does  not  elect  to  continue  the  action,  costs  must  be 
awarded,  as  upon  final  judgment  in  any  other  case. 
Sabatltnte  for  coDcladlng  paragraph  of  {  244,  Co.  Proc. 

S  612.  Jndirment,  wbere  eonnterclalm  only  la  Interpoaed 
for  leaa  than  plalntllTa  elalm. 

In  an  action  upon  contract,  where  the  complaint  demands 
judgment  for  a  sum  of  money  only,  if  the  defendant,  by  his 
answer,  does  not  deny  the  plaintiff's  claim,  but  sots  up  a  counter- 
claim amounting  to  less  than  the  plaintiff's  claim,  the  plaintiff, 
npon  filing  with  the  clerk  an  admission  of  the  counterclaim,  may 
take  judgment  for  the  excess,  as  upon  a  default  for  want  of  an 
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answer.    The  admission  must  be  made  a  part  of  the  Jndgment- 
roll. 

Go.  Proc.,  part  of  f  246,  am'd. 

I  618.  Dilatory  defences  to  be  Terlfled. 

A  defence  which  does  not  involve  the  merits  of  the  action,  shall 
not  be  pleaded,  unless  it  is  verified  as  prescribed  in  title  second 
of  this  chapter. 

FroM  2  a.  8.  852,  f  7  (2  Bdm.  8M). 
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REPLY. 


614-17 


ARTICIii:  FOURTH. 

Beply. 

8«c.  614.  Replx;    wbat  to   contalD. 

616.  Jadgment  upon  failure  to  Mpiy.  ^  , 

616.  Caae»   vvh.re   the   court   may   require  a   reply. 
61T,  Plaintiff  may  wt  ferth  several  avoldancea  In  reply. 

I  614.   [Am'd,  1877,  ltM>4,   104NI.J     Reply  |  wliat  to  contain. 

Where  the  answer  contains  a  counterclaim,  the  plaintiff,  if  hv 
does  not  demar,  may  reply  to  the  v  counterclaim.  The  reply  must 
contain  a  general  or  specific  denial  of  each  material  allegation  of 
the  counterclaim  controverted  by  the  plaintiff,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief;  and  it  may 
set  forth  in  ordinary  and  concise  language,  without  repetition, 
new  matter  not  inconsistent  with  the  complaint,  constituting  a 
defense  to  the  counterclaim. 

Co  Proc..  part  of  f  168.  See  |  622.  L.  1904,  ch.  600;  L.  1906,  ch.  481. 
In  effect  May  16.  1906. 

8  S15.  Jnd«inent  upon  fatlvre  to  veply* 

If  the  plaintiff  fails  to  reply  or  demur  to  the  cpunterclaim.  the 
defendant  may  apply,  upon  notice,  for  judgment  thereupon:  and, 
if  the  case  requires  it,  a  reference  may  be  ordered,  or  a  writ  of 
inquiry  may  be  issued,  as  prescribed  in  chapter  eleventh  of  thie 
act,  where  the  plaintiff  applies  for  judgment. 

Id.,  i  164,  am'd.     See  poet,  S  1219. 

I  51«.  Caaeai  nvhere  tbe  oonrt  may  reqnire  a  rcplr* 

Where  an  answer  contains  new  matter,  constituting  a  defence 
by  way  of  avoidance,  the  court  may,  in  its  discretion,  on  the  de- 
fendant's application,  direct  the  plaintiff  to  reply  to  the  new  mat- 
ter. In  that  caae,  the  rtfply,  and  the  nroeeedings  npon  failure  to 
reply,  are  subject  to  the  same  rules  as  in  the  case  of  a  counter- 

Id.,    condndlng  paragimpb  of  8  ^^S* 

T    set   forth 


8    61T.    [Am'd,    1877.}       Plaintiff 
a-roidanee*  In  voply* 

A  reply  may  contain  two  or  more  distinct  avoidances  of  the 

same  defence  or  counterclaim;  bat  they  must  be  separately  stated 

and  numbered. 

los 
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§§  6ia-21         GENERAL  RULES  OP  PLEADING.  c. «,  t.  2 

TITLE  U. 
Provisions  generally  applicable  to  pleadings. 

Sec.  S18.  Application  and  effect  of  this  chapter. 

619.  rieadlngs   to   be   liberally   coaatrued. 

620.  Pleadlun  to  be  subaciibed;  wltliln  what  time  to  be  serred. 

621.  When  defendant   to   serve  copy  anawer  on  co-defendant. 
522.  Allegation   not   denied;   when  to  be  deemed  true. 

623.  When    jdeading   muat   be   verified :    and   when   verification    may   be 

omitted. 

624.  Form  and  construction  of  certain  allegations  and  dentals  in  vertfled 

pleading. 
626.  Verification;  how  and   by   whom  made. 

626.  Form    of    affidavit   of    verification. 

627.  When   verification  may  be  confined  to  a  counterclaim. 

628.  Remedy  for  defective  rerification,  or  want  of  verification. 

629.  When  defendant  not  excused  from  verifying  answer  to  charge  of 

fraud. 

630.  Private  statute;   how  pleaded. 

631.  Account:  how  pleaded.    Bill  of  psrtlciilani. 

632.  Judgment;   bow   pleaded. 

633.  Couditiona  preeeoent;  how  pleaded. 

634.  Instrument   for   payment  of   money;  how  pleaded. 

635.  Pleadings   in   libel   and  slander. 

636.  Pleading  mitigating  clrcumstancea,   in  action  for  a  wrong, 
687.  Frivolous  pleadings;   how  disposed  of. 

53M.  Shnm   dt'fenors    to   be   stricken   out. 
6S9.  Material    variances:    how   provided   for. 

640.  Immaterial  variances;   imw  provided  for. 

641.  What  to  be  deemed  a  failure  of  proof. 

642.  Amendments   o*    course. 

643.  Amended  pleadtng  to  be  served;   answer  thereto. 

644.  Supplomental  pleadings. 

646.  Motion  to  strike  o';t  irrelevant,  etc.,  matter. 
646.  ludefinilo    or    uncertain    allegations. 
.'47.  Motions  for  Judgment  upon  pleadings. 

S  R18.  Application  and  effect  of  tblo  chapter. 

This  chnpter  proscribes  tho  form  of  pleadinicfl  in  an  action,  and 
the  rules  by  which  the  sufficiency  thereof  is  determined,  except 
where  special  provision  is  otherwise  made  by  law. 

Substitute    for    Go.    Proc.,    {   liO. 

§  SIO.  Pleadingra  to  be  liberally  coastvaftd. 

The  allej^ntions  of  a  pleading  mast  be  liberally  conetraed,  with 
n  view  to  substantial  justice  between  the  parties. 

Co.    Proc.,    I   159. 

{  {S20.  PleadiaigM  to  be  sabncrlbedf  wltbla  wbat  time  to 
be    served. 

A  plead in^r  must  be  subscribed  by  the  attorney  for  the  party. 
A  ropy  of  each  plea  ding,  subsequent  to  the  complaint,  must  be 
Herve<l   on    the   attorney   for    the   adverse   party,    within  twenty 
days  after  service  of  a  copy  of  the  preceding  pleading. 
Part  of  Co.  Proc.,  |  156.    See  ante.  S  55. 

§  S21.  [Am*d,  18H4.]  When  defendant  to  serTe  copr 
annwer  on  co-defendant. 

Where  the  jtidpmeut  may  determine  the  ultimate  rights  of  two 
or  more  defendants,  as  between  themselves,  a  defendant  who  re- 
quires such  a  determination  must  demand  it  in  his  answer,  and 
must  at  least  twenty  days  before  the  trial  serve  a  copy  of  his 
answer  upon  the  attorney  for  each  of  the  defendants  to  be  af- 
fected by  the  determination,  and  ijersonally.  or  as  the  court  op 
judge  may  direct,  upon  defendants,  so  to  be  [iffected  who  luiTO 
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not  duly  appeared  therein  by  attorney.  The  cootrovemy  between 
the  defendants  shall  not  delay  a  judgment,  to  which  the  plaintiff 
is  entitled,  unless  the  eourt  otherwise  directs. 

8m   i   1204,   post. 

f  622.  Allearatlon  not  denied;  ifrben  to  be  deemed  trne. 

Bach  material  allegation  of  the  complaint,  not  controverted  by 
the  answer,  and  each  material  allegation  of  new  matter  in  the 
answer,  not  controverted  by  the  reply,  where  a  reply  is  r^uired, 
must,  for  the  purposes  of  tlie  action,  be  taken  as  true.  But  an 
allegation  of  new  matter  in  the  answer,  to  which  a  reply  is  not 
required,  or  of  new  matter  in  a  reply,  is  to  be  deemed  contro- 
verted by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case 
requires.  ^ 

Co.  Proc.,  {  168;  L.  18S4,   cb.  400.    See  if  500,  B14. 

f  523.  "Wben  pleadlniT  must  be  "verllledi  and  vrben  ▼erill- 
emtlon  may  be  omitted.  \ 

Where  a  pleading  is  verified,  each  subsequent  pleading,  except 
H  demurrer,  or  the  general  answer  of  an  infant  by  his  guardian 
ad  litem,  must  also  be  verified.  But  the  verification  may  tie 
omitted,  in  a  case  where  it  Ls  not  otherwise  specially  prescribed 
by  law,  where  the  party  pleading  would  be  privilegiMi  from 
testifying,  as  a  witness,  concerning  an  allegation  or  denial 
contained  in  the'  pleading.  A  pleading  cannot  be  used,  in  a 
criminal  prosecntion  against  the  party,  as  proof  of  a  fact 
admitted  or  ulle.<;ed  therein. 

Id.,   part  of  fi   156,   am'd.    See  if  1757,  subd.    1;  1938. 

§  524.  Forna  and  constrnctlon  of  certain  allegation*  and 
denials  in  Terlfled  pleadinir- 

The  allegations  or  denials  in  a  verified  pleading  must,  in 
form,  be  stated  to  be  made  by  the  party  pleading.  Unless 
they  are  therein  stated  to  be  made  upon  the  information  and 
belief  of  the  party,  they  must  be  regarded,  for  all  purposes, 
including    a   criminal   prosecution,    as   having   been   made    upon  ^ 

the  knowledge  of  the  person  verifying  the  pleading.  An  allega- 
tion that  the  party  has  not  sufficient  knowledge  or  information, 
to  form  a  belief,  with  respect  to  a  matter,  muKt,  for  the  sume 
purposes,  be  regarded  as  an  allegation  that  the  person  verifying 
the  pleading  has  not  such  knowledge  or  information. 

•i  526.  Verification  I  bo^ir  and  by  tvbom  made. 

The  verification  must  be  made  by  the  aflSdavlt  of  the  party, 
or.  If  there  are  two  or  more  parties  united  in  interest,  and 
pleading  together,  by  at  least  one  of  them,  who  is  acquainteti 
with  the  facts,  except  as  follows: 

1.  Where  the  party  Is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

2.  Where  the  people  of  the  State  are,  or  a  public  officer,  in 
their  behalf,  is  tne  party,  the  verification  may  be  made  by  any 
person  acauainted  with  the  facts. 

3.  [Am'd,  1879.]  Where  the  party  is  a  foreign  corporation; 
or  where  the  party  is  not  within  the  county  where  the  attorney 
resides,  or  if  tne  latter  is  not  a  resident  of  the  State,  the  county 
where  he  has  his  office,  and  capable  of  making  the  affidavit;  qt 
if  there  are  two  or  more  parties  united  in  interest,  and  pleading 
together,  where  neither  of  them,  acquainted  with  the  facts  it 
within   that   county,    and   capable   of   making   the   affidavit;   oi 
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where  the  action  or  defence  is  founded  upon  ft  written  instrn< 
inent  for  the  payment  of  money  onl^,  which  is  in  the  possession 
of  the  agent  or  the  attorney;  or  wliere  all  the  material  allogfttious 
of  the  pleading  are  within  the  personal  knowledge  of  the  agent 
or  the  attorney;  in  either  case  the  verificfttion  may  be  made  by 
the  agent  of  or  the  attorney  for  the  pnrty. 
From  Co.  Proc.,  |  167,  am*d. 

i  506.  Form  of  aflldaTit  of  Terlfleatloii. 

The  atiidavit  of  verification  must  be  to  the  effect,  that  the 
pleading  is  true  to  the  knowledpe  of  the  deponent,  except  as  to 
the  matters  thcrtMU  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  true. 
Where  It  is  made  by  a  person,  other  than  the  party,  he  must 
set  forth,  in  the  affidavit,  the  grounds  of  his  belief,  as  to  all 
matters  not  stated  upon  his  knowledge,  and  the  reason  why  it 
is  not  mad^  by  the  party. 

Id.,   I  157. 

I  SST.  IVIien'  Terlflcatloii  may  be  conflned  to  a  eonnter- 
elaluu 

Where  the  complaint  is  not  verified,  and  the  answer  sets  up 
a  counterclaim,  and  sAao  a  defence  by  way  of  denial  or  avoidances 
the  affidavit  of  verification  may  be  made  to  refer  exchitively 
to  the  counterclaim.  In  that  case,  the  last  three  sections  are 
applicable  to  the  affidavit  and  the  counterclaim,  as  if  the  latter 
was  a  separate  pleading. 

S  528.  Remedy  for  defective  verlflcatiom,  or  want  of 
verlfleatioa. 

The  remedy  for  a  defective  verification  of  a  pleading  is  to 
treat  tlie  sarni*  as  an  unverificMi  pJeading.  Where  the  copy  of 
a  pleading  is  served  without  a  copy  of  a  sufficient  verification, 
in  a  case  where  the  adverse  party  is  entitled  to  a  veri6oJ 
pleading,  he  may  treat  it  as  a  nullity,  provided  he  gives  notice, 
with  due  dillg(»nce,  to  the  attorney  of  the  adverse  party,  that 
he  elects  so  to  do. 

(  629.  IVlieii  defendant  not  ozonaed  from  verltrias 
ana'wer  to  cliarg^e  o/  frand. 

A  defendant  is  not  excused  from  verifying  his  answer  to  n 
complaint,  charging  him  with  having  confessed  or  suffered  a 
judgment,  or  executed  a  conveyance,  assignment,  or  other  iu- 
strumont,  or  transferred  or  delivorod  money,  or  pei'Sonal  property, 
with  intent  to  hinder,  delay,  or  defraud  his  creditors;  or  with 
beinjr  n  party  or  privy  to  such  a  transaction  by  another  person, 
with  like  intent  towards  the  creditors  of  that  person;  or  with 
any  fraud  whatever,  affecting  a  right  or  the  property  of  another. 

StihstaDce  of  2  K.  8.  174,  §  41  (2  EUoi.  181).  and  L.  1833,  ch.  14,  {  1 
(4    Rdm.    631). 

I  530.   [Am'd,   1877.]    Private  atatntej  how  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefronu 
it  is  sufficient  to  designate  the  statute  by  its  chapter,  year  of 
passage,  and  title,  or  in  some  other  manner  witn  convenient 
certainty,  without  netting  forth  any  of  the  contents  thereof 

Co.    »'toc.,    i    163,    nni  d. 
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8  5S1.  [Am*d,  1904.]  Aoeovaty  kew  pleaded.  Bill  of  p«r- 
tlcnlars. 

It  is  not  necessary  for  a  party  to  set  forth,  in  a  pleading,  the 
items  of  an  account  therein  alleged;  bat  in  that  case,  he  must 
deliver  to  the  adverse  party,  within  ten  days  after  a  written 
demand  thereof,  a  copy  of  the  account,  which,  if  the  pleading 
is  verified,  must  be  verified  by  his  afiSdavit,  to  the  effect,  that  he 
believes  it  to  be  true;  or,  if  the  facts  are  within  the  personal 
knowledge  of  the  agent  or  attorney  for  the  party,  or  the  party 
is  not  within  the  county  where  the  attorney  resides,  or  capable 
of  making  the  affidavit,  by  the  affidavit  of  the  agent  or  attcHrney. 
If  he  fails  so  to  do,  he  is  precluded  from  giving  evidence  of  the  ac- 
count. The  court,  or  a  judge  authorized  to  make  an  order  in  the 
action,  may  direct  the  party  to  deliver  a  further  account,  where 
the  one  delivered  is  defective.  Upon  application  in  any  case,  the 
court,  or  a  judge  authorized  to  make  an  order  in  the  action,. may, 
upon  notice,  direct  a  bill  of  the  particulars  of  the  claim  of  either 
party  to  be  delivered  to  the  adverse  party,  and  in  case  of  default 
the  court  shall  preclude  him  from  giving  evidence  of  the  part  or 
parts  of  his  afilrmative  allegation  of  which  particulars  have  not 
been  delivered. 

Op.  Proc.,  I  168,  am'd;  L.  1904,  cb.  600.     In  «ffect  April  28,  1904. 

I  582.  Jvdarmeiiti  how  pleaded. 

In  pleading  a  judgment,  or  other  determination,  of  a  court  or 
ofiScer  of  special  jurisdiction,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction;  but  the  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or  made.  If  that  allega- 
tion is  controverted,  the  party  pleading  must,  on  the  trial,  estab- 
lisjh  the  facts  conferring  jurisdiction. 

Id..  I  lei. 

i  SSB,  conditions  precedent)  Itofr  pleaded. 

In  pleading  the  performance  of  a  condition  precedent  in  a  con- 
tract, it  is  not  necessary  to  state  the  facts  constituting  perform* 
ance;  but  the  party  may  state,  generally,  that  he,  or  the  person 
whom  he  represents,  duly  performed  all  the  conditions  on  his  part. 
If  thtft  allegation  is  controverted,  he  must,  on  the  trial,  establish 
performance. 
Id.,  part  of  i  162. 

f  534.  Instrnment  for  payment  of  money;  hoiv  pleaded. 

Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 
upon  an  instrument  for  the  payment  of  money  only,  the  party 
may  set  forth  a  copy  of  the  mstrument,  and  state  that  there  is 
due  to  him  thereon,  from  the  adverse  party,  a  specified  sum, 
which  he  claims.  Such  an  allegation  is  equivalent  to  setting 
forth  the  instrument,  according  to  its  legal  effect. 
Id.,  part  of  I  162,  am*cL    See  {  1917. 

f  B3S.  Pleadinirs  tn  libel  and  slander. 

It  is  not  necessary,  in  an  action  for  libel  or  slander,  to  state, 
in  the  complaint,  any  extrinsic  fact,  for  the  purpose  of  showing 
the  application  to  the  plaintiff,  of  the  defamatory  matter;  but 
the  plaintiff  may  state,  generally,  that  it  was  published  or  spoken 
concerning  him;  and,  if  that  allegation  is  controverted,  the  plain* 
tiff  must  establish  it  on  the  trial.  In  such  an  action,  the  defend- 
ant may  prove  mitigating  circumstances,  notwithstanding  that  be 
has  pleaded  or  attempted  to  prove  a  justification. 

Id.p  f  164. 
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t  680.  [Am'd,  18T7.J  n«adiiiflr  mltiflraUnff  drcwmataaeeii 
In  action  for  u  if^'ronHT* 

In  an  action  to  recover  damages  for  the  breach  of  a  promise 
to  marry,  or  for  a  personal  injury,  or  an  injury  to  property, 
the  defendant  may  prove,  at  the  trial,  facts,  not  amounting  to 
a  total  defence,  tending  to  mitigate  or  otherwise  reduce  the 
plaintiff*s  damageB,  if  they  are  set  forth  in  the  answer,  either 
with  or  without  one  or  more  defences  to  the  entire  cause  of 
action.  A  defendant,  in  default  for  want  of  an  answer,  may, 
upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plain- 
tiff's damages,  prove  facts  of  that  description. 

fi  S37.  [Am^d,  1870.1  FrlTolons  pleadlnam;  boiT  disposed 
of. 

If  a  demurrer,  answer  or  reply  is  frivolous,  the  party  preju- 
diced thereby,  upon  a  previous  notice  to  the  adverse  party,  of 
not  less  than  five  days,  may  apply  to  the  court  or  to  a  judge  of 
the  court  for  judgment  thereupon,  and  judgment  may  be  given 
accordingly.  If  the  application  is  denied,  an  appeal  cannot  be 
taken  from  the  determination,  and  the  denial  of  the  application 
does  not  prejudice  any  of  the  subsequent  proceedings  of  either 
party.  Costs,  as  upon  a  motion,  may  be  awarded  upon  an  appli- 
cation pursuant  to  this  section. 

Co.    Proc..   §  247.     See   %  547. 

S  638.  Sham  defences  to  be  stricken  ont* 

A  sham  answer  or  a  sham  defence  may  be  stricken  out  by  the 
court,  upon  motion,  and  upon  such  terms  as  the  court  deems 
just. 

Id..  «  162,  am*d. 

S  530.  Material  Tarlances;  how  provided  for. 
A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
is  not  material,  unless  it  has  actually  misled  the  adverse  party, 
to  his  prejudice,  in  maintaining  his  action  or  defence,  upon  the 
merits.  If  a  party  insists  that  he  has  been  misled,  that  fact, 
and  the  particulars  in  which  he  has  been  misled,  must  be  proved 
to  the  satisfaction  of  the  court.  Thereupon  the  court  may,  in 
its  discretion,  order  the  pleading  to  be  amended,  upon  such*  terms 
as  it  deems  just. 

Id.,  §  169. 

$  510.  Immaterial  variances;  liow  provided  for. 
Where  the  variance  is  not  material,  as  prescribed  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  may  order  an  immediate  amendment,  without 
costs. 

Id.,  §  170. 

i  541.  What  to  be  deemed  a  failure  of  proof. 
Where,  however,  the  allegation  to  which  the  proof  is  directed, 
is   unproved,  not  in  some  particular  or  particulars  only,  but  in 
its  entire  scope  and  meaning,  it  is  not  a  case  of  variance,  within 
the  last  two  sections,  but  a  failure  of  proof. 

Id.,  1  171. 

f  542.  [Am'd,  1807.J    Amendments  of  course. 

Within  twenty  clays  after  a  pleading,  or  the  answer,  demurrer 
or  reply  thereto,  is  served,  or  at  any  time  before  the  period  for 

110 


c.  6,  t.  2  EXCEPTIONS  TO  PLEADINGS.  |§  543-1? 

answering  it  expires,  the  pleading  may  be  once  amended  by  tbe 

party,  of  course,  without  eosts  and  without  prejudice  to  the  pro- 

cetniiugs  already  had.     But  if  it  is  made  to  appear  to  the  court 

that  the  pleading  was  amended  for  the  purpose  of  delay,  and  that 

the  adverse  party  will  thereby  lose  the  benefit  of  a  term,  for 

which  the  cause  is  or  may  be  noticed,  the  amended  pleading  may 

bo  stricken  out,  or  the  pleading  may  be  restored  to  its  original 

form,  and  such  terms  imposed  as  the  court  deems  just. 

Co.   Proe.,-  iMrt  of  f  172,  reoiodeUed;  L.  1897,  ch.  470.     Id  effect  Sept.  1, 
180T. 

i  1(48.  Amended  pleading  to  be  served }  ansiver  thereto. 

Where  a  pleading  is  amended,  as  prescribed  in  the  last  section, 
a  copy  thereof  must  be  served  upon  the  attorney  for  the  adverse 
party.  A  failure  to  demur  to,  or  answer  the  amended  pleading, 
within  twenty  days  thereafter,  has  the  same  effect  as  a  like 
failure  to  demur  to,  or  answer  the  original  pleading. 

Id.,  part  of  i  172.  and  of  f  148. 

i  S44.  [Ani*d,  1877.]  Supplemental  pleadtnff*. 
Upon  the  application  of  either  party,  the  court  may,  and,  in 
a  proper  case,  must,  upon  such  terms  as  are  just,  permit  him  to 
make  a  supplemental  complaint,  answer  or  reply,  alleging  mate- 
rial facts  which  occurred  after  his  former  pleading,  or  of  which 
he  was  ignoradt  when  it  was  made;  including  the  judgment  or 
decree  of  a  competent  court,  rendered  after  the  commencement 
of  the  action,  determining  the  matters  in  controversy,  or  a 
part  thereof.  The  party  may  apply  for  leave  to  make  a  supple- 
mental pleading,  either  in  addition  to,  or  in  place  of,  the 
former  pleading.  In  the  former  event,  if  the  application  is 
granted,  a  provisional  remedy,  or  other  proceeding  already  taken 
in  the  action,  is  not  affected  by  the  supplemental  pleading;  but 
the  right  of  the  adverse  party  to  have  it  vacated  or  set  aside, 
depends  upon  the  cases  presented  by  the  original  and  supplemental 
pleadings. 

M.,  {  177.  am'd. 

f  S46.  [Am'd,  1877.}    Motion  to  strike  ont  Irrelevant,  etc., 
matter. 

Irrelevant,  redundant,  or  scandalous  matter,  contained  in  a 
pleading,  may  be  stricken  out,  upon  the  motion  of  a  person 
aggriev^  thereby.  Where  scandalous  matter  is  thus  stricken 
out,  the  attorney  whose  name  is  subscribed  to  the  pleading  may 
be  directed  to  pay  the  costs  of  the  motion,  and  his  failure  to 
pay  them  may  be  punished  as  a  contempt  of  the  court. 

Id.,  f  leo,  am'd.    See  Rule  22. 

}  54€.   [Am*d«  1877.]    Indefinite  or  uncertain  alleirations. 

Where  one  or  more  denials  or  allegations,  contained  in  a  plead- 
ing, are  so  Indefinite  or  uncertain  that  the  precise  meaning  or 
application  thereof  is  not  apparent,  the  court  may  require  tlie 
pleading  to  be  made  definite  and  certaii^  by  amendment 

id.,  pmrt  of  f  160,  am'd.     See  Rule  22. 

{  &47.  fAdded,  1908.1  Motlonii  for  Jndflrmont  upon  plead* 
tniCM. 

If  either  party  is  entitled  to  judgment  upon  the  pleading,  the 
court  may  upon  motion  at  any  time  after  issue  joined  give  judg- 
ment acfcirdingly. 

Added,  h.  1908.  ch.  166.     In  effect  Sept.  1.  1008. 

Ill 
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CHAPTER  VII. 
General  Provisional  Remedies  in  an  Action, 

TITLE  I. —  Arrest,  rendlnir  the  Action,  and  Prooeedlaga  Tliertapaii. 

TITLE  II.—  Injunction. 

TITLK  III. —  Attainment  of  Property. 

TITLK  IV. —  Other     rrovlslonal    Remedies;     General   and    MUcellaneoiM   Pro- 

TifrlODB. 

TITLE  L 

Arrest,  pending  the  action,  and  proceedinja  thereupon. 

Article  1.  Cases  where  an  order  of  arrest  may  be  fjranted,  and  persons  liable 
to  arroHt. 

2.  Granting.  eJcecutlnK*  and  vacntlnff  or  niodlfylitg  the  order  of  arreRt. 

3.  Dl8charKiQK  the  defendant  upon  ball  or  depoHlt;  Justification  of  the 

ball   and   dlnposltlon   of   the  deposit. 

4.  Charging  and  diRchargiug  ball. 

AHTICIiB    FIRST.* 

Cases  where  an  order  of  arrest  may  he  granted,  and  persons 

liable   to  arrest. 

Sec.  548.  No  person  to   be  arre.ste<I   In   civil   proceedings,    without  a   statntory 
provision.     Xc   exont    abtJlifluHl. 
519.  When   the  right   to  arrest  depends  nix>n  the  nature  of  the  aetlon. 

550.  When  the  right  to  arrest  depends  partly  upon  extrinsic  facts. 

551.  Order,    when    and    where    granted ;    when    of    right,    and    when    dis> 

cretionary. 

552.  Foreign   Judgment  not  to  affect  right  to  arrest. 
55,*?.  Women   not   to   be  arreRte<l,    except,    etc. 

554.  Idiot,    lunatic,    or    infant    under    fourteen,    if   arrested,    to    be    dis- 

charged. 

555.  Person  Rue<1  in  a  representatWe  capacity,  dot  to  be  arrested. 

I  «4H.  f  Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rijrhts  Law,  §  23.] 

S  540.  [AniM,  t87T  and  1886.1  Wben  the  rlgltt  t6  arrest 
dependH  u|i«»n   tbe  nature  of  the  action. 

A  (lofciidttnt  may  be  arrested  iu  au  action,  a»  prescribed  in 
thi.s  title,  where  the  action  is  brought  for  either  of  tlie  following 
causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damn  pes  for  a  personal  Injury;  an  injury  to 
property,  including  the  wronjrftil  takinp.  detention  or  conversion 
of  personal  property:  breach  of  a  promise  to  marry;  misconduct 
or  neplect  in  office,  or  in  a  professional  employment;  frand;  or 
deceit,  or  to  recover  a  chattel  where  it  is  alleged  in  the  complaint 
that  the  chattel  or  a  part  thenH)f  has  l)een  concealed,  removed 
or  disposed  of  so  that  it  cannot  be  found  or  taken  by  the  sheriff 
and  with  intent  that  it  should  not  be  so  found  or  taken*  or  to 
deprive   the   plaintiff    of   the   benefit    thereof;    or   to   recover   for 

*  See  Laws  1H86,  ch.  672. 
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money  received,  or  to  recover  property  or  damages  for  the  oon- 
Tersiori  or  mis^application  of  property  where  it  is  alleged  in  the 
complaint  that  the  money  was  received  or  the  property  was  ooi- 
bezzled  or  fraudulently  misapplied  by  a  public  officer  or  by  an 
attorney,  solicitor  or  counselor,  or  by  an  officer  or  agent  of  a 
corp^iration  or  banking  association  in  the  course  of  his  employ- 
ment, or  by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary 
capacity.  Where  such  allegation  is  made,  the  plaintiff  cannot 
recover  unless  he  proves  the  same  on  the  trial  of  the  action;  and 
a  judgment  for  the  defendant  is  not  a  bar  to  the  new  action  to 
re<-over  the  money  or  chattel. 

3.  To  recover  money,  funds,  credits,  or  property,  held  or 
owned  by  the  State,  or  held^  or  owned,  officially  or  otherwise, 
for  or  in  behalf  of  a  public  or  i^overnmental  interest,  by  a 
municipal  or  other  public  corporation,  board,  officer,  custoaian 
agency,  or  agent,  of  the  State  or  of  a  city,  county,  town,  village, 
or  other  division,  subdivision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  right,  obtained,  received, 
<»nverted,  or  disposed  of,  or  to  recover  damages  for  so  obtaining, 
receiving,  paying,  converting,  or  disposing  of  the  same. 

4.  [Added,  187»j  am'd,  l.HSe.]  In  an  action  upon  contract 
express  or  implied,  other  than  a  promise  to  marry,  where  it  is 
alleged  in  the  complaint  that  the  defendant  was  guilty  of  a 
fraud  i.:  contracting  or  incurring  the  liability,  or  that  he  has 
since  the  making  of  the  contract,  or  in  contemplation  of  making 
of  the  same,  removed  cr  disposed  of  his  property  w^ith  intent 
to  defraud  his  creditors,  cr  is  about  to  remove  or  dispose  of  the 
same  with  like  intent;  but  ^here  such  allegation  is  made,  the 
pluintifif  cannot  recover  unless  he  proves  the  fraud  on  the  trial 
of  the  action;  and  a  judgment  for  the  defendant  l3  not  a  bar 
to  a  new  action  to  recover  upon  the  contract  only. 
CSo.  Proe.,  I  170.  am'd;  L.  1886,  ch.  672. 

S  650.  [Am'd,  1877  and  18.S0.]  l^hen  tbe  rlirht  to  arreaf 
4iepc*ndM  partlT  upon  extrinsic  facts. 

A  defendant  may  also  be  arrested  in  an  action  wherein  tbe 
Judgment  demanded  requires  the  performance  of  an  act,  the 
neglect  or  refusal  to  perform  which  would  be  punishable  by  the 
c»urt  as  a  contempt,  where  the  defendant  is  not  a  resident  of 
the  State,  or,  being  a  resident,  is  about  to  depart  therefrom, 
by  reason  of  which  non-residence  or  departure  there  is  danger 
that  a  judgment  or  an  order  requiring  the  performance  of  the 
act  will  be  rendered  ineffectual, 
flobstitnte  for  part  of  i  179,  Go.  Proc. ;  L.  1886,  ch.  072. 

S  G61.  [Am'd,  1877  and  1S8«.]  Order  wben  and  wbero 
flTvaAtedf  ^vhea  ef  rlsht,  and  when  discretionary. 

In  a  case  specified  in  the  last  section,  the  order  of  arrest  can 
be  panted  only  by  the  court,  is  always  in  its  discretion,  and 
may  be  granted  or  served,  either  before  or  after  final  judgment, 
imless  an  appeal  from  the  judgment  is  pending,  upon  which 
security  has  been  given,  sufficient  to  stay  the  execution  thereof. 
In  either  of  the  cases  specified  in  section  five  hundred  and 
forty-nine,  the  order  cannot  be  served  after  final  judgment; 
but  it  may  be  granted,  where  a  proper  case  therefor  is  presented, 
at  any  time  before  final  judgment. 

L.  1886,  cb.  672. 

I  SB2.    Forclirii  Jndtrment  not  lo  affect  rlgrlit  to  arrest. 

The  recovery  of  judment  in  a  court,  not  of  the  State,  for  the 
same  cause  of  action;  or.  where  the  action  is  founded  upon  fraud 
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or  deceit,  for  the  price  oi  value  of  the  property  obtained  thereby; 
does  not  affect  the  right  of  the  plaintiff  to  arrest  the  defendant, 
as  prescribed  in  this  title. 

§  5S3.  [Am'fly  1877.]  'Woman  not  to  be  arrested,  except, 
etc  ^ 

A  woman  cannot  be  arrested,  as  prescribed  In  this  titUs 
except  in  a  case  where  the  order  can  be  granted  only  by  thf 
court;  or  where  it  appears,  that  the  action  is  t<  recover  damages 
for  a  wilful  injury  to  person,  character,  or  property. 

Last  senteoce  of  Co.  Proc.,  f  ITO. 

§  554.  [An&'d,  1877.]  Idiot,  Innatlc,  or  Infant  under  f oar- 
teen,  if  arreatedy  to  be  dlBcharared. 

A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteen 
years,  if  arrested,  may  be  discharged  from  arrest,  ns  a  privi- 
leged person,  in  the  discretion  of  the  court.  The  application 
for  his  discharge  may  be  made,  in  his  behalf,  by  a  relative,  or 
by  any  other  person  whom  the  court  or  judge  permits  to  repre- 
sent him,  for  the  purpose. 

S  556.  Pemon  sned  In  a  reprenentatlve  capacity*  not  to 
be  arreiited. 

A  person  prosecuted  in  a  representative  capacity,  as  heir« 
executor,  administrator,  legatee,  devisee,  next  of  kin,  assignee, 
or  trustee,  cannot  be  arrested,  as  prescribed  in  this  title,  except 
for  his  personal  act. 

Modelled  ap«i  2  E.  8.  S48,  f  9  (2  BdD.  8MI». 
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AKTICLB  SI&COIVO. 

Granting^  execuHng,  and  vaeatmg  or  modifying  the  order  of 

OTTtSt. 

••e.  666.  Ord«r  required  f»r  amet;  how  granted. 

667.  Proof  neceMary   to  procure  order. 

668.  Wben  order  may  be  granted;  effect  of  complaint  lubeeqaently  made. 
666.  8ocurlt7.  upon  order  of  arrest  made  hj  a  judge. 

860.  Id.;  upon  order  of  arrest  granted  tj  the  court. 

661.  Contenta  of  tbe  order;  to  whom  directed;  wben  to  be  executed. 

662.  Copltj  of  papers  to  be  deUycred  to  defendant;  originals  to  be  died. 
668.  Aridst;  bow  made. 

664.  General  prorlslon  as  to  privilege  from  arrest;  dtscbarge  of  prlrlleged 

person. 
666.  PrlTllege  of  officers  of   courts. 

666.  Defendant  arrested  to  bare  twenty  days  to  answer. 

667.  Wben  application  to  be  made  to  vacate  order  of  arrest,  etc. 

668.  Hov.'  and  to  wbom  application  must  be  made;  opposing  It  by  new 

proofs. 
066-071.   [Repealed.) 
672.  Snpersedeas,  onless  defendant  is  charged  in  ezecutlen,  etc. 

S    fiS6i.    [Am'dy    1877.]      Order    required    for    «rreat|    hour 
jgrsiAted. 

An  order  for  the  arrest  of  the  defendant,  except  as  otherwise 

Prescribed  in  section  five  hundred  and  fifty-one  of  this  act,  must 
e  obtained  from  a  judge  of  the  court  in  which'  the  action  is 
brouffht,  or  from  any  county  judge. 
Oo.  Protf.,  f  180.    See  ||  606, 688  aad  1M0,  post. 

f  05T.    [Am'dy  1879.]     Proof  necessary  to  procure  order. 

The  order  may  be  granted,  in  a  case  specified  in  section  five 
hundred  and  forly-nine  of  this  act,  where  it  appears  by  the 
affidavit  of  the  plaintiff  or  any  other  person,  that  a  sufficient 
canse  of  action  exists  against  the  defendant,  as  prescribed  in 
that  section.  It  may  be  granted,  in  a  case  specified  in  section 
five  hundred  and  fifty  of  this  act,  upon  the  lilce  proof  that  a 
sufficient  cause  of  action  exists  against  the  defendant,  as  pre- 
scribed in  that  section,  and  of  the  other  matters,  extrinsic  to 
the  cause  of  action,  specified  in  that  section.  The  affidavit 
may  also  contain  any  statement,  tending  to  determine  the 
amount  of  bail  to  be  required. 
M..   I  181,  with  modifications. 

I  688.  CAm'd,  1870,  1886.]  WUen  order  ntmr  be  irrsintedi 
•ITect    of   ooatplstliit   subaevnently   made. 

Subject  to  the  provisions  of  the  last  preceding  section,  the 
order  may  be  granted  at  any  time,  after  the  commencement  of 
the  action.  It  may  also  be  granted  to  accompany  the  sum- 
mons, but  at  any  time  after  the  filing  or  service  of  the  com- 
plaint, the  order  of  arrest  must  be  vacated  on  motion,  if  the 
complaint  fails  to  set  forth  a  sufficient  cause  of  action,  as  re- 
quited by  section  five  hundred  and  forty-nine  of  this  act,  but 
where  the  order  is  applied  for  after  the  filing  or  service  of  the 
complaint,  the  court  before  granting  the  same  may  without 
notice  direct  the  service  of  an  amende<]  complaint  so  as  to 
conform  to  the  allegations  required  in  subdivisions  two  and  four 
of  section  five  hundred  and  forty-nine  of  this  act 

id^  f  183:  L.  1886.  cb.  672.. 
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I  608.  [Am'dy  18T9.]  Security,  upon  order  or  arrest 
made  by  Jndse. 

Except  where  tiie  action  is  brought  for  a  canae  specified  in 
BubdivisioD  third  of  section  five  hundred  and  forty -nine  of  this 
act,  or  in  a  case  v.  here  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  with,  or  the  security  to  be  given  is 
specially  regulated  by  law,  the  judge,  before  he  grants  the  order» 
must  require  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  two  sufficient  sureties,  to  the  effect  that,  if  the  defendant 
recovers  judgment,  or  if  it  is  finally  decided  that  the  plaintiff  was 
not  entitled  to  the  order  of  arrest,  the  liaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  must  be  at  least 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 
O*.   Pr»c..  p«rt  of  I   182. 

B  560.    Id,;  npon  order  of  arrest  yraated  by  the  eowrt. 

Where  the  order  can  be  granted  only  by  the  court,  an  under* 
taking  on  the  part  of  the  plaintiff  may  be  dispensed  with.    If  it 
Is  required,  its  form,   and   the  security   to  be  given  thereupon, 
must  be  such  as  the  court  prescribes. 
OoTtn  esse  of  m  ns  szest. 

S  661.  [Am'd,  1877.]  Contents  of  tbe  order)  to  wkoaa 
directed}   ^rben   to   be   executed. 

The  order  must  be  subscribed  by  the  plaintifiTs  attorney,  and, 
except  where  it  is  granted  by  the  court,  by  the  judge.  It  may 
be  directed,  either  to  the  sheriff  of  a  particular  county,  or,  gen- 
erally, to  the  sheriff  of  any  county,  it  must  require  tne  sheriff 
forthwith  to  arrest  the  <lefeudaut,  if  he  is  found  within  his 
county;  to  hold  him  to  bail  in  a  specified  sum;  and  to  return  tbe 
order,  with  his  proceedings  thereunder,  as  prescribed  by  law. 
Tho  plaintiff^s  attorney  may,  at  his  option,  by  an  indorsement 
upon  the  order,  or,  where  it  was  granted  by  the  court,  upon  the 
copy  thereof,  delivered  to  the  sheriff,  fix  a  time  within  which 
the  defendant  must  l>o  arrested.  In  that  case,  he  cannot  be  ar^ 
rested  afterwards,  under  the  same  order. 

Go.  Proc.,  part  of  8  188,   am'«.  8m  f  090.    Bee  also  Rule  IS. 

S  502.  [Am'd,  1879.]  Copies  of  papers  to  be  delivered  to 
defendant;  originals   to  be   llled. 

'I'hc  order  of  arrt^st,  or,  where  it  was  gi anted  by  the  coort,  a 
certified  copy  thereof,  subscribed  by  the  plaintiff's  attorney;  and, 
in  either  case,  the  papers  upon  which  the  order  was  granted,  with 
the  undertaking,  if  any;  must  be  delivered  to  the  sheriff,  who, 
upon  arresting  the  defendant,  must  deliver  to  him  a  copy  thereof. 
The  pai)ers,  upon  which  the  order  whs  granted,  with  tJie  under- 
taking, if  any,  must  be  tiled,  with  the  order  of  arrest,  or  a  certl- 
fie<]  copy  thereof,  at  the  time  prescribed  for  filing  the  same,  in  sec* 
tiou  five  hundred  and  ninety  of  this  act. 

Id.,    I  184,   am*d  by  the  addition  of  the  Isat   eeateacs.   flee  i  090.    See 
alee  Enle  4. 

f  OOS.    Arrest)  bovr  made. 

The  sheriff  must  execute  the  order  by  arresting  the  defendmst, 
if  he  is  found  within  his  county,  and  keeping  him  in  custody, 
until  discharged  by  law. 

.    M^  tnt  dense  of  {  185. 
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I  5<I4.  (Ain*d,  18^.1  General  provlMion  an  to  privilege 
from   arrest;  dlscbarye  of  privileged  person* 

This  title  does  not  abridge  or  affect  a  privilege  from  arrest 
^ven  by  law,  or  a  right  of  action  for  a  breach  thereof.  A  privi- 
leged person  is  entitled  to  be  discharged  from  arrest,  \vh»re 
other  provision  is  not  made  therefor  by  law,  by  the  court,  or  a 
judge  thereof;  or  by  the  count j  judge  of  a  county  where  the 
arrest  was  made.  The  ord^r  must  be  made,  unon  proof,  by  affi- 
davit, of  the  facts  entitling  the  applicant  to  the  discharge:  arid 
the  arroflt  and  discharge  are  not  a  bar  to  a  new  arrest,  after  the 
privilege  has  ceased.  The  court  or  judge  may  make  the  order 
without  notice,  or  may  require  notice  to  be  given  to  the  sheriff, 
or  to  the  plaintiff,  or  to  both. 

U    1893.   cb.  946. 

i  5«5.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  |  24.] 

I  IMIO.  Defendant  arrented  to  have  t^venty  dayn  to  an- 
swer. 

Except  where  an  order  of  arrest  can  bo  granted  only  by  the 
court,  ji  defendant,  arrested  before  answer,  has  twenty  days, 
after  the  arrest.  In  which  to  answer  the  complaint;  and  judgment 
must  be  stayed  accordingly.  % 

SabHtitated  for  part  of  Co.  Proc.,    i  183. 

I  567.  lAm'd,  1S77.1  W^hcn  application  to  be  made  to 
TAcate  order  of  arrest,  ete. 

Kxcept  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  as  prescribed  in  this  title,  may.  at 
any  time  liefore  final  judgment,  or,  if  he  was  arrested  within 
tw*euty  daj's  before  final  Judgment,  at  any  time  within  twenty 
days  after  the  arrest,  nppiy  to  vacate  the  order  of  arrest;  or  to 
reduce  the  amount  of  bail;  or  to  increase  the  security  given  by 
the  plaintiff;  or  for  one  or  more  of  those  forms  of  relief,  to- 
gether, or  in  the  alternative.  In  a  case  where  the  order  of  arrest 
can  be  granted  only  by  the  court,  a  like  application  may  be 
made,  at  any  time  within  twenty  days  after  the  arrest:  and  an 
application  to  increase  the  se<'urity  given  by  the  plaintiff,  may  be 
made  at  any  time  before  final  judgment. 

Id. 

f  668.  TAm'd,  1877.]  Hodt  and  to  ^rliom  application  nmat 
be   niAdei  opposlns  It  by  ney/w  proofs. 

An  application,  specified  in  the  last  section,  may  be  founded 
only  upon  the  papers  upon  which  the  order  was  grantt»d;  in 
which  case,  it  must  be  made  to  the  court,  or,  if  the  order  was 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper: 
and  the  application  must  be  heard  upon  those  papers  only.  Or 
it  may  be  founded  upon  proof,  by  atfldavit,  on  the  part  of  the 
defendant:  in  which  ca.se,  it  must  be  made  to  the  court,  or.  if  the 
order  was  granted  by  a  judge  out  of  court,  to  any  judge  of 
the  c«»urt.  upon  notice,  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  of  arr€»st  recited  in  the  order,  and  no  other,  unless  the 
defendant  relies  upon  a  discharge  in  bankruptcy,  or  upon  a  dis- 
cbarge or  exoneration,  granted  in  insolvent  proceedings;  in  which 
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c'ttHe,  tho  plaintiff  may  )»liow  any  matter  in  avoidance  thereof, 
whicii  he  might  show  iipou  the  trial. 

SubeUtute  for  Co.    Proc.»    |   206. 

I  5eo.    [Repealed,  1877. J 

I  «70.    [Repealed,  1877.] 

.  I  »T1.    [Repealed,  1877. J 

I  R72.  rAm*d,  1877,  1SH2  and  1886.]  Sapersedeaii,  valeaa 
defendant  1m   charged  In  execution,  etc* 

Except  in  a  ease  when*  an  order  of  arrcHt  can  be  grrauted  only 
by  the  court  if  the  plaiutilf  unreasonably  delay  the  trial  of  the 
action  or  neRltM.»t8  to  enter  judgment  therein  within  ten  days 
after  it  is  in  hiH  power  to  do  so,  or  neKlects  to  issue  execution 
against  the  person  of  the  defendant  within  ten  days  after  the 
return  of  the  execution  against  the  property,  and  in  any  event 
neglects  to  issue  the  same  within  three  months  after  the  entry 
of  the  judgment,  or  whenever  it  shall  appear  to  the  satisfaction 
of  the  court  that  the  plaintiff  in  an  action,  or  a  judgment  cred- 
itor in  a  judgment,  delays  the  enforcement  of  his  remedies 
therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtor 
to  remain  in  prison  under  the  mandate  in  any  other  action,  be- 
fore the  issuing  oi  the  mandate  in  favcir  of  such  <Teditor,  so 
as  to  i»roduce  a  continued  and  extended  imprisonment  by  virtue 
of  the  separate  mandates  in  the  different  actions,  the  defendant 
niust  ui)on  his  application,  made  upon  notice  to  the  plaintiff,  be 
discharged  from  custody  if  he  has  already  lieen  taken  under  the 
mandate  against  him  in  sucli  action:  or  if  he  has  not  yet  been 
imprisone<l  therein,  be  relieved  from  imprisonment  bj*  virtue  of 
such  mandate,  by  the  court  in  which  the  action  was  commenced, 
unless  reasonable  cause  is  shown  why  the  application  fthould  not 
be  granted.  A  defendant  discharged  as  prescribed  in  this  section 
shall  not  be  arrested  upon  an  execution  issued  upon  the  judgment 
in  the  action. 

Co.  Proc.,  part  of  |  288,  am'd;  L.   1886,  cb.  C72, 
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article:  third. 

DMuirging  the  defendant  upon  bail  or  depaeit;  puitification  of 
the  bail  and  disposition  of  the  deposit . 

flee.  578.  Defendsnt  to  be  dlBCharfed  on  bafl  «*  deposit. 

674.  Wben  defeodaDt  may  elect  to  gtve  ball,  etc.,  or  bond  for  llbertlea. 

675.  Undertaking  of  the  ball;  what  to  contain. 
576.  KxamlnatSon  of  persona  offered  aa  ball. 

f77.  FflUnr,  etc.,  of  papera;  plaintiff's  acceptance  or  rejection  of  ball. 

578.  Notice  of  jurladiction ;   new   ondertaklng.   If  other   ball   la  glren. 

579.  Qaallflcatlona  of  ball. 
680.  Jwtlflcatlon   of  ban. 
561.  Allowaoce  of  ball. 

682.  Depoalt  of  money   with  aherlff. 

588.  Payment  of  depoalt  Into  court  by  aberlff. 

684.  SnbatltutinR    hml    for    depoalt. 

685.  Haw  depoalt  diapoaed  of. 

586.  When  depoalt  to  be  paid  to  a  tblrd  peraon. 

iSr.  8hcrUt»  wban  UaUa  to  baU;  hla  dlacbam  frojn  liability. 

588.  Proceedlnga  on  judgment  against  aherlff. 

688.  Ball  UaMe  to  sheriff. 

590.  Filing  papers  If  ball  not  given. 

I  578.    Defendatmt  to  be  diacli»rffed  on  bail  or  depoalt. 

The  defendant,  at  any  time  before  he  is  in  contempt,  where 
the  order  can  be  granted  only  by  the  court,  or,  in  any  other  case, 
at  any  time  before  execution  against  his  person,  must  be  dis- 
charged from  arrest,  cither  upon  giving  bail,  or  upon  depositing 
the  sum  specified  in  the  order  of  arrest.  The  defendant  may 
give  bail,  or  make  the  deposit,  immediately  upon  his  arrest,  at 
any  hour  of  the  day  or  night;  and  he  mtist  have  reasonable  o|>- 
portunity  to  see*  for  and  to  procure  bail,  before  being  committed 
to  jail. 

Co.  Proc.,   I  186.   am'd.    See  post,  |  1706. 

I  574.  TFIkeii  defendatnt  maiy  elect  to  artve  baitl,  etc.,  or 
bond    for    Ifbertfea. 

Where  the  defendant  is  actually  confined  in  the  jail,  by  vir- 
tue of  an  order  of  arrest,  and  final  or  interlocutory  judgment  has 
been  rendered  against  him  in  the  action,  but  an  execution  against 
his  person  has  not  been  issued,  he  may  elect,  either  to  give  a  bond 
for  the  liberties  of  the  jail,  or  to  give  bail  or  make  a  deposit,  as 
prescribed  in  this  article. 

I  67S.    Undertnklnir  of  tke  bmlli  ^vbat  to  eontaln. 

The  defendant  may  give  bail,  by  delivering  to  the  sheriff  a 
written  undertaking.  In  the  sum  specified  in  the  order  of  arrest, 
executed  by  two  or  more  sufficient  bail,  stating  their  places  of 
r««idence  and  occupations,  to  the  following  efifect: 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  court, 
that  the  defendant  will  obey  the  direction  of**  court,  or  of  an 
appellate  court,  contained  in  an  order  or  a  judgment,  requiring 
him  to  perform  the  act  specified  in  the  order:  or,  in  default  of 
his  so  doing,  that  he  will,  at  all  times,  render  himself  amenable 
to  proceedings  to  punish  him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant  will 
deliver  it  to  the  plaintiff,  if  delivery  thereof  is  adjadged  in  the 
action,  and  will  pay  any  sum  recovered  against  him  in  the  action. 

*  Error  In  engrosalnR  for  **  aeek." 

**  Word  "  tbe  '*  omitted  by  error  In  engrooaing. 
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3.  In  any  other  case,  that  the  defendant  will,  at  all  times, 
render  himself  amenable  to  any  mandate,  which  iliay  be  iBsned 
to  enforce  a  final  judgment  against  him  in  the  action. 

Substitute  for  Co.  Proc*  i  187. 

f  576.  [Am'd,  1879.]  Ehcamlnation  of  person*  olfeff#tf  «* 
ball. 

It  is  not  necessary  that  the  undertakinf?  shouW  be  ap|M«««i«w 
or  accompanied  with  an  affidavit  of  justification  of  the  bail,  lint 
the  officer,  taking  the  acknowledgment  of  the  undertaking,  most, 
If  the  sheriff  so  requires,  examine  under  oath,  to  a  reasonable 
extent,  the  persons  offering  to  become  bail,  concerning  their  prop- 
erty and  their  circumstances.  The  examination  must  be  reduced 
to  writing,  subscribed  by  the  bail,  and  attached  to  the  under- 
takinir 

From  2  R.  8.  380,  |  20  (2  Edm.  39Q). 

f  577.  [Am'd,  1879.1  Fillnar,  etc.,  of  papem;  plalntllTB 
ncooptanoe  or  rejection   of  ball. 

Within  three  days  after  bail  is  given,  the  sheriff  must  deliver  to 
the  plaintiff's  attorney  copies,  certified  by  him,  of  the  order  of  ar- 
rest, return  and  undertalnng.  The  plaintiff^s  attorney,  within  ten 
days  thereafter,  must  serve  upon  the  sheriff  .a  notice  that  he 
does  not  accept  the  bail;  otherwise  he  is  deemed  to  have  accepted 
them,  and  the  sheriff  is  exonerated  from  liability. 
Go.  Proc.,  I  192,  am*d. 

9  678.  Ifotlce  of  Jnstflfleatlon;  new  nndertaiclnv,  if  otlter 
bail  i»  iriven. 

Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or 
the  defendant  may  serve  upon  the  plaintiff*s  attorney,  notice  of 
the  justification  of  the  same  or  other  bail,  specifying  the  place 
of  residence  and  occupation  of  each  of  the  latter,  before  a  judge 
of  the  court,  or  a  county  judge,  at  a  specified  time  and  place;  tlw* 
time  to  be  not  less  than  five  nor  more  than  ten  days  thereafter, 
and  the  place  to  be  within  the  county  where  one  of  the  bail  re- 
sides, or  where  the  dffendant  was  arrested.  If  other  bail  are 
given,  a  now  undertaking  must  be  executed,  as  prescribed  in  sec- 
tion 575  of  this  act. 
Id.,  I  193,  am'd. 

f  570.    <|.aaliflca.tions  of  bail. 

The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  order 
of  arrest,  exclusive  of  property  exempt  from  execution;  bnt  the 
judge,  on  justification,  may  allow  more  than  two  bail  to  justify, 
severally,  in  sums  less  than  that  specified  in  the  order,  if  the 
whole  justification  is  equivalent* to  that  of  two  sufficient  bail« 

Id.,  I  194,  am'd. 

I  R80.    Jnatiilcatlon  of  bail. 

For  the  purpose  of  justification,  each  of  the  bail  must  attend 
before  the  judge,  at  the  time  and  place  mentioned  in  the  notice, 
and  be  examined  on  oath,  on  the  part  of  the  plaintiff,  touching 
his  sufficiency,  in  such  manner  as  the  judge,  in  his  discretion, 
thinks  proper.  The  judge  may,  in  his  discretion,  adjourn  the 
examination  from  day  to  day,  until  it  is  completed:  but  snch  an 
adjournment  must  always  be  to  the  next  judicial  day.  unless  by 
consent  of  parties.  If  required  by  the  plaintiff's  attorney,  the 
examination  must  be  reduced  to  writing,  and  Bubscribed  by  the 
bail. 
Go.  Proc.,  I  196,  am*d. 
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f  581.    Allo^rance  of  ball. 

If  the  judge  finds  the  bail  8uffiV;ient,  he  must  annex  the  exami- 
nation   to   the   undertaking,  indorse  his  allowance  thereon,   and 
cause  them  to  be  filed  with  the  clerk.    The  sheriff  is  thereupon 
exonerated  from  liability. 
I(L,  f  196,  am'd.     See  post,  I  1706. 

i  582.  [ABi*d»  3004.]     Deposit  of  moner  wltli  nberllT. 

A  defendant,  or  other  persoii  arrested  or  attached  on  civil 
process,  who  is  entitled  to  release  on  bail,  or  to  jail  liberties 
on  giving  the  undertaking  required  by  section  one  hundred  and 
fifty  of  this  act,  may  instead  of  giving  bail,  or  such  undertak- 
ing, deposit  with  the  sheriff  the  sum  specified  in,  or  endorsed 
upon  such  process,  or  which  might  be  required  in  such  under^ 
taking.  The  sheriif  must  thereupon  give  the  prisoner  a  certifi- 
cate of  the  deposit  and  discharge  him  from  custody.  A  deposit 
so  made  in  lieu  of  an  undertaking  for  jail  liberties  must  be 
applied,  under  direction  of  the  court,  in  satisfactionr  of  any  judg- 
ment for  escape  of  the  prisoner  from  such  liberties  and  in 
payment  of  any  expense  incurred  in  the  defense  of  an  action 
for  such  escape,  and  thereafter  the  surplus,  if  any,  and  in  case 
there  has  been  no  such  escape,  the  whole,  of  such  deposit  must 
be  refunded  to  the  prisoner  or  his  representative,  and  in  case 
of  a  deposit  in  lieu  of  bail  c^  attachment  against  the  person, 
it  shall  abide  the  disposition  of  the  court,  or  a  judge  thereof, 
or  a  county  judge. 
Id.,  f  197,  am'd;  L.  1904,  ch.  884.    In  effect  April  20,  1904. 

f  583.  Payment  of  deposit  Into  cowi  hy  sheriff. 

The  sheriff  must,  within  four  days  after  the  deposit,  pay  it  into 
court.  He  must  take,  from  the  officer  receiving  it,  two  certifi- 
cates of  the  payment,  one  of  which  he  must  deliver  to  the  plain- 
tiff, and  the  other  to  the  defendant.  For  a  default  in  making  the 
payment,  the  official  bond  of  the  sheriff  may  be  prosecuted,  as  in 
any  other  case  of  delinquency. 

Id.,  I  198. 

f  584.    Snbstltntlnar  ball  for  deposit. 

If  money  is  deposited,  as  prescribed  in  the  last  two  sections, 
bail  may  be  given,  and  may  justify  upon  notice,  at  any  time  be- 
fore the  expiration  of  the  right  to  be  discharged  on  bail.  There- 
upon the  judge,  before  whom  the  justification  is  had.  must  direct, 
in  the  order  of  allowance,  that  the  money  deposited  be  refunded 
to  the  defendant  or  his  representative,  and  it  must  be  refunded 
accordingly. 

Id.,  9  199,  ftm'd. 

I  585*    Ho^vr  deposit  disposed  of. 

If  money  deposited  is  not  refunded,  as  prescribed  in  the  last 
section,  it  is,  in  a  case  where  the  order  of  arrest  could  be  granted 
only  by  the  court,  subject  to  the  direction  of  the  court,  as  justice 
requires,  before  and  after  the  judgment.  In  any  other  case,  if 
it  remains  on  deposit,  when  final  judgment  is  rendered  for  the 
plaintiff,  it  must  be  applied,  under  tho  direction  of  the  court,  in 
satisfaction  of  the  judgment,  and  the  surplus,  if  any,  must  be  re- 
funded to  the  defendant,  or  his  ropposentatiro.  If  the  final  judg- 
ment is  for  the  defendant,  or  tho  action  ahatos  or  is  discontimied, 
the  sum  deposited,  and  remaining  unapplied,  must  be  refunded  to 
the  defendant  or  his  representative. 

SabstltiKte  for  Co.  Proc.,  |  200. 
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i  R86.    'When  deposit  to  be  paid  to  a.  third  person. 

At  any  time  before  the  deposit  is  paid  into  court,  the  defendant 
may  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  third 
person,  therein  specified,  in  the  event  that  the  defendant  be- 
comes entitled  to  a  return  thereof;  but  without  expressing  any 
other  contingency.  The  direction  must  bo  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded; 
and  the  sheriff  must  deliver  it  to  the  oflScer  who  receives  the  de- 
posit, who  must  note  the  substance  thereof,  with  the  entries  of 
the  deposit,  in  his  books,  an/i  upon  the  two  certificates  of  pay- 
ment into  court.  The  money  thus  deposited  is  deemed  the  prop- 
erty of  the  third  person,  subject  to  the  plaintiff's  interest  therein, 
and  subject  to  the  rights  of  a  creditor  of  the  defendant,  where 
the  direction  was  given  for  the  purpose  of  hindering,  delaying,  or 
defrauding  creditors.  The  money,  or  the  residue  thereof,  miifst 
be  paid  to  the  third  person,  where,  by  the  provisions  of  the  'ast 
two  sections,  it  is  required  to  be  refunded  to  the  defendant,  or  his 
representative, 

«  587.  FAm^d.  1877.1  Sheriff,  when  liable  a«  bail;  his  dia- 
vharare  from  liability. 

If,  after  the  defendant  is  arrested,  he  escapes  or  is  rescued,  or 
th'»  bail,  if  any,  given  by  him,  do  not  justify,  when  they  are  not 
accepted,  or  if  the  sheriff  fails  to  pay  the  deposit  into  court  an 
required  by  section  583  of  this  act,  the  sheriff  is  liable  as  bail. 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel,  dis- 
charge himself  from  liability,  by  the  giving  and  justification  of 
bail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  by 
Iho  court,  at  any  time  before  the  court  directs  the  performant-i 
of  the  net  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  is  issued 
against  the  person  of  the  defendant,  npon  a  judgment  in  the 
action. 

Co.  Proc,  f  201,  am'd. 

§  S88.    ProceediniK"  on  Jndflrment  affrainnt  sheriff. 
If  judgment  is  recovered  against  the  sheriff,  upon  his  liability 
as  bail,  and  an  execution  thereon  is  returned  wholly  or  partly 
unsatisfifM,  the  official  bond  of  the  sheriff  may  be  prosecuted,  as 
in  any  other  case  of  delinquency. 

Id.,  s  202. 

I  S8».    Bail  liable  to  sheriff. 

The  bail  taken  upon  the  arrest,  unless  they  justify,  or  other 
bail  are  given  and  justify,  are  liable  to  the  sheriff  for  all  dam* 
aires,  which  he  sustains  by  reason  of  the  omission. 

Id.,  i  203. 

i  SIM).  rAm*d.  1870.1    FilinR  papers  If  bail  not  fflren. 

Within  ten  days  after  the  defendant  is  arrested,  if  he  does 
not  give  bail,  or  if  he  gives  bail,  within  ten  days  after  the  justifi- 
cation of  the  bail,  the  sheriff  must  file  with  the  clerk  the  order 
of  arrest,  or,  where  it  was  granted  by  the  court,  the  certified 
copy  thereof  delivered  to  him,  with  his  return  thereupon  in- 
dorsed, the  papers  upon  which  the  order  of  arrest  was  granted, 
and  t^he  undertaking  given  on  the  part  of  the  plaintiff.  Where 
an  order  of  arrest,  directing  the  arrest  of  two  or  more  defend- 
ants, has  been  executed  as  to  one  or  more,  but  not  as  to  all  of 
them,  the  sheriff  may  file  a  copy  of  tho  order  of  arrest,  instead 
of  the  original. 

See  H  561.  662.     Spe  also  Rule  4. 
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ARTICIilS  FOURTH. 

Charging  and  discharging  baiL 

Sec.  SOI.  When  defendant  may  be  surrendered. 

802.  How  surrender  to  be  made;  exoneration  of  ball  thereupon. 

60S.  Bail  maj  arrest  defendant. 

BOi.  Toluntary  surrender;   exoneration  of  ball  thereupon. 

605.  Rl|;hU.  etc.,  of  sheriff  who  Is  liable  as  balL 

506.  Ball;   how  proceeded   against. 

807.  Certain  executions  necessary  before  action  against  ball. 

808.  Duty  of  sheriff  on  such  executions. 
600.  Defences  In  action  against  ball. 

000.  Relief  of  ball  where  principal  is  Imprisoned  on  criminal  charge. 

001.  Ball  exonerated  by  death,  etc. 

$  391.    IVben  defendant   may  be  surrendered. 

Except  in  an  action  to  recover  a  chattel,  the  bail  may  onrrender 
the  defendant  in  their  own  exoneration,  or  the  defendant  may 
.surrender  himself  in  exoneration  of  the  bail,  before  the  expira- 
tion of  the  time  to  answer,  in  an  action  against  them.  The  sur- 
render must  be  made  to  the  sheriff  of  the  county,  where  the  de- 
feodant  was  arrested. 

Oou  Proc.,  S  188t  flnt  and  last  clauses,  am'd. 

}  592.  Ho%T  surrender  to  be  madej  exoneration  of  ball 
tberenpon. 

Where  the  bail  surrender  the  defendant,  the  surrender  must  be 
made  in  the  following  manner: 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require  him, 
in  writing,  to  take  the  defendant  into  his  custody. 

2.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  de- 
livered to  the  sheriff,  who  must  detain  the  defendant  In  his  cus- 
tody thereupon,  as  upon  the  original  mandate,  and  must,  by  a 
certificate  in  writing,  acknowledge  the  surrender.  Upon  the  ap- 
plication of  the  bail,  made  upon  notice  to  the  plaintiff's  attorney, 
and  npon  production  of  the  sheriff's  certificate  and  a  copy  of  the 
undertaking,  a  judge  of  the  court,  or  the  county  judge  of  the 
county  where  the  action  is  triable,  may  make  an  order,  directing 
that  the  bail  be  exonerated.  On  filing  the  order  and  the  papers 
used  on  the  applicatioii  therefor,  the  bail  are  exonerated  ac- 
cordingly. 

Id.,    part   of   i   188,    am'd. 

i  S93.    [Am*d,  1877.]      Ball  may  arrest  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
place  or  at  any  time  before  they  are  finally  charged,  may  them- 
selves arrest  him,  or,  by  a  written  authority,  indorsed  on  a  cer- 
tified copy  of  the  undertaking,  may  emnowcr  another  person  to 
do  so.  and  one  or  more  of  the  bail  may  tnus  arrest  and  surrender 
the  defendant,  although  the  others  do  not  join  with  him  or  them, 
for  that  purpose. 

U..  S  189.  am'd. 

I  B94.    Vo*antary  surrender j   exoneration   of  ball  tbere* 


Where  the  defendant  surrenders  himself  in  exoneration  of  his 
^>til,  he  must  present  himself  to  the  sheriff,  and  require  the  sheriff. 
in  writing,  to  take  him  into  custody,  in  exoneration  of  his  ball. 
The  sheriff  must  detain  him  accordingly,  as  prescribed  in  sub- 
division second  of  section  502  of  this  act;  and,  if  requested  by  the 
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bail,  at  any  time  after  the  surrender,  the  Bheritf  must,  by  a  cer- 
tificate in  writing,  acknowledge  the  surrender.  An  order  tot  ex- 
oneration of  the  bail  may  be  procured,  as  prescribed  in  section 
592  of  this  act. 

I  69S.  RlvbtM,  etc.,  of  slierllK  wl&o  !■  liable  for  ball. 

Where  the  sheriff  is  liable  as  bail,  he  has  all  the  rights  and 
privileges,  and  is  subject  to  all  the  duties  and  liabilities  of  bail; 
and  bail  given  by  him,  in  order  to  discharge  himself  from  lia- 
bility, must  be  regarded  as  the  bail  of  the  defendant  in  the  ac- 
tion. But  this  section  does  not  apply  to  an  action  to  recover  a 
chattel;  or  to  a  case  where  a  defence  arises  to  an  action  against 
the  bail,  in  consequence  of  an  act  or  omission  of  the  sheriff. 


I  596.  B«.il(  bow  proceeded 

In  case  of  failure  to  comply  with  the  undertaking,  the  bail  may 
be  proceeded  against  by  action,  and  not  otherwise. 

Co.  F»roc.,  1 190. 

I  597.  Certain  executions  necessary  before  aotlon 
aaralnst  ball. 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  in 
a  case  where  the  order  of  arrest  could  be  granted  only  by  the 
court,  at  any  time  after  the  bail  have  failed  to  comply  with  their 
undertaking.  Where  the  undertaking  was  given  in  an  action  to 
recover  a  chattel,  an  action  may  be  brought  thereupon,  at  any 
time  after  the  return,  wholly  or  partl>y  unsatisfied,  of  an  execution 
for  the  delivery  of  the  possession  of  the  chattel,  with  respect  to 
which  the  order  of  arrest  was  granted.  In  any  other  case,  an  ac- 
tion cannot  be  brought,  as  prescribed  in  the  last  section,  until 
the  following  requisites  have  oeen  complied  with: 

1.  An  execution,  against  the  property  of  the  defendant,  must 
have  been  issued  to  the  sheriff  of  the  county  in  which  he  was 
arrested,  and  returned  by  that  sheriff,  wholly  or  partly  un- 
satisfied. 

2.  An  execution,  against  the  person  of  the  defendant,  must 
have  been  issued  to  the  same  sheriff,  and  by  him  returned,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the  de- 
fendant oould  not  be  found  within  his  county. 

3  R.  S.  882, 1 31(3  Bdm.  897).  am'd. 

I  59H.  Daty  of  sberlll  on  sncb  eKecntions. 

The  sheriff  must  dilijrently  endeavor  to  enforce  an  execution 
issued  and  delivered  to  him,  as  prescribed  in  the  last  section,  not- 
withstanding any  direction  he  may  receive  from  the  plaintiff,  or 
his  attorney. 

Id..  132. 

%  599.  Defences  In  action  against  ball. 

In  an  action  against  bail,  it  is  a  defence,  that  an  execution, 
against  the  property,  or  against  the  person,  of  the  defendant  in 
the  original  action,  was  not  issued,  as  prescribed  in  section  five 
hundred  and  ninety-seven  of  this  art;  or  that  it  was  not  issued  in 
sufficient  time  to  enable  the  sheriff  to  enforce  it;  or  that  a  direc- 
tion was  given,  or  other  fraudulent  or  collusive  means  were  used, 
by  the  plaintiff  or  his  attorney,  to  prevent  the  service  thereof. 

Id.,  i  88,  sm'd. 

1»4  \ 
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i  800.  Relief  of  ball  ^vbere  principal  la  Imprlsoaed  on 
criminal  eharse. 

If  the  d^endant  in  the  original  action,  after  his  discharge  upon 
bail,  is  imprisoned,  either  within  or  without  the  State,  upon  a 
criminal  ehaitge,  or  a  convictiou  of  a  criminal  offence,  the  Qourt, 
in  which  an  action  against  the  bail  is  pending,  may,  before  the 
expiration  of  the  time  to  answer,  and  upon  notice  to  the  adverse 
party,  make  such  an  order  for  the  relief  of  the  bail,  as  justice  re- 
qiBres. 
L.  1MB,  oh.  Sn.  1 4  (4  Sdm.  SB4).  flutetitute  for  Co.  Proc.,  1 191 

I  OOl.  Ball  exonerated  by  deatb,  etc. 

ESxcept  in  an  action  to  recover  a  chattel,  the  bail  must  be  ex- 
onerated where  either  of  the  following  events  occurs,  before  the 
expiration  of  the  time  to  answer  in  an  action  against  them: 

1.  The  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  obligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  respect 
to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  ae- 
tion  against  the  bail,  the  court  may,  in  its  discretion,  impose  the 
payment  of  the  plaintiff*8  costs  and  expenses.  Incurred  after  the 
return  of  the  execution  against  the  person,  as  a  condition  of 
allowing  the  exoneration.  And  the  court  may,  by  an  order,  made 
npon  notice  to  the  adverse  party,  grant  such  further  time  as 
It  deems  just,  after  answer,  for  the  surrender  of  the  original  de- 
fendant. In  that  case,  his  surrender,  within  the  time  so  granted, 
has  the  same  effect,  as  if  4t  had  been  made  before  answer. 

Sobttltate  for  3  B.  B.  S8C,  H 16  and  84.  and  Co.  Pnc.,  |  tn, 
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TITLB  II. 
Injunction. 

Article  1.  Case*  where  an  Injunctton  may  be  granted;  frantihg  and  ■errloe  of 
an  Injunction  order. 
2.  Secorlty. 
8.  Vacating  or  modifying  an  injunction  order. 

ABTICLB   FIRST. 

Caaea  where  an  injunction  may  be  granted;  granting  and  service 

of  an  injunction  order. 

Sec.  608.  Writ  of  Injunction  aboliihed,  and  order  anbatitnted. 

e08.  Injunction,  wtwn  the  right  thereto  depends  upon  the  nature  of  the 

action. 
604.  Id::  when  the  right  thereto  depends  upon  extrinsic  facta. 
606.  Restrictions  upon  Injunction  to  restrain  State  officers. 

606.  By  whom  Injunction  granted  In  other  cases. 

607.  Proof  necessary  to  procure  injunction. 
606.  At  what  time  the  order  may  be  granted. 

600.  When  notice  required  or  not  required.      Injunction  pending  an  ap- 
plication. 
010.  Order  must  recite  grounds;  service  of  order. 

I  IMKC.  "Writ  of  InJanotloB  abolished,  and  order  ■mbati- 
tated. 

The  writ  of  injunction  has  been  abolished.     A  temporary  in- 
junction may  be  granted  by  order,  as  prescribed  in  this  article. 
Part  of  Co.  Proc.  S  218.  am'd. 

I  608.  Injandlony  frlien  the  rfslkt  thereto  depends  upon 
the  mature  of  the  action. 

Where  it  appears,  from  the  complaint,  that  the  plaintiff  de- 
mands and  is  entitled  to  a  judgment  against  the  defendant, 
restraining  the  commission  or  continuance  of  an  act,  the  commis- 
sion or  continuance  of  which,  during  the  pendency  of  the  action, 
would  produce  injury  to  the  plaintiff,  an  injunction  order  may  be 
granted  to  restrain  it.  The  case,  provided  for  in  this  section,  is 
described  in  this  act,  as  a  case,  where  the  right  to  an  injunctioii 
depends  upon  the  nature  of  the  action. 

Go.    Proc.,    i  210,    first   clause,    am'd. 

f  604.  [Am'd,  1877.]  Id.)  when  the  rlffht  thereto  depends 
upon   extrinsic   facts. 

In  either  of  the  following  cases,  an  injunction  order  may  also  be 
granted  in  an  action: 

1.  Where  it  appears,  by  affldayit,  that  the  defendant,  during 
the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffering  to 
be  done,  or  threatens,  or  is  about  to  do,  or  to  procure,  or  suffer 
to  be  done,  an  act,  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
effectual, an  injunction  order  may.  be  granted  to  restrain  him 
therefrom. 

2.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  threatens,  or  is  about  to  remove,  or 
to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff,  an 
injunction  order  may  be  granted,  to  restrain  the  removal  or  dis- 
position. 

Sttbitltuted  for  the  remainder  of  Co.  Proc.,  i  2t9. 
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I  ffUft.  LAm'tf,  ItfINk)  Kestviettons  upon  Injnnetlon  to 
restrmin  Stmte  ofllcera. 

Where  a  duty  is  imposed  by  statute  upon  a  State  officer,  or 
board  of  State  officers,  an  injunction  order  to  restrain  him  or 
them,  or  a  person  employed  by  him  or  them,  from  the  perform- 
ance of'  that  duty,  or  to  prevent  the  execution  of  the  statute, 
shall  not  be  granted,  except  by  the  supreme  court,  at  a  term 
thereof,  sitting  in  the  department  in  which  the  officer  or  board  is 
located,  or  the  duty  is  required  to  be  performed:  and  upon  notice 
of  the  application  therefor  to  the  officer,  board,  or  other  person  to 
be  restrained. 

L.   1895,  cb.  946. 
f  OOO.  [Am'd,  1013.1     By  wbom  Injnnetlon  grmnt^A  In  otber 

Except  where  it  is  otherwise  specially  prescribed  by  law,  an 
injunction  order  may  be  granted  by  the  court  in  which  the  action 
is  brought,  or  by  u  judge  thereof,  or  by  any  county  judge;  and 
irhere  it  is  granted  by  a  judge,  it  may  be  enforced  as  the  order 
of  the  court.  An  injunction  order  which  may  be  moditied  or, 
vacated  by  the  appellate  division  may  also  be  granted  nr  con- 
tinued by  the  appellate  division,  or  a  justice  thereof,  pending 
appeal  to  that  court  or  to  the  court  of  appeals  from  an  onler  or 
jadfrment  depying  or  vacating  an  injunction. 

f\>-  Pnx*..  part  ..f  |  21 R.  Hef  H  1787,  1802,  1801).  Am'd,  L.  1913,  rh. 
112.      In  effect  Sept.  1,  1913. 

I  OOT.  (AmMy  1877.]  Proof  neeenmatry  to  procure  In- 
Jamctlon. 

The  order  may  be  granted,  where  it  appears  to  the  court  or 
judjpre,  by  the  affidavit  of  the  plaintiff,  or  any  other  person,  that 
safficient  grounds  exist  therefor. 

Id.,  part  of  I  220,  am'd. 

i  «Od.  lAMk*df  1877.1  At  wliAt  time  tke  orde*  mmy  be 
minted. 

The  order  may  be  granted  to  accompany  the  summons,  or  at 

any  time  after  the  commencement  of  the  action  and  before  final 

judgment. 

Id.,  rconaiodpr  of  |  220. 

f  OCM>.  IVhen  notice  reaulred  or  not  reanlred.  Injunetion 
pendins*  an  application. 

The  order  may  be  granted,  upon  or  without  notice,  in  the  dis- 
cretion of  the  court  or  judge,  unless  the  defendant  has  answered; 
in  which  case,  it  can  be  granted  only  upon  notice,  or  an  ortier  to 
show  cause.  Where  an  application  for  an  injunction  is  made 
upon  notice,  or  an  order  to  show  cause,  either  l)efore  or  after 
answer,  the  court  or  judge  may  enjoin  the  defendant,  until  the 
hearing  and  decision  of  the  application. 

Id.,   If  221  and  22.1,  cnnftolldated. 

I  610.  Order  must  recite  grroaadai  aervlee  of  order. 

The  injunction  order  must  briefly  recite  the  grounds  for  the  in- 
junction. Where  it  is  granted  by  the  court,  it  must  be  served  by 
delivering  a  certified  copy  thereof;  where  it  is  granted  by  a  judge, 
it  must  be  .served  by  showing  the  original  onler,  and  delivering  a 
*n>py  thereof.  Ser\'ice  of  the  order,  upon  a  corporation,  may  be 
made  as  prescrllied  in  this  act,  for  making  personal  service  of  a 
summons  u|>on  a  corp<jration.  Copies  of  the  papers,  up«u\  whi<'h 
the  order  was  granted,  must  l)e  delivere<l  with  the  copy  of  the 
order. 

A»  tf>  m*rylct>  on  <'(>rpr>mtiunN.  imh'  ant«*,  {f  4.11  aoil  4.12.    Sev  aiKO  Riik*H  -I,  13. 
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ARTICI^K  jSBCOHD. 

Security^ 

8cc.  611.  Securltj,  on  lUylng  proceedings  in  an  actWn,  befort  titaL 

612.  Id.;  After  trUl,  and  oefore  judgment. 

613.  Id.;   after  judgment. 

614.  Money  deposited  may   be  paid  ever. 
610.  Undertaking   to    be   cancelled    thereupon. 

616.  Security     on    ataylng    proceedings    after    rerdlct,    la  e|«ctm«lt  Ot 

dower. 

617.  Id.;  damages  to  include  waste. 

618.  Depoalt  may  be  dispensed  with. 
610.  Undertaking  and  depoalt;  when  dispensed  with. 

620.  Security  In  other  esses. 

621.  Special  cases  excepted. 
6)S2.  IKepealea.j 

628.  DamagM;  how  ascerUlned. 
624.  Dfimagea  tostained  by  a   third  person. 
626.  Action  on   the    undertaking. 
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8  611.  Secnrltyt  oa  stayinv  proeeedlnv*  In  an  aetiOB» 
before   trial. 

An  iujnnction  order  shall  not  be  srranted,  to  stay  the  trial  of  an 
action,  in  which  the  complaint  demands  judgment  for  a  sum  of 
money  only,  after  issue  has  been  joined  therein,  unless  the  party 
applying  therefor  gives  an  undertaking  to  the  party  enjoined* 
with  sutiicient  sureties,  to  the  effect,  that  he  will  pay  to  the  party 
enjoined,  or  his  representative,  all  damages  and  costs^  which  may 
be  recovered  by  him  in  the  action  stayed  by  the  injunction,  not 
exceeding  a  sum,  specified  in  the  undertaking;  and,  also,  ail  dam* 
ages  and  costs  that  may  be  awarded  to  him,  in  the  action  in 
which  the  injunction  order  is  granted. 

2  R.  S.   188.   S  139  (2  Edm.   196). 

I  613.    Id. I  Sifter  trial,  atad   before  Jodvineiit. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
in  an  action  specified  in  the  last  section,  after  verdict,  report,  or 
decision,  and  before  final  judgment  thereupon,  unless  a  sum  of 
money,  sufficient  to  cover  the  sum  awarded  by  the  verdict,  report, 
or  decision,  and  the  costs  of  the  action,  is  first  paid,  by  the  piarty 
applying  for  the  injunction  into  the  court,  in  which  his  action  la 
commenced,  or  an  undertaking  for  the  payment  thereof,  with  in- 
terest, is  given,  as  prescribed  in  this  article. 

Id.,  I  140,  am*d. 

I  618.    [Am'd,  1877.1     Id.|  af t.r  Indarment. 

An  inpunction  order  shall  not  be  granted,  to  stay  proceedings 
upon  a  judgment  for  a  sum  of  money,  unless  the  following  requi- 
sites are  complied  with,  by  the  party  applying  threfoi; 

1.  The  full  amount  of  the  judgment,  including  interest  and 
costs,  must  be  paid  by  him.  into  the  court  in  which  his  action  4s 
commenced:  or  an  undertaking  in  lieu  thereof  must  be  given,  as 
prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  suflficient  sureties,  to 
pay  to  the  party  enjoined,  all  damages  and  costs,  which  may  be 
awarded  to  nim  by  the  court,  in  the  action  in  which  the  injunction 
order  is  granted;  not  oxcoodiug  a  sum,  specified  in  the  under- 
tsking. 

Id..  I  141. 
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§  €14.  M^mey  €*po«ited  auiy  be  paM  OTcr. 

Money  paid  into  coarL  as  preflcribed  in  the  last  two  sections 
may  be  pidd  orer,  by  the  direction  of  the  court,  to  the  party 
whose  proceedings  are  stayed,  upon  his  giving  an  nndertalcing  to 
the  people  of  the  State,  with  sufficient  sureties,  in  a  sum  fixed  by 
the  court,  to  pay  the  money  and  interest,  or  any  part  thereof,  as 
directed  in  the  order  or  judgment  of  the  court. 
1  B.  a.  18t  (3  mam,  1M).  I  142,  sm'd. 

I  61S.  Undertalclnar  to  be  eancelleA  tbereupen. 

Where  money  so  paid  into  court  has  been  paid  over  to  the  party 
whose  proceedings  are  stayed,  if  the  final  decision  of  the  action, 
in  which  the  injunction  order  is  granted,  is  against  the  party 
obtaining  it,  the  court  must  give  such  directions,  as  justice  re- 
quires, with  respect  to  cancelling  the  undertaking  given  by  the 
successful  party;  making  perpetual  the  injunction  staying  collec- 
tion of  the  judgment;  and  requiring  the  judgment  to  be  dis- 
charged of  record. 

!«.•  f  143. 

I  eie.  8e«vrlty  oa  staylagr  proceediaiTs  after  Terdtct,  ia 
ejeetaieat  or  dovrer. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings  in 
an  action  of  ejectment,  or  for  dower,  after  verdict,  report,  or  deci- 
sion, unless  the  party  applying  therefor  gives  an  undertaking, 
with  sufficient  sureties,  to  pay  to  the  party  enjoined,  or  his  repre- 
sentative, all  damages  and  costs,  not  exceeding  a  sum  specified  in 
the  undertaking,  which  may  be  awarded  to  him,  in  the  action 
wherein  the  injunction  was  granted. 
Id.,  f  144^  sm'4. 


§  ei7.  Id.  I  danuigres  ta  iaelade  waste. 

Where  an  undertaking  is  given,  as  prescribed  in  the  last  sec- 
tion, the  damages  to  be  paid,  upon  the  vacating  of  the  injunction 
order,  or  the  decision  of  the  action  against  the  party  obtaining  it. 
Include,  not  only  the  reasonable  rents  and  profits  of  the  real  prop- 
erty, recovered  bv  the  verdict,  report,  or  decision,  but  all  waste 
committed  upon  the  property,  after  the  granting  of  the  injunction. 

Id..  I  145.    Sm  (  023.  port. 

I  618.  Deposit  aiaT  be  dlspeased  vritb. 

In  a  case  where  money  is  required  by  the  foregoing  sections 
of  this  article,  to  be  paid  into  court,  the  court  or  judge  may  dis- 
pense with  the  payment,  and  may  require  the  party  to  give,  in 
lieu  thereof,  an  undertaking,  with  two  or  more  sureties,  to  pay 
the  sum  specified,  with  interest,  as  directed  by  the  court.  If  an 
undertaking  is  required,  in  addition  to  the  dc^posit,  both  under- 
takings may  be  contained  in  the  same  instrument,  at  the  election 
of  the  party  applying  for  the  injunction. 

Id.,  i  140,  am'd. 

I  CIS.  Uadertaklav  aad  deposit;  wbea  dlspeased  -witb. 

The  foregoing  sections  of  this  article  do  not  apply  \»  a  Case, 
where  an  injunction  order  is  applied  for,  to  stay  proceedings  in 
anotbu  action,  on  the  ground  that  a  judgment,  verdict,  report,  or 
deosisB  therein  was  obtained  hy  actual  fraud.  In  that  case,  the 
eourt  «r  judge  granting  the  injunction  order  may  dispense  witb 
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the  deposit  of  money,  or  the  ezecation  of  an  undertaking,  except 
as  prescribed  in  the  next  section. 

2  K.  8.  163  (3  Edm.  196),  1 147,  am'd. 

I  esiO.  [Am'd,  187T.]     Seoi&rlty  In  other  eases. 

Where  special  provision  is  not  otherwise  made  by  law  for  the 
security  to  be  jfiven  upon  an  injunction  order,  the  party  applying 
therefor  must  give  an  undertaking,  executed  by  him,  or  by  one  or 
more  sureties,  as  the  court  or  judfi^e  directs,  to  the  effect  that 
the  plaintiff  will  pay  to  the  party  enjoined,  such  damages,  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  as  he  may  sustain  by 
reason  of  the  injunction,  if  the  court  finally  decides  that  the 
plaintiff  was  not  entitled  thereto. 
Co.  Proc . ,  the  first  seatenc«  of  1 222. 

I  021.  Special  cases  excepted. 

The  foregoing  provisions  of  this  article  do  not  affect  any 
special  statutory  provision,  whereby  security  upon  granting  an 
injunction  order  may  be  dispensed  with,  in  a  particular  case,  or 
the  security  to  be  given  in  a  particular  case  is  otherwise  regulated. 

f  ea2.   [Repealed,  1877.1 

{  eX3.  [Am'd,  18T7.}     Damaires,  how  «uicertaAiied.  ' 

The  damages,  sustained  by  reason  of  an  injunction,  may  be 
ascertained  and  determined  by  the  court,  or  by  a  referee,  ap- 
pointed by  the  court,  or  by  a  writ  of  inquiry,  or  otherwise,  as  the 
court  shall  direct;  and  the  decision  of  the  court  thereupon,  or  an 
order  confirming  the  report  of  the  referee,  is  conclusiye,  as  to  the 
amount  of  those  damages,  upon  all  the  persons  who  have  exe- 
cuted the  undertaking,  unless  it  is  reversed  upon  appeal.  The 
court  may,  in  its  discretion,  direct  that  the  sureties  have  notice  of 
the  hearing,  or  of  an  appeal,  and  may  prescribe-  the  time  and 
manner  of  giving  them  notice. 
Co.  Proc..  last  sentences  of  II 232  and  224.  and  part  of|  t4A,  2  R.  S.  iw. 

I  624.  Damasres  sastained  by  a  third  person. 

Where  the  defendant  enjoined  was  an  oflicer  of  a  corporation, 
or  joint-stock  association,  or  a  bailee,  agent,  trustee,  or  other 
representative  of  another,  and  the  damages,  sustained  by  him, 
ar<»  less  than  tlie  sum  specified  in.  the  undertaking,  the  court  or 
the  referee  may  also  separately  ascertain  and  determine  the  dam- 
ages sustained,  by  reason  of  the  injunction,  by  the  corpwration, 
association,  or  person,  whom  the  defendant  represents,  to  an 
amount  not  exceeding  the  surplus  of  the  sum  specified  in  the  un- 
dertaking; and  those  damages  may  he  recovered  in  a  separate  ac- 
tion, brought  as  prescribed  in  the  next  section. 

i  625.   Action  on  the  nndertakimr. 

Where  the  damages  have  been  ascertained  by  the  decision  of 
the  court,  or  the  confirmation  of  a  referee's  report,  as  prescribed 
in  the  last  two  sections,  any  person,  entitled  Ti>  the  benefit  of  an 
nndertaking,  executed  pursuant  to  the  provisions  of  this  title, 
may  bring  an  action  thereon,  without  further  leave  of  the  court. 
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▲RTICIilB   THIRD. 

Varating  or  modifying  an  if^ncHon  ordm". 


K  Application  to  Ttcate  or  modtfif ,  wlttaont  noClM. 
6aT.  Id.;   npOD   ootlce. 

CK.  Wten  prior  motion  not  to  projodlce  rabteqnent  appUcatlto. 
63ft.  New  nndertaktns  may  bo  required. 
•80.  Verlfled  answ-.r  to  hare  tbe  effect  only  of  an  alfidaTlt. 
681-684.  iKepealeo.J 

i   4196.   [Am'd,    1896.]       AppUoatftQB    to   v«eate    or    modl<Tt 
^witliovt  Motlee. 

Where  the  injunction  order  was  jcmnted  withont  notice,  the 
party  enjoined  may  apply,  upon  the  papt^rs  upon  which  it  was 
gTBJited,  for  an  order  Ta eating  or  modifying  the  injunction 
order.  Such  an  application  may  be  made,  withont  notice,  to  the 
judge  or  justice  who  granted  the  order,  or  who  held  the  term  of 
the  court  where  it  was  granted;  or  to  a  term  of  the  appellat-^ 
diyision  of  the  supreme  court.  It  cannot  be  made  without 
notice,  to  any  other  judge,  justice  or  term,  unless  the  applicant 
produces  proof,  by  affidavit,  that,  by  reason  of  the  absence  cr 
other  disability  of  the  judge  or  justice  who  granted  the  order, 
the  application  cannot  be  made  to  him;  and  that  the  applicant 
will  be  exposed  to  great  injury,  by  the  d«lay  required  for  an 
application  upon  notice.  The  affidarit  must  be  sled  with  the 
clork ;  and  a  copy  thereof,  and  of  the  order  vacating  or  /nodlf 3ing 
the  injunction  order,  mast  be  served  upon  the  plaintiffs  attorney, 
before  that  order  takes  effect. 

X^    1896,    ch.   M8. 

«6Se7.  [Aaa'd,  1878.]    Id.)  upon  notice. 

Where   the   injunction   order   was   granted   without   notice,    or 
where  it  was  granted  upon  notice,  with  leave  to  apply  to  vacate 
or  modify  it,  the  party  enjoined  may  apply,  upon  notice,  to  the 
judge  who  granted  It,  or  to  t.ie  court,  r.t  a  term  wnere  a  con- 
tested motion  in  the  action  may  be  heard,  for  an  order,  vactLtiug 
or  modifying  the  injunction  order.     Such  an  application  r.iay  be 
founded  upon  the  papers  upon  which  the  injunction  was  gi-anted; 
or  uponproof,   by  affidavit,   on  the  part  of  the  defendant;  or 
both,     where  it  is  founded  upon  proof  on  the  part  of  the  de- 
fendant, it  ma^  be  opposed  by  new  proof,  by  affidavit,  on  the 
part  of  the  plaintiff,  tending  to  sustain  the  injunction. 

Oi.  Frac,  11  S9B  and  296,  asi'd.   Bee  |  680,  port. 

I  6S8.  'When  prior  motion  not  to  pre|adiee  «nb«e«nent 
nppiiention. 

The  granting  or  denial  of  an  application,  made  as  prescribed 
m  tho  last  section,  founded  only  upon  the  papers  upon  which 
the  injunction  order  was  granted,  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  prooi,  by 
afifidartt,  on  the  part  of  the  defendant.  And  the  granting  or 
denial  of  either  application  does  not  prejudice  a  subsequent 
application,  seasonably  made,  founded  upon  the  failure  of  a 
complaint,  which  had  not  been  made  at  the  time  of  the  former 

Sipfication,  to  set  forth  a  cause  of  action,  sufficient  to  entitle 
e  plaintiff  to  the  Injunction  order,  upon  one  or  more  grounds^ 
redtM  thereia. 
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S  028.  [Am*d,  1883  »nd   18840    Kew  nadertakinar  mar  be 
re^nired. 

Upon  the  bearing  of  an  application,  upon  notice,  to  vacate 
or  modify  an  injunction  order,  the  court  or  judge  may  require 
a  new  undertalung.  in  the  same  or  in  a  different  sum,  to  be 
given  by  the  plaintiff,  with  the  like  sureties,  and  to  the  like 
effect,  as  upon  granting  an  original  order.  The  persons  execatinc 
the  new  undertaking  become  liable  thereon,  as  if  they  had 
executed  it  upon  the  granting  of  the  original  order.  The  per- 
sons who  executed  the  original  undertaking  remain  liable 
thereon,  until  th«  new  undertaking  is  given  and  approved,  and 
no  longer.  Upon  such  hearing  the  court  or  judge  may  where 
the  alleged  wrong  or  Injury  is  not  irreparable  and  is  capable 
of  being  adequately  compensated  for  m  money,  vacate  the 
injunction  order  upon  the  defendant's  executing  an  undertaking 
in  such  form  and  amount  and  with  such  sureties  as  the  court 
or  judge  shall  direct,  conditioned  to  indemnify  the  plaintiff 
against  any  loss  sustained  by  reason  of  vacating  such  injunction 
order. 

L.  1884.  ch.   401. 

I  680.  Verifled  amsurer  to  have  the  effect  only  of  an  alll- 
davit. 

Upon  the  hearing  of  a  contested  application  for  an  injunction 
order,  or  to  vacate  or  modify  such  an  order,  a  verified  answer 
has  the  effect  only  of  an  affidavit. 

S  681.  [Repealed,  1877.] 

i  682.  [Repealed.   1877.] 

»  68S.  [Repedled,   1877.] 

I  684.  [Repealed,  1877.] 
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TITLB  in. 

Attaebment  of  property. 

Article  1.  CaiM  where  a  warrant  of  attachment  may  be  granted;  and  yre* 
oeedlnga  upon  granting  the  tame. 

2.  Baecnttag  the  warrant,   pending   the  action. 

3.  Vacating  or  modifying  the  warrant;  discharging  the  attachment. 

4.  RegulationB  where   there  are   two   or   more   warrants  against  the 

same  defendant. 

5.  Proceedings   after  Judgment;    right  of   parties   snd   duties   of   the 

sheriff,  after  the  warrant  is  Tscated  or  annuUed,  or  the  attach- 
ment discliarged. 

A&TICIiB  FIRST. 

Ckum  where  a  warrant  of  attaeihiMnt  may  he  granted;  amd  pro^ 

ceedings  upon  granting  the  same. 

Sec.  6a6.  Tn  what  actlona. 

638.  What  most  be  showB  to  procure  the  warrant. 

087.  Warrant  In  action  against  public  oflSoer.  etc.,  for  pocolatloA. 

ees.  When  and  by  whom  the  warrant  may  be  granted. 

638.  AffldaTltB  to  be  filed. 

640.  Security   on    obtaining  warrant. 

641.  Gentents  of  warrant;  to  wliom  directed. 
•42.  VaUdttj  of  ondertaklng. 

I  686.  CAm'dy  1896.]    In  wbat  aetfono. 

A  warrant  of  attachment  against  the  property  of  one  or  more 
defendants  in  an  action,  may  be  granted  upon  the  application 
of  the  plaintilf,  as  specified  in  the  next  section,  where  the 
action  is  to  recover  a  sum  of  money  only,  as  damages  for  one 
or  more  of  the  following  causes: 

1.  Breach  of  contract,  express  or  implied,  other  than  a  contract 
to   marry. 

2.  Wrongful  conyersion  of  personal  property. 

3.  An  injury  to  person  or  property,  in  consequence  of  negU- 
sence,  fraud  or  other  wrongful  act. 

L.  138i,  eh.  ff78. 

I  6S«.  (Aim'd,  1896y  1809.]   "What  aiwst  be  altown  to  proeur* 


To  entitle  the  plaintifr  to  sux^h  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  judge  granting  the  same,  ai 
follows: 

1.  That  one  of  the  causes  of  action  specified  in  the  last  sec- 
tlan  exists  against  the  defendant.  If  the  action  is  to  recover 
damages  for  breach  of  contract,  the  afiidavit  must  show  that  the 
plaintiCF  is  entitled  to  recover  a  sum  stated  therein,  over  and 
above  all  counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation  or  not  a 
resident  of  the  state;  or,  if  he  is  a  natural  person  and  a  resident 
of  the  state,  that  he  has  departed  therefrom,  with  intent  to  de- 
fraud his  creditors,  or  to  avoid  the  service  of  a  summons,  or 
keeps  himself  concealed  therein  with  the  like  intent;  or,  if  the 
defendant  is  a  natural  person  or  a  domeHtic  corporation,  that  he 
or  it  has  removed,  or  is  about  to  remove,  property  from  the  state. 
with  intent  to  defraud  his  or  its  creditors;  or  has  assigned,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete 
prMwrty  with  the  like  intent;  or  where,  for  the  purpose  of  pro- 
conng  credit,  or  the  extension  of  credit,  the  defendant  has  made 
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a  false  statement  in  writing,  under  hia  own  hand  or  signature,  or 
under  the  hand  or  signature  of  a  duly  authorise  agent,  made 
with  his  knowledge  and  acquiescence,  aa  to  his  financial  respon- 
sibility or  standing:  or,  where  the  defendant,  being  an  adult  and 
a  resident  of  the  state,  has  been  continuously  without  the  state 
of  New  York  for  more  than  six  months  next  before  the  granting 
of  the  order  of  public^ation  of  the  summons  against  him,  and  has 
not  made  a  de«ignatUHi  of  a  person  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  ti«  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force;  or  service  upon  the  person  so  designated  cannot  be  mad«» 
within  the  state,  after  diligent  effort 
L.  M9S.  ch.  5TH ;  L.  1899.  ch.  B«.  In  effect  May  1«i] 


I  687.  [AmM,  18SM.]  "Wamimt  in  aett*«  ««alast  p«Mto 
oflleer,  etc.,  for  pecniAtioii* 

A  warrant  of  attachment,  against  the  property  of  one  or  more 
defendants  in  an  action,  may  also  be  granted,  upon  the  applica- 
tion of  the  plaintiff,  where  the  complaint  demands  judgment  for 
a  sum  of  money  only;  and  it  appears,  bv  affidavit,  that  the 
action  is  brought  to  recover  money,  fuuas,  credits,  or  other 
property,  held  or  owned  bv  the  State,  or  held  or  ownt^d.  officially 
or  otherwise,  for  or  in  behalf  of  a  public  governmental  interest, 
by  a  municipal  or  other  public  corporation,  board,  officer,  cus- 
todian, agency,  or  agent,  of  the  State,  or  of  a  city,  county, 
town,  village,  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  whiqh  the  defendant  has,  without  right, 
obtained,  received,  converted,  or  disposed  of;  or  in  the  obtaining', 
reception,  payment,  conversion,  or  disposition  of  which,  without 
right,  he  has  aided  or  abetted;  or  to  recover  damages  for  so 
obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same;  or  the  aiding  or  abetting  thereof;  or  in  an  action  In 
favor  of  a  private  person  or  corporation,  brought  to  recover 
damages  for  an  injury  to  personal  property  where  the  liability 
arose,  in  whole  or  in  part,  in  consequence  of  the  false  state- 
ments of  the  defendant  as  to  his  responsibility  or  credit,  in 
writing,  under  the  hand  or  signature  of  the  defendant  or  his 
authorized  agent,  made  with  his  knowledge  and  acquiescence. 
In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment,  in 
the  case  sperifiod  in  this  section,  he  must  show,  by  affidavit, 
to  the  satisfaction  of  the  judge  granting  it,  that  a  sufficient 
cause  of  action  exists  against  the  defendant  for  a  sum  stated 
in  the  affidavit. 

L.   1894.   ch.  736. 

f  638.  [Am'd,  1877.]  HVlteii  and  by  whons  the  wanmm* 
nay  be  srsmted. 

The  warrant  may  be  granted  by  a  judge  of  the  court,  or  by 
any  county  judge,  to  accompany  the  summons,  or  at  any  time 
after  the  commencement  of  the  action,  and  before  final  judg- 
ment therein.  Personal  service  of  the  summons  must  be 
made  upon  the  defendant,  against  whose  property  the  warrant 
is  granted,  within  thirty  days  after  the  grahting  thereof; 
or  else,  before  the  expiration  of  the  same  time,  service  of 
the  summons  by  publication  must  be  commenced,  or  service 
thereof  must  ho  made  without  the  State,  pursuant  to  an  order 
obtained  therefor,  as  prescribed  in  this  act;  and  If  publication 
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has  been,  or  in  thereafter  commenced,  the  serrice  must  be  made 
complete,  by  the  continuance  thereof. 

Satatimte    for    Co.    Pro«.,    S    2S8,    aod    tbo    Utter    i«rt    of    I    227.    See 
U   426*7,   ante.  ' 

i  689.   [Am'd,  1877.]    Affldarlta  to  be  llled. 

The  plaintiff  procuring  the  warrant  muHt,  within  ten  days 
after  the  granting  thereof,  cause  the  affidavits,  upon  which  it 
was  granted,  to  be  filed  in  the  oflSce  of  the  clerk. 

Go.  Proc.,  laet  eenteoce  of  {  229. 

I  640.  SecnrltT'  on  obtainlngr  warrant. 

The  judge,  before  granting  the  warrant,  must  require  a  written 
undertaking,  on  the  part  of  the  plaintiff,  with  sufficient  sureties, 
to  the  effect,  that  if  the  defendant  recovers  Judgment,  or  if  the 
warrant  is  vacated,  the  plaintiff  will  pay  nil  costs,  which  may 
be  awarded  to  the  defendant,  and  all  damages,  which  he  may 
sustain  by  reason  of  the  attachment,  not  exceeding  the  sum 
specified  in  the  undertaking,  which  must  be  at  least  two  hundred 
and  fifty  dollars.  But  this  section  does  not  apply  to  a  case, 
where  the  action  is  brought  for  a  cause  specified  in  section  637 
of  this  act,  or  where  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  with,  or  where  the  security  to  be 
given  ia  specially  regulated  •by  law. 

Id.,  f  230,  am'd.    See  f  811,  poet. 

I  641.  Content*  of  irarrant)  to  w^hom  directed. 

The  warrant  must  be  subscribed  by  the  judge  and  the  plaintiff's 
attorney,  and  must  briefly  recite  the  ground  of  the  attachment. 
It  may  be  directed,  either  to  the  sheriff  of  a  particular  county, 
or,  generally,  to  the  sheriff  of  any  county.  It  must  require  the 
sheriff  to  attach  and  safely  keep,  bo  much  of  the  property, 
within  his  county,  which  the  defendant  has,  or  which  he  may 
have,  at  any  time  before  final  judgment  in  the  action,  as  will 
satisfy  the  plaintiff's  demand,  with  costs  and  expenses.  The 
amount  of  the  plaintifTs  demand  must  be  specified  in  the  warrant, 
as  stated  in  the  affidavit.  Warrants  may  be  issued  at  the  same 
time,  to  sheriffs  of  different  counties. 

Id.,   f  231,   am'd  and  enlarged.    See  ante,   f  56.  Bee  elao  Rule  18. 

I  643.  Validity  of  nndertalcinir. 

It  is  not  a  defence  to  an  action  upon  an  undertaking,  given 
upon  granting  a  warrant  of  attachment,  that  the  warrant  wag 
in'snt^  improperly,  for  want  of  jurisdiction,  or  for  any  othei 
cause. 
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article:  sescond. 
Eooeeuting  t?ie  toarrant,  pending  the  aetian. 

Sec.  048.  [Repealed.] 

044.  Sheriff  most  attach  property  of  defeDflant. 

045.  What  Interest  In  real  piopertT  may  be  atta<ftied. 

046.  Aitachment  of  unpaid   aubsoriotloo  to  foreign  corporatlOB. 
.•47.   liiien*Kt    III    shart>H   or    bunds. 

048.  Id.;   bond,   note,   etc. 

049.  How    property   to    be    attached. 

050.  Certificate  of  defendant's  interest  to  be  furnished. 

051.  I'erson    refusing   certittcate  max    be  examined. 

052.  Klghts   of   owner  or   master   of   ressels   by   which   goods    har^   be«u 

shipped. 

053.  Foregoing  section  not  to  apply  In  certain  cases. 
654.  Sheriff  must  make  inrentory. 

055.  Sheriff  may  maintato  actions. 

650.  Perishable  goods  and  animals  to  be  sold. 

667.  Claim  of  property;  how  tried. 

668.  Proceedings,   if  claimant  succeeds. 

•68a.  Discharge  of  {wrsonal  property  from  attachmeotl. 

060.  Finding,   not  to  prejudice  rlRht   <f  claimant. 

600.  Proceedings  on   claim   to   domestic   vessel. 

661.  Appraisers  to  be  sworn :  Tsluation  to  be  returned. 

66a.  UnderUklDg  to  be  given. 

663.  Tessel;   when  to  be  discharged. 

604.  When   undertaking  to   I>e   sued. 

665.  Defence   In   such   an   action;   pliflntlff's   recorery. 

666.  Foreign  Tessel;   how   valued. 

007.  Notice  thereof. 

008.  Plaintiff   to   give   undertaking   with   sureties. 

009.  Vessel;   when    to  be  discharged. 

670.  Terms  on   which  debtor   may   claim  vessel. 

671.  672,  073.  When  vessel  to  bo  sold. 

074.  Sheriff  to  keep  property. 

075.  Sheriff  may  be  directed  to  pay  money  Into  court. 

070.  When  he  may  be  directed  to  release  or  deliver  property. 

077.  Plaintiff  may  bring  action  in  name  of  himself  and  the  sheriff. 

078.  How  leave  to  bring  such  action  procured. 

070.  Plaintiff  may  be  joined  with  sheriff,  after  action  commenced. 

080.  Judge  to  direct  ss  to  management  of  such  an  action,  etc. 

081.  Return  of  inventory;   bow  enforced. 

f  643.    [Repealed,  1877.] 

S  644.  Sheriff  must  attach  property  of  defendant. 

The  sheriff  must  immediately  execute  the  warrant,  by  leTjinir 
upon  so  much  of  the  i)er8onal  and  real  property  of  the  defendant, 
within  his  county,  not  exempt  from  levy  and  sale  by  virtoe  of 
an  execution,  as  will  satisfy  the  plaint ifTs  demand,  with  the 
costs  and  expenses.  He  must  take  into  his  custody  all  books 
of  account,  vouchers,  and  other  papers,  relating  to  the  personal 
property  attached,  and  all  evidences  of  the  defendant's  title  to 
the  real  property  attached,  which  he  must  safely  keep,  to  be 
disposed  of,  as  prescribed  in  this  title.  The  sheriff,  to  whom  a 
warrant  of  attachment  is  delivered,  may  levy,  from  time  to 
time,  and  as  often  as  is  necessary,  until  the  amount,  for  which 
it  was  issued,  has  been  secured,  or  final  judgment  has  been 
rendered  in  the  action,  notwithstanding  the  expiration  of  his 
term  of  office. 

Oo.  Proc.,  part  of  f  2S2.  and  2  R.  S.  4,  |  7  (2  Edm.  4),  am'd. 

f  <I4S.  ^'hat  Interest  In  real  property  may  be  attached. 

The  real  property,  which  may  be  levied  upon  by  virtue  of  a 
warrant  of  attachment,  includes  any  interest  in  real  property, 
either  vested  or  not  vested  which  is  capable  of  being  ahened  bx 
the  defendant.     (See  ||  1253,  1874.) 
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f  04e.  Attacltmeiit  of  nnpaia  sabiMsrlptlon  to  foreign  cor- 
por«tion. 

Under  a  warrant  of  attachment  against  a  foreign  corporation, 
other  than  a  corporation  created  by  or  under  the  laws  of  the 
United  States,  the  sheriff  may  levy  upon  the  sum  remaining 
unpaid  upon  a  subscription  to  the  capital  stock  of  the  corporation, 
made  by  a  person  within  the  county;  or  upon  one  or  more  share.s 
of  stock  therein,  held  by  sach  a  person,  or  transferred  by  him, 
for  the  purpose  of  avoiding  payment  thereof. 
Sulistitote  for  imrt  of  U  1846,  eh.  234.  |  1  (8  Edm.  680).     ' 

f   U47.   [Aiii*<l,  1911.]     Interest  In  aliarea  or  bondpi. 

The  rights  or  shares  which  the  defendant  has  in  the  stock 
of  an  association  or  corporation,  ur  in  a  bond' negotiable  ur  other- 
wise, together  with  th«*  interost  and  profits  tht*reoii,  may  be  levied 
upon;  and  the  sheriff's  c<'rtificate  of  the  sale  thereof  entitles  the 
purchaser  to  the  same  rights  and  |)rivileges,  with  respect  thereto, 
which  tho  defendant  had  when  they  wore  so  attached. 

Co.  Proc.,  I  :i:W,  and  tlnal  clause  of  %  237.     Am'd  by  L.  X9U,  ch.  419,  Jr. 
eflTect    S«^t.    1.    1911. 

I   648.   [Am'd,  1877,  1907.]   Id.)  bond,  note,   etc. 

The  attachment  may  also  be  levied  upon  a  cause  of  action 
arising  upon  contract;  including  a  bond,  promissory  note,  or 
other  instrument  for  the  payment  of  money  only,  negotiable  or 
otherwise,  whether  past  due,  or  yet  to  become  due,  executed 
by  a  foreign  or  domestic  government,  state,  county,  public  oflBcer, 
association,  municipal  or  other  corporation,  or  by  a  private 
person,  either  within  or  without  the  State:  which  belongs  to  the 
defendant,  and  is  found  within  the  county.  The  levy  of  the 
attachment  thereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of,  the  debt  represented  thereby.  The  attachment 
may  also  be  levied  upon  a  right  or  interest,  present  or  future  to 
any  of  the  property  or  estate  of  a  deceased  person  which  may 
helong  to  the  defendant  and  which  could  be  legally  assigned  by 
biin  as  legatee  or  distributee,  whether  the  same  exists  by  reason 
of  the  provi-sions  of  a  last  will  and  testament  admitted  to  probate 
at  the  time  the  attachment  is  granted,  or  by  operation  of  the 
la>v  iji  case  of  the  intestacy  of  the  deceased.  Levy  of  the  at- 
tachment thereupon  is  deemed  a  levy  upon,  and  a  seizure  an<l 
attachment  of,  the  rights  and  interests  of  the  defendant  at  the 
time  of  such  levy,  subject  to  the  rights  o^  the  executor,  adminis- 
trator or  trustee  of  such  estate  to  administer  the  same  according 
to  law. 
Axii'd  by  L.   1907.  ch.  318.    la  effect  Sept.   1,   1007. 

S    649.   [Am'd,  1889,  1907.]    How  property  to  be  Attached. 

A  levy  under  a  warrant  of  attachment  must  be  made  as 
follows: 

1.  Upon  real  property,  by  filing  with  the  clerk  of  the  county, 
where  it  is  situated,  a  notice  of  the  attachment,  stating  the  names 
of  the  parties  to  the  action,  the  amount  of  the  plaintiff's  claim,  as 
stated  in  the  warrant,  and  a  description  of  the  particular  prop- 
erty levied  apon.    The  notice  must  l)e  subscribed  by  the  plaintiff *» 
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attorney,  adding  the  office  address;  and  must  be  recorded  and  in- 
dexed by  the  clork,  in  the  same  book,  in  like  manner,  and  witli 
like  effect,  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  personal  property,  capable  of  manual  delirery, 
iucludin^f  a  bond,  promissory  note,  or  other  instrument  for  tb«^ 
payment  of  money,  by  taking  the  same  into  the  sheriff's  actual 
custody.  He  must  thereunou,  without  delay,  deliver  to  the  person 
from  ^'hose  possession  the  property  is  taken,  if  any,  a  copy  of 
the  warrant,  and  of  the  affidavits  upon  which  it  was  granted. 

3.  [Aiii'd,  1IM>7.J  Upon  other  personal  property,  by  leaving  a 
fertifiod  copy  of  the  warrant,  and  a  notice  '■'howing  the  property 
attached,  with  the  person  holding  the  same;  or,  if  it  consists  of  a 
demand,  other  than  as  specified  in  the  last  subdivision-  with  tbe 
person   against  whom   it  exists;   or,   if  it  (consists  of  a   right  or 

•  share  in  the  stock  of  an  association  or  corporation,  or  interests 
or  profits  thereon,  with  the  president,  or  other  head  of  the  associa- 
tion or  corporation,  or  the  secretary,  cashier,  or  managing  agent 
thereof,  or  if  it  consists  of  a  right  or  interest  in  an  estate  of  a 
deceased  ■i)erMon  arising  ninler  the  provisions  of  a  will  or  under 
the  provisions  of  law  'in  case  of  intestacy,  with  the  executor  or 
trustee  under  the  will,  or  the  administrator  of  the  estate. 

4.  [Added,    1889.]     Ui>on   pn»perty    discovered    in   any  action 

brought  as  prescribes!  in  subdivision  two  of  section  six  hundred 

and  flfty-tive  of  this  act,  by  entering  in  the  proper  clerk's  office. 

the  judgment  rendered  in  said  action,  and  thereafter  levying  on 

said  property  in  the  manner  prescribed  in  subdivisions  one,  two 

and  three  of  this  section. 

Substitute  for  Co.  PrcK-.,  S  225;  L.  1889,  ch.  f>04;  L.  1907,  ch.  318.    In  effect 
Sept.   1,    19tl7.    See   §S   J370,   707,  708. 

9  650.  Certificate  of  defendant*fi  Interent  to  be  fnrnlslied. 

Upon  the  application  of  a  sheriff,  holding  a  warrant  of  attacb- 
nieut,  the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  payment 
of  money,  ])elonging  to  the  defendant,  must  furnish  to  the 
sheriff  a  certiticate,  under  his  hand,  specifying  the  rights  or 
number  of  shares  of  the  defendant,  in  the  stock  of  the  associa- 
ticm  or  corporation,  with  all  dividends  declared  or  incumbrances 
there»)n;  or  the  amount,  nature,  and  description  of  the  property, 
held  for  the  l>enefit  of  the  defendant,  or  of  the  defendant's  Inter- 
est in  property  so  held,  or  of  the  debt  or  demand  owing  to  tbe 
defendant,  as  the  case  requires. 

Substitute  for  part  of  {  2.^6,  Co.  Proo. 

{  0S1.   Pemon  refoiiinar  certlllcate  may  be  examined* 

If  a  person,  to  whom  application  is  made,  as  prescribed  in 
the  la.^t  section,  refuses  to  give  such  a  certiticate;  or  if  it  is  made 
to  appear,  by  atlidavit,  to  the  satisfaction  of  tlie  court,  or  a  judge 
thereof,  or  the  county  judge  of  the  county  to  which  the  warrant 
is  issued,  that  there  is  reason  to  suspect  that  a  certificate  giTon 
by  him  is   untrue,  or  that   it  fails  fully  to  set  forth  tbe  tmctMt 
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required  to  be  sliown  ther<»by;  the  court  or  Judge  may  make  an 
order,  direoting  him  to  attend,  at  a  specified  time,  and  at  a  place 
within  the  county  to  which  tlie  warrant  is  issued,  and  submit  tc 
an  examination  under  oath,  concerning  the  same.  The  order  may 
in  the  discretion  of  the  court  or  judge,  direct  au  appearance 
lM»fore  a  referee  named  therein. 
Siibiatltute  for  remainder  of  8  286,   Ck>.  Proc. 

9  052.   [Ani*d,  1805.1    Rlflrhts  of  owaer  or  VBtmrni^r  of  ▼«■• 
•eiN  by  -which  iroods  have  beea  «htpped» 

Ex(*ept  as  otherwise  prescribed  in  the  next  section,  the  ownei 
or  master  of  a  vessel,  on  board  of  which  goods  of  a  defendant 
ajfainst  whom  a  warrant  of  attachment  is  isstied,  have  beer 
sliipped  for  transportation,  without  reshipment  and  transship 
ment  in  the  State,  to  a  port  or  place  without  the  State,  may 
transport  and  deliver  them  according  to  their  destination,  not- 
withstanding the  warrant;  unless  the  plaintiff,  his  agent  or 
attorney,  executes  to  the  owner  or  the  master  of  the  vessel,  a 
written  undertaking,  with  sufficient  ♦sureties,  in  a  sum  specifier! 
therein,  to  pay  him  all  expenses,  damages,  and  charges,  which 
may  be  incurred  by  him,  or  to  which  he  may  be  subjected,  foT 
unlading  the  goods  from  the  vessel,  and  for  all  necessary  deten- 
tion of  the  vessel,  for  that  purpose.  The  undertaking  must  Ik 
approved,  with  respect  to  its  form,  the  sum  specified  therein 
and  the  .sufficiency  of  the  sureties,  l)y  a  judge  or  justice  of  thf 
court,  or  the  county  judee  of  the  county  wherein  the  vessel  if 
situated,  or  in  the  city  and  county  of  New-York,  by  a  justice  ol 
the  supreme  court. 
L.   1895,  ch.  946. 

(   6BS.  Foreffolnv  aectlon  not  to  apply  in  certain  canes. 

The  last  secti<m  does  not  apply,  where  the  owner  or  niastei 
before  the  shipment  of  the  goods,  had  actual  information  ol 
tlie  granting  of  the  warrant,  or  where  he  has,  in  any  wise. 
connived  at  or  been  privy  to,  the  shipment  thereof,  for  the 
purpose  of  screening  them  frot  i  legal  pro<*ess,  or  of  hiuderiug. 
delaying,  or  defrauding  creditors. 

S   654.  Sheriff  mast  make  Inventory. 

The  sheriCf  must,  immediately  after  levying  under  a  warram 
of  attachment,  make,  with  the  assistanct*  of  two  disinterestec 
fre€»holders,  a  description  of  the  real  property,  and  a  just  aiio 
true  inventory  of  the  personal  property,  upon  which  it  wa:" 
levied,  and  of  the  books,  vouchers,  aii<l  other  papers  taken  intc 
biK  custody,  stating  therein  the  estimated  value  of  ea<'h  parce 
«»f  real  property  attached,  or  of  the  interest  of  tlu>  defendau*. 
therein,  and  of  each  article  of  i>ersoiial  property,  eiunneratiu> 
such  of  the  latter  as  are  perisliMl»le.  'i'lie  inventory  must  In 
signed  by  the  sheriff  and  the  apin-alsers;  and  must,  within  tivt 
days  after  the  levy,  be  filed  in  the  ottico  of  the  clerk  of  thi 
county,  where  the  property  is  attached. 

flTBt  cUoae  of  2  R.  S.  C  fi  8  f2  Bdm.  4),  am'd. 
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i  661!^.  [Am'd,  1888.]    SlierllK  mar  maintain  acUons. 

The  sheriif  must,  subject  to  the  direction  of  the  court  or 
judge,  collect  aud  receive  all  debts,  effects,  and  things  in  action, 
attached  by  hiui.  lie  may  maintain  any  action  or  special  pro- 
ceeding, iu  his  name,  or  in  the  name  of  the  defendant,  which 
is  necessary,  for  that  purpose,  or  to  reduce  to  his  actual  posses- 
Bion  an  article  of  personal  property,  capable  of  manual  delivery, 
but  of  which  he  has  been  unable  to  obtain  possession.  And  he 
may  discontinue  such  an  action  or  special  proceeding,  at  such 
time  and  ou  such  terms,  as  the  court  or  judge  directs. 

2.  Where  the  summons  was  served  without  the  State,  or  by 
publication,  pursuant  to  an  order  obtained  for  that  purpose, 
as  prescribed  in  chapter  fifth  of  this  act;  aud  where  the  defend- 
ant has  not  appeared  in  the  action  (otherwise  than  specially) 
but  has  made  default  and  before  entering  final  judgment,  the 
sheriff  may,  in  aid  of  such  attachment,  maintain  an  action 
igainst  the  attachment  debtor,  and  any  other  person  or  per- 
sons, or  against  any  other  person  ^or  persons,  to  compel  the 
discovery  of  any  thing  In  action,  or  other  property  belonging 
to  the  attachment  debtor;  and  of  any  money,  thing  in  action, 
or  other  property  due  to  him,  or  held  in  trust  for  him,  or  to 
prevent  the  transfer  thereof,  or  the  payment  or  delivery  thereof, 
to  him  or  any  other  person,  and  the  sheriff  may,  in  aid  of  such 
attachment,  also  maintain  any  other  action  against  the  attach- 
ment debtor  and  any  other  person  or  persons,  or  against  any 
other  person  or  persons,  which  may  now  be  maintained  by  a 
judgment  creditor  in  a  court  of  equity,  either  before  tiie  return 
of  an  execution  in  aid  thereof,  or  after  the  return  of  an  execu- 
tion unsatisfied.  The  judgment  in  any  of  the  above-mentioned 
actions  must  provide  and  direct  that  the  said  property  shall  be 
applied  by  the  sheriff,  to  the  satisfaction  of  any  judgment  which 
the  plaintiff  may  obtain  in  the  attachment  action. 

Oo.  Proc.,  part  of  i  232,  am'd;  L.  1889,  ch.  504. 

«  656.   [Am'dy  1877.]    Perlsliable  voodii  and  animals  to  "be 
•old. 

If  property  attached,  other  than  a  vessel,  is  perishable,  the 
court  or  judge  may,  by  an  order  made  with  or  without  notice, 
us  the  urgency  of  the  case  in  its  or  his  opinion  requires,  direct 
the  sheriff  to  sell  it  at  public  auction,  and  thereupon  the  sheriff 
must  Hcll  it  accordingly.  If  it  consists  of  live  animals,  the  same 
proceedings  may  be  had,  but  such  notice  shall  be  given  to  the 
parties  to  the  action,  of  the  application  for  the  order  as  the 
court  or  judge  prescribes.  The  order  directing  the  sale  mast 
prescribe  the  time  and  place  of  the  sale,  and  notice  thereof  must 
be  given  in  such  manner,  aud  for  snch  time  as  is  prescribed  in 
the  order.  The  sheriff  must  retain  in  his  hands  the  proceeds 
of  the  sale,  after  deducting  his  (»xi>ensos  as  allowed  by  the  court 
or  judge. 

Oo.  Pioc.,  8  233;  and  2  B.  S.  4.  part  of  8  9  (2  Edm.  6).  am'd. 
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i  asr.  (Aa&'d,  1804.]    ClaiBL  of  property)   bow   tried. 

if  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop* 
«rtjr  of  the  defendant,  are  claimed  by  or  in  behalf  of  another 
person,  as  his  property,  an  affidavit  may  be  made  and  delivered 
to  the  sheriff,  in  behalf  of  such  person,  at  any  time  while  such 
goods  or  effects  or  the  proceeds  thereof  are  in  the  sheriff^s  posses- 
sion, stating  that  he  makes  such  a  claim;  specifying  in  whole  or 
"n  part  the  property  to  which  it  relates,  and  in  all  cases  stating 
the  value  of  the  property  claimed  and  the  damages,  If  any,  over 
and  above  such  value,  which  the  claimant  will  suffer  in  case 
such  levy  is  not  released.  In  that  case,  the  sheriff  may,  in  his 
discretion,  empanel  a  jury  to  try  the  validity  of  the  claim. 

2  R.  8.  4.   I  10  (2  Bdm.'5).    Bee  |8  108  and  109.  ant(>.    L.   !(K)4,   ch.  541. 
In  effect  Sept.  1.  1904.  < 

f  6S8.   [AiB*d,    1886,   1904.]    Proceedlnflrs    If   claimant    awe- 
eeeda.  >| 

If,  by  their  inquisition,  the  jury  finds  the  property  of  the 
goods  or  effects  to  have  been  in  the  claimant,  at  the  time  of  the 
ievy,  they  must  also  determine  its  value,  and  the  damages  above 
sach  valne  as  specified  in  the  last  section.  Thereupon  the  officer 
must  forthwith  deliver  such  goods  or  effects  to  him  or  his  agent; 
unless  the  plaintiff  gives  an  undertaking  with  at  least  two  suffi- 
cient sureties,  to  the  effect  that  the  sureties  will  indemnify  hira 
to  the  amount  therein  specified,  not  less  than  twice  the  value  of 
the  goods  and  effects  and  damages  as  determined  by  the  jury, 
and  two  hundred  and  fifty  dollars  in  addition  thereto,  against  i 

all  damages,   costs  and   expenses,   in  an   action   to   be   brought 
against  him   by   any  person,   by   the  claimant,  his  assignee,  or 
other  representative,  by  reason  of  the  levy  upon,  detention,*  or 
sale  of  any  of  the  goods  or  effects,  by  virtue  of  the  attachment. 
If  the  undertaking  is  given,  the  officer  must  detain  the  goods  or 
effects,  as  the  property  of  the  defendant.     Where  an  undertaking 
is  given  to  indemnify  the  sheriff,  he  must,  within  two  days  after 
the  giving  of  said  undertaking,  cause  the  same  to  be  filed  in  the 
office  of  the  court  out  of  which  the  attachment  was  issued,  and 
s»erve  upon  the  claimant  or  his  a^jent,  and  the  attaching  creditor 
or  attorney,  whose  name  is  subscribed  to  the  warrant  of  attach- 
ment, a  copy  of  said  undertaking,  with  a  notice  of  the  justifica- 
tion of  the  sureties  thereon.     The  justification  must  take  place 
Wore  a  judge  of  the  court  out  of  which  the  attachment  was 
issued,  at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  than  two  nor  more  than  five  days  after  the  serving  of  the 
said  rotice.     For  the  purpose  of  justification,  each  of  the  sure- 
ties upon  the  undertaking  must  attend  before  the  judge  at  the 
time  and  place  mentioned  in  the  notice,  and  be  examined  on  oath 
on  the  part  of  the  claimant,  or  his  agent  or  attorney,  touching 
his  sufficiency,  fa  such  manner  as  the  judge,   in  his  discretion, 
thinks  proper.     The  examination  may  be  adjourned  from  day  to 
Jay  until  It  Ui  completed,  but  such  adjournment  must  always  be 
«o  the  next  judicial  day.     If  required  by  the  claimant,  his  aS" 
<iffnee  or  other  representative,  the  examination  must  be  reduced 
to  writing  and  subscribed  by  the  sureties.     If  the  judge  finds  the 
sureties  sufficient  he  must  annex  the  examination  to  the  under- 
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takiiij;,  endorse  his  allowance  thereon,  and  cuuso  the  said  under- 
taking, together  with  the  examination  of  the  sureties,  to  be  filed 
with  the  clerk  of  the  court.  Thereupon  the  sheriff  is  released 
and  discharged  from  all  liability,  by  reason  of  the  taking  and 
detention  of  the  property  seized.  When  any  such  undertaking 
shall  have  been  approved  and  tiled,  as  herein twf ore  provided,  the 
clerk  of  the  court  in  which  the  same  shall  be  filed  shall  imme- 
diately index  the  same  in  the  general  index  book  in  his  office 
under  the  title  of  the  suit  in  which  the  attachment  is  issued. 
2  R.  S.  4.  fi  11;  L.  1806,  ch.  662;  L.  1904.  cb.  541.    In  effect  Sept.   1,   1004. 

§  6S8-a.    [Added,    1904.1    Dlseltargre   iff  personal   property 
from  attacliinnents. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty  of  the  defendant,  or  any   portion  thereof,  are  claimed   by 
or  in  behalf  of  another  person,  such  claimant  may,  within  five 
(lays  after  the  levj-  of  the  attachment,  apply  to  the  judge  who 
ijranted  the  warrant,  or  to  the  court,  for  an  order  to  discharge 
the  attachment,  as  to  the  whole  or  a  part  of  the  property  at- 
tached.    Upon   such   an   application   the  claimant   must    give   to 
the  sheriff  an   undertaking  with  at  least  two  suflicient  sureties 
who  must  justify  in  double  the  value  of  the  property  claimed, 
as   appraised   in   the    inventory   of   the    property   attached.     The 
undertaking  must  be  conditioned  to  the  effect  that  in  an  action 
to   be  brought   on   the   undertaking,    the   claimant  will   establish 
that  he  was  the  owner  of  such  goods  or  effects  at  the  time  of 
the  levy  thereon;  and  that  in  case  of  his  failure  to  do  so,  he  will 
pay  to  the  sheriff  the  full  value  of  the  property  so  claimed  with 
interest   from   the   date   thereof   together   with   the   costs   of    the 
action.      Sections    six    hundred    and     ninety     and    six     hundred 
and    ninety -one    shall    apply    to    an    undertaking    given    as    pre- 
.scribed  in  this  section.     Upon  such  an   undertaking  being  ^iven 
and   after  justification  of   the  sureties   if  required,   the  court   or 
judge  must  make  an  order  discharging  the  i)roperty  so  claimed 
from    the    attachment,    upon    payment   by    the    claimant    of    the 
.sheriff's  foes  and  necessary  disbursements.     Thereupon  and  upon 
such  payment,  the  .sheriff  must  discharge  the  same  accordingly. 
notwithstanding  that  the  plaintiff  may  have  given  an  undertaking 
us  provided  in  section  six  hundred  and  fifty-eight.     The  court  or 
judge  may,  upon  the  application  of  the  plaintiff  or  of  the  claim- 
ant at  any  time  before  the  warrant  is  vacated  or  annulled,  upon 
notice   to  all   parties  in   interest,  direct   the  sheriff  to  commence 
an  action  upon  the  undertaking,  upon  such  terras  and  conditions 
and  under  such  regulations  as  it  or  he  deems  just.     In  such  an 
action,  the  dai^iant  may  show,  in  bar  of  a  recovery,  that  he  was 
the   owner   (►f   the   said   property   attached.     If  judgment   pas.'^s 
against  the  claimant  the  plaintiff  is  entitled  to  recover  the  value 
of  the  said   property  with   interest  from  the  date  of  the  under- 
taking with  the  costs  of  the  action.     Neither  the  giving  of  the 
undertaking   as   prescribed   in    this  section,   nor   the   recovery   of 
any  judgment  thereon,  shall  affe<'t  in  any  manner,  the  right,  if 
any.  of  the  defendant  in  the  attachment  actirui  in  or  to  the  prop- 
crtv  discharged  from  the  attachment,   nor  shall  this  section   be 
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construed  as  uffectinK  or  impHiring  auy  other  right   or  remedy 
which  any  person  might  otherwise  have  iu  respect  to  the  prop- 
erty attached. 
L.   1904,  ch.  203.    In  effect  Sept.   1,   1»04. 

i  6Sf>.   FIndims,  not  to  prejaillce   rlfflkt  of  olmlmant. 

If  the  property  is  found  to  be  in  the  defendant,  the  finding 
do(>s  not  prejudice  the  right  of  the  claimant  to  bring  an  action, 
to  recover  the  goods  or  effects,  or  the  value  thereof.     . 

S  0<{0.  Proceedlnora  on  claim  to  domeiitlc  vesiiel. 

Where  a  vcs.sel,  belonging  to  a  port  or  place  in  the  United 
States,  or  a  share  or  interest  therein,  is  attached,  the  court  or 
judge,  on  the  application,  within  thirty  days  thereafter,  of  a 
person  claiming  title  thereto,  or  of  his  agent,  must  appoint  three 
indifferent  persons  to  make  a  valuation  thereof. 
2  R.  S.  5,  9  13  (2  Edxn.  5). 

I  <l«l.  [Ain*dy  1877.]  Appraisers  .to  be  •worni  valiiatloa 
to  be  returned. 

A  valuation  of  a  vessel,  or  of  a  share,  or  interest  therein,  made 
ns  prescribed  in  this  article,  must  be  in  writing,  and  subscribed 
by  the  appraisers;  each  of  whom  must  take  and  subscribe  an 
affidavit,  annexed  thereto,  to  the  effect,  that  the  valuation  is, 
in  all  respects,  just  and  fair,  and  that  the  value  of  the  vessel, 
share,  or  interest,  is  truly  stated  therein,  according  to  the 
deponent's  belief.  The  valuation  must  be  immediately  returned 
to  the  court  or  judge;  and,  after  an  undertaking  is  given,  or  after 
the  expiration  of  the  time  to  give  an  undertaking,  as  prescribed 
in  the  next  section,  it  must  be  delivered  to  the  sheriff. 

1  6tt2.   Undertaklnar  to  be  slven. 

Within  two  days  after  the  valuation  is  returned,  the  claimant 
or  his  agent  may  execute  an  undertaking  to  the  sheriff,  witli 
Mifficient  sureties,  api>roved  by  the  court  or  judge,  who  must 
justify  in  twice  the  appraised  value,  to  the  effect,  that,  in  an 
action  to  be  brought  on  the  undertaking,  the  claimant  will 
establish  that  he  was  the  owner  of  the  vessel,  share,  or  interest, 
at  the  time  of  the  levy  thereupon;  and  that,  in  case  of  his  failure 
to  do  so,  he  will  pay  the  amount  of  the  valuation,  with  interest 
from  the  date  of  the  undertaking,  to  the  sheriff;  or,  if  the  war- 
rant is  vacated  or  annulled,  to  the  defendant,  or  his  personal 
representative. 

2  R.   S.  5.   9  14. 

S  H6S.  Vessel  I  ^irben  to  be  dlncharsed. 

rpon   such    an   undertaking   being   executed    and   delivered    to 
the  sheriff,   the   court   or  jud<»e   must  make   nn   order,   directinp 
the  vessel  or  share  to  be  discharged  from  the  attachment.*    There- 
upon the  sheriff  must  discharge  the  same  accordingly. 
W..  {  15. 
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9  664.  >\'hen  nndertaklnflr  to  be  sued. , 

The  lourt  or  judge  may,  upon  the  application  of  either  party, 
at  auy  time  "before  the  warrant  is  vacated  or  annulled,  direct 
the  sheriff  to  commence  an  action  upon  the  undertaking,  upon 
such  terms  and  conditions,  and  under  such  regulations,  between 
hitn  and  the  applicant,  as  it  or  he  deems  just.  And  if  the  warrant 
of  attachment  is  vacated  or  annulled,  the  defendant  in  the 
attachment,  his  assignee  or  personal  representative,  may  com- 
mence and  nmiutuin  an  action  upon  the  undertaking,  or  may 
he  substituted,  in  place  of  the  sheriff,  in  an  action  pending 
(hereupon. 

Substitute  for  2  R.  S.  5.  S  16. 

S  669.   Defence  In  Much  an  aettont  plalntilTii  recovery. 

In  "Such  an  action,  the  claimant  may  show,  in  bar  of  a  recovery, 
that  he  was  the  owner  of  the  vessel,  share,  or  interest,  at  the 
time  when  it  was  attached.  If  judgment  passes  against  him. 
the  plaintiff  is  entitled  to  recover  the  amount  of  the  valuation, 
with  interest  from  the  date  of  the  undertaking. 
Id..  S  17.  am'd 

S  666.   ForelRrn  venaeli  Itoi^r  valued. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  is 
attached,  it  must  be  valued^  as  prescribed  in  sections  660  and 
(MJl  of  this  act,  upon  the  application  of  a  person,  who  makes 
affidavit,  to  the  effect  that  he  is  the  owner  thereof,  or  that  he 
IS  the  agent  of  a  person,  naming  him  and  his  residence,  whom 
he  believes  to  be  the  owner  of  the  vessel,  share,  or  interest 
attached. 

Id..  9  18. 

§  667.  Notice  thereof. 

Such  notice  of  the  application  must  be  given  to  the  plaintiff, 
as  the  court  or  judge  deems  reasonable. 

Id.,  s  10. 

S  668.  Plaintiff  to  irlve  nndertaklnff  Tvlth  sureties. 

Within  three  days  after  the  valuati<m  Is  returned,  the  plaintiff 
must  give,  to  the  person  in  whose  behalf  the  claim  is  made,  an 
undertaking,  with  sufficient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect 
that  they  will  pay  such  damages  as  may  be  recovered  for  seising 
the  vessel,  share,  or  interest,  in  an  action  brought  against  the 
sheriff,  or  the  plaint  iff  in  the  attachment,  within  three  months 
from  the  approval  of  the  undertaking,  if  it  appears  therein  that 
the  vessel,  share,  or  interest  belonged,  at  the  time  of  attaching 
it,  to  the  person  in  whose  behalf  the  claim  is  made. 
Id.,  fi  20. 

§  66A.  Vessel  t  vrhen  io  he  dlsehargred. 

Unless  such  an  undertaking  is  given,  the  court  or  judge  must 
grant  an  order  discharging  the  vesst^l,  share,  or  interest  so 
<Oaimed,  from  the  attachment;  wheretipon  the  sheriff  must  dis- 
charge the  same  accordingly. 

M.,  8  21. 
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i  970.  Termikm  •»  nvhleb  debtor  ntmy  elalm  ve«a«l. 

If,  after  such  au  undertaking  is  given  by  the  plaintiff,  the  war- 
rant is  vacated  or  annulled,  or  the  attachment  la  discharged  an 
to  the  yetisel,  share,  or  interest,  the  defendant  or  his  agent  is 
eutitied  to  claim  the  same,  or  the  proceeds  thereof,  if  it  has  been 
sold,  only  upon  his  showing,  to  the  satisfaction  of  the  court  or 
judge,  that  the  undertaking  has  been  discharged;  or  giving  to 
tlie  plaintiff  an  undertaking,  with  sufficient  aureties,  approved  by 
the  court  or  judge,  who  must  justify  in  twice  the  appraised 
ralae,  to  the  effect,  that  they  will  indemnify  the  plaintiff  against 
ttU  charges  and  expenses,  in  consequence  of  the  undertaking. 

2  B.  S.  6,  i  28,  am'd. 

i  671.  IVbea  -vesael  to  be  aold. 

If  the  undertaking  of  the  plaintiff  is  not  discharged,  or  he  is  not 
indemnified,  as  prescribed  in  this  article,  within  one  month  after 
the  defendant  becomes  entitled  to  claim  the  vessel,  share,  or  in- 
terest, as  so  prescribed,  it  may  be  sold  by  the  sheriff,  in  whose 
custody  it  is,  upon  an  order  of  the  court  or  judge;  and  the  pro- 
ceeds of  the  sale  must  be  naid  to  the  persons  who  executed  the 
uudertaking,  for  their  indemnity. 

i«L,  I  24. 

i  6T2.  The  aame. 

If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner  of  a  domes- 
tic vessel,  or  of  a  share  or  interest  therein,  within  thirty  days 
after  it  is  attached,  or  if  the  proper  uudertaking  is  not  executed 
by  the  claimant;  or  if  a  claim  is  not  made,  within  that  time,  by 
or  in  behalf  of  the  owner  of  a  foreign  vessel,  or  of  a  share  oi 
interest  therein;  the  vessel,  share,  or  interest,  may  be  sold  by 
the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the  appli- 
cation of  the  plaintiff,  if.  In  the  opinion  of  the  court  or  judge,  ft 
sale  is  necessary. 

Id.,  I  26. 

I  678.  Tbe  Misie. 

Where  a  share  or  interest  in  a  vessel,  foreign  or  domestic,  im 
attached,  if  the  proper  claim  to  it  is  not  made,  oy  or  in  behalf  of 
afi  owner  thereof,  within  thirty  days  thereafter,  it  may  be  sold 
by  the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the 
application  of  a  joint  owner,  or  his  agent. 

14.,  I  26. 

I  874.   fAni'il,   1877.1    Sberlff  to  keep  propertr* 

The  sheriff  must  keep  the  property  attached  by  him,  or  the 
proceeds  of  property  sold,  or  of  a  demand  collected  by  him,  to 
answer  any  judgment  that  may  be  obtained  against  the  defend- 
ant in  the  action. 

(H  Pnc..  part  of  |  282. 

I  675.  Sbertir  maT  be  directed  to  pay  money  Into  court. 

But  the  court,  upon  the  application  of  either  party  to  the  ac- 
tion, may  direct  the  sheriff,  either  l)efore  or  after  the  expiration 
of  his  term  of  office,  to  pay  into  court  the  proceeds  of  a  demand 
<^nected,  or  property  sold:  or  to  deposit  them  in  a  designated 
hank  or  trost  company,  to  be  drawn  out  only  upon  the  order  of 
the  court. 
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S  670.  [Am'«l,  1877.]    ^When  He  may  be  direeted  to  relea>« 
or  deliver  property. 

Where  the  proceeds  of  the  property  sold,  aud  of  the  demandn 
collected  by  tlie  sheriff,  exceed  the  amouut  of  the  plaintiff's  de- 
mand, with  the  costs  and  expenses,  aud  of  all  other  warrants  of 
attachment  or  executions  in  the  sheriff's  hands,  chargeable  upon 
the  same;  the  court,  or  the  judge  who  granted  the  warrant,  upon 
the  application  of  the  defendant,  or  of  an  assignee  of,  or  pur- 
chaser from  the  defendant,  and  upon  notice  to  the  plaintiff,  aud 
the  plaintiffs  in  the  other  warrants  or  executions,  may,  at  any 
time  during  the  pendency  of  the  action,  make  an  order  directing 
the  sheriff  to  pay  over  the  surplus  to  the  applicant,  and  to  release 
from  the  attachment  the  remaining  real  and  personal  property 
attached. 


i  677.  [Am^d,  1888.1    Plalnttll  may  brlnar  action  In  name 
of  lilmaelf  and  the  aherill. 

The  plaintiff,  by  leave  of  the  court  or  judge,  procured  as  pre- 
scribed in  the  next  secticm,  may  bring  and  maintain,  in  the  nanir 
of  himself  and  the  sheriff  jointly,  by  his  own  attorney,  and  at  his 
own  expense,  any  action  which,  by  the  provisions  of  this  titlu, 
may  be  brought  by  the  sheriff,  to  recover  property  attached,  or 
the  value  thereof,  or  a  demand  attached,  or  upon  an  undertaking 
given  as  prescribed  in  this  title,  by  a  person  other  than  the 
plaintiff;  the  plaintiff,  in  his  own  name  and  the  sheriff's  jointly, 
may  also  bring  and  maintain  any  action  which,  by  the  provisions 
of  subdivision  two  of^section  six  hundred  and  fifty-five  of  article 
second  of  this  title,  may  be  brought  by  the  sheriff.  The  sheriff 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liable 
for  the  costs  or  expenses  thereof.  Costs  may  be  awarded,  in 
such  an  action,  against  the  plaintiff  in  the  warrant,  but  not 
against  the  sheriff. 

Subfltitute  for  Go.   Proc.,  S  238;  L.   1889,  ch.  SOi. 

9  678.  HoiFT  lea-re  to  bring:  sncli  action  proonred. 

The  court  or  judge  must  grant  leave  to  bring  such  an  action, 
where  it  appears,  that  due  notice  of  the  application  therefor  has 
been  given  to  the  sheriff;  but.  before  doing  so,  the  court  or  judge 
may  require  that  notice  of  the  application  be  given  to  the  plain- 
tiff, in  any  other  warrant  against  the  same  defendant.  And  suoli 
terms,  conditions,  and  regulations  may  bo  imposed,  in  the  order 
granting  leave,  as  the  court  or  judge  thinks  proper,  for  the  due 
protection  of  the  rights  and  interests  of  all  persons,  interested 
in  the  disposition  or  the  proceeds  of  the  action. 

Id. 

I  679.  Plalnttir  may  be  Joined  with  Bherili;  after  aotloM 
eommenced. 

Leave  may,  in  like  manner  and  with  like  effect,  be  granted  to 
the  plaintiff  in  the  warrant,  to  be  joined  with  the  sheriff,  in  an 
action  brought  by  the  sheriff,  in  a  case  where  he  might  have 
procured  leave  to  bring  the  actJon,  as  prescribed  in  the  last  two 
fcections.  Upon  an  application  therefor,  the  court  or  judge  may, 
in  a  proper  case,  require  the  plaintiff  to  provide  for  the  expenses 
in  the  action,  already  incurred  by  the  sheriff.  The  applicati«»n 
raast  be  denied,  in  case  of  an  unreasonable  delay  in  making  it; 
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or  where  an  application  was  made,  before  the  action  was  brought, 
and  the  plaintiff  neglected  or  refused,  without  u  good  excuse 
therefor,  to  comply  with  the  terms,  conditions  or  regulations,  then 
imposed. 

§  eSO.  Jadse  to  direct  a*  to  maaasement  of  sncb  an  ac- 
tion, etc. 

The  court  or  judge  maj-.  upon  the  npidicatiou  of  tlie  sheriff,  or 
of  the  defendant  in  the  warrant,  during  the  pendency  of  an  ac- 
tion, brought  as  prescribed  in  the  last  three  sections,  direct  as  to 
the  conduct,  discontinuance,  or  settlement  of  the  same,  and  as  to 
the  application  or  disposition  of  the  money  or  property  recovered 
therein,  as  justice  requires. 

S  881.  Retnrn  of  Inventory!  Iiow  enforced. 

TTpon  the  application  of  either  party,  and  proof  of  the  negle.^ 
of  the  sheriff,  the  court  or  judge  may,  by  order,  require  the  sheriff 
to  return  an  inventory.     Disobedience  to  such  an  order  may  be 
punished,  as  a  contempt  of  the  (t»nrt. 
2  B.  8.  18,  5  66  (2  Edm.  14).    S«»e  poat.  S  712, 
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ARTICLE   THIRD. 

Vacating  or  modifying  the  warrant;  di8$harging  the  attachment, 

Bac.  682.  Motion  to  vacate  or  modify  warrant,  or  IncreaM  lecurixy. 
688.  How  motion  muit  be  made;  oppoainc  it  by  new  proefi. 
684-686.   [Repealed.] 

686.  When  prior  motion   not  to  prejudice  subsequent  metUHi. 

687.  Defendant  may  apply  for  discbarKe  of  attachment. 

688.  Undertaking;  to  be   given. 

688.  Application  by   one  of  several  defendants. 

690.  Sureties  to  Justify   If  required. 

691.  SherlfP  may  retain  property  until  justlflcauon. 

692.  Foreipoing  provisions   applicable  to  vessels. 
698.  Partners  may   apply  to  discbarge  attacbmeoi. 
694.  Undertaking  to   be   given. 

696.  Court  or  Judge   may   ascertain  value. 

696.  JWben  plainttfl  eollUed  to  noUce  of  any  mppUcatloo,  etc 


i  682.  [Am'dy  1877.]    Motion  to  vaoate  or  modify  warrmat, 
or  IncreiMo  •eclirlty. 

The  defendant,  or  a  person  who  has  acqaired  a  lien  upon,  or 
interest  in,  his  property,  after  it  was  attached,  may,  at  any  time 
before  the  actual  application  of  the  attached  property,  or  the 
proceeds  thereof,  to  the  payment  of  a  judgment  recovered  in  the 
action,  apply  to  vacate  or  modify  the  warrant,  or  to  increase  the 
security,  given  by  the  plaintiff,  or  for  one  or  more  of  those  forms 
of  relief,  together,  or  m  the  alternative. 

Sabstltnte  for  part  of  {  241,  Co.  Proc. 

i  <I83.  Ho^v  motion  mast  be  madei  opposinir  it  by  ne^r 
proofs. 

An  application,  specified  in  the  last  section,  may  be  founded 
onl^  upon  the  papers  upon  which  the  warrant  was  granted;  in 
which  case,  it  must  be  made  to  the  court,  or,  if  the  warrant  was 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper. 
Or  it  may  be  founded  upon  proof,  by  affidavit  on  the  part  of  the 
defendant;  in  which  case,  it  must  be  made  to  the  court,  or,  if 
the  warrant  was  granted  by  a  judge  out  of  court;  to  any  judge 
of  the  court,  upon  notice;  and  it  may  he  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attacnment,  recited  in  the  warrant,  and  no  other, 
unless  the  defendant  relies  upon  a  discharge  in  bankruptcy,  or 
upon  a  discharge  or  exoneration,  granted  in  insolvent  proceed- 
ings; in  which  case,  the  plaintiff  may  show  an^  matter,  in  avoid- 
ance thereof,  which  he  might  show  upon  the  tnal. 

I  684.  [Repealed,  1877.'] 

I  •as.  [Repealed,  1877.] 

i  686.  [Am'd,  1877.]  'Wben  prior  motion  not  to  pro|«41oo 
•nbMOfinont  motion. 

The  denial  of  such  an  application  does  not  prejudice  a  aubae- 
quent  application,  seasonably  made,  founded  upon  the  failure  of 
a  complaint  which  had  not  been  filed  or  served  at  the  time  of 
the  former  application,  to  set  forth  any  of  the  cause*  of  action 
mentioned  in  section  635  and  section  63t  of  this  act. 

■m  f  168,  mote. 
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f  68T.  [Am'dy  lOOe.]  DefendABt  may  apply  for  dlfecbafgre 
ot  attacliiiieBt. 

The  defendant  may,  at  any  time  after  he  has  appeared  in  the 
action,  apply  to  the  judge  who  granted  the  warrant,  or  to  the 
court,  for  an  order  to  discharge  the  attachment,  as  to  the  whole 
or  a  part  of  the  property  attached. 

Substitute  for  a  portion  of  Go.  Proc.  §  240;  L.  1906,  ch.  507.  In  effect 
Sept.  1. 1906. 

I  688.  [Am*d,  1906.]     Vndertaklaar  to  be  viTen. 

Upon  such  an  application,  the  defendant  must  give  an  under- 
taking, with  at  least  two  sufficient  sureties,  to  the  effect  that  he 
will,  on  demand,  pay  to  the  plaiatiff  the  amount  of  any  judg- 
ment which  may  be  recovered  in  the  action  against  him.  not  ex- 
ceeding a  sum  speci^ed  in  the  undertaking,  with  interest.  The 
sum  so  specified  must  be,  at  least  equal  to  the  amount  of  the 
plaintiff's  demand,  as  specified  in  his  affldavit;  or,  at  the  option 
of  the  defendant,  equal  to  the  appraised  value,  according  to  the 
inventory,  of  the  property  attached:  or,  if  the  application  is  to 
discbarge  the  attachment,  as  to  a  part  only  of  the  property  at- 
tached, to  the  appraised  value  of  that  portion,  ^"jp^n  such  ap- 
plication being  made  after  final  judgment,  the  rlerendant  must 
give  the  security  required  to  perfect  an  appeal  to  the  court  of 
sppeal»  from  a  final  judgment,  of  the  same  amount  or  to  the  same 
effect,  and  to  stay  the  execution  thereof. 

SuhstltutP  for  the  flrnt  two  eentencee  of  the  Oe.  Proc.  f  241;  L.  19(HJ, 
eh.  9ff7.    In  effect  Sept.  1. 1906. 

{  689.  AppUeatloa  by  one  of  seireral  defeadanf». 

Where  there  are  two  or  more  defendants,  and  an  application 
is  made,  as  prescribed  in  the  last  two  sections,  by  one  or  more, 
but  not  by  all  of  them,  the  undertaking  must  provide  for  the 
payment  of  any  judgment,  which  may  be  recovered  against  any 
of  the  defendants  in  the  action,  unless  the  applicant  makes  proor, 
by  affidavit,  to  the  satisfaction  of  the  court  or  juJge,  that  the 
property,  with  respect  to  which  the  application  is  made,  belongs 
to  him  separately;  in  which  case,  the  undertaking  must  provide 
for  the  payment  of  any  judgment,  which  may  bo  recovered  in  thf 
action  against  the  applicant,  either  alone,  or  jointly  with  any 
other  defendant  Where  an  application  is  made,  as  prescribed  in 
this  section,  at  least  two  days  notice  thereof,  with  a  copy  of  tli* 
affidavit,  must  be  served  upon  the  plaintiff's  attorney,  who  may 
oppose  the  application  by  proof,  by  affidavit,  that  one  or  more  of 
the  other  defendants  own,  or  have  an  interest  in  the  property. 

f  690.     [Ain'd,  1877.]    Sureties  to  Justify  if  required. 

An  undertaking,  given  as  prescribed  in  the  last  two  sections, 
mast  be  forthwith  filed  with  the  clerk.  A  copy  thereof,  with 
a  notice  of  the  filing,  must  be  forthwith  served  upon  the  plaintiffs 
attorney;  who  mav,  within  three  days  thereafter,  give  notice  to 
the  sheriff,  that  he  excepts  to  the  sufficiency  of  the  8uretie»«. 
Thereupon  the  sureties  must  justify,  upon  the  like  notice,  and  in 
like  mnnner.  as  bail  upon  an  arrest;  or  a  new  undertaking  must 
be  given,  with  new  sureties,  who  must  justify  in  like  manner.  If 
the  plaintiff  does  not  except,  ns  prescribed  in  this  section,  he  is 
deemed  to  have  waived  all  objection  to  the  sureties. 

Oo.  Proc.,  pert  of  8   241,   am'd. 
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I  691.  Sheriff  nutF  retttin  property  until  |«atiflefttio«. 

The  sheriff  is  responsible  for  the  siiflBciency  of  the  sareties;  and 
he  may  retain  possession  of  the  property  attached,  and  thepro- 
ceeds  thereof,  nntil  the  objection  to  tnem  is  waired,  as  prescribe* 
in  the  last  section,  or  they,  or  the  new  sureties,  justify. 

li.,  pait  of  ttM  a«ino  section. 

i  <t82.  Foreffolnff  provlHion*  «ppllcfible  to  iresMela. 

The  last  five  sections  are  applicable,  where  a  yessel,  or  a  share 
or  interest  therein,  is  attached.  If  it  Is  necessary,  to  enable  thm 
defendant  to  discharge  the  attachment,  the  court  or  judge  may, 
by  order,  stay  any  proceeding  specified  in  article  second  of  this 
title,  or  extend  the  time  to  do  any  act  therein  specified. 

K  OOS.  [Am'dy  1912.]  Partnem  may  apply  to  dlaoMarffe 
attachment. 

If  a  warrant  of  attachment  is  levied  upon  the  interest  of  one  or 
more  partners,  in  the  property  of  a  partnership,  the  other  part- 
ners, or  any  of  them,  may  at  any  time  before  final  judgment, 
apply  to  the  judge  who  granted  the  warrant,  or  to  the  court, 
upon  an  affidavit  showing  the  facts,  for  an  order  to  discharge  the 
attachment,  as  to  that  interest. 

Am'd  by  L.   1912.  cb.  389,   In  effect  Apr.   IS,   1912. 

I  694.   lAm*dy  1877,  1912.]      Lndertaklns  to  be  vlven. 

Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  suflicieut  sureties,  to  the  effect  that  they 
will  pay  to  the  sheriff,  on  demand,  if  judgment  is  recovered 
'  against  the  defendant  whoso  interest  in  a  partnership  is  so  levied 
upon,  an  amount  not  exceeding  a  sum,  specified  in  the  under- 
taking, which  must  not*be  less  than  the  value  of  the  interest  of 
the  defendant,  in  the  property  seized  by  virtue  of  the  attachment, 
as  fixed  by  the  court  or  judge.  If  the  value,  in  the  opinion  of  the 
court  or  judge,  is  uncertain,  the  sum  shall  be  such  as  the  court  or 
judge  determines. 
Am'd  by  L.   1912.  ch.   389,   In  effect  Apr.   15,    1912. 

I  H95.    Conrt  or  Jndse  may  ascertain  ▼alne. 

For  the  purpose  of  fixing  the  sum,  or  determining  the  suffi- 
ciency of  the  sureties,  the  court  or  judge  may  receive  affldayits  or 
oral  testimony,  or  may  direct  a  reference. 

S  696.  yVHen  plaintiff  entitled  to  notice  of  any  applica- 
tion^ etc. 

The  court  or  judge  may  direct,  that  the  plaintiff  have  notice  of 
an  application  for  a  discharge  of  property,  as  prescribed  in  this 
article,  or  of  the  hearing  under  an  order  of  reference,  made  as 
j)rescribed  in  the  lust  section;  and  if  the  applicant  does  not  ap- 
pear, where  notice  has  been  given,  the  application  may  be  dis- 
missed or  denied. 
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ARTIC1.E:  FOURTH. 

Regulations  where  there  are  two  or  more  warrants  against  the 

same  defendant. 

Sec.  69^.  Preferences  of  two  or  more  warrants. 
688.  Rule  as  to  levy  under  a  Junior  warrant. 
690-700.   [Repealed.] 
701.  Undertaking,    by   Jnnlor   attaching   creditor,    to   prevent    release  of 

foreign  vessel. 
7U8.  Rule  as  to  subsequi  nt  attachment  of  foreign  vessel. 
70fii.  Rights  of  Junkir  ptaintiflT   In   action   by  senior  plalntifT  and  sherlflF 

Jointly. 
7<VI.  Junior   plaintlCT  may   bo    alloweil    to   coiuuience   action  Jointly   with 

nherirr. 
7(K).  Rights  of  third  and  other  sut>sequent  attaching  creditors. 

I  697.  Prefereneen  of  t-wo  or  more  Trarr^ata. 

Where  two  or  more  warrniits  of  nttachment,  against  the  same 
defendant,  are  delivered  to  the  sheriff  of  the  name  county,  to  be 
execated,  their  respet'tive  preferences,  and  the  rules,  where  a 
levy,  or  a  levy  and  sale,  have  been  made  under  a  junior  warrant, 
are  the  same,  as  where  two  or  more  executions,  against  the  prop> 
erty  of  the  same  defendant,  are  delivered  to  the  sheriff  ot  the 
same  county,  to  be  executed. 
See  2  R.  S.  366.  ||  14  and  15  (2  Bdm.  879). 

I  OOH.  Rale  am  to  levy  nnder  a  Jaalor  vrarraat. 

Where  a  domestic  vessel,  or  share  or  interest  therein,  has 
been  attached,  and  afterwards  released,  as  prescribed  in  this 
title;  or  where  the  personal  property  of  a  partnership,  of  which 
the  defendant  was  a  member,  has  been  attached,  and  the  attach- 
ment afterwards  discharged,  upon  the  application  of  another 
partner,  as  prescribed  in  this  title:  another  warrant,  apainst  the 
same  defendant,  shall  not  be  levied  on  the  same  property,  by  the 
sheriff  of  the  same  or  of  any  other  county,  until  after  the  first 
warrant  has  been  vacated  or  annulled.  But,  exc'ept  as  thus  pre- 
scribed, where  a  second  warrant,  against  the  same  defendant,  is 
delirered  to  the  same  sheriff,  he  must  execute  it.  by  a  levy  upon 
property  within  his  county,  and  he  must  thereupon  take  the  same 
proeeediniirs,  as  if  the  levy  was  made  under  the  first  warrant. 
See   ante.   f|   662   and  694. 

I  em.    [Repealed,  1877.] 
I  TOO.    [Repealed,  1877.] 

I  TOl.  Vadertaklagr  by  Jaalor  attachlas  creditor  to   pre- 
▼eat    releaiie  of  foretgrn  veaael. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached  and  valued,  as  prescribed  in  article  second  of  this  title, 
and  the  plaintiff,  in  the  first  warrant  of  attachment,  fails  to  f^iye 
an  andertaking  to  prevent  the  release  thereof,  the  court  or  judge 
ma  J  j^ant  to  the  plaintiff  in  a  second  warrant,  then  in  the  sher- 
iff's hands  for  execution,  an  extension,  of  not  more  than  three 
days  thereafter,  within  which  to  furnish  an  undertaking,  in  all 
respects  like  the  one  to  be  furnished  by  the  first  plaintiff.  And  if 
he  famishes  it,  within  that  time,  he  has  the  same  rights  and 
privilefses,  and  is  subject  to  the  same  duties^  and  liabilities,  with 
re«peet  to  the  vessel  and  its  proceeds,  and  the  subsequent  pro- 
ceedingii  relating  thereto,  as  if  his  was  the  first  warrant. 

I  70S;.  Rale  aa  to  •abneaaeat  attachaieat  of  forelgra  ves- 
sel. 

If  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached,  and  afterwards  released,  by  reason  of  the  failure  of  the 
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plaintifif,  in  the  first  or  the  second  warrant,  to  ifive  an  undertak- 
ing to  prevent  the  release,  it  shall  not  be  again  attached,  under 
a  warrant  against  the  same  defendant,  which  has  been  delivered 
to  the  sheriff  of  the  same  county,  before  the  expiration  of  the 
time  within  which  the  undertaking  should  have  been  furnished. 
But  it  may  be  again  attached,  under  a  subsequent  warrant 
against  the  same  defendant;  in  which  case,  the  plaintiff  therein, 
and  the  plaintiff  in  each  warrant  subsequently  delivered  to  the 
sheriff,  have  the  same  rights,  and  privileges,  and  arc  subject  tc» 
the  same  duties  an<l  liabilities,  with  respect  to  the  vessel  and  its 
proceeds,  and  the  subsequent  proceedings  relating  thereto,  as  if 
the  warrant,  under  which  it  was  attached,  was  the  tirat  warrant. 

I  703.  RiflThtn  of  Junior  plaintiff  in  action  by  nonlor  plain- 
tiff and  slieriff  Jointly. 

Where  the  plaintiff  in  a  warrant  of  attacliment  has  commenced 
an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  as  pre- 
scribed  in  this  title,  a  plaintiff  in  a  junior  warrant  may  apply  to 
the  court  or  judge,  to  direct  as  to  the  conduct,  dincontinuance,  or 
settlement  of  the  same,  or  to  impose  terms,  conditions,  and  regula- 
tions as  to  the  continuance  thereof,  in  the  interest  of  the  appli- 
cant; and  such  order  may  be  made  thereup<m,  as  justice  requires. 
If  the  first  warrant  is  vacated,  or  the  attachment  thereunder  is 
released  or  discluirged^  without  affecting  the  cause  of  action 
prosecuted  by  the  plamtiff  therein  an<l  the  sheriff  jointly,  the 
plaintiff  in  the  warrant  next  in  order,  may  upon  his  own  applica- 
ti<>n.  be  substituted  as  joint  plaintiff  with  the  sheriff,  by  an  order, 
made  as  ui)on  an  applicaticm  for  leave  to  bring  such  an  action. 

SCO  il   077-080,   ante. 

i  704.  Jnnlor  plaintiff  may  be  allofved  to  commence  ao- 
tion  Jc»lntly  >vitli  Nheriff. 

A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or 
judge,  upon  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the 
sheriff,  lor  leave  to  bring  and  maintain,  in  the  name  of  himself 
and  the  sheriff  jointly,  any  action,  which  might  be  brought  In  the 
name  of  the  senior  plaintiff  and  the  sheriff.  If  it  appears  that 
the  plaintiff  in  the  farst  warrant  neglects  or  refuses  to  be  joined 
with  the  sheriff  in  such  an  action,  or  to  comply  with  the  terms, 
conditions,  and  regulations,  imposed,  either  upon  granting  him  an 
order  for  that  purpose,  or  upon  the  hearing  of  an  application, 
made  as  prescribed  in  this  section,  the  court  or  judge  may  grant 
to  tile  plaintiff  in  the  second  warrant,  leave  to  bring  and  maintain 
such  an  action,  in  the  name  of  himself  and  the  sheriff  jointly, 
with  like  effect,  as  if  his  was  the  first  warrant. 

1 705.  RlflrhtN    of    third    and    other    MnbHeqnent    attacblnfc 
ereditorn. 

Where    there    are    more    than    two    warrants    of    attachment, 
against  the  same  defendant,  the  plaintiffs  in  the  third  and  each 
subsequent  warrant  have,  according  to  their  respective  priorities, 
the   same  rights   and   privileges,   as   against   the   i)laintirfs   in    all 
senior  warrants,  which   tlie  plaintiff  in  the  second  warrant  has, 
as  against  the  plaintiff  in  the  first,  and  are  subject  to  the  same 
duties  and  liabilities;  except  that  a  second  extension  of  the  time, 
within  which  to  furnish  an  undertaking  to  prevent  the  release  of 
a    foreign    vessel,    or   a    share   or   interest   therein,    shall ^  not    b«» 
granted.      And  the  plaintiffs  in  two  or  more  junior  warrants  of 
attachment,  may,  by   agreement  among  themselves,  take  jointly, 
and  for  their  common  bem^iit,  any   proceeding,   permitted  by  this 
title  to  be  taken,  by  the  plnintifl  in  a  second  or  subse*iuent  war- 
rant of  attachment:  provide«l   that   it   does  not  interfere  with    the 
preferential  or  other  right  of  an  i.'^tcnnediate  plaintiff. 
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ARTICIiE  FIFTH. 

l^roeeedings  after  judgment;  rights  of  parties  and  duties  of  the 
^ieriff,  after  the  UHirrant  is  'vacated  or  annvUled,  or  the  attach- 
ment discharged. 

tim^.  706.  BxMation  to  iMue  to  sherlfr  who  has  levied. 

707.  When  Jndgment  enforoeable  only  against   attached  property. 
108.  Judgment  In  the  principal  action;  how  satiafled. 
700.  When  attachment  discharged,   etc.,   property  to  be  restated  to  4^ 
fendant. 

710.  Additional   proriaton   for   his   relief. 

711.  Cancelling  notice   attaching   real  property. 

712.  When  sheriff  to  return  warrant  and  his  proceedings. 

§  T06.  Rxecntlon  to  isaae  to  sheriff  ivho  ban  levied. 

Where  a  levy,  under  a  warrant  of  attachment  in  an  aqtion, 
has  been  made,  an  execution  against  property,  upon  a  final  judg- 
ment in  favor  of  the  plain tifT  therein,  recovereil  after  the  expira- 
tion of  the  term  of  office  of  the  sheriff,  who  made  the  levy,  must 
neTerthelefw  be  directed  to  and  executed  by  that  sheriff,  unle«s 
another  person  is  designated  by  law  to  complete  the  unfinished 
business  pertaining  to  his  office;  or,  in  that  case,  to  the  person  so 
designated. 

9  TOT.  [Am'd,  1877.]  TVben  JudKinent  enforceable  only 
flssminst  attached   property. 

Where  a  defendant,  who  has  not  appeared,  is  a  non-resident  of 
the  State,  or  a  foreign  corporation,  and  the  summons  was  served 
without  the  State,  or  by  publication,  pursuant  to  an  order  ob* 
tained  for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act, 
the  judgment  can  be  enforced  only  against  the  property  which  has 
been  levied  upon,  by  virtue  of  the  warrant  of  attachment,  at  the 
time  when  the  judgment  is  entered.  But  this  section  does  not 
declare  the  effect  of  such  a  judgment,  with  respect  to  the  appli- 
cation of  any  statute  of  Kmitation. 

I  70«$.  (Am'd,  1K77,  1812.]  Jadffnaent  in  the  principal  ac- 
tion; ho^vr  satijslied. 

Where  an  execution  against  property  is  issued  upon  a  judg- 
ment for  the  plaintiff,  in  an  action  in  which  a  warrant  of  nttacn- 
nent  has  been  levied,  the  sheriff  must  satisfy  it,  ns  follows: 

1.  He  must  pay  over  to  the  plaintiff  all  money  attnched  by  him, 
and  the  proceeds  of  nil  sales  of  perishable  property,  or  of  any  ves- 
sel or  share  or  interest  therein,  or  animals,  sold  ])y  Jiim.  or  of 
any  debts,  or  other  things  in  action  collected  or  sold  by  him;  or  so 
much  thereof  as  is  necessary  to  satisfy  the  judgment.' 

2.  If  any  balance  remains  due,  he  must  sell,  under  the  execu- 
tion, the  other  personal  property  attached,  or  so  much  thereof  as 
is  necessary;  including  rights  or  shares  in  the  stock  of  an  asso- 
ciation or  corporation,  or  a  bond  or  other  instrument  for  the  pay- 
ment of  money,  executed  and  issued,  with  the  interest  coupons 
annexed,  if  any,  by  a  government,  state,  county,  public  officer,  or 
mnnidpal  or  other  corporation,  which  is  in  terms  negotiable,  or 
otherwise,  whether  past  dne,  or  yet  to  become  due:  but 
not  including  any  other  debt  or  thing  in  action.  If  the  pro- 
ceeds of  that  property  are  insufficient  to  satisfy  the  judg- 
ment, and  the  execution  refiuires  him  to  satisfy  it*  out  of  any 
other  personal  property  of  the  di;fendant,  he  must  sell  the  per- 
feonai  proi>erty,  upon  which  he  has  levied  by  virtue  of  the  execu- 
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tion.  If  the  proceeds  of  the  personal  property,  applicable  to  the 
execution,  are  Insufficient  to  satisfy  the  judgment,  the  sheriff 
must  sell,  under  the  execution,  all  the  right,  title,  and  interest, 
which  the  defendant  had  in  the  real  propei:ty  attached,  at  the 
time  when  the  notice  was  filed,  or  at  any  time  afterwards,  before 
resorting  to  any  other  real  pro(>erty. 

3.  if  personal  property  attached,  belonging  to  the  defendant, 
has  passed  out  of  the  hands  of  the  sheriff,  without  haying  been 
sold  or  converted  into  money,  and  the  attachment  has  not  been 
discharged  as  to  that  property,  he  must,  if  practicable,  regain  pos- 
session thereof;  and,  for  that  purpose,  he  has  all  the  authority 
which  he  had,  to  seize  the  same  under  the  warrant.  A  person, 
who  wilfully  conceals  or  withholds  such  property  from  him,  is 
liable  to  double  damages,  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts  and 
other  things  in  action  attached,  and  prosecute  any  undertaking, 
which  he  has  taken  in  the  course  of  the  proceedings,  and  apply 
the  proceeds  thereof  to  the  payment  of  the  judgment. 

5.  At  any  time  after  levying  the  attachment,  the  court,  upon 
the  petition  of  the  plaintiff,  accompanied  with  an  affidavit,  speci- 
fying fully  all  the  proceedings  of  the  sheriff,  since  the  levy  under 
the  warrant,  the  property  attached,  and  the  disposition  thereof; 
and  the  affidavit  of  the  sheriff,  showing  that  he  has  used  dili« 
gence,  in  endeavoring  to  collect  the  debts  and  other  things  in  ac- 
tion attached,  and  that  a  portion  thereof  remains  uncollected: 
may  direct  the  plieriff  to  sell  the  remaining  portion,  upon  sncfa 
terms,  and  in  such  manner,  as  it  thinks  proper.  Notice  of  the  ap- 
plication must  be  given  to  the  defendant  s  attorney,  if  the  defend- 
ant appeared  in  the  action.  If  the  summons  was  not  personally 
served  on  the  defendant,  and  he  did  not  appear,  the  court  may 
make  such  order  as  to  the  service  of  notice,  as  it  thinks  proper: 
or  may  grant  the  application  without  notice. 

Co.   Proc..  fi  237,  am'd.      Am'd  by  L.   1912.  ch.  4U,  in  vSect  Sept.   1.  1812. 

I  7U».  (AmNI,  1877.]  \%lien  attoclmirnt  dUcharsred,  «tc^ 
property  to  be  restored  to  defendant. 

Where  a  warranv  of  attachment  is  vacated,  or  annulled,  or  an 
attachment  in  discharged.  uiK>n  tlie  application  of  the  defeudnnt. 
the  sheriff  must,  except  in  a  case  where  it  in  otherwise  specinlly 
prescribed  by  law,  deliver  over  to  the  defendant,  or  to  the  pen»on 
entitled  thereto,  upon  reasonable  demand,  and  ui)on  pnymeni  or 
all  costs,  chargeK,  and  expens***,  legally  eharg<'abfe  by  the  sheriff, 
all  the  attached  personal  property  remaining  in  his  hands,  or  that 
portion  thereof,  as  to  which  the  attachment  is  discharged;  or 
the  proceeds  thereof,  if  it  has  been  sold  by  bini. 

la.,  last  sentenM  sf  f  2t7.  and  part  of  fi  288  and  MO.    8m  8  8848,  sobd.  12 

I  710.   Additional  provlnlon  for  hin  relief. 

Where  the  sheriff  is  required  by  this  title,  to  deliver  attached 

Sroperty,  or  the  proceeds  thereof,  to  the  defendant,  he  must  also 
eliver  to  him,  unless  otherwise  specially  directed  by  the  court  or 
judge,  all  books  of  account,  vouchers,  evidences  of  debt,  muni* 
ments  of  title,  or  other  papers,  relating  to  the  property,  either 
real  or  personal,  or  to  its  proceeds:  together  with  all  undertak- 
ings, relating  thereto,  which  he  has  taken  in  the  course  of  the  pro* 
ceedings,  and  which  have  not  been  fully  satisfied;  except  an  un- 
dertaking, given  by  the  defendant,  upon  the  di«c*^arfi:e  of  property. 
He  must  also  deliver  a  written  assignment,  duly  acknowledged,  of 
each  undertaking,  so  delivered,  and  of  each  other  Instrument,   to 
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which  the  defendant  is  thns  entitled,  an  assignment  of  which  is 
necessary  to  perfect  or  protect  the  defendant's  title  thereto.  The 
defendant  must  also,  but  upon  his  own  application  only,  be  sub- 
stituted in  place  of  the  sheriff,  or  the  sheriff  and  the  plaintiff 
jointly,  in  an  action  brought  as  pjhescribed  in  this  title;  out  the 
court  or  judge  may  impose,  as  a  condition  of  granting  the  order 
of  substitution,  such  terms  as  justice  reouires,  with  respect  to 
indemnity  and  payment  of  expenses.  The  defendant's  right, 
without  respect  to  property  attached  and  not  disposed  of,  and  an 
undertaking,  or  other  instrument,  to  which  he  is  thus  entitled,  are 
the  same  as  those  of  the  sheriff,  while  the  warrant  was  still  In 
force,  except  where  his  rights  are  specially  defined  or  regulated 
by  law. 

S  Til.  CaMeellfnv  notice  attaehlAff  real  property. 

At  any  time  after  the  warrant  of  attachment  has  been  Tacated 
or  annulled,  or  the  attachment  has  been  discharged  as  to  real 
property  attached,  the  court  may,  in  its  discretion,  upon  the  ap- 

Slication  of  any  person  aggrieved,  and  upon  such  notice  as  it 
eems  just,  direct,  that  any  notice,  filed  for  the  purpose  of  attach- 
ing the  property,  be  cancelled  of  record,  by  the  dork  of  the 
connty  where  it  is  filed  and  recorded.  The  cancellation  must  be 
made  by  a  note,  to  that  effect,  on  the  margin  of  the  record,  refer- 
rinff  to  the  order;  and,  unless  the  order  is  entered  in  the  same 
clerk's  office,  a  certified  copy  thereof  must,  at  the  same  time,  be 
filed  therein. 
G».   Proc.,   part  of  |  132,   am'd  and  enlarged. 

I  T12.  IVIien  Mlierill  to  return  irrarrmnt  and  bis  proceed- 
In^a. 

Where  a  warrant  of  attachment  has  been  vacated  or  annulled, 
the  sheriff  must  forthwith  file,  in  the  clerk's  office,  the  warrant, 
with  a  return  of  his  proceedings  thereon.  ITpon  the  application 
of  either  party,  and  proof  of  the  sheriff's  neglect,  the  court  may 
direct  him  so  to  do,  forthwith,  or  within  a  specified  time. 

U.,  I  242,  aJD'd.  and  consolidated  irith  so  much  uf  2  B.  S.  18,  I  M  (2 
Has.  14),  as  raUtaa  to  the  return  of  the  warrant. 

IfiUS 
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TITLE  IV. 

Other    provisional    remedieB;    general   and   misceUaaeous 

provisions. 

Article  1.  Receiren. 

2.  Deposit,  delivery,  or  conyeyance  of  property. 

3.  GeDeral   and   miscellane^ofl  prorisiona. 

ARTICLE    FIRST. 

Receivers 

Sec.  718.  Receiyer;   when  appointed. 

714.  Appointment   of   receiyer;    notice   of   application. 

715.  Security. 

710.  Certain  receiyers  may   hold  real  property. 

fi  718.  [Ani'd,  1885.]    Receiver;  irbea  appolatetf. 

In  addition  to  tbe  cases,  where  the  appointment  of  a  reoeirer 
Is  specially  provided  for  by  law,  a  receiver  of  property,  which  is 
the  subject  of  an  action,  in  the  supreme  court  or  a  county  coart, 
may  be  appointed  by  the  court,  in  either  of  the  following  cases: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  es- 
tablishes an  apparent  right  to,  or  interest  in,  the  property,  where 
it  is  in  the  possession  of  an  adyerse  party,  and  there  Is  danger 
that  it  will  bo  removed  beyond  the  jurisdiction  of  the  court,  or 
lost,  materially  injured,  or  destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  jud^ent  into 
effect,  or  to  dispose  of  the  property,  according  to  its  directions. 

3.  After  final  judgment,  to  preserve  the  property,  during  the 
pendency  of  an  appeal. 

The  word,  "property,"  as  used  in  this  section,  includes  the 
rents,  profits,  or  otMer  income,  and  the  increase,  of  real  or  per- 
sonal property. 
L.  1886,  ch.  040. 

i  714.  [Am'd,  18T8,  1903.]  Appointment  of  roeelver;  nc»- 
tlee  of  application. 

Notice  of  an  application,  for  the  appointment  of  a  receiver  in 
an  action,  before  judgment  therein,  must  be  given  to  the  adverse 
party,  unless  he  has  failed  to  appear  in  the  action,  and  the  time 
limited  for  his  appearance  has  expired.  But  where  an  order  has 
been  made,  as  prescribed  in  section  four  hundred  and  thirty- 
oight  of  this  act,  the  court  may,  in  its  discretion,  appoint  a 
temporary  receiver,  to  receive  and  preserve  the  property,  without 
notice,  or  upon  a  notice  given  by  publieation  or  otherwise,  as  he 
thinks  proper.  But  where  the  action  is  for  the  foreclosure  of  a 
mortgage,  which  mortgage  provides  that  a  receiver  may  be  ap- 
pointed without  notice,  notice  shall  not  be  required. 

See  9  827,  poat;  L.  1903,  ch.  217.     In  effect  Sept.  1,  1903. 

I  716.  [Am*d,   1806.]    Security. 

A  receiver,  appointed  in  an  action  or  special  proceeding,  must, 
before  entering  upon  his  duties,  execute  and  file  with  the  proper 
clerk,  a  bond  to  the  people,  with  at  least  two  suflSclent  suretfea, 
in  a  penaltv  fixed  by  the  court,  judge,  or  referee,  making  the  ap- 
pointment, conditioned  for  the  faithful  discharge  of  his  duties  as 
receiver;  and  the  execution  of  nny  such  bond  by  any  fidelity  or 
Riiretv  company  authorized  by  the  laws  of  this  state  to  transact 
business,  shall  be  equivalent  to  the  execution  of  said  bond  by  two 
sureties.    And  the  court,  or,  where  the  order  was  made  out  OI 
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court,  the  judge  making  the  order,  by  or  pursuant  to  which  the 
receiyer  was  appointed,  or  his  successor  m  office,  may,  at  any 
time,  remove  the  receiver,  or  direct  him  to  give  a  new  bond,  with 
new  sureties,  with  the  like  condition.  But  the  foregoing  provi- 
sions of  this  section  do  not  apply  to  a  case  where  special  provi- 
sion is  made  by  law,  for  the  security  to  be  given  by  a  receiver,  or 
for  increasing  the  same,  or  for  removing  a  receiver.  A  receiver 
who,  having  executed  and  filed  a  bond  as  provided  for  in  tliis  sec- 
tion, before  presenting  his  accounts  as  receiver,  must  give  notice 
to  the  surety  or  sureties  on  his  official  bond,  of  his  intention  to 
present  his  accounts,  not  less  than  eight  days  before  the  day  set 
for  the  hearing  on  said  accounting.  The  same  notice  must  be 
giTen  to  such  surety  or  sureties  where  the  accounting  Is  ordered 
on  the  petition  of  a  person  or  persons  other  than  the  receiver, 
and  in  no  case  shall  the  receivers  accounts  be  passed,  settled  or 
allowed,  unless  the  said  notice  provided  for  in  this  section  shall 
have  first  been  given  to  the  surety  or  sureties  on  the  official  bond 
of  such  receiver. 

Sm  iMit,  H  810-816:  ftlM  H  729-780.  In  effect  March  11,  18M.  L.  1886. 
eh.   §4. 

f  716.  [Ant'd,  180R,  1900.]  Certain  recelvem  may  iKOld 
real  property. 

A  receiver,  appointed  by  or  pursuant  to  an  order  or  a  judgment, 

In  an  action  in  the  supreme  court  or  a  county  court,  may  take 

and  hold  real  property,  ni>on  aufh  trusts  and  for  surh  purposes 

as   the  court  direetH,  subject  to  the  direction  of  the  court,  from 

time  to  time,  res[>ectiug  the  disposition  thereof. 

L.  1895.  c8.  940:  L.  1845.  ph.  Ii2.  §  1  (4  VAm.  R52).  ain*d.  Am'd  by 
L.  1909,  ch.  en.  AIko  partly  r«»iK'al«Hl  by  L.  11»(»9.  ch.  28.  a«»  ('lonRoliilat^Ml 
I.«wi<.  tit.  General  rorporatton  T^w,  I  243.  See  nute  48  of  notea  «t 
Board  of  Statutory  Oonaolidation  at  end  of  code. 
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ARTICL.B  SECOND. 

Deponf,  delivery  or  conveyatice  of  property . 

B&c.  in.  Coart  may  order  a  depoalt  or  delivery  of  property  in  certain 
718.  When  sberlff  may  take  and  conrey,  etc.,  property. 

S  717.  [Ani'd,  1877.]  Court  may  order  a  depoalt  or  dell'r- 
ery  of  property  lu  certain  ca«es. 

Where  it  is  admitted,  by  the  pleading  or  examination  of  a  party, 
that  he  has,  in  his  possession  or  under  bis  control,  money,  or 
other  personal  property  capable  of  delivery,  which,  being  the  sab- 
ject  of  the  action  or  special  proceeding,  is  neld  by  him  as  trustee 
for  another  party,  or  which  belongs  or  is  due  to  another  party, 
the  court  may,  in  its  discretion,  grant  an  order,  upon  notice,  that 
it  be  paid  into,  or  deposited  in  court,  or  delivered  to  that  party, 
with  or  without  security,  subject  to  the  further  direction  of  the 
court. 

Oo.  Prec.,   part  of  %  244,   am'd.    See  peat,  H  748-764. 

S  718.  Wlien  sheriff  may  take  and  convey,  etc.,  property. 

Where  the  court  has  directed  a  deposit  or  delivery,  as  pre- 
scribed in  the  last  section;  or  where  a  judgment  directs  a  party 
to  make  a  deposit  or  delivery,  or  to  convey  real  property;  if  the 
direction  Is  disobeyed,  the  court,  besides  punishing  the  disobe- 
dience as  a  contempt,  may,  by  order,  require  the  sheriff  to  ta.ke, 
and  deposit  or  deliver  the  money  or  other  personal  property,  or 
to  convey  the  real  property,  in  conformity  with  the^direction  of 
the  court. 
Id.,  S  244,  tbe  laat  aeatence  bat  one  am*d. 
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ARTICLE   THIRD. 

Cftneral  and  miaeellaneouspromaions, 

a«c.  710.  Arrest,   ioJuncttoD,   and   attachmeot;   when   not   to   be  granted  to- 
other. 
720.  Counterclaim,  prorlaiooal  remedies. 

(  T19.  [Am*d,  1879.]  Arrest,  Injunction,  and  nttacknaent; 
vrli«n  not  to  bo  ffrnnted  tosetber. 

Where  application  for  an  order  of  arrest,  an  injunction,  and 
a  warrant  of  attachment,  or  two  of  them,  Is  made,  in  the  same 
action,  against  the  same  defendant;  and  it  satisfactorily  appears 
that,  under  the  particular  circumstances  of  the  case,  two  or  all 
of  them  are  not  necessary  for  the  plaintiff's  security,  the  court 
or  judge  may,  in  its  or  his  discretion,  require  the  plaintiff  to 
elect  between  them.  Where  an  application  is  made  to  obtain, 
vacate,  modify,  or  set  aside  an  order  of  arrest,  injunction  order, 
or  warrant  of  attachment,  the  court  or  judge  must  finally  decide 
the  same,  within  twenty  days  after  it  is  submitted  for  decision. 

f  T20.   [Ant'd,  187&.]    Connterclalm,  provisional  remedies. 

Where  the  defendant  interposes  a  counterclaim,  and  there- 
upon ^  demands  an  affirmative  judgment  against  the  plaintiff, 
bis  right  to  a  provisional  remedy  is  the  same  as  in  an  action 
brought  by  him  against  the  plaintiff,  for  the  eause  of  action 
stated  in  the  counterclaim,  and  demanding  the  same  judgment. 
And  for  the  purpose  of  applying  to  such  a  case  the  provisions 
of  this  act,  the  defendant  is  deemed  the  plaintiff,  the  plaintiff 
is  deemed  the  defendant,  and  the  counterclaim  so  set  forth  in 
the  answer  is  deemed  the  complaint. 
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CHAPTER  VIII. 

Miscellaneous  Interlocutory  Proceedings,  and  Regu- 
lations of  Practice. 

TI  LE    I.—  XUtokeii,  Omls^loas,  Defeett,  asA  Irtef  ■laritl««. 

ITLK   11.^  Teader,  aad  other  OfTers  ftad  B*q«Mit  to  the  AdTene  Pftrty. 

TITLE  IIL^  Ptyment  of  Honey  lato  Court,  nnd  Care  and  DItipoiltfoa  Thereof. 

TITLK  IT.--ProreedlDff^  vpoa  the  Death  or  DIeah'lltj  of  a  PArty*  •r  the 
Iraaiier  uf  his  laterrtit. 

TITLE   T.-«  Motloai  aad  Orden  Oeaerally. 

TITLK    TI.-<  HiieeUaaeoM  PraeUee  BevaUUoai. 

TITLE  I. 

MlBtakejy  omisaions,  defects,  and  irregularities. 

9'm;.   721.  Defects  cared  by  verdict,  etc.,  and  by  Jndjsmcnt. 

722.  Such  defcctB  to  be  Huppllecl. 

723.  Aniendnjeuts  by  tbe  court;  dlBref^nrdlnfr  linmiitertol  crrorf,  etc. 

724.  Relief  airalnst  omltisiunB,  etc.;  amendments  to  conform  pioceedinKH 
f25.  Retuinm  by  officers,  etc. 

726.  PaperH  loHt  or  wltbheld;  how  supplied. 

727.  Order  of  court;  when  necessary  to  amend. 

728.  Disregsnltng  defectn  in  affidavits. 

729.  Certain  bonds,  etc..  when  suffldent. 
730i  Amending  defecta  in  bonds,  etc 

I  791.  [Am>d,  187fK]  Defecta  onred  by  ▼erdlet,  etc.,  mmM 
by  Jvdvment. 

In  a  court  of  record,  where  a  verdict,  report  or  decision  baa 
been  rendered,  the  judgment  shall  not  be  stayed,  nor  shall  anj 
judgment  of  a  court  of  record  be  impaired  or  affected,  bj 
reason  of  either  of.  tbe  following  imperfections,  omissions, 
defects,  matters,  or  things,  in  the  process,  pleadings  or  other 
proceedings: 

1.  For  want  of  a  summons,  or  other  writ. 

2.  For  any  fault  or  defect  in  process;  or  for  misconceiving  • 
process,  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  Insufficient  return  of  a  sheriff  or  other 
officer;  or  because  an  officer  has  not  subscrilsed  a  return,  actually 
made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  pleading,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney,  of  an  infant  par^,  if  the 
verdict,  report,  or  decision,  or  the  judgment,  is  In  his  favor. 

8.  For  omitting  to  allege  any  matter,  without  proof  of  which 
the  verdict,  report,  or  decision  ought  not  to  have  been  rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person;  or 
in  a  sum  of  money;  or  in  the  description  of  property;  or  In 
reciting  or  stating  a  day,  month,  or  year;  where  the  correct 
name,  sum,  description,  or  date  has  been  once  rightly  stated,  in 
any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  up  the 
Judgment-roll. 

12.  For  an  omission  on  the  part  of  a  referee  to  be  sworn; 
or  for  any  other  default  or  negligence  of  the  clerk,  or  any 
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officer  of  the  court,  or  of  a  party,  his  attorney  or  eonnael,  by 
wiiich  the  adyerte  party  haa  not  been  prejudiced. 

2  K.  8.  424,  426,   §  7  (2  Bdm.  442,   448),   &m'd. 

i  7SS.  S«ek  def«ets  to  b«  Bvpplled. 

Bach  of  the  omissiomi,  imperfections,  defects,  and  Tariances, 
specified  in  the  last  section,  and  any  other  of  like  nature,  not 
beiniT  acpiinst  the  right  and  justice  of  the  matter,  and  not  alter- 
ing the  issue  between  the  parties,  or  the  trial,  mhst,  when 
necessary,  be  supplied,  and  the  proceeding  amended,  by  the 
court  wherein  the  judgment  is  rendered,  or  by  an  appellate 
court. 

U..  I  8. 

I  728.  [Ain*d,  1877,  1800.]  Anendmemto  by  tb«  eo«r«| 
dlaresardisLV    ImnuitevlAl    errors,    etc. 

The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the 
action,  before  or  after  judgment,  in  furtherance  of  justice,  and 
on  such  terms  as  it  deems  just,  amend  any  process,  pleading,  or 
other  proceeding,  by  adding  or  striking  out  the  name  of  a  person 
as  a  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  an  allegation 
material  to  the  case;  or,  where  the  amendment  does  not  change 
substantially  the  claim  or  defence,  by  conforming  the  pleading 
or  other  proceedings  to  the  facts  proved.  And,  m  every  stage 
of  the  action,  the  court  must  disregard  an  error  or  defect.  In 
the  pleadings  or  other  proceedings,  which  does  not  aifect  the 
substantial  rights  of  the  adverse  party.  When  amending  a 
pleading  or  permitting  the  service  of  an  amended  or  supple- 
mental pleading  in  a  case  which  is  on  the  general  calendar  of 
issues  of  fact  the  court  may  direct  that  the  case  retain  the 
place  upon  such  calendar  which  it  occupied  before  the  amend- 
ment or  new  pleading  was  allowed,  and  that  the  proceedings 
had  upon  the  amended  or  supplemental  pleadings  shall  not 
aff«Hrt  the  place  of  the  case  upon  such  calendar,  or  render  neces- 
sary the  service  of  a  new  notice  of  trial. 

Cn.  Proo..  1 178,  Mid  the  flnt  cIaum  of  f  ITS ;  the  aeoood  cl*as0  of  the  latter  teotlon 
oeliiff  InelodedlD  1731.  ante.   L.  iflOO,  ch.  991.   In  effect  September  1.  IflOO. 


I  734.  Relief  airAlnst  omlsslona^  ete.|  amendments  to  eon- 
fform  proeeedlsiTS* 

The  court  ma^  likewise,  in  its  discretion,  and  upon  such  terms 
as  justice  requires,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order,  or  other  proceed- 
ing, taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect;  and  may  supply  an  omission  in  any 
proceeding.  Where  a  proceeding,  taken  by  a  party,  fails  to  con- 
form to  a  provision  of  this  act,  the  court  may,  in  like  manner, 
and  upon  like  terms,  permit  an  amendment  thereof,  to  conform 
it  to  the  provision. 

Id.,  i  n%  am'd.    See  ff  781,  788,  784.  128& 

I  TS8.  Retvrne  by  oilleers,  etc. 

A  court,  to  which  a  return  is  made  by  a  sheriff  or  other  o^cer. 
or  by  a  subordinate  court  or  other  tribunal,  may,  in  its  discre- 
tion, direct  the  return  to  be  amended,  in  matter  of  form,  rither 
before  or  after  judgment. 

8B.8.4M(lSdm.4ll>. 


r 
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1  726.  Papers  lout  or  i^tthbeld)  bo'vr  aupplled. 

Where  an  original  pleading  or  paper  is  lost,  or  withheld  by  any 
person,  the  court  may  authorize  a  copy  to  be  filed  and  used,  in- 
itead  of  the  original. 

Co.  Proc..J422. 

S  727.  Order  of  court;  Trhen  nceemmary  to  amend. 

A  process,  pleading,  or  record,  shall  not  be  altered,  by  the 
;lerk  or  any  other  officer  of  the  court,  or  by  any  other  person, 
without  the  direction  of  the  coort,  or  of  another  coart  of  coni- 
petent  authority;  except  in  a  case  where  a  party,  or  hi*  attonex* 
IS  specially  authorized  by  law  to  amend  a  pleading. 

2  R.  8.  426  (2  Edm.  443).  ftm'd. 

9  T2S.  Dlare^ardlnv  defects  la  afldaTlts. 

Thp  want  of  a  title,  or  a  defect  in  the  title,  of  an  affidaTit, 
does  not  impair  it.  if  it  intelligibly  refers  to  the  action  or  special 
proceeding,  in  which  it  is  maide. 
Co.  Proc.,   I  400. 

1  728.    Certain  bond*,  ete*^  ^rhea  BalHeftent. 

A  bond  or  undertaking,  required  by  statute  to  be  given  by  a 
person,  to  entitle  him  to  a  right  or  privilege,  or  to  take  a  pro* 
ceeding,  is  sufficient,  if  it  conforms  substantially  to  the  form 
therefor,  prescribed  by  the  statute,  and  does  not  vary  therefrom, 
to  the  prejudice  of  the  rights  of  the  party,  to  whom,  or  for 
whose  benefit,  it  is  given. 

2  B.  8.  606  (2  Rdm.  676).  ftm*d. 

$  780.  AmendlnflT  defects  in  bondfl,  etc. 

Where  such  a  bond  or  undertaking  is  defective,  t]\e  coart, 
officer,  or  body,  that  would  be  authorised  to  receive  it,  or  to 
entertain  a  proceeding  in  conseqnence  thereof,  if  it  was  perfect, 
may,  on  the  application  of  the  persons  who  executed  it,  amend 
it  accordingly;  rnd  it  shall  thereupon  be  valid,  from  the  tim<» 
of  its  execution. 

Id.,  f  84.  am'd. 
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TiTUB  n. 
Tender,  and  other  ofltoi  and  requeeU  to  the  adverse  par^« 

Bee  781.  Tender  after  suit. 

792.  Afflonnt  to  be  paid  Into  court. 

788.  Effect  of  ■nfflcleiit  tender. 

784.  When  te  be  deducted  from  reoorerj,  etc. 

785.  Beqoirlnc  admlasion  of  cemUneoeM'  of   paper. 

786.  Offer  to  llqoldate  damacea  conditionally. 

787.  Effect  of  refusal  of  offer. 

738.  Defendant'a  offer  to  compromise;  proceedings  thereon. 

789.  PlalntUTs  offer  to  compromise  counterclaim;   proceedings  thereoa. 
740.  Offer  and  aoceptanoe,  by  wbom  subscribed. 

741-742.  [Repealed.] 

1  TSl.  Tender  after  muit. 

Where  the  complaint  demands  judgment  for  a  sum  of  money 
ftfilj;  and  the  action  is  brought  to  recoTer  a  sum  certain,  or 
which  may  be  reduced  to  certainty  by  calculation;  or  to  recover 
damages  for  a  casual  or  involuntary  personal  injury,  or  a  like 
injnry  to  property;  the  defendant,  or  his  attorney,  may,  at  any 
time  before  the  trial,  tender  to  the  plaintiff,  or  his  attorney,  sucn 
a  sum  of  money,  as  he  conceives  to  be  sufficient  to  make  amends 
for  the  injury,  or  to  pay  the  plaintiff^s  demand;  together  with 
the  costs  of  the  action,  to  that  time. 

2  R.  &  668,  I  20  (2  Bdm.  674),  am'd. 

S  T82.  [Am'd,  1877.]     Amoiint  to  be  paid  into  conrt. 

A  tender,  made  as  prescribed  in  the  last  section,  does  not 
avail  the  defendant,  unless  the  money  is  accepted,  or  is  paid 
into  coort,  and  notice  thereof  in  writing  served  upon  the  plain- 
tifTs  attorney  before  the  trial  and  within  ten  days  after  the 
tender.  If  the  plaintiff  takes  out  the  amount  paid  in;  he  accepts 
the  tender. 

i  T88.  Bfleet  of  •wflelemt  tender. 

If  it  appears,  upon  the  trial,  that  the  sum  so  tendered  was 
Biifficient  to  pay  the  plaintiffs  demand,  or  to  make  amends  for 
the  injury,  and  also  to  pay  the  costs  of  the  action,  to  the  time 
of  the  tender,  the  plaintiff  cannot  recover  costs  or  interest,  from 
the  thne  of  the  tender,  but  must  pay  the  defendant's  costs  from 
that  time. 

2  B.  S.  664.  H  21  snd  22  (2  Edm.  674).  consolidated.    See  Co.  Proc.,  i  886: 
post,    i  786. 

}  T84«  "Wben  to  be  dedncted  from  reeo-very^,  etc. 

If  the  plaintiff  proceeds  in  the  action,  after  accepting  the 
tender,  the  sum  accepted  must  be  deducted  from  the  recovery, 
and  judgment  rendered  for  the  residue,  if  any;  and,  if  the  tender 
and  acceptance  do  not  appear  in  the  pleadings,  a  memorandum 
thereof  most  be  annexed  to  the  judgment-roll.  The  plaintiff's 
ri^ht  to  recover  costs,  and  his  liability  to  pay  costs  to  the 
defendant,  are  determined  by  the  amount  of  the  residue. 

Id..  I  28. 

I  T86.  Re««irlnv  admission  of  vennlnenes*  of  paper. 

The  attorney  for  a  party  may.  at  any  time  before  the  trial, 
exhibit  to  the  attorney  for  the  adverse  party,  a  paper,  material 
to  the  action,  and  request  a  written  admission  of  its  genuineness^ 
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If  the  admission  is  not  given,  within  four  days  after  the  request, 
and  the  paper  is  proved  or  admitted  on  the  trial,  the  expeuses» 
incurred  by  the  party  exhibiting  it,  in  order  to  prove  its  genuine- 
ness, must  be  ascertained  at  the  trial,  and  paid  by  the  party 
refusing  the  admission;  unless  it  appears,  to  the  satisfaction  of 
the  court,  that  there  was  a  good  reason  for  the  refusal. 

Go.  Proc.,  part  of  S  388. 

8  786.  Offer  to  li^iildate  dainAores  eonditlonallT* 

In  an  action  to  recover  damages  for  breach  of  a  contract,  the 
defendant's  attorney  may.  with  the  answer,  serve  upon  the 
plaintifiTs  attorney,  a  wiRlen  offer,  that,  if  tne  defendant  fails 
in  his  defence,  the  damages  may  be  assessed  at  a  specified 'sum. 
If  the  plaintiff  serves  notice,  that  he  accepts  the  offer,  with 
or  before  the  notice  of  trial,  and  damages  are  awarded  to  him 
on  the  trial,  they  must  be  assessed  accordingly. 
Id.,  i  886. 

fi  T8T.   [Am*d,  1877.]    Bffeot  of  refUMil  of  offer. 

If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  it, 
apon  the  trial.  But  if  the  damages,  awarded  to  him,  do  not 
exceed  the  sum  offered,  the  defendant  is  entitled  to  recover  the 
expenses,  necessarily  incurred  by  him  in  preparing  for  the  trial 
of  the  question  of  damages.  The  expenses  must  be  ascertained, 
and  the  amount  thereof  determined  by  the  judge,  or  the  referee, 
by  or  before  whom  the  cause  is  tried. 

Id.,  S  887. 

i  788.  [Ain*d,  1877.]  Defend«nt'«  offer  to  eonpromUiei 
proceedlnflra  thereon. 

The  defendant  may,  before  the  trial,  serve  upon  the  plaintiff's 
attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against 
him,  for  a  sum,  or  property,  or  to  the  effect,  therein  specified, 
with  costs.  If  there  are  two  or  m6re  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defend- 
ants, against  whom  a  separate  judgment  may  be  taken.  If  the 
plaintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's 
attorney,  a  written  notice  that  he  accepts  the  offer,  he  may  file 
the  summons,  complaint,  and  offer,  with  proof  of  acceptance, 
and  thereupon  the  clerk  mast  enter  judgment  accordingly.  If 
notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be 
given  in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 
Id.,   part  of  I  386. 

S  739.  [Ana'd,  1877.]  Plaintiff's  offer  to  oompronUBe  ooaa- 
terclalmi  proceedings  thereon. 

Where  the  defendant  sets  up  a  counterclaim,  to  an  amoant 
greater  than  the  plaintiff's  claim,  or  sufficient  to  reduce  the 
plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may  aerre, 
upon  the  defendant's  attorney,  a  written  offer,  to  allow  judgment 
to  be  taken  against  him,  for  a  specified  sum,  with  coats,  or 
against  the  defendant  for  a  specified  sum;  and  against  the 
plaintiff  for  costs.  If  the  defendant,  within  ten  days  there- 
after, serves,  upon  the  plaintiff's  attorney,  notice  that  he 
accepts  the  offer,  either  party  may  file  the  summons,  complaint, 
nnswer,  and  offer,  or  copies  thereof,  and  proof  of  acceptance: 
and  thereupon  the  clerk  must  enter  judgment  accordingly.     If 
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notice  of  acceptance  ia  not  thua  given,  the  offer  cannot  be  given 
in  evidence,  upon  the  trial;  but,  if  the  recovery  ia  not  more 
favorable  to  the  defendant  than  that  go  offered,  he  will  not  be 
entitled  to  recover  costs  from  the  time  of  the  offer,  but  moat 
pay  coata  from  that  time. 
e;  Proc.,  remaiader  of  f  886,  am'd. 
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f  740.  Offer  amd  AoeeptaBa«»  br  vrlieaa  ««baavlbed. 

Unless  an  offer  or  an  acceptance,  made  as  prescribed  in  either 
of  the  last  four  sections,  is  subscribed  by  the  party  making  it, 
hie  attorney  must  subscribe  it,  and  annex  thereto  his  affidavit, 
to  the  ^ect,  tliat  he  ia  duly  authorised  to  make  it,  in  behalf 
«f  the  party. 

I  T41.  [Repealed,  1877.] 

§  74«.  [Repealed,  1877.] 
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TITLE  III. 
Payment  of  money  into  court^.  and  care  and  disposition  thereof. 

Sec.  74>^.  Party   briD^lnir  monoy   Into  court   1h   dlscbaiv^' 

744.  GomptniUer    to    supervise    aUuxinlBtration    uf    fnndH,    etc. ;    enfurcing 

JmiginentK.    etc. 
744-a.  Oomptmller  may  examine  btMiks,  etc.,  of  banks,  etc.;  payment  of 
money  to  county 'treasurcrH,   etc. 

745.  Transfer  of  moneys  and  Becurliien  to  county  treasurer!!. 
74C.  Funds;   where  and  how   deiiositiHl  or  luveBtcd. 

747.  Power  of  each  court  to  dircc't  payment  or  rolnrestment  of  Its  fanda. 

748.  Application   of   preceding;  section. 

749.  Powers   of  certain   officers,   touching  secnrltleB.   etc. 

750.  Provision  relating  to  death,  removal,  etc..  of  officer. 

751.  Pimda  or  proix^rty  not  to  be  surrendered  without  order. 

752.  Custodian's  books  of  account. 

753.  Annual   reports    to  comptroller. 

764.  These  provisions  applicable  In   Xew-York  to  the  chamberlain. 

f   74JI.   Party   brlnslns-   money   Into   court   !■    dlsckarflr^d* 

A  party  brining  money  into  court,  ptirsnant  to  the  direction 
of  the  court,  is  discharged  tlieroby  from  all  further  liability,  to 
the  extent  of  the  money, so  paid  in. 

2  B.  S.   171,  I  21    (2  Edm.  177). 

§  744.  [Repealed  by  L.  1900,  chs.  10  and  58.  See  Consolidated 
Laws,  tits.  County  Law,  §  240,  State  Finance  Law,  §  4.] 

I  744-11.  [Added,  1908.)  ConkptroUer  may  examine  boolcM, 
etc.,  of  bankta,  etc.^  payment  of  money,  etc.,  to  coanty 
treatinrerM,   etc. 

The  comptroller  may  examine  the  books,  accounts  and  vouohBrs 
of  every  bank  and  trust  company  in  the  state,  in  anywise  relat- 
ing to  moneys  and  securities  paid  into  court,  under  an  order  of 
any  court  or  record;  and  where  the  same  has  not  been  paid  to 
the  chamberlain  of  the  city  of  New  York  or  to  any  county  treas- 
urer of  the  state,  the  comptroller  upon  an  application  duly  made 
shall  })e  entitled  to  an  order  directing  the  payment  and  transfer 
<»f  all  such  money  and  securities,  from  any  of  such  banks  and 
trust  companies,  to  the  treasurer  of  the  proper  county,  and  in  the 
city  of  Xew  York  to  the  city  chamberlain. 

A(UkHl.    L.    1908,   ch.    182.    In  effect  Sept.   1.    1908. 

!  745.  [Ain*d,  1908.1  Trannfer  of  money h  and  ■ecnrltfen 
to  eonnty  treaHnrem. 

All  moneys  and  securities  paid,  transferred,  or  deposited  into 
court,  must  be  paid  or  transferred,  either  directly  or  by  the 
officer  who  is  required  by  law  first  to  receive  it,  to  the  county 
treasurer  of  the  county,  where  the  action  is  triable,  or  to  such 
other  county  treasurer  as  the  court  specially  directs.  Where 
money  is  paid,  or  a  security  is  delivered  to  an  officer,  other  than 
the  county  treasurer,  lie  must  i>ay  or  transfer  it  to  the  county 
treasurer  within  two  days  after  he  receives  it.  In  the  city  of 
New  Y'ork  he  must  pay  it  to  the  chamberlain  within  two  dayR 
after  he  receives  it.  A  fond,  mortgage  or  other  security,  or  a 
certificate   or   transfet  of   str)ck,    taken   uiion   the   investment   of 
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money  paid  into  Gonrt,  nmst  be  taken  to  the  county  treasurer  of 
the  county  where  the  fund  belongs,  in  his  name  of  office;  or  to 
such  other  county  treasurer  as  the  court  specially  directs. 

Sntotmce  of  so  mnch  of  L.  1848,  ch.  27T,  I  1  (4  Edm.  593),  as  properly 
belongs  to  this  title,  and  Is  not  obsolete;  and  the  first  two  sentences  of 
Bale  88.  8ee,  atao,  2  R.  8.  171,  172,  part  3.  ch.  1,  tit.  2,  H  17,  18,  and 
24  (3  Edm.  177  et  seq.)  ;  also  L.  1847,  ch.  280,  |  71  (8  R.  8..  5th  ed. 
285;  4  Edm.  575).    Am'd.  L.  1008,  ch.  183.    In  e/Tect  Sept.  1.   1908. 

S  74A.  [Am'd,  1802,  1800.]  Fiiiid«|  where  aad  how  de- 
posited, or  inveated. 

All  funds  or  moneys  paid  into  court  shall  be  deposited  in  such 
savings  bunk,  trusf  company,  bank,  banking  association  or  with 
such  hanker,  as  shall  be  designated  by  the  comptroller,  as  soon 
as  received  by  the  custodian  thereof.  But  the  money  mnst  be 
deposited  in  the  county  where  the  fund  belongs,  where  it  can 
lie  done  conveniently  and  safely  and  with  advantage  to  the 
parties  interested. 

L.  1892,  ch.  651.  Am'd  by  L,  1000,  ch.  65.  Partly  repealed  by  L.  1900, 
ch.  10.  See  Consolidated  Laws,  tit.  Banking  I^aw,  {  44.  See  note  44  of 
notes  of  Board  of  Statutory  OonsoUdatlou  at  end  of  code. 

i  747.  [Am*d,  1892,  1008.]  Power  of  each  court  to  direct 
]»ATiueut  or  rein  veil  tiuent  of  itM  funds. 

Each  court  may  direct  that  money  paid  into  that  court  in  any 
action  or  proceeding  brought  therein,  or  any  bond,  mortgage  or 
other  security  which  represents  property  belonging  to  any  suit 
or  party  interested  therein,  may  be  paid  out,  transferred,  in- 
vested or  reinvested  in  any  manner  or  form  that  appears  to  it 
best  for  the  interests  of  the  owners  thereof.  But  such  directions 
niust  be  embodied  in  an  order  or  decree  of  said  court,  founded 
apon  proper  and  suQlcient  evidence  satisfactory  to  the  court  that 
such  disposition  of  the  property  is  best  for  the  interests  of  the 
owners  thereof  or  parties  interested  therein. 

L.    1892,   ch.  «51;   L.    1908,  ch.   183.    In  effect  Sept.   1.   1908. 

I  748.   (Am'dy   181>2.]     Application  of  precedlnir  section. 

The  provisions  of  the  last  preceding  section  shall  apply  to  all 
courts  of  record  of  the  state. 

L.   1892,  ch.  651. 

f  749.  [Am^d,  1877.]  PoiFrem  of  certnln  oAcers,  tonch- 
iniT  Mcenrltles,  etc* 

A  county  treasurer,  or  other  officer,  or  a  guardian,  committee. 
or  other  trustee,  in  whose  name  is  taken  a  bond,  mortgage,  or 
other  6€»curity,  or  public  stock,  representing  money,  paid  into 
<*<»urt,  in  an  action;  or  to  whom  stock  (»r  a  security,  or  an  acfoimt 
deed,  voucher,  receipt,  or  other  paper,  representing  or  relating 
to  such  money,  is  transferred,  delivered,  made,  or  given,  pur- 
suant to  law,  is  vested  with  title  for  the  purposes  of  the  trust, 
and  may  bring  an  action  niK>n  or  in?  relation  to  the  same,  In  his 
official  or  representative  character. 

S  750.  Provision    relatlnflr    to    death,    removal,    etc.,    of 


On  the  expiration  of  the  official  term  of  a  county  treasurer, 
or  where  a  vacancy  occurs  in  his  office,  by  death  or  otherwise, 
all  public  stock,  bonds,  mortgages,  and  other  securities  held  by 
him,  as  preeoribed  in  this  title,  vest  in  his  successor  in  office;  and 
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all  money  deposited,  as  prescribed  in  this  title,  in  a  bank,  trast 
company  or  otber  depository,  to  his  credit.  Tests  in,  and  must 
be  carried  to,  the  account  of  his  succesaor  in  office. 
2  a.  S.  172,  fl  26  aud  27  (2  Edm.  178).  connolldated  and  ateldged. 

I  751.  [Aiii*d,  1892.]  Fnnda  or  property  not  to  bo  onr- 
rendered  'irltlioitt   order. 

No  money,  security  or  other  property  which  shall  have  been 
placed  in  the  custody  of  the  court  shall  be  surrendered  without 
the  productioD  of  a  properly  certified  copy  of  an  order  of  the 
court,  in  whose  custody  said  money,  security  or  other  property 
shall  have  been  placed,  duly  made  and  entered,  directing  such 
disposition.  Kach  order  must  be  countersigned  by  the  presiding 
judge  by  whose  direction  it  is  made. 

L.  1892.  ch.  651. 

I  752.   [AmM,  1892,  1909.]    Coatodian's  books  of  aceonnt. 

Every  officer  having  charge  of  moneys,  securities  or  other  prop- 
erty in  the  custody  of  the  court,  shall  keep  a  book  or  books  in 
which  he  shall  make  an  exact  account  thereof.  Such  book  or 
books  shall  state  the  name  of  the  court,  the  title  of  the  case,  the 
date  of  receipt,  from  whqm  received,  the  ntnonnt  of  money,  if 
any,  and  a  description  of  the  securities  or  other  property  received, 
if  any,  and  each  addition  of  interest;  also  the  date  and  descrip- 
tion of  each  order  for  payment  and  the  dates  and  amounts  of 
pa>'ments  thereunder  and  to  whom  paid;  also  an  account  of 
each  change  of  investment,  if  any. 

L.  1892.  ch.  651.  AmM  by  L.  1900,  ch.  65.  Also  partly  repealed  by 
L.  1900.  th.  10.  See  Ooiiiolidated  LawR.  tit.  Banking  Law.  |  45.  See  note 
m  of  Dotes  of  Board  of  Statutory  Commliilatlon  at  end  of  code. 

i  753*  [Am'dy  1892.]     Annual  reports  to  eoaaptroller. 

Every  treasurer  or  financial  officer  who  has  In  charge  or  ihmi- 
session  or  under  his  control,  money,  bonds,  stocks,  mortgages, 
or  any  other  securities  or  property  as  prescribed  in  tills  title, 
must,  once  in  each  year,  make  a  rei>ort  to  the  comptroller  at 
the  time  and  in  the  f^rm  and  manner  which  he  may  prescribe, 
containing  a  true  stotemeiit  of  his  accounts  for  the  preoedinj? 
year  or  from  the  time  of  the  last  report.  This  report  must  be 
verified  by  the  oath  of  such  officer,  and  must  be  accompanied 
by  the  certificate  of  the  proper  officer  of  eftch  bank  or  trust 
company,  stating  the  exact  amount  on  deposit  with  such  corpora- 
tion to  the  credit  of  each  case  separately.  Such  officer  or  bank 
or  trust  company  shall  furnish  any  additmnal  report  to  the 
comptroller  or  to  the  court  at  such  time  and  In  such  detail  as 
may  be  required. 

L.    1892,   ch.   691. 


.o,  8  and  0,  L.  1S92,  ch.  651,  do  not  amend  the  Code  of  Civ. 
Proc.,  but  relate  to  same  subject  as  the  Code  section  amended  by 
that  act,  and  are  inserted  here  for  conveni«ice  of  attorneys, 

§  8.  The  comptroller  is  authorized  to  employ  such  special  clerk 
or  clerks  as  he  may  deem  necessary,  to  carry  out  the  provisions 
of  this  act;  and  he  shall  cause  an  examination  of  the  account? 
of  the  officers  referred  to  in  this  act  to  be  made  at  least  once  iu. 
each  year,  and  shall  enforce  the  provisions  thereof. 

S  U,  Whenever  any  sum  of  money,  paid  into  court,  shall  have 
remained  in  the  hands  of  any  county  treasurer,  or  ot  the  cfauam 
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berlain  of  the  city  of  New  York,  for  the  period  of  twenty  years, 
it  shall  be  paid  over  by  such  officer  with  all  aceumulations  of 
interest  thereon,  aftor  deducting  his  legal  fees,  to  the  treasurer 
of  the  state  of  New  York.  The  said  treasurer  shall  pay  such  sum 
to  the  owner  or  owners  thereof  upon  the  presentation  to  him  of 
the  warrant  of  the  comptroller  tiiorefor.  The  comptroller  shall 
draw  his  warrant  for  such  sum  upon  the  presentation  to  him  of 
an  order  of  the  court  made  in  accordance  with  section  seven  hun- 
dred and  iifty-one  of  the  Code  of  Civil  Procedure  and  upon  due 
notice  to  said  comptroller.] 

f  704.  Theae  provtnlona  applicable  In  Ne^vr-York  to  tlic 

Each  provision  of  this  title,  relating  to  a  county  treasurer, 
applies  to  the  chamberlain  of  the  city  of  New-York,  with  respect 
to  money  paid  into  court,  in  an  action  triable  in  the  city  and 
county  of  New- York,  or  with  respect  to  money,  or  a  bond,  mort- 
Kftge  or  other  security,  or  public  stock,  representing  money  i>a\d 
into  court;  except  where  special  provision,  with  respect  to  the 
same,  is  otherwise  made  by  law. 
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TITLE  IV. 

ProceedingB  upon  the  death  or  disability  of  a  party  or  tli% 

transfer  of  his  interest. 

See.  755.  Action;  when  not  to  abate. 

766.  Proceedings  upon  transfer  of  interest,  or  detolatlon  of  liability. 

757.  Id.;  when  sole  ]>arty  dies  and  action  snrrlves. 

758.  Id.;  when  one  of  seyeral  parties  dies. 

759.  700.  Id.;  when  part  of  cause  of  actl<Mi  surrlTes. 

761.  When  court  may  order  action  abated. 

762.  Special  cases  excepted. 

783.  Doafh  of  party  after  rerdlct.  etc. 

764.  Action  for  a  wrong  not  to  abate  after  Terdlct,  etc. 

766.  No  verdict,  etc.,  can  be  taken  after  a  party's  death. 

766.  Death,  etc.,  of  public  officer  or  trustee. 


i  75S.  [Am*d,   1801.]      Action  j  when  not  to  mbate. 

An  action  does  not  abate  by  any  event,  if  the  cause  of  action 
survives  or  continues.  A  special  proceeding  does  not  abate  by 
any  event,  if  the  right  to  the  relief  sought  in  such  special  pro- 
ceeding survives  or  continues,*  but  this  provision  as  to  special 
proceeding  applies  only  to  cases  where  a  party  dies  after  this 
act  takes  effect. 

L.  1891,  ch.   284. 

i  756.  Proceedinar*  npon  transfer  of  tnterest,  or  dcrolii* 
tion  of  llnbllitr. 

In  case  of  a  transfer  of  interest,  or  devolution  of  liability,  th« 
action  may  be  continued,  by  or  against  the  original  party;  unless 
the  court  directs  the  person,  to  whom  the  interest  is  transferred, 
or  upon  whom  the  liability  is  devolved,  to  be  substituted  in  th« 
action,  or  joined  with  the  original  party,  as  the  case  requires. 

Co.  Proc.,  9  121,  the  third  sentence. 

i  7S7.  TAm'd,  1N79,  1891.]  Id.;  wben  sole  partr  dies  anA 
action  nvrvlveii. 

In  case  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  it 
the  cause  uf  action  survives  or  continues,  the  court  must,  upon 
a  motion,  allow  or  compel  the  action  to  be  continued,  by  or 
against  his  representative  or  successor  in  interest.  In  case  of 
the  death  of  u  sole  party  to  a  special  proceeding  after  this  act 
takes  effect,  if  the  right  to  the  relief  sought  in  such  proceeding 
survives  or  continties.  the  court  must,  upon  a  motion,  allow  of 
compel  such  proceeding  to  be  continued  by  or  against  his  repre- 
sentative or  successor  in  interest.    This  provision  as  to  a  spedaJ 


c.  8,  t.  4  TRANSraR  OF  IVrEUEST.  §§  758-CO 

proceeding  does  not  apply  where  provision  for  such  continuance 
Uas  been  otherwise  made  by  law. 

I..   1801,  ch.  284.      iSee  2  R.   S.  448,  ft  2. 

S    7S8.   lAmk*d,   1877»]      Id*;   wl&em   one   of   seTeml   yarttea 


In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  the  entire  cause  of  action  survives 
to  or  against  the  others,  the  action  may  proceed  in  favor  of  or 
against  the  survivors.  But  the  estate  of  a  person  or  party 
jointly  liable  upon  contract  with  others  shall  not  be  discharged 
by  his  death,  and  the  court  may  make  an  order  to  bring  in  the 
proper  representative  of  the  decedent,  when  it  is  necessary  so 
to  dd,  for  the  proper  disposition  of  the  matter;  and,  where  the 
liability  is  several  as  well  as  joint,  may  order  a  severance  of 
the  action  so  that  it  may  proceed  separately  against  the  repre- 
sentative of  the  decedent,  and  against  the  sorviving  defendant 
or  defendants. 

3   R.  S.  386,  i  1  (2  Edm.  401). 


}  758«  Id. I  when  part  of  eanse  of  notion  ■nrvl'vea. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  part  only  of  the  cause  of  action, 
or  part  or  some  of  two  or  more  distinct  causes  of  action,  sur- 
vives to  or  against  the  others,  the  action  may  proceed,  without 
briDging  in  the  successor  to  the  rights  or  liabilities  of  the 
deceased  party;  and  the  judgment  shall  not  affect  him,  or  his 
interest  in  the  subject  of  the  action.  But  where  it  appeani 
proper  so  to  do,  the  court  may  require  or  compel  the  successor, 
or  a  person  who  claims  to  be  the  successor,  to  be  brought  in  -r 
as  a  party,  upon  his  own  application  or  upon  the  application  of 
a  party  to  the  action. 

SrabstltQto  for  2  R.  S.  184.  189,  portions  of  M  108,  109,  115,  117,  120,  and 


i  760.  [Am'd,  1879.]     The  am 

In  a  case  specified  in  the  foregoing  sections  of  this  title,  where 
aneh  a  person  applies  in  his  own  behalf,  the  court  may  direct 
that  he  be  made  a  party,  by  amendment  of  the  pleadings,  or 
otherwise  as  the  case  requires.-  Where  an  application  is  made 
by  the  plaintiff,  to  bring  in  such  a  person  as  defendant,  the 
coart  may  direct  that  a  supplementai  summoos  issue,  and  that 
supplemental  pleadings  be  made.  Where  an  application  is 
made  by  a  defendant  to  bring  in  such  a  person,  the  court  may» 
aad  where  the  protection  of  the  applicant's  rights  requires  it, 
must,  permit  the  defendant  to  commence  a  cross  action  for  that 
purpose.  The  cross  action  must  be  brought  in  the  same  court, 
unless  the  order  otherwise  specially  directs.  If  it  directs  that 
the  action  be  commenced  in  another  court,  the  latter  court  may, 
hy  order  at  any  time  after  the  cross  action  is  commenced,  remove 
to  itself  the  original  action,  with  like  effect  as  if  it  had  been 
brought  therein.    Unless  the  conrt  otherwkie  directs,  the  original 
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action  and  the  cross  action  must  be  tried,  and  judgment  rendered 
therein,  as  if  they  were  one,  action. 

Id.  (2  Edm.  191). 

(  761.  llVlieii  court  may  order  action  abated. 

At  any  time  after  the  death  of  the  plaintiff,  or  after  the  mar- 
riage of  the  plaintiff,  where  it  affects  the  rights  of  either  party, 
the  court  may,  in  its  discretion,  upon  notice  to  such  persons  as 
it  directs,  and  upon  the  application  of  the  adverse  party,  or  of 
It  person  whose  interest  is  affected,  direct  that  the  action  abate, 
unless  it  is  continued  by  the  proper  parties,  within  a  time  speci- 
fied in  the  order,  not  less  than,  six  months,  nor  more  than  one 
year,  after  the  granting  thereof. 

Ck).  Proc.,  I  121,  fifth  seoteDce,  am'd.     See  f  178& 

i  762.  Special  cases  excepted. 

The  foregoing  provisions  of  this  title  do  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  law. 

i  768.  Death  of  party  after  verdict,  etc. 

If  either  party  to  an  action  dies,  after  an  accepted  offer  to 
allow  judjinnent  to  be  taken,  or  after  a  verdict,  report,  or  decision, 
or  an  interlocutory  judgment,  but  before  final  judgment  is 
entered,  the  court  must  enter  final  judgment,  in  the  names  of  the 
original  parties;  unless  the  offer,  verdict,  report,  or  decision,  or 
the  interlocutory  judgment,  is  set  aside. 

2  B.  S.  387,  f  4.  am'd. 

i  764.  [Am'd,  IINM.]  Action  for  a  wronv  not  to  abate  after 
verdict,  etc.. 

An  action  commenced  by  a  father  to  recover  damages  for  the 

■eduction  of  his  minor  daughter  does  not  abate  by  his  death, 

but  survives  to  the  mother  of  such  daughter,  who  may  recoTer 

both  actual  and  exemplary  damages  therein  to  the  same  extent 

ts  though  the  original  party  plaintiff  had  lived.     After  verdict, 

report  or  decision  in  an  action  to  recover  damages  for  a  personal 

injury,  the  action  does  not  abate  by  the  death  of  a  party,  but 

the  subsequent  proceedings  are  the  same  as  in  a  case  where  the 

fa  use  of  action  survives.     And  in  case  said  verdict,  report  or 

decision  is  reversed  upon  questions  of  law  only,  said  action  does 

not  abate  by  the  death  of  the  party  against  whom  the  same  was 

rendered. 

h,  1904.  ch.  379.     In  effect  Sei>t  1,  UMM. 

1  765.  IVo  verdict,  etc.,  can  be  talcen  after  a  party^M  deatlt. 

This  title  does  not  authorize  the  entry  of  a  judgment  against 
a  party,  who  dies  before  a  verdict,  report,  or  decision  is  actually 
rendered  against  him.  In  that  case,  the  verdict,  report,  or  de- 
cision 18  absolutely  void. 

2  R.  S.  387,  I  S  (2  Edm.  402),  am'd. 

I  706.  Dearth y  etc.,  of  pabllc  ofllcer  or  trumte^^ 

Where  an  action  i>r  npec-iol  proceeding  is  anthorized  or  directed 
by  law,  to  be  brought  by  or  in  the  name  of  a  public  officer,  or 
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b^  a  receiyer,  or  other  troBtee,  appointed  by  virtae  of  a  statute, 
his  death  or  removal  does  not  aoate  the  action  or  s|>ecial  pro- 
ceeding; but  tike  same  may  be  continued  by  his  successcyr,  who 
mast,  upon  his  application,  or  that  of  a  party  interested,M>e  sub- 
stitated  for  that  purpose,  by  the  order  of  the  court,  a  copy  of 
which  must  be  annexed  to  the  judgment-roll. 

2  B.  8.  888,  I  14;  and  Lu  1832,  ch.  295,  f  8  (3  Edm.  674),  ooofoUdated. 

ITS 
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Motions  and  orders  generally. 

Sec.  767.  Deflnltlon  and  form  of  an  order. 

"mm.  An  application  for  an  order  is  a  motion^ 
7ttU.  Motions  in  supreme  court;  whore  to  be  heard. 
77U.  Motions  in  New  York  city. 

771.  In  absence  ot  judxe.   motion  may  be  transferred  to  another  judge. 

772.  773,   What  Judges  may   malie  orders  out  of  court,    without  notice. 

774.  Review  of  order  made  by  a  Judge  of  another  court. 

775.  When  stay  of  proceedings  not  to  exceed  twenty  days. 

77t$.  Subseuqent  application  for  order  after  denial,   etc.,  of  prior  application. 
777.  Id. :  as  tu  application  for  Judgment. 
77H.  Penalty  for  violating  last  two  sections. 
779.  Costs  of  a  motion;  how  collected. 

I  7<S7.  [Am'd,  I8II9  1012.J    Definition  and  form  of  an  order. 

A  direction  of  a  court  or  judge,  made,  as  prescribed  in  this  act, 
in  au  action  or  special  proceeding,  must  be  in  writing,  unless  other- 
wise specified  in  the  particular  case.  SSuch  a  direction,  unless  it  is 
contained  in  a  judgment,  is  an  order.  In  determining  a  motion,  the 
court  shall  cause  its  determination,  together  with  a  recital  of  the 
papers  read  on  the  motion  on  either  side  to  be  indorsed  on  or  ap- 
pended to  the  back  of  the  motion  papers  and  shall  sign  the  same  and 
such  indorsement  and  signature  shall  constitute  the  order  of  the 
court;  but  nothing  herein  contained  shall  prevent  the  court,  upon 
the  application  of  either  party,  from  resettling  such  order  in  the 
form  of  the  written  order  heretofore  in  use.  Upon  such  resettle- 
ment of  the  order,  where  the  right  to  appeal  depends  upon  whether 
or  not  such  order  was  made  in  the  exercise  of  discretion,  or  whether 
or  not  the  decision  upon  which  it  is  based  involves  a  question  of 
law,  such  order  shall  so  state  the  ground  upon  which  it  was  made. 

Co.  Proc,  5  400,  am'd.   Am'd  by  L.  1911.  ch.  368;  L.  1912,  ch.  86.  In  effect 
Sept.  1.  1U12. 

i    7ttH.    [Am*d,    1I>00,    1011.]      An    application    for   an   order 
1«  a   motion. 

Snch  application  or  motion  must  be  made  to  a  court,  or  to  a 
judge  or  justice  thereof.  When  the  defendants  have  made  de- 
fault in  appearing  in  an  action  or  proceeding,  any  application  or 
motion  therein  may  be  made  to  the  court  or  to  a  judge  or  justice 
thereof  out  of  court.  Where  any  of  the  defendants  in  an  action 
or  proceedings  have  ai»peared,  all  motions  or  applications  there- 
after made  in  such  action,  or  proceedings,  except  a  motion  made 
for  an  extension  of  time  on  two  days*  notice  under  rule  twenty- 
four  of  the  general  rules  of  practice  which  may  be  made  to  a 
judge,  and  except  wliere  it  is  otherwise  authorized  by  law,  must 
be  made  to  the  cotirt,  unless  such  defendants  consent  to  the  mak- 
ing of  such  motion  or  application  to  a  judge  or  justice  out  of 
court.  Except  in  the  first  judicial  department  an  order  which 
is  authorized  by  statute  to  be  made  at  chambers  may  be  made 
by  the  court.  Any  pn>ce4'ding  which  is  required  by  statute  ro 
be  instituted  by  petition  may  also  be  instituted  by  an  affidavit 
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setting  forth  the  matter  which  it  is  required  that  the  petition 
shall  contain,  accompanying  a  notice  of  an  application  for  the 
relief  which  would  properly  be  prayed  for  in  the  petition;  and 
in  like  nMinner  a  proceeding  which  is  required  by  statute  to  be 
instituted  by  affidavit  may  be  instituted  by  petition.  The  party 
making  a  motion  may,  in  the  notice  thereof,  specify  one  or  more 
kinds  of  relief  in  the  alternatiTe  or  otherwise,  and  the  adverse 
party  must,  where  at  least  eight  days*  notice  of  the  motion  shall 
he  given,  at  least  one  day  prior  to  the  time  at  which  the  motion 
is  noticed  to  be  heard,  serve  upon  the  attorney  for  the  moving 
party  copies  of  the  affldavits  and  papers  which  he  expects  to 
rpad  in  opposition  to  the  motion;  he  may,  at  least  three  days 
prior  to  the  time  at  which  the  motion  is  noticed  to  be  heard, 
serve  upon  the  attorney  for  the  moving  party  a  notice,  with  or 
without  affidavits  or  other  papers  in  support  thereof,  specifying 
any  kind  or  kinds  of  relief  in  the  alternative  or  otherwise  to 
which  he  claims  to  be  entitled  in  the  action  whether  the  relief  so 
asked  for  be  responsive  or  not  to  the  relief  asked  for  by  the 
moving  party*  Upon  the  hearing  of  a  motion  relief  shall  not  be 
denied  to  any  party  because  of  defects  or  insufficiencies  in  the 
muving  papers  which  can  be  cured  upon  the  hearing  or  before 
the  entry  of  the  order  thereon,  but  the  court  or  judge  shall  direct 
that  such  defects  or  insufficiencies  be  cured  or  supplied  forthwith, 
and  shall  proceed  to  hear  and  consider  the  motion,  or  may  direct 
the  motion  to  stand  over  to  be  heard  at  a  subsequent  time  or 
place.  In  either  case  it  may  award  against  the  party  in  whose 
moving  papers  or  application  such  defect  or  insufficiency  appears, 
costs  in  favor  of  the  adverse  party.  Whenever  a  motion  is  made 
to  net  aside  or  vacate  an  order,  judgment  or  decree  or  any  paper 
filed  or  proceeding  taken,  because  of  technical  defects  therem,  or 
because  of  defects  or  insufficiencies  in  the  papers  or  proceedings 
upon  which  it  was  made  or  entered  and  such  defects  or  insuffi* 
ciencies  can,  without  prejudice  to  intervening  rights,  be  cured  or 
supplied,  it  shall  be  the  duty  of  the  court  to  direct  upon  the 
hearing  of  such  motion,  that  such  defects  or  insufficiencies  in  the 
order,  judgment  or  decree,  or  in  the  papers  or  proceedings,  be 
cared  or  supplied  nnnc  pro  tunc,  awarding  against  the  party  in 
whose  order,  judgment  or  decree,  or  in  whose  papers  or  pro- 
ceedings such  drfects  or  insufficiencies  appear,  costs  in  favor  of 
the  adverse  party.  The  pleadings  in  an  action  sITall  at  all  times 
when  a  motion  is  made  therein  be  deemed  to  be  before  the  court 
although  not  specifically  referred  to  in  the  notice  of  motion. 

Id..  I  401,  «ubd.  1,  L.  1900,  ch.  147;  L.  1911,  ch.  763,  Id  effect  Sept.  1, 
1911. 

§  760.  [Am'd,  1879.]  Motloim  in.  snpreine  court i  where 
to  be  heard. 

A  motion,  upon  notice,  in  an  action  in  the  supreme  court  must 
he  made  within  the  judicial  district  in  which  the  action  is  triable, 
or  in  a  county  adjomiug  that  in  which  it  is  triable;  exfopt  thnt 
where  it  is  triable  in  the  first  judicial  district,*  the  motion  must 
be  made  in  that  district;  and  a  motion  upon  notice,  cannot  be 
made  in  that  district  in  an  a<*tion  triable  elsewhere.  But  this 
section  does  not  apply  to  a  case  where  it  is  specially  prescribed 

•  Thf*  wordfl,  '*  the  motion  must  bo  mado  In  that  dletrlct,"  omitted  by  error 
in  ensroaglng. 
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by  law  that  a  motion  may  be  made  in  the  coanty,  where  the 
upplicant,  or  other  persou  to  be  affected  thereby,  or  the  attor- 
uey,  resides. 
Id.,    f   401,   8ubd.    4,    am'd. 

I   7T0.   MotlonM  In  New  York:  city. 

In  the  first  judicial  district,  a  motion  which  elsewhere  must  be 
made  in  coiirt,  may  be  made  to  a  judge  out  of  court,  except  for  a 
new  trial  on  the  merits. 

Id.,  subd.  2. 

i  771.  In  abHenoe  of  Jndse,  atotloit  maT  be  transferred 
to  anotber  Jadse. 

Where  notice  of  a  motion  is  jfiven.  or  an  order  to  show  cause 
is  returnable,  before  a  judge,  out  of  court,  who,  at  the  time  fixed 
for  the  motion,  is  or  will  be  absent,  or  unable,  for  any  other 
cause,  to  hear  it,  the  motion  may  be  transferred,  by  his  order. 
made  before  or  at  that  time,  or  by  the  written  stipulation  of  the 
nttoruoys  for  the  parties,  to  another  judge,  before  whom  it  might 
have  been  originally  made. 

Co.    Proc,   I   404,   am'd.     See  f   26,   ante. 

S  772.  [Am*d,  1N»5.1  Wbat  Jndsc*  may  make  order*  out 
oi  eourt,  without  notice. 

Where  an  order,  in  an  action,  may  be  made  by  a  judge  of  the 
court,  out  of  court,  and  without  notice,  and  the  particular  judge 
is  not  specially  designated  by  law,  it  may  be  made  by  any  judge 
of  the  fourt,  in  any  part  of  the  State;  or,  except  to  stay  p^oce€^d- 
ings  after  verdict,  report,  or  decision,  by  a  justice  of  the  supreme 
court.  t»r  by  the  county  judge  of  the  county  where  the  action  is 
triable,  or  in  which  the  attorney  for  the  applicant  resides.  Where 
such  an  order  grants  a  provisional  i*emedy,  it  can  be  vacated  only 
in  the  mode  specially  prescribed  by  law;  in  any  other  case,  it 
may  be  vacated  or  modi  tied,  without  notice,  by  the  judge  who 
made  it,  or,  upon  notice,  by  him,  or  by  the  court. 

Id..  I  401.  subd.  3;  and  Id.,  S  324,  conaoUdated  and  am'd.  See  ante,  I  241; 
L.    Ib'Jo,    ch.    946. 

I   77:i.   The  name. 

The  limitation,  contained  in  the  last  section,  of  the  county 
judges  who  may  make  an  order,  does  not  apply  to  a  case  where 
it  is  prescribed  in  this  act,  in  general  words,  that  a  particular 
order  may  be  made  by  a  county  judge,  or  by  any  county  judge. 

{  774.  [Am*d,  1877.]  Review  of  order,  made  by  a  Jodire 
of  another  court. 

An  action,  made  by  a  judge  of  a  court,  other  than  the  court  in 
which  the  action  is  pending,  may  be  reviewed  in  the  same  man- 
ner, as  if  it  was  made  by  a  judge  of  the  court,  in  which  the  action 
is  pending. 

Co.    Prw..   §  403,   last  clauao,   aniM.     Srv   f   327,  ante. 
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i   775.   [Am'dy    1877.]      IVheia    mtuy   of   proceedlnira    not    to 
exceed   tvvrenty  days. 

An  order  to  stay  proceedings  in  an  action,  for  a  longer  time  ' 
than  twenty  days,  shall  not  be  made  by  n  judge,  ont  of  court, 
except  to  stay  proceedings  under  an  order  or  judginent  appealed 
from,  or  where  it  is  made  upon  notice  of  the  application,  to  the 
adTcrse  party,  or  in  cases  where  special  provision  is  otherwise 
made  by  law. 

Id.,  f  401,  subd.  6.     Soe  Rule  67. 

S  776.  Sobseavent  aiipllcatlon  for  order  after  denial^ 
ete.9  of  prior  applicatlonr. 

If  an  application  for  an  order,  made  to  a  judge  of  the  court, 
or  to  a  county  judge,  is  whoMy  or  partly  refused,  or  granted 
conditionally,  or  on  terms;  a  subsequent  application,  in  reference 
to  the  same  matter,  and  in  the  same  stage  of  the  proceedings, 
shall  be  made  only  to  the  same  judge,  or  to  the  court.  If  it  is 
made  to  another  judge,  out  of  court,  an  order  granted  there- 
apon  must  be  vacated  by  the  judge  who  made  it;  or,  if  he  is 
absent,  or  otherwise  unable  to  hear  the  application,  by  any  judge 
of  the  court,  upon  proof,  by  <affidavit,  of  the  facts. 

2   R.   S.   281.   i  27   (2  Edm.   297;;   and   Id.   173.   SS   32,   33  and  34  (2  Eklm. 

i    777.  Id.)  a«  to  application  for  Jadflrment. 

Where  an  application  is  made  to  the  court  for  judgment,  it 
cannot  be  withdrawn,  without  the  express  permission  of  the 
court;  and  a  subsequent  application  for  judgment  shall  not  be 
made,  at  a  term  held  by  another  judge,  except  where  the  first 
application  is  so  withdrawn:  or  where  the  directions,  given  there- 
upon, require  an  act  to  be  done,  before  judgment  can  be  ren- 
dered; or  where  the  fact  of  the  former  application  is  stated,  and 
the  proceedings  thereupon,  and  subsequent  thereto,  are  fully  set 
forth,  in  the  papers  upon  which  the  application  is  made. 

i   T78.  Pemaltr  for  vlolatlnar  last  two  sections. 

A  person  making  an  application,  forbidden  by  the  last  two 
sections,  with  knowledge  of  the  previous  application,  shall  be 
punished  by  the  court,  for  a  contempt. 

2   R.   S.   281,    I   28. 

« 

I  779.  fAm'd,  1879,  1882  and  1884.1  Costa  of  a  motion) 
Jio'vir  collected* 

Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed ' 
by  an  order  to  be  paid,  are  not  paid  within  the  time  fixed  for 
that  purpose  by  the  order,  or  if  no  time  is  so  fixed  within  ten 
days  after  the  service  of  a  copy  of  the  order,  an  execution  against 
the  personal  property  only  of  the  party  required  to  pay  the  same, 
may  be  issued  by  any  party  or  person  to  whom  the  said  costs 
or  Bum  of  money  is  made  payable  by  said  order,  or  in  case  per- 
nusaion  of  the  court  shall  be  first  obtained  by  any  party  or  per- 
son having  an  interest  in  compelling  payment  thereof,  which 
ezecQtioiL  shall  be  in  the  same  form,  as  nearly  as  ma^-  be,  as 
an  execution  upon  a  judgment,  omitting  the  recitals  and  directions 
relating  to  real  property;  and  all  proceedings  on  the  part  of  the 
party  required  to  pay  the  same,  exct»[)t  to  review  or  vacate  the 
order,  are  stayed   without  further  direction  of  the  court,  until 
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the  payment  thereof.  But  the  adverse  party  may,  at  his  election, 
waiye  the  stay  of  proceedings.  Where  the  order  directs  that 
the  costs  of  a  motion  abide  the  event  of  the  action,  or  where 
costs  of  a  motion,  awarded  by  an  order,  have  not  been  collected 
when  final  judgment  is  entered,  they  may  be  taxed  as  part  of 
the  costs  of  the  action  or  set  off  against  costs  awarded  to  the 
adverse  party,  as  the  case  requires.  But  nothing  herein  con- 
tained shall  be  so  construed  as  to  relieve  a  party  or  person 
from  punishment  as  for  contempt  of  court  for  disobedience  to 
an  order  in  any  case  when  the  remedy  of  enforcement  by  such 
proceedings  now  exist. 

See  Code  of  Proc.,  as  am'd  In  1876;  L.   1884,  di.   181;  f  S288,  post. 
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TITUS  VI. 
XiaoeUaneoiui  practice  regulations. 

Aitlcl*  1.  Oenenl  regnlmtloDg  respecting  time. 

5.  Preferred  and  deferred  eauee. 
8.  Serrice  ^f  pepen. 

4.  DlMoreiy  ef  books  and  papera. 

§.  Qeoeral  refolatlons  respecting  bonds  and  ondertakinga. 

6.  Other  mattan. 

ARTICI^B    FIRST. 

General  regtUaiione  respecting  time, 

fse.  780.  Notice  of  motion,  to  be  eight  days. 

781.  How   time   enlarged,   before   its   expiration. 

782.  Gop7  of  affldarlt  must  be  serred. 
788.  Relief,  after  time  haa  expired. 

784.  When  time  cannot  be  extended. 

785.  Qnallflcatlen  of  last  section. 

788.  Orders  In  certain  actions;   bow  published. 

787.  Time  for  pnblicatlon  of  notice;  how  computed. 

788.  (Bapealed.J 

}  780.  Motiee  of  motion,  to  be  elvlit  dar** 

Where  special  provision  is  not  otherwise  made  by  law,  or  bj 
the  general  rules  of  practice,  if  notice  of  a  motion,  or  of  any 
»ther  proceeding  in  an  action,  before  a  court  or  a  judge,  is 
necessary,  it  must,  if  personally  served,  be  served  at  least 
eight  days  before  the  time  appointed  for  the  hearing;  unless  the 
court  or  a  judge  thereof,  or  a  county  judge  of  the  county  where 
the  action  is  triable  or  in  which  the  attorney  for  the  applicant 
resides,  upon  an  affidavit  showing  grounds  therefor,  makes  an 
order  to  snow  cause,  why  the  application  should  not  be  granted; 
8nd.  In  the  order,  directs  that  service  thereof,  less  than  eight 
9ayB  before  it  is  returnable,  be  sufficient. 

Bee  L.  1880,  eh.  219.    Saa  also  Rules  87.  87. 

I  781.  How  time  ealargred,  before  ita  expiration. 

Where  the  time,  within  which  a  proceeding  in  an  action,  after 
its  commencement,  must  be  taken,  has  begun  to  run,  and  has 
not  expired,  it'  may  be  enlarged,  upon  an  affidavit  showing 
grounds  therefor,  by  the  court,  or  by  a  Judge  authorised  to 
make  an  order  in  the  action. 

Co.  Proc.,  part  of  |  405.    am*d. 

}  782.  CopT  of  aflldavit  mvat  be  served. 

In  a  case  specified  in  the  last  two  sections,  the  affidavit,  upon 
whkh  the  order  was  granted,  or  a  copy  thereof,  must  be  served 
witn  a  copy  of  the  order;  otherwise,  the  order  may  be  disregarded. 

Id. 

I  788.  Relief,  after  time  baa  expired. 

After  the  expiration  of  the  time,  within  which  a  pleading  must 
be  made,  or  any  other  proceeding  in  an  action,  after  its  com- 
mencement, must  be  taken,  the  court,  upon  good  cause  shown, 
may,  in  its  discretion,  and  upon  such  terms  as  justice  requires, 
relieve  the  party  from  the  consequences  of  an  omission  to  do 
the  act,  and  allow  it  to  be  done;  except  as  otherwise  specially 
prescribed  by  law. 

flnbrtttote  for  part  of  Go.  Proc..  |  174. 
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I  784.  IVlien   time   cannot  be   ext«n4«d. 

A  court,  or  a  jud^re,  \b  not  authorized  to  extend  the  time, 
fixed  by  law,  within  which  to  commence  an  action;  or  to  take 
an  appeal;  or  to  apply  to  continue  an  action,  where  a  party 
thereto  has  died,  or  has  incurred  a  disability;  or  the  time  fixed 
by  the  court,  within  which  a  supplemental  complaint  must  be 
made,  in  order  to  continue  an  action;  or  an  action  is  to  abate, 
unless  it  is  continued  by  the  proper  parties.  A  court,  or  a  judge» 
cannot  allow  either  of  those  acts  to  be  done,  after  the  expiration 
of  the  time  fixed  by  law,  or  by  the  order,  as  the  case  may  be, 
for  doing  it;  except  in  a  case  specified  in  the  next  aection. 
See  Co.    Proc.,   |  406. 

8   786.   [Am*d,   1877.]      dnnllflcatton   of  last   aectton. 

Where  a  party  entitled  to  apj^eal  from  a  judgment  or  order, 
or  to  move  to  set  aside  a  final  judgment  for  error  in  fact,  dies 
either  before  or  after  this  chapter  takes  effect,  and  before  the 
expiration  of  the  time  within  which  the  appeal  may  be  taken,  or 
the  motion  made,  the  court  may  allow  the  appeal  to  be  taken,  or 
the  motion  to  be  made,  by  the  heir,  devisee,  or  personal  repre- 
sentative of  the  decedent,  at  any  time  within  four  months  after 
his  death. 

1  786.  Orders  In  certain  actional  liovr  pnblialicd. 

Where  an  action  is  brought  for  the  collective  benefit  of  the 
creditors  of  a  person,  or  of  an  estate,  or  for  the  benefit  of  a 
person  or  persons,  other  than  the  plaintiff,  who  will  come  in  and 
contribute  to  the  expense  of  the  action,  notice  of  a  direction 
of  the  court,  contained  in  a  judgment  or  order,  requiring  the 
creditors,  or  other  person  or  persons  to  exhibit  their  demands, 
or  otherwise  to  come  In,  must  be  published,  once  in  each  week, 
for  at  least  three  successive  weeks,  and  as  much  longer  as  the 
court  directs,  in  the  newspaper,  published  at  Albany,  in  whicli 
legal  notices  are  required  to  be  published,  and  In  a  newspaper, 
published  in  the  county  where  the  act  is  required  to  be  done. 

2  R.   S.  188,  f  106  (2  Bdm.   190). 

I  787.  Time  for  publication  of  notice;  bovr  compnted. 

.  The  period  of  publication  of  a  legal  notice,  in  an  action  or 
special  proceeding,  brought  in  a  court,  either  of  record  or  not 
of  record,  or  bi»fore  a  judge  of  such  t^  court,  must  be  computed, 
80  as  to  exclude  the  first  day  of  publication,  and  include  the 
day,  on  which  the  act  or  event,  of  which  notice  is  given,  is  to 
happen,  or  which  completes  the  full  period  of  publication. 

Oi.    Proc.,   i   41S. 

I  788.  [Repealed,  1892,  ch.  677.]  • 
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AHTICLB  SECOlfD. 

Prtferrtd  aiid  dtf erred  oati«et. 

lac.  T89.  PrefMWic*  ^  certmln  actlOM  by  tb«  pwpl 
790.  ld«;  of  criminal  actlona. 
781.  Id.;  among  cItU  actloDS. 
7tf2.  Id.;  In  mandamua  or  praklUtttB. 
798.  Wben  an  ordar  la  oaceiiaarjr. 
794^.   [Repealed.] 

f  781I.  Pveferem««  off  eertain  actions  by  tlto  poople. 

A  trial,  motion,  appeal,  or  hearing,  in  an  action  hj  the  people 
CO  recoTer  money,  funda,  creditK,  or  other  property,  held  or  owned 
by  the  State,  or  held  or  jwued,  officially  or  otherwise,  for,  or 
in  behalf  of,  a  public  or  governmental  interest,  by  a  municipal 
or  other  pnblic  corporation,  or  by  a  board,  officer,  custodian, 
agency  or  agent  of  tne  State,  or  of  a  city,  county,  town,  Tillage, 
or  other  division,  subdiTision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  right,  obtained,  re- 
ceiTed,  conrerted,  or  disposed  of;  or  to  recover  damages,  or  other 
compensation,  for  so  obtaining,  receiving,  paying,  converting,  or 
disposing  of  the  same;  or  the  aiding  or  abutting  tnereof:  is 
tntitled,  on  the  application  of  the  attorney-general,  to  a  prefer^ 
•nre  over  any  other  business,  at  a  term  or  sitting  of  any  court 

>f  the  State,  irrespective  of  its  place  upon  the  calendar. 

L.  1870,  eh.  49,  |  6. 

9  780.  Id.  I  of  orlBtlnal  actlona. 

A  criminal  action,  including  an  appeal  or  other  proceeding  in 
a  criminal  cause,  is  entitled,  under  the  direction  of  the  court, 
lo  preference  in  the  trial  or  hearing  thereof,  over  all  civil  actions 
and  special  proceedings,  except  as  prescribed  in  the  last  sectlOM. 

Bee  post.   K  KMl,   IHi. 

I  791.  (Am'd,  1877,  1879,  1882,  1887,  1898,  1899,  1900,  190S, 
1906.1     M.|  amo uflT  cItH  actions. 

Civil  causes  are  entitled  to  preference  among  themselves.  In 
the  trial  or  hearing  thereof,  in  the  following  order,  next  after  the 
causes  specified  in  the  last  section  but  one: 

1.  [Am*d,  1879,  18W8,  190U.]  An  acfon  or  special  proceeding 
brought  by  or  against  the  people  of  the  state,  or  brought  by  the 
people  of  the  state  on  the  relation  of  a  party,  or  brought  by  or 
against  any  state  officer  or  board  of  state  offlcrrs  as  such:  where 
the  attorney  of  the  said  people,  state  officer  or  board  of  state  offi- 
cers or  attorney  for  the  plaintiffs  in  such  action  or  special  proceed- 
ii.;  has  given  notice,  at  the  time  of  the  service  of  the  notice  of 
trial  or  argument,  of  the  particular  day  in  the  term  at  which  he 
will  move  it.  If  the  action  or  special  proceeding  is  not  moved  by 
?;ud  attorney  for  trial  or  argument  on  that  day,  or  as  soon  there- 
after in  the  same  term  as  the  court  can  hear  it,  the  other 
party  may  then  move  the  trial  or  argument;  otherwise  it  shall 
not  be  moved  out  of  its  order  at  that  term  except  by  the  special 
•jrder  of  the  court. 

I*.  1808.  ch.  136;  L.  lOOC.  ch.  6t.  In  effoct  Sept.  1,  190C. 
•  2.  [Ant'd,  1882,  1898.J  An  action  or  special  proceeding  in 
which  The  City  of  New  York,  or  a  board  of  officers,  exercising 
powers  conferred  by  a  statute  for  the  protection  of  public  health 
or  public  or  private  property,  or  for  the  prevention  or  punish- 
ment of  violations  of  a  statute  relating  to  either  of  those  snbjoct^. 
or  the  commissioners  of  pilots  in  The  City  of  New  York,  are  par- 
ties; where  a  notice,  similar  to  the  notice  prescribed  in  the  last 
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subdivisioD,   has  been  served  by  their  attorney,  at  the  time  ol 
service  of  the  notice  of  trial  or  argument.     The  provisions  of  tli6 
last  subdivision,  relating  to  moving  the  trial  or  argument,  apply 
to  a  cause  within  this  subdivision. 
L.   1888,  cb.   136.    In  effect  Sept.   1,   18d8w 

3.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal 
taken  by  either  party,  in  an  action  or  special  proceeding  other 
than  as  specified  in  subdivision  first  of  this  section,  where  the 
people  of  the  State,  or  a  board  of  State  officers,  are  sole  par- 
ties, or  a  State  officer  is  sole  party,  plaintiff  or  defendant. 

3a.  [Added,  1809.]  In  the  court  of  appeals  or  the  supreme 
court,  an  appeal  taken  by  either  party  in  an  action  or  special  pro- 
ceeding from  a  judgment  or  order  declaring  a  legislative  enact- 
ment unconstitutional,  is  entitled  on  motion  of  the  appellant,  to  a 
preference  over  any  business  irrespective  of  its  place  upon  the 
calendar,  except  as  to  preferences  provided  for  in  sections  seven 
hundred  eighty-nine,  seven  hundred  ninety  and  the  preceding 
subdivisions  of  this  section. 
L.  1899.  cb.  585.    In  effect  Sept.  1, 1899. 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which  has 
died,  pending  the  action,  where  the  pendency  of  the  action  pre- 
vents a  final  settlement  of  the  estate  of  the  deceased  party. 

5.  [Am»d,  1895,  1899,  1900,  1906.]  In  any  court,  an  action 
or  special  proceeding  in  which  an  executor  or  an  administrator,  or 
testamentary  trustee,  or  an  infant,  or  a  trustee  of  a  fund  for  the 
support  and  maintenance  of  an  infant,  or  a  receiver  appointed 
by  the  court,  or  by  the  comptroller  of  the  currency  of  the  United 
States,  or  a  trustee  in  bankruptcy,  or  a  general  assignee  for  the 
benefit  of  creditors,  or  the  committee  of  a  lunatic  or  an  idiot,  or 
a  creditor  of  a  deceased  insolvent  debtor  suiug  for  the  benefit 
of  himself  and  other  creditors  interested  in  the  estate  or  prop- 
erty of  such  deceased  debtor  where  a  right  of  action  is  given  by 
express  provision  of  law,  is  the  sole  plaintiff  or  sole  defendant; 
an  action  or  special  proceeding  for  the  construction  of,  or  an 
adjudication  upon  or  to  determine  the  validity  of  the  probate  of 
a  will,  in  which  the  administrator,  with  the  will  annexed,  or  the 
executor  of  the  will  is  joined,  as  plaintiff  or  defendant,  with  one 
or  more  other  parties,  and  an  appeal  from  the  judgments  or 
decision  in  any  of  the  foregoing  actions  or  proceedings  and  in 
the  court  of  appeals  or  the  supreme  court,  an  appeal  from  the 
decree  or  decision  of  a  surrogate's  court,  determining  a  will  to 
be  valid  and  admitting  it  to  probate,  or  determining  an  instru- 
ment offered  for  probate  as  a  will  to  be  invalid  or  not  entitled 
to  probate  as  such,  or  granting  general  letters  of  administration 
or  directing  the  distribution  of  a  fund  or  payment  of  money  by 
an  executor  or  an  administrator  in  pursuance  of  an  order  or  de- 
cree made  on  an  intermediate,  final  or  judicial  accounting  or 
otherwise  by  an  administrator  or  an  executor. 

L.   1880,  ch.  888;  L.   1900.  cb.  144;  L.   1906.  cb.  6.    In  effect  Sept.  1,   190& 

6.  [Ain*d,  1895.]  An  action  for  dower  where  the  plaintiff 
makes  proof  by  affidavit,  to  the  satisfaction  of  the  court,  or  a 
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judge  thereof,  that  she  has  no  suifieient  mean*  of  8ui>port  aside 
from  the  estate  in  controversy,  an  action  for  the  partition  of  real 
property. 

7.  IAm»d,  1882.]  An  action  against  a  corporation  or  joint-stock 
association,  issuing  bank  notes  or  any  kind  of  paper  credits,  to 
circulate  as  money:  or  by  or  against  a  receiver  of  such  a  corpora* 
tion  or  association;  an  action  in  which  a  county  or  town  is  sole 
plaintiff  or  defendant. 

8.  [Am'd,  1879. J  An  action  against  a  corporation^,  founded  upon 
a  note  or  other  evidence  of  debt  for  the  absolute  payment  of 
money.  An  action  upon  an  undertaking  given  upon  an  appeal  to 
the  court  of  api)eal8  or  to  stay  the  execution  on  an  appeal  to  the 
court  of  appeals. 

9.  [Am*d,  1887.]  In  an  action  against  a  sheriff,  in  his  official 
capacity,  or  an  action  by  a  sheriff  or  late  sheriff,  to  recover  for 
a  breach  of  the  obligation  of  a  bond  or  bonds,  or  an  instrument 
or  instruments  of  indemnity,  or_  an  undertaking  or  undertakings 
given  to  him  in  his  official  capacity. 

10.  A  cause  entitled  to  preference,  by  the  general  rules  of  prac- 
tice, or  by  the  special  order  of  the  court,  in  the  particular  case. 

11.  [Added,  1808.]     In  any  court  an  action  for  libel  or  slander. 

U 1898.  ch.  1S6.    In  effect  Sept.  1, 1896. 

12.  [Added,  1889.]  In  the  court  of  appeals,  all  appeals  from 
judgments  of  affirmance  rendered  by  the  appellate  division  of  the 
supreme  court  in  cases  enumerated  in  subdivision  two  of  section 
one  hundred  and  ninety-one  of  this  act,  where  tho  decision  of 
the  appellate  division  has  been  unanimous  and  an  appeal  has 
been  taken  or  allowed  as  in  said  subdivision  of  said  section 
provided. 

L.  1»>,  ch.  «6.   In  effect  Sept.  1, 1899. 

13.  [Added,  1002.]  An  action  for  absolute  divorce  in  which 
an  order  has  been  made  granting  temporary  alimony. 

L.  1902,  cb.8B7.    In  effect    Sept.  1,  1002. 

Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or  more 
other  questions  of  different  natures,  come  before  the  same  term 
of  the  court  for  trial  or  hearing,  the  preference  given  by  this 
section  affects  only  the  order  in  which  the  issues  or  queistions 
of  the  same  nature  are  to  be  disposed  of. 

I  799.  [AMft'd,  18^.]    Id. I  in  mandanms  or  prohibition. 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  issued. 
from  the  appellate  division  of  the  supreme  court,  to  a  special 
term,  or  a  judge  of  the  same  court,  the  cause  may,  in  the  discre- 
tion of  the  court,  or,  where  an  appeal  is  taken  therein  to  the 
court  of  appeals,  in  the  discretion  of  that  court,  be  preferred  over 
any  of  the  causes  specified  in  the  last  section. 

L.  vm,  eh.  M«. 

f  798.  [Am'dy  189Sy  18»6y  1900^  1904.]    Wlieve  mn  order  i» 

aecesBCiry* 

Where  the  right  to  a  preference  depends  upon  facts  which  do 
not  appear  in  the  pleadings  or  other  papers  upon  which  the  cause 
IS  to  be  tried  or  heard,  the  party  desiring  a  preference  must  pro- 
cure an  order  therefor  from  the  court,  or  a  judge  thereof,  upon 
notice  to  the  adverse  party.  A  copy  of  the  order  must  be  served 
with  or  before  the  notice  of  trial  or  argument.     Such  an  order  is 
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not  appealable,  bat  it  may  be  vacated  by  the  jud^re  or  judges 
holding  the  term  at  which  the  preferred  cause  is  noticed  for 
trial  or  hearing,  or  by  such  other  justice,  or  at  such  other  term 
of  court,  or  at  such  other  time  as  shall  be  prescribed  by  the  gen- 
eral or  special  rules  of  practice.  But  a  preliminary  order  is  not 
requisite  in  a  case  embraced  within  subdivision  first  or  second 
of  the  last  section  but  one,  and  the  order  in  a  case  embraced 
within  subdivision  six  thereof  may  be  made  ex  parte,  and  is 
conclusive.  Where  no  order  is  required,  a  claim  for  preference, 
specifying  the  provision  of  law  under  which  the  claim  is  made, 
may  be  inserted  in  the  note  of  issue  to  be  filed  with  the  clerk, 
and  it  shall  then  be  the  duty  of  such  clerk  to  place  such  cause 
in  its  proper  place  among  the  preferred  causes  at  the  head  of 
the  calendar;  except  that  in  the  counties  of  New  York,  Kings, 
Queens  and  Erie,  and  the  seventh  judicial  district,  no  action  or 
special  proceeding  shall  be  placed  as  a  preferred  cause  upon  the 
calendar  of  any  circuit  court  or  trial  term  or  special  term  of  any 
court  as  herein  provided,  but  the  party  desiring  a  preference  of 
any  cause  shall  serve  upon  the  opposite  party,  with  his  notice  of 
trial,  a  notice  that  an  application  will  be  made  to  the  court  at 
the  opening  thereof,  or  to  such  justice  or  other  term  of  court  or 
at  such  other  time  as  shall  be  prescribed  by  the  general  or 
special  rules  of  practice,  for  leave  to  move  the  same  as  a  pre- 
ferred cause,  and  if  the  right  to  a  preference  depends  upon  facts 
which  do  not  appear  in  the  pleadings  or  other  papers  upon  which 
the  case  is  to  be  tried  the  notice  must  be  accompanied  by  an 
affidavit  showing  such  facts.  In  said  counties  of  New  York, 
Kings,  Queens  and  Erie  and  in  the  seventh  judicial  district,  the 
application  for  a  preference  shall  be  made  at  the  opening  of  the 
court,  or  to  such  justices  or  other  term  of  court,  or  at  such  other 
time  as  shall  be  prescribed  by  the  general  or  special  rules  of 
practice,  and  if  it  shall  appear  that  the  cause  is  entitled  to  a 
preference  and  is  intended  to  be  moved  for  trial  at  or  for  the 
term  for  which  the  application  is  made,  the  court  or  justice 
must  designate  a  day  certain,  during  that  term,  on  which  day 
the  said  cause  shall  then  be  heard;  if  there  be  two  or  more 
causes  so  designated  for  trial  for  the  same  day,  the  said  causes 
shall  be  heard  in  the  order  of  their  date  of  issue. 

*  L.   1896,  eta.  410;  L.  1886,  cb.  liO;  h.  1900,  ch.  172;  U  1804,  cb.  173.    la 

affect  Sept.  1,   1904. 

i  T94.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.1 
f  7»s.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  94d.] 
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ARTICUB   THIRD. 

Service  of  papers. 

Sec.  796.   Paper  may   be   serTetl   iH'rtioiiaUy. 
797.  Other    m<id<*ii    of    iwrvlce. 

79«.  Double  time  when  wn-ed   through   the  po«t-offlce. 
799.  When   paper   to  be  nervecl  on   attorney;   wlien •  Herrlce  not  required. 
HWK  When  j»ervle<»  may  In*  made  on  elerk,    for  uoii-resldeni. 

801.  Service    through    braii«*h    (Mist-ofllre   in    New    York   city. 

bOl-a.  Serrk-e    In    tertaiu    actions    wlwn    name    of    deceased    perwn    \n 
ntat<Hl   aK  defendant. 

802.  ThlH  article  not  applicable  to  aerTice  of  aummoDa  or  cerUln  other 

proceaa. 

§  796.   [Am'd,   18S8.]     PAp«r  nar  l^e  served  personallr. 

A  notice  or  other  paper  in  an  action  may  be  served  on  a  party 
or  an  attorney,  either  by  delivering  it  to  him  personally,  or  in 
the  manner  prescribed  in  the  next  section.  All  papers  so  served 
or  required  to  be  hied  in  an  action,  shall  be  plainly  and  legibly 
written  or  printe<I  in  black  ink  up6n  durable  paper  of  good 
matttrial,  and,  if  imprintiKl  by  type-writer,  such  paper  shall  be 
of  linen  quality,  equul  in  weight  to  sixteen  pounds  to  the  double 
cap  ream,  of  seventeen  by  twenty-eight  inches  ijn  size,  and  ser- 
vice o.  iiliiig  of  papers  printed  or  written  upon  such  paper  with 
such  ink  shall  be  deemed  a  compliance  with  the  terms  of  this 
section.  The  transcribed  minutes  of  a  stenographer,  taken  in 
^ny  ci  *il  or  criminal  action,  or  in  any  hearing  or  special  pro- 
ceeding, civil  or  criminal,  shall  be  written  or  type-written  on 
paper  of  the  size  hereinafter  si)ecified;  and  all  cases,  briefs,  points 
or  other  papers  required  or  used  on  an  appeal  from  any  judg- 
ment, determination  or  order  ot  any  court  or  board  snail  be 
printed  (when  required  to  be  printed  by  the  rules  of  any  court) 
on  paper  of  a  uniform  size,  as  follows:  The  paper  must  be  ten 
and  one-half  inches  by  eight  inches,  and  bound  on  the  edge  of 
the  greatest  length. 

Co.  Proc.,  {  408,  am'd;  L.  1888.  ch.  490.  86«   Bale    19. 

S  197,  CAm*d,  1897.]    Other  modes  of  serrloe. 

Where  the  service  is  not  personal,  it  may  be  made  as  follow*: 

1.  Upon  u  party  or  an  attorney,  through  the  post-office,  by  de- 
positing the  paper,  properly  inclosed  in  a  post-paid  wrapper,  in  the 
post-office  or  in  any  post-office  box  regularly  maintained  by  the 
government  of  the  United  States  and  under  the  care  of  the  post- 
office  of  the  party,  oi^  the  attorney  serving  it,  directed  to  the  person 
to  be  served  at  the  address,  within  the  state,  designated  by  him 
for  that  purpose,  upon  the  preceding  papers  in  the  action;  or, 
where  he  has  not  made  such  a  designation,  at  his  place  of  resi- 
dence, or  the  place  where  he  keeps  an  office,  according  to  the  best 
information  which  can  conveniently  be  obtained  concerning  the 
lame. 

2.  Upon  an  attorney,  during  his  absence  from  his  office,  by  leav- 
ing the  paper  with  his  partner  or  clerk  therein,  or  with  a  person 
having  charge  thereof. 

3.  Upon  an  attorney,  if  there  is  no  person  in  diarg«  of  his  office, 
and  the  service  is  made  between  six  o'clock  in  the  morning  and 
nine  o'clock  in  the  evening,  either  by  leaving  it,  in  a  conspicuous 
place  in  his  office,  or  by  depositing  it,  inclosed  in  a  sealed  wrapper, 
directed  to  him  in  his  office  letter-box;  or,  if  the  office  is  not  open, 
"o  as  to  admit  of  leaving  the  i>aper  therein,  and  there  is  no  office 
letter-box,  by  leaving  it  at  his  residence,  within  the  state,  with  a 
person  of  suitable  age  and  discretioiL. 
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4.  Upon  a  paity,  by  leaying  the  paper  at  his  residence  within 
tue  state,  between  six  o'clocic  in  the  morning  and  nine  o'clock  in 
the  evening,  with  a  person  of  suitable  age  and  discretion. 

Substitute  for  Co.  Proc.,  ||  409,  4i0,  411;  L.  1897.  ch.  40.  In  effect 
Sept.  1,  1897. 

I  708     [Am'd,     1f*09,     1910.]       Time     Added     when     served 
throvsli   the  posl-olBce. 

Where  it  is  prescribed  in  this  act,  or  in  the  general  rules  of 
practice,  that  a  notice  must  J[)e  given,  or  a  paper  must  be  served, 
within  a  specified  time,  before  an  act  is  to  be  done;  or  that  the 
adverse  party  has  a  specified  time,  after  notice  or  service, 
within  which  to  do  an  act;  if  service  is  made  through  the  post- 
offlce,  three  days  shall  be  added  to  the  time  specified  except 
that  service  of  notice  of  trial  may  be  made,  through  the  post- 
office,  not  less  than  sixteen  days  before  the  day  of  trial,  includ- 
ing day  of  service. 

Co.  Proc..  i  412,  am'd.  Am*d  by  L.  1909,  ch.  423;  L.  1910.  ch.  577.  In 
effect  Sept.  1,  19ia 

f  799.  IVhen  paper  to  be  nerved  on  attorney)  when 
•erviee  not  r^^ulr^A. 

Where  a  party  has  rippeared,  a  notice  or  other  paper,  required 
to  be  served  in  an  action,  must  be  served  upon  his  attorney.  If 
a  defendant  has  not  ai)peared,  service  of  a  notice  or  other 
paper,  in  the  ordinary  proceedings  in  the  action,  need  not  be 
made  upon  him,  unless  he  is  actually  confined  in  jail,  for  want 
of  bail. 

Id..    II  414   nnd  417,   consolidated. 

I  800.  When  nervlce  ntay  be  made  on  clerk,  for  non- 
resident. 

Where  a  party  to  an  action,  who  has  appeared  in  person, 
resides  without  the  State,  or  his  residence  cannot,  with  reason- 
able diligence,  be  ascertained,  and  he  has  not  designated  an 
address,  within  the  State,  upon  the  preceding  papers,  service  of 
a  paper  upon  him  may  be  made,  by  serving  it  on  the  clerk. 

Id..  I  415. 

I  801.  Service  thronirh  branch  post-ofllce  In  New-York 
city. 

In  the  city  of  New -York,  where  a  paper  is  served,  or  a  return 
is  made,  through  the  post-office,  the  deposit  of  the  package  in 
a  branch  post-office  has  the  same  effect,  as  a  deposit  in  the 
general  or  principal  post-office  of  that  city. 

S  801-a.  TAdded,  1909.]  Service  In  certain  actions  when 
name    of   deceaned    pemon    In    Mtntcd    nn    defendant. 

In  case  any  action  or  proceeding  shall  be  brought,  founded  in 
whole  or  in  part  upon  any  transaction  growing  out  of  a  business 
conducted  as  provided  by  subdivision  three  of  section  twenty 
and  section  twenty-one  of  the  partnership  law,  and  the  name  of 
the  deceased  person  is  stated  as  a  defendant,  the  process  anrl 
papers  therein  may  be  served  on  any  person  or  persons  nsinji? 
such  name  with  like  efTect  as  thoucrh  such  person  or  persons 
had  been  named   as   defendant   by   his   or  their  own   respective 
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Dames,  and  with  the  same  effect  as  though  all  Huch  persons 
were  served  with  process,  and  the  process  and  all  papers  may 
be  amended  by  substituting  the  name  or  names  of  the  person 
or  persons  using  the  name  of  such  deceased,  a.ud  no  action  or 
proceeding  shall  fail,  abate  or  be  in  any  manner  hindered  by 
the  name  of  such  deceased  being  so  used.  ^ 

Added  by  L.  1909.  eh.  65.  DtTivation  —  L.  1880.  ch.  ROl.  I  5.  8ee 
Dute  3  of  uotes  of  Buanl  of  Statutory  CousoUdation  at  rad  of  code. 

I  R02S.  [Am*d,  1MM>.]  ThiM  article  not  nppUcsable  to 
■errlee  of  nmnmonii,  or  certain  other  procesa. 

This  article  except  the  last  section  does  not  apply  to  the  ser- 
vice of  a  Huumons,  or  other  process;  or  of  a  paper  to  bring  a 
party  into  contempt;  or  to  a  case  where  the  mode  of  service  is 
specially  prescribed  by  law. 

Id.,  I  418  and  part  of  Id.,  f  408.  Am'd  by  h.  1909,-  rh.  65,  f  3.  See 
note  46  of  uoten  of  Board  of  Statutory  Couaolidatiou  at  end  of  code. 
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ARTICLB   FOURTH. 

(Soo   43   Ilun.   «5.) 

Discovery  of  hooks  and  papers. 

Sec.  803.  Court    may    dlrwt    dls<oviTv    of    books,    etc. 
804.   KulPK   to  prewrllK*   tbe  chm's^.   i^tc. 
Hor».   IVtltlon   for  (llwovory,    nml   i.rrlor  thnviiiion. 

806.  Order,    when    and   by   wlmm    vuruKNl.  • 

807,  Trm-wdlugs    uimmi    tht»    return    of    the   onler. 
SOS.    I'ennlty   fur  dls»)biHjIeucv. 

8U9.   KiToi't    of    pii|>ers,    etr.,     pn.diKcd. 

8  M4KI.  [Ain*d,  1909,  1913.]  The  court  mar  direct  dlnoovery 
of  bookM,  et  cetera.  ' 

A  court  of  record,  other  than  a  juuticeH*  court  in  a  city,  has 
power  to  compel  a  party  to  an  action  pending  therein,  to  produce 
and  discover,  or  to  ^ivc  to  the  other  party,  an  inapeclion  and 
copy,  or  permission  to  talic  a  copy  or  photojfraph  of  a  book,  docu- 
ment, or  other  paper,  or  to  malvo  discovery  of  any  article  or 
property,  in  his  jiossession  or  under  his  control,  relating  to  the 
merits  of  the  action,  or  of  the  defense  therein. 

2  R.  S.  15^0.  i  21.  rcniNoHdatj'd  witli  Cn.  Pr.H\,  |  388.  Am'd  by  L.  1909. 
ch.   173;   L.   ll>13,  cU,  8G.     In  effect  Sept.   1.   1013. 

I  804.  Rules  to  prescribe  tke  CAaea,  etc. 

The  general  rules  of  practice  must  prescribe  the  catM  in  wMck 
a  discovery  or  inspection  may  be  so  compelled,  and  the  pro- 
ceedings for  that  purpose,  where  the  same  are  not  preMribea  in 
this  act. 

Id.,    I   22,   am'd.    See   Rulea  14-10. 

S  80S.   Petition   for  diacoTcry,  and  order  therenpom. 

To  entitle  a  party  to  procure  such  a  discovery  or  inspection, 
he  must  present  a  petition,  praying  therefor,  and  yerified  by 
affidavit,  to  the  court,  or  to  a  judge,  authorized  to  make  an 
order  in  the  action;  upon  which  an  order  may  be  made,  directing 
the  party,  against  whom  the  discovery  or  inspection  is  sought, 
to  allow  it,  or,  in  default  thereof,  to  show  cause  before  the 
court,  at  a  time  and  place,  and  upon  a  notice,  therein  specified, 
why  the  prayer  of  the  petition  should  not  be  granted;  and.  If 
necessary  or  proper,  that  his  proceedings  be  stayed  until  the 
hearing  of  the  application,  although  the  stay  exceeds  twenty 
days. 

Id..    Si   28   and    26. 

I  806.   Order,  -vrhen  and  liy  ^rkom  vacated. 

An  order,  made  as  prescribed  in  the  last  section,  may  be 
vacated,  by  the  judge  who  granted  it,  or  by  the  court,  upon 
satisfactory  proof,  by  affidavit: 

1.  That  it  ought  not  to  have  been  granted,  or  that  it  has  been 
complied  with;  or, 

2.  That  the  party  required  to  make  the  discorery.  or  permit 
the  inspection,  has  not  the  possession  or  control  of  the  book, 
document,  or  other  paper,  directed  to  be  produced  or  inspected. 

Id..   S   24. 

S  807.   Proceed  infra  npon   the  retnra  of  tlie  order. 

I^pon  the  return  of  the  order  to  show  cause,  the  court  inny 
make  such  an  order,  with  respect  to  the  discovery  or  inspection 
prayed    for,   as   justice   requires.     Where   either   is   directed,    n 
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referee  may  be  appointed  by  the  order,  to  direct  and  saperia- 
tend  it;  whose  certificate,  unless  set  aside  by  the  court,  is  pre- 
samptive,  and,  except  in  proceedings  for  contempt,  conclusiye 
eyidence  of  compliance  or  non-compjiance  with  the  terms  of  the 
order.  A  fixed  sum,  not  exceeding  twenty  dollars,  may  be 
added  to  the  costs  of  the  motion,  for  the  fees  of  the  referee. 

Sabatltate  for  2  R.  8.  200.  i  26.  and  part  of  Go.  Proc.,  |  188. 

8  808.  Penalty  for  dlaobedtenee. 

Where  an  order,  made  ns  prescribed  in  the  last  section,  directs 
a  discovery  or  inspection,  the  party  in  whose  behalf  it  was 
made,  may,  upon  proof,  by  affidavit,  that  the  adverse  party 
has  failed  to  obey  it,  ana  upon  notice  to  him,  apply  to  the  court, 
for  an  order  to  punish  him  for  the  failure.  Upon  the  hearing 
of  the  application,  the  xrourt  may,  upon  the  payment  of  such  a 
sum,  for  the  expenses  of  the  applicant,  as  the  court  fixes,  and 
upon  compliance  with  such  other  terms,  as  it  deems  just  to 
impose,  permit  the  party  in  default  to  comply  with  the  order 
for  a  discovery  and  inspection;  and,  for  that  purpose,  it  may 
direct  that  the  application  to  punish  him  stand  over  to  a  future 
time.     Upon  the  final  hearing  of  the  application  to  punish  the 

Krty  in  default,  the  court,  in  a  proper  case,  may  airect  that 
I  complaint  be  dismissed,  or  his  answer  or  reply  be  stricken 
out,  and  that  judgment  be  rendered  accordingly;  or  it  may 
make  an  order,  striking  out  one  or  more  causes  of  action, 
defences,  counterclaims,  or  replies,  interposed  by  him;  or  that 
he  be  debarred  from  maintaining  a  particular  claim  or  defence, 
in  relation  to  which  the  discovery  or  inspection  was  sought. 
Where  the  party  has  failed  to  obey  an  order,  allowing  an  inspec- 
tion by  the  adverse  party,  and  requiring  him  to  furnish  a  copy, 
or  permit  a  copy  to  be  taken,  the  court  may  also  direct  that  the 
book,  document,  or  other  paper,  be  excluded  from  being  given 
in  evidence;  or  it  may  punish  the  party  xor  a  contempt;  or  both. 
Sabstttuto  for  2  R.  8.  900.  f  26.  and  part  of  Co.  Proc.,  |  888. 

f  80^  Bifect  of  mipers,  eto«t  produced. 

A  book,  document,  or  other  paper,  produced  under  an  order 
made  as  prescribed  in  this  article,   has  the  same  effect,   when 
Qsed  by  the  party  requiring  it,  as  if  it  was  produced  upon  notice, 
according  to  the  practice  of  the  court, 
a  R.  8.   200,  f  27  (2  Edm.  206). 
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ARTICLES  PIFTB. 

General  regulations  respecting  bonds  and  undertakings. 

StH*.   810.  BondM,    undertakingH,   etc.,   miuit  be  ackoowledged. 

Hll.   Party  ne«»d  not  Join  with  his  Murotles;  wUt-u  one  surety  In  aufflclent. 
SI 2.   Fonn    of   Ixiiid   or   undortaklng ;    aflSdarll   of   nnretles;    approval    by 

court  or  JudK<>.  * 

SI  3.  Whon  Kevi»ral  miretifn  may  juntlfy  each  In  a  amaller  kuiu. 
K13-a.   FurthiT  prt»te<*lion  for  under taklxigN  in  4-ertain  ca^es. 
S14.  Bontix.   etc.,    to  the  |H>uple  or  a  public  officer  for  the  Ijeneflt   of  a 

HUltor. 
Klft.  Boncia,  etc.  not  affected  by  ctaanifo  of  parties. 
Hlfi.  Id. ;  to  be  filed. 

I  810.  [Ani'd,  1877.]  Bonds,  undertaklnara,  etc.,  nmat  be 
Mckno^vledffed. 

A  bond  or  undertaking,  given  in  an  action  or  Hi>eoial  proceed' 
ing,  as  prescribed  in  this  act,  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded. 

See   Bule   5. 

I  811.  [Am'd,  IS&S.)  PttrtT^  ne«d  not  Join  with  bl«  Mnre- 
tles)   v«'lien   one   Marety  ia   nufflclent. 

Where  a  provision  of  this  act  requires  a  bond  or  undertaking, 
with  sureties,  to  be  given  by,  or  in  behalf  of,  n  party  or  other 
person,  he  neiMl  not  join  with  the  sureties  in  the  execution 
thereof,  unless  the  provision  requires  him  to  execute  the  same: 
and  the  execution  thereof  by  one  surety  is  sufUoient,  aitbougli 
the  word  **  sureties,"  is  used,  unless  the  provision  expressly  re- 
quires two  or  more  sureties;  and  the  execution  of  any  such  bond 
or  undertaking  by^  any  fidelity  or  surety  company  autnorized  by 
the  laws  of  this  State  to  transact  business,  shall  be  equivalent 
to  the  execution  of  said  bond  or  undertaking  by  two  sureties, 
and  such  company,  if  excepted  to,  shall  justify  through  its  officers 
or  attorney  in  the  manner  required  by  Inw  of  fidelity  and  surety 
companies.  Any  such  company  may  exe»?ute  any  such  bond  or 
undertaking  as  surety  by  the  hand  of  its  officers,  or  attorney, 
duly  authorized  thereto  by  resolution  of  its  board  of  directors,  a 
certified  copy  of  which  resolution,  under  the  seal  of  said  com- 
pany, shall   be  filed   with  each  bond  or  undertaking. 

L,   18».'5.   cb.   510. 

f  812.  [Am*d,  1895,  1899,  1901.]  Form  of  bond  or  nndev- 
taklnir;   aflldavit  of  anretlea;  approval  by  court  or  Jndffe. 

A  bond  or  undertaking,  executed  by  a  surety  or  sureties,  ns 
prescribed  in  this  act,  must  where  two  or  more  persons  execute 
It,  be  joint  and  several  in  form;  and,  except  when  executed  by  a 
fidelity  or  surety  company,  or  when  otherwise  expressly  pre- 
scribed by  law,  it  must  be  accompanied  with  the  affidavit  of  eaph 
surety,  subjoined  thereto,  to  the  effect  that  he  is  a  resident  of 
and  a  householder  or  a  freeholder  within  the  state,  and  is  worth 
the  penalty  of  the  bond,  or  twice  the  sum  specified  in  the  under- 
taking, over  all  the  debts  and  liabilities  which  he  owes  or  has 
incurred,    and    exclusive   of   property    exempt   by   law   from   levy 
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and  sale  under  an  execution.  A  bond  or  undertaking  giyen  by  a 
party  -without  a  surety  must  be  accompanied  by  his  affidavit  to 
the  same  effect.  The  bond  or  undertaking,  except  as  otherwise 
expressly  prescribed  by  lawj  must  be  approved  by  the  conrt  be- 
fore TThich  the  proceeding  is  taken,  or  a  judge  thereof,  or  the 
judge  before  whom  the  proceeding  is  taken.  The  approval  mnat 
be  endorsed  upon  the  bond  or  undertaking.  The  surety  or  sure- 
ties or  the  representatives  of  any  surety  or  sureties  upon  the 
bond  heretofore  or  hereafter  executed,  of  any  trustee,  committee, 
guardian,  assignee,  receiver,  executor,  administrator  or  oth'^r 
tiduciarj',  shall  be  entitled  as  a  matter  of  right  to  be,  and  shall 
be,  discharged  from  liability  as  hereinafter  provided,  and  fo  that 
end  may  on  notice  to  the  princii^al  named  in  such  bond  appb'  to 
the  court  that  accepted  such  bond  or  to  the  court  of  which  the 
judge  that  accepted  such  bond  was  a  member  or  to  any  >adge 
thereof,  praying  to  be  relieved  from  liability  as  such  surety  or 
sureties  for  the  act  or  omission  of  such  principal  occurring  after 
the  date  of  the  order  relieving  such  surety  or  sureties  hereinafter 
provided  for  and  that  such  principal  be  required  to  account  and 
give  new  sureties.  Such  notice  of  such  application  may  be 
ser^'ed  on  said  principal  personally  within  or  without  the  state, 
or,  not  less  than  five  days  prior  to  the  date  on  which  such  appli- 
cation is  to  be  made,  unless  it  satisfactorily  appears  to  the  court, 
or  a  judge  thereof,  that  personal  notice  cannot  be  given  with  due 
diligence  within  the  state,  in  which  cas^  notice  may  be  given 
in  such  manner  as  the  court  or  a  judge  thereof  directs.  Pend- 
ing the  hearing  of  such  application  the  court  or  judge  may  re- 
strain such  principal  from  acting  excei)t  to  preserve  the  trust 
estate  until  further  order.  Upon  the  hearing  of  such  applica- 
tion if  the  principal  does  not  file  a  new  bond  in  the  usual  form 
to  the  satisfaction  of  the  court  or  judge  the  court  or  judge  must 
make  an  order  requiring  the  principal  to  file  a  new  l>oud  within 
soch  reasonable  time  not  exceeding  five  days  as  the  court  or 
judge  in  such  order  fixes.  If  such  new  bond  shall  be  filed  upon 
sQch  hearing  or  within  the  time  fixed  by  said  order  the  court 
or  judge  must  thereupon  make  a  decree  or  order  requiring  the 
principal  to  account  for  all  his  acts  and  proceedings  to  and  in- 
cluding the  date  of  such  order  and  to  file  such  account  within 
a  time  fixed,  not  exceeding  twenty  days,  and  releasing  the  surety 
or  mir*?ties  making  sn<»h  application  from  liability  upon  the  bond 
for  any  act  or  default  of  the  princii)al  subsrtiuont  to  the  date  of 
such  decree  or  order.  If  the  principal  fail  so  to  file  such  new 
imnd  within  the  time  specified,  a  decree  or  order  must  be  made 
revoking  the  appointment  of  such  principal  or  removing  him 
and  requiring  him  to  so  account  and  file  such  account  within 
twenty  days.  If  the  principal  fail  to  file  his  account  as  in  this 
section  provided  such  surety  or  sureties,  or  representatives 
thereof,  may  make  and  file  such  account  with  like  force  and 
effect  as  though  made  and  filed  by  such  principal,  and  upon 
the  settlement  thereof  credit  shall  be  given  for  all  commissions, 
costs,  disbursements,  and  allowances  to  which  the  principal 
would  be  entitled  were  he  accounting,  and  allowance  shall  be 
made  to  such  surety  or  sureties  or  representative  for  the  ex- 
pense incurred  in  so  filing  such  account  and  procuring  the  settl»v 
ment  thereof.  And  after  the  filing  of  an  acconnt  as  required, 
o*'  permitted,  in  this  section  the  court  or  judge  must  upon  the 
petition  of  the  principal  or  surety  or  sureties  or  the  represetttt* 
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tivea  of  any  such  surety  or  suretU's,  issue  au  order  requiriut:  all 
persons  iuterestcd  in  the  estate  or  trust  funds  to  attend  a  set- 
tlement of  such  account  at  a  time  and  place  therein  specified  and 
upon  the  trust  fund  or  estate  beint;  found  or  made  good  and 
paid  over  or  properly  secured,  the  surety  or  sureties  shall  be  dis- 
charged from  any  and  all  further  liability  and  the  court  or  judge 
shall  settle,  determine  and  enforce  the  rights  and  liabilities  of  all 
parties  to  the  proceedings  in  like  manner  and  to  the  same  extent 
as  in  actions  for  an  accounting  in  the  supreme  court.  And  upon 
demand  made  in  writing  by  the  principal  such  surety  or  sure- 
ties, or  representatives  thereof,  shall  return  any  compensati  m 
that  has  been  paid  for  the  unexpired  portion  of  such  suretyship. 
L.  1805,  eh.  511;  h.  1899.  ch.  726;  L.  1901,  ch.  &24.    In  effect  Sept.  1,  190L 

I  813.  [Am*d,  1894.1  Wlien  BeTeral  miretlea  mar  Jnatify 
•aclt  in  «  smaller  vum. 

But  where  the  penalty  of  the  bond,  or  twice  the  sum  specified 
in  the  undertaking  is  five  thousand  dollars  or  upwards,  the  court 
or  judge  may,  in  its  or  his  discretion,  allow  the  sum  in  which 
a  surety  is  required  to  justify  to  be  made  up  by  the  justification 
of  two  or  more  sureties  each' in  a  smaller  sum.  But  in  that  case 
a  surety  cannot  justify,  in  a  sum  less  than  five  thousand  dollars, 
and  when  two  or  more  sureties  are  required  by  law  to  justify, 
the  same  person  cannot  so  contribute  to  make  up  the  sum  for 
more  than  one  of  them.  It  shall  be  lawful  for  any  party  of 
whom  a  bond  or  undertaking  is  required  to  agree  with  nis  sure- 
ties for  the  deposit  of  any  or  all  moneys  for  which  such  sure- 
ties are  or  may  be  held  responsible  with  a  trust  company  au- 
thorized by  law  to  receive  deposits,  if  such  deposit  is  otherwise 
proper,  and  for  the  safe-keeping  of  any  or  all  other  depositable 
assets  for  which  such  sureties  may  be  held  responsible,  with  a 
safe-deposit  company  authorized  by  law  to  do  business  as  such, 
in  such  a  manner  as  to  prevent  the  withdrawal  of  such  moneys 
and  assets,  or  any  part  thereof,  except  with  the  written  con- 
sent of  such  sureties,  or  an  order  of  the  court  made  on  such 
notice  to  them,  as  it  may  direct. 

L.   1894,  cb.  200. 

,    f  813*a.  r Added,  1918.]  Further  protection  for  vndertak- 
infc*  in  certain  caseM. 

Where  an  undertaking  has  been  or  shall  be  given  in  any 
action  or  proceeding  the  court  may  in  its  discretion,  if  justice  so 
requires,  order  further  or  other  security  to  be  given  in  addition 
to  such  security.  Upon  cause  sh(»\vn  the  court  may  permit  au 
examination  or  re-examination  of  any  surety  upon  any  such 
undertaking.  Upon  such  examination  or  rc-examinatioh,  if  jus- 
tice so  requires,  the  court  may  require  a  new  surety  or  sureties 
to  be  furnished  or  further  or  other  security  to  be  given  in  addi- 
tion to  the  sei'urity  already  given.  The  court  may  enforce  such 
order  by  any  disposition  of  the  action  or  proceeding  that  may  be 
proper. 

Added  hy  L.   1913,  ch.   85.     In  ofTi  ct  Sept.   1,   1013. 

I  814.  rAm'df  IHBR.  I  Bondii,  ^io,,  to  the  people  or  a  pvlille 
olHeer  for  the  beneflt  c»f  a  Hiilt«»r. 

Where  a   bond  or  undertaking  has   been   given,   as  prescribed 

by  law,  in  the  course  of  an  action  or  a  special  proceeding,  to  the 
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people  or  to  a  public  ofBcer,  for  the  benefit  of  a  party  or  other 
person  interested,  and  provision  is  not  specially  made  by  law 
for  the  prosecution  thereof;  the  party  or  other  person,  so  in- 
terested, ma}(^  maintain  an  action  in  his  own  name,  for  a  breach 
of  the  condition  of  the  bond,  or  of  the  terms  of  the  undertaking; 
upon  procuring  an  order,  granting  him  leave  so  to  do.  The 
order  may  be'  made  by  the  court,  in  which  the  action  is  or  warf 
pending;  the  city  court  of  the  city  of  New- York,  or  a  county 
court,  if  the  bond  or  undertaking  was  given  in  a  special  pro- 
ceeding, pending  before  a  judge  of  that  court;  or,  in  any  other 
case,  by  the  supreme  court.  Notice  of  the  application  therefor 
mnst  be  given,  as  directed  by  the  court  or  judge,  to  the  persons 
interested  in  the  disposition  of  the  proceeds. 
L.  1895,  ch.  940. 

I  816.  Bondii,  etc.,  not  affected  by  chanare  of  partlea. 

A  bond  or  undertaking,  given  in  an  action  or  special  proceed- 
ing, as  prescribed  in  this  act,  continues  in  force,  after  the  sub- 
stitution of  a  new  party  in  place  of  an  original  party,  or  any 
other  change  of  parties;  and  has  thereafter  the  same  force  and 
effect,  as  if  then  given  anew,  in  conformity  to  the  change  of 
parties. 

S  81G.  Id.  I  to  be  lllcd. 

A  bond  or  undertaking,  required  to  be  given  by  this  act,  must 
be  filed  with  the  clerk  of  the  court;  except  where,  in  a  special 
case,  a  different  disposition  thereof  is  directed  by  the  court,  or 
prescribed  in  this  act. 

Co.  Proc.,  S  423,  am'd.     See  Bole  4. 
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ARTICLB    SIXTH. 

Sec.  817.  Oonflolldatlnff  causes   In  same  court 

818.  Id.;   In  different  courts. 

819.  Id.;  by  plaintiff. 

820.  Interpleader  by  order  in  certain  case*. 

820-a.  Butt  by  debtor,   demanding  judgment  of  Interpleader. 

821.  DlHmissal  of  complaint  for  neglect   to  serre  summons. 

822.  Id.;  for  neglect  to  proceed. 

823.  Feigned  issues  abolished,  and  order  for  trial  sabstitoted. 

824.  Summons  snd  pleadings*  to  be  filed  within  ten  days  after  serrie*. 

825.  Papers  in  special  proceedings;   where  to  be  filed. 

826.  Publication,  where  no  newspaper,  etc.,  in  county. 

827.  Special  jrefarences  in  certain  cases. 

f  817.  CottsoltdatlniT  cansen  In  Bame  covrt. 

Where  »wo  or  more  actions,  in  favor  of  the  same  plaintiff 
against  the  same  defendant,  for  causes  of  action  which  may  be 
joined,  ai^  pending  in  the  same  court,  the  court  may,  in  its  dis- 
cretion, by  order,  consolidate  any  or  all  of  them.  Into  one  action. 

2  B.  8.  88S,  S  86  (2  Edm.  398). 

I  818.  Id.  I  In  different   conrUu 

Where  one  of  the  actions  is  pending  in  the  supreme  court,  and 
another  Is  pending  in  another  conrt,  the  supreme  court  may,  by 
order,  remove  to  itself  the  action  in  the  other  court,  and  con- 
solidate it  with  that  in  the  supreme  court. 

Id.,   I  87. 

i  818.  Id. J  by  platntlir. 

Where  separate  actions  are  commenced  against  two  or  more 
joint  and  seToral  debtors,  in  the  same  court,  and  for  the  sdtaiq 
cause  of  action,  the  plaintiff  may,  in  any  stage  of  the  proceed- 
ings, consolidate  them  into  one  action. 

Id.,  I  88. 

I   820.   [Am*4«    1884.]      Interpleader    by    order    In    eertaln 


A  defenaant  vigainst  whom  an  action  to  recover  upon  a  con* 
tract,  or  an  action  of  ejectment,  or  an  action  to  recover  a  chattel, 
is  pending,  may,  ^c  any  time  before  answer,  upon  proof,  by  alfi- 
dayit,  tho*^  a  person,  not  a  party  to  the  action,  makes  a  demand 
against  him  for  the  same  debt  or  property,  without  collusion 
with  him,  apply  \o  the  court,  upon  notice  to  that  person  and  the 
adverse  party,  foi  nn  order  to  substitute  that  person  in  his  place, 
and  to  discharge  him  from  liability  to  either,  on  his  paying  into 
court  the  amount  of  the  debt,  or  delivering  the  possession  of  the 
property,  or  its  value,  to  such  person  as  the  court  directs;  or 
upon  it  appearing  that  the  defendant  disputes,  in  whole  or  in 
part,  the  liability  as  asserted  against  him  by  different  claimants, 
or  that  he  has  some  interest  in  the  subject-matter  of  the  con- 
troversy which  he  desires  to  assort,  his  application  may  be  for 
an  order  joining  the  other  claimant  or  claimants  as  co-defendants 
with  him  in  the  action.  The  court  may,  in  its  discretion,  make 
such  order,  upon  such  terms  as  to  costs  and  payments  into  court 
of  the  amount  of  the  debt,  or  part  thereof,  or  delivery  of  the 

J  possession  of  the  property,  or  its  value  or  part  thereof,  as  may  be 
ust,  and  thereupon  the  entire  controversy  may  be  determined  in 
the  action. 
L.  1804,  ell.  240.     8m  Banliing   Law,  |  IIS. 
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I  890«m.   [AddAA,  1008.]    Salt  br  debtor,  demandlss  Judip- 


When  any  stun  of  money  shall  be  due  and  payable  under  or 
on  account  of  a  contract,  and  the  whole,  or  any  part  thereof, 
exceeding  fifty  dollars  in  amount,  shall  be  claimed  or  demanded 
by  adverse  claimants  thereto,  the  debtor  may  bring  suit  in  any 
court  having  jurisdiction  thereof,  and  of  the  parties,  demanding 
judgment  oi  interpleader,  and  that  the  debtor  be  permitted  to 
pay  the  amount  of  the  debt  into  court,  and  that  snch  debtor 
upon  such  payment  into  court  be  discharged  from  any  further 
liability  to  any  of  the  parties  to  the  action.  When  service  of 
the^  summons  and  complaint  ahall  have  been  made  upon  all  such 
claimants,  the  plaintiff  may  make  application,  by  petition  or 
opon  affidavits  for  an  order  permitting  and  directing  the  plaintiff 
to  pay  the  amount  of  the  debt  into  court,  and  that  the  plaintiff, 
upon  the  payment  into  court  of  the  amount  of  the  debt  as  re- 
quired by  the  order,  be  discharged  from  any  further  liability  to 
any  of  the  defendants  in  such  action,  and  the  court,  upon  satis- 
factory proof  by  affidavit  or  otherwise,  as  the  court  may  require, 
of  the  facts  alleged  in  the  complaint,  and  that  the  whole  or  part 
of  the  debt  is  claimed  adversely  by  the  defendants  without  any 
collusion  on  the  part  of  the  plaintiff,  and  that  the  amount  thereof 
is  not  in  dispute  may  make  such  an  order,  upon  such  terms  as 
to  costs  and  disbursements  payable  out  of  the  money  so  adversely 
claimed  as  to  the  court  miij-  seem  just,  and  upon  the  payment 
into  court  of  the  amount  of  such  debt,  and  complying  with  the 
terms  of  such  order,  the  plaintiff  shall  stand  discharged  from  any 
further  liability  to  any  of  the  defendants  in  said  action  upon 
account  of^  such  debt  and  contract.  Notice  of  such  application, 
together  with  copies  of  the  papers  upon  which  the  same  is  made, 
'  shall  be  personally  served  on  each  of  the  defendants,  at  least 
fire,  and  not  more  than  fifteen  days  before  the  return  day  thereof. 
Added,  L.   1008,   ch.    2S6k    In  effect  Sept.    1,   1008. 

I  821.  [Am*d,   1877.]    DIsiuiiisal  of  oomplatnt   for  nesleet 
Vo  iierve  •vniinoiia. 

Where,  in  an  action  against  two  or  more  defendants,  the  plain* 
tiflr  unreasonably  neglects  to  serve  the  summons  upon  one  or 
niore  of  them,  without  whose  presence  a  complete  determination 
of  the  controversy  cannot  be  had,  the  court  may,  in  its  discretion, 
upon  the  application  of  a  defendant,  who  has  appeared  in  the 
action,  dismiss  the  complaint  as  against  him,  and  render  judg- 
ment accordingly. 

Sntwtltate  for  Co.   Proc.,   part  of  |  274. 

I  8*2.  [Am'd,  18T9.]  Id.;  for  neglect  to  proceed. 
Where  the  plaintiff  unreasonably  neglects  to  proceed  in  the  ac- 
tion against  the  defendant,  or  one  or  more  defendants  against 
whom  a  separate  judgment  may  be  taken,  the  court  may  in  its 
discretion,  iipon  the  application  of  the  defendant  or  defendants 
or  any  of  them,  against  whom  he  so  neglects  to  proceed,  dismiss 
the  complaint  as  against  the  moving  party  or  parties,  and  render 
judgment  accordingly. 

Id.    See  Rule  96. 

5   ^^«   Fetarned     IsMaen     abollnhed,     nnd     order    for     trial 

Feigned  issues  have  been  abolished.  In  a  case  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  of  an  issue  of  fact 
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arising  upon  the  pleadings,  or  where  a  onestion  of  fact,  not  in 
issue  upon  the  pleadings,  is  to  be  tried,  an  order  for  tiie  trfai 
thereof  by  a  jury  may  be  made,  stating,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried.  Snch  an  order  is  the  only  a  i- 
thority  necessary  for  the  trial. 
Co.  Proc,  I  72.     See  Bule  31. 

{  824.  Summons    and   plendlnffs,   to    be    flled   -wltl&ln    ten 
days  after  service. 

The  summons,  and  each  pleading  in  an  action,  must  be  filed 
with  the  clerk,  by  the  party  in  whose  behalf  it  is  served,  within 
ten  days  after  the  service  thereof.  If  the  party  fails  so  to  file  it, 
the  adverse  party,  on  proof  of  the  failure,  is  entitled,  without 
notice,  to  an  order  from  a  judge,  that  it  be  filed  within  a  time 
specified  in  the  order,  or  be  deemed  abandoned. 

Id..    I    416. 

1  82S.  Papers  In  speelal  proceedings  |  vrbere  to  be  file  A. 

A  return  or  other  paper  in  a  special  proceeding,  where  no 
other  disposition  thereof  is  prescribed  by  law,  must  be  filed,  and 
an  order  therein  must  be  entered,  with  the  clerk  of  the  county  in 
which  the  special  proceeding  is  taken,  if  it  is  before  a  county 
officer,  or  a  judge  of  a  court  established  in  a  city;  if  before  a  jus- 
tice or  the  supreme  court,  with  the  clerk  of  a  county  designated 
by  the  justice;  or,  if  no  designation  is  made  by  him,  of  a  county 
where  one  of  the  parties  resides. 
L.  1S47,  ch.  470,  |  20,  am'd. 

$  82IS.  (Am'd,  1877.]  Publication,  -vrbere  no  newspaper, 
ete.,  in  oonnty. 

Where  a  notice,  or  other  proceeding:,  is  required  by  law  to  be 
published  in  a  newspaper  published  m  a  county,  and  no  news- 
paper is  published  therein,  or  to  be  published  oftener  than  any 
newspaper  is  regularly  published  therein,  the  publication  may  be 
made  in  a  newspaper  of  an  adjoining  county,  except  where  special 
provision  is  otherwise  made  by  law. 

2  B.   8.   552.   I  10. 

I  827.  [Am'd,  1877.]    Special   references  in  certain  cases. 

Where  a  provision  of  this  act  authorizes  the  court  to  approve 
nn  undertaking,  or  the  sureties  thereto;  or  to  make  an  examina- 
tion or  inquiry;  or  to  appoint  an  appraiser,  receiver,  or  trustee; 
It  may  direct  a  reference  to  one  or  more  persons  designated  in  the 
order,  either  to  make  the  approval,  examination,  inquiry  or  ap- 
pointment, or  to  report  the  facts  to  the  court,  for  its  action  there- 
npon.  And  where,  according  to  the  practice  of  the  court  of 
chancery,  on  the  31  st  day  of  December,  1846,  a  matter  was  refer- 
able to  the  clerk,  or  to  a  master  in  chancery,  a  court  having  au- 
thority to  act  thereupon,  may  direct  a  reference  to  one  or  more 
persons,  designated  in  the  order,  with  the  powers  which  were 
possessed  by  the  clerk,  or  the  master  in  chancery,  except  where 
It  IS  otherwise  specially  prescribed  by  law. 

Modelled  upon  flnt  •entence  of  L.  1847,  ch.  230,  i  IT. 
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CHAPTER  DL 
Evidence. 

flTLIB     I.—  CtoMnl  ItofraUtloni  wvpt;t\mg  BrldeAM,  tmd  tli«  CoafftoMf 

and  Mode  of  Exauilnation  of  a  Wttnoit. 

TITIS  U.  -  OoMPolUBg  iho  AtiMdMiM  ABd  TofitaiOBjr  of  »  WltMifc 

TITLE  m.  -  HoDOiltUat. 

T1TL1  IT.— BoeiMoatazf  STldoAoa. 

XITLB    T.^  Mi  wltoa— •  Fi»fiito«fc 

TITLE  I. 

Qeneral  regralationB  respecting  evidence,  and  the  competency 
and  mode  of  examination  of  a  witness. 

Article  1.  Competency  of  a  trltnefia;   cvldpnoo  In  particular  caseB. 
2.  Admlnlatratlon  of  an  oath  or  aflirmatlou. 

article:  first. 

Competency  of  a  witness;  evidence  in  particular  cases. 

Sec,   82S.  No  wlCneaa  to  be  excluded  by  reason  of  Interest,  etc. 

829.  When  party,   etc.,  cannot  be  examined. 

830.  Testimony   of   party   or  witnoss   since  deceased   or   Insane   or   who, 

bein^  a  nonresident,   has  depart«'d  from  the  state,   together  with 
all  exhlblta  or  documents  proved  during  snch  testimony. 

831.  When  husband  and  wife  not  coraiH»tent  witneMnes.     When  competent. 

832.  Conviction  for  crime  not  to  exclude  witnesH;  bow  conviction  proved. 

833.  Clergymen,  etc.,  not  to  dlsclone  confes.sion8. 

834.  Physicians  not  to  dlscloso  professional  information. 

835.  Attorneys  and  counsellors  not  to  disclose  communications. 

836.  Application  of  the  last  three  sections. 

837.  When  witness  not  excused  from  testifying. 

838.  Evidence  of  party  may  be  n'butted. 

839.  Admission  by  member  of  corporation. 

840.  Seal,  presumptive  evidence  of  consideration. 

841.  Presumption  of  death  in  certain  cases. 

841a.  Testimony  of  surveyor  and  proof  of  standard  of  measurement. 
841b.  Trisl  and  burden  of  proof  of  contributory  ncgUgence. 
841b.  Becitals  as  to  heirship  in  deeds. 

I   828.   ]Vo  ivltnenii   to   be  excluded  by  reason  of  lnterest» 
etc. 

Except  as  otherwise  specially  prescribed  in  this  title,  a  person 
shall  not  he  excluded  or  excused  from  beinp  a  witness^  by  reason 
of  his  or  her  interest  in  the  event  of  an  action  or  special  proceed- 
ing: or  because  he  or  she  is  a  party  thereto;  or  the  husband  or 
wife  of  a  party  thereto,  or  of  a  person  in  whose  behalf  an  action 
or  special  proceeding  is  brought,  prosecuted,  opposed,  or  defended. 

CO.  Proc..   S  398;  and  L.   1867.  eh.  S87.   I   1. 

$  82«.   rAm*d,    1881.]       IVhen    party,    etc.,    cannot    be    ex- 
amined. 

Upon  the  trial  of  an  action  or  the  hearing  upon  the  merits  or  a 
special  proceeding,  a  party  or  a  person  interested  in  the  event,  or 
a  person  from,  through  or  under  whom  such  a  party  or  interested 
person  derives  his  interest  or  title,  by  as.sigmnent  or  otherwise, 
shall  not  be  examined  as  a  witness,  in  his  own  behalf  or  interest, 
or  in  behalf  of  the  party  succeeding  to  his  title  or  interest,  against 
the  executor,  administrator  or  survivor  of  a  deceased  person,  or 
the  committee  of  a  lunatic,  or  a  p<rson  deriving  his  title  or  inter- 
est  from,  through  or  under  a  dtK.'easrd  person  or  lunatic,  by  as- 
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signment  or  otherwise;  concerning  a  personal  transaction  or  com- 
munication between  thie  wittK^nM  HAd  the  deceased  person  or  luna- 
tic; except  where  the  oxecntor,  administrator*  survivor,  couiinit- 
tee,  or  person  so  deriving  title  or  interest,  is  examined  in  his  own 
behalf,  or  the  testimony  of  the  lunatic  or  deceased  person  is 
given  in  evidence,  concerning  the  same  transaction  or  commutti- 
««tioa.  A  person  shall  not  be  deemed  interested  for  the  pur- 
poses of  this  section  by  reason  of  being  a  stockholder  or  officer 
of  any  banking  cor|M)r«tion  whicb  is  a  party  to  tile  action  or  pro- 
ceeding, or  interested  in  the  event  thereof. 
Substitute  for  Co.  Proa,  S  300. 

i  8»0.  iAm'd,  1803,  1896,  1890,  1011.1  Teiitlmony  of  partr 
or  nvltueMM  since  deceased  or  In— ns  or  vrh*,  Ik^iis  a  non-- 
resident, lias  departed  from  the  state,  togrether  irltb  all 
exhibits   or   docnnients   proved   daring   such    testimony. 

Where  a  party  or  witness  has  died  or  become  insane  or,  being 
a  nonresident  of  this  state,  has  departed  from  the  ntate  aince 
or  during  the  trial  of  an  action  now  or  hereafter  peudiug,  or  since 
or  during  the  hearing  up<jn  the  merits  of  a  special  pro(*eeding 
now  or  hereafter  pending,  the  testimony  of  the  decedent  or  in- 
sane person  or  of  such  nonresident  who  has  departed  from  the 
state,  or  of  any  person  who  is  rendered  incompetent  by  the  pro- 
visions of  the  last  section,  taken  or  read  in  evidence  at  the  former 
trial  or  hearing,  or  at  the  same  trial  or  hearing,  either  iu  court 
or  before  the  same  or  a  new  referee,  together  with  all  exhibits 
and  documents  read  in  evidence  in  connection  with,  or  as  a  part 
of  the  giving  of  such  testimony,  may  he  given  or  read  in  evidence 
at  a  new  trial  or  hearing  or  at  a  continuation  of  the  same  trial 
or  hearing  either  in  court  or  before  the  same  or  a  new  referee, 
or  upon  any  subsequent  trial  or  hearing,  either  in  court  or  l>efore 
the  same  or  a  now  referee,  of  the  same  subject-matter  in  the 
same  or  another  action  or  special  proceeding  between  the  same 
parties  to  such  former  trial  or-  hearing  or  their  legal  representa- 
tives, by  cither  party  to  such  new  trial  or  hearing,  or  to  such 
continuation  of  the  same  trial  or  hearing  either  in  court  or  be- 
fore the  same  or  a  new  referee,  or  to  such  subsequent  action  or 
special  proceeding  either  in  court  or  before  the  same  or  a  new 
referee,  subject  to  any  other  legal  objection  to  the  competency 
of  the  witness,  or  to  any  other  legal  objection  to  his  testimony 
or  any  question  put  to  him,  or  to  any  other  legal  objection  to 
such  exhibits  and  documents.  Such  testimony,  exhibits  and  doc- 
uments proven  by  oath  to  have  been  so  previously  taken  or  read 
in  evidence  may  be  so  given  or  read  in  evidence;  or  the  original 
stenr)graphic  notes  of  such  testimony  taken  by  a  stenographer 
who  has  since  died  or  become  incompetent  may  be  so  read  in 
evidence  by  any  person  whose  competency  to  read  the  same  ac- 
curately is  established  to  the  satisfaction  of  the  court  or  odScer 
presiding  at  the  trial  of  such  action  or  special  proceeding. 

L.    1^03.    cb.    505:    L.    1890.    cb.    5G3;    L.    ISOO.    cb.   352;    L.    1911.    ch.    704. 
In    effect    Sept.    1,    lail. 

I  831.  FAm'd,  1879,  1880,  18HT.1  ^'hen  hnsbnnd  and  wife 
not  competent  f\'ltnesMeM.     When  competent. 

A  husband  or  a  wife  is  not  competent  to  testify'  against  the 
other  upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits 
of  a  special  proceeding  founded  nixm  an  allegation  of  adultery, 
except  to  prove  the  mnrriapo,  or  disi>rove  the  allegation  of  adul- 
tery. A  hnsbnnd  or  wife  shall  not  be  compelled",  or  without  con- 
sent of  the  other,  if  living,  allowed,  to  disclose  a  confidential  com- 
munication, made  by  one  t<t  tlio  othrr,  during  marriage.  In  an 
action  for  criminal  conversation,  the  plaintiff*s  wife  is  not  a  com- 
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petent  witness  for  the  plaintiff,  but  she  Is  a  competent  witness 
for  the  defendant  as  to  any  matter  in  controversy;  except  that 
she  cannot,  without  the  plaintiflTs  consent,  disclose  any  confiden- 
tial communication  had  or  made  between  herself  and  the  plaintiff. 
L.    1867.   ch.  887,   SI  a  and  3  (7  Bdm.  198)^  ain*d;  L.  1887.  du  1<». 

S  882.  [Am'd,  18T9.1  CoaTletion  for  crime  not  to  exclude 
-vritJieMi;    Ikovr  conviction  v>^ovcil. 

A  person,  who  has  been  conTicted  of  a  crime  or  misdemeanor 
is  uotwithstandin^  a  competent  witness  in  a  civil  or  criminal  ac- 
tion or  special  proceeding;  but  the  conviction  may  be  proved,  for 
the  purpose  of  affecting  the  weight  of  his  testimony,  either  by 
the  record,  or  by  his  cross-examination^  upon  which  he  must 
answer  any  quention,  relevant  to  that  mquiry;  and  the  party 
cross-examining  him  is  not  concluded,  by  his  answer  to  such  a 
question. 

See  S  2008.  post.     See  Penal  Code.   S  714. 

i    8S3.    Clerarynicn,  etc.,  not  to  disclose  confessions. 

A  clergyman,  or  other  minister  of  any  religion,   shall  not  be 
allowed'  to  disclose  a  confession  made  to  him,  in  hb  professional 
character,  in  the  course  of  discipline,  enjoined  by  the  rules  or 
practice  of  the  religious  body,  to  which  he  belongs. 
2  B.  a.  406,  I  72,  am'd. 

9  834.  [Am'd,  1904^  1906.]  Pliyslclans  or  professlonml 
rcffiNtered  nnrses  not  to  disclose  professional  in- 
formation. 

A  person  duly  authorized  to  practice  physic  or  surgery,  or  a 
professional  or  registered  nurse,  shall  not  be  allowed  to  disclose 
any  information  which  ho  acquired  in  iittonding  a  patient,  in  a 
professional  capacity,  and  which  was  necessary  to  enable  him  to 
act  in  that  capacity;  unless,  where  the  patient  is  a  child  under 
the  age  of  sixteen,  the  information  so  acquired  indicates  that 
the  patient  has  been  the  victim  or  subject  of  a  crime,  in  which 
case  the  physician  or  nurses  may  be  required  to  testify  fully  in 
relation  thereto  upon  any  examination,  trial  or  other  i^roceeding 
in  which  the  commis-siou  of  such  crinie  is  a  subject  of  inquiry. 

8  2.  L.  1905,  ch.  a31.  Notliing  in  this  act  contained  shall  affect 
any  actions  or  proceedings  now  pending. 

Id..  S  73;  L.  1904,  ch.  381;  L.  1005,  ch.  331.     In  effect  Sept.  1,  1903. 

i  f^SS,  [Am'd,  18fHt.]  AttorncTS  and  coansellors  not  to 
disclose  commnnlcatlons. 

An  attorney  or  counsellor  at  law  shall  not  be  allowed  to  dis- 
close a  communication,  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employment,  nor 
shall  any  clerk,  stenographer  or  other  person  employed  ))y  such 
attorney  or  eonnsellor  be  allowed  to  disclose  any  such  communica- 
tion or  advice  given  thereon. 
L,.  ISdO,  ch.  5G4.    In  effect  Sept.  1,  ISOC. 

9  836.  [Am'd,  1803,  1899,  10O4.]  Application  of  tbe  lajit 
tliree  sections. 

The  last  three  sections  apply  to  any  examination  of  a  person 
as  a  witness  unless  the  provisions  theroof  nre  expressly  waived 
upon  the  trial  or  examination  by  the  porson  confessing,  the  pa- 
tient or  the  client.  But  a  physician  or  surgeon  or  a  professional 
or  registered  nurse,  may  upon  a  trial  or  examination  disclose 
any  information  as  to  the  montnl  or  physical  condition  of  a 
patient  who  is  deceased,  which  he  acquired  in  attending  such 
patient  professionally,  except  contidentinl  communications  and- 
such  facts  as  would  tend  to  disjrijuv  the  memory  of  the  patient, 
when  the  provisions  of  section  eiu^ht  hundred  and  thirty-four  have 
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been  expressly  waived  on  such  trial  or  examination  by  the  per- 
sonal representatives  of  the  deceased  patient,  or  if  the  validity 
of  the  last  will  and  testament  of  such  deceased  patient  is  in 
question,  by  the  executor  or  executors  named  in  said  will,  or 
the  surviving  husband,  w^dow  or  any  heir-at-law  or  any  of  the 
next  of  kin,  of  such  deceased,  or  any  other  party  in  interest. 
But  nothing  herein  contained  shall  be  construed  to  disqualify  an 
attorney  in  the  probate  of  a  will  heretofore  executed  or  offered 
for  probate  or  hereafter  to  be  executed  or  offered  for  probate 
from  becoming  a  witness,  as  to  its  preparation  and  execution  in 
case  such  attorney  is  one  of  the  subscribing  witnesses  thereto. 
In  an  action  for  the  recovery  of  damages  for  a  personal  injury 
the  testimony  of  a  physician  or  surgeon,  or  of  a  professional  or 
registered  nurse  attached  to  any  hospital,  dispensary  or  other 
charitable  institution  as  to  information  which  he  acquired  in 
attending  a  patient  in  a  professional  capacity,  at  such  hospital, 
dispensary,  or  other  charitable  institution  shall  be  taken  before 
a  referee  appointed  by  a  judge  of  the  court  in  which  such  action 
is  pending;  provided,  however,  that  any  judge  of  such  court  at 
any  time  in  his  discretion  may,  notwithstanding  such  deposition, 
order  that  a  subpoena  issue  for  the  attendance  and  examination 
of  such  physician  or  surgeon  or  professional  or  registered  nurse, 
upon  the  trial  of  the  action.  In  such  case  a  copy  of  the  order 
shall  be  served,  together  with  the  subpoena.  Sections  eight  hun- 
dred and  seventy-two,  eight  hundred  and  seventy-three,  eight 
hundred  and  seventy-four,  eight  hundred  and  seventy-five,  eight 
hundred  and  seventy-six,  eight  hundred  and  seventy-nine,  eight 
hundred  and  eighty,  eight  hundred  and  eighty-four  and  eight  hun- 
dred and  eighty-six  of  this  code  apply  to  the  examination  of 
a  physician  or  surgeon  or  a  professional  or  registered  nurse,  as 
prescribed  in  this  section.  The  waivers  herein  provided  for  must 
be  made  in  open  court,  on  the  trial  of  the  action,  or  proceeding, 
and  a  pai)er  executed  by  a  party  prior  to  the  trial,  providing  for 
such  waiver  shall  be  insutficicut  as  such  a  waiver.  But  the  at- 
torneys for  the  respective  parties,  may  prior  to  the  trial,  stipu- 
late for  such  waiver,  and  the  same  shall  be  sufficient  thereof. 

U  1893,  ch.  295;  L.  1899,  ch.  53;  L,  1904,  ch.  331.     In  effect  Sept.  1.  1004. 


i  837.  HTKen  Trltneiia  not  excuned  from  testlfTinK. 

A  competent  witness  shall  not  bo  excused  from  answering  a 
relevant  question,  on  the  ground  only  that  the  answer  may  tend 
to  establish  the  fact,  that  he  owes  a  debt,  or  is  otherwise  subject 
to  a  civil  suit.  But  this  provision  does  not  require  a  witness  to 
give  an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or 
misdemeanor  or  to  expose  him  to  a  penalty  or  forfeiture;  nor  does 
it  vary  any  other  rule,  respecting  the  examination  of  a  witness. 

2  B.  S.  405,   I  71    (2  Edm.)   422. 
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I  888.  BTldesee  of  party  may  be  rebutted. 

The  testimony  of  a  party,  taken  at  the  instance  of  the  adverse 
party,  orally  or  by  depoHitioD,  may  be  rebutted  by  other  evidence. 

Co.  Proc..  i  398. 


f    8S0.    [Am'dt   1908«]      Admlastom   by   flieiiiber   of   eorpo-    ^ 
tloii. 


The  admission  of  a  member  of  an  aggregate  corporation,  who 
is  not  a  party,  shall  not  be  received  as  evidence  against  the  cor- 
poration unless  it  was  made  concerning  and  while  engaged  in  a 
transaction  in  which  he  was  the  authorized  agent  of  the  coriK>ra- 
tion;  or  unless  it  was  made  while  a  member  of  such  corporation 
and  testifying  as  a  witness  concerning  a  transaction  of  the  corpo- 
ration, when  the  official  record  of  such  testimony  shall  be  received. 

2  B.  S.  407.  i  80;  L.  1008,  tb.  384.    In  effect  May  6,  1903. 


I  840.  (Am'dy  1877.)  Seal^  preawmptlTe  eyldence  of  eon- 
■iderAtlon. 

A  seal  upon  an  executory  instrument,  hereafter  executed,  is 
only  presumptive  evidence  of  a  sufficient  consideration,  which 
may  be  rebutted,  as  if  the  instrument  was  not  sealed. 

Salwtltnte  for  2  B.  8.  409.  i  77. 


f   841.    [Am'd»   1891.3      Presumption   of   deatb   In   eertntn 


A  person  upon  whose  life  an  estate  in  real  property  depends, 
who  remains  without  the  United  States,  or  absents  himself  in  the 
state  or  elsewhere  for  seven  years  together,  is  presumed  to  be 
dead  in  an  action  or  special  proceeding  concerning  the  property  in 
which  his  death  comes  in  question,  unless  it  is  affirmatively 
proved  that  he  was  alive  within  that  time.  And  where  in  any 
action  of  partition  in  this  state  any  portion  of  the  proceeds  of  the 
sale  of  real  property  is  or  has  been  paid  into  court,  or  paid  to 
the  treasurer  of  any  county  for  any  unknown  heirs,  and  has  re- 
mained unclaimed  for  twenty-five  years,  after  such  payment  by 
any  person  entitled  thereto,  the  lapse  of  twenty-five  years  after 
such  payment  raises  the  presumption  of  the  death  of  such  un- 
known heirs  at  the  time  of  the  sale  of  such  real  property  and  be- 
fore such  payment,  and  after  the  lapse  of  twenty-five  years  after 
such  payment  it  shall  be  presumed  that  there  were  no  such  un- 
known heirs  living  at  the  time  of  such  sale  or  payment,  and  in 
any  action  or  proceeding  taken  for  the  purpose  of  distributing 
and  paying  over  such  proceeds,  all  such  unknown  heirs  are  pre- 
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Bumed  and  they  shall  be  presumed  to  have  been  dead  at  the 
time  of  such  sale  and  before  such  payment  into  court,  or  to  the 
treasurer  of  any  county. 

1  B.  S.  749.  I  0,  am'd;  L.  1801,  ch.  364. 


i  841-a.  [Added*  1909.]  Testimony  of  surveyor  and  proof 
»    of  standard  of  meaaareni«nt. 

No  surveyor  shall  give  evidence  in  any  cause  depending  in 
any  of  the  courts  of  this  state,  or  before  arbitrators,  respecting 
the  survey  or  measurement  of  lands  which  he  may  have  made, 
unless  if  required,  either  such  surveyor  shall  make  oath,  or  it 
shall  otherwise  be  shown  that  the  chain  or  measure  used  by 
him  was  conformable  to  the  standards  of  the  state  which  were 
the  standards  of  the  state  at  the  time  such  survey  was  made. 
An  official  certificate  of  any  state,  county,  city,  village  or  to\ni 
sealer  elected  or  appointed  pursuant  to  the  laws  of  this  state, 
or  the  oath  of  such  surveyor,  that  such  chain  or  measure  con- 
formed to  the  state  standard  which  shall  have  been  furnished 
any  such  sealer  pursuant  to  the  provisions  of  the  laws  of  this 
state,  shall  be  prima  facie  evidence  of  such  conformity^  and  an 
official  certificate  made  by  any  such  sealer  that  the  implement 
used  in  measuring  such  chain  or  other  measure  was  the  one 
provided  under  such  laws  for  such  purposes,  shall  be  prima 
facie  evidence  of  that  fact. 

Added  by  L.  lOOO.  ch.  65,  Derlration  —  L.  1851,  ch.  134.  |  33,  as  am'd 
by  L.  1893,  ch.  101,  {  1.  Bee  note  4  of  notett  of  Board  of  Statutory  Con- 
solldatiOD  at  end  of  code.  ' 


I  841 -b.  [Added,  1918.]  Trial  and  bnrden  of  proof  of  con- 
tributory   nearllarence. 

On  the  trial  of  any  action  to  recover  dantages  for  causing 
death  the  contributory  negligence  of  the  person  killed  shall  be  a 
defense,  to  be  pleaded  and  proven  by  the  defendant. 

Added  by  L.  1913,  ch.  228.     In  effect  Sept.  1.  1913. 


I  841-b.  [Added,  1913.]     Recitals  as  to  belrsbly  in  deeds. 

Hereafter,  in  any  proceeding,  suit  or  action  pending  or  here- 
after brought,  in  any  of  the  courts  of  this  state,  any  deed,  mort- 
gage, lease,  release,  power  of  attorney,  or  other  instrument  more 
than  thirty  years  old,  executed  for  the  purpose  of  transferring 
the  title  to  or  interest  in  landn,  tenements  or  hereditaments  sit- 
uated within  this  state,  which  contoins  recitals  that  the  grantors, 
grantees,  or  either,  or  both,  are  the  heirs-at-law  of  a  prior  owner 
of  the  title  or  interest  described  iu  said  instrument,  shall  be  pre* 
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sumptive  eyidence  of  saM  heirship  as  theirin  recited,  if  sach  in- 
strument be  duly  acknowledged  or  witneaaed  and  pfoved  in  any 
manner  required  or  permitted  at  the  date  of  the  execution 
thereof,  and  be  duly  recorded  in  any  county  where  any  part  of 
the  lands  described  therein  shall  be  located,  or  duly  recorded  in 
the  office  of  the  secretacy  of  »tate  of  the  state  of  New  York* 

Added  by  L.  1913,  ch.  895.    In  oPTect  Sept.  1,  1913^ 

199b 
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ARTICUD  SBCOMD. 

'  Admini8tration  of  an  oath  or  afflrmaHon, 

9m.  M2.  Before  whom  oatbg  and  affldaTlta  may  be  takes. 
848.  Id.;   in  special  cases. 

844.  Id.;   without  the  State. 

845.  General  mode  of  swearing. 

846.  When    kissing  the  gospels  dlapenied  wtllb 

847.  When  affirmation  to  be  made. 

848.  Other  modes  of  swearing. 

849.  Swearing  persons  not  Christtan0. 

860.  Conrt  may  examine  witness. 

861.  Swearing  falsely  in  any  form,  pexjvi7* 

f  $42.   [Ain'd,    1911.]   Before    'fFliom    oaths    and    allldavlts 
may  be  taken. 

An  oath  or  affidavit,  required  or  autiiorlzed  by  law;  except  an 
oath  to  a  juror  or  a  witness  upon  a  trial  *  an  oath  of  office,  aud 
an  oath  or  acknowledgment  reqnired  by  law  to  be  taken  before 
a  particular  officer;  may  be  taken  before  a  judge,  clerk,  doputy- 
clerk,  or  special  deputy-clerk,  of  a  court,  a  notary  public,  mayor, 
justice  of  the  peace,  a  city  magistrate  of  any  of  the  cities  of  this 
state,  or  police  justice  thereof,  surrogate,  special  county  judge, 
special  surrogate,  county  clerk,  deputy  county  clerk,  special 
deputy  county  clerk,  or  commissioner  of  deeds,  within  the  dis- 
trict in  which  the  officer  is  authorized  to  act;  and,  when  certi- 
fied by  the  officer,  to  have  been  taken  before  him,  may  be  used 
in  any  court,  or  before  any  officer  or  other  person. 

2  R.  S.  284.  I  49,  aniM:  am'd  by  L.  1911,  cb.  670,  in  effect  Sept.  1,  1911.' 

i  848.  tAnt'd,  1877.]     Id«|  in  apeclal  cases. 

Where  an  officer,  person,  board,  or  committee,  has  been  hereto- 
fore, or  is  hereafter  authorized  by  law,  to  take  or  hear  testimony 
or  to  hear  or  receive  an  affidavit,  or  to  take  a  deposition.  In  rela- 
tion to  a  matter,  concerning  which  he  or  it  has  a  duty  to  perform, 
the  officer  or  person,  or  a  member  of  the  board  or  committee,  may 
administer  an  oath,  for  that  purpose.  Where  an  officer,  person, 
board,  or  committee,  to  whom  or  to  which  application  is  made  to 
do  an  act  in  an  official  capacity,  requires  information  or  proof,  to 
enable  him  or  it  to  decide  upon  the  propriety  of  doing  the  act,  he 
or  it  may  receive  an  affidavit  for  that  purpose. 

Id.   662.    i    11. 

{  844.  Id.  I  wltboat  the  State. 

An  oath  or  affidavit  required,  or  which  may  be  received,  in  an 
action,  special  proceeding,  or  other  matter,  may  be  taken,  without 
the  State,  except  where  it  is  otherwise  specially  prescribed  by 
law,  before  an  officer  authorized  by  the  laws  of  the  State,  to  take 
and  certify  the  acknowledgment  and  proof  of  deeds,  to  be  re- 
corded in  the  State;  and,  when  certified  by  him  to  have  been 
taken  before  him,  and  accompanied  with  the  like  certificates,  as 
to  his  official  character  and  the  genuineness  of  his  siiniature,  as 
are  required  to  entitle  a  deed  acknowledged  before  bim  to  be  re- 
corded within  the  State,  may  be  used,  as  if  taken  and  certified  in 
this  State,  by  an  officer  authorized  by  law  to  take  and  certify  the 
same. 

f  845.  [Ani'd,  1889.]    General  mode  of  swearing. 

Except  as  otherwise  specially  prescribed  in  this  article,  when 
an  oath  is  administered,  the  witness  shall  lay  his  hand  on  the 
gospels  and  express  assent  to  the  oath,  and  it  shall  be  according 
to  the  present  practice  except  that  the  witneea  need  not  kiss  the 
gospels. 

8B.S  407. 'B3{L.  iaW.cli.840     In  effe«;t  Sept.  1.  IBM. 
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I  846.  [Am'd,  1899.]    Mrben  Ukmrni^m  tlte  soapela  dlspemaed 

Wltlft. 

The  oath  muBt  be  adminietered  in  the  following  form,  to  a  per- 
son who  so  desires,  the  laying  of  the  hand  upon  the  gospels  being 
omitted:  **  You  do  swear,  in  the  presence  of  the  ever-living  God." 
While  so  swearing,  he  may  or  may  not  hold  up  his  hand,  at  his 
option. 

2  R.  8.  407,  i  88 ;  L.  1891,  oh.  840.    In  effect  Sept.  1. 18M. 

I  847*.  "Wlien  afflrmatlon  to  be  made. 

A  solemn  declaration  or  affirmation,  in  the  following  tonu  must 
be  administered  to  a  person  who  declares  that  he  has  conscienr 
tious  scruples  against  taking  an  oath,  or  swearing  in  any  form: 
"  You  do  solemnly,  sincerely,  and  truly,  declare  and  affirm." 

Id.,  184. 

I  848.  [Am'd,  1877,  1899.]    Other  modes  of  swearlnff. 

If  the  court  or  officer,  before  which  or  whom  a  person  is  offered 
as  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearing,  in 
lien  of,  or  in  addition  to  laying  the  hand  upon  the  gospels,  is,  in 
his  opinion,  more  solemn  and  obligatory,  the  court  or  officer  may, 
in  its  or  his  discretion,  adopt  that  mode  of  swearing  tiie  witnes^. 

Id..  1 86 ;  L.  1899,  ch.  840.   In  effect  Sept.  1, 1890. 

I  849.    S-wearlngr  persons  not  Christiana. 

A  person  believing  in  a  religion,  other  than  the  Christian,  may 
be  sworn  according  to  the  peculiar  ceremonies,  if  any,  of  his  re- 
ligion, instead  of  as  prescribed  in.  section  845  or  section  846  of 
this  act. 

Id.  «)6, 1  88. 

I  860.    Conrt  may  examine  ivitness. 

The  court  or  officer  may  examine  an  infant,  or  a  person  appar- 
ently of  weak  intellect,  produced  before  it  or  him,  as  a  witness,  to 
ascertain  his  capacity  and  the  oxtont  of  his  knowledge;  and  may 
inquire  of  a  person,  produced  as  a  witness,  what  peculiar  cere- 
monies in  swearing  he  deems  most  obligatory. 
ld.,i80,  am'd. 

I  861.  [Repealed  by  L.  1900.  ch.  RS.     Soe  Penal  Law,  $  1622.1 
18  201 
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TZTLB  n. 
Cknnpelling  fhe  attendance  and  testimony  of  a  witneea. 

Bee.  862.  Mode  of  wrTlng  subpoena  leeaed  oat  of  •  court. 
868.  Penalty  for  dleobedioDce. 
864.  Bubpoena  to  be  Issued  by  judge,  etc. 
866.  Penalty  for  disobeying  subpoena.    Warrant  for  witneu. 

866.  When  witness  to  be  imprlaaoed. 

867.  Contents  of  warrant. 

868.  To  whom  directed;   bow  executed. 

869.  Qualification  of  preceding  sections. 

860.  Witness  exempt  from  arrest. 

861.  When   to  be   discharged   from   arrest. 

862.  By  whom   witnesses   may  be  discharged. 
868.  Arrest,   when   void;   penalty. 

864.  Sheriff  not  to  be  liable    unless  affldayit  is  made. 
866.  Application   of   foregoing   provisions   to  judgments. 

866.  Records  not  to  be  removed  by  virtue  of  subpoena. 

867.  Production,  etc.,  of  book  of  sccount. 

868.  Books,  etc.,  of  corporation,  bow  produced. 

860.  When  personal  attendance  not  required  by  subpoena  duces  tecuos. 

§  8B2.  Mode  of  nervlnff  anbpoeiiA  Isaaed  out  of  m,  eoart. 

A  subpoena,  issued  out  of  the  court,  to  compel  the  attendance 
of  a  witness,  and,  where  the  subpoena  so  requires,  to  compel  him 
to  bring  with  him  a  book  or  paper,  must  be  served  as  follows: 

1.  The  original  subpoena  must  be  exhibited  to  the  witness. 

2.  A  copy  of  the  subpoena,  or  a  ticket  containing  its  substance, 
must  be  delivered  to  him. 

3.  The  fees,  allowed  by  law,  for  traveling  to,  and  returning 
from,  the  place  where  he  is  required  to  attend,  and  for  one  day's 
attendance,  must  be  paid  or  tendered  to  him. 

8  B.  8.  400,  I  42.  with  amendments. 

9  858.  Penalty   for  dtaobedtence. 

A  person  so  subpoenaed,  who  fails,  without  reasonable  excuse, 
to  obey  the  subpoena,  or  a  person  who  fails,  without  reasonable 
excuse,  to  obey  an  order,  duly  served  upon  him,  made  by  the 
court,  or  a  judge,  in  an  action,  before  or  after  final  judgment 
therein,  requiring  him  to  attend,  and  be  examined,  or  so  to  at- 
tend, and  bring  with  him  a  book  or  paper,  is  liable,  in  addition  to 
punishment  for  contempt,  for  the  damages  sustained  by  the  party 
aggrieved  in  consequence  of  the  failure,  nnd  fifty  dollars  in  addi- 
tion thereto.  Those  sums  may  be  recovered  in  one  action,  or  In 
separate  actions.  If  he  is  a  party  to  the  action  in  which  he  was 
subpoenaed,  the  court  may,  as  an  additional  punishment,  strike 
out  his  pleading. 

Id.,  f  43.   am'd. 

i    8S4,    [Am'd,    1900.]     Subpoena    to   be   Imsned   by   |ud««y 

etc. 

When  a  judge,  or  an  arbitrator,  referee,  or  other  person,  or  a 
board  or  committee,  or  a  committee  of  either  house  of  the 
legislature,  or  a  joint  committee  thereof,  duly  empowered  by 
resolution  or  act  to  sit  and  take  testimony  during  the  session 
thereof,  or  after  the  adjournment  thereof,  has  been  heretofore 
or  is  hereafter  expresHly  aiithorizod  by  law  to  hear,  try,  or  de- 
termine a  matter,  or  to  do  any  other  act  in  an  official  capacity, 
in  relation  to  which  proof  may  be  taken,  or  the  attendance  of 
a  person  as^a  witness  may  be  required;  or  to  require  a  person  to 
attend,  either  before  him  or  it.  or  before  another  judee  or 
officer,  or  a  person  designated  in  a  commission  issued  bV  a 
court  of  another  Bute  or  country,  to  five  testimony,  op  to  Imtv 
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his  deposition  taken,  or  to  be  examined:  a  subpoena  may  be 
issued,  by  and  under  the  hand  of  the  jud^e,  arbitrator,  referee, 
or  other  person,  or  the  chairman  or  a  majority  of  the  board  or 
committee,  requiring  the  person  to  attend:  and' also,  in  a  proper 
case,  to  bring  with  him  a  book  or  a  paper.  The  subpoena  must 
\yo  served,  as  proscTit)ed  in  section  eight  hundred  and  tifty-two 
of  this  act.  This  section  does  not  apply  to  a  matter  arising,  oi 
ao  act  to  be  done,  in  an  action  in  a  court  of  record. 

2  B.  S.  401.  i  44.  am'd  L.  1900,  ch.  587.  In  effect  April  23,  1900.  See 
U    1907.  ch.  MS. 

i    856.   [Am'dy    1879.]      Penaltr    'or    dlaoberlns   Mnbpoena. 
WnrrwLnt   for    irltness, 

A  person  who  is  duly  subpoenaed,  as  prescribed  in  the  last  sec- 
tion, must  obey  the  subpoena.  If  he  fails  so  to  do,  without  a 
reasonable  excuse,  he  is  liable,  in  addition  to  any  other  punish- 
meut  which  may  be  lawfully^  inflicted  therefor,  for  the  damages 
sustained  by  the  person  aggrieved,  in  consequence  of  the  failure, 
and  fifty  dollars  in  addition  thereto,  to  be  recovered  as  prescribea 
in  section  eight  hundred  and  fifty-three  of  this  act.  If  he  fails 
to  attend,  the  person  issuing  the  subpoena,  if  he  is  a  judge  of  a 
court  of  record  or  not  of  record,  or  if  not,  then  any  judge  of  such 
a  court,  upon  proof  by  affidavit  of  the  failure  to  attend,  must 
issue  a  warrant  to  the  sheriff  of  the  county  commanding  him  to 
apprehend  the  defaulting  witness,  and  bring  him  before  the  ofi^- 
cer,  person,  or  body,  before  whom  or  which  bis  attendance  was 
required. 
Id.,  Sf  ^  AB^  46,  coDMlldated. 

i  866.  [Am'dr   1879.]    Wben  vvltne««  to  be  Imprisoned. 

If  the  person  subpoenaed  and  attending  or  brought  as  pre- 
scribed in  the  last  section,  before  an  officer  or  other  person  or  a 
body  refuses  without  reasonable  cause  to  be  examined,  or  to 
answer  a  legal  and  pertinent  question,  or  to  produce  a  book  or 
paper,  which  he  was  directed  to  bring  by  the  terms  of  the  sub- 
poena, or  to  subscribe  his  deposition  after  it  has  been  correctly 
reduced  to  writing,  the  person  issuing  the  subpoena,  if  he  is  a 
jud|;e  of  a  court  of  record,  or  not  of  record,  may  forthwith,  or  if 
he  18  not,  then  any  judge  of  such  court  may  upon  proof  by  affi- 
darit  of  the  facts  by  warrant  commit  the  offender  to  jail,  there 
to  remain,  until  he  submits  to  do  the  act  which  he  was  so  required 
to  do  or  is  discharged  according  to  law. 

Id.,  §  47,  am*d  verbally.     See  {  876,  post. 

I  86T.  Contenfs  of  -vrarrant. 

A  warrant  of  commitment,  issued  as  prescribed  in  the  last  sec- 
tion, must  specify  particularly  the  cause  of  the  commitment;  and, 
If  the  witness  is  committed  for  refusing  to  answer  a  question,  the 
qnestion  must  be  inserted  In  the  warrant. 

Id.  f  48.    8eo  I  876,  post. 

S  888.  To  'vrliom  directed  |  hofv  exeevted. 

A  warrant  to  apprehend  or  commit  a  person,  issued  as  pre- 
scribed in  this  title,  must  be  directed  to  the  sheriff  of  the  county 
where  the  person  is,  atid  must  be  executed  by  him,  in  the  same 
manner,  as  a  similar  mandate  issued,  by  a  court  of  record,  in  an 
action. 

Id.    402,  I  40.    Sm  a  876,  pmt. 

S   859.    Qvallfleation    of  procodlnffr    nectionn. 

The  foregoing  sections  of  tbi«  title  do  not  npply  to  a  subpoena 
iwued  by  a  justice  of  the  peace;  ur^tft  a  witness  subpoenaed  to 
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attend  a  court  held  by  a  justice  of  the  peace;  or  to  a  case  where 
special  provision  is  otherwise  made  by  law»  for  compelling  the 
attendance  of  a  witness. 

2   R.    S.   402.    I   50. 

I  860.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
Ut.  Civil  Rights  Law,   §  25.] 

i  801.  [Am'dy  1909.]  "When  to  be  dliicliarsred  from  ar- 
re«t. 

The  court,  from  which  a  subpoena,  served  in  good  faith,  was 
issued,  or  by  which  an  order  was  made,  requiring  a  iierson  to 
attend,  for  the  purpose  of  being  examined;  or  a  judge  thereof, 
upon  proof,  by  affidavit,  of  the  facts,  must  make  an  order, 
directing  the  discharge  of  a  witness  or  other  person,  from  an 
arrest  made  in  violation  of  section  twenty-six  of  the  civil  rights 
law. 

Id.,  i  52,  am'd.  Am'd  by  L.  1009.  oh.  65,  I  3.  See  note  47  of  notes 
of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  862.  [Ani*d,  If^Wi,  1909.]  B^^  whoin  witaease»  may  be 
discliarflred. 

A  justice  of  the  supremo  court,  in  any  part  of  the  State,  or  a 
county  judge,  has  the  like  authority  as  a  judge  of  the  court,  to 
make  an  order  for  a  discharge,  in  a  case  specified  in  the  last 
section.  Upon  satisfactory  proof,  by  affidavit,  of  the  facts,  he 
must  also  make  an  order,  airecting  the  discharge  of  a  person 
arrested,  in  violation  of  section  twenty-six  of  the  civil  rights 
Jaw,  where  a  subpoena,  served  in  good  faith  upcm  the  person 
arrested,  was  issued  as  prescribed  in  section  eight  hundred  and 
fifty-four  of  this  act. 

Am'd  by  L.  1S05,  ch.  94« ;  L.  1900.  ch.  05,  §  3.  See  note  48  of  notes 
of  Board  of  Statutory  Conaolldatlon  at  end  of  code. 

II  M0».804.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated 
Laws,  tit.  Civil  Rights  Law,  §§  25-26.] 

i  H<I6.  Apvlleatlon  of  forevolnv  provisions  to  Jnds- 
meats. 

The  foregoing  provisions  of  this  title,  relating  to  a  person  re- 
quired, by  an  order  of  a  court,  to  attend,  apply,  where  such  aa 
attendance  is  required  by  the  terms  of  a  judgment. 

f  8O0.  [AmM,  189S,  1904.]  Records  not  to  be  remo-ved  1»t 
vlrtnc  of  subpoena. 

The  record  of  a  conveyance  of  real  property,  or  any  other 
record  or  document,  wheret)f  a  transcript  duly  certified  may  by 
V  law  be  read  in  evidence,  shall  not  be  removed,  by  virtue  of  a 
subpoena  duces  tecum,  from  the  office  in  which  it  is  kept,  except 
temporarily,  by  the  clerk  having  it  in  custody,  to  a  term  or  sit- 
ting of  the  court  of  which  he  is  clerk,  or  by  the  officer,  havinfc 
it  in  custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  before  a 
referee,  held  in  the  city  or  town  where  the  office  is  situated:  bnt 
the  records  kept  by  the  register  of  the  county  of  New  York  and 
the  register  of  the  county  of  Kings  shall  not  be  removed  except 
by  an  order  of  court  made  as  in  this  section  provided.  Where 
any  such  record  is  required  at  any  other  place,  or  any  record 
kept  by  the  register  of  the  county  of  New  lork  or  the  re^rister 
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of  the  county  of  Kings,  in  required  at  a  term  or  sitting  of  a 
court  or  a  trial  before  a  referee,  it  may  be  removed,  by  order  of 
the  supreme  court,  or  a  county  court,  made  in  court,  and  entered 
in  the  minutes;  specifying  that  the  production  of  the  original 
instead  of  the  transcript,  is  necessary. 

L.    1895.   ch.   946;   L.    19U4,   ch.   84.      In  effect  March  18,   1904. 

I   867.   [Am'd,    1870.]      Production,    etc.,    of    book    of    ac- 


A  person  shall  not  be  compelled  to  produce,  upon  a  trial  or 
hearing,  a  book  of  account,  otherwise  than  by  an  order  reciuiring 
him  to  produce  it,  or  a  subpoena  duces  tecum.  Such  a  subpoena 
must  be  served  at  least  live  days  before  the  day  when  he  is  re- 
quired to  attend.  At  any  time  after  service  of  sueh  a  subi;oena 
or  order,  the  witness  may  obtain,  upon  such  a  notice  as  the 
judge,  referee,  or  other  officer  prescribes,  an  order  relieving  him 
wholly  or  partly  from  the  obligations  imposed  upon  him  by  the 
subpoena  or  the  order  for  prwiuction,  upon  such  terms  as  justice  re- 
quires touching  the  in8pi»ction  of  the  book  or  any  portion  thereof, 
or  taking  a  copy  thereof  or  extracts  therefrom,  or  otherwise.  An 
order  may  be  made,  as  preKcribed  in  this  section,  by  a  judge  of 
the  court,  or  in  a  si)ocial  proceeding  pending  out  of  court  before 
an  officer,  by  the  officer,  or,  in  either  case,  by  a  referee  duly 
appointed  in  the  cause,  and  authorized  to  hear  testimony.  A 
justice  of  the  peace,  or  other  judge  of  a  court  not  of  record,  may 
make  such  an  order  in  an  action  brought  in  his  court,  at  any 
time  after  the  commencement  thereof. 

f  868.  Books,  etc.,  of  corporation,   Itoir   produced. 

The  production,  updh  a  trial,  of  a  book  or  paper,  belonging  to 
or  under  the  control  of  a  corporation,  may  be  compelled,  in  like 
manner  as  if  it  was  in  the  hands,  or  under  the  control,  of  a 
natural  person.  For  that  purpose,  a  subpoena  duces  tecum,  or 
an  order,  made  as  prescribed  in  the  last  section,  as  the  case  re- 
quires, must  be  directed  to  the  president,  or  other  head  of  the 
corporation,  or  to  the  officer  thereof,  in  whose  custody  the  book 
or  paper  is. 

I  860.  IVIien  pergonal  attendance  not  recinlr^d  by  sub* 
poena  duces  tecum. 

In  a  case  specified  in  the  last  section,  or  where  a  subpoena 
duces  tecum,  or  an  order,  made  as  prescribed  in  section  860  or 
section  8G7  of  this  act,  requires  a  public  officer  to  attend,  and 
bring  a  book  or  paper  under  his  control,  the  subpoena  or  order  is 
deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
by  a  subordinate  offlctT  or  employee  of  the  corporation,  or  in  the 
public  office,  who  possesses  the  requisite  knowledge  to  identify 
it,  and  to  testify  r(»specting  the  purposes  for  which  it  is  used. 
If  the  personal  attendance  of  a  particular  officer  of  the  corpora- 
tion or  public  officer  is  required,  a  subpoena,  without  a  daces 
tecum  clause,  must  also  be  served  upon  him. 
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TITLE  IZL 
Depositions. 

Article  1.  DepoBltlons,  taken  and  to  be  used  within  the  State. 

8.  Deposltlonn,  taken  without  the  Btate,  for  Qf<e  within  the  fltettti 
3.  Depositions,  taken  within  the  8tate»  for  uae  wlthont  the  State. 

ARTICLB    FIRST. 

Depositions,  taken  and  to  he  used  icithSn  the  StaUm 

Sec.  870.  Deposition  of  a  i>artj  or  pereon  who  expect*  to  be  a  vertar* 

871.  Deposition  of  a  wltnen  not  a  party. 

872.  Application ;  contents  of  affidarlt. 

873.  Onlor  for  examination. 

874.  Punishment  fctr  dlfM)beylnc  onter. 

875.  SerTioe  of  order,  etc. 

876.  Examination  of  adverse  party. 

877.  Party  confined  In  prison. 

878.  [Repealed.] 

879.  DepiaBition  by  comcnt. 

88U.  BuU'8  for  examination  of  party  or  expected  party.  Ifaimer  of 
taking  and  returning  depositions.  Befusmi  of  peraoos  examined  to 
answer. 

881.  When  to  be  read  In  erldence. 

882.  Pruuf  uf  witneMi'8  Inability  to  attend. 

883.  KlTei-t  of  depuMitiun. 

884.  Orlfflnfll  affldnvltH,  evidence. 

885.  Dep<»fiitlon  to  be  nsed  on  motion. 

886.  Where  witness  may  be  compelled  to  attend. 

f  870.  rAm*d,  1878,  ISMM,  lOOO.l  Deposition  of  m  partr 
or  iiernon  ^rho  expectn   to   be   a  party. 

The  doposition  of  a  party  to  an  action  pendinj?  in  a  conrt  of 
record,  or  of  a  person  who  expects  to  be  a  party  to  au  action 
nl)ont  to  he  brought  in  such  a  court  may  be  taken  at  his  owa 
instance  or  at  the  instance  of  an  adverse  party,  or  by  a  oo- 
plnintilT  or  codefendaut  at  any  time  before  or  during  the  trial 
as  prescribed  in  this  article. 

See  L.  187N.  ch.  2R0;  Co.  Proc..  part  of  fC  390.  391.  .302  ami  397:  U 
}no4.  cb.  Gi^;  L.  1000.  cL.  65,  |  .^;  see  note  40  of  notes  of  Board  of 
Statutory    Consolidation    at   end   of   code. 

i  871.  [Aaa'd,  1877,  190».]  Deposition  of  a  witness  not 
a  party. 

The  deposition  of  a  pernon  not  a  party,  whose  testimony  is 
material  and  necessary   to  a  party  to  an  action,  pending  In  a 
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court  of  record,  or  to  a  person  who  expects  to  be  a  party  to  an 
action  about  to  be  brought  in  such  a  court,  by  a  person  other 
than  the  person  to  be  examined,  may  also  be  taken,  aa  prescribed 
in  this  artide. 

2  R.  8.  8»1.  portloDt  «r  if  1.  9,  8«  and  84  (2  Edm.  407.  414,  415). 
Am'd  by  L.  190»,  eh.  66.  i  S.  km  note  48  oC  m«m  oC  Boud  at  Statatoif 
CoosoUdatlMi  at  «ad  «C 


I  8Ta.  fAm'd,  18T7.  ll«70,  1«980,  ISOS,  189S,  1911,  1918.1 
Applie«tloB}  eontenta  of  attda-vlt. 

The  person  deslrin^r  to  take  a  deposition  as  prescribed  in  this 
article,  may  present  to  a  jud^e  of  the  court  in  which  the  action 
is  pending;  or,  if  it  is  pending  in  the  supreme  court,  to  a  county 
jnage:  or,  if  an  action  is  not  sending,  but  is  expected  to  be 
brought,  to  a  judge  of  the  supreme  court,  or  to  a  county  judge; 
an   affidavit,   setting  forth   as   follows: 

1.  The  names  and  residences  of  all  the  parties  to  the  action, 
and  whether  or  not  they  have  appeared,  and  jf  either  of  them 
has  appeared  by  attorney,  the  name,  ana  the  residence  or  office 
address  of  the  attorney;  or,  if  no  action  is  pending,  the  names 
and  residences  of  the  expected  parties  thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and  the 
substance  of  the  judgment  demanded,  and  if  the  application  is 
made  by  the  defendant  before  answer,  or  by  either  party  after 
answer,  the  nature  of  the  defense. 

3.  If  no  action  is  pending,  the  nature  of  the  controversy  which 
is  expected  to  be  the  subject  thereof. 

4.  The  name  and  residence  of  the  person  to  be  examined,  and 
that  the  testimony  of  such  j>er8on  is  materia)  and  necessary  for 
the  party  making  such  apphcation^  or  the  prosecution  or  defend 
of  such  action,  and  if  the 'action  is  to  recover  damages  for  per- 
sonal  injuriefk  that  the  defendant  is  ignorant  of  the  nature  and 
extent  of  such  personal  injuries,  and,  at  the  option  of  the  appIU 
cant  the  place  where  he  is  sojourmng,  or  where  he  regularly 
transacts  oasineM. 

See  Role  82. 

5.  If  an  action  is  pending,  that  the  pei^on  to  be  examined  is 
about  to  depart  from  the  State;  or  that  ne  is  so  sick  or  infirm,  as 
to  afford  reasonable  ground  to  believe  that  he  will  not  be  able  to 
attend  the  trial;  or  that  any  other  special  circumstances  exist, 
which  render  It  proper  that  he  should  be  examined  as  prescribed 
In  this  article.  But  this  subdivision  does  not  apply  to  a  case, 
Vbere  the  person  to  be  examined  is  a  party  to  the  action. 

See  lOi  Aw^  DIy.  4d<L 

6.  If  no  action  is  pending,  that  the  person  expected  to  be  the 
adverse  party  is  of  full  age,  and  a  resident  of  the  State,  or  so- 
journing within  the  State;  or  that  he  has  an  office  within  the 
State,  where  he  regularly  transacts  business  in  person,  specifying 
the  place,  and,  if  it  is  in  a  city,  the  street  and  street  number,  or 
other  designation  of  the  particular  locality;  or,  if  two  or  more 
persons  are  expected  to  be  adverse  parties,  that  each  is  of  full 
ag«,  and  so  resident  or  sojonming.  or  has  an  office;  also  the  cir- 
eomstances  which  render  It  necessary  for  the  protection  of  the 
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appliraiit'H    rlRhtH,    that   the   witneHs's   tofitimony   shonld    bo   per- 
petuated. 

7.  Any  other  fact  necessary  to  show  that  the  case  coinos 
withiD  one  of  the  two  his»  sections.  And  if  the  party  sought  to 
be  examined  is  a  corporation,  joint  stock  or  other  nnincoiporated 
association,  the  affidavit  shalV  state  the  name  of  tho  officers, 
directors,  or  manuKinf?  agents  thereof,  or  any  of  them  whose  tes- 
timony is  necessary  and  material,  or  the  books  and  papers  as  to 
the  contents  of  which  au  examination  or  iniipection  is  desired, 
and  the  order  to  be  made  in  respect  thereto  shall  direct  the  ex- 
amination of  such  persons  and  the  production  of  such  books  and 
papers,  and  on  such  examination  the  books  or  papers,  or  any 
part  or  parts  thereof,  may  be  offered  and  received  in  evidence  in 
addition  to  the  use  thereof  by  the  witness  to  refresh  his  memory. 

L.  1887.  ch.  410;  L.  1879,  ch.  542:  L.  1S80,  rh.  5:t<5 ;  I,.  roS,  oh.  721; 
L.  1895,  ch.  946;  L.  1911,  ch.  781;  U  1913,  ch.  278.  lii  cfrect  Sept.  1.  1913. 
»ee  Rule  82. 

The  judge  to  whom  snch  an  affidavit  is  presented  n>ust  grant 
an  order  for  the  Examination,  if  an  action  is  pendinsr;  if  no  action 
is  pending  he  must  grant  it  if  there  be  reasonable  ground  to 
believe  that  an  action  will  be  brought,  as  stated  in  the  affidavit, 
and  that  the  application  is  made  in  good  faith  to  preserve  the 
expected  testimony;  otherwise  ho  must  dismiss  the  applicatioi. 
Where  the  person  to  bo  examihed  is  a  pai*ty  to  a  ponding  action, 
or  is  expected  to  be  a  party  to  an  acti(»n  to  bo  brought,  tho  t»rder 
may,  in  the  discretion  of  the  judge,  designate  and  limit  the  par- 
ticular matters  as  to  which  he  shall  be  exaniiued.  In  every 
action  to  recover  damages  for  personal  injuries,  tlio  court  or 
Judge,  in  granting  an  order  for  the  examination  of  the  plaintiff 
before  trial  may,  if  the  defendant  apply  therefor,  direct  that  the 
plaintiff  submit  to  a  physical  examination  by  one  or  more  physi- 
cians or  surgeons,  to  be  designated  by  the  court  or  judge,  and 
such  examination  shall  be  had  and  made  under  such  restrictions 
and  directions  as  to  the  court  or  judge  shall  seem  proper.  In  any 
action  brought  to  recover  damages  for  personal  injuries,  where 
the  defendant  shall  present  to  the  court  or  judge  satisfactory 
evidence  that  he  is  ignorant  of  the  nature  and  extent  of  the 
injuries  complained  of,  the  court  or  judge  shall  order  that  such 
physical  examination  be  made;  and  if  the  party  to  be  examined 
hhall  be  a  female  i>he  shall  l>e  entitled  to  have  such  examination 
before  physicians  or  surgeons  of  her  own  st»x.  The  order  must 
require  the  liarty  or  persons  to  be  examined  to  appear  before 
the  judge,  or  lefoic  a  referee  named  in  the  order,  for  the  pur- 
pose_  of  taking  the  examination,  at  a  time  and  place  therein 
specified.  The  order  must  also  direct  the  time  of  service  of  » 
copy  thereof;  which  must  be  ma.de  within  the  State,  not  more 
than  twenty,  nor  less  than  live  days,  before  the  time  fixed  for 
the  examination,  unless  special  circumstances,  making  a  differ- 
ent time  of  service  necessary,  are  shown  in  the  affidavit,  and 
that  fact  is  recited  in  the  order. 

U   1894,  ch.  429. 

I  874.  rAm'd,  1877  and  18S2.]  Panlahment  for  dUobey- 
inflr  order. 

Witness  fees,  at  the  rate  prescribed  by  law  in  an  action  in  the 
supreme  court,  must  bo  paid  or  tendered  when  the  order  is  served 
upon  the  party  or  other  person  required  to  attend.  If  the  party 
or  person  so  served  fails  to  obey  the  order,  his  attendance  nmy 
\t  compelled,  and  he  may  be  i)unislied  in  like  manner,  and  the 

208 


c.9,t.3,a.  1  WITHIN  THE  STATE.  IS  875-79 

proceedings  thereon  are  the  same,  as  if  he  failed  to  obey  a  sub- 
poena, issued  from  the  court,  in  which  the  action  is  pending;  or, 
if  no  action  is  pending,  from  the  court  of  which  the  judge  is  a 
member. 


{  87S.   [Am'dy   1870.]      SerT-lce  of  order,   et«* 

A  copy  of  the  order,  and  of  the  affidavit  upon  which  it  was 
granted,  must  be  served  upon  the  attorney  for  each  party  to 
the  action,  in  lil^e  manner  as  a  paper  in  the  action;  or,  if  a  party 
has  not  appeared  in  the  action,  tne^  must  be  senred  upon  him, 
as  directed  by  the  order.  If  no  action  is  pending,  they  mu^t  be 
personally  served  upon  each  of  the  persons,  named  therein  as 
expected  adverse  parties. 

f  870.  [Am'd,   1879.]      ESxamlnation  of  adverMO  party* 

Upon  proof,  by  affidavit,  that  service  of  a  copy  of  the  order 
and  of  the  affidavit  has  been  duly  made,  as  directed  in  tne 
order,  the  judge  or  the  referee  must  proceed  to  take  the  deposi- 
tion of  the  witness,  at  the  time  and  place  specified  in  the  order. 
Fie  may.  from  time  to  time,  adjourn  the  examination  to  another 
day.  and  to  another  place,  within  the  same  county.  Sections 
eiirht  hundred  and  fifty-six,  eight  hundred  and  fifty-seven  and 
ei^ht  hundred  and  fifty-eight  of  this  act  apply  to  the  examination 
of  a  party  or  a  person  expected  to  be  an  adverse  party,  taken  at 
prescribed  in  this  article. 

2  B.  S.  302,  I  5,  and  id.  800,  |  36. 

I  877.  [Repealed  In  1877,  re-enaeted  In  1883.]  Partr 
eonflaed    lu    prlaon. 

Where  the  party  or  other  person  to  be  examined  is  confined  in 
a  prison  or  ^aii  within  the  State,  under  a  sentence  for  a  felony, 
that  fact  must  be  stated  in  the  affidavit,  and  his  deposition  may 
be  taken  as  prescribed  in  the  foregoing  sections,  as  if  he  was  not 
so  confined,  except  that  in  such  a  case,  the  granting  or  refusing 
the  order,  and,  if  granted,  tlie  appointment  of  a  referee  to  take 
the  testimony,  is  always  in  the  discretion  of  the  judge.  The 
order  must  reouire  the  production  of  the  prisoner  by  the  person 
in  charge  of  the  prison  or  jail  at  the  prison  or  jail;  but  it  may 
prescribe  such  regulations  and  restrictions  with  respect  thereto 
as  the  judge  deems  proper. 

i  878.  (Bepealed,  1877.) 

I  879.   [Am'd,  1882.]      Deposition  hy  oomsent. 

The  parties  to  an  action  may  stipulate,  in  writing,  that  the 
deposition  of  a  competent  witness,  to  be  used  therein,  may  be 
taken  before  a  judge  or  referee,  at  a  time  and  place  specified  lu 
the  stipulation,  either  orally,  or  upon  interrogatories,  to  be  agreed 
npon  in  like  manner.  The  witness  may  be  subpoenaed  to  attend 
the  examination,  as  upon  a  trial:  and  the  judge  or  referee  may 
take  his  deposition,  as  if  an  order  had  been  made  by  the  court, 
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directing  it  to  be  ro  taken.  But  this^section  does  not  apply  to 
a  ease  specified  in  section  eight  hundred  and  seventy-seven 
of  this  act. 

U  1847,  cb.  280.   ii   78  and  70,   amended. 

1  880.  rAm'd,  1870.]  Rules  for  exam&aatlon  of  party  or 
expected  party.  Manner  of  taking:  and  retnrnfnff  deposit 
tlouii.      Refunal    of   persona    examined    to    answer* 

The  examination  of  a  party,  or  an  expected  party,  is  subject 
to  tne  same  rules  as  if  he  was  examined  upon  the  trial.  The 
judge  or  referee,  upon  every  other  examination  taken  as  pre- 
scribed in  this  article,  must  insert  therein  every  answer  or  dec- 
laration of  the  person  examined,  which  either  party  requires 
to  be  inserted.  The  deposition,  when  completed,  must  be  care- 
fully read  to  and  subacribcMi  by  the  person  examined;  must  be 
certified  by  the  judge  or  referee  taking  it;  and,  within  ten  days 
thereafter,  must  be  filed  in  the  office  of  the  clerk;  or,  if  no 
action  is  pending,  in  the  office  of  the  clerk  of  the  county  in 
which  it  was  taken;  together  with  the  stipulation  or  order,  under 
which  it  was  taken;  the  affidavit  upon  which  the  order  was 
granted:  and  proof  of  the  service  of  a  copy  of  the  order  and  of 
the  affidavit.  If,  upon  an  examination  before  a  referee,  the 
person  examineil  refusps  to  answer  any  question,  the  referee 
must  report  the  fact  to  the  court  or  judge,  who  must  deter- 
mine whether  the  <ineHtion  is  relevant,  and  whether  the  witness 
is  bovud  to  answer  it. 

2  R.  S.  302,  S  6,  aud  part  of  §  5   (2  Edin.  40S) ;  and  Id.  390,   I  37  (S 
Bdm.  415). 

S   881.   [AmM,  1011.1     Wlien  to  lie  read  In  evidence. 

The  deposition,  or  a  certified  ropy  thereof,  may  be  read  in 
evidence  by  either  party,  at  the  trial  of,  or  upon  the  asses.^meut 
of  damages,  by  writ  of  inquiry,  or  upon  a  reference,  or  otherwise, 
in  the  action  or  in  any  special  pn)roe4ling  specified  in  the  ort}?inal 
affidavit  or  stipulation,  «>r  in  any  other  action  or  special  proceed- 
ing thereafter  brought  l>etween  the  same  parties,  or  ])etween  any 
parties  claiming  under  them  or  either  of  them,  or,  if  no  action  ur 
special  proceeding  is  then  pending,  in  an  action  or  s|M»cial  pro- 
ceeding thereafter  brought  between  the  persons  named  in  the 
original  affidavit  as  expected  parties,  or  between  persons  claim- 
ing under  them  or  either  of  them,  including  the  case  where  one 
of  the  parties  is  th<»  oxe<nitor  of  tne  will  or  administrator  of  the 
estate  of  tlie  witness  and  is  given  a  cause  of  action  by  reason  of 
seetion  nineteen  hundred  and  two  of  this  act.  And  except  in  the 
•  cases  prescribed  to  the  contrary  in  section  eight  hundred  and 
eighty-two  of  tliis  act,  the  said  deposition,  or  a  certified  copy 
thereof,  may  be  read  in  evidence  by  either  party  to  the  action 
or  special  proceeding  in  which  it  is  taken,  and  as  between  the 
defendant  In  said  action  and  the  lecrnl  representatives  and  privies 
in  interest  and  estate  of  the  plaintifT.  nnd  as  between  the  plaintiff 
and  the  legal  representatives  nnd  privies  in  interest  and  estate  of 
the  defendant,  and  as  between  the  legal  representatives  and 
privies  in  interest  and  estate  of  the  defendant  and  the  le^l 
representatives  and  privies  in  interest  and  estate  of  the  plaintiff. 

2  n.    S.    'i;»2.    T'nrt   nf   S    7.    and   id.    fmo.    part  of  S   39;   am*d   by   U    1911, 

ch.   KV.»,   In  etTt'ct  .s«i)t.    1.    1»11. 
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1  N8S.   [Am>«,   1682.]      Proof   of  wltaeM^  IsabUHy   to  tU^ 

But  sttch  a  deposition,  except  that  of  a  party,  taken  at  the 
in£tan«e  of  an  adverse  party,  or  a  dieposition  taken  iu  purtMauce 
of  a  stipulation,  a^  prescribed  in  this  article,  shall  not  be  su 
read  in  evidence  until  it  bas  been  satisfactorily  proved  that  the 
witness  is  dead,  or  is  unable  personally  to  attend  by  reason  of 
faia  insanity,  siclcness  or  other  infirmity,  or  that  he  is  confined 
in  a  prison  or  jail;  or  that  he  has  been  and  is  absent  from  the 
State,  Ro  that  his  attendance  could  not,  with  reasonable  diligence, 
be  compelled  by  subpoena. 

2  B.  S.  302,  389,  remainder  of  |fi  7  and  39. 

i  883.  Kffect  of  deposition. 

A  deposition,  so  read  in  evidence  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy  or  substantial  competency  of  a  question  put  to 
him,  or  of  an  answer  given  by  him;  may  be  made  as  if  the  wit- 
ness was  then  personally  examined  and  without  being  noted 
upon  the  deposition. 

Id.,   Si  9  and  40.  am'd. 

S   884.   Orlsrlnnl  affidavit*,  evidence. 

The  original  affidavits,  filed  with  such  a  deposition,  or  certified 
copies    thereof,    are    presumptive    evidence   of    the    facts    therein 
contained,    to   show   a   compliance   with   the    provisions   of   this 
article. 
Id.,  I  38. 

i  885.  TAm'd,  1877,  1001,  1809.]  Deposition  to  be  used 
on,  n.otlon. 

Where  a  party  intends  to  make  or  oppose  a  motion  in  a  court 
of  record  and  it  is  necessary  for  him  to  have  the  affidavit  or 
deposition  of  a  person  not  a  party,  to  use  upon  the  motion,  the 
court  or  a  judge  authorized  to  make  an  order  in  the  case  may  in 
its  or  his  discretion  make  an  order  appointing  a  referee  to  take 
the  deposition  of  that  person.  The  order  must  be  founded  upon 
proof  by  affidavit  that  the  applicant  intends  to  make  the  motion, 
or  that  notice  of  a  motion  has  been  given  which  the  ai>plicant 
intends  to  oppose.  The  affidavit  must  specify  the  nature  of  the 
action  and  must  show  that  the  affidavit  or  deposition  is  neces- 
sary thereon  and  that  such  person  has  refused  to  make  an 
affidavit  of  the  facts  which  the  applicant  verily  believes  are 
within  his  knowledge.  If  the  defendant  has  appeared  in  the 
action  and  the  application  is  made  on  the  part  of  the  plaintiff 
at  least  one  day's  notice  of  such  application  must  be  given  to 
the  attorney  of  the  defendant,  and  if  the  ajjplication  is  made  on 
the  part  of  the  defendant  similar  notice  mnst  be  given  to  the 
attorney  of  the  plaintiff.  The  person  to  be  examined  may  be 
subpoenaed  and  compelled  to  attend  as  upon  the  trial  and  niJ^y 
be  cross  examined  by  the  party  on  whose  attorney  the  notice  has 
been  served.  The  deposition  must  be  taken  by  question  and 
answer  and  be  subscribed  by  the  witness,  and  must  be  delivered 
to  the  attorney  for  the  party  who  procured  the  order,  unless  s>ich 
order  provides  for  a  different  disposition  thereof. 

Subfitltate  for  Co.  Proc.,  I  401,  siibil.  7:  I..  1001.  ch.  .'>2fl:  L.  1909,  ch. 
a.*},  §  3.  See  note  ^  of  notcti  of  Bounl  of  Statutory  Consolidation  at  end 
of   code. 
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I  886.  HThere  'witneaa  may   be  compelled   to   attend. 

Where  a  person  to,  be  examined,  as  prescribed  in  this  article, 
in  a  resident  of  the  State,  he  shall  not  be  required  to  attend  in 
any  county,  other  than  tnat  in  which  he  resides,  or  where  he 
has  an  office  for  the  regular  transaction  of  business,  in  person. 
Where  he  is  not  a  resident,  he  shall  not  be  required  to  attend 
in  any  other  county,  than  that  wherein  he  is  served  with  a  sub- 
poena, unless,  for  special  reasons,  stated  in  the  affidavit,  the 
order  otherwise  directs. 

Co.  Proc.,  I  381,  last  clause,  with  amendmeDts. 
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ARTICL.B1  SECOND. 

Depantions,  taken  without  the  State,  for  uae  wUhin  (fte  Siaie, 

Wme.  887.  888.  Wben  commission  to  Issue. 

888.  How  and  npon  what  terms  granted. 

690.  Order  made  by  judge. 

801.  Interrogatories;    how  settled. 

682.  Id.:   to  be  annexed;  directions  for  retnm. 

683.  Commission  to  examine  wholly  or  partly  upon  oral  qnesfeleat. 

884.  TThen  open  commission  may  issue,  or  depoaltiooB  oaay  be  takMl. 

885.  Depositions  where  adTerse  party  is  an  Infant  or  committM. 

886.  Notice  of  examination  upon  oral  questions. 

887.  Open   commission. 

688.  Order  directing  depositions  to  be  taken. 

688.  Before  whom  depositions  may  be  taken;  notice  of  taking. 

900.  How  depositions  taken. 

801.  Commission   or  order   to  take  deposition!;   h&w  tzecttttd  uaA  t^ 

turned. 

802.  Certificate  of  execution. 

803.  Oertiflcate.  a  sufficient  return. 

804.  Return  by    agent. 

806.  If  agent  is  sick  or  dead. 

806.  807.  Filing  deposiUon,   etc.,  so  returned. 

808.  Commission,  etc.,  by  consent. 

808.  Where  return  to  be  kept;  parties  may  inspect  It,  etc. 

810.  When  deposition  may  be  suppressed. 

811.  Deposition,  etc.,  evidence. 

812.  When  interrogatories  and  deposition  may  be  in  a  foreign  langQaf*. 
818.  Letters  rogatory. 

I  88T.  [Am'd,  1879.]    mrben  eommlaslon  to  Isane. 

In  a  case  specified  in  the  next  section,  where  it  appears,  by 
afiBdavit,  on  the  application  of  either  party,  that  the  testimony 
of  one  or  more  witnesses,  not  within  the  state,  is  material  to 
the  applicant;  a  commission  may  be  issued,  to  one  or  more 
competent  persons,  named  therein;  anthorizinsr  them,  or  any 
one  of  them,  to  examine  the  witness  or  witnesses  named  therein, 
under  oath,  npon  the  interrogatories  annexed  to  the  commission; 
to  take  and  certify  the  deposition  of  each  witness;  and  to 
retnm  the  same,  and  the  commission,  according  to  the  directions 
laTen  in  or  with  the  commission.  The  applicant,  or  any  other 
party  to  the  action,  may  be  thus  examined. 
Fzom  L.  1862.  eh.  875,  |  1,  am'd. 

i  888.  [Am'd,  1896.]      The  same. 

Snch  a  commission  may  be  issued,  in  either  of  the  following 


1.  Where  a  party  to  an  action,  brought  in  a  court  of  record, 
is  in  default  for  want  of  an  appearance  or  pleading,  and  the 
testimony  is  required  upon  the  assessment  of  damages,  by  a 
writ  of  inquiry,  or  upon  a  reference;  or  otherwise,  to  enable  the 
court  to  render  the  proper  final  judgment. 

2.  Where  final  judgment  has  been  rendered  against  the  ad- 
verse party  in  an  action  brought  in  a  court  of  record;  and  the 
testimony  is  required  in  order  to  carry  the  judgment  into  effect. 

3.  Where  an  appeal  from  a  final  judgment,  rendered  In  the 
rapreme  court,  tne  city  court  of  the  city  of  New- York,  or  a 
cotiBty  court,  or  a  motion  for  a  now  trial  in  either  of  those 
courts,  is  pending,  and  the  testimony  will  be  material  and  neces- 
sary to  tne  applicant,  in  the  prosecution  or  defence  of  tk9 
aetion,  if  a  new  trial  is  granted. 

•flee  L.    1882,   ch.   410.   9  1264;    pMt,  |  MH. 
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4.  Where  the  applicatioa  »  xBM4e  before  the  joinder  of  issue, 
in  an  action  brought  in  cither  of  the  courts  specified  in  the  last 
•obdiviaion;  aod  there  is  reason  to  apipreJiena  that  before  iastte 
36  joined,  and  an  application  for  a  commission  cau  thereafter 
be  made,  the  witness  will  die,  or  become  unable  to  giye  his  testi^ 
mony,  or  remove,  so  that  hia  teatimony  cannot  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined,  in  aa  action  pendini? 
in  a  court  of  record,  and  the  testimony  is  material  to  the 
applicant,  in  the  prosecution  or  detence  th^^f, 

6.  In  special  proceedinc^ 

L.  1896,   C11.  v40. 


I  ^'89.  HoTv^  and  iipoA  vrbat  teramm  ipranteA. 

In  a  case  specified  in  subdiTision  laird  of  the  last  aeoUon,  if 
^e  appeal  has  been  taken  to  another  coart,  the  application 
must  be  made  to  the  court  in  which  the  judgment  was  rendered; 
and  an  order,  directing  the  commiasion  to  be  issnetL  may  be 
granted  or  refused,  in  the  discretion  of  that  conrt.  In  a  case 
specified  in  either  of  the  other  subdiTlsiona  of  that  section,  the 
application  may  be  made  to  the  conrt,  or  a  Judir&  thereof,  or,  in 
the  supreme  eoart,  to  the  county  Judge  of  the  county,  where  the 
action  is  triable:  and  it  mnat  be  granted,  opon  satisfactory 
proof  of  the  facts  authorizing  It,  vnlem  the  court  or  judge  haa 
reason  to  believe,  that  the  application  is  not  made  in  good  taitli, 
or  unless  an  order  for  an  open  commission,  or  for  taking  deposi- 
tions, is  made  as  preacribed  in  this  article.  Notice  of  the  appli- 
cation muat  lie  given  to  the  adverse  party,  unless  he  is  in  default 
for  want  of  an  appearance.  Upon  granting  the  order,  the  court 
or  judge  may,  in  any  case,  impose  such  terms  aa  justice  reQuirea. 

From  Lu  1682,  ch.  376.  |  1.  aod  2  B.  «.  108,  M  11  ^nA  U.  wltli  aainadnnats 
8m    also    U  1847.  ch.  470.  (  IS  (1  ISdia.  5$3). 

I  800.  Order   aaade   by   Jadare. 

Where  the  order  is  made  by  a  judge,  out  of  court,  it  miHt  be 
entered  in  the  office  of  the  cierk.  It  shall  be  granted,  only  in 
a  case,  where  the  court  a-oukl  grant  it,  and  upon  the  name 
terms:  and  it  is  subject  to  the  control  of  the  court. 

J  801.   Interroflratorlent  how  nettled. 

UnlcKB  the  interrogatoriog,  to  bo  annexed  to  the  commisfiion, 
are  settled  by  consent  of  the  parties,  thoy  must  be  settled,  upon 
notice,  by  a  judge  of  the  court,  or,  in  the  supreme  court,  by  the 
county  judge  of  the  county,  where  the  action  is  triable,  na  pre- 
scribed in  the  general  rules  of  practice. 

8  B.  B.  393,  I  14.  as  am'd  hj  L.  1875.  ch.  420. 

8  802.   Id. I  to  be  annexed f  directions  f«r  retvm. 

The  interrogatories,  when  settled,  must  be  annexed  to  the 
commission.  Either  {Mirty  must  be  allowed  to  insert  therein 
any  ouestion,  pertinent  to  the  issue,  which  he  proposes.  Unless 
the  pprtiea  stipulate  in  writing,  or  the  order  granting  the  com- 
mission prescribes,  bow  it  shall  be  returned,  the  judge  moat 
indoj8-?,  uiK>n  the  commifiHion,  the  proper  direction  for  that 
IMU'POAe.  Unless  the  court  or  judge  thinks  proper  to  direct  It 
to  be  returned  by  an  agent,  it  must  be  returned  through  tb* 
poat-officc. 

Id.,  I  IS,  wltJi  aaieadoMntfi. 

SIS 
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9  893.  IMamMk^  ISas^l     C ■■■■•■■•■■  «•  «kmMiii«i  wlN»lf3r  or 

Where  an  tssue  of  fact,  joined  In  an  action,  fa  pending  tn  the 
supreme  court,  the  drtr  cosrt  of  the  cit^  of  New-YorK»  or  a 
county  coirrt»  the  parties  may  stipulate*  in  writing,  or  the  court 
to  which,  or  the  judge  to  whom  an  application  for  a  commission 
is  made,  may  in  its  ov  his  discretion,  direct*  in  the  order,  that  a 
commission  issue  without  written  interrogatories,  and  that  the 
depositions  he  taken  upon  oraf  questions;  or  that  a  commission 
issue,  to  take  the  deposition  of  one  or  more  witnesses,  designated 
in  the  order,  partly  upon  oral  questions  and  partly  upon  written 
intenrogatftrM»»  #r  tm  take  the  deposition  of  one  or  more  fpitneeee% 
designated  in  the  order,  upon  oral  questions,  and  one  or  more 
witnesses,  designated  in  the  order,  upon  written  interrogatories. 

L.  X806»  <^  946. 


f  8iM.  1FI«»  optiM  mannabmUim  m*T  Israe^  or  depeatttontf 


Where  an  issue  of  fact,  jisined  in  an  action^  ia  pending  in  either 
of  the  coorti  sjpecified  in  the  last  section,  me  parties  may 
stipulate,,  in  writmg,.  or  the  court,  or  a  judge  thereof,  or»  ia  the 
spireme  court,  the  county  jud^ge  of  the  eounty  where  the  action 
ia  triable,  may,  ia  its  or  his  discretion,  upon  the  application  of 
either  party,,  and  upon  satisfactory  proof,  hy  affidavit,  that  one 
or  more  witnesses,  not  within  the  State,  are  material  and  neces- 
sary in  the  prosecation  or  defence  of  the  action,  make  an  order, 
upon  such  terms  aa  it  or  he  deesos  proper,  directing  that  an  open 
commission  fssae,  op  that  depositions  be  taken,  na  prescribc?d  in  the 
following  secxiona  of  this  article. 

f  88S.  [Am'd,  1879*,  tSOTJ  Hepoaffttens  frlkere  atfrerse 
pmirty  Is  an  Infant  or  comnHifiit.. 

The  last  two  sections  are  not  applicable,  where  the  adverse 
party  is  an  infant,  or  the  committee  of  a  person  judicially  de- 
clared tabe  IncapaDfe  of  managing  his  affairs,  by  reason  of  lunacy, 
idiocy  or  habitual  drunkenness.  Nor  can  the  applicant  be  exam- 
ined in.  hia  own  behalf,  as  prescribed  in  those  sectk>ns,  except  by 
cooaent  of  the  parties. 

I  see.  lfo<i«e  mt  exninltimtffott  vpon  oral  a««*tfon«. 

Where  a  commission  is  Issued,  to  take  testimony  without 
written  interrogatories,  as  prescribed  in  section  893  or  section 
8^  of  this  act.  notice  of  the  time  and  place  of  the  examination 
of  a  witness,  by  virtue  thereof,  naming  the  witness,  must  be 
served  as  prescribed  in  section  899  of  this  act. 

flee  I  800^  post. 

I  809^  Open  eommfwslon. 

An  open  commission  must  be  directed  to  one  or  more  persons, 
owned  tbeBein».  and  must  authorise  them,  or  any  one  of  them, 
to  examine  any  witness  who  may  be  produced  by  either  party, 
on  or  before  a  day  specified  therein,  upon  oral  questions  to  be 
pnt  to  the  witness,  when  he  is  produced;  to  take  and  certify  the 
depcwition  of  each  witness  so  examined;  and  to  return  the  same, 
and  the  cenuniflsion,  immediately  after  the  expiration  of  the 
time  limited  for  the  production  of  witnoHses,  according  to  the 
directions^  given  ia  or  with  the  commission. 

2ia 
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i  898.  Order  direetlnor  depositions  to  be  taken. 

An  order,  directing  that  depositions  be  taken,  must  specifj 
the  time  within  which  they  must  be  taken,  and  the  manner  in 
which  they  must  be  returned.  It  mav  also  contain  such  addi- 
tional directions,  not  inconsistent  with  the  next  section,  with 
respect  to  the  time  and  manner  of  giving  notice,  as  the  court 
or  judge  deems  proper.  The  order  must  be  entered  in  the  clerk's 
office;  and  a  certified  copy  thereof  must  be  annexed  to  each 
deposition,  or  set  of  depositions,  returned  as  prescribed  in  the 
following  sections  of  this  article. 

From  L.  1853,  cb.  387,  |  4,  am'd. 

§  899.  Before  ^rhom  depositions  may  be  taken |  notlee 
of  taklnv. 

A  deposition  may  be  taken,  pursuant  to  such  an  order,  before 
a  person  mutually  agreed  upon  by  the  parties,  or  a  chancellor, 
or  a  judge  of  a  court  of  record,  or  the  mayor  or  other  chief 
magistrate  of  a  city,  or  a  justice  of  the  peace  of  the  state  or 
territory,  where  the  witness  is;  who  is  not  counsel  or  attorney 
for  either  party,  and  would  not  be  disqualified,  by  reason  of 
affinity  or  consanguinity  to  a  party,  or  interest  in  the  event, 
from  serving  as  a  juror  upon  the  trial  of  the  action,  within  the 
State.  Written  notice  of  the  time  and  place  of  taking  a  deposi- 
tion, specifying  the  name  of  the  witness,  and  the  person  before 
whom  it  will  be  taken,  must  be  served  by  the  party,  at  whose 
instance  it  is  taken,  upon  the  attorney  for  the  adverse  party. 
The  time  for  serving  such  a  notice  must  be,  at  least,  five  judicial 
days  before  the  deposition  is  taken;  and  one  judicial  day,  ia 
addition,  for  each  fifty  miles,  by  the  usual  route  of  travel, 
between  the  residence  of  the  attorney  for  the  adverse  party»  and 
the  place  where  the  deposition  is  to  be  taken. 

L.  1853.  ch.  887.  part  of  {  4,  and  |  5.  un'd. 

S  900.   HofT  depositions   taken. 

Upon  the  examination  of  a  witness,  without  written  Inter- 
rogatories, by  virtue  of  a  commission,  or  of  an  order  to  take 
depositions,  the  commissioner,  or  the  person  before  whom  the 
deposition  is  taken,  must  take  down,  or  cause  to  be  taken  down, 
as  prescribed  in  the  next  section,  the  substance  of  the  witness's 
testimony;  unless  he  is  directed,  in  the  commission  or  the  order, 
or  required  by  the  person  appearing  for  cither  party,  to  insert 
in  the  deposition  any  or  all  of  the  questions  or  answers,  word 
for  word.  Unless  the  commission  or  order  otherwise  directs, 
the  person,  appearing  for  either  party,  mav  ask  any  question, 
which  he  deems  proper,  and  the  witness  s  answer  must  bo 
taken  accordingly,  the  objections  thereto  being  reserved,  without 
being  specified  at  the  time  of  examination.  A  copy  of  this 
section  must  be  annexed  to  each  commission  to  take  testimony 
without  written  interrogatories,  and  to  each  certified  copy  of 
an  order  to  take  a  deposition. 

9  901.  Commission  or  order  to  take  deposltlon»|  kovr 
executed  and  retarnod. 

The  person,  to  whom  a  commission  is  directed,  or  before 
whom  a  deposition  is  taken,  unless  otherwise  expressly  directed 
in  the  commission,  or  in  the  order  for  taking  the  depositions, 
must  execute  the  commission,  or  the  order,  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  examininl, 
an  oath  or  affirmation  to  testify  the  truth,  the  whole  tratli*  and 

^14 
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nothing  bat  the  tmth,  as  to  the  matters  respecting  which  the 
witness  is  to  be  examined. 

2.  He  must  reduce  the  ezamidation  of  each  witness  to  writing, 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
After  it  has  been  carefully  read,  to  or  by  the  witness,  it  must 
be  subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proTed,  the  exhibit,  or,  if  the 
witness,  or  other  person  haying  It  in  his  custody,  does  not 
surrender  it,  a  copy  thereof,  must  be  annexed  to  the  deposition 
to  which  it  relates,  subscribed  by  the  witness  proTing  it,  and 
numbered  or  otherwise  identified,  in  writing  thereupon,  l^  the 
conimissloner,  or  person  taking  the  deposition,  who  must  sub- 
scribe his  name  thereto. 

4.  The  commissioner,  or  person  taking  the  dej^osition,  must 
subscribe  his  name  to  each  half  sheet  of  the  deposition;  he  must 
annex  all  the  depositions  and  exhibits  to  the  commission^  or  to 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
up  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  official  residence.  , 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  post-office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post-office,  and  pay  the 
postage  thereon. 

0.  If  there  is  a  direction  on  the  commission,  or  in  the  order, 
to  return  the  same  by  an  agent  of  the  party,  at  whose  instance 
it  was  issued  or  granted,  the  packet  so  addressed  must  be  deliv- 
ered to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons. 
one  or  more  of  them  may  execute  it,  as  prescribed  in  this  and 
the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to 
each   commission,  or  order  to  take  depositions,   authorized   by 
this  article. 
t  B.  S.  894.  9  16.  and  L.  18B8.  ch.  887.  ||  6,  7  and  8. 

I  902.  CertiflcAte  of  execution. 

The  commissioner  or  other  person,  before  whom  one  or  more 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposi- 
tion, a  certificate,  substantially  in  the  following  form,  the 
blanks  being  properly  filled  up: 
"  State  "  (or  ^*  territory")  "  of 


«« 


••  County"  (or  "  parish")  "  of  "  }  "*' 


I,  ,  do  certify  that  ,  the  witness,  personally 

appeared  before  me  on  the  day  of         ,  at  o'clock  in 

tlie  noon,         at  the       ,  in  the  state  "  (or  **  territory  ")  "  of 

,  and  after  being  sworn"  (or  "affirmed,"  as  the  case  may  be), 
"  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
did  depose  to  the  matters  contained  in  the  foregoing  deposition, 
and  did,  in  my  presence,  subscribe  the  same,  and  indorse  the  ex- 
hibits annexed  thereto.  And  I  further  certify  that  I  have  sub- 
scribed my  name  to  each  half-sheet  thereof,  and  to  each  exhibit. 
And  I  further  certify  that  appeared  in  behalf  of  the  ,  and 
that  appeared  in  behalf  of  the  ." 
L.  1868,  lib.  887.  8  7. 


I  •OS*     CerttflcAte,  a  safllclent  return. 

The  certificate,  specified  in  the  last  section.  Is  a  sufficient 
t«ra  to  a  commission. 

ai8 
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9  004.  Retim  laey  tiffni. 

It  the  packet,  specified  in  sectioa  901  of  this  act,  is  delivered  to 
an  agent,  he  must  deliyer  it  to  the  clerk,  to  whom  it  is  addressed, 
or  to  a  judge  of  the  court,  either  of  whom  must  receive  and  open 
It,  upon  the  agent  making  affidavit,  that  he  received  it  from  the 
hands  of  the  commissioner,  or  the  person  who  took  the  deposition, 
and  that  it  has  not  been  opened  or  altered^  since  he  so  received  it. 

8  R.  8.  894,  f  17. 

ft  &0S«  ft  aarent  la  alelc  or  dead. 

If  the  agent  is  dead,  or,  from  sickness  or  other  casualty,  is  an* 
able  to  deliver  the  packet  personally,  as  prescribed  in  the  last  sec* 
tion,  it  must  be  received,  by  th^  clerk  or  jud^e,  from  the  hands 
of  any  other  person,  upon  the  latter  making  an  affidavit,  that  he 
received  it  from  the  sgent;  that  the  agent  is  dead,  or  otherwise 
unable  to  deliver  it;  that  it  has  not  been  opened  or  altered  since 
he  received  it;  and  that  he  believes  that  it  has  not  been  opened 
or  altered,  since  it  came  from  the  hands  of  the  commissioner,  or 
the  person  who  took  the  deposition. 
Id.,  I  18. 

S  906.  Flllnar  depoiiitlon,  etc.,  so  returned. 

The  clerk  or  judge,  who  receives  and  opens  the  packet,  as  pre- 
scribed in  the  last  two  sections,  must  indorse  thereupon,  and  sign, 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  im- 
mediately file  it  iu  the  office  of  the  clerk;  together  with  the  affi- 
davit of  the  person,  who  delivered  it  to  him. 
'    Td.,  %  10,  am'd. 

i  907.  The  aame. 

If  the  packet  is  transmitted  through  the  post-office,  the  clerk, 
to  whom  it  is  addressed,  must  receive  it  from  the  post-office,  open 
it,  indorse  thereupon,  and  sign,  a  like  note  of  tne  time  of  the 
receipt  and  opening  thereof,  and  immediately  file  it  In  his  office. 

Id..  S  20. 

S  ;m>8.  Commtsston,  etc.,  bx  eonsent. 

A  commisRion  may  issue,  or  an  order  to  take  depositions  may  be 
mndo,  by  consent,  in  a  cnso  where  either  may  be  directed  by  the 
<  ourt  or  a  judge,  as  prescribed  in  this  article.  On  filiug«a  stipula- 
tion to  that  effect,  signed  by  the  attorneys  for  the  parties,  the 
clerk  must  enter  an  ordor  accordingly;  and  thereupon  the  attor- 
ney for  the  party,  procuring  the  order,  may  insert  in  the  commis- 
sion, or  indorse'  upon  or  annex  to  it,  or  the  order,  the  necessary 
directions  for  the  execution  and  return  thereof,  according  to  tie 
stipulation. 

Td.,   S  21,   remodelled. 

9  OOO.  IVliere  retvrn  to  be  keptf  partlen  may  ia«pe«t 
It.   etc. 

A  commission,  or  copy  of  nn  order  to  take  depositions,  with  tlie 
certificates,  returns,  dopositions,  and  exhibits  thereto  annexed, 
must  remain  on  filo  in  the  otFice  of  the  clerk,  unless  otherwise 
provided  by  the  stipnlntion  (»f  the  parties,  or  unless  the  court,  by 
a  special  order,  directs  them  to  be  filed  in  the  office  of  aiMthev 
cicrk.    They  are  always  opon  to  the  inspection  of  the  parUcs^ 
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eitiici-  df  Vvttolh  i^  ^tttlHea  tV)  A^cb^^y  of  thto,  ot  of  fthy  pArt 
tllvrt^oi'.  bo  kiaym^nt  6t  \h^  ten^  nllo'tVed  by  Ift^. 

I  9r^  IV ben  de^oaittott  nay  b^  aAvp^emva. 

Whet«  it  npiwan,  by  Utiidarit.  that  a  d^po»itii)n  has  Hetn  imr 
pfOti^rtr  or  irre^lBi*!)'  taken  Or  rettirn^d;  or  thtt  th^  pehRmai 
attlMidftnc«  of  tlw  witn^ss^  upon  the  tribi,  codM  kaVe  be^ii  ph>- 
cured,  with  dtte  rtiligtoee^  by  a  aiibpoenb;  ot  t^t  the  attomegr  foe 
either  party  has  practiced  any  fnuiid,  or  unfair  or  overreaching 
conduct,  to  the  prejudice  of  the  adverse  party,  in  the  course  of 
the  proceedings;  an  order,  for  the  suppression  of  the  deposition, 
may  be  made  by  ^e  court,  upon  the  application  of  the  party  ag- 
grieved, upon  notice  to  the  adverse  party. 

L.  1863,  ch.  387,  {  14,  am'd. 

I  911.  Deposition,  etc.,  evidence. 

A  deposition,  talcen  and  returned  as  prescribed  in  this  article, 
or  an  exemplined  copy  thereof,  if  the  original  is  filed  in  another 
county,  may,  u.:less  it  is  suppressed  as  prescribed  in  the  last  sec- 
tion, be  reud  ii.  evidence  by  either  party.  It  has  the  same  effect, 
and  no  other,  au  the  oral  testimony  of  the  witness  would  have; 
and  an  objection  to  the  competency  or  credibility  of  the  witness, 
•r  to  the  relevancy,  or  substantial  competency,  of  a  question  put 
to  him.  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
upon  the  deposition. 

Id.,  i  18,  and  2  B.  S.  806,  f  28,  with  amendments.    See  4  T.  St  O,  006. 

I  012.  [Aan'd,  1896.}  \%''ben  interroarntorles  nnd  depoal* 
tion  may  be  in  a  foreign  lamaraaare. 

Upon  an  application,  made  in  the  supreme  court,  the  city  court 
of  the  city  of  New- York,  or  a  county  court,  for  a  commission  toi 
be  issued  to  a  foreign  country,  if  it  satisfactorily  appears,  by 
affidavit,  that  the  witness  does  not  understand  the  English  lan> 
gnage,  the  order  for  the  commission  may,  in  the  discretion  of 
the  court  or  judge,  direct  that  written  interrogatories  annexed 
thereto,  by  way  of  direct  or  cross-examination  be  framed  in  the 
Ehiglish  language,  and  also  in  a  foreign  language;  that  only  the 
interrogatories  framed  in  the  foreign  language  be  put  to  the  wit- 
ness; and  that  his  answers  be  taken,  and  the  cortincates  be  made 
out,  in  the  same  language.  Where  such  an  order  is  made,  it 
must  provide  for  the  payment,  by  the  applicant,  to  the  adverse 
party,  of  a  reasonable  sum,  fixed  therein,  for  the  expense  of  pro- 
curing the  interrogatories,  in  his  behalf,  to  be  translated.  The 
judge,  who  settles  the  interrogatories,  must  settle  them  in  the 
foreign  language,  and  in  the  English  language;  and,  for  that  pur- 
pose, he  may  call  in  the  assistance  of  one  or  more  exports,  whose 
compensation  must  be  fixed  by  the  judge,  and  paid  by  the  ap- 
plicant. "When  the  deposition  is  road  in  evidence,  it,  and  the  in- 
terrogatories, must  be  interpreted  into  the  English  language,  as 
if  the  witness,  being  unable  to  speak  the  English  language,  waa 
personally  present  and  testifying. 

Im  1806,  ch.  046. 

I  91S.  liCtierfl  roflraiory. 

Letters  rogatory  moy  be  issued  from  either  of  the  courts  speci- 
fied in  the  last  section,  in  its  discretion,  in  a  case  where  a  com- 
missioB  may  be  Issued,  as  prescribed  in  this  article,  upon  satis- 
»  .      »17 
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§913  DEPOSITIONS  c.9,t.8.a,a 

factory  proof,  by  affidavit,  that  there  is  good  reason  to  belieye, 
that  the  euds  of  justice  will  be  better  promoted  thereby,  than  by 
the  issuing:  of  a  commission,  notwithstanding  that  a  commission 
can  be  executed,  in  the  country  to  which  they  are  sent.  Letters 
rogatory  can  be  issued  only  to  examine  one  or  more  witnesses, 
upon  written  interrogatories,  annexed  thereto;  which  mast  be 
framed  and  settled,  and  the  depositions  must  be  returned,  as  pre- 
scribed in  this  article,  with  respect  to  the  interrogatories  annexed 
to  a  commission,  and  the  depositions  taken  therennder. 
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Dtponi^nu^  taken-wUhin  the  state  for  use  without  the  state. 


See.  tt4.  In  what  caaet  depotltlon  maj  be  taken. 
919.  Habpoena  to  wltneM. 

916.  Repealed. 

917.  Repealed. 


918.  Repealed. 

iKine 
9t0.  Repealed 


919.  Takine  and  retam  of  deposition. 


I    9^4.    [AM'd,    18811.1     la    what   cases   deposition    mar    be 


A  party  to  an  action,  suit,  or  special  proceeding,  civil  or  crimi- 
nal, pending  in  a  court  without  the  state,  either  in  the  United 
States,  or  in  a  foreign  country,  may  obtain,  by  the  special  pro- 
ceeding prescribed  in  this  article,  the  testimony  of  a  witness,  and, 
in  connection  therewith,  the  production  of  books  and  papers, 
within  the  state,  to  be  used  in  the  action,  suit  or  special  pro- 
ceeding. 

«2  ^T?J5^' !  ?  ^K  ¥^*">»  ■•  •™'<*  ^y  ^  '^'  cl).  fiB.  I  1  (7  Edm.  92) ;  L,  1899.  ch. 
aa.   in  eiiect  Sept.  l,  1889. 

I  915.  [Am'd,  1899.]    Subpoena  to  witness. 

Where  a  comnussion  to  take  testimony,  within  the  state,  has 
been  issued  from  the  court  in  which  the  action,  suit,  or  special 
proceeding  is  pending;  or  where  a  notice  has  been  given,  or  any 
other  proceeding  has  been  taken,  for  the  purpose  of  taking  the 
testimony,  withm  the  state,  pursuant  to  the  laws  of  the  state  or 
country,  wherein  the  court  is  located,  or  pursuant  to  the  laws  of 
the  United  States,  if  it  is  a  court  of  the  United  States,  the 
suprenie  court,  or  the  county  court,  or  a  judge  of  either  court, 
shall,  in  a  proper  case,  on  the  presentation  of  a  verified  petition 
iMue  a  subpoena  to  the  witness,  commanding  him  to  appear 
before  the  commissioner,  named  in  the  commission;  or  before  a 
commifiwioner,  within  the  state,  for  the  state,  territory,  or  foreign 
coniitry.  in  whwh  the  notice  was  given,  or  the  proceeding  taken; 
or  before  the  officer  designated  in  the  commission,  notice,  or  other 
paper,  by  his  title  of  office;  at  a  time  and  place  specified  in  the 
subpoena,  to  testify  in  the  action,  suit,  or  special  proceeding. 
If  the  witoess  shall  fail  to  obey  the  subpoena,  or  refuse  to  have 
an  oath  administered,  or  to  testify,  or  to  produce  a  book  or  paper 
pursiMUt  to  a  subpoena,  or  to  subscribe  his  deposition,  the  court 
or  judge  issuing  the  subpoena  shall,  if  it  is  determined  that  a 
contempt  ha«  been  committed,  prescribe  the  punishment  as  in 
the  case  of  a  recalcitrant  witness  in  the  supreme  court.  The 
g^ral    rules   of   practice   must   prescribe   rules   for   such    pro- 

l,!l^)^^^'^  ^^^  ^'  ^^^'  ^"  ^®^'  ''^'  ^^-   ^°  ^^^""^  Si^Pt- 

l,*lS9y^^^*^^  ^*^  ^'  ^^^'  ^'  ^^"^^  ''^'  ^'^^-   ^°  ^ff^^t  Sept 

1  ^iSo  ]^^^^^^  ^*^  ^'  ^®^'  ^'  ^^^'  '*^-  ^^'    '°  ^^^^^  Sept. 
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S  91B.  [Am'd,  1S»9.]    T^illtklff  ^t^h  tMt«r^  <»<  deposltlOB. 

The  officer,  or  commissioner,  before  whom  a  witneM  appears, 
In  a  case  specifieu  in  this  urticle,  must  lake  down  his  re'shmbny, 
in  writiuKf  and  must  annex  thereto  copiefi  of  nil  book^  and  papers 
produce<l  or  Biich  parts  thereof  as  shall  be  required,  «nti  miist 
certify  and  transmit  it  to  the  court  in  which  the  ^"ptiltjji,  .fettit,  or 
special  proceeding  is  pending,  as  the  practice  of  tJiat  court 
requires. 
L.  1899.  ch.  son.    In  effect  Sept.  1, 1899. 

I  «20.  [Repealed  May  3,  1899;  L.  1899,  ch.  502.    In  effel^t  filH>t 
1,  18»».l 


(S,e,i.4«a.l  IKK:UM£^TAHV    KVlDiENCE.  ||  921-29 

TITLE  IV. 

j^H^IVlClilC  F4H9T. 

Documentary  e^ideiKe^  as  a  si/thsiHufc  for  fur^{  <f?f{^'<iW. 


8ec.  921. 


(VrtWcaus  etc.,  on  nt%.'  evitoVC' 
Nfitary'H    i'«rtlfl<'ute.    ViWt'mv. 


024.  Xotury'v  pj^^lMl  «P<\  iavn)V««(l(l(UP :   When  avidipuQe. 

025.  rr<»<»f  or  im'st>ntnu>i)i,   »»tr.,   of  fcirelgii   bills. 

927.    flTVof  ueVtl??  u?  iiofUe. 

P2*>.    j|lfirfV!Mct^  v<*timvt\^v.  tJxWonve. 

•31.     Wrtw  ctiror   <o  be  ▼rrillw. 

9ZHU  CoRy   of  (lotdRiKUiOi   OS   nL"caan   upon   whom    to   mnke   service,    a« 

rtr  'Krviy'  |)r**'nmpnv«'  ovltlpmr  or   p-rtulu    fat'ts. 
031c.   ExtraotH     from     bookn     and     tw-oWh     or    o»»iiM)troIl«'r's     offlci'     oh 

Wnpre  the  officer,  to  vi^(V"  tlie  ivpil.  eusltu^y  \\f  i\  Il^p,pr.  be- 
IoniSi«.  roptiffesi,  iiiuler  liis  ns^iid  anVJ  ofrt('iii|  sval  tt\at  ho  uus  ^la^lr 
tHPReiit  ein\n?  naif  Ion,  '^'u  Ins  omce,  r^»r  the*  papi'.r.  ip^cL  \\\i\\  \t 
e^npot  be  *oni^*rf,  tbe  ceYtlficnfe  is  prosnr^iptiyo  ov^^lencq  o(  ^h^ 
fnriH  so  eertified,*  a**  If  the  qfflver  pc^AoVmllj;'  tetjiifiyil  t^,  tlie  saniQ. 


p<^>Hited,  or  an  exeniplitied  <'oyi(i(  |hvm*ft  j^  ur«s\iiuptiv^  ^ym1<H^<**' 
of  the  facts  therein  alleged,  except  wln^re  the  efu'ct  thereof  is 
declared  ^^  f^U^^^Ml^^t  ^  ^^ttvia)  pr<A)V)lfK>n  ul  Ww. 

I  Ma.   r4iH«A.  liT^I     ?f«i«iryr«  o«rtlf|cate.  erld«iiee. 

T^e  coctiticate  of  a  nqtary  puldic  <»f  the  State,  under  Xuh  hand 
apil  {(fal  of  office*  of  th^  pr«!4eiitniei\t  by  him  for  acceptance  or 
pAyuifipt,  pt  of  tho  pr4>te«t.  tar  mm-«^v.^ntow«o  or  non-pjuvmeut. 
of  H  w^]tai>««or^  potf  u¥  hill  o.f  ^u^anjjce,.  w  of  the  service  of 
nofictt'tli^re^)^!  QU  h  par^y  tp  thc'  no^ii  v>r  hill;  ^Pticifyiutf  thu  mode 
of  i^iviuf?  the  notice,  the  reputed  i»lace  of  residence  of  the  party 

to  vhv>M  U  FS*  e^VptV  Mftjl  ^hf.  ppst-alhq^  pej^rfst  tU^t'^-t'»:  l>:  1»k*'- 
fiiiinpfive  evidence  of  the  facts  certified,  uplpss  the  party  a«aiii8t 
whom  it  is  oflFered,  has  served  upon  the  adverse  party,  with  his 
plendiug,  qn  <¥iUdu  ten  (Kv^  afUa*  jdiuder  of  an  i^-bue  of  fact,  an 
ociginaT  ^tngavit*  ^]  th^  **^rrt*  MVU  he  hs^s  not  rcceiv»;d  nofue  of 
riotr-accepfaiuu',' or  of  uon-'ph^  the  note  of  bin'.'   A  vefifiotj 

anifwer  i«  liot '^u^^Mept  as' an  ntndayjti   w^thi]^   the*  pica ^liii^  of 
tbtt  §e<'tTonV 
"L,    1833;   oh.    271,    I   8    (4    F.«liu.    niOK 


gg984-^  DOCUMENTARY  EVIDENCE.        c  9,  t.  4.  a.  1 

9  824.  Ifotary'fl  protest  and  memorandum  |  ^rhen  oti- 
dence. 

In  cage  of  the  death  or  insanity  of  a  notary  public  of  the  State* 
or  of  his  absence  or  remoTal,  so  that  his  personal  attendance,  or 
his  testimony,  cannot  be  procured,  in  any  mode  prescribed  by  law, 
his  original  protest,  under  his  hand  and  official  seal,  the  genuine- 
ness thereof  being  first  duly  proved,  is  presumptive  evidence  of 
a  demand  of  acceptance,  or  of  payment,  therein  ^stated;  and  a 
note  or  memorandum,  personally  made  or  signed  by  him,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  official  acts,  kept  by 
him,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or 
nun-payment  was  sent  or  delivered,  at  the  time,  and  in  the  man- 
ner, stated  in  the  note  or  memorandum. 
2  R.  B.  288-284,  ||  46  and  47  (2  Bdm.  294),  contolldated. 

9  926.  Proof  of  preiientment»  etc.,  of  forelir^  bills. 

Proof  of  the  presentment,  for  acceptance  or  payment,  of  a 
promissory  note  or  bill  of  exchange,  payable  in  another  state,  or 
in  a  territory,  or  foreign  country,  or  of  a  protest  of  the  note  or 
bill,  for  non-acceptance  or  non-payment,  or  of  the  service  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  ia 
any  manner  authorized  by  the  laws  of  the  state,  territory,  or 
country  where  it  was  payable. 

L.  1866,  ch.  809,  lecond  and  third  ■entencei  of  3  1  (6  Bdm.  467),  am*d. 

9  926.   [Am'd,  1877.]      Affidavit   of  printer,  etc.,  erldenee. 

The  affidavit  of  the  printer  or  publisher  of  a  newspaper,  pub« 
lished  within  the  State,  or  of  hjs  foreman  or  principal  clerk, 
showing  the  publication  of  a  notice  or  other  advertisement,  au* 
thorized  or  required,  by  a  law  of  the  State,  to  be  published  in 
that  newspaper,  annexecl  to  a  printe<l  copy  of  the  notice  or  other 
advertisement,  may  be  rend  in  evidence;  and  is  presumptive  evi- 
dence of  the  publication,  and,  also,  of  the  matters  stated  therein, 
showing  that  the  deix)nent  is  authorized  to  make  the  affidavit. 
But  this  section  does  not  apply  to  a  case,  where  the  affidavit  la 
required  by  law  to  be  filed,  unless  it  has  been  duly  filed;  or  to  a 
case,  whore  the  mode  of  proving  a  publication  is  otherwise  spcci-^ 
ally  prescribed  by  law. 

L.  1836,  ch.  159,  |  1  (4  Edm.  688),  am'd. 

f  927.  [Am'd,  190X.]    Affidavit  of  serviee  of  notice. 

Where  it  is  necessary,  upon  the  trial  of  an  action,  to  prove  the 
service,  posting  or  affixing,  of  a  notice,  an  affidavit,  showinjr  the 
s<'rvi<e,  posting  or  affixing,  to  have  been  made  by  the  person 
making  the  affidavit,  is  presumptive  evidence  of  the  service,  post- 
ing or  affixing,  upon  first  proving  that  he  is  dead  or  insane,  or 
that  his  personal  attendance  cannot  be  compelled,  with  due 
diligence. 

L.  la-iK.  ch.  244.  fi  1  (4  Kdm.  645),  am'd  by  addlDff  the  last  daute;  L.  1»02. 
L-h.  «J.    In  ♦•ffeot  Sept.   1.  1902. 

9  92H.   [Aai*d,   1H79.1      Marriafce  certlflcate,   evidenee. 

An  original  c<^rlificate  of  a  marriage,  within  the  State,  made 
by  the  minlst**r  or  magistrate  by  whom  it  was  solemnized;  the 
original  «'ntry  thereof  made,  pursuant  to  law,  in  the  office  of  the 
clerk  of  a  city  or  a  town,  within  the  State;  or  a  copy  of  the 
certificate,  or  of  the  €»ntry,  duly  certified,  is  presumptive  evidence 
•f  the  marriage. 

2  E.   8.   141,  I  17   (2  Edm.   146). 
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c.  y.  t.  4,  a.  1  DOCUMENTARY  EVTDICKCK.  H  !»29~Slb 

i  898.  Bpolc  of  forelcm  •ovporwtloni  ivlteii  eTldenee. 

Where  a  party  wishes  to  prove  an  act  or  transactioQ  of  a 
forei^rn  corporation,  the  book  or  books  oi  tae  coiiioraLiuu  muj  be 
used  for  that  purpose,  as  presumptire  evidence,  whether  any  or 
aU  of  the  parties  are  or  are  not  members  of  the  corporation. 

SubsUtute  tor  U  1868.  ch.  206,  part  of  |  1,  &■  am'd  by  L.  1869,  ch.  689. 

9  830«  'Wlieii  A  copy  tl&ereof  la  eTtdence. 

If  an  original  book  is  not  produced  at  the  trial,  as  prescribed 
in  the  last  section,  a  copy  thereof,  or  of  an  entry  tnerein,  veri- 
fied as  prescribed  in  the  next  section,  may  be  used,  with  like 
effect  as  the  ori^r'aal  book;  provided  that  the  party,  intending  to 
use  the  copy,  gives  the  adverse  party  at  least  ten  days*  notice  of 
his  intention,  specifying  briefly  the  nature  of  the  evidence  pro> 
posed  to  be  given.  But  this  and  the  next  section  do  tiot  apply, 
where  the  foreign  corporation  is  a  party  to  the  action,  and 
seeks  to  prove  its  own  act  or  transaction,  in  its  own  behalf. 

U  186S,  ch.  206,  parU  of  H  1  &nd  2,  am'd. 

£  881.  How  eopy  to  bo  T-erlfled. 

The  copy  must  be  verified  by  the  deposition,  taken  as  pre- 
scribed by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the 
person  who  made  it,  or  of  a  person  who  has  examined  and  com- 
pared it  with  the  original  book,  or  the  entry  therein.  The  wit- 
ness must  testify  that  the  copy  produced  is  correct:  that  he  made 
it.  or  compared  it  with  the  original:  and  that  he  then  knew  that 
the  original  book  so  oonied,  or  containing  the  entry,  was  the  book 
of  the  corporation:  or  that  it  was  then  acknowledged  to  him  to  be 
sach,  by  an  oflicpr  or  receiver  of  the  corporation,  or  a  person 
having  the  custody  thereof,  naming  the  person  who  made  the 
acknowledgment:  and  he  must  specify  where,  and  in  whose  cus* 
tody,  the  original  was  then  kept. 
Id.,  part  of  f  1. 

«  nam.  [Added,  1908.]  Copy  of  deslsnAtloa  of  person 
aiioi&    vrliom    to    make    service,    as    evidence. 

An  exemplified  copy  of  a  designation  of  a  person  upon  whom 
to  make  service  filed  by  a  foreign  corporation  as  provided  in 
section  sixteen  of  the  general  corporation  law  accompanied  with 
a  certificate  that  it  has  not  been  revoked,  is  presumptive  evi- 
dence of  the  execution  thereof,  and  conclusive  evidence  of  the 
authority  of  the  jofflcer  executing  it. 

Addt^l  by  L.  1909,  ch.  65.  I>rivatIon  —  Code  Civil  »»roce<l«re.  |  432. 
sratxi.  2,  pt.  Kur  remaindtr  uf  Hectlon  m*^  Code  of  Civil  Procedure,  i  432. 
and  Cvencral  Corporation  I^w,  f  10.  See  note  5  of  iioteK  of  Board  of 
Statutory  CoocioUdatlon  at  end  of  co<l«. 

f  8aib.  [Added,  1908.]  Recital  In  order,  renolntlon  or 
record  of  pabllc  officers,  board  or  body  preiianii>tive 
evidence   of  certain   factH. 

A  recital  in  any  order,  resolution  or  other  record  of  any  pro- 
ceeding of  a  meeting  referred  to  in  section  forty-one  of  the  gen- 
eral construction  law  that  such  meeting  had  been  held  or  ad- 
journed as  provided  in  said  section  or  that  it  had  been  held  upon 
notice  to  the  members,  as  therein  provided,  shall  be  presumptive 
evi<lence  thereof. 

.Added    by    L.     190».    ch.    Go.      r>«'rlvatloii — Statutory    <'(>iiniructhrti    l^w, 
I     19,    pt.       Fur    remainder    of    section    nee    (ieiierul    Coustructloii    Law,    |    41. 
note  6  of  notes  of  Board   of   StiMuiory   ('oii.solldatloii   at    end   of  code. 
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S  031o.  [Added,  lOOO.l  KxtrnotM  froii^  bookw  and  reoordH 
of  comptroller*!!     ofHee     ny     e.videnee* 

The  Stat?  cpmptrftHv^'  is  UuvtiUj'  ^^tli^.i'i^'*'*^  to  f^l^^isi^l  ^'Xtractss 
from  tliu  Uv^^^isi  auvi  rv>f<U'4s  of  h^  oiUpu  i^l  vt'ftivnvv  t^^.  »*wy  lot, 
piecv  or  parcel  of  laud,  certifyiq^  that  «ucU  ex^raet  rontnin* 
all  that  is  stated  in  such  book  or  record  relating  to  Huch  lot, 
piece  or  parcel  of  la^d,  ai^l  tiiU'U  e«)rtlt\eil  Q3^t>*Ac(  (\]^ay>  lita  Vte^d 
in  tivideac?  \xi  i\\\  c^urti>  and  prvKeediuj^';}  with  ^he  ^aiuti  eflQcl  as 
th?  ori^iua^  book  gv  record. 


c.  9.  t.4.n.2  DOirMBNTAKY    EVIDKNC  E.  §§932-84 

Prvof  vf  tx  dodumtnti  9sift'vttd  or  r^ntoinin^  irithin  fh%  sthic. 


Hvr.  put.   &t«tiite«^    oce.  t    how   ftlty^l. 

933.  CoiJh'H^  of    rvcordH    alUl   imiHTs    In    certnin    ofticew^    |>r»iimptiTe    cTl- 

UeucQ. 
9tL  Id.;  Hf  pAHi^H  Hlc-d   wlt«    ti.Wu  ilrik. 

t'VldciK'O. 

930.  Such  eyUlpiioe  nmy  b<«  robiittiMl. 

038.  Juatlof'K  docket  iiiul    triiiiMTipt   «*vl«U'iir«»  bfforo  hitn. 
wm.  Traiittcript   frufti   Jtlatlfe'fl   do«k«t;   erlilmirc  )r#nprnlt|\ 
940.  pthtT    proof   Qt    pniceiHlijiSK    Ixlon*    iiisiU-i*. 
9*1.  Ohllt\nrtcf»«,   ».n\,   .if  VlTlos,    VlllaJ,VJ!,   oU-. 
941  a.  I'roltf  or  otUnlRl  MiitbtHt. 

f  l»asL   [Am'd»  1805.]    dtmtiite«i  et^  lidw  iiftotrerti 

Bttit'e;  inJiyi*  um\  it!  ^vid^rtt^o  from  ft  !i^tv«»!miM*4-,  dN^ll^nftWd  kb 
|tt^t^Kl«»d  by  !jtW,  to  IkiWii^h  th^  snm^  liiitil  si*  ihoiiths  ilftoi- 
the  cloa^  ttt  thP  ^Sfeldn  dl  T^hit^h  il  ^nft  i)H«fe(*d:  httd,  At  ah^  Httit*, 
from  a  volume  printed  under  the  direction  ef  the  W?eWt*rf  lof 
State.  To  entitle  any  copy  of  a  law  published,  other  than  those 
published  undt^r  the  dirertioh  of  th#  w^wtitty  ot  ftHltev  W  be 
read  Sq  evidt»t!cf,  there  shall  be  contained  in  the  same  book,  or 
paD£tphlet>  a  printed  eertificnte  of  the  secretary  of  Sttte^  that 
auch  tow  in  a  .correct  transcript  of  the  telt  o£  the  oriiriniii  lawb. 
For  sorh  certificate  the  secretary  pf  State  shail  collect  sueii  a  fefe 
aa  he  bhall  deem  just  and  reasonable. 

L.  1595.  ch.  604;  1  11.  S.  184,  |§  8  and  12  (1  Rdm.  .184),  couiolidtttJIM 
•nd   am'd. 

S    933.   rAin*d,    1870.1      Copieii    of   recorda   and   »apera   tn 

A  copy  of  a  paper  filed,  kept,  entered,  or  recordedi  pursuahl 
tb  iAA.  In  h  iinbHc  offiVfe  bf  the  ^Idl?,  ih^  bfli'c^er  hhVlhg  c\\hYge 
bf  iSlilth  hAl  p\ii^J5Uili\t  tb  mU-.  an  6mm\  seal;  or  Vvith  thl^  clprl 
of  a  court  6t  th^  fttrtks  dI*  Wi\h  tht^  clrhk  or  RC'cH**tJtrJ'  Of  ^th^t 
house  of  the  legislature,  or  of  any  olh^i*  t)iU)llt5  bbdy  or  public 
board  created  by  authority  of  a  law  oC  the  Stale,  and  having, 
im?«bahl  \6  IhW,  ft  ft^^rtl;  br  a  tMhS(^riW  frbni  A  record,  kept,  ptii> 
auant  to  law,  in  such  a  public,  office,  or  by  such  a  clerk  Or  sec- 
r^thfy,  n  e^mYAf6,  ks  if  tht?  'oHirinhl  HaS  l)rtt\Ulced.  But,  to  en- 
fU»  it  tb  bV>  \md  \\i  eVidet)t^ts  it  pnist  be  cortifii^d  hy  Uie  derft 
iJjLtnt  t-ouirh  wudet-  hif;  hand  hnU  the  fi'cjU  6f  the  o«uH;  bi*  by  th^ 


^t^l-k  -of  the  public,  bddy  rti*  bhartl,  hppt^tntod  btirSiiAnt  to  1j1^ 


biidef  hi^  hand;  fihJ,  exH^pt  wtierc^  it  is  crrtifled  Ty  thV  cVork  or 
6tW**Hli7  bf  t^lihor  hdti??li^  of  th\e  h'fflslattird,  bndei^  th6  ofBclM 
seal  of  the  tMf  bt-  boAAJ. 

S  934.   Id.;  of  papers  filed  nrlth  town  olerk. 

A  W*py  «f  H  tWt^MT  IH^k},  i^wrsOttttt  ft)  laW',  ki  Hit*  feffi<?^  W  a 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pDt^tlattt 
to  law,  ecrtM^  by  tfa»  toVvn  l^lerk,  ta  evidence,  with  like  effect 
as  the  t>rl^inal.- 
t  ft:  d.  ^.  8  t«  U  l6dm.  S^). 

^i5 
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S  MIK.  Convey anoct  "vrlieii  «ckaoirledse4»  ov  reoordy  or 
traaaerlpt  of  record*  evidence. 

A  conveyance,  acknowledged  or  proved,  and  certified,  in  the 
manner  prescribed  by  law,  to  entitle  it  to  be  recorded  in  the 
county  where  it  is  offered,  is  evidence,  without  further  proof 
thereof.  Except  as  otherwise  specially  prescribed  by  law,  th« 
record  of  a  conveyance,  duly  recorded,  within  the  State,  or  a 
transcript  thereof,  duly  certified,  is  eridence,  with  like  effect  at 
the  original  conyeyance. 

1  B.  8.  750,  cb.  8.  |  16.  and  flnt  tentence  of  %  17  (1  Edou  72<9,  aa'd. 

fi  936.  Snclk  evidence  mar  be  rebntted. 

The  certificate  of  the  acknowledgment,  oi  of  the  proof  of  a 
conveyance,  or  the  record,  or  the  transcript  of  the  record,  of 
such  a  conveyance,  is  not  conclusive;  and  it  may  be  rebatted, 
and  the  effect  thereof  may  be  contested,  by  a  party  affected 
thereby.  If  it  appears  that  the  proof  was  taken  upon  the  oath  of 
an  interested  or  incompetent  witness,  the  conveyance,  or  the 
record  or  transcript  thereof,  shall  not  be  received  in  evidence, 
until  its  execution  is  established  by  other  competent  proof* 

Id.,  remaliMler  of  I  17. 

f  987.  HVIint  inatrnmenta  may  be  aoknotrledved. 

Any  instrument,  except  a  promissory  note,  a  bill  of  exchange, 
or  a  last  will,' may  be  acknow^Iedged,  or  proved,  and  certified,  In 
the  manner  prescribed  by  law  for  taking  and  certifying  the  ac- 
knowledgment or  proof  of  a  conveyance  of  real  property;  and 
thereupon  it  is  evidence,  as  if  it  was  a  conveyance  of  real  prop- 
erty. 

L.  1888,  cb.  271,  |  0  (4  Edm.  820). 

S  938.  Jnstlce'0  docket  and  tranacript  evidence  before 
blm. 

The  docket-book  of  a  Justice  of  the  peace,  within  the  State,  or 
a  transcript  thereof,  certified  by  him,  is  evidence  before  him,  of 
any  matter  required  by  law  to  be  entered  by  him  therein. 

2  B.   S.   289,   I  246  (2  Edm.  278). 

I  939.  Transcript  from  Justice's  docket*  evidence  ven* 
erally. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  the  State,  subscribed  by  him,  and  authenticated,  by  a 
certificate  of  the  clerk  of  the  county  in  which  the  justice  resldea, 
under  his  hand  and  ofiicial  seal,  to  the  effect,  that  the  person, 
subscribing  the  transcript,  was,  at  the  date  of  the  judgment 
therein  mentioned,  a  justice  of  the  peace  of  that  county;  and 
that  the  clerk  is  acquainted  with  his  handwriting,  and  verily 
believes  that  the  signature  to  the  transcript  is  genuine;  is  evi- 
dence of  any  matter  stated  in  the  transcript,  which  is  required 
by  law  to  be  entered  by  the  justice  in  his  docket-book. 
Id..  II  246  and  247.  coDtolidated. 

)  94M>.  [Am'd,  1877.]  Otber  proof  of  prooeodtnva  before 
Jnstlce. 

The  proceedings  in  an  action  brought,  or  a  special  proceeding 
iDHtituied,  before  a  justice  of  the  peace,  within  the  state,  may 
also  be  proved  by  the  oath  of  the  justice.  In  case  of  his  death 
or  absence,  they  may  be  proved  by  the  original  minutes  of  the 
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proceedings,  kept  hy  him,  parsuant  to  law,  accompanied  with 
proof  of  his  handwriting;  or  by  a  copy  of  the  minutes,  sworn  to, 
by  a  competent  witness,  as  having  been  compared  with  the  orig- 
inal entries,  with  proof  that  those  entries  were  in  the  handwrit- 
ing of  the  justice. 

2  R.  S.  20B.  I  248. 

I  IMl.  [AjM'd,  18£4.]  Ordinances,  etc.,  of  cities,  irtllaves, 
ete. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the 
conunon  council  of  a  city,  or  of  the  board  of  trustees  of  an  in- 
corporated village,  or  of  a  local  board  of  health  of  a  city,  town 
or  incorporated  village  or  of  a  board  of  supervisors,  within  the 
state,  may  be  read  in  evidence,  either  from  a  copy  thereof,  certi- 
fied by  the  city  clerk,  village  clerk,  clerk  of  the  common  council, 
clerk  or  secretary  of  the  local  board  of  health,  or  clerk  of  the 
board  of  supervisors;  or  from  a  volume  printed  by  authority  of 
the  common  conncil  of  the  city,  or  the  board  of  trustees  of  the  vil- 
lage or  the  local  board  of  health  of  the  city,  town  or  village,  or 
the  board  of  supervisors. 

Lw  IWi.  ell.  20IL 

I  941n.   [Added,    1909.]     Proof   of    colonial    atatnten. 

A  statute  contained  in  the  compilation  of  the  colonial  statutes 
transmitted  to  the  legislature  by  the  commissionerH  of  Btatutory 
revision,  pursuant  to  chapter  one  hundred  and  twenty-five  of  the 
laws  of  eighteen  hundred  and  ninety-one,  shall  be  evidence  in 
any  action  or  proceeding,  and  of  the  same  force  and  effect  as 
though  the  original  was  produced,  if  it  appears  from  such  publi- 
cation that  Huch  statute  was  copied  from  the  original. 

Aided  by  L.  t»0»,  ch.  63.  Derivation  —  L.  1891.  ch.  1215.  |  5,  pt..  as 
«mM  by  L.  1897.  ch.  403.  |  1.  See  note  7  of  notes  of  Board  of  Statutory 
CoDKdldattOD  At  end  of  code. 
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factory  proof,  by  affidavit,  that  there  is  good  reason  to  beliere, 
that  the  ends  of  justice  will  be  better  promoted  thereby,  than  by 
the  issuing:  of  a  commission,  notwithstanding  that  a  commission 
can  be  executed,  in  the  country  to  which  they  are  sent.  Letters 
rogatory  can  be  Issued  only  to  examine  one  or  more  witnesaes* 
upon  written  interrogatories,  annexed  thereto;  which  must  be 
framed  and  settled,  and  the  depositions  must  be  returned,  as  pre- 
scribed in  this  article,  with  respect  to  the  interrogatories  annexeo 
to  a  comiQission.  and  the  depositions  taken  thereunder* 
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,  taken  wUkin  the  state  for  use  vnthout  the  state. 


See.  fl4.  In  what  eaoee  deposlttoo  mmjr  be  taken. 

919.  Hubpoena  to  witness.  ^ 

9IS.  Repealed. 
•17.  Repealed. 

918.  Repealed. 

919.  TaKlng  aod  return  of  deposition. 
9M.  Repealed. 

I  9M-  [Aaa'd,  18IMI.]  la  what  ease*  depoaltlon  may  be 
talcca. 

A  party  to  an  action,  suit,  or  special  proceeding,  civil  or  crimi- 
nal, pending  in  a  court  without  the  state,  either  in  the  Unitedi 
States,  or  in  a  foreign  country,  may  obtain,  by  the  special  pro- 
ceeding prescribed  in  this  article,  the  testimony  of  a  witness,  and, 
in  connection  therewith,  the  production  of  books  and  papers, 
within  the  state,  to  be  used  in  the  action,  suit  or  special  pro- 
ceeding. 

2  R.  8.  »7, 1 39  (2  Edm.  414),  aa  ain*d  by  L.  1867,  clj.  88,  I  1  (7  Edm.  S8)  ;  L.  1899.  eh. 
901.   IneffectSepc.  1.1889.  >    i      .        % 

i  915.  [Am'd,  1899.]    Subpoena  to  wltneaa. 

Where  a  commission  to  take  testimony,  within  the  state,  has 
been  issued  from  the  court  in  which  the  action,  suit,  or  special 
proceeding  is  pending;  or  where  a  notice  has  been  given,  or  any 
other  proceedin^r  has  been  taken,  for  the  purpose  of  taking  the 
testimony,  withm  the  state,  pursuant  to  the  laws  of  die  state  or 
country,  wherein  the  court  is  located,  or  pursuant  to  the  laws  of 
the  United  States,  if  it  is  a  court  of  the  United  States,  the 
■«Pj;^«ne  court,  or  the  county  court,  or  a  judge  of  either  court, 
shall,  m  a  proper  case,  on  the  presentation  of  a  verified  petition 
imue  a  subpoena  to  the  witness,  commanding  him  to  appear 
before  the  commissioner,  named  in  the  commission;  or  before  a 
commissioner,  within  the  state,  for  the  state,  territorv,  or  foreign 
country,  in  which  the  notice  was  given,  or  the  proceeding  taken; 
or  before  the  officer  designated  in  the  commission,  notice,  or  other 
paper,  by  his  title  of  office;  at  a  time  and  place  specified  in  the 
subpoena,  to  testify,  in  the  action,  suit,  or  special  proceeding. 
If  the  w&tness  shall  fail  to  obey  the  subpoena,  or  refuse  to  have 
an  oath  administered,  or  to  testify,  or  to  produce  a  book  or  paper 
pursuant  to  a  subpoena,  or  to  subscribe  his  deposition,  the  court 
or  judge  issuing  the  subpoena  shall,  if  it  is  determined  that  a 
contempt  has  been  committed,  prescribe  the  punishment  as  in 
the  case  of  a  recalcitrant  witness  in  the  supreme  court  The 
general  rules  of  practice  must  prescribe  rules  for  such  pro- 
ceecungs. 

iaS:'e»«&."'lKi25r8e^5t*  l?i8».  •^'^  *^^  ^-  ''^'  ^"^^  "•  »  ^  ("^  ^-^-  «).  •'»'d  ;  L. 

1  !i^V^*^*^^  ^*^  ^'  ^^^'  ^'*  ^^^'  ''^*  ^^'  ^°  ^^^""^  ^"'p*- 

1  \|5jy^P^**^  ^*y  3'  1890;  L.  18r9,  ch.  502.    In  effect  Sept. 

1  ^SiS'i^^P^*^  ^*y  3,  1899;  L.  1809,  ch.  502.    In  effect  Sept. 
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S  919.  [Ain*d,  1890.]    'hiktkitf  At^tk  Ir^Wr^  of  dcpoaltfloa. 

The  officer,  or  comi^isBion^r,.  before,  whom  a  witness  appears. 
In  a  case  specifieu  in  this  article,  iiiiiHt  take  down  his  ^'e'shmony, 
in  writing,  aud  must  annex  thei;eto  copies  of  all  book^  and  pap>ers 
produced  or  such  parts  th(  ieoif  as  snail  be  required,  ttn^l  must 
certify  and  transmit  it  to  the  court  in  which  the  ftfctixjH,  ^ttit,  or 
special  proceedin^r  is  pending,  as  the  practice  of  tftat  court 
requires. 

L.  1899,  cb.  502.    In  effect  Sept.  1, 1899. 

i  »20.  [Repealed  May  3,  1899;  L.  1899,  ch.  502.    Id  eflfe«  (!^>t. 
1,  1899.] 


TITLE  IV. 

Af^^I^  X.  Docinn^^ry  («vi4|fiic?«    m  a,  xubiitU^tc  for  qeaI   tOKtimony. 

3.  PhMjf  at   a   n««uttuia,    rt»nu\in\m{   in   a   \:vux.t   ow  l>iU»»U:   uiHOi*  ut  tUe 

Documentarif  €videiK%  09  a  sY^siituic  for  ^(^l  {(^^fi^-»<i^2/. 

l>2:i.     NoUryM   certiflcate.    I'i'Ulpnfo,' 

924.  Xot«ry'«    p.V1>.^fM(   %V<\   mv^^V^9kW\W^  \    wUc»    QvUW'U^A- 

925.  Fr<w>f  of    present nu'ut,   Ptf..    »f   fdreigu    bills. 

026.     ^fklfiTU  oC  RcUikjc,   Hiv,   evi^Uiujvv 
927.     Irn   of  wrvi<^i»  of  iiofice. 

P2?*.     )kl|t>rfUKt>   yt'cVitivtt^'i    vxHI«'«^V* 

•.^14.  Cony   of  -  det^lgtiatiiOi   06   Hpraon   upftu    whom    to   make   service.,    as 

or   riociy   prc-Kninptlvi'   cviWonco   ox    y.i'rtuin    rn^'is. 
031c.   Extracts     from     bool^K     ami     w-ofrts     or    oompti-ollor's     offlro     as 

Where  the  onleer,  to  T\'l:\o,in  the  le^ral  fustp^y  \\X  a  nj^pcr  \>o- 
lonps,  r.ertlilejj.  imder  his  Tis^iul  nnc(  ofttria]  seal.  tl^Ut  he  uus  lutt^^e 
dll^petit  exn^nm(iti6n,  "(n  liis  ottUe,  f(»r  the,  paper,  j^i^d.  t|Vi\i  \r 
cfihpot  be,  ftmi^iT,  the  ce.yflfiv'a^^  !«  presiir^iptive  eyiil'eiu'o  o(  ^h'p 
faef«  HO  certified.'  as  If  the  V^llivor  penjonall^'  te^tifiv^  ^9,  ^^^  SUIUQ. 
*   2  R.    ^,.    »52,   I    i"2    (a'BilinV  5T:iK       %' ^.st,  *|   9(l\. 

W  hwre  U  M"hW^  M»^J*r  W  i:w»uu-.v<)  or  w^thinlzed,  by  apecuftl  pro- 
Yi^^uu  m^  \a\^,  t^  wi^ke  t&  vtWtit\ot»$«  ^r  an  atliclayit,  twuchiuff  an 
H<t  uviVHiV^"*^*  ^y  «i^  Wi"  ^*»  ^  ^*^v4  i^tiCftiUiuvU  b,v  liim.  iu  the 

office  or  the  State;  the  cerlincate  or  af^lduvU.  w  ^Ivd  qr  (!«- 
IM>sited,  or  an  exemplified  ('o\\x  ^hpm»f,  \^  nros^umitiv^j  «yM<^W<'*^ 
<»f    the  facts   therein   alleged,    except    where   tlie   elTect   thereof   i« 

T)^«  cortUicatQ  p0  a  notary:  puhU(?  of  the  8tate,  \inder  his  hand 
anii  ijf«l  pf  oifHoe.  af  th^  pr<w^ehtmeut  h.v  him  foe  acceptance  or 
ptiyuii^pt,  w  of  tho  pr<>t(^9t,  fi)r  mm-«vi%M»tauc.Q  <)r  non-p.vyment. 
<iij  H  pw>Qu«jor,y  potf  ttr  biU  o,(  uxci\a»«<"  w  of  the  service  of 
potictt'tUfrepf  ftu  <i  narty  tp  tUe  not«  or  biU;  specify iua;  the  m<»de 
of  giving  the  notice,  the  repnted  phice  of  residence  of  th^J  purty 
to  ^-h|)n4  it  ^'H^  S?ivpx^,  «m^l  ^hf»  pv»st-uitic.^i  uoarf'st  tlM^f^'to:  is  pr.*- 
Riiinpfive  evidence  of  the  fads  certine<I,"  uploss  the  party  atfainst 
^rhom  it  is  offered,  has  served  upon  the  adverse  party,  with  his 
pleadimjp,  qn  svitlun  \Qi\  iIh.v^  i\iWv  inmlcv  of  au  i^-huiiii  of  fact,  an 
original  atfldavit,  to  tUc  effect,  that  he  has  not  rereived  n('.tice  of 
non-accepfance,  or  pf  pon-payinent  of  the.  note  or  lull.     A  verified 

an«Vor  is  ti«»t '^ntj^cient   a-'^'ini   ^'.^ll'V'M'Ui  T'lM'lB   ^'^^  pieiniin^   of 

th1$  se<'tjon". ' 

'i.    1833.'  oh.   271.    I  S   (-1    F«lm.    flin). 

-•      "••         '•'"  ■■  "    sat 


gg924-<28  DOCUMENTARY  EVIDENCE.        c.  9,t.4.ai.  1 

S  924.  lVotai*y's  protest  and  memorsAdnBi)  nrhen  evi« 
dence. 

In  case  of  the  death  or  insanity  of  a  notary  public  of  the  State, 
or  of  his  absence  or  remoTal,  so  that  his  personal  attendance/ or 
his  testimony^  cannot  be  procured,  in  any  mode  prescribed  by  law, 
his  original  protest,  iinder  his  hand  and  official  seal,  the  genuine- 
ness thereof  being  first  duly  proved,  is  presumptlTe  eridence  of 
a  demand  of  acceptance,  or  of  payment,  therein 'stated;  and  a 
note  or  memorand«m,  personally  made  or  signed  by  him,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  official  acts,  kept  by 
him,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or 
nun -payment  was  sent  or  delivered,  at  the  time,  and  In  the  man- 
ner, stated  in  the  note  or  memorandum. 

2  B.  S.  288-284,  H  46  and  47  (2  Bdm.  294),  contolldated. 

8  026.  Proof  of  pre«emtmeAt,  etc.,  of  toreign  bills. 

Proof  of  the  presentment,  for  acceptance  or  payment,  of  a 
promissory  note  or  bill  of  exchange,  payable  in  another  state,  or 
in  a  territory,  or  foreign  country,  or  of  a  protest  of  the  note  or 
bill,  for  non-acceptance  or  non-payment,  or  of  the  service  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  in 
any  manner  authorized  by  the  laws  of  the  state,  territory,  or 
country  where  it  was  payable. 
L.  1866,  ch.  809,  seooDd  and  third  aeDtencea  of  J  1  (®  Bdm.  467),  am'd. 

I  926.   [Aiu'd,  1877.]      Aflldavlt   of  printer,  etc.,  evldosee. 

The  affidavit  of  the  printer  or  publisher  of  a  newspaper,  pub- 
lished within  the  State,  or  of  his  foreman  or  principal  clerk, 
showing  the  publication  of  a  notice  or  other  advertisement,  au- 
thorized or  required,  by  a  law  of  the  State,  to  be  published  in 
that  newHpnpor,  annexed  to  a  printed  copy  of  the  notice  or  other 
advertisement,  niny  be  read  in  evidence;  and  is  presumptive  evi- 
dence of  the  publication,  and,  also,  of  the  matters  stated  therein, 
showing  that  the  deponent  is  authorized  to  make  the  affidavit. 
But  thiH  section  does  not  apply  to  a  case,  where  the  affidavit  is 
required  by  law  to  be  filed,  unless  it  has  been  duly  filed;  or  to  a 
case,  where  the  mo<le  of  proving  a  publication  is  otherwise  sped' 
ally  prescribed  by  law. 

L.  1885,  ch.  150,  I  1  (4  Bdm.  688).  am*d. 

«  927.  [Am'd,  lf)02.1    AlBdaTlt  of  ■err-lce  of  mottee. 

Where  it.  is  necessary,  upon  the  trial  of  an  action,  to  prove  the 
service,  posting  or  affixing,  of  a  notice,  an  affidavit,  showini:  the 
scrvici',  poHting  or  affixing,  to  have  been  made  by  the  person 
making  tlie  affidavit,  is  presumptive  evidence  of  the  service,  post- 
ing or  affixing,  upon  first  proving  that  he  is  dead  or  insane,  or 
that  his  personal  attendance  cannot  be  compelled,  with  dtie 
diligence. 

L.  1858.  ch.  244.   |  1  (4  Kdm.  045).  am'd  by  adding  the  last  clatiae;  L.  1902. 
L'h.  98.    In  effect  Sept.   1.  19()2. 

1  928.   [Ain*d,   1879.]      Marrlair^   certificate,   «Tfdeitee. 

An  original  ctTtificate  of  a  marriage,  within  the  State,  made 
by  the  minister  or  magistrate  by  whom  it  was  solemnized;  the 
original  entry  thereof  made,  pursuant  to  law,  in  the  office  of  the 
clerk  of  a  city  or  a  town,  within  the  State;  or  a  copy  of  the 
certificate,  or  of  the  entry,  duly  certified,  is  presumptive  evidence 
•f  the  marriage. 

3  R.   S.   141.  9  17   (2  Edm.   146). 
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§  990.  Bpok  of  forelsn  «orpor»tioB|  wU^n  eTidenee. 

Where  a  party  wishes  to  prove  an  act  or  transaction  of  a 
foreign  cozporation,  the  book  or  books  ot  tue  cuiporailuu  muy  be 
UBed  for  tmit  purpose,  as  presumptiye  evidence,  whether  any  or 
all  of  the  parties  are  or  are  not  members  of  the  corporation. 

SataUtuto  for  L.  1863.  ch.  206,  part  of  i  1,  as  am*d  by  L.  1869,  ch.  689. 

I  930.  IWlien  a.  copy  thereof  !•  eTidenee. 

If  an  original  book  is  not  produced  at  the  trial,  as  prescribed 
in  the  last  section,  a  copy  thereof,  or  of  an  entry  tnerein,  veri- 
fied as  prescribed  in  the  next  section,  may  be  used,  with  like 
effect  as  the  orig-'ial  book;  provided  that  the  party,  intending  to 
use  the  copy,  gives  the  adverse  party  at  least  ten  days'  notice  of 
his  intention,  specifying  briefly  the  nature  of  the  evidence  pro- 
posed to  be  given.  But  this  and  the  next  section  do  not  apply, 
where  the  foreign  corporation  is  a  party  to  the  action,  and 
seeks  to  prove  its  own  act  or  transaction,  in  its  own  behalf. 

U  1868,  cb.  206.  parts  of  f|  1  and  2,  am'd. 

£  931.  HoTT  copy  to  be  -rerllled. 

The  copy  must  be  verified  by  the  deposition,  taken  as  pre- 
scribed by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the 
person  who  made  it,  or  of  a  person  who  has  examined  and  com- 
pared it  with  the  original  book,  or  the  entry  therein.  The  wit- 
ness must  testify  that  the  copy  produced  is  correct:  that  he  made 
it.  or  compared  it  with  the  original:  and  that  he  then  knew  that 
the  original  book  so  conied.  or  containing  the  entry,  was  the  book 
of  the  corporhtion:  or  that  it  was  then  acknowledged  to  him  to  be 
such,  by  an  oflicpr  or  receiver  of  the  corporation,  or  a  person 
having  the  custody  thpreof,  naming  the  person  who  made  the 
ficknowledgment:  and  he  must  specify  where,  and  in  whose  cus- 
tody, the  original  was  then  kept. 
Id.,  part  of  I  1. 

i  1>aia.  [Added,  1909.]  Copy  of  de«lirn«tlou  of  person 
npott    vrhOBft    to    make    service,    as    evidence. 

An  exemplified  copy  of  a  designation  of  a  person  upon  whom 
to  muke  service  filed  by  a  foreign  corporation  as  provided  in 
8ectiuu  sixteen  of  the  general  corporation  law  accompanied  with 
a  certificate  that  it  has  not  been  revoked,  is  presumptive  evi- 
dence of  the  execution  thereof,  and  conclusive  evidence  of  the 
authority  of  the  jofficer  executing  it. 

Adtlrd  by  L.  1909,  eh.  6r».  D«'rlvntlon  —  Code  Civil  *»roce<1ure.  S  432, 
snibd.  2,  pt.  For  remainder  ot  Mectlou  mm*  Cwle  of  Civil  Procedure,  g  432. 
and  GemTal  Corporation  Law,  f  16.  S(^  note  5  of  nuteR  of  Board  of 
Statatory  CooHolidatlon  at  ead  of  code. 

i  931b.  [Added,  1009.]  Recital  in  order,  rcMolatlon  or 
record  of  public  ottcem,  board  or  body  prenamiitlve 
evidence   of  certain   factM. 

A  re<*ital  in  any  order,  resolution  or  other  record  of  any  pro- 
cee<ling  of  a  meeting  referred  to  in  .section  forty-one  of  the  gen- 
era) couatruction  law  that  Huoh  meeting  had  been  held  or  ad- 
journed an  provided  in  fuiid  Hection  or  tliat  it  had  been  held  upon 
notice  to  the  members,  as  thereiu  provided^  shall  be  presumptive 
evidence  thereof. 

Added  by  J*.  1009.  ch.  «.'».  I>e:ivallun  —  Stalutitry  Construction  Law, 
I  19.  pt.  Fur  remainder  of  xectWMi  se<>  <iciieral  rcuistnicti«iii  Law,  i  41. 
See  Dote   6   of  notes   of   lioard   of   Sc^tutory   Cuusolidatioii   itt    end    of   code. 
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I  031e.  [Added,  l?>Of>.l  ExtrnctM  froii^  bciokN  and  recordM 
of  eomptroller*!!     bflioc    «ni  ""«;vlilencc 

The  Stat?  cpmptrviH^'  is  ^^l^\^y  si,\n,\hmziid  to  f\ivnis}^i  9^tracts$ 
from  tliu  Usiq^  uuv^  r^cur^ij  uf  \\}t\  {i,i\w  Hi  vet'tivu^^V*  ^^.  ^\^y  ^^U 
piec^j  or  i>4rcel  ot'  taud,  cei-tifyii^^  that  9ucU  ^x^ruct  coiitaiiis 
all  that  is  stated  in  such  book  or  record  relating  to  such  lot, 
piece  or  parcel  of  la^d,  a^<l  ^^K'U  c«irtif\(Hi  Q&tr^c(  ^^Hj^.  bia  vc^d 
in  tividenc^  in  q,\\  (u^urts  and  puv^ceediu^;*  with  \Uv  same  effect  as 
the  ori^fina^  book  w  recu^d. 

Adid^tl  by;'u  },Qf^9,  dJu  iV^    la  ^ept  M^JT  >!>  IMf^ 


^ 


c.  9.  t.  4,  a.  2  DOCmiBNTARY    KVIDENCE.  |§  932-84 

a 

/Vbt)/  fjf  n  dodument;  wwrtif^i/  or  npwotfttnjr  itithifi  the  sikte. 

i}er.  p.'t^S.  Statiitest   etir.  t   how  ftust-cMl. 

Vni'i.  C^}l(>it^  of    ivcorilti    iiltd    patters    in    ofrtitiu    (»tfl('e«>    itrMumptlTi*   e^i- 

Oil.    \\\.\   Hf   uAj^H   Hied    tvltn    I'oWiv  j'lrik. 

fvUk'iu-o. 
0i36.  Such  evUleiiee  may  tM>  rpbutled.      ,    . 
WT.  WltHt  lHft\rlrtndt\t*  rtVn.v  U^  Hr-kiic^Wlci^V/f'od. 
0H}<.  Jn(itI(*(''H   (litcket   iiiul    trntifei-ript   evldcnrt*  beforo  htm. 
9.'i9.  TraitMTlpt   frugi   jttattee's  docket,   evltknirc  ^npralil*. 
040.  UlhiT   proof   of    pritcfeUUi^H    ImIoii'   JimlUt'. 

041  a.   Vrf^\t  of  eiktUnlnl  Kilitlitelt. 
$  tllaiL   [Am'd,  1805.]    dtfttuteflf  etl^  bilw  ^^tovetfb 

Wkte,  mfty.be  t^M  ih  <*vh!M\t^e  froih  it  iK"tv«»imiH^V,  d^lirnHt4d  kfa 
lMrWI*Hl»d  by  !rtW-,  lo  l[)iihl1*h  tht*  snmc^,  linfil  'bI*  ibDiiihg  ilftot 
the  closV*  tdt  th^  fet^ltJn  A\  ^4ii^»h  it  wftft  l)itl*(Hi:  hiiil,  ftl  ahy  iltti^ 
from  a  volume  printed  under  the  direction  of  the  *^e«?t1lriF  X>t 
State.  To  entitle  any  copy  of  a  law  t)ubli8hed,  other  than  those 
published  tendbr  tii«  direttiofa  of  tht^  BMftvMrir  of  SHile^  V^  be 
read  Iq  evideii&f,  then»  shail  be  coiitnitied  in  the  same  book,  or 
imuetphlett  n  printea  certificate  of  the  secrt't^ry  ot  Stttej  that 
Wich  fcoMT  iB  tt  correct  transcript  of  the  teit  oi  the  onsinal  luwis. 
For  9tt^)  certificate  the  aecretat^'  j3f  Stttt<}  sfaidl  collect  sueb  a  fee 
as  be  bball  deem  just  and  reasonable. 

L.   1>95.    ch.   594;   1    K.   S.   184,    iS  8  and   12  (1   Rdm.  .IM),   conaolid^lM 
and   am'd. 

9   933.  [Ain'df    1870.1      Conies    of   records   and   yapera   tn 


w  wnii-n  nas,  piirsyuni  id  mw.  an  omcmi  seai;  or  wiin  tno  ciera 
of  a  cortK  df  th^  f^tiVK",  ot  VVlth  \W  clrhk  br  SO'cl-^tilry  Of  ^Ith^* 
house  of  the  legislature,  or  of  any  kAW)c  \Ah\\t  Dbdy  or  public 
board  created  by  authority  of  a  law  oC  the  State,  and  having, 
i)\i?«baiil  \d  fiW,  ft  St^rtl;  br  a  ti^ABSdrllil  froni  A  record,  keiil,  p!ii> 
suant  to  law.  in  such  a  public,  office,  or  by  such  a  clerk  Or  sec- 
tary, Xk  eVld^iiH^.  ks  if  tht?  'orUnnh!  Waft  |)il^\1tlcej. .  But,  to  en- 
Ht»  it  h)  bb  ttS^d  5v  f'^bleDt^r,  it  m^i^t  bc^  cortifii^d  by  the  clerft 
f)f  tllb  V?oui^,  uudei-  hlft  hand  hnti  the  SVjU  <Sf  Uie  crtuH;  or  by  tb4 
i)!B^f  hklTlng  the  tlifetrtd^V-  of  the  oriclnaj.  or  his  drphty,  or  clerft, 
*tt)oititt*d  pui^suant  to  InW,  umlef  his  irtuloijU  r^ohl,  bnd  the  band 
W  U»e  pV^i'ftbb  *<*t»Hiftink;  <Jr  bjr  ihe  pn^sidliij?  qftic^ei-,  s^cri^tili-i',  0* 
mW  or  the  public  btidy  rti-  bbArtl,  appointed  ^UrSilAnt  tG  la^. 
urtdef  \\\i  bahdi  ftbd,  i^xV'if^pt  wh'erd  it  ifi  oertifiet 


,  .     jy  tht^  cVcrk  of 

ft^«^t&iT  b(  If^liher  bdi^^t^  of  thfe  Ivfflslatttr^,  btide^  tb^  offlclil 
seal  of  the  bbd^  toi-  boAr^J. 

9  034.   Id.;  of  pa  pern  filed  'vrltlt  to^-m  clerk. 

A  Wipy  «f  ft  pupw  RM,  pwrsUttnl  t^  la^-,  fn  Ifi*  bffi<^  bf  a 
town  clerk,  or  a  tran8crii)t  from  a  record  kept  therein,  pntfetlkatit 
tn  law,  certMed  by  the  ttoWn  ei^rk,  to  evidence,  with  like  effect 
Si  the  briipinal. 


§^  d(y4-0d  DEPOSITIONS  c.  0,  t  3,  a.  '4 

§  004.  RetuvH  Ihrjr  ng^ni. 

If  the  packet,  specified  in  section  901  of  this  act,  is  delivered  to 
an  ag'jul,  he  must  deliver  it  to  the  clerk,  to  whom  it  is  addressed, 
or  to  a  judge  of  the  court,  either  of  whom  must  receive  and  open 
it,  upon  the  agent  making  affidavit,  that  he  received  it  from  the 
hands  of  the  commissioner,  or  the  person  who  took  the  deposition, 
and  that  it  has  not  been  opened  or  altered,  since  he  so  received  it. 

2  B.   B.   884,   I  17. 

g  906.  It  aveat  la  «lok  or  dead. 

If  the  ai^ent  is  dead,  or,  from  siekness  or  other  caanalty,  Is  un- 
able to  deliver  the  packet  personally,  as  prescribed  in  the  last  sec- 
tion, it  must  be  received,  by  tlie  clerk  or  jud^e,  from  the  bands 
of  any  other  person,  npon  the  latter  making  an  affidavit,  that  he 
received  it  from  the  ^gent;  that  the  agent  is  dead,  or  otherwise 
unable  to  deliver  it;  that  it  has  not  been  opened  or  altered  since 
he  received  it;  and  that  he  believes  that  it  has  not  been  opened 
or  altered,  since  it  en  me  from  the  hands  of  the  commissioneri  or 
the  person  who  took  the  deposition. 
Id.,  f  18. 

I  006.  Flllag:  dcpoMltlon,  etc.,  so  retarned. 

The  clerk  or  jwdgo,  who  receives  and  opens  the  packet,  as  pre- 
scribed in  the  Inst  two  sections,  must  indorse  thereupon,  and  sign, 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  im- 
mediately file  it  in  the  office  of  the  clerk;  together  with  the  affi- 
davit of  the  person,  who  delivered  It  to  him, 
•    Id.,  I  19,  am'd. 

i  007.  The  aame. 

If  the  packet  is  transmitted  through  the  post-office,  the  clerk* 
to  whom  it  is  addressed,  must  receive  it  from  the  post-office,  open 
it,  indorse  thereupon,  and  sign,  a  like  note  of  tne  time  of  the 
receipt  and  opening  thereof,  and  immediately  file  It  In  his  office. 

M.,  I  20. 

S  ;m>8.  Coainttastoa,  etc.,  bx  coaseat. 

A  commission  may  issue,  or  an  order  to  take  depositions  may  be 
made,  by  consent,  in  a  cnse  where  either  may  be  directed  by  the 
conrt  or  a  judge,  as  prescribed  in  this  article.  On  filing 'a  stipula- 
tion to  that  eCfect,  signed  by  the  attorneys  for  the  parties,  the 
clerk  must  enter  an  order  accordingly;  nnd  thereupon  the  attor- 
ney for  the  party,  procuring  the  order,  mny  insert  in  the  commis- 
sion, or  indorse  upon  or  annex  to  it,  or  the  order,  the  necessary 
directions  for  the  execution  and  return  thereof,  according  to  tlie 
stipulation. 

Td.,   S  21,   rcfDod«Il«d. 

S  OOO.  IVheve  retara  to  be  koptj  parties  aiay  lavpeet 
It,   etc. 

A  commission,  or  copy  of  nn  order  to  take  depositions,  with  the 
certificates,  returns,  deposit  ions,  and  exhibits  thereto  annexed, 
must  remain  on  filo  in  the  office  of  the  clerk,  unless  otherwise 
provided  by  the  stlpnlfition  of  the  parties,  or  unless  the  conrt,  hy 
a  special  order,  din»cts  them  to  be  filed  in  the  office  of  anothM 
clerk.    They  are  always  opon  to  the  inspection  of  tb^  partlMj 


e.  9,  t.  3,  a.  2  TAKEli  rttJt  Of  St  ATE.  §§  9l6-te 

elHiei-  of  Vi'llbm  \i  mnWea  fo  A.cbl)^  i)f  ihl^fal,  'bt  of  fthy  pArt 
tlitrt^o^  bn  IJaym^nt  Of  ^h^  foes  allo^-ed  by  iA\V. 

I  •14);  Wliva  de»o«itf  on  nmy  be  iiApp^es«ell. 

Wh«r«  it  appvans,  by  fiifidari't.  that  d  d^potitidn  has  be«n  im^ 
prop^rif  or  irr»g:ulai'iy  taken  or  retbmi^d;  or  .that  thft  petvonal 
att«hdante  of  tfa,«  witn^sa^  upon  the  trihl,  codld  have  be^d  pro- 
cured, with  diike  Hilig^ia?^  by  a  aiibpoenh;  ot  that  the  attomegr  for 
either  party  has  practiced  any  fnuid,  or  unfair  or  overreaching 
conduct,  to  the  prejudice  of  the  adverse  party,  in  the  course  of 
the  proceedings;  an  order,  for  the  suppression  of  the  deposition, 
may  be  made  by  ^e  court,  upon  the  application  of  the  party  ag- 
grieved, upon  notice  to  the  adverse  party. 

L.  1863,  cb.  387,  I  14,  am'd. 

}  Oil.  DepoBltton,  etc.,  evldenee. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
or  an  exemplined  copy  thereof,  if  the  original  is  filed  in  another 
county,  may,  uj.Iess  it  is  suppressed  as  prescribed  in  the  last  sec- 
tion, be  reud  ii.  evidence  by  either  party.  It  has  the  same  effect, 
and  no  other,  as  the  oral  testimony  of  the  witness  would  have; 
and  an  objection  to  the  competency  or  credibility  of  the  witness, 
or  to  the  relevancy,  or  substantial  competency,  of  a  question  put 
to  him.  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  i>er8onally  examined,  and  without  being  noted 
upon  the  deposition. 

Id.,  f  18,  and  2  B.  S.  396,  I  23,  with  amendments.    See  4  T.  ft  O.  666. 

3  012.  [Am'd,  1896.]  liVbeii  tnterroflratories  «j&d  dep^al* 
tlon  may  be  In  a  forelflrn  lanarnave. 

Upon  an  application,  made  in  the  supreme  court,  the  city  court 
of  the  city  of  New-York,  or  a  county  court,  for  a  commission  to 
be  issued  to  a  foreign  country,  if  it  satisfactorily  appears,  by 
affidavit  that  the  witness  does  not  understand  the  English  lan- 
guage, the  order  for  the  commission  may,  in  the  discretion  of 
the  court  or  judge,  direct  that  written  interrogatories  annexed 
thereto,  by  way  of  direct  or  cross-examination  be  framed  in  the 
English  language,  and  also  in  a  foreign  language;  that  only  the 
interrogatories  framed  in  the  foreign  language  be  put  to  the  wit- 
ness; and  that  his  answ^ers  be  taken,  and  the  certificates  be  made 
out,  in  the  same  language.  Where  such  an  order  is  made,  it 
must  provide  for  the  payment,  by  the  applicant,  to  the  adverse 
party,  of  a  reasonable  sum,  fixed  therein,  for  the  expense  of  pro- 
curing the  interrogatories,  in  his  behalf,  to  be  translated.  The 
judge,  who  settles  the  interrogatories,  must  settle  them  in  the 
foreign  language,  and  in  the  English  language;  and,  for  that  pur- 
pose, he  may  call  In  the  assistance  of  one  or  more  exports,  whose 
compensation  must  be  fixed  by  the  judge,  and  paid  by  the  ap- 
plicant. When  the  deposition  is  read  in  evidence,  it,  and  the  in- 
terrogatories, must  be  interpreted  into  the  English  language,  as 
if  the  witness,  being  unable  to  speak  the  English  language,  waa 
personally  present  and  testifying. 

L.  1886,  cb.  946. 

§  913.  I^ettera  roflratory. 

letters  rogatory  may  be  issued  from  either  of  the  courts  speci- 
fied in  the  last  section,  in  its  discretion,  in  a  case  where  a  com- 
missioB  may  be  issued,  as  prescribed  in  this  article,  upon  satis- 
H  .      »17 


r 


§  W8  DEPOSITIONS  c.  9,  t.  8,  a.  9 

factory  proof,  by  affidavit,  that  there  is  good  reason  to  beliere, 
that  the  ends  of  justice  will  be  better  promoted  thereby,  than  by 
the  issuing:  of  a  commission,  notwithstanding  that  a  commission 
can  be  executed,  in  the  country  to  which  they  are  sent.  Letters 
rogatory  can  be  issued  only  to  examine  one  or  more  witnesses, 
upon  written  interrogatories,  annexed  thereto;  which  must  be 
framed  and  settled,  and  the  depositions  must  be  returned,  as  pre* 
scribed  in  this  article,  with  respect  to  the  interrogatories  annexeo 
to  a  commission,  and  the  depositions  taken  thereunder. 
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Dq^onHoru^  taken  wUhin  the  siaie  for  me  without  th€  $taU, 

See.  tt4.  In  what  easMdepotltlon  may  tM  taken. 

915.  Httbp4«natowltiieai. 

916.  B«pcal«d. 

917.  Hupealed. 

918.  BepeaJed.  ^  ^       ^^. 

919.  TaklDff  and  return  of  deposition. 
9W.  Repealed. 

f  9:|4.  [Am'd,  ISae.]  lA  wkat  easea  depoaltlon  m«.T  be 
talcea. 

A  party  to  an  action,  suit,  or  special  proceeding,  civil  or  crimi- 
nal, pendinfT  in  a  court  without  the  state,  either  in  the  Unitedi 
States,  or  in  a  foreign  country,  may  obtain,  by  the  8i)ecial  pro- 
ceeding prescribed  in  this  article,  the  testimony  of  a  witness,  and, 
in  connection  therewith,  the  production  of  books  and  papers, 
within  the  state,  to  be  used  in  the  action,  suit  or  special  pro- 
ceeding. 

2  B.  8.  897.  iS9  (2  Edm.  414),  aa  am*d  bjr  L.  1867,  cl|.  «B.  1  1  (7  Bdm.  S2) ;  L*  1899.  oh. 
801.   In  effect  Sept.  1. 1899. 

I  915.  [AiR*d»  18890    Subpoena  to  wltaeaa. 

Where  a  commission  to  take  testimony,  within  the  state,  has 
been  issued  from  the  court  in  which  the  action,  suit,  or  special 
proceeding  is  pending;  or  where  a  notice  has  been  given,  or  any 
other  proceeding  has  been  taken,  for  the  purpose  of  taking  the 
testimony^  within  the  state,  pursuant  to  the  laws  of  the  state  or 
country,  wherein  the  court  is  located,  or  pursuant  to  the  laws  of 
the  United  States,  if  it  is  a  court  of  the  United  States,  the 
supreme  court,  or  the  county  court,  or  a  judge  of  either  court, 
shall,  in  a  proper  case,  on  the  presentation  of  a  verified  petition 
iMue  a  subpoena  to  the  w^itness,  commanding  him  to  appear 
before  the  commissioner,  named  in  the  commission;  or  before  a 
commissioner,  within  the  state,  for  the  st&te,  territory,  or  foreign 
country,  in  which  the  notice  was  given,  or  the  proceeding  taken; 
or  before  the  officer  designated  in  the  commission,  notice,  or  other 
paper,  by  his  title  of  office;  at  a  time  and  place  specified  in  the 
subpoena,  to  testify,  in  the  action,  suit,  or  special  proceeding. 
If  the  witness  shall  fail  to  obey  the  subpoena,  or  refuse  to  have 
an  oath  administered,  or  to  testify,  or  to  produce  a  book  or  pai)er 
pursuant  to  a  subpoena,  or  to  subscribe  his  deposition,  the  court 
or  jodge  issuing  the  subpoena  shall,  if  it  is  determined  that  a 
contempt  has  been  committed,  prescribe  the  punishment  as  in 
the  case  of  a  recalcitrant  witness  in  the  supreme  court.  The 
general  rules  of  practice  must  prescribe  rules  for  such  pro- 
ceedings. 

K-  SH-i ■••w*^'^®' •  i":  JSf  •»'<*  by  L.  18OT,  ch.  68,  I  1  (7  Edm.  52),  am'd  ;  L. 
8S.  eh.aK.    In  effeot  Sept.  1, 1899. 


I  9l«.  [Repealed  May  3.  1899;  L.  1899,  ch.  502.    In  effect  Sept 
1„1899.] 

•  »1T.  [Repealed  May  3,  1899;  L.  IST^,  ch.  r»()2.    In  effect  Sept. 
1.  1899.] 

I  918.  [Repealed  May  3,  1899;  L.  1899,  oh.  502.    In  effect  Sept. 
1,  1899.] 
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I  919.  [Am*d,  1899.]    l^iUlkif  li|iA  lr^»|ipr»  of  deposition. 

The  officer j  or  couimissionc^r,,  before  whom  a  witness  appears, 
in  a  case  Kpecifiea  in  this  article,  miist  lake  iclbwrt  liis  Ve.^hmony, 
in  writing,  and  must  annex  thei:cto  copies  of  nil  book^  and  papers 
produced  or  such  ports  thereof  Ah  shnlt  be  required,  »nii  must 
certify  and  transmit  it  to  the  court  in  which  the  ftbtiyjrt,  >ttit  or 
special  proceeding:  is  pending,  as  the  practice  of  that  court 
requires. 
L.  1899.  ch.  603.    In  effect  Sept.  1, 1899. 

I  ft20.  [Repealed  May  3,  1899;  L.  1899,  ch.  502.    In  effect  «IH>t 
1,  1899.1 


TITLE  IV. 

AzU^lQ  1.  D^uav^tary  uvUI«'ucf\   a»  a  Hutotlti^i'.'  for  peal  tcntimonj. 

•    '  Unflcil   Staloti,  'iff   iriei'riUMi' ot   K'ininnlnK   wlfhniif   thQ   JJla^9- 

Documentary  ei^ndenof,  a«  o  st/ihsiitutc  for  (/r^{  {^«f('-'<5^y; 
Sec.  P2i.    c^rtaiu  official  c^v^t'^H^^^'f.  yy»«V;^c^. 

iv2i.  fhrtWcatts   <'Tc.,   on   flic,   evKlwvc 

923.  Notary'H   t-ertittfate,    filfletiro* 

924.  Notary'*   m\\tf«^  *^^<\  mvmW«Wlav»  i   WUen   eYMm^U^B' 

925.  I*r(M»f  of   pn'Sfntnu'ut,   Pti-.,    of   fr.roigii    billK. 

026.    AMfk^it^  9t  IfUitvi:,   I'tiv.  erm«!;i^v 
927.     la.Vof  wrvl«^«»  or  nofire. 
«,»25!^.     M?l?\4«t»  yei:ti%«^v.    evW^nce. 

930.      Wh^i    a    colSv    (hyrc'Of    Is   ey\\l^'i^vV- 

Ml*,      wrtw  coW  'trt  Ik?  vpirlfltM. 

flt^la.  Cony   of'de{<l«»atlUtt    OS    i^'taon    upon    whom    to    innke   service,    a» 

fvUl(\utK>.  •  •  •  • 

•   ■   ■  •    ^   or  'HfMiy'  prt's'timprivf   ovIjUmko   oY   ^orJuIii    fn\-\ti. 

031c.   Extracts     from     bot»kH     and     rH-ords     of    oompl roller's     offl/'O     aa 

I  021.   Certain   om<;|f}Y   |*eri|flf «ff )|«  c$\|dpncft. 

'X^liere  "tlio  otecer,  to^wji^ivn  the  ivtral  cusU>4,Y  \\f  i\  PUPH'  be- 
|fin«H.  rrrtlffetj,  iinder  ln«  lisjiul  un\^  omcial  soul,  tl^at  he  UU«  iU**tlr 
tlilipt'iit  exu^ninaflon.  '\'u  Ins  ottice,  r^ir  ^lin  papc.r.  n^^L  tjuit  it 
cannot  be  i^nVnii,  tfi'e  ce.vt'fficato  is  prosimiptivo.  rVivlciUQ  of  \n^ 
fa<fs  HO  cortiffed.'  as  If  the  ^tfivor  pei^(»nall\'  tfstitivil  to,  the  sauiQ. 

u  m^  *  M"W<V  «^MJ'«i*  W  cw»uuH'<l  or  MWtUorlKeu,  by  speciftl  pro- 
X\»\oi^  qI  IttH^,  ti4  wukti  tt  v<iVtifi<*4te  <v  «"  ttmUaviti  tuiuthius  an 
m'i  ni^fi.ki;mm\  ky  \\\m„  vi>  t(^  a  iiw,\  ni*aftituiu^tl  by  Uin».  iu  the 
WUptt>  u^  Hla  ttmv'HrtJwty;  «Vit  ^«  iUv  or  aepoeit  U  »n  »  nubbe 
offico  of  the  State;  the  cerliAeate  or  aftitlt^vit,  ^t»  l»l«il  qr  ilfe- 
posited,  or  an  exenipb'fied  (•ou.y  ^hvr^v^.  ^  ures\iim)tiv^  «YH1<^U<**' 
of  the  facts  therein  allejred,  except  wht^re  the  effect  thereof  is 
doolared  u^  r4^^i)(^t^4t  1^  ^>Uvinl  prAivi^U)n  uJt  \».y\'. 

I  dSa.   r4iMUl9  li^f»l     N«ti|Ty^«  eo?tiHcate,  evld«nee. 

T^e  curti^cate  oil  a  notary  public  oi  tlio  State,  pnder  his  hand 
an^  ^fi^\  of  olticve.  oi  tho  proseiituieut  by  him  for  acceptance  or 
pajoiiiMt,  PC  of  tho  protwt.  iH>r  mm-«cc.<?ptuu(;e  pr  u^ni-pHymeut, 
ftC  a  ww^lifwory  po^f  «t  biU  o,(  iixcUauKC,  or  pf  the  service  of 
notictftl^*»rep,f  pw  a  party  tp  tUt?  not«  ov  biU:  specify iug  th«  mud? 
of  giviuK  the  notice,  the^  reputed  phice  of  residence  of  tha  purty 
to  whom  it  ^'^s  K^VTH*  *\^tl  thf,  ppst-().tti(:9  pcj^r^st  thfi'V.t":  Ui  V-^*''" 
Mimpflvc  evidence  of  the  facts  ceitified.  Ull^ps^j  the  pai'ty  asain^t 
whom  it  is  offered,  has  served  upiui  the  adverse  party,  with  his 
pleading,  mj  «vUhi«  tOP  Anya  after  juiudcr  of  an  ii>>ue  of  fact,  an 
original  ^tfl^Javit.  U\  the  effect,  that  he.  h;^s  not  received  potice  of 
riotf-a<pcep^anc.e,'  or'  of  hon-phymcn't'  of  ^he.  note  or  bin.  A  viTified 
an«Ver  f«  riot  'suWciept  'as'  an  ntlidavit,  wU^i^^  the  jpciMiiii^'  of 
tills  section. 

"t.    1833;   oh.    271.    I   8    (4    E.lm.    niOK 
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fi  924.  Notary'ft  protest  and  menaoraitdviiii  -when  evi* 
dence. 

In  case  of  the  death  or  insanity  of  a  notary  public  of  the  State, 
or  of  his  absence  or  remoral,  so  that  his  personal  attendance, '  or 
his  testimony,  cannot  be  procured,  in  any  mode  prescribed  by  law, 
his  original  protest,  under  his  hand  and  ofBcial  seal,  the  genuine- 
ness thereof  being  first  duly  proyed,  is  presumptiye  evidetice  of 
a  demand  of  acceptance,  or  of  payment,  therein  *  stated;  and  a 
note  or  memorandum,  personally  made  or  signed  by  him,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  official  acts,  kept  by 
him,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or 
nun-payment  was  sent  or  delivered,  at  the  time,  and  in  the  man- 
ner, stated  in  the  note  or  memorandum. 

2  B.  S.  283-284,  ||  46  and  47  (2  Bdm.  294),  GOQMlidated. 

S  025.  Proof  of  prcnentment,  etc.,  of  foreign  bill*. 

Proof  of  the  presentment,  for  acceptance  or  payment,  of  a 
promissory  note  or  bill  of  exchange,  payable  in  another  state,  or 
m  a  territory,  or  foreign  country,  or  of  a  protest  of  the  note  or 
bill,  for  non-acceptance  or  non-payment,  or  of  the  service  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  in 
any  manner  authorized  by  the  laws  of  the  state,  territory,  or 
country  where  it  was  payable. 
L.  1866.  ch.  300,  second  and  third  sentencpa  ot  }  1  {tl  Bdm.  467),  am*d. 

I  926.   [Am'd,  1877.]      Affidavit  of  printer,  etc.,  eTidenee. 

The  affidavit  of  the  printer  or  publisher  of  a  new8i>aper,  pub< 
lished  within  the  State,  or  of  his  foreman  or  principal  cferk« 
showing  the  publication  of  a  notice  or  other  advertisement,  au- 
thorized or  required,  by  a  law  of  the  State,  to  be  published  in 
that  newspaper,  annexed  to  a  printed  copy  of  the  notice  or  other 
advertiBemont,  mny  be  read  in  evidence;  and  is  presumptive  evi- 
dence of  the  publication,  and,  also,  of  the  matters  stated  therein, 
showing  that  the  deponent  is  authorized  to  make  the  affidavit. 
But  this  section  does  not  apply  to  a  case,  where  the  affidavit  \m 
required  by  law  to  be  filed,  unless  it  has  been  duly  filed;  or  to  a 
case,  where  the  mode  of  proving  a  publication  is  otherwise  spetd' 
ally  prescribed  by  law. 

L.  1886.  ch.  169,  |  1  (4  Edm.  6S8).  am'd. 

1  927.  [Am'd,  1902.]    AflldaTlt  of  •er'vice  of  notice. 

Where  it.  is  necessary,  npon  the  trial  of  an  action,  to  prore  the 
service,  posting  or  affixing,  of  a  notice,  an  affidavit,  showinir  the 
servi<'e,  posting  or  affixing,  to  have  been  made  by  the  person 
making  the  affidavit,  is  presumptive  evidence  of  the  service,  post* 
ing  or  affixing,  ui)0U  first  proving  that  he  is  dead  or  insane,  or 
that  his  personal  attendance  cannot  be  compelled,  with  due 
diligence. 

L.  1858,  ch.  244.  $  1  (4  Kdm.  645),  am'd  by  adding  the  last  clause ;  h.  J»02, 
ih.  9S.    In  effect  Sept.    1.  1902. 

S  92H.   [Aai*d,   1879.]      Marrlaire   certificate,   cTidenee. 

An  original  certificate  of  a  marriage,  within  the  State,  made 
by  the  minister  or  magistrate  by  whom  it  was  solemnized;  the 
original  entry  thereof  made,  pursuant  to  law,  in  the  office  of  the 
clerk  of  a  city  or  a  town,  within  the  State;  or  a  copy  of  the 
certificate,  or  of  the  entry,  duly  certified,  is  presumptive  evidence 
©f  the  marriage. 

2  &.   S.   141.   I  17   (2   Edm.   146). 
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S  938.  Book  of  forolSB  eorporaiiOAi  irlkeik  eTldenee. 

Where  a  iMirty  wishes  to  prove  an  act  or  transaction  of  a 
foreign  corporation,  the  book  or  books  ot  tue  corpora liuu  muy  be 
UBed  for  tnat  purpose,  as  presumptiye  eTidence,  whether  any  ur 
all  of  the  parties  are  or  are  not  members  of  the  corporation. 

SutaUtuto  for  L.  1863.  eh.  206.  part  of  |  1,  m  am'd  by  L.  1869,  ch.  689. 

S  030.  "Wlien  a  copy  thereof  Is  evldeiftee. 

If  an  original  book  is  not  produced  at  the  trial,  as  prescribed 
in  the  last  section,  a  copy  thereof,  or  of  an  entrj  tuerein,  veri- 
fied as  prescribed  in  the  next  section,  may  be  used,  with  like 
effect  as  the  r^rig-'ial  book;  provided  that  the  party,  intending  to 
nse  the  copy,  gives  the  adverse  party  at  least  ten  days'  notice  of 
his  intention,  specifying  briefly  the  nature  of  the  evidence  pro- 
posed to  be  given.  But  this  and  the  next  section  do  not  apply, 
where  the  foreign  corporation  is  a  party  to  the  action,  and 
seeks  to  prove  its  own  act  or  transaction,  in  its  own  behalf. 

L.  186S,  ell.  206,  parts  of  U  1  and  2,  am'd. 

f  031.  Hovr  eopy  to  be  irerllled. 

The  copy  must  be  verified  by  the  deposition,  taken  as  pre* 
scribed  by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the 
person  who  made  it,  or  of  a  person  who  has  examined  and  com- 
pared it  with  the  original  book,  or  the  entry  therein.  The  wit- 
ness must  testify  that  the  copy  produced  is  correct:  that  he  made 
it.  or  compared  it  with  the  original:  and  that  he  then  knew  that 
the  original  book  so  conied.  or  containing  the  entry,  was  the  book 
of  the  corporhtion:  or  that  it  was  then  acknowledged  to  him  to  be 
snch,  by  an  officpr  or  receiver  of  the  corporation,  or  a  person 
having  the  custody  tber(K)f,  naming  the  person  who  made  the 
acknowledgment:  and  he  must  specify  where,  and  in  whose  cus- 
tody, the  oriffinal  was  then  kept. 
U.,  part  of  I  1. 

i  Siaia.  (Added,  1809.]  Copy  of  deslarnatlon  of  person 
apoB    vrlioni    to    make    serTlec,    a«    evidence. 

An  exemplified  copy  of  a  designation  of  a  person  upon  whom 
to  luuke  service  filed  by  a  foreign  corporation  as  provided  iu 
section  Hixteeu  of  the  general  corporation  law  accompanied  with 
a  certificate  that  it  has  not  been  revoked,  is  presumptive  evi- 
dence of  the  execution  thereof,  and  conclusive  evidence  of  the 
authority  of  the  jofflcer  executing  it. 

AdfU>d  by  I..  1909.  eh.  05.  Derivation  —  Code  Civil  Procetlure.  I  432, 
«iiM.  2,  pt.  For  remainder  of  nectlon  Moe  Co(I<»  of  Civil  Procetluw.  f  432, 
and  Oeufral  Corporation  Law,  f  10.  S*^  note  5  of  notes  of  Board  of 
Statutory  C<»fK>Ildatlon  at  end  of  co<le. 

I  9.31b.  [Added,  1009.]  Recital  in  order,  reaolation  or 
record  of  pabllc  ofllcera,  board  or  body  presnmiitlve 
evidence    of  certain    factH. 

A  recital  in  any  order,  resolution  or  other  r(M*ord  of  any  pro- 
ceeding of  a  meeting  referred  to  in  section  forty-one  of  the  gen- 
eral construction  law  that  such  meeting  had  been  held  or  ad- 
journed aR  provided  in  said  t*ec'ti<»n  or  tliat  it  had  been  held  upon 
notice  to  the  uienibern,  as  therein  provided,  shall  be  preHumptive 
eviden<-e  thereof. 

Added  by  1*.  1909.  ch.  05.  IVrlvathm  —  Statutory  Const  ruction  I^iw, 
I  19.  pt.  Fur  remainder  of  M'otlnu  stv  <iiMi<*nil  Coustructlou  Law,  S  41, 
See  note   6  of  notes  of   Board   of   Stntuinry  Consolldatiim   at   end   of  cmkIo. 
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i  »31c.  [Added,  11HMI.1  RxtrnctM  froii^  bookn  and  rooor<lM 
of  comptroller*!*     olflee    n9     ctvltlence* 

The  Stat?  comptrv^Hv-V  if»  Ueyeto*  ^\itliorized  to  f^iniU^i  9^tract5 
from  tlitt  UmM^  uuv^  rvicurUtt  oi  U'ni  ulUv'ti  i^i  vt'tVrt'nvV  V^.  **i*>'  ^"^^ 
piec^i  or  parcel  of  Jaud,  certifying  that  iucU  pxtrtict  c(>lltai^^s 
all  that  is  stated  in  such  hook  or  record  relating  to  such  lot, 
piece  or  parcel  of  Uud.  aDd  ^\\i%  cartii^eU  Qj^trftc^  {if^a^-  l^  lY'C^d 
iu  evidence  in  i\\\  couru  an<l  pr^ce^diu^^sj  AY^^t  I  he  t»uuic  effect  as 
the  ori^ina^  hook  qx  r^cuvd. 

A^de^  b>'L.   i^Qf)Q,  9I1.  iVSi,    Iq  tftaft  M^UT  SI,  IMC^ 


L 
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IHiiof  of  tt  iiodmment',  wwri/ftt/  or  r^ntainin^  irithin  the  stiite. 

9^3.  C^U'il^  of    ivcorUH    iijid    ptii>ers    in    cwrtAin    olllc^fiv    prNiiniptire    eTl- 

9S|.   h\.;   Hf   uAY^H  ftli-d   MtW    TuWu  i-liik. 

evldtMU'O. 
OiJfi.  Such  evlUenco   may   In>  rebut te<l. 

938.  JuMttc(>'M  (IiK'kc't  anil  traiiHorlpt  ovItU-nco  hefc»rp  hlin. 
m9.  TraiiHcrlpt  frottt  JilBtiee'i  dottkoti  evlftrare  ^iwnilll'. 
^•4V-  PtbtT    prtxjf    ot    pnu-tWijiZH    bt'lort*   jiLslire. 

pn.  of«nt\hrtcpi«,  pu*..  -a?  (itu*.  fiilfl)Vojs;  Ax-. 

f  tIJtoft.   £Am>d,  18116.]    «tfttiiCea»  et^  l&dfr  iiihl»ve#L 

CRiite',  m«>'.bi&  rc^ttfl  itl  ^vid^rtt^P  froth  h  Ji<«tv{i»miMfiK  d^lRttfttf^d  kh 
|*ft*Wl»d  by  IjiW,  to  ttiibli*h  tht<  anniA,  liiifil  «i*  iboiiths  iinrt- 
the  cloBl^ttf  Ap  fet»ftft!fiii  dl  \V^hi^»h  it  T^ftft  t)ttSfe(»e:  httd,  ftt  ahy  HWt», 
from  a  volume  printed  under  the  direction  of  the  ft^eWtflrv  bf 
State.  To  entitle  any  copy  of  a  law  published,  other  than  those 
published  uudfrr  tfce  direct ioh  of  th<l  nwHWtilrr  of  dtHle^  t^  bt? 
read  in  evidence,  there  shall  be  coiitnitied  in  the  same  book,  or 
paiDphlett  a  printed  eertincftte  of  the  seertt^ry  of  States  that 
«uch  CoMT  !«  (I  .correct  traliscript  of  the  te±t  of  the  oriirinai  luwil. 
For  8U^  certificate  the  secretary  pf  State  shaJl  collect  Bueh  a  fee 
I  no  lahall  deem  Just  and  reasonable. 


L.  1^95.  ch.  504;  1  II.  S.  184,  |S  8  and  12  (1  Kdm.  .18i),  cousoll^tM 
and   am'd. 

J   933.  [Ain'd,    1879.1      Coplen    of   records   and   papers   ta 

A  copf  of  a  paper  filed,  kept,  entered,  or  recordedi  pursuant 
to  !ll^\  \i\  h  ilubflc  offiVfe  bt  the  ^taU^,  m  t>m'(^er  lihVinS  dhlil-gg 
dt  Wllibh  Mi.  j^ViffelliiriV  M  InW.  an  amdal  BeaT;  or  V\'ith  th^  clprS 
of  a  couH  6t  th^  5t(Vh>;  oi-  With  tht^  cirf-k  Dr  F^c'c-rt^'trtrJ^  Of  Pitn^l^ 
house  of  the  legislature,  or  of  any  otht^i'  i)dbHc  bbdy  or  public 
board  created  by  authority  of  a  law  of.  the  State,  and  having, 
iJttfthahl  Yd  ft\v,  ft  St^al ;  far  a  li^dhSc^riJil  froM  si  rc^cord,  kept,  ptit- 
suant  to  law,  in  such  a  public,  office,  or  by  such  a  clerk  Or  soc- 
rtiftfy.  tt  eVhU<i\bt^,  kg  if  tht?  fariprinhl  Waft  l)rtt\1\iccd.  But,  fo.  en- 
Ht»  it  to  bJ?  uS^d  \yi  eVidert^e,  it  nm^t  be*  cortifij^d  by  the  clorit 
i5f  tn^  t^outt-,  ttudet  hife  hand  nntl  the  s^;\l  Of  the  crtnH;  or  by  th4 
dffi^f  hjivln^  the  tU^trtdy  of  the  oriKlnnl,  or  his  dt^p^Uy,  or  clortL 
•piJoihtt^d  puifsudnt  Vo  laW,  uriUet  his  ximrijU  ^hl,  hud  ihp  hand 
«f  the  ptOl-j^bh  (H^rtifJ-iiit;  <ir  h.v  <he  ph'sidhig  Qfflt^t,  ^icrt^tftl-y,  d* 
<H|k|-R  .of  the  public,  btJdy  tit-  bbartl,  hnprtlntod  tilirsiidnt  tb  lA^. 
urtdeP  hi^  hand;  fthd.  t^xH^pt  wherc^  it  ifl  certified  by  tbv*  clerk  ot 
ft^itWtftb'  bf  k^iihor  h6\\^  of  thfe  h'jjls^latlir^,  tiiide^  tb^  ofBclAI 
seal  of  the  \Mf  bt  boArd. 

§  934.   Id.;  of  paper*  tiled  -vrltli  to^vn  clerk. 

A  tAu9  ^  tt  IHipw  !»<»d,  pw«%i»ttt  tb  laW-,  In  tht§  bffi<¥  ^f  a 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pUr^ttftttt 
to  law,  certMed  by  the  toWn  eibrk,  \%  evUlence,  with  like  effect 
M  the  t>rlji?inal. 
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§  MIS.  Gonveyanoet  when  aelcaowledsedy  or  ree«rd»  or 
transorlpt  of  record*  evidence. 

A  conveyance,  acknowledged  or  proved,  and  certified,  in  the 
manner  prescribed  by  law,  to  entitle  it  to  be  recorded  in  th« 
county  where  it  is  offered,  is  evidence,  without  farther  proof 
thereof.  Except  as  otherwise  specially  prescribed  by  law,  th« 
record  of  a  conveyance,  duly  recorded,  within  the  State,  or  a 
transcript  thereof,  duly  certified,  is  evidence,  with  like  effect  a« 
the  original  conveyance. 

1  R.  S.  759.  ch.  3.  8  16,  and  first  sentence  of  |  17  (1  Bdm.  110},  aa'4. 

9  936.  Such  evidence  mnjr  be  rebntted. 

The  certificate  of  the  acknowledgment,  oi  of  the  proof  of  a 
conveyance,  or  the  record,  or  the  transcript  of  the  record,  of 
such  a  conveyance,  is  not  conclusive;  and  it  may  be  rebntted^ 
and  the  effect  thereof  may  be  contested,  by  a  party  affected 
thereby.  If  it  appears  that  the  proof  was  taken  upon  the  oath  of 
an  interested  or  incompetent  witness,  the  conveyance,  or  the 
record  or  transcript  thereof,  shall  not  be  received  in  evidence, 
until  its  execution  is  established  by  other  competent  proof. 

Id.,  remainder  of  i  17. 

§  837.  l¥hat  instrnments  may  be  nolcnovrledflrcd. 

Any  instrument,  except  a  promissory  note,  a  bill  of  exchange, 
or  a  last  will,' may  be  acknowledged,  or  proved,  and  certified,  la 
the  manner  prescribed  by  law  for  taking  and  certifying  the  ac- 
knowledgment or  proof  of  a  conveyance  of  real  property;  and 
thereupon  it  is  evidence,  as  if  it  was  a  conveyance  of  real  prop- 
erty. 

L.  1833,  ch.  271,  i  9  (4  Edm.  620). 

S  938.  Jnatice**  docket  and  transcript  crldenee  beforo 
him. 

The  docket-book  of  a  justice  of  the  peace,  within  the  State,  or 
a  transcript  thereof,  certified  by  him,  is  evidence  before  him,  of 
any  matter  required  by  law  to  be  (entered  by  him  therein. 

2  R.   8.  268,  f  246  (2  Edm.  278). 

9  939.  Transcript  from  Justice's  docket^  eirldenee  gen- 
erally. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace* 
within  the  State,  subscribed  by  him,  and  authenticated,  by  a 
certificate  of  the  clerk  of  the  county  in  which  the  justice  resideB, 
under  his  hand  and  official  seal,  to  the  effect,  that  the  person* 
subscribing  the  transcript,  was,  at  the  date  of  the  judgment 
therein  mentioned,  a  justice  of  the  peace  of  that  county;  and 
that  the  clerk  is  acquainted  with  his  handwriting,  and  verily 
believes  that  the  signature  to  the  transcript  is  genuine;  is  evi- 
dence of  any  matter  stated  in  the  transcript,  which  is  required 
by  law  to  be  entered  by  the  justice  in  his  docket-book. 
Id.,  if  246  and  247,  conaolidated. 

)  940.  [Am'dy  1877.]  Otber  proof  of  proeeedinvs  beforo 
Insttce. 

The  proceedings  in  an  action  brought,  or  a  special  proceeding 
mstituied,  before  a  justice  of  the  peace,  within  the  state,  may 
also  be  proved  by  the  oath  of  the  justice.  In  case  of  his  d<iatii 
or  absence,  they  may  be  proved  by  the  original  minutes  of  the 
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proceedings,  kept  hy  him,  pursuant  to  law,  aecompanied  with 
proof  of  liifl  liandwriting;  or  by  a  copy  of  the  minutes,  sworn  to, 
by  a  competent  witness,  as  haying  been  compared  with  the  orig- 
inal entries,  with  proof  that  those  entries  were  in  the  handwrit- 
ing of  the  justice. 

2  R.  S.  aOB.  i  248. 

I  941.  [AjBk'd,  18C4.]  Ordinances,  etc.,  of  otties,  vUlaffeSi 
ete. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the 
common  council  of  a  city,  or  of  the  board  of  trustees  of  an  in> 
corporated  village,  or  of  a  local  board  of  health  of  a  city,  town 
or  incorporated  yillage  or  of  a  board  of  supervisors,  within  the 
state,  may  be  read  in  evidence,  either  from  a  cop/  thereof,  certi- 
fied by  the  city  clerk,  village  clerk,  clerk  of  the  common  council, 
clerk  or  secretary  of  the  local  board  of  health,  or  clerk  of  the 
board  of  supervisors;  or  from  a  volume  printed  by  authority  of 
the  common  conncil  of  the  city,  or  the  board  of  trustees  of  the  vil- 
lage or  the  local  board  of  health  of  the  city,  town  or  village,  or 
the  board  of  supervisors. 

Lw  18M,   Ob.  201. 

|.941n.   TAdded,    1900.1     Proof    of    colonial    statnteii. 

A  statute  contained  in  the  compilation  of  the  colonial  statutes 
transmitted  to  the  legislature  by  the  commissioners  of  statutory 
revision,  pursuant  to  chapter  one  hundred  and  twenty-five  of  the 
laws  of  eighteen  hundred  and  ninety-one,  shall  be  evidence  in 
any  action  or  proceeding,  and  of  the  same  force  and  eflfect  as 
though  the  original  was  produced,  if  it  appears  from  such  publi- 
cation that  Hurh  statute  wna  c<>r>ied  from  the  original. 

Added  by  L.  1909.  oh.  65.  PirlTatloii  —  L.  1891,  ch.  125.  |  5,  pt..  as 
•m'd  by  U  1897.  ch.  403.  §  1.  «w  note  7  of  notes  of  Board  of  Statatory 
ConsolldatiOD  at  end  of  code. 
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^jt^miiMflcfltibh  br  rct'ord  d.  rbiitovottpb  of  Umi  'rt'ithttdt  the  Stiit«. 
fMH.  Ti-i\nsciii)t  fif  d0<'K<.>.t.  ^tc,  uf  juHtlce  of  adjoining  SUte* 


j(§  n4i-44  Tlorr\tfc?^TAt^r  KVtHt:5frti.       k  a.  t.  4,  a.  s 

Atl^ricLte  l^kitfjtt: 

P^^of  'of  a  lfoctt»^i^hf,  femathfrt^  in  ti  cbuH  'df  jiu8ft(*  affit^  of  ihe 
tiiit'cd  ^latcSj  d^  cx'cc'ulc'd  or  tchiaintng  IcMtMl  tfie  Mte. 

Shc.  942.  Printed  copies  of  laws  of  atolber  State,  etc. 

iH'4'  Copies  pf  records  of  Unitod  States  courts.  ^  ^      .  ,       ^         « •  »i    .. 
Mi.  X^oim  df  dbl*timet)f$i  nU  fllh  IH  dH^Mtmrfatd  bf  tlfalt^  Stlt^   fire- 
sumpllTC  evldeuoe. 

1»7.  Eietrtiillflcfltlbh  bf  ret'ord  d*  .rbiitevottPb  of 

JMH.  Transcript  fif  d0<'Ket.  etc 

MO.  Id.;   hq\v  aiitbeuticated. 

DS).  Oth^r  Jii-Odf. 

!K»I.  ri-cibf   iDliJ-   b^  frt»l)»Utea. 

953.  liiivpK'S  .of  records  of  cdnrts  of  foreign  ^imtrlefi;  bdtr  auUienticati41. 

M5:{.  pibcr  urcK^f.  »,        •       u. 

964.  This  arllclf  doeh  nbt  derlat'e  efrebt  of  rccBrd,  otb. 

935.  P\\Y)n6  h'cdrdf*  In   Xiiit   York  collhly, 

9w.  DocuuletttK  from  for(>lgn  roantiioH:  boxt  nuttientiekted; 

S  ^42.   Printed  cbpieM  bf  laivM  of  hnbtller  State,  ^te« 

A  printed  copy  of  :i  statute,  or  other  written  Jaw,  of  aiiotber 
.stjite,  or  of  a  territory,  or  of  a  foreign  ooiintrj',  or  a  iiriiiteil  copy 
of  a  jjroclaniation,  edict,  .decree,   or  ordiiUuice.  by  tne  executive 
Kjwer  lliereoF,  (•oiitniiicd  hi  a  n'()()k  or  pjitJilcntlbii,  piirjiyrtlh^  or 
li-HV^U  to  ImVe  beeii  jMibli^ihed  Uj^  the  niitli<h-lty  tbenof,  or  prbred 
o  be  odmni(Mily  admitteU,  aft  evldeneo  of  tb^  existing  law,  in  the 
jtldk'i:!!  IrlHiinrtl^  therenf,  m  prMtimptlte  evldelu*  of  tbe  statute, 
law>  prrtelamritibnj  edict;  decree,  br  ordlnhnci*;    The  unwritten  or 
t'oihin'on  hH*'  Hf  nbother  State;  or  of  a  territory,  or  of  si  foreiKii 
ohlllltrf ;  ftia^  be  iirored,  fts  a  fart;  by  oral  ei-ideniH*.     Tb^  .booJcs 
of  reports  df  eaSes",  adjiniftred  in  tbe  ennrts  tb^rehf;  must  also  b«' 
a(hbitt>d;  as  presumptive  evidence  of  the  unwritten  or  ooranion 
laU'   HieHMlf.  .    .  .... 

Co.  Proc,  §  42G,  as  am  d  In  'iSm.    See,  also,  L.  184^,  oh.  312  (4  Rdm.  04.^. 

§   04^.   Copies  of  recordM  of  United   Staten  conrtn. 

A  copy  of  tbe  record,  or  any  other  proceed inp,  of  a  court  of 
the  United  States,  is  evi<len<*e,  when  certified  by  the  clerk  or 
olbcer.  in  whose  custody  it  is  reijuired  by  law  to  be. 

L.    1S4.5,   ch.   '4tKi.   S   1    (4  Edni.   (Ml),   nni'd. 

§   044.    [Ani*d,    1N79,    1800,    10O7.1    Toiilea    of   docamenta   on 
file   In   departmentN   of  IT.   S.   preMamptive  evidence. 

A  copy  of  a  record  or  otlier  paper,  remaininp  in  a  department 
of  the  governiu(  lit  of  the  X^'^nited  States,  is  evidence,  when  certi- 
fied by  tlie  head,  or  acting  chief  officer,  for  tlie  time  l)einK.  of 
flint  department:  or  when  certified  by  the  officer  in  whose  eliarge 
It  is,  pursuant  to  a  statute  of  Hie  Ignited  States,  or  otlierwisc  in 
accordance  with  a  statute  of  the  Ignited  States,  relating  to  certi- 
fying the  same.  A  certificate  of  the  director  or  other  oftieer  in 
cliarge  of  the  census  of  the  United  States,  attested  by  the  secre- 
tary of  tlie  interior,  stating  the  poiiulation  of  any  part  of  tbe 
United  States,  or  giving  the  result  of  said  census  otherwise  sball 
be  received  as  prinni  facie  evidence  of  sucli  facts.  Tlie  record  of 
the  observations  of  the  weatbiT,  taken  under  the  direction  of  tbe 
signal  service  of  the  United  States,  when  certified  by  the  officer 
in  charge  thereof,  at  the  place  where  they  were  taken  and  are 
kept,  is  prima  facie  evidence  of  the  matters  of  fact  stated  therein. 
The    iecord.s    of    the    observation    of   the    weather    taken    at    tbe 
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ar$4q#i  in  0«ntral  park  under  ti)<*  directiou  of  the  meteorological 
and  Mtronomicul  6bsi»rvA^oi*T  of  tlie  city  ot  New  Vork,  yfi^lwti 
uui/  oeHiAed  bjr  tlie  official  in  charge  ^hereof,  on  bis  deputy; 
^baJl  be  presumptive  evidence  olf  the  tuctH  wet  forth  therein,  oilU 
sball  be  received  in  evidence  on  the  trial  of  any  action  in  all  tuV* 
courts  of  this  atate. 
U  1340.  cb.  240.  i  I  {^  lOUm.  641).  umd  aud  L.  1>ST0,  ch.  209;  L.  1^99.  ch. 

I  5^4^-  H^iiofil  ftf  |>1U  III  f»le»  ^tp.,  ^i  vitsiif»l|i. 

Tbe  record  of  a  bill  of  sale,  moiugaj;;^,  Uyputhecatiun.  or  con- 
veyance oi  a  VCiMBl,  baiongin},'  tu  a'  pun  or  place,  within  tiie 
L'nited  States,  recorded  in  the  oiiice  oi:  tlie  coHector'  of  cUHtouis*, 
where  the  yessel  is  registered  or  cn|'()ll»'vl,  which  was  pcknowl- 
edged  or  proved,  before  it  was  recorded",'  |u  *Ifke  rqhnner  lis  a 
itec^  to  b0  recorded  within  tl»<*  Sfnie;  or  a  transcri|)t  of  such  a 
icford,  duly* certHied  by  the  coHectoi*;  is  evi<leiu'e,  with  the  like 
cfi'ect  as  the  original. 
U  1862,  cb.  251  (4  Edm.  646),  as  am'd  by  L.  1S65.  cb.  512. 

i  94G.  Ooiireyance  of  liind   without  the  State. 

A  convjiyance  of  real  pnipcrty,  situated  without '{ije  State,  ac- 
kuow]^'(i|^ed  OP  proved,"  and  cei*tifi(d,  in  like  manner'  as  a  (UmhI 
ttf  be  reporjlcd  wittiin  th^j  c,oun|y  wheyciji  it  is  offered  in  evidj'neol 
i:^  eyidonc^',  %yithout  furfhrr  proof  thert'of,  as  if  it  related  to'  real 
property'  situate'd  within  the  ptale.  A  conveyance  of  real  prop- 
erty, situated  within  anotner  state,  yr  a  territory  of  tUv  TTnited 
St^fes,' wTdch  r^iis  prcrVduly  antheijticated.  nrcordinj:  to  t;ie  laws 
of "tha't  sthte  or  territory,  so  as  t<^  1m'  read  in  evidence  in  the 
<'OUi*ts  thereof.  \^  evidence  in  like  nianqer. 

1  8.  g:  701, 1  er  (1  Kam.  tisj,  am-a. 

I  Otf.  P»e||||i{||i««t{pu  at  rr^pra  «|  rMII>i:>'»ttCf;  of  land 

j\sx.  cxeiupi^cation  oS  the  record  oi^  a  c<»nvcyuace  of  reul  prop- 
i'lUy  situated  witliout  tlu'  blatc.  and  within  the  United  States, 
which  baa  been  recorded  in  the  state  or  territory,  where  tlie  ri>ai 
proiHtrty  is  stlnated,  pursuant  to  the  laws  thereof,  when  eeriitu'd 
under  the  hand  and  seal  of  the  offlcaif,  having  the  custody  of  the 
ni'onl,  is,  if  the  original  cannot 'l»e  pnulnced.  presumptive  evi- 
«lt'ii<'e  of  the  conveyanee.  and  of  the  <lue  execution  tln.'jLpi. 
Aiialoguuri  to  L.  1864,  ch.  311  («  Kdm.  1.'54).  

I  B4«.  ^^awHtwiift  fff  aopKf^ty  etc.f  ot  Jnptfpe  of  nAJoliitpy 

A  transcript  from  the  do<'ket-hook  of  a  jnstieo  of  the  peaee, 
witbip  an  adjoi^iii)};  state,  of  a  judu'ment  rendered  by  him;  a 
iranscTipt  of  his'  minutes  of  the  proceedinjjs  in  the  cause,  pre- 
vious ti^  tl)^  judgment;  or  of  an  execution  issue*!  tlu'reon;  or  of 
ftie  retiH'n  oi?'^n'exeention;  when  sni)scribed  by  the  justii'C,  and 
•aiitbonticated  as  preserlherl  in  the  next  section,  is  i>resumptivo 
evidence   of    his   jurisdiction    in    the   cause,    and    of    the   nmtters 

shown  by  the  transcript. 
From  L.  1836,  ch.  4.'J9,  S  1  (4  Edm.  639). 

g  04S.  ftl.t  how  itnthentlmit^d. 

^ncb  a  tronsrript  ninst  be  }iuflienfi<-at(Ml  by  a  certificate  of  the 
JQS^ce.  annexed  "thereto,  to  t\.e  effr-ct,  tli.if;  it  is  in  all  res!)ects 
coPTPrt'.  nni  that  he  had  juriM*i<'tion  of  the  can.^r;  ard  ulapi  br 
a  certificalc  of  the  clerk  or  pnithonotary  of  the  county,  in  wh\c« 
the  ju*itice  resid;*d  at  the  time  of  renderinj:  the  jnd;,'nuMd.  under 
hlsi  hr.nd  and  seal  of  tlie  court  of  common  pleas,  or  other  county 
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court  of  tlie  c'ount3%  to  the  effect  tbat  the  person,  subocribing  tlie 
certificate  attached   to   tlie   transcript,   was,  at  the  date  of  the 
judKtueut,  a  justice  of  the  peace  of  that  county;  aud  that  the 
sif^nature  thereto  is  in  his  own  handwritiui;. 
Id.,  fi  2. 

§  050.   OtUer  proof. 

The  judgment  aud  other  proceedings,  and  the  justice's  authority 
lo  render  the  judgment,  may  also  he  proved,  by  tlie  productiou 
of  the  docket,  or  of  a  copy  of  the  judgment  or  other  proceedings; 
and  the  oral  testimony  of  the  justice,  to  the  truth  and  correct- 
ness thereof,  and  to  his  authority  to  render  the  judgment. 

L.   183(i.  ch.  43U.   $  3. 

§  031.  Proof   may   be   rebutted. 

The  last  three  sections  do  not  prevent  the  introduction  of  evi- 
dence, to  controvert  any  of  the  proof,  in  relation  to  the  validity 
of  a  judgment  therein  specified. 
Id.,  s  4. 

S  0S2.  Copies  of  records  of  courts  of  foreisa  oovntrlesf 
How  authenticated. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  is  evidence,  when  authenticated  as  follows: 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal 
of  the  court  athxed,  or  of  the  oUicer  in  whose  custody  the  record 
is  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief-judge  or  presiding  magistrate  of 
the  court,  to  the  effect,  that  the  person,  so  attesting  the  record, 
is  the  clerk  of  the  court;  or  that  he  is  the  officer,  in  whose  cus- 
tody the  record  is  required  by  law  to  be  kept;  and  tliat  bis  sig- 
nature to  the  attestation  is  genuine. 

.').  ISy  the  certificate,  under  the  great  or  princiiwl  seal  of  tlie 
government,  nnder  whose  authority  the  conit  iB  held,  of  the 
secretary  of  State,  or  other  officer  having  the  enstedy  ef  that 
seal,  to  the  ei'fect,  that  the  court  is  duly  constituted,  specifying 
trcnerally  the  nature  of  its  jurisdi<'tion:  and  that  the  signature  of 
the  chief-judge  or  presiding  magistrate,  to  the  certificate  siieci- 
fied  in  the  last  subdivision,  is  genuine. 
From  2  R.  S.  396,  S  26  (2  Edm.  413),  am'd. 

S  053.  Otber   proof.  * 

A  copy  of  a  record,  or  other  judicial  pi'oceeding,  of  a  court 
of  a  foreign  country,  attested  by  the  seal  of  the  court,  in  which 
it  remains,  must  also  he  admitted  in  evidence,  upon  due  proof  of 
the  following  facts: 

1.  That  the  copy  offered  has  been  compared  by  the  witne.ss 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  the 
original. 

2.  That  the  original  was,  when  the  copy  was  made,  in  the  cus- 
tody of  the  clerk  of  the  court,  or  other  officer  legally  having 
chargp  of  it. 

3.  That  the  attestation  is  genuine. 
Id.,  S  27. 

S  054.  rAm*d,  1S77.1  Tfals  article  does  not  declare  effect 
of   record,  etc. 

Nothing   in   this    article    is    to   he   construed,    as  declaring   the 
j'ffect  of  a  ro<'()rd  or  other  jndi<'ial  proceeding  of  a  foreign  coiintryt 
authenticated,  so  as  to  be  evidence. 
Id.,  S  28,  last  clause. 
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I  966.  [Inserted,  ISeSi  am'd,  1904.]  Public  records  In  New 
York:  coaaty. 

All  maps,  surveys  and  official  records,  shall  have  been  on  record 
or  on  file  in  the  office  of  either  the  register  of  the  citj  and  connty 
of  New  York,  or  the  surrogate  of  said  city,  or  any  of  the  courts 
of  record  of  said  city,  or  the  clerk  of  the  city  and,  county  of  New 
York,  or  any  county  within  the  city  of  New  York,  or  any  of  the 
departments  of  said  city  as  enumerated  in  section  thirty-four  of 
the  New  York  city  consolidation  act,  or  in  the  office  of  the 
registers,  surrogates,  commissioners  of  public  works  or  kindred 
department,  or  park  department,  for  a  period  of  twenty  years 
or  upwards  prior  to  such  trial,  shall  be  presumptive  evidence  of 
their  contents,  and  shall  be  receivable  in  evidence  as  such  upon 
any  trial  in  any  of  the  courts  of  this  state  in  any  controversy 
pending  therein,  between  any  parties. 
L.  1802.  ch.  822;  U  1904,  ch.  444.    In  effect  Sept.  1,  1904. 

f  956.  [Am'd,  1877,  1912.1  Docaments  from  foreign 
coantriesi  ho^v  antlientlcated. 

A  copy  of  a  patent,  record  or  other  document  remaining  of  rec- 
ord or  on  file  in  a  public  office  of  a  foreign  country,  certified 
according  to  the  form  in  use  in  that  country,  is  evidence  when 
authenticated,  as  follows: 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  com- 
missioner appointed  by  the  governor  to  take  the  proof  or  acknowl- 
edgment of  deeds  in  that  country,  to  the  efl^ect  that  the  patent, 
rtM-ord  or  document  is  of  record  or  on  file  in  the  public  office, 
and  that  the  copy  thereof  is  correct  and  certified  in  due  form;  and 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  secre- 
tary of  State,  annexed  to  that  of  the  commissioner,  to  the  same 
eflFect  as  prescribed  b^  law  for  the  authentication  of  the  certifi- 
cate of  such  a  commissioner,  upon  a  conveyance  to  be  recorded 
within  the  State.  The  certificate  of  the  commissioner,  thus 
authenticated,  is  presumptive  evidence  that  the  copy  of  the 
patent,  record  or  document  is  certified  according  to  the  form  in 
u«e  in  the  foreign  country;  or 

3.  By  a  certificate  under  the  hand  and  official  seal  of  a  consular 
officer  of  the  United  States  to  the  effect  that  the  patent,  record  or 
document  is  of  record  or  on  file  in  the  public  office  and  certified 
according  to  the  form  in  use  in  the  foreign  country,  and  a  copy  of 
a  patent,  record  or  other  document  so  authenticated  is  presump- 
tive evidence  tl^at  the  same  is  certified  according  to  the  form  m 
use  in  the  foreign  country. 

I..  1875.  ch.  136.  portions  of  SS  1.  2,  8  and  9.  Am'd  by  L..  1912,  ch.  97,  to 
tffect  Apr.  3,  1912. 
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9|iBcel}aneou9  p^'ov^i^ionB. 

Sec.  057.  Form  of  cortlflrat«  to  c(n»U'»,    etc. 
05b.  <lecll|lcate    |uust    tHJ    seuU»<l. 
Ur,l».   (jiialiticulUm    ')»•    last    >it'ti<,ji. 

OG't.   Kvldciu'i-,    In.   Hrtloiis    f«ir    ivcovory    of.    Injury    to,    etc.,    unocoapied 
liiiids   an«I    tlmhtT    theriMm. 

nillj*.    UctiTinhiluK   »kT   "f   fliilfl. 

D011>.    rnMif  of  wrltnij     Insirii^ifiits    where    thoro    aro     Mibsorlblnj?    wit- 

n<>>»s(»M. 
9filc.   Proof  of  pnyments    by    a    nuiuU-ipol    cor|KVnitUm    or   ofBc*r    tUnceqf. 
9«ld.   rnK>f  of  Ui.'^ti'umfUt    by     sulnniltijijj    (lisiMiii.>il    41HI    geiuiliic    J^an<^- 

writinjr. 
OGlo.    pHMif  of  loHt    ovcnitltm   pr   writ   UHjUt   \\%ir.\\   s^orifT'p   sole  o(  fe^l 

riroi^'itv    wns "  nimftv 
901  f.   ?]vi«l»Muc   of   woatluT  conditlonK. 
9Q2.    Savliifc   clniiM'. 

1  9IST.   Form    of    c^rtlfloate    to    oOpl^n*    eic. 

Whero  a  transcript,  oxonipHficatioii.  ny  vpr\\\\vi\  <'oj»y  of  a  rro- 
onl  cjr  ()t|jer  i)!ipn'.  i>i  dfcljirrd  by  hiw  tt>  hv  rvitU'ii<"<',  :\i\(\  sj>jH'ial 
prtn'iiiij»n  is  nut  jU'^It^  fnr  tli<*  form  of  tlio  <*('rtiti«'nt«».  in  tbo  \\iiT- 
t\i:\]\f\r  pf^ije.  i|iB  ptTsj^ii.  aqthorizi'd  t'>  •ortify,  must  j»tutr.  in  liis 
curti'ticMtt'.  thai  \\.  fias  \\ov\i  coniparfMl  by  bini  wirli  the  orijrlnat^ 
and  that  jt  is  a  (lornn-t  transc-ript  therefrom,  and  of  ^lie  ^'liole 
of  thi»' original. 

2  R.   S.   4o:^   I  .-.0    (2  F.lin.    120 ».   muM. 

I  1)58.   rertiflcnte    must    be    Mealed. 

If  tho  officer,  or  th(»  court,  body,  or  board.  In  \v]^f»so  ciistndj' 
an  pripnal  pap^M-,  spi-cificd"  in  the  last  section,  is  refjnirod  to  |)"o. 
by  the  jjiwi^  of  the  State,  or  <if  another  state,  or  o|  the  I'liitod 
States,  or  of  a  t#*rr5tory  thereof,  or  of  a  fnrei^rn  country,  has. 
puri<uant  to  tlipse  law.s,  aji  otliciaj  seal,  the  certificate  mutit  ]|0 
attested  by  tliat  s«'al.  If  the  certUicate  is  made  fiy  the  ch-rk  of 
a  county,  within*  the  Slate,  it  must  be  attestetl  by  the  sf»al  of  tho 
^•ounty. 

M..    ivnitiimlrr   of   i    ."M.    auiM. 

i   0rS9.    FAmM,     IKTT.I      C^aalifleatlon       off    Iniit    Hectlon. 

'V\]v  last  se<tion  does  not  require^  the  seal  of  a  <'ourt  to  bo 
at1i\«(l  to  a  certili(Ml  cripy  of  an  onb'r.  or  of  a  j>ai>er  fileil  t|]orein^ 
nr  entry  made,  where  the  copy  is  used  in  tin*  same  court,  <»r  bo- 
fore  an  oflicer  thereof:  or.  in  the  supreme  court,  where  it  is  used 
in  a  circuit  <'ourt,  or  a  <-ourt  of  oyer  and  terminer. 

M..  §  '»•',  with  tho  inlilitl'in  of  tho  w^trll^<  "  cv  a  fourt  of  ojror  and 
termmor." 

I  OfX>.  f  \c]«1e«1.  ISOS:  nnrd,  IOOit.1  Rvfclcnco,  In  actlomi 
for  reoovery  of,  Injury  to,  oic,  nnoroupled  lundn  and 
tinilier    tliercon. 

In  all  a<tions  to  recover  tho  possessjou  of.  or  otherwise  to  do- 
termine  the  title  to.  or,  f»u*  trespa-;^  upon  or  injury  to  unorrupied 
lands,  timber,  trees  or  underwood  thereon,  except  an  action  in 
which  any   county  or  any  state  or  county  oirn-er.  board   or  com- 
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misj^ion  is  n  party  defondant,  the  plaifltiflP  l^ny  show  an  unbroken 
cl|ain  of  title  or  copvay'ahc(»  of  ilip  laV^d  t(^  KjiiiHe]?  for  thfrty 
years  next  jJrece'^ipjrthe  co.mmonceinont  of  the  Ri'^ion,  or  it  ah 
action  fpr  tre^'passj  ru'xt  pr^i'odin^ '  the  c-omnfission  of  th>  ti'<»H- 
pafjs  or'inji^ry,  anq  ^^jipli  uroiif  shall  he  presumptive  evi(l[pnfe  of 
o^ViVej*fii|p' ^t"  thg*  tipes  fe^jpectiy^fy,  of "  t^ie  cqini^iemeTneut  of 
sucli  actfpn 'q|-  cumni^sisipu  pt  F^m-h  tiTspaaJj^i*  injury,  hiit^uo^ 
pu's^innjjp.^]  ii^y  j>P  VP^"*tt'd  hy  th^.  defendant  hv  sho\\'ipff 
oiinoraihjn  ^f  sfilc]  \<\i\\.U  u^  the  i\\j\^ii  p^po.c^ivoVy,  of  thii  oprh- 
nie^oemept  of  said  fictf()n  qr  Hio  ciV^inussirMj  of  said  " Tresspass  qr 
injury^  jn^ipi^p  person  otj^or  thap  the  idaintiff. ' 

A  anrr(i»ate  roust,  upon  petiuest,  nm]  pptju  imynifpt  qf,  oc 
ofFor  to  pay,  the  fees  alh)\ved  hy  law,  oP*  if  nu  fB^s  avp  exnveHsjy 
alluwqfl  hy  |aWi  feps  Ht  the  rati?  i^Umvtid  tt<  a  i'>uuU'  <i<'Vk  U^V  « 
similar  «tTvu;«,  dili^tiutiy  seanh  the  Hh»»,  iiup{'i*M.  vet'ordh,  anil 
dcM'kets  in  his  offlee:  and  either  niak*'  one  or  nioro  trans»Tij)ts 
thorwfr^^Vi  f^^^  W^^tify  to  the  c(<i:yf<*tiHj*ei  thciieqf,  ^\u]  U\  the 
search,  or  certify  \h\X  4  diHMWnut.  m*  piuxr.  qf  wuich  tUu  custuay. 
lc-|jiiUy  Ijplon^^  tq  hini,  e|iiiq<»t  he  fqupd. 

^.  tS^J,  cl|.  470,  i  40  (4  I-^ilnv  0.i><),  aiu'd*.  S<h'  fntp,  |  021.  ^>m*4  by 
U  IQfiiJ.  iJjs.  fiu*  eiHl  V^'t.  I  S4.  AlHM  parlly  ivpraliM  hy  L.  IDd!),  »Iis.  18, 
35.  88  nni!  51.  S^^o."  CnjsoUdiaoil  Laws, 'Vlfs.,  TounVy  l.'iiw.  J  ir.l;  .lunU'lnry 
Law.  I  23li.  Itf^nal  T^W.  |  1874.  nAbUc  Officers  Law.  I  06.  *  Sec  )iote  60  at 
ootes  of   Board   of   Statutory   ConsoJlUHtlWl   Pt   wlU  Qt  c<i<lq. 

Whenever  in  any  proeeediiip  or  trial  it  hec-onies  luM-essary  to 
d^tojpiujj  tliji  ftfie  of  i\  ^diiid,  nqrh  ehild  may  j^u  prP'i"<*i'f!  «'0 
exnlhltM  tq  ^aiiUi  the  .uiqgi^trate,  cuqrt  or  jiuy  to  tii;tci:nnne 
itl»  ajje  by  a  peE4<>qaI  inspt^ctiou:  and  nuuh  j'ourt  or  iM!i^istr4to 
nu'.y  direct  Vinexaniinjition  hy  ope  or  more  physiciaps.  >yhose 
ORmjon  slialf' also  "Ijc  competent  eyjdence  upon  the  (luestiop  of 
sQi't\  age. 

AtlAf^a  ]iy  L.  IQOq,  qU.  05.  j:jj'riYnfi{»ii  -  [^.  l.'jijS.  eh.  ;{40,  I  1.  Si'C  nptc 
8   of   iu>|c»s  of   PoncU   of  Statutory   <  DnsoHitnUpii   nt   f-inf  of  •••,(lt». 

I  ^lii.  rA(]iled,  1000.7  Proof  of  ^%'ritten  f nNtruiiients 
^vrltere    tli^rtt    are    mtbHorlblair    wltueame*. 

"^xcftpt  m  tjlf*  ei^§e  of  \yritten  instrunicpts  to  tlie  valpiity  of 
whirh  H  jjupscpihjnp  wifiios's,  (u*"siibs<riVuii/c  ^vi"tll^•sses,  hs.  or' are 
ntfesjtiacy,  ^iieip'vj'r,  'ui'/on  th<»  tniil  (\(  i\uy  action,  qr  iip<)p  the 
hearfng  qf  any  jiidi<"ia|  j)rocc(Mlinp:.  '\\  written  iqstrinju'iit  Is 
rift^irpl  in  pyj(.|pn(.'e,  |q  whjc'h  there  Is  a  ^uhr^crihinjr  wit]:ess.  it 
.<«hq.Il  f^ot  hp  nefesfcjfjry  t<^}  caj]  sip-h  snhscrihinf:  witness,  liut  such 
instrunumt  nqiy  he  nr!>Y^'d' lu  the  snine  "manner  ats  it  mj^d)t  he 
I)rt*ved   it  there  were  no  suhscrit/fni;   witness' iliereto. 

AdM  hy  I^  ipOO.  ch.  63.  porlvatlmi  —  f..  iss.^.  di.  lO.'.  {  1.  S(h> 
note   9  of  notes  p/"ftQac(l  of  St^tpt^jry"  i"^oii.^oll;lntioM  jii   ciijl  of  ro«l<». 

t||ii1    coruoratfon    or    officer    rnereof, 

lo  any  pctipp  or  ppceedingr  now  peiidinp  or  hereafter  to  he 
bfopi^ht  Ip  aqy  pf  i\\e  cotirts'of  this  sfnte.'the  payment  qf  any 
stini  of  money  by  a'  mnnieipal  corporation,  or  ah  otticer  thereof, 
may  be  proTed  W  a  receipt  piirporiing  upon  its  face  to  he  given 
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therefor,  and  to  entitle  such  receipt  to  be  read  in  evidence,  no 
larther  or  other  proof  shall  be  necessary  than  that  it  is  pro- 
duced from  the  tiles  of  the  office  of  the  chief  financial  otUcer  of 
such  municipal  corporation,  or  from  the  files  of  the  otUce  of  the 
person  or  department  charged  with  the  duty  of  making  the  pay- 
ment. Every  such  receipt  so  read  in  evidence  shall  be  pre- 
sumptive proof  of  the  fact  of  the  payment  to  the  person  by  tor 
in  whose  behalf  it  purports  to  be  signed  of  the  sum  of  monej' 
and  for  the  puri)ose  therein  expressed.  But  no  such  receipt  shall 
be  entitled  to  be  read  in  evidence  by  virtue  of  the  provisions  of 
this  section,  unless  it  was  given  at  least  six  years  before  the 
commencement  of  the  action  or  proceeding  in  which  it  shall  be 
offered  as  evidence.  And  the  date  or  time  appearing  upon  its 
face  shall  be  presumptive  proof  that  it  was  given  at  such  date  or 
time.  Nothing  in  tnis  section  contained  shall  be  held  to  pre- 
vent any  party  to  such  an  action  or  proceeding  from  proving 
afHrmatively  that  the  payment  so  appearing  to  have  been  made 
has  not  in  fact  been  made. 

Added  by  L.  100ft,  cli.  0.5.  Derivation  —  L.  1884,  ch.  376,  f |  1.  2.  S«e 
note   10  of  nott»H  of  Board  of  Statutory  Consolidation   at  end   of  code. 

I  061d.  r Added,  1900.1  Proof  of  Instrnment  bjr  iin1»- 
mKtlnflr    disputed    and    freniilne    Itand^vritliiff. 

Comparison  of  a  disputed  writing  with  any  writing  proved  to 
the  satisfaction  of  the  court  to  be  the  genuine  handwriting  of 
any  person,  claimed  on  the  trial  to  have  made  or  executed  the 
disputed  instrument,  or  writing  shall  l>e  permitted  and  submitted 
to  the  court  and  jury  in  like  manner. 

Added  by  L.  1900,  cli.  STy.  Derivation  —  L.  ISRO.  ch.  .3«.  |  1.  as  am'd  by 
L.  1888,  cli.  55.%;  I  1.  See  note  11  of  notes  of  Board  of  Statutory  Gonaollda- 
tion  at  end  of  code. 


f  IKIIr.  r  Added.  ISMie.1  Proof  of  lout  exeeatlon  or  writ 
■aider  -vrlileli    MheriiTii   «a,le   of  real    iproperty   ^vms   BAade. 

Whenever,  upon  the  trial  of  an  action  it  shall  appear  that  at 
least  twenty  .rears  theretofore  real  property  has  been  sold  by  a 
sheriflf  for  enforcement  of  the  valid  lien  thereon  of  a  duly 
docketed  judgment,  and  that  a  certificate  of  the  sale  has  been 
duly  made  by  the  sheriflf  and  filed,  and  that  a  conveyance  in 
completion  of  the  purchase  has  been  executed  and  recorded,  but 
that  the  executicm  or  writ  by  virtue  of  which  the  sale  has  so 
been  made  can  not  be  found  in  the  office  of  the  clerk  with  whom 
the  same  should  have  been  filed,  then  and  in  such  case  the 
recital  of  or  reference  to  such  execution  or  writ  contained  in  the 
said  certificate,  or  in  the  said  conveyance,  or  in  the  record 
thereof  .shall  be  prima  facie  evidence  of  the  said  execution  or 
writ  and  of  the  issue  of  the  same  as  again.st  any  party  whose 
claim  of  title  is  not  shown  to  have  been  accompanied  or  sup- 
ported by  peaceable  possession  of  the  premises  in  controversy 
for  at  least  three  years  immediately  preceding  the  commence- 
ment of  the  action. 

Added  by  L,  1909.  ch.  65.  Derivation  —  L.  1800,  ch.  158.  |  1.  See  note 
12  of  notes  of  Board  of  Statutory  roni«olldation  at  end  of  code. 

i  AAlf.    r  Added,   1SM>0.1      Kvfdence   of   weather  eonditlotts. 

Any  record  of  the  observntions  in  regard  to  the  conditions  of 
the  weather,  or  in  regard  to  the  amount  and  conditions  of  the 
precipitation,   taken   under  the  direction  of   the  New   York  state 
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weather  bureau,  or  auy  copy  thereof,  wbeu  certified  in  the  form 
of  and  pursuant  to  law  by  the  officer  in  charge  thereof  at  the 
place  where  such  record  is  duly  filed,  that  the  suuie  is  a  true 
copy  of  such  record,  may  be  read  in  evidence  in  any  court  of 
this  state,  (ind  shall  be  prima  facie  evidence  of  the  facta  and 
circumstances  therein  stated. 

Add^  by  U  1909.  rh.  65.  DerlTtttlou  —  L.  1897,  ch.  622.  |  1.  See  uote 
13  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

1  B6S.  SaTinc    claase. 

Nothing  in  title  fourth  of  this  chapter  prevents  the  proof  of  a 
fact,  act,  record,  proceeding,  document,  or  other  paper  or  writing. 
a<*cording  to  the  rules  of  the  common  law,  or  by  any  other  com- 
pt'tent  proof. 

2  R.  S.  397,  part  of  |  28  (2  Edm.  413).  and  U  1846.  ch.  24U.  |  2 
(4   Edm.  642). 
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CHAf  TER  X. 

Trials ;  Including  Jurors  ju)4  Jur)^^, 

Trriil    I.  TrUi"  Geii^ranr ;  Ifip^Almr  Kypflnf^ns  i|b4  Ifi^tipp  |to.f  ft  H«v 

Trial. 

TITLK   IL-Trl.lsirUboata  Jury. 

riTLK  III.— Tiia:  dut'^ori.  Bxeept  In  Few-Tork  and  Htngs  ConatlM;  lede  of 
M'eteoting  them,  ajfd  oC  PraoHclf  g'Tlielr  ▲tt«ii4Biit«. 

TITLE  IT.— Trial  Jurorflin  T^etf-hOrk  nnd  RineK  foiintUH  ;  Mode  of  S<lectinv 
Them,  aufl  of  Fa-ocuring  Their  Attendance. 

TITLE    V.-Trlai:.yJarf. 

TITLE  yZ.—l[{ficeUaneoiiRProvF.Fi<on»(IfteIadin;Tliose  Relating  to  Embraeery, 
and  Other  Acts  OL'  Ilisconduct, 

TITLE  I. 

Trials  generally ;  including'  exceptions  and  motion  for  a  ne^w 

trial. 

Article  1.  Inues,  and  the  mode  of  trial  the^^'of. 
2.  The    place   of    triMi. 
I.  IBxcepticna,  case,  nod  motion  for  a  new  trial. 

article:  first. 

Issues,  and  the  mode  of  trial  thereof, 

Sf»c.   OH-'J.   iHHut'S  d('fiii»»(l;    ililTcnMit   kliula  of  Irsiipr. 

JMV4.   WhiMi   isHiu's  (»f  l:nv  nrlKf-;   \vh  mi  5sr.u»8  of  fact   arise. 

V>05.   IssiM'R   l(»  Im'  judlclnll.v   ••xauiim'd  b.v  a  trial. 

iMIO.  Urdor  of   iriul,    \vh«ri'  iKt«u«'8  of   law  nnd  of  fact  arise  In  tho  same 

art  ion. 
007.   But   court   uiay  dinst    the  ord«n',    otc.   of  dlitpositlon  of  the  issues. 
SHvS.  Wliul   issiu'rt  •»!    lucJ   aro   triable  by  fl  Jury. 
!H>J».   What    i.><siuH    an-    irlalih*    l»y    tho    court. 

!»70.   Onli-r  for  iriMl  In    jury,   of  Hpcclfu/  quo.stioua  of  fact,  when  •.!  right. 
1)71.   id.;    uhrii   di.>«  ri'llMii.uy. 
072.   Trial   of  tit**   rtMiiaimlfr  of   the   Issues. 
^7.^.   Spparnte    trlnl   of   ono  or   more  l^sue■. 

I>74,  Counicrclaiin  tf>  he  deemed  an  action,  within  the  foregoinj;  stHrtions. 
f)7.'>.   Iiuuiaterlal  issiu  s   nerd   not    be  tried. 
'.»7<>.   What    issiii.s   to  l)e  tried  before  one  Judge;   repulatiou  of  trial   in   the 

HH|«reni  •  ( mirt. 
(»77.   X^tiee  of  trial  and  not"  of  l.-s.suf*.    Calendar  to  be  prepared. 
078.   Issues   how    arranB«Ml.     Order  of   dli)iX)Mltiun    at   a  Jury  term. 
U7\K   Id.;    wljen   a   jury  di>»  s  not    attenil. 
nso.   Eithi-r   party   may   brin?  issue   to   trial. 
1>S1.  What    papers  to   be   furnished  on    trial,   and   by  whom. 

$   0O3.   iHMueA    deflnetl;   diff«'rent   kludA    of   laanea. 

Tho  isstios.  troatod  of  in  this  dinptc"!-.  nro  those  only  which  are 
pr(»sontorl  by  th(»  plcndiiiirs.  An  i'i^ue  arises  where  a  fact,  or  a 
(•nnciiision  of  law,  is  manitaiiuMl  by  one  party,  and  controverted 
by  the  other.     Issues  are  of  two  kinds: 

1.  Of  law;  and 

2.  Of  fact. 

Co.   Proe.,   g  248,  am'd 


i\  10, 1. 1;  it.  1  issrKs.  H  rm4-*jb 

ft  S«4.    l¥lien  l««veii   of  Inw  arU«i   when   lii«itt*»  of   fu«t 

An  issue  of  law  arises  onlf  upon  a  demurrer.  An  issue  of  fact 
arises,  in  either  of  ihe  following:  chses: 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  material  alle- 
9«tioA  of. the  eoitLpliilnt(  or  updu  nil  illlofi[HU<M|  eb!]ta4de4l  \n  the 
answer,  that  the  defendant  M^  hbt  «ii«eitttt  fclldKlJ^dKe  U^  IllWk^ 

aatipn  to  form  a  belief^  with  rospt'ct  to  a  material  nUegatioti  of 
e  iuitmplaint.     ^,        .     . 

2.  Upon  ^  similSr  .dl»nial  or  aU^gation^  contained  in  the  reply, 
i^ith  Jtespect  to  a  material  aile^atioti  of  the  answeii 

S..  Uj^on  a  material  allegation  of  new  matter,  contained  in  the  - 
aiisweri  not  requiring  a  repl^-;  unless  an  iKSiie  of  law  is  joined 
thereupbn.      .     .    .j      .,i.       .; 

4.^.Upoh  a  iiiaterial  allepatijoh .  of  hew  matter,  contained  In  the 
rtpiy;  hhles^  ah  issue  or  l&w  is  Joined  tht^reupon. 

SnWtltfite  for  Go.  t'roc.i  If  iU9  add  350. 

I   M&.  J^^'^'   Isfy.]      isMhes    16   be   jmcllcialiT    ekkmlnett 

Ah  Isisiie,  etthef  o^  law  oi*  o^  fact*  inu.st  te  tried  as  ^reseriWd 
in  this  chapter,  unless  it  is  disposer!  of  as  prescribed  in  chapter 
sixth  of  this  act. 

Substitute  for  Co.   Proc.,  |  252.     Sco  $9   537.   r>47. 

S  9€6.  XArn^d,  i^'77.]  Order  off  trial,  ivliere  isnaes  of  l«w 
MttA  ^i  net  ajri'se  in  tke  iiame  Acilbjd. 

SVherb  ati  isilUe  of  law  and  an  iMue  of  fact  arise  in.  ori^  action, 
the  jsSne  of  Jft w  mvst  b^  first  dispose  of(  e^c^pt  as  otherwise  pre- 
o^rib^  In  the  nekt  lection. 
Sabotltute  for  Co.  Proc.,   8  251. 

I   907.     fAm'd.   1877.1      Bat    court   may    direct   the    order, 

A  separate  trial,  between  the  plaintiff  and  one  or  mdFe  'J^ 
ft»nttrtfati;  IJf  bOfhe  'df  hi!  of  tilt'  \hi\\U  of  f Itf ^  br  oti<^  tHIlI  ttf  sdme 
ttt  n!l  di  th**  i»»ttW  of  la^,  ttf  Jl  ohah^b  ih  thi?  ortfvr  df  dlSpoM- 
tlbn  bf  \h^  fsSttW;  «Ky  W  d!H*(*tWl  bt  thb  toUft,  iH  it*  rtil»cr*»tidn. 
Such  a  direction  may  be  given,  in  an  order,  made  upoil  ttdtit*!?;  ol", 
except  where  an  application  for  sUch  on  order  hns  been  denied,  it 
-  may  be  given,  by  the  judge  holding  the  term,  where  those  issues 

Me  regularly  upon,  the  calendar  for  trial,  either  with  or  without 
^  ^iltr?  of  A\i  o&er. 

Includes  part  of  Co.  Proc,  $  251,  and  part  of  |  258. 

I  Ikril.  [Ailtnl;  lAtt.]  li'liHt  ikkn^k  bt  fM^I  nV^  irlA1il«  lit 
A  Jury. 

In  each  of  the  following  actions,  an  issue  of  fact  must  be  tried 
by- a  iury  on^es&a  jury  trial  is  waived,  or  a  refere-pce  is  dirext'd: 

1.  An  action  in  whleh  the  complaint  demands  judgmetit  for  a 
snm  of  money  only.  ....../ 

2\  An  hctlon  ^r.feJociM^hl;  fbr  do^\'bf;  for  wrifelb;  for  A  nbiftArifce; 

bil)»tnut«  for  tio.  Proc..  i  ^a. 

An  issue  of  law,  in  any  action,  and  ah  isisue  of  fftct,  !n  art  ttbtlrttt 
not  q>ecified  in  the  last  section,  6'r  wherein  provision  for  a  trwl 
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hv  H  jury  iH  not  oxiircssly   iiiHcle  by  Ihw,  must  bo  tried  by  the 
court,  nnlenx  a  reference  or  a  jury  trial  is  directed. 
Co.   Proc.,   portionH  of  ff   233   and  254.    Sec  Rule  40. 

I  070.  [Am*(l,  1892.1  Order  for  trial  by  Jury,  of  speetfle 
qaentloma  of  fact,  nvhen  of  rlffht. 

Wliere  a  party  i8  entitled  by  the  constitution,  or  by  express 
proviMion  of  law,  to  a  trial  by  jury,  of  one  or  more  issues  of 
fa<'t,  iu  an  action  not  specified  in  section  nine  hundred  and  sixty- 
eight  of  this  act,  >ie  may  apply,  upon  notice,  to  the  oonrt  for  an 
order,  directing  all  the  questions  arising  upon  those  issues,  to  be' 
distinctly  and  plainly  stated  for  trial  accordingly.  Upon  the 
hearing  of  the  application,  the  court  must  cause  the  issues,  to 
the  trial  of  which  by  a  jury  the  party  is  entitled,  to  be  distinctly 
and  plainly  stated.  The  subsequent  pn)ceedings  are  the  same, 
as  where  questions  arising  upon  the  issues,  are  stated  for  trial 
by  a  jury,  m  a  case  where  neither  party  can,  as  of  right,  require 
such  a  trial:  except  that  the  finding  of  the  jury  upon  such  ques- 
tions so  stated,  is  conclusive  in  the  action  unless  the  verdict  is 
set  aside,  or  a  new  trial  is  granted. 

L.    1S02.   oh.    188.    See   Rule  .^l. 

I  9T1.   [Ani'd,   1877.]      Id.f  when   dlseretlonary. 

In  an  action,  where  a  party  is  not  entitled,  as  of  right,  to  a 
trial  by  a  jury,  the  court  may,  in  its  discretion,  upon  the  appli- 
cation of  either  party,  or  without  application,  direct  that  one 
or  more  questions  of  fact,  arising  upon  the  issues,  be  tried  by  a 
jury,  and  may  cause  those  questions  to  Ik*  distinctly  and  plainly 
stated  for  trial  ac<"ordingly. 

I  972.  rAm'd,  1877.1  Trial  of  the  remainder  of  the 
Issne*. 

If  the  questions,  directed  to  be  tried  by  a  jury,  as  prencrilKHl  in 
the  last  two  sections,  do  not  embrace  all  the  issues  of  fact  in  the 
action,  the  remaining  issues  of  fact  must  be  tried  by  the  court,  or 
Iry  a  referee. 

Subwtftnte   for  part   of  Co.    Pro*'.,    |   2JS4. 


I  97:1.   [Added,    1907.1      Separate    trial    of    one    or    moi 
IsHuea. 

The  court  in  its  discretion  may  order  one  or  more  issues  to  be 
*4eparately  tried  prior  to  any  trial  of  the  other  issues  in  the  ease. 

L.    1007.   oh.   526.    In   effe<'t   Sept.    1,   1007. 

I  974.  (Ani*d,  1877.1  Connterclalm  to  be  deemed  •« 
action,   vrlthln   the   foreicolnff  nectlons. 

Where  the  defendant  interposes  a  counterclaim,  and  thereupon 
demands  an  afflrmative  judgment  against  the  plaintiff,  the  mode 
of  trial  of  an  is.sue  of  fact,  arising  thereupon,  is  the  same,  as  if 
it  arose  in  an  action,  brought  by  the  defendant,  against  the  plain- 
tiflf.  for  the  cause  of  action  stated  in  the  counterclaim,  and  de- 
manding the  same  judgment. 
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I  975.   luimaterlal    Isnaea  ii«e«l   not   be  tried. 

An  issue,  the  dinpositiou  uf  which  in  not  iie<*eH«ary  to  enable 
the  court  to  reuder  the  appropriate  judgment,-  is  not  required  to 
be  tried. 

f  »7«.  (Am'd,  1895,  19O0,  1909.]  IVhat  luMaea  to  be  tried 
before  one  Judve;  reamlatlou  of  trial  In  tne  aupreme 
covrt. 

An  issue  of  law,  or  an  issue  of  fact,  triable  by  a  jury  or  by  the 
court,  must  \>e  tried  at  a  term  held  by  one  jud^e  only.  In  the 
supreme  court,  an  issue  of  fact  triable  by  jury  must  be  tried  at 
a  trial  term  thereof,  and  an  issue  of  fact  triable  by  the  court 
may  be  tried  at  a  trial  term  or  a  special  term  of  the  supreme 
court  as  prescribed  in  the  general  rules  of  practice.  Au  issue  of 
law  may  be  brought  on  and  tried  at  any  term  of  court  as  a  con- 
tested motion. 

Am'd  by  L.  1895,  cb.  &40:  U  1000,  cU.  509;  L.  1800,  cb.  4M.  Id 
iffect  Sept.    1.    1909. 

I  977.  fAm'd,  1877,  1882,  1896,  1898.  1899,  190».  1904,  1907, 
10O9»  1911,  1912.]  Notice  off  trial  and  note  off  Inline;  ealen- 
#ar  to  be  prepared. 

At  any  time  after  the  joinder  of  issue,  and  at  least  fourteen 
days  before  the  commencement  of  the  term,  either  party  may 
serve  a  notice  of  trial.  The  party  serving  the  notice  must  file 
with  the  clerk  a  note  of  issue,  stating  the  title  of  the  action,  the 
names  of  the  attorneys,  the  time  when  the  last  pleading  was 
served,  the  nature  of  the  issue,  whether  of  fact  or  of  law:  and,  if 
an  issue  of  fact,  whether  it  is  triable  by  jury,  or  by  the  court, 
without  a  jury,  and  the  particular  nature  of  the  same  and  the 
object  of  the  action.  The  note  of  issue  must  be  filed  at  least 
twelve  days  before  the  commencement  of  the  term.  The  clerk 
must  thereupon  enter  the  cause  upon  the  calendar  according  to 
the  date  of  issue.  The  clerk  must  prepare  the  calendar  and  have 
the  necessary  copies  ready  for  distribution  at  least  five  days  l)efore 
the  commencement  of  the  term.  In  the  counties  of  New  York. 
Kings,  Queens,  Nassau,  Richmond,  Albany,  Erie,  Niagara,  Mon- 
roe, Onondaga,  Schenectady  and  Westchester,  where  a  party  ha« 
w»ryed  a  notice  of  trial,  and  filed  a  note  of  issue,  for  a  term  at 
which  the  case  is  not  tried,  it  is  not  necessary  for  him  to  serve  a 
iKW  notice  of  trial^  or  file  a  new  ncjte  of  is  me,  for  a  sncceedinj.' 
term:  and  the  actmn  must  remain  on  the  calendar  until  it  is 
tVwiwsed  of. 

,  ^o.  Proc..  iMit  of  S  2M,  as  am'd  by  U  1870,  ch.  4ti\.  9  9:  L,  18M.  oh.  nOR; 
L.  I8&8,  ch.  70;  L.  1K9R.  ch.  IS:  L,  19i«.  »h.  51:  L.  10O4.  ch.  474;  U  VM»7, 
^^.  211.  Am'a  by  U  lOOO.  ch.  (K>;  L.  UMl,  ch.  21S:  L-  1»12.  oh.  tM*..  In  fffect 
9^-  I.  1912.  S«e  alfo  rnnnoHdated  I^wn.  tit.  Judiciary  Law.  S  83.  Se« 
Bote  61  of  notes  of  Board  uf  Statutory   ronnolldatlon  at  end  of  code. 

1978.  {Am'd,  1877.1  iMaaen  how  arranjred.  Order  of 
dlflpoflitlon  mt  a  Jary  term. 

The  issues  on  the  calendar  must  be  arranged  by  the  clerk  in 
the  following  order: 

1.  Issues  of  faet. 

2.  Issues  of  law. 

.  Where  a  jury  is  in  attendance,  the  issues  must  be  disposed  of 
in  the  same  order;  unless,  for  the  convenience  of  parties,  or  the 
aisnatch  of  business,  the  j\u\fce  holding  the  term  otherwise  directs. 
fciUtltute  for  Co.  Proc.,  i  237;  am'ts. 
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,    \  079.   III.;   Mh^n    li  iVkxy   «ii»rM   not  Httrtid; 

When*  a  jury  is  ii»>l  in  attplirtnnpi*.  iKmtl>fk  of  liiw  har^  ft  pr«^fer- 
(^nK>  uver  ixKui*;*  trf  fact;  uuleMB  tlie  judffc  ItbiUitig  tlie  t^rm  otli^l*- 
"wisf  directs. 

See  coiicliidlng  sentence  Co.  Proc.,   i  255. 

I  hAII.   tAiH^rt,    ISH.)     Kilh^l^    i»hli|)^    iHtt^'    ttrthk    iMAHe    to 


Eitlier  party.  Avho  1ms  .served  the  not  lee,  may  bring  the  issue  to 
tHal:  ancj,  in  tlu^  hH#?eiil'^  of  th<i  advei-s^  l)jlli.v,  itni'es«  \\\\-  jtitipe 
^hrtidliitf  the  term,  for  )^ood  ejuij^e.  dtUerwifie  'dir<^<-t?i,  lii.nv  prtknHMl 
*\ViUi  Uie  i'aiiP(^.  and  taile  a  dishus??ill  of  Hie  <'ohiplnilit,  oi"  a  Vel*- 
diet,  deei«ioii,  cir  jndjriiient,  a^^  the  crtse  i-eijUii-es.  An  iiiqneSt,  fUr 
tvant  of  rtn  alttdiivil  of  merits,  cannot  be  taken  \Vnere  the  anSxr^r 
is  veHhed. 

('o.    Proc.,    I  '25«,   ainM;   L.    1870,  ch.  4:11,   \   10.     See  Riiie  28. 

I  flAl.  KVhiii  pApi^lrli  tb  bV^  fni'iililhed  ok  iriiil,  nild  1»r 
>vlioiti. 

Where  the  issue  itj  broujcht  to  trial  Uy  the  phiiatiff.  he  must 
fuijlish  the  eoiirt  Vvlih  eojiles  of  the  .simiinoiis  and  pleu^litiKs,  tiiid 
of  the  imeK  if  any  lias  neen  "made.  Where  the  is.sue  in  broiinht 
to  trial  by  the  defentlant.  and  tlie  plaintiff  (loe«  not  ilirnisu  those 
pHpi^M,  th«>y  nniHt  b«k  fui'hi^hed  by  th^  dfeteuduht. 

X%.   fror.t    I  £{)».   atf'd.    Se«  Bttl^  l9. 


^ 


c.  10,  t.  1,  a.  a  PLACE  O*^  TKIAL.  §§  082,  9H3 

Th^  pluoe  of  truii. 

Sec.  982.  C«rtalQ  actions  to  bo  tfl««d,  ^-h^re  tli«  RUbJtM't  lh«r"of  lis  KttuatM. 
tta-«.  AcM^K  w|«Ung't<r  r^t  wwfxtr  ftittwte  vithwt  Uut  8tat(>.  " 

983.  Other  actions,  where  the  cause  thereof  aroKe. 

984.  Other  actions,  acconllng  to  the  ri'nUleuce  of  tlic  parties. 
^5.  riare  i»f  trial,  if  pmixT  coimtv  nut  d»«8lgnate(l. 

a>«.  IM»R'!MWnf  ftiay  -llenlAhd*  t*al(^';  'YwHM<»*1Wi»^ttieroupoo. 
987.  Whon  rnurt  may  chnnf^^  the  plaon  of  trial. 

?1'.  MSJt  of  .^^Si^^ni**!^^ 

999.  Is«iie»  of  laW,*  wTiWttlart»l«*.  " 

1|91.  TI^W  article  app]{cnl4e  uidly  to  the  aupr<>ino  court. 


I  082.  G*s*|ila  aotlotta  to  b«  titled^  wli«r«  the  MulMeot 
tliereof  in  ftituatcd. 

Each  of  the  following  actions  nuii^t  bo  triod  in  ^ho  cminty, 
in  wbJf^h  the'subjeit  of  *th(»  action,  or  soine  paH  thoivof,  WNitli- 
fiteti:  au  action  <it  oj^otmeut;  far  the  uar-tition  of  r<3u)  propoi iy; 
Ua  dower;  to  l^jrciuloiie  a  Qiortgugc  uimu  xviM  iiropuiuy,  ot  upon  a 
(i^attal  renU  tp  compol  the  dt'tticminatiou  of  a  jiuiLU  to  i'«>al  pt'jp- 
ecty;  foi!  wa«to;  for  a  nuinant^e;  or  lo  procure  a  iudgnic^nt,  Uivi't'l* 
ing  a  conveyance  of  real  propeuty;  and  every  other  action  to  ro- 
t-over, or  to  procure  a  judgm^t.  V»t«Wishiu«,  determining,  detin- 
inp,  forfeiting,  annulling,  or  otherwise  affecting,  an  estate,  right, 
UfA%  iifli>»  (ur  otUor  intereat,  in  real  pniperty,  ov  a  ciiattel  real. 
But  where  all  the  real  property,  to  which  tlte  action  relates.,  is 
wtuatad  without  the  State,  the  action  muB£  be  triod,  qh  iiro- 
Xirihed  in  aiictipn  984  €if  this  act. 

Sulwtitute  for  jwrt  of  Co.   Proc,   I   12S. 

•  .».  ■•«  4|*Sr»l 

M  a?J?<M^  ?.1?5'  ^.«.Tnaip,tftl»ed  'm  t|ie  cpA^yt^  of  this  statp  \o 
recover  da^iages  for  nijurie^  to  reaj  estate  ^itunte  ^Y(t^lput  the 
state,  or  for  breach  of  contracts  or  of  covenants  relating  thereto, 
whenever  such  an  action  could  be  maintained  in  relation  to  per- 
wmal  property  without  the  state.  The  action  must  he  tried  in 
the  county  in*  which  iht:  parties  or  S()me"one "th'eH'o'f  resides,  pr 
II  no  partj  paaides  within  the  atate,  in  any  county. 

Added  by  L.  191.'J,  ch.  76.     In  fffect  Sept.   1,   1013.  ' 

'  •  •  • 

thU^mi^!^^    ^®"'^       ®*-^'    *«<»«»«t    where    the    fM^$e 

An  actipn,  fo^  either  of  the  follpwinj?  causes,  must  be  ^ripd  in 
tn^  county,  v^here  tiie  cause  ot  action,  pi*  sonje  part'  thereof,  arose: 

1.  To  recover  a  penalty  or  f<  rfeittire,  Imposed  by  statute,  ex- 
cept that,  where  the  ofTence.  feu*  wliich  it  ik  impos'ed.  was  com- 
mitted on  a  lake,  river,  or  other  strean.i  c»f  \\\\\^'x.  sjtwatod  in  two 
or  more  counnos,  fhe'detion  may  be  tried  in  anv  count  v,  luVnlvM-- 
ingon  the  laka,  piver,  or  8tw»awi,  and  opposite  t<>  the  place  where 
tj«  offflnoe  wiaa  opmmitf'evl.  rtut'ip  an  action  where  f fie' people  of 
Ilia  S^ttte  at>e  a  |>arty  to  reeovcr  a  penally  fpr  trespass  \i\A\  the 
unaa  of  the  F^OrPst  I*raserve,  the  actit^y  inav  be  tried  iiV  a 
cwnty  adjoining  tiip  rount.v  whore  the  cause  of  action  ^rqse. 

l-wt  w-ntenoe  in  offef't  Sept.  1.  1>!H>.  f..  isjk),  ch.  170. 
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2.  Against  a  public  ollloer,  or  a  persmi  Bpecially  apiioiiited  to 
execute  his  duties,  for  uii  act  done,  in  virtue  of  his  office,  or  for 
an  omission  to  perform  a  duty,  incident  to  his  office;  or  against  a 
person,  who,  by  the  command  or  in  the  aid  of  a  public  officer, 
has  done  anything  touching  his  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  for  distralnine 
a  chattel. 

i  084.  Other  action*,  aceordimir  to  the  reiildenee  of  tl|« 
partleii. 

An  action,  not  specified  in  the  last  two  sections,  must  be  trii»cl 
in  the  county,  in  which  one  of  the  parties  resideil,  at  the  com- 
mencement thereof.  If  neither  of  the  parties  then  resided  in  the 
State,  it  may  be  tried  in  any  county,  which  the  plaintiff  desig- 
nates, for  that  purpose,  in  the  title  of  the  complaint,  t 

Co.  Proc.,  S  125. 

I  086.  Place  of  trial,  if  proper  coanty  not  deslcnateA. 

If  the  county,  designated  in  the  complaint,  as  the  place  of  trial, 
is  not  the  proper  county,  the  action  may  notwithstanding  be  tried 
therein;  unless  the  place  of  trial  is  changed  to  the  proper  coan\y, 
upon  the  demand  of  the  defendant,  followed  by  the  consent  of  the 
plaintiff,  or  the  order  of  the  court. 

Sab«titat«  for  Co.   Proc.,   part  of  f   126. 

I  086.  Defendant  mar  demand  chanfm  prooeedlava 
thereupon. 

Where  the  defendant  demands  that  the  action  be  tried  in  the 
proper  county,  his  attorney  must  serve  upon  the  plaintiff's  attor- 
ney, with  the  answer,  or  before  service  of  the  answer,  a  written 
demand  accordingly.  The  demand  must  specify  tne  county, 
where  the  defendant  requires  the  action  to  be  tried.  If  the  plain- 
tiff's attorney  does  not  serve  his  w^ritten  consent  to  the  change,  as 
proposed  by  the  defendant,  within  five  days  after  service  of  the 
demand,  the  defendant's  attorney  may,  within  ten  days  there- 
after, serve  notice  of  a  motion  to  change  the  place  of  trial. 

Id.     See  Bule  48. 

I  087.  1%'hen  court  may  changre  the  place  of  trial. 

The  court  may,  by  order,  change  the  place  of  trial,  in  either  of 
the  following  cases: 

1.  Where  the  county,  designated  for  that  purpose  in  the  com- 
plaint, is  not  the  pro|H'r  county. 

2.  Where  there  is  reason  to  believe,  that  an  impartial  trial  can- 
not be  had  in  the  proper  county. 

'X  Where  the  convenience  of  witnesses,  and  the  ends  of  jus- 
tice, will  be  promoted  by  the  change. 
Co.  Pror.,  imrt  of  |  12G. 

i  088.  [Am*<l,  1877.]     Bffect  of  chnnfflnff  the  place  of  trinl. 

Where  the  place  of  trial  is  chunged  to  another  county,  tbe 
subsequent  proceedings  shall  be  had  in  the  county  to  which  the 
(*han);e  is  uiude.  the  same  as  if  it  had  been  designateil  in  the 
coniphiint,  :is  the  plaee  of  trial;  exi*ept  as  otherwise  dirckotcnl 
by  the  rniirt.  or  provided  by  the  written  eonsent  of  the  parties, 
lil«-<l  witli  the  elerk.     And  the  i-lerk  id'  the  eonnty,  from  which   it 

24:2 
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is  changed,  must  forthwith  deliyer  to  the  clerk  of  the  county, 
to  which  it  is  changed,  all  paperH  filed  in  the  action,  and  certified 
copies  of  all  nii antes  and  entries  relating  thereto,  which  must 
be  filed,  entered,  or  recorded,  as  the  case  requires,  in  the  ofllce 
of  the  last  named  clerk. 

Id.,  I  126,  last  Bentence.  ain*d.     Bee  Bole  2. 

I  080.  [Am'dy  1877.1  Bfleet  of  order  chaaffin^r  place  of 
trial. 

An  order  to  change  the  place  of  trial  takes  effect,  upon  the 
entry  thereof,  in  the  office  of  the  clerk  of  the  county,  from  which 
the  place  of  trial  is  changed.  But  for  the  purposes  of  the  place 
of  hearing  a  motion  to  set  it  aside,  or  an  appeal  therefrom,  the 
place  of  trial  is  deemed  unchanged. 

i  OOO.  [Am'd,  1879,  1013.]  Issues  of  la^ir  aad  certain  Issues 
of  faeti  wkere  triable. 

An  issue  of  law,  or  an  issue  of  fact  triable  by  the  court  with- 
out a  jury,  arising  in  a  county  where  no  special  terms  distinct 
from  trial  terms  are  appointed  to  be  held  for  the  trial  of  such 
cases,  may  be  tried  at  a  special  term  in  any  county  within  the 
judicial  district  embracing  the  county  wherein  the  action  is 
triable;  but  after  the  trial,  the  decision  and  all  other  papers  re- 
lating to  the  trial  must  be  filed,  and  the  judgment  rendered 
must  be  entered,  in  the  last  named  county. 

Am'd  by  L.  1870.  ch.  542;  L.  1913.  ch.   446.      In  effect  Sept.   1.  1013. 

I  081.  Tlftls  artlele  appllciable  onlr  to  the  supreme  eoart. 

This  article  is  applicable  to  an  action  in  the  supreme  court  only. 
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SkcGepHms,  aa^en  and  m^f^ions^f^ir  a.  ne^?.  (rf^l 

Bee.     Ml.    What  rullnps  may  be  excepted  to. 

ags     l>eolKl<*nj»r  tin- court  or  referee.  .  ,    .  ..       „i^.„  -^#   ♦,1.1    k« 

S4.  When  and   how  exw^O.^   HWU  t»^  ty«K^«i  ^^^"^  <^»»  <^  *'^  **' 

court  or  referee.  ^  .  1  w     t - 

M7    rnse    when   uecPBBnry;   how   made   and  settled. 

KKM)  ^iW^S-  how  «3eptlon..  tak^o  upon  a  Jiuj  trial.  h«t^  to 
1001  M'o^t^,nZ?'S*e^'lHaV'uy  t^?  ^PJ^fJl^te  ^Wfl?.  y^e^  trl^.  wi\.  V^ 
W2.  T\^%"i'  motlSn"?or  new  trial  to  Im..  made  at  apeoial  term.  Re- 
Z;:  >pte!???n*^^'?l'rarti..o  to  t,i^l«  •!  ....V.0  a.«.Wn,  to  Ju«; 
1004    KK)?\»";J?{n;«^?i^|r^  of  apaclfic    aue.tlo.s   .y    « 

»A?^ic»;i  ^:r"T,  ru«T.?W?v  ft,  court  ^r  9^ 

issue  of  fadt.    Except  as  prescnbed  m  sectioh  1180  of  this  act. 

fjKt.     Fur    flu'   purposes    of  this    article,    it    triaT   bi    a   Jurar    i 
re^'ardod  as  contmuin*:,  ilntil  t"he  verdict  Is  rendered. 

8  »fl3.  [Acl«1e«1,  1D03.]     DecUlon  of  the  court  or  referee. 

rnon  the  trial  of  an  issue  of  fact  by  a  referee  or  by  a  court 
without  a  jury,  a  lindinR  of  fact  without  «»>', ^'^Jf^^^^.^f"**}"^ 
to  su.stain  it.  is  a  ruling  upon  a  question  of  law  within  the 
iHcaniiijr  of  the  last  section.  The  appellate  division  of  the  su- 
pienie  court  shall  on  appeal  from  a  judgment  entered  on  tho 
report  of  a  referee,  or  the  decision  of  a  court  on  such  trial. 
review  all  questions  of  fact  and  of  law,  and  may  either  modify 
or  affirm  the  judgment  or  order  appealed  from,  award  a  now 
trial,  or  grant  to  cither  party  the  judgment  which  the  facts 
warrant. 

L.    I9(y.i,  ch.   8,->.    Si-e  9  1022. 

6   1>»4.  AVhen   nud    how    exeeptlon*   may   be   taken,    after 
cloHe   of  trial  by   court   or  referee.  ,       *u 

Where  an  issue  of  fact  is  tried  by  a  referee,  or  by  the  court. 
with(»ut  a  jury,  an  exception  to  a  ruling,  upon  a  question  of  law, 
made  after  the  cause  is  tinally  submitted  must  be  taken,  by 
filing  a  notice  of  the  exception  in  the  clerk  s  othce,  and  serving 
a  c«)pv  thereof  upon  the  attorney  for  the  adverse  party.  The 
exception  mav  be  so  taken,  at  any  time  before  the  expiration  of 
ten  davs  after  service,  upon  th-  attorney  for  the  exceptant,  of  a 
eonv  of  the  decision  of  the  court,  or  report  of  the  referee,  and  a 
written  n(»tice  of  the  entry  of  jurlunueiit  thereupon.  If  the  notion* 
.)f  exeei>tion  is  filed  before  tlie  entry  of  Hnal  judgment,  it  must 
>»e  insertiMl  in  the  iudgnient-roll:  if  afterwards,  it  must  be  an- 
nexed to  the  judgment-roll.     Mi  either  cas<\  it  constitutes  a  part 


of 

is 


Of  t)iB  pat)elai»  a4A)b  -mtfet  nil  Uri^iU  Mm  t&e  iud)s^btit  mr^i  bts 

heard. 

Wru  of  Co.  Proc.,  '{{  'M  aD(S  i'12,  modlfi.'d  an^  Am'd.    ^e^  (  S)9Sl 


^ 


n'naerea  their  Terdict.    It  muKt,^at  lue  time   wiien   it   is   tnif(Mi» 

be  reduced  to  writing  by^  the  exc't-'btaiu,  or  entered,  m  Ind  liiiilltt'cs. 

From  2  R.  S.  422,  §  73,  and  Id.,  §  74,  as  modlfiod  by  Co.  Proe.,  {  264,  aiA'd. 

A  hJlhir,  to  Wfclc^h  ftii  exrc^ptlofi  Is  tdken.  As  pr«»cril)>ed  in  tjie 
Mtt  Wuf  W»rti<ittll,  cfkti  Ife  TferieU-ecJ  only  upon  An  ai>i>eal. from  .the 
jndfthprtt,  tWi^ere^  ilftef  the  trtal;  exceiU  in  a  cases  wher?  it  is 
exph*Mv  l^refelrHMpd  by  IbW,  th%t  a  motion  for  a  new  trial  may 
hi  hiiiire  thelr^ttCWtt*. 

Wheh  a  P«tty  fntends  to  appenl  from  a  judgment,  renderec) 
iftsf  tft^  trial  of  an  i«\i»  of  fa^t,  dr  to  mot«>  for  a  new  trial  of 
*k^  an  iRsne.  he  mSXiitx  elcept  as  oth^rwine.  prescribed  by  ,la^v, 
nak«  li  i?a«e,  and  ^i:*Are  tttb  imtne  to  hi?  settled  and  Higned,  b^^ 
tftb  jlMi!^  jttstiw  or  the  referee;  by  or  before  whom  the  action 
*^  Itftd,  Bl^  pre«Wlb©d  *ia  the  Ki-nerai  rule*  of  pmctioej  or,  in 
i  caae  of  the  death  or  disability  of  the.  judge,  jiistice  or  Referee, 
n  such  manner  as  the  court  directs.  The  case  must  con  tarn  so 
much  of  the  evidence,  and  other  proceedinjfs  \\\H)n  the  trial,  as 
9  mmtvrhii  to  tke  q«ie«tions  to  .bq  raised  therel>}%  and  also  the 
aoeptions  tnk^rti  by  tll»  party  maictiii;  tlie  i-art':  (and  in  a  case 
Mler^  h  »^et»ial  5i|tiWltiWtt  fn  subihiited  to  the  jnry,  or  the  juvy 
Mit^  AM^ss^d  dlkma^M,  iuch  etreptiona  taitlni  b5'  any  part.v  to 
h^  Action  as  Hftdll  be  nert»sAary  to  determine  >vh<ther  th*-re 
ihotiW  b^  ^  ne^  ttial  in  ca*!^  the  jitd^m^nt  should  be  reversed). 
J  it  Afttr^Wft  beirbm#«  liwefcaftry  to  Separate  the  e^xc*i>tivns, 
fie  *epAratiort  may  b^  thttde,  and  the  exceptions  may  be  stated^ 
Hth  sd  milch  df  tfi^  ^rid*ertce  ahd  bther  procoediuFw,  as  is 
Baterlal  tt)  the  ll\i\pfttidttft  rAiawl  by  them;  in  a  case..  prepare«l 
md  ?»ettTMi.  ns  dffect^'i  in  the  ifoheral  i'ules  of  i^ractice;  qr  in 
fee  Absipiice  of  dil^ctiotts  therein,  by  the  court,  .upon  motion, 
t  f*  rtot  ttec^J«??Ary  to  fetttp,  in  a  chse,  thnt  a  findiuir  tipon  the 
^ct*,  or  ft  i-ttlittft  hport  the  inw.  wns  made,  5%'here  the  iinding 
f  rtiMh^  at>ti^Ar«  itk  A  rt»rfer^'A  report,  of  in  the  decision  of  the 
onrt  upon  a  trial  by  the  court,  without  a  jury. 
Sotetituted  for  part  of  Co.  Proc.,  9}  264  and  2G8,  and  of  §  fi72,  ^Ith  amend- 
tnU;  L.   1895.   eh.  946. 

I  908.  "When  appeal,  efK;  mtfry  lie  Ihi^b-HI  Wltftout.A  p'aae. 

Ft  !l  hot  iibc<HMiAi-Jr  to  mAke  A  ca*e,  tot  the  purpose  of  moving 
W  A  neir  IriAl,  hp«h  the  tttit^tlt^s  of  th^  judjre,  who  presided 
I  A  tHAl  fVy  A  jtl^y;  Of  ttpoh  hA  Allegation  of  irre^nlnrity.  or 
iVt'^^;  tt^  'wftlpH*  A  pAM:y  IntV^nds  to  appeal  from  a  judgment 
at^T^  nttoh  A  rt»ft>r\»^'d  Import,  or  A  decision  nf  the  court  upon 

triil,  tPitfiblit  A  jtitt,  am  tb  rely  only  npoh  exceptions-,  taken 
k  ^t^scrib^  Itt  s^tioA  g^  6t  ttlis  Utt, 
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I  sen.  EAm*<l»  188fk]     lia«t*M  far  bmw  tvtel 

The  judge,  presiding  at  a  trial  by  a  jury,  may,  in  his  discretion, 
entertain  a  motion,  made  upon  his  minutes,  at  the  same  term,  to 
set  aside  the  verdict  or  a  direction  dismissing  the  complaint  and 
grant  a  new  trial  upon  exceptions;  or  because  the  verdict  is  for 
excessive  or  insufficient  damages,  or  otherwise  contrary  to  the 
evidence,  or  contrary  to  law.  If  an  appeal  is  taken  from  the  or- 
der, made  upon  the  motion,  it  must  be  heard  upon  a  case  pre- 
pared and  settled  in  the  usual  manner. 

Ck>.  Proc..  part  of  $  204,  am'd.    See  §  1003,  post. 

S  lOOO.  [Am*d»  18»B.]  Wben  and  how  excepttons^  taken 
upon  a  Jnry  trial,  heard  hy  the  appellate  diTlsloa. 

L'pon  the  application  of  a  party  who  has  taken  one  or  more 
exceptions,  the  judge,  presiding  at  a  trial  by  jury,  may,  in  his 
discretion,  at  any  time  during  the  same  term,  direct  an  order 
to  be  entered,  that  the  exceptions  so  taken  be  heard,  in  the  first 
instance,  by  the  appellate  division  of  the  supreme  court;  and 
that  judgment  be  suspended,  in  the  mean  time.  At  any  time 
before  the  hearing  of  the  exceptions,  the  order  may  be  revoked 
or  modified,  upon  notice,  in  court  or  out  of  court,  by  the  judge 
who  made  it;  or  it  may  be  set  aside  for  irregularity,  by  the 
court,  at  any  term  thereof.  Unless  it  is  so  revoked  or  set  aside. 
the  exceptions  must  be  heard  upon  a  motion  for  a  new  trlaU 
which  must  be  decided  by  the  appellate  division.  The  motion  is 
deemed  to  have  been  made,  when  the  order  was  granted;  and 
either  party  may  notice  it  for  hearing  at  a  term  of  the  appellate 
division,  upon  the  exceptions. 

L.  1895,  ch.  946. 

i  lOOl.  [Am'd,  18»6.]  Motion  for  new  trial  br  the  appel- 
late division,  w^hen  trial  was  by  court  or  referee. 

Where  the  decision  or  report,  rendered  upon  the  trial  of  an 
issue  of  fact  by  the  court,  without  a  jury,  or  by  a  referee, 
directs  an  interlocutory  judgment  to  be  entered;  and  further 
proceedings  must  be  taken,  before  the  courts  or  a  judge  thereof, 
or  a  referee,  before  a  final  judgment  can  be  entered,  a  motion 
for  a  new  trial,  upon  one  or  more  exceptions,  may  be  made  at 
a  term  of  the  appellate  division  of  the  supreme  court,  after  the 
entry  of  the  interlocutory  judgment,  and  before  the  commence- 
ment of  the  hearing  directed  therein.  The  time  within  which 
the  party  must  except,  for  that  purpose,  to  a  ruling  of  law,  made, 
upon  such  a  trial,  by  the  judge  or  the  referee,  after  the  close  of 
the  testimony,  is  ten  days  after  service  of  a  copy  of  the  decision 
or  report,  and  notice  of  the  entry  of  the  interlocutory  judgment 
thereupon. 

L.  180S,  ch.  946. 

S  1002.  IVhen  motion  for  new  trial  to  be  made  at  ape* 
clal  term.     Restriction •  therenpon. 

In  a  case,  not  specified  in  the  last  three  sections,  a  motion  for 
a  new  trial  must,  in  the  first  instance,  be  heard  and  decided  at 
the  special  term.  But  where  it  is  founded  upon  an  allegation  of 
error,  in  a  finding  of  fact,  or  ruling  upon  the  law,  made  by  the 
judge  upon  the  trial,  it  cannot  be  made  unless  notice  therefor 
be  given  before  the  expiration  of  the  time  within  which  an 
appeal  can  be  taken  from  the  judgment,  and  it  cannot  be  heard 
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at  a  ^Nioial  term  held  by  another  judge;  Bnl«M  the  judge,  who 
prefiideid  nt  the  trial,  is  dead,  or  his  temi  of  office  has  expired, 
or  he  is  disqualitied  for  any  reason,  or  he  specially  directs  the 
motion  to  be  heard  before  another  judge.  And  a  trial  by  a 
referee  cannot  be  reviewed,  by  a  motion  for  a  new  trial,  founded 
upon  such  an  allegation,  except  in  a  case  specified  in  the  last 
section. 

f  1008.   rAiN*d,  180R.]     Application  of  thin  aritcle  te  trlaU 
of  apceUUs  qaeatlons  by  Jt&rri  apeolal  proTlaloaa  appll<Mi» 

The  provisions  of  this  article,  relating  to  the  proceedings  to 
reriew  a  trial  by  a  jury,  are  applicable  to  the  trial,  by  a  jury, 
of  one  or  more  specific  questions  of  fact,  arising  upon  the  issues, 
in  an  action  triable  by  the  court.  But,  except  in  a  case  specified 
in  section  970  of  this  act,  a  new  trial  may  be  granted,  as  to  some 
of  the  questions  so  tried,  and  refused  as  to  the  others;  and  an 
error,  in  the  admission  or  exclusion  of  evidence,  or  in  any  other 
ruling  or  direction  of  the  judge,  upon  the  trial,  may,  in  the  dis- 
cretion of  the  court  which  reviews  it,  be  disregarded,  if  thnt 
court  i»  of  opinion,  that  substantial  justice  does  not  require  that 
a  new  trial  should  be  granted.  Where  the  judge,  who  presided 
at  the  trial,  neither  entertains  a  motion  for  a  new  trial,  nor 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  a  term  of 
the  appellate  division  of  the  supreme  court,  a  motion  for  a  new 
trial  can  be  mad^  only  at  the  term,  where  the  motion  for  final 
judgment  is  made,  or  the  remaining  issues  of  fact  are  tried,  as 
the  case  requires. 
L.  1866,  ch.  949.    See  ante,  I  900. 

f  1004.  Motion  for  nefr  hearlnVy  after  trial  of  apeclflo 
qneatlona  by  a  referee. 

In  an  action  triable  by  the  court,  where  a  reference  has  been 
made,  to  report  upon  one  or  more  specific  questions  of  fact, 
involved  in  the  issue,  a  motion  for  a  new  hearing  may  be  made 
at  a  special  term,  at  any  time  before  the  hearing  of  a  motion 
for  final  judgment,  or  the  trial  of  the  remaining  issues  of  fact. 
The  motion  must  be  made  upon  affidavits,  unless  the  court,  or 
a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 

i  lOOS.  Final  Jndffment,  etc.,  not  atayed,  by  motion  for 
a,  neiir  trial.     Motion  ma.y  be  beard  afterwards. 

The  entry  of  final  judgment,  and  the  subsequent  proceedings 
to  collect  or  otherwise  enforce  it,  are  not  stayed  by  an  exception, 
the  preparation  or  settlement  of  a  case,  or  a  motion  for  a  new 
trial,  unless  an  order  for  such  a  stay  is  procured  and  served; 
and  the  entry,  collection,  or  other  enforcement  of  a  judgment 
does  not  pi:pjudice  a  subsequent  motion  for  a  new  trial.  Where 
a  new  trial  is  granted,  the  court  may  direct  and  enforce  restitu- 
tion, as  where  a  judgment  is  reversed  upon  appeal. 

Lu   1832,  ch.  128,  fi  1  (4  Bdm.  S29),  am'd. 

lOOO.  HVMen  exeeptlon  not  to  prejudice  motion  for  ne^vr 

The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  state- 
ment thjereof  in  a  case,  as  prescribed  in  this  allele,  does  not 
prejudice  a  motion  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  evidence;  but  such  a  motion  mav  be  made, 
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« 

1)4 1'ore  ul*  lifter  tiio  hi^uriug  uf  the  exeeptiutt;  ur,  iu.the,  discretiou 
of   the  i-oiirt   iK'fore   whicil  tbt*  vxcbption   is  bfard,  at  ttilft  time 
of  tht»  livikriug. 
2  n.  M.  422,  I  TC  ri  ram.  4«),  twd. 

S  1CN>7.  |Am*a  iks:i,  iSN4,  l»bh.]  ^bteN  of  Nlenosrrai^kier 
muy   be  ti'onte«l  ns  lulnateH  of  tlie  JutlHre. 

T^ie  i)otes  of  an  utllcial  st^MiograpluT,  ur  as»istaut-sti>noj^^apher, 
tak«n  ut  a  triaU  whrii  wrilteu  oiit  ail  Jeiigth,  .ma^'  be  tr<>an*d.  An 
I  hi*  discretion  of  th(>  jiulKe.  as  miiilltes  of  tiie  juUge  upoik  the 
trill!,  fdr  thi»  piirpnses  of  this  artiele. 

?*»e  If  Hn-sV",  aiiti*.  AihM  \)y  I..  S««H>,  cti.  03.  ,  Alw*  partly^  roitcaled  by 
L.  iuu».  fh.  33.  Htm  (t}iis<iitUiitiH\  ijiwK,  tt(.  JudUiary  l^w,  I  :iu;».  iSee 
nutb  u2   uC  xiulL'M   uC   Board   ut   Stututoiy   CuiisuliUatiuu  ai  cud  u£  code. 
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TITLE  II. 

Trials  without  a  jury. 

See.  1006.  If  trlAl  by  Jury  waiyed,  action  must  be  tried  by  the  courl. 
1000.  Trial   by  jury;   bow   waiyed. 

1010.  Decision  upon  trial  by  tbe  conrt,   wben   to  be  filed;   consequence 

of  failure. 

1011.  Reference  by  consent;  when  and  bow  made. 

1012.  Qualification  of  tbe  last  sectluu. 

1018.  Compulsory  reference  for  the  trial  of  issues;  In  what  cases  it  may 

be  made. 

1014.  Proceedings  where  the  reference  is  for  trial  of  part  of  tbe  issues. 

1016.  Compulsory  reference  upon  qucstloDs  incidentally  arising. 

1016.  Keferee  to  be  sworn. 

1017.  Witnesses  may  be  subpoenaed. 

1018.  Qeneral  powers  of  a  referee    upon  a  trial. 

1019.  Referee's  report;   when  to  be  made;  consequence  of  failure. 
1090.  Doulde  or  other  increased  damages. 

1021.  Decision  of  court  or  report  of  referee,  upon  trial  of  demurrer. 

1022.  Id.:  nbon  trial  of  the  whole  issue  of  fact. 

1U23.   Parties    raa>'    rwiuire    court    or    referee    to    determine    particular 
qu('$(tionH. 

1024.  Qualifications  of  a  referee. 

1025.  Several  referees  may  be  appointed. 

1026.  Proceedings  regulated  where  there  are  several  referees. 

§  1006^  [Am'd,  1877.]  If  trial  by  Jury  waived,  aetloa 
Mt«sit  1»«  tried  by  the  court. 

In  an  action  triable  by  a  jury,  if  the  parties  waive  the  trial, 
by  a  jury,  of  the  issue*  of  fact,  the  action  must  be  tried  by  the 
conrt,  without  a  jury:  unless  a  reference  is  directed,  in  a  case 
prescribed  by  law.  (1)  But  such  an  action,  other  than  to  recover 
damages  for  breach  of  a  contract,  cannot  be  tried  by  the  court, 
without  a  jury,  unless  the  judge,  presiding  at  the  term  where  it 
ia  brought  on  for  trial,  assents  to  such  a  trial.  (2)  His  refusal 
0O  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdivision 
second,  third,  or  fourth  of  the  next  section. 

fl)  Oorresponds  to  Oo.  Proe.,  {§  253,  254.    (2)  From  Co.  Proc.,  f  266. 

S   lOOO.  Trial  by  Jvryi  how  waived. 

A  party  may  waive  his  right  to  the  trial  of  the  issue  of  fact, 
by  a  jury,  in  any  of  the  following  modes: 

1.  By  failing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 
attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury,  or,  if 
Ahe  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by  a 
jury,  before  the  production  of  any  evidence  upon  the  trial. 

Oo.   Proc.,   remainder  of  §  266,   am'd. 

I  lOlO.  Decision  apon  trial  by  the  conrt»  w^hen  to  be 
fll«d|  eonneauenee  of  failure. 

Upon  a  trial,  by  the  court,  of  an  issue  of  fact  or  of  law, 
its  decision,  in  writing,  must  be  filed,  in  the  clerk's  office,  within 
twenty  days  after  the  final  ndjournmeut  of  the  term,  where  the 
issue  was  tried.  If  it  Is  not  so  filed,  either  party  mav  move,  at 
a  special  term,  for  a  new  trial  upon  that  ground.  If  the  decision 
haa  not  been  filed,  when  the  motion  is  heard,  the  court  must 
make  an  order  for  a  new  trial,  either  absolutely,  or  unless  it  Is 

*  Error   in   engrossing  for     "  Issues." 
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filed,  within  a  time  specified  in  the  order.  If  an  order  for  a 
new  trial  is  made,  or  a  contingent  order  for  a  new  trial  becomea 
absolute,  the  costs  of  the  former  trial  abide  the  event. 

a>.  Proc.,  part  of  t  267,  am'd. 

B  lOll.  [Am'd,  1878.]  Referenee  by  consent |  when  m^4k 
hofv  made. 

Except  in  a  case  specified  in  the  next  section,  the  whole  issue, 
or  any  of  the  issues  in  an  action,  either  of  fact  or  of  law,  must 
be  referred,  upon  the  consent  of  the  parties,  manifested  by  a 
written  stipulation,  signed  by  their  attorneys,  and  filed  with  the 
cleric.  Where  the  stipulation  does  not  name  the  referee,  he  may* 
be  designated  by  the  court,  on  motion  of  either  party.  Where 
the  stipulation  names  the  referee,  the  clerk  must  enter  an  order, 
of  course,  referring  the  issue  or  issues  for  trial,  to  that  person 
only.  If  the  referee  named  in  a  stipulation  refuses  to  serve, 
or  if  a  new  trial  of  an  action  tried  by  a  referee  so  named  ib 
granted,  the  court  must  appoint  another  referee,  unless  the  stipu- 
lation expressly  provides  otherwise. 

14.,  i  270,  and  part  of  §  273,  with  amendmeBt. 

I  lOlS.   [Am'd,  1898.]    Ctnalfflcatfon  off  flie  last  secflon. 

But  a  ref^^rence  shall  not  be  made,  of  <»our8e,  upon  the  conr 
sent  of  the  parties,  in  an  action  to  annul  the  marriage,  or  for  a 
divorce  or  a  separation;  or  an  action  af^ainst  a  corporation,  \o  ob- 
tain a  dissolution  thereof,  the  appointment  of  a  receiver  of  itB 
property,  or  the  distribution  of  its  property,  unless  it  is  brought 
by  the  attorney-general;  or  an  oction  wherein  a  defendant,  to  be 
affected  by  the  result  of  the  trial,  is  an  infant.  In  a  case  speci- 
fied in  this  section,  where  the  parties  consent  to  a  reference,  the 
court  may,  in  its  discretion,  ^rant  or  refuse  a  reference;  and, 
v/here  a  reference  is  granted,  the  court  must  designate  the  referee. 
If  the  referee,  thus  designated,  refuses  to  serve,  or  if  a  new  trial 
of  an  action  tried  by  a  referee,  so  designated,  is  granted,  the 
court  must,  upon  the  application  of  either  party,  appoint  another 
referee. 

AA.,  «  STS;  L.  1808,  ek.  '17.    In  effect  Sept.  1.  1886.    Baa  Sola  llu 

I  1018.  Compalaory  reference  for  the  trial  of  l«anes|  ia 
wbat  caaes  It  may  be  made. 

The  court  may.  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  direct  a  trinl  of 
the  issues  of  fact,  by  a  referee,  where  the  trial  will  rwiiiiro  tlic 
(fxaminatioi)  of  a  long  ncrount,  on  either  side,  and  will  not 
require  the  decision  of  dithcult  (iiiCKtioiis  of  law.  In  an  ac(i<.»ii. 
triable  by  the  court,  without  a  jury,  a  reference  may  be  matlt*. 
as  prescribed  ii  this  section,  to  decide  the  whole  issue,  or  any 
of  tie  issues;  oi  to  report  the  referee's  finding,  upon  one  or  more 
specific  questions  of  fact,  involved  in  the  issue. 

M..  p«rt  Qi  i  271.  am'd. 
AU^m  to  Glty  Uoun  at  New  York.  L.  lflR«    Ch.  M4.  I  a 

}  1014.  ProceedtnffM  iTli<*r?>  lite  reference  In  for  trial  of 
part  of  the  Issnes. 

Where  a  reference  is  made,  p.h  i)ros(Til)rd  in  the  Inst  section, 
to  report  upon  a  specific  (lUistion  of  fact,  involved  in  the  issue, 
and  the  determination  of  one  or  more  other  issues  is  necessary, 
in  order  to  enable  the  conrl  to  rentier  judgment,  they  must  be 
tried,  either  before  or  after  the  filing  of  the  report,  as  the  court 
directs,  and  either  by  a  jury,  or  by  the  court,  without  a  jury, 
«a  the  case  requires.  Where  they  are  tried  by  a.jury,  applieKtittii 
for  judgment  must  ba  made  upon_the  yerdict  and  tM  report. 

•abstltato  for  part  of  .^^^^ 
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I  1015.  Compulsory  reference  upon  questions  InolAont- 
*ll7  arlslngr- 

The  court  may  likewise,  of  its  own  motion,  or  upon  the  appli- 
cation of  either  party,  without  the  consent  of  the  other,  direct  a 
reference  to  take  an  account,  and  report  to  the  court  thereon, 
either  with  or  without  the  testimony,  after  interlocutory  or  final 
judgment,  or  where  it  is  necessary  to  do  so,  for  the  information 
of  the  court;  and  also  to  determine  and  report  upon  a  question 
of  fact,  arising  in  any  stage  of  the  action,  upon  a  motion,  or 
otherwise,  except  upon  the  pleadings. 

Os.  Prec.,  i  S71,  tubd.  2  aod  8.     S«e  9  1282,  post. 

I  1016.    Referee  to  be  s^rorn. 

A  referee,  appointed  as  prescribed  in  either  of  the  foregoinft 
sections  of  this  title,  must,  before  proceeding  to  hear  the  testi- 
mony, be  sworn  faithfully  and  fairly  to  try  the  issues,  or  to 
determine  the  questions  referred  to  him,  as  the  case  requires, 
and  to  make  a  just  and  true  report,  according  to  the  best  of  his 
understanding.  The  oath  may  be  administered  by  an  officer 
specified  in  section  842  of  this  act.  But  where  all  the  parties, 
whose  interest  will  be  affected  by  the  result,  are  of  age,  and 
present.  In  person  or  by  attorney,  they  may  expressly  walTe  the 
refereeni  oath.  The  waiver  may  be  made  by  written  stipulation, 
or  orally.    If  it  is  oral,  it  must  be  entered  in  the  referee's  minutes. 

2  B.  B.  884«  9  44  (2  Edm.  890),  am'd. 

i  lOlT.   Witnesses  mny  be  subpoenaed. 

A  witness  may  be  subpoenaed  to  attend  before  a  referee,  ap- 
pointed as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  to  testify,  and,  in  a  proper  case,  to  bring  with  him  a  book, 
document,  or  other  paper,  as  upon  a  trial  by  the  court. 
14.,  I  4S,  *m'd. 

I  1018.    General  pofrers  of  a  referee  upon  a  trial. 

The  trial,  hy  a  referee,  of  an  issue  of  fact,  or  of  an  issue  of 
law,  must  be  brought  on  upon  like  notice,  and  conducted  in  like 
manner,  and  the*pajpers  to  be  furnished  thereupon  are  the  same« 
and  are  furnished  m  like  manner,  as  where  the  trial  is  by  the 
court,  without  a  jury.  The  referee  exercises,  upon  such  a  trial, 
the  same  powers  as  the  court,  to  grant  adjournments,  to  pre- 
serve order,  and  punish  the  violation  thereof.  Upon  the  trial 
of  an  issue  of  fact,  the  referee  exercises  also  the  same  power  as 
the  court,  to  allow  amendments  to  the  summons,  or  to  the 
pleadings;  to  compel  the  attendance  of  a  witness  by  attachment; 
and  to  punish  a  witness  for  a  contempt  of  court,  for  non-attend- 
ance, or  refusal  to  be  sworn,  or  to  testify.  Upon  the  trial  of 
an  issue  of  law,  the  referee  exercises  the  same  power  as  the 
court,  to  permit  a  party  in  fanlt  to  plead  anew  or  amend;  to 
direct  the  action  to  be  divided  into  two  or  more  actions;  to 
award  costs,  and  otherwise  to  dispose  of  any  question,  arising 
upon  the  decision  of  the  issue  referred  to  him.  The  powers, 
conferred  by  this  section,  are  exercised  in  like  manner,  and  upon 
like  terms,  as  similar  powers  are  exercised  by  the  court,  upon 
a  trial. 

First  thr«6  teoteDcec  from  the  first  three  eentencee  of  Co.  Proc..  |  272; 
the  remslsder  is  sew.    The  last  feotence  bat  one  refers  to  {  497.  ante. 
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I  1019.  [Am'd,  1882.]  Ref«7«d'«  report |  when  to  be  m»4e| 
eonse^vence  of  failure. 

Upon  the  trial,  by  a  referee,  of  an  issue  of  fact,  or  an  iBsae 
of  law,  or  where  a  reference  is  made  as  prescribed  in  section 
one  thousand  and  fifteen  of  this  act,  his  written  report  must  be 
either  filed  with  the  clerk,  or  delivered  to  the  attorney  for  one 
of  the  parties,  within  sixty  days  from  the  time  when  the  cause 
or  matter  is  finally  submitted;  otherwise  either  party  may 
before  it  is  filed  or  delivered,  serve  a  notice,  upon  the  attorney 
for  the  adverse  party,  that  he  elects  to  end  the  reference.  In 
such  a  case,  the  action  must  thenceforth  proceed,  as  if  the 
reference  had  not  been  directed;  and  the  referee  is  not  entitled 
to  any  fees. 

Co.   Proc.,  last  sentenoe  of  f  273. 

I  1020.    Double  or  other  Increased  dnmases. 

Where  the*  double,  treble,  or  other  increased  damages  are 
given  by  statute,  the  decision  of  the  court,  or  the  report  of  the 
referee,  must  specify  the  sum  awarded  as  single  damages,  and 
direct  judgment  for  the  increased  damages. 

See  I  1184,  post. 

9  102]..  [Am'd,  1886.]  Decision  of  court  or  report  of 
referee,  upon  trial  of  demurrer. 

The  decision  of  the  court,  or  the  report  of  a  referee,  upon  the 
trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact  or  law, 
where  a  nonsuit  is  granted,  must  direct  the  final  or  interlocutory 
judgment  to  be  entered  thereupon,  and  in  any  such  case  it  shall 
not  be  necessary  for  the  court  or  referee  to  make  any  finding 
of  fact.  AVhere  it  directs  an  interlocutory  judgment,  with  leave 
to  the  party  in  fault  to  plead  anew  or  amend,  or  permitting  the 
action  to  be  divided  into  two  or  more  notions,  and  no  other  issiie 
remains  to  he  disposed  of,  it  may  also  direct  the  final  judgment 
to  be  entered  if  the  party  in  faiilt  fails  to  comply  witn  any  of 
the  directions  given  or  terms  imposed. 

Substituted  foK  Oo.  Proc..  pert  of  |  267;  L.  1S8S.  eta.  M6. 

f  1022.  [Am'd,  1895,  1903.]  Decision  of  court  or  report  of 
referee   upon  trial  of  the   '«vhole   Isiine  of  f9.ct. 

The  decision  of  the  court  or  the  report  of  a  referee  upon  the 
trial  of  the  whole  iHsues  of  fact  must  btate  separately  the  facts 
found  and  the  conclusiuu.s  uf  law,  and  direct  tlii>  judgment  to  be 
entered  thereon,  which  decision  so  filed  shall  form  part  of  the 
judgment  roll.  In  an  action  wh^rp  the  costs  are  in  the  discretion 
of  the  court  the  dei.-ision  or  report  must  award  or  deny  costs, 
and  if  it  awards  conts  it  must  designate  the  party  to  whom  the 
costs  to  be  taxed  arc  awarded. 

L.  1895,  cb.  Q4Q;  L.  liXja.  cb.  8o.     See  S  i>93. 

%  1023.  [Added,  1904.]  Parties  may  require  court  or 
referee  tif  determine  particular  questions.  .. 

Before  the  cause  is  finally  submitted  to  the  court  or  the  referee, 
or  within  such  time  afterward:-,  and  before  the  decision  or  re- 
port is  rendered,  as  the  court  or  referee  allov/s,  the  attorney  for 
either  party  may  submit,  in  writing,  a  statement  of  the  facts, 
which  hp  dceniji  established  by  the  evidence,  and  of  the  rulings 


•  This  woiil  iiiMTtiMl  b.v  t-rror  iu  eugruuBiug. 
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upon  questions  of  law,  which  he  desires  the  court  or  the  referee 
to  make.  The  statement  must  be  in  the  form  of  distinct  propo- 
sitions of  law,  or  of  fact,  or  both,  separately  stated;  each  of 
which  noiuflt  be  numbered,  and  so  prepared,  with  respect  to  ita 
iergth,  and  the  subject  and  phraseology  thereof,  that  the  court 
or  referee  may  conveniently  pass  upon  it.  At  or  before  the  time, 
when  the  decision  or  report  is  rendered,  the  court  or  the  referee 
must  note,  in  the  mari^in  of  the  statement,  the  manner  in  which 
each  proposition  has  been  disposed  of,  and  must,  either  file,  or 
return  to  the  attorney,  the  statement  thus  noted;  but  an  omis* 
sion  so  to  do  does  not  affect  the  validity  of  the  decision  or  report. 
An  exception  may  be  taken  to  a  refusal  of  the  court  or  referee  to 
find  any  request  thus  submitted. 
L.  1904,  cb.  491.     In  effect  Sept.  1,  1904. 

S  1(MM.   [Am'dy  1905.}    (^ualillcatloiis  of  a  referee. 

A  referee,  appointed  by  the  court,  must  be  free  from  all  just 
objection;  and  no  person  shall  be  so  appointed,  to  whom  all  the 
parties  object,  except  in  an  action  to  annul  a  marriage,  or  for  a 
divorce,  or  a  separation.  A  judge  cannot  be  appointed  a  referee, 
in  an  action  brought  in  a  court,  of  which  he  is  a  judge,  except  by 
>he  written  consent  of  the  parties;  and,  in  that  case,  he  cannot 
receive  any  compensation  as  referee.  No  person  shall  be  appointed 
a  commissioner  of  estimate  and  appraisement  in  condemnation  or 
street  opening  proceedings  or  referee,  in  the  first  or  second 
judicial  districts,  in  an  action  or  special  proceeding,  who  holds  the 
poi«ition  of  clerk,  private  secretary,  secretary,  or  stenographer  to 
any  justice  or  judge  of  a  court  of  record,  or  to  any  board  of  jus- 
tices  or  judges  of  such  a  court  in  any  department  where  such 
justice  or  judge  is  engaged  in  the  discharge  of  the  duties  of  his 
office. 

Co.  Proc.,  p«rt  of  {  273;  L.  1906,  cli.  485.    In  effect  Sept.  1,  1905. 

1  102S.  Several  referees  may  be  appointed. 

,  Where  the  court  is  authorized  to  appoint  a  referee,  it  may,  in 
its  discretion,  appoint  either  one  or  three.     And  where  a  refer- 
ence is  made  by  consent  of  the  parties,  they  may  select  any  num- 
l»er  of  referees,  not  exceeding  five. 
Svbstitate  for  Co.  Proc.,  part  of  {  273. 

i  1020.  Pr<»eee€llnar»  reirnlated  vrhere  there  are  several 
referees. 

Where  the  reference  is  to  more  than  one  referee,  all  must  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties; 
but  a  majority  may  appoint  a  time  and  place  for  the  trial,  decide 
any  question  which  arises  upon  the  trial,  sign  a  report,  or  settle 
ai  case.  Either  of  them  may  administer  an  oath  to  a  witness; 
and  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day. 

2  B.  8.  8S4,  i  46  (2  Edm.  399).      ^58 
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TITLE  m. 

Trial  Jurors,  except  in  New- York  and  Kings  counties;  mode 
of  selecting  them,  and  of  procuring  their  attendance. 

Article  1.  Qualifications  and  oxeinptlonn  of  trial  Jurors. 

2.  Mode  of  selecting,  drawing,  and  procuring  the  attendance  of  trial 

Jurors,  in  ordinary  casen. 

3.  Mode  of  striking  and  procuring  a  special  Jorjr,  and  of  procunng  a 

foreign  Jury. 

4.  Penalties  for  non-attendance. 

ARTICLE  FIRST. 

Qualifications  and  exemptions  of  trial  jurors. 

Sec.  1027.  Qualifications  of  trial  Jurore. 

HY2H.  Additional   provintou   resiiectlng  property   (]ualiflcation. 

1029.  Certain  public  ofilcem  dlnqualiflt^d. 

1030.  Persons  entitled  to  claim  exemption  from  service. 

1031.  Evidence  of  exemption  in  certain  cases. 

1032.  When  Juror  to  he  discharged  from  serving. 

1033.  When  Juror  to  be  excused  from  serving. 

1034.  Application    of    this    article,    as    resiiects    New-Yoric    and    Kinsa 

cooDtlee. 

fl  1027-1084.  [Repealed  by  L.  1909,  eh.  85.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  i|  602,  503,  544,  54^^548,  550, 
690,  eOO,  680,  687.] 
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ARTICLE    SBCOND. 

Uode  of  aeleeiing,  drawing,  and  procuring  the  attendance  of  trial 

jurors,  in  ordinary  cases. 

Sec.  1035.  Certain  town  offlcera  to  make  liata  of  trial  jurors. 
1036.   Names  of  Juront  to  be  taken   from  amewment-roll. 
1087.  Duplicate  jury  llstff  to   be  made  and   died. 

1038.  County   clerk   to  make  am!  dfposit   ballotJi. 

1039.  County  clerk  to  dORtroy  old  ballots. 

1040.  Jurors  so  returned   to  serre  for   three  years. 

1041.  Wards   of   certain    cities    to    be   considered    towns.      Rule    In    otber 

cities. 

1042.  When   and   how  many   Jurors,    for   courts   of  roi'ord,    to  be  drawn. 

1043.  Notice   of  drawing. 

1044.  Sheriff  ami  county  Jadge  to  attend  drawing. 

1045.  BberUr  or  county  Judge,  not  app<'arlng,  to  be  again  ootifled,  etc. 
1040.   Certain   officers   reqnire<I   to  tM>  prcticnt   at  drawing. 

1047.  Mode  of  drawing  jurors;   minute   of  drawing;   liAt  to  be  deliyenHl 

to   sheriff. 

1048.  Sheriff  to  notify  Jurors  and  make  return. 

1049.  Applicants  to  be  rumlshoil  with  copies  of  Jury  lists. 

1050.  Names   of  jurors  who  have  liervtMl.    to   he.  kopt  in   separate  box. 

1051.  Jurors   to  be  dra^rn   from   that  box,    when   ilrst   Ikix   Ih   exhausted. 

1052.  A   third   jury   box   to   tie   kept. 

1053.  When    old    ballots    thertMn    to    be    destroye<I    and    new    ballots    de- 

posited. 

1054.  Jurors,  when  to  le  drawn   from  thini  Im)x. 

1055.  Application  of  certain   prorisions  to  trial  jurors. 

1056.  Justice   of    Kupreoic    court,    or    county    judge,    may    order    drawing 

of   additional    jv  rors. 

1057.  Proceedings   upon    such    order. 

105S.  For  what  courts,  and  by  whom,  additional  jurors  may  he  onlered. 

1058.  How  such  additional  jurors  drawn  and  notifiiMl. 

1060.  Power  of   county  judge,   as   to  attendance  of  jurors. 

1061.  Powers  of  deputy  county  clerk,   iintlcr   this  article. 

1062.  This  article  not  cipplicable  to  New  Tork  aud   Kings  comities. 

fi  1035-1040.  [Repealed  by  I..  1000.  ch.  35.  See  Consoli- 
dated Lawa,  tit.  Judiciary  Law,  §§  500,  501,  505,  50(j,  50i^512.] 

I  1041,  [Repealed  by  L.  1909,  chs.  35  and  GO.  See  Cou- 
polidttteil  Law8,  tit.  Jiuliciury  Law,  i  507.  See  also  Code  of 
Criminal  Procedure,  §  229.] 

li  1042.1054.  [Repealed  by  L.  lOOJ),  ch.  :i\  See  (Consoli- 
dated I^iw.s,  tit.  Judiciary  Law,  §§  20,  513-520,  528,  530,  543, 
345.  J 

I  loss.  fAni*d,  1909.]  Application  of  certain  provliilonii 
i9   trial  Jnrorn. 

The  provisions  of  title  five  of  this  chapter  apply  to  eiu-h  per- 
son notified  by  the  sheriff  as  provided  by  section  five  hundred 
and  thirty-seven  of  the  judiciary  law. 

Am  d  by  L.  1900,  clw.  65  and  240.  i  84.  Also  partly  rcpealtnl  Ity  U  1909. 
ch.  35.  See  Connolidated  Ijiwh  tit.  Judlrlary  l4iw,  |  o.'tT.  See  note  r>.'J  of 
nofeM  of  Board   of   Statutory   ConKoMdation   at  end   of  code. 

if  1966-1062.  [Repealed  by  L.  1009,  ch.  35.  Se^  Consoli- 
dated r^ws.  tit.  Judiciarv  Law.  §§  513,  527-532,  535.  538,  530, 
542,  543,  545,  565,  590,  rtSO.] 
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ARTICLB   THIRD. 

Mode  ofvtriking  and  procuring  a  speoialjury,  and  of  proouring 

a  foreign  jury. 

Sec.  1068.  What  courts  may  order  a  special  Jorj  to  be  stnick. 

1064.  Party  obuiulng  order  to  give  eight  days*   notice. 

1065.  Mode  of  strlklDg  jury. 

1066.  Jurors  ao  drawn  to  be  notified  to  attend. 

1067.  Jury  to  be  formed  as  In  other  cases. 

1068.  Provision  where  clerk  or  commissioner  of  Jurors  la  Interested. 
1060.  Party  applying  for  special  Jury  to  pay  expenses. 

1070.  Copy  of  order  for  foreign  Jury  to  be  deUreied  to  sherlft. 

1071.  Mode  of  obtaining  a  foreign  jury. 

9  1008.  [Am*d,  1895.]  "U'liat  courts  may  order  a  apodal 
imry  to  bo  struck. 

Where  it  appears  to  the  court,  that  a  fair  and  impartial  trial 
of  an  issue  of  fact,  triable  by  a  jury,  joined  in  an  action,  pending 
in  the  supreme  court,  cannot  be  had  without  a  struck  jury,  or 
that  the  importance  or  intricacy  of  the  case  requires  such  a  jury, 
the  court  must  make  an  order,  upon  notice,  directing  &  special 
jury  to  be  struck,  for  the  trial  of  the  issue.  The  order  muse 
specify  the  term,  and  it  may  specify  a  particular  day  in  the 
term,  when  the  jurors  must  attend. 

2  R.  8.  418,  f  46  (2  Edm.  430),  as  am'd  by  L.  1807,  ch.  080,  further 
am'd;  L.  1890,  ch.  946. 

S  10<I4.  [Am'd,  189S.]  Party  obtaining  order  to  gi^o 
elgbt  days'  notice. 

Unless  the  order  specifies,  or  directs  the  officer,  who  is  to 
strike  the  jury,  to  fix  a  time  for  the  parties  to  attend,  the  party 
obtaining  it  must  giro  at  least  eight  days'  notice  of  the  time 
when  he  will  attend,  before  the  clerk  of  the  county  in  which  the 
action  is  triable,  or,  if  it  is  triable  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  before  the  commissioner  of  jurors, 
for  the  purpose  of  having  the  jury  struck. 

L.  1880,  cb.  946. 

I  106S.    [Am'd,  1877.]     Mode  of  ntriklng  Jury. 

At  the  time  appointed,  the  clerk,  or,  in  his  absence,  the  depoty- 
clork.  or  the  commisRioner.  as  the  case  requires,  must  attend  at 
his  office,  with  the  original  lists  or  books,  filed  or  kept  in  his  office, 
as  required  by  law,  containing  the  names  of  the  persons  who  are 
then  liable  to  serve  as  trial  jurors:  and.  In  the  presence  of  the 
parlies,  or  their  attorneys  or  counsel,  must  strike  a  trial  jttry, 
as  follows: 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must  select  from 
th^  lists  or  books,  the  nnm.-»8  of  forty-eicht  persons,  whom  he 
deems  most  indifferent  between  the  parties,  and  best  qualified 
to  try  the  issue;  and  must  make  and  certify  a  list  of  those 
names. 

2.  The  party,  on  whose  application  the  special  jury  was  directe<l 
to  b<»  stnick,  or  his  attorney  or  counsel,  may  then  first  strike 
from  the  list  one  name;  the  adverse  party  or  his  attorney  or 
counsel  may  then  strike  therefrom  one  name;  and  so  alternately, 
until  each  party  has  stricken  out  twelve  names. 

3.  If  either  party  fails  to  attend,  at  the  time  and  place  of 
striking  the  jury,  or  neglects  to  strike  out  a  name,  the  clerk, 
deputy-clerk,  or  commissioner,  must  strike  for  him, 

:»« 
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4.  The  clerk,  deputy-clerk,  or  commiBsioner,  must  thereuiK)n 
make  out  a  list  of  the  names  of  the  twenty-four  persons  not 
stricken  i/ut,  and  mudt  certify  that  it  is  a  correct  list  of  the  per- 
sons drawn  to  serve  as  jurors,  pursuant  to  the  order  of  the  court. 
He  must  immediately  deliver  the  Hht  so  certified,  and  a  certified 
copy  of  the  order,  to  the  sheriff  of  t^io  county.  If  the  list,  from 
any  ward  or  town,  cannot  b<*  found,  the  clerk  must  make  a  new 
list  from  the  ballots  then  in  use  for  jurors  for  that  ward  or 
town,  and  must  use  that  list,  upon  striking  the  jury,  in  place  of 
the  original  list. 

2  R.  S.  418.  f  48,  as  am*d  by  L.  1876,  cb.  69. 

§  106«.    Jurors  so  drai^n  to  be  notified  to  attend. 

The  sheriff  must  notify  the  persons  whose  names  are  contained 
in  the  list;  and  must  return  the  names  of  those  notified,  to  the 
term,  at  which  they  are  required  to  attend,  as  prescribed  by  law 
for  notifying  and  returning  ordinary  trial  jurors. 

Id.r  •  49.    See  L.  1868,  cb.  822.  |  36,  as  modified  by  L.  1873,  cb.  166,  |  1. 
S    1067.     [Am'd,    1896.]      Jury    to    be    formed    as    In    other 


From  the  persons  so  notified  and  attending,  a  jury  must  be 
formed  for  the  trial,  and  the  issue  must  be  tried,  as  prescribed  in 
this  chapter  with  respect  to  an  ordinary  jury  trial.  The  court 
has  the  same  power  to  excuse  or  discharge  a  juror,  and  to  cause 
additional  jurors  to  be  drawn,  or  tnlesmen  to  attend  as  upon  an 
ordinary  jury  trial.  But  the  court  may,  in  its  -  discretion,  set 
aside  an  additional  juror  so  drawn,  or  a  talesman,  upon  the  ob- 
jection of  either  party,  without  a  formal  challenge,  but  neither 
party  shall  have  more  than  two  peremptory  challenges. 

L.   1886.  cb.  946. 

§  1068.  [Am'd,  1884.]  ProTlslon  where  cleric  or  oom- 
mlsaloner  of  Jnrora  1«  Interested. 

If  it  appears  to  the  court,  to  which  an  application  for  a  special 
jury  U  made,  that  the  clerk,  or  the  commissioner  of  jurors,  as 
the  case  may  be,  is  interested  in  the  action;  or  is  related  to 
either  of  the  parties;  or  is  not  indifferent  between  them;  the 
cotirt  must  appoint  two  disinterested  persons  to  strike  the  jury; 
and  the  court  may,  in  its  discretion,  in  any  case  appoint  two  such 
persons  to  strike  such  jury.  The  persons  so  appointed  possess, 
for  the  purposes  of  the  action,  all  the  powers  conferred,  by  this 
article,  upon  the  clerk,  or  the  commissioner  of  jurors. 
Id.,  I  61;  li.  1884.  cb.  460. 

(  1068.    Party  applylnir  for  special  Jnry  to  pay  expenses. 

The  expense  of  striking  a  special  jury  must  be  paid  by  the 
party  applying  for  it,  and  shall  not  be  taxed  in  the  costs  of  the 
action. 

Id..  §  62. 

I  lOTO.  Copy  of  order  for  forelgrn  Jnry  to  be  delivered 
to  aberflf. 

Where  an  order  for  a  trial  by  a  foreign  jury  Is  made,  a  certi- 
fied copy  thereof  must  be  delivered  to  the  sheriff  of  the  county, 
from  which  it  is  to  be  drawn;  who  must  give  notice  thereof  to 
the  clerk  of  that  county,  nnd  also,  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  to  the  commissioner  of  jurors,  at 
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least  twenty  days  before  the  first  day  of  the  term,  at  which  the 
foreign  jury  is  required  to  attend. 

2  K.  S.  410,  I  10  (2  Edm.  427). 

9  1071.    Mode  of  obtainlnar  a  foreign  Jury. 

The  cleric,  or,  in  the  county  of  Kings,  the  commiBsioner,  to 
whom  the  notice  is  given,  must  draw  the  names  of  twenty-four 
[>ersons,  in  the  same  manner,  and  in  presence  of  the  same  officers, 
as  prescribed  by  law,  with  respect  to  ordinary  trial  jurors;  except 
that  notice  of  the  drawing  need  not  be  published.  A  certificKl 
list  of  the  names  drawn  must  be  delivered  to  the  sheriff,  who 
must  notify  each  person  drawn,  and  make  a  return,  as  in  an 
ordinary  case. 

Id.,  I  11. 
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ARTICLB   FOURTH. 

Penalties  far  non-attendance. 

See.   1072.  Fine  to  be  imposed  for  non-attendance. 

1078.  Order  to  show  cause,  when  juror  was  not  pwaonallj  notified. 

1074.  Id.;  If  default  was  at  trial  term. 

1075.  Duty  of  clerk  and  sheriff. 

1076.  Proceedings  upon  return  of  such  order. 

1077.  Wben  proceedings  to  cesee. 

1078.  This  article  not  applicable  to  New-York  and  Kings  counties. 

if   107X-1078.  [Repealed   bj    L.    1909,    ch.    35.     See    Consoli 
dated  Laws,  tit.  Judiciary  Law,  §S  551-558»  590,  680.] 
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TETLB  rV. 

Trial  Jurors  in  New-Tork  aiid  Kingfs  counties;  mode  of  se« 
lectingf  them,  and  of  procuring  their  attendance. 

Article  1.  ProTisions  relating  to  trial  jurors  In  the  city  and  county  of  New* 
York. 
2.  ProTlalona  relating  to  trial  Jurors  In  the  county  of  Klnga. 

ARTICLES   FIRST. 

ProtiHons  relating  to  trial  jurors  in  the  city  and  county  of  New- 
York, 

Sec.  1079.  QualificatloDB  of  trial  Jurors. 

1060.  Who  deemed  a  resident. 

1081.  Tereons  exempt  from  service. 

1082.  Kvidence  uf  right  to  exemption  in  certain  cases. 

1083.  Military   officers   required   to  certify  to  commissioner  persons  per- 

forming  full   military   duty. 

1084.  Jury  year;  length  of  jury  serrlce  required  and  allowed. 
1086.  When  court  may  temporarily  excuse  Juror  from  attendance. 

1086.  In  other  cases,  juror  to  be  excused  only  on  showing  certain  facts. 

1087.  Juror  applying  to  court  to  be  excused  must  produce  notice,  etc. 

1088.  Service  In  a  court  not  of  record;  when  an  excuse. 

1089.  Clerk  of  court  to  certify  to  commissioner  as  to  attendance,  excuses. 

fines,  etc.,   of  Jurors. 
1000.  Commisslouer  of  Jurors  to  select   trial  Jurors;  his  general  powers. 
1091.  Commissioner    may  appoint   assistants,   etc.;    who  may    administer 

oaths. 
1002.  All  public  officers  required  to  aid  the  commissioner. 

1093.  Expenses   of   commlBsioner'a  office;    how   paid. 

1094.  I4st  of  Jurors  to  be  prepared,   etc.;  commissioner  to  decide  as  to 

exemptions. 

1090.  Persons  msy  he  required  to  testify  as  to  Juror's  liability  to  eerre. 

Penalty  for  disobedience. 
1090.  Commissioner   to  return  lists  to  county  clerk;  correction  of  lists. 

1097.  Old    l)allots   to    be   destroyed    and    new    ballots    deposited;    supple- 

mental lists;   new  ballots  therefor. 

1098.  Number  of  Jurors  to  be  drawn  for  each  term  of  court  of  record. 

1099.  When  Jurors  to  be  drawn;   what  officers  to  attend  Jury. 

1100.  Notice  of  drawing. 

1101.  Proceedings  if  officers  do  not  appear. 

1102.  When  Jury  to  be  drawn  on  adjourned  day. 

1103.  Mode  of  drawing;  minute;  lists. 

1104.  Id.;  where  term  consists  of  two  or  more  parts. 
1106.  Commissioner  may  issue  notice  to  Jurors  drawn. 

1106.  Sheriff  to  notify  Jurors  and  make  return. 

1107.  Clerk   of  court   to  certify  as   to  mode  of  service. 

1108.  Court  may  order  new  panel  to  be  drawn  during  term. 

1109.  Court  of  record   to  fine  Juror   for  non-attendance;    power  to  remit 

fine. 

1110.  Juror  may  also  be  arrested  and  compelled  to  serve. 

1111.  Jurors    for    distriot    courts:     how    selected:     punishment    for    non- 

attendance;   clerk's  duty:  penalty  for  neglect. 

1112.  Shoriflf's  Jury:    how   selected,    etc. 
1118.  Remitting  snd  enforcing  Jury  fines. 
1114-1110.   r Repealed.] 

1117.  rncolleoted  fines,   enforcement  of. 

1118.  CommiBHioner  to  receive  fines:   accounts  of. 

1119.  Corporntlon  counsel   to  prosecute,   etc. 

1120.  Penalty,  for  plivslcian  giving  false  certificate. 

1121.  Persons  required  to  furninh  information:  penalty  for  refosal.  etc. 

1122.  Punishment  for  bribery  of  officer,  etc.,  by  Juror  drawn. 

1123.  Id.;    for   officer   accepting   bribes,   etc. 

1124.  Id.:  for  conconllng  offer  to  take  bribe,  etc. 
1126.  False   swearing;   when  perjury. 

II  1079-111.T  [Uoppnled  hy  L.  1900,  oh.  ^5.  Roo  Consolidated 
Laws,  tit.  Judiciary  Law.  U  r,41),  501-595,  597-599,  G91^r»9. 
Section  WX\  is  oniitt(>d  because  suiwrseded  by  L.  1901,  ch.  (>02, 
§  1.  Section  1111  is  omitted  because  covered  by  Municipal 
Court  Act  (L.  lUni.  ch.  580,  ^  2;5:i).l 
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S  1114.   [Repealed,   ch.  343,    L.    1889.] 

g   1115.  [Repealed,   ch.  343,   L.   1889.] 

i   1116.   [Repealed,   ch.    343,    L.    1S81).1 

Si  lilT-1119.   [Repealed    by    L.    19()0.    ch.    35.     See    Consoli- 
dated   Laws,   tit.  Judiciary   Law,   §§   (iOlMHiT.] 

I  1120,  [Repealed    by    L.    11K)9,    ch.    88.     See    Penal    Law. 
§    1232.] 

i   1121.  [Repealed     by    L.  ^1JM)9,     ch.    35.     See    Consolidated 
Ljiws,  tit.  Judiciary  Law,  §  596.] 

Si  1122.112M.  [Repealed  by  L.  1SH)9,  ch.  88.     See  Penal  Law. 
S§  1233,  1235.] 
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«.  10,  t.  5,  a.  1        FORMATION   OF   THE   JURY.  §§  1163-65 

TITLE  V. 
Trial  by  jury. 


lLrtlcl«  1.  Foraiation  of  th«  Jury. 
3.  The  TeivUct. 


ARTICLES    FIRST. 

Formation  of  the  jury. 

lee    1163.  Clerk  to  prepare  baUoti  of  Jnrora  for  trial. 

1164.  Clerk   to  draw   baUota. 

1165.  Mode  of  drawing  baUota. 

US-  SiAoT.'?f  ^b^ntieretl V^^^^  to  6{jt  box. 

1170*  New  jury  may  be  drawn  while  first  is  empanelled. 

im'  Wh^n  tSleamen  to  be  procured,  or  Jurors  drawn  from  third  bo« 

ii?l:  Kerft^TJVa?^  SS? -'V  appoint  a  pe»on  to  act  for  blm. 

5iS:  J?^^  fmSJe^nt.  ^^thJU^'^mlRiing  only  part  or  none  of  origina. 

ii??^  MifeV'a'SowS"  ie^aU'^oVerd^^^^^^  is  a  party     etb. 
llS:  nS  cKllenfe  allowed  because  officer  notifying  is  a  party,  etc. 

1179.  Challenges  in  penal  actons.  -«v1pw  of  the  detennlna- 

1180.  Challenges  how  tried.    Exceptions  to  and  review  or  tne  aewrm«-- 

tion  of  the  court,  in  reference  thereto. 

f  1163.  ClerU  to  prepare  ballots  of  Juror,  for  trial. 

Af  thP  oDPnine  of  a  term  of  a  court  of  record  at  which  iBSues 
^Ali  IrP^to  bl  tried  by  jury,  the  clerk  must  cause  ballots,  uni- 

article. 
2  B.  S.  420,   J  59  (2  Edm.  488). 

i  lie4.  Clerk    to    draw    ballot*. 

as  are  sufficient  to  form  a  jury. 
Id..  8  60L 

i  1166«  Mode  of  drawing  ballot*. 

Before  the  first  ballot  '-  ?;«,^»-  *^h''e»Lno7»-  ^nd 'tht^cferk 

SThel%«^"^h*tn1l.erturS;^^^^^^^  of  the  box.  large 

2nong"only  to  admit  his  hand  conremently. 

U.,  I  OS. 
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1  llAO.  [Aiu*a,  188;{.J  PemoiiB  drawn,  et«^  to  form  t»f 
Jwry. 

The  first  twelve  persons  who  appear,  as  their  names  are  drawn 
and  called,  and  are  approved  as  indifferent  between  the  parties, 
and  not  discharj^ed  or  excused,  must  be  sworn,  and  constitute 
the  jury  to  try  the  issue.  Persons  shall  be  disqualified  from  sit- 
ting as  jurors  if  related  by  consanguinity  or  n*finity  to  a  party 
to  the  issue  in  the  same  cases  in  which  judges  are  disqualified. 
The  party  related  to  the  juror  must  raise  the  objection  before 
the  case  is  opened;  but  any  other  party  to  the  issue  may  raise 
the  objection  within  six  months  from  the  date  of  verdict. 

2  R.  S.  420.  8  61;  L.  1883.  cb.  234. 

§  1167.  Ballotd  draiv^n,  -wlien  to  lie  deposited  la  a  secoad 
box. 

The  ballots,  containing  the  names  of  the  jurors  so  sworn,  must 
be  then  deposited  in  another  box,  and  there  kept,  apart  from  the 
other  ballots,  until  that  jury  is  discharged. 

Id..  §  62. 

{  1108.  Id.  I  ^TheA  to  be  returned    to  tlie   first   box. 

After  that  jury  is  discharged,  the  ballots  containing  their 
names  must  be  again  rolled  up  or  folded,  ns  prescribed  in  section 
1163  of  this  act,  and  returned  to  the  box  from  which  they  were 
first  taken;  and  the  same  course  must  be  pursued,  as  often  as  an 
issue  is  brought  to  trial  by  a  jury. 

Id.,  s  ^■ 

I  1168.  Rallots  of  abiienteeM,  etc.,  to  be  returned  to  drat 
box. 

The  ballot,  containing  the  name  of  a  juror,  who  is  absent,  when 
his  name  Is  drawn  or  called,  or  is  set  a8ide,  or  excused  from 
serving  on  that  trial,  must  be  again  rolled  up  or  folded,  in  the 
same  manner  as  before,  and  returned  to  the  box,  containing  the 
undrawn  ballots,  as  soon  as  the  jury  is  sworn. 

Id.,  i  67. 

(  1170.  Ne^v  Jnry  may  be  draivn  irhtle  fimt  Is  empanel* 
led. 

If  an  issue  is  brought  to  trial  by  a  jury,  while  a  jury  is  em- 
panelled in  another  cause,  at  the  same  term,  and  not  then  dis- 
charged, the  court  may  order  a  jury,  for  the  trial  of  that  issue,  to 
be  drawn,  out  of  the  box  containing  the  ballots  then  undrawn: 
but,  in  any  other  case,  the  ballots,  containing  the  names  of  all 
the  trial  jurors,  returned  at,  and  attending  the  term,  must  be 
placed  together  in  the  stime  box,  before  a  jury  is  drawn  there- 
from. 
Id.,  I  64. 

§  1171.  rAm*d.  1M7».  l»O0.]  \%'hen  talesmen  to  be  pro- 
cured, or  Jurors   «lraT«'n    from   third   box. 

If  n  sufficient  number  of  jurors.  -Inly  drawn  and  notified,  do  no* 
attend,  or  cannot  be  obtained  to  form  a  trial  jury,  the  court 
may,  in  any  «>unty  except  Westchoster.  direct  the  sheriff  to  re- 
quire the  attendance  of  such  a  number  of  talesmen,  fntm  the 
bystanders,  or  from  the  county  at  large,  (luulitied  to  servo  as 
trial  jurors,  as  it  deems  sutHcieut  for  the  purpose.  In  West- 
chester county,  the  court  must  direct  the  shoriff  to  draw  a  suffi- 
cient number  of  ballots  from  the  first  box.  si)erified  in  section 
five  hundred   and   ('ii;ht  of   the  jiulic'ary   law;   if  there  is   not  a 
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sufflcirut  mimbor  of  ballots  rciiiaiuiiiK  tberoin,  to  draw  the  resi- 
due from  the  aecoud  box,  specified  in  section  five  hundred  and 
twenty-three  of  the  judiciary  law.  lu  any  other  county,  except 
New  York  and  Kings,  it  may,  in  its  discretion,  instead  of  direct- 
ing him  to  require  talesmen  to  attend^  dircHi't  him  to  draw  a  suffi- 
cient number  of  ballots  from  the  third  box,  specified  in  section 
five  hundred  and  tweiitj'-four  of  the  judiciary  law.  In  either  case, 
the  sheriff  must  notify  the  persons  thus  drawn  to  attend  forth- 
with, or  upon  a  day  fixed  by  the  court.  If,  for  any  reason,  a 
sufficient  number  of  jurors  to  try  the  issue  is  not  obtained,  from 
the  persons  notified,  under  an  order  made  as  prescribed  in  this 
section,  the  court  may  make  another  order,  or  successive  oi-ders. 
until  a  sufficient  number  is  obtained;  and  in  making  each  order, 
the  court  may  exercise  the  same  discretion,  as  in  making  the 
first  order. 

2  R.  S.  520.  i  ."54.  aui'cl.  AniM  by  L.  1900,  ch.  05.  |  3.  See  note  64 
of  notes  of  B«»anl  of  Btatiitnry  Conm)ltdatlon  at  end  of  <MHle. 

§  1172.   IVlieB    taleiBineift    to    be    procured. 

In  any  county,  except  New-York,  Kings,  or  Westchester,  the 
court  may  also  direct  the  sheriff  to  require  the  attendance  of  such 
a  number  of  qualified  talesmen,  for  the  trial  of  an  issue  of  fact, 
as  it  deems  sufflcient,  where,  by  reason  of  one  or  more  juries 
being  empanelled,  or  for  any  other  reason,  no  ballot  remains  un- 
drawn; or  where,  in  consequence  of  jurors  being  set  aside,  a 
juror  cannot  be  obtained,  for  the  trial  of  that  issue,  from  the 
list  of  those  returned. 

Part  of  id.,   8  65. 

8  1173.  If  Mherlir  la  a  party,  court  may  appoint  a 
peraon   to   act   for   liiiu. 

If,  in  a  case  specified  in  the  last  two  sections,  the  sheriff  is  a 
party  to  the  issue,  the  court  must  appoint  a  disinterested  person, 
to  act  in  place  of  the  sheriff.  For  that  pui-pose,  the  person  so 
appointed  possesses  all  the  powers,  and  is  subject  to  all  the 
duties  and  liabilities  of  the  sheriff,  with  respect  to  the  matter? 
specified  in  those  sections. 

Part  of  same  section,   am'd. 

S  1174.   (Ank'd,  lOOO.J     Daty  of  slierlfl  aud  of  talesmen. 

The  sheriff,  or  person  appointed  by  the  court,  must  notify  the 
recinisite  number  of  persons  to  attend,  and  make  return  thereof, 
as  prescribed  in  section  five  hundred  and  thirty-six  of  the  ju- 
diciary law;  except  that  each  person  must  be  rtHpiired  to  attend 
forthwith.  Kach  person  so  notifieil  must  attend  forthwith,  and, 
unless  excused  by  the  court  or  set  aside,  must  serve  as  a  juror 
upon  the  trial.  For  a  neglect  or  refusal  so  to  do,  he  may  be 
fined,  in  the  same  manner  as  a  trial  juror,  regularly  drawn  and 
notified,  as  prescribed  in  the  judiciary  law;  and  he  is  subject  to 
the  same  exceptions  and  challenges,  us  any  other  trial  juror. 

Id.,  S  55.  Am'd  bj-  T..  1»00.  Hi.  05.  S  3.  See  note  "t  f»f  notes  of  Board 
*>f  Statutory   Conwilldatlon    at   end    of  cch\o. 

S  117&.  [Am'd.  1877.]  Jury  competent,  nlthongrl^  con- 
tainlns  only  part   or    none   of  oriKinal   panel. 

It  is  not  a  valid  objiction  to  a  jury,  procured  as  prescribed 
in  the  last  four  secticms.  that  it  contains  none  of  the  jurors  orig- 
inallj'  rt'tnrned  to  the  term,  -or  is  only  nartially  composed  -^t 
such  juror.s. 

'^^emalnder  of  id..    {  63,   extended. 
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§  1170.  (Am*d,  18&4.]  Peremptory  challenares  in  a  civil 
action. 

Upon  the  trial  of  an  issue  of  fact,  joined  iu  a  civil  action  in  a  court 
of  record,  each  party  may  peremptorily  challenge  not  more  than  six 
and  in  a  court  not  of  record  each  party  may  peremptorilv  challenge' 
not  more  than  three  of.  the  persons  drawn  as  jurors  for  the  trial. 

L.   1804,   ch.  434. 

i  1177.  No  challeagre  allo^fred  becaniie  officer  drav^'lns 
1m  a  i»art>',  etc. 

It  if»  not  a  good  cause  of  challenge,  to  the  panel  or  array  of 
trial  jurors,  in  an  action  in  a  court  of  record,  that  the  officer 
who  drew  them  is  a  party  to,  or  interested  in  the  action,  or  coun- 
sel or  attorney  for,  or  related  to,  a  party 

2  R.  S.  420.   1  56   l2  Edm.  437). 

i  1178.  No  challengre  ailoired  because  officer  aotlfylnv 
la  n   iiarty,  etc. 

It  is  not  a  good  cause  of  challenge  to  the  panel  or  array  of  trial 
jurors,  in  an  action  in  a  court  of  rec'ord,  that  they  were  notified 
to  attend  by  an  officer,  who  is  a  party  to,  or  interested  in,  the 
action,  or  related  to  a  party;  unless  it  is  alleged  in  the  challenge, 
and  is  established,  that  one  or  more  of  the  jurors  drawn  were 
not  notified,  and  that  the  omission  was  intentional. 

Id.,   §   57. 

I  1179.  rAm'd,  1003.]     ChallenireB  In  penal  actlona. 

In  an  action,  in  a  court  of  record,  or  not  of  record,  wherein  a 
city,  town  or  county  is  a  party,  it  is  not  a  good  cause  of  chal- 
lenge to  a  trial  jnror,  or  to  an  officer  who  notified  the  trial 
jurors,  that  the  juror  or  the  officer  is  a  resident  of,  or  liable  to  pay 
taxes,  in  the  city,  town  or  county,  which  is  a  party  to  such  action. 

U\..  fi  .■>8.  8ee.  also.  2  R.  S.  531.  8  2  (2  Edin.  571):  L.  1003,  ch.  294.  In 
I'ffect  Sept.   1.   1003. 

1  1180.  fAm'd,  1877,  lfN)l,  1011.1  Challenirefl  hoTir  tried. 
RxeeptionM  to  and  review'  of  the  determination  of  tlie 
conrt,    in    reference    tiiereto. 

An  objection  to  the  qualifications  of  a  juror  is  available  only 
upon  a  challenge.  A  challenge  of  a  juror,  or  a  challenge  to  the 
panel  or  array  of  jurors,  must  be  tried  and  determined  by  the 
conrt  only.  Either  party  may  except  to  the  determination,  aud 
it  may  bo  reviewed,  upon  a  question  of  fact,  or  a  question  of  law, 
or  both,  as  where  an  issue  of  fact  presented  by  the  pleadings  is 
tried  by  the  court;  except  that  where  one  or  more  exceptions  are 
taken  to  the  rulings  of  the  court,  made  after  the  jury  is  em- 
panelled, an  exception  to  the  determination  of  a  challenge  must 
be  heard  at  the  same  time;  and  the  case  must  contain  the  matten* 
necessary  to  present  it  upon  the  facts,  or  the  law,  or  both.  The 
fact  that  a  juror  is  in  the  employ  of  a  party  to  the  action:  or,  if 
a  party  to  the  action  is  a  corporation,  that  he  is  an  employee 
thereof  or  a  shareholder  or  a  stockholder  therein;  or  in  actions 
for  damages  for  injuries  to  i>erson  or  property,  that  he  in  a 
sharcboldor.  stockholder,  director,  officer  or  employee,  or  in  any 
nianner  interested,  in  any  insurance  company  issuing  policies  for 
protection  against  liability  for  damages  for  injury  to  person  or 
property,  shall  constitute  a  good  ground  for  a  challenge  to  the 
favor  as  to  such  juror. 

L,  1«73,  ch.  427,  8  1  (9  Bdm.  609).  am'd.  See  8  092;  L.  1901,  ch.  243; 
L.    1911,   cb.   206,    in   effect   Sept.    1.    1911. 
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ARTICLES    SKCOND. 

The  verdict. 

Ut.  il81.  DUohaife  of  Jnr^  failing  to  agree. 

1182.  Plaintiff  cannot  submit  to  nonault  after  Jur^  retlrat. 

1183.  In  an  action  to  reco?er  money,  Jury  to  assess  damages. 

1184.  How  double,  treble,  or  increased  damages,  found  and  awarded. 
1186.  When  verdict  to  be  taken,  subject  to  the  opinion  of  the  conn. 

1186.  General  and  special  verdict  defined. 

1187.  General   or   special   verdict,    when   rendered;    special  finding  with 

general  verdict. 

1188.  Special  finding  controls  general  verdict. 
1180.  Entry  of  verdict;  subsequent  proceedings. 

1  1181.  Dlaobstrnre   of  Jury  fafllnar  to    agrree. 

Where  a  jury  is  empauelled  to  try  au  issue,  to  make  an  inquiry, 
or  to  assess  damages,  in  an  action  in  a  court  of  record,  or  not  of 
record,  or  in  a  special  procc»eding  before  an  officer,  if  the  jurors 
cannot  agree,  after  being  kept  together,  for  su.ch  a  time  as  is 
deemed  reasonable,  by  the  court  before  which,  or  the  officer 
before  whom,  they  were  empanelled  the  court  or  officer  may  dis- 
charge them,  and  issue  a  precept  for  a  new  jury,  or  order  another 
jury  to  be  drawn,  as  the  case  requires;  and  the  same  proceedings 
must  be  had  before  the  new  jury,  as  if  it  was  the  jui^  first  em- 
panelled. 

2  B.    S.   664,   S  26  <2  Bdm.  676). 

f  1182.  Plaiatlir  «aanot  submit  to  nonsuit  after  Jnry 
retires. 

It  is  not  necessary,  in  an  action  in  a  court  of  record,  to  call 
the  plaintiff,  when  the  jurors  are  about  to  deliver  their  verdict; 
and  the  plaintiff,  in  such  an  action,  cannot  submit  to  a  nonsuit* 
after  the  cause  has  been  committed  to  the  jury,  to  consider  the 
verdict. 

I  1183.   In    action    to     recover    money,    Jnry    to    asseea 


1 


In  an  action  to  recover  a  sum  of  money  only,  if  a  verdict  is 
found,  either  in  favor  of  the  plaintiff,  or  in  favor  of  a  defendant, 
who  has  set  up  a  counterclaim  for  a  sum  of  money,  the  jury 
most  assess  the  amount  of  damages.  The  jury  may  also,  under 
the  direction  of  the  court,  assess  the  amount  of  the  damages, 
where  the  court  directs  judgment  for  the  plaintiff,  on  the  plead- 
ings. 

Co.  Proc.,  part  of  9  26S.    The  remainder  of  that  section  is  covered  by  1|  603 
and  C04,   ante. 

I  1184.  How  double,  treble,  or  Increased  damages,  fonnd 

and  aivai 


Where  double,  treble,  or  other  increased  damages  are  given  by 
statute,  single  damages  only  are  to  be  found  by  the  juiT:  except 
In  a  case  where  the  statute  prescribes  a  different  rule.  The  Finn 
•o  found  must  be  increased  by  the  court,  and  judgment  rendered 
accordingly. 

Embodies  the  rale  In  8  Joboa.  648,  and  »  Wend.  420. 
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S  1186.   [Ain'd,  1879.]    Wlien  irerdlct  to  be  taken,  anbject 
to  the  opinion  of  tlie  court. 

Where,  upon  the  trial  of  an  issue  by  a  jury,  the  case  presentB 
only  questions  of  law,  the  judge  may  direct  the  jury  to  render 
a  verdict,  subject  to  the  opinion  of  the  court.  Notwithstanding 
that  such  a  verdict  has  been  rendered,  the  judge  holding  the  trial 
term  may.  at  the  same  term,  set  aside  the  verdict,  and  direct 
judgment  to  be  entered  for  either  party,  with  like  effect  and 
like  manner,  as  if  such  a  direction  had  been  given  at  the  trial, 
▲n  exception  to  such  a  direction  may  be  taken  as  prescribed  in 
section  nine  hundred  and  ninety-four  of  this  act. 

Co.  Proo.,  part  of  f  285,  am'd.     See  I  1284,  post. 

S  llHtf.  General  and  special  Tcrdict  defined. 

A  general  verdict  is  one,  by  which  the  jury  pronounces,  gener- 
/.lly,  upon  all  or  any  of  the  issues,  in  favor  either  of  the  plaintiff 
or  of  the  defendant.  A  special  verdict  is  one,  by  which  the 
jury  finds  the  facts  only,  leaving  the  court  to  determine,  which 
party  is  entitled  to  judgment  thereupon. 

id..i2eo. 

I  1187.  [Am'd.'  1886,  1904.1  General  or  •peolal  -rerdiet, 
when  rendereai  special  findlnar  'witli  areneral  verdict. 

In  an  action  to  recover  a  sum  of  money  only,  or  real  property, 
or  a  chattel,  the  juiy  may  render  a  general  or  special  verdict,  in 
its  discretion.  In  any  other  action,  except  where  one  or  more 
specific  questions  of  fact,  stated  under  the  direction  of  the  court, 
are  tried  by  a  jury,  the  court  may  direct  the  jurj'  to  find  a  Bpeclnl 
verdict,  up<m  all  or  any  of  the  issues.  AVhere  the  jury  finds  a 
general  verdict,  the  court  may  instruct  it  to  find  also  specially, 
upon  one  or  more  questions  of  fact,  stated  in  writing.  The 
hpecial  verdict  or  special  finding  must  be  in  writing;  it  must 
be  filed  with  the  clerk,  and  entered  in  the  minutes.  When  a 
motion  is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of 
a  verdict,  the  court  may,  pending  the  decision  of  such  motion, 
submit  any  question  of  fact  raised  by  the  pleadings  to  the  jury 
or  require  the  jury  to  assess  the  damage.  After  the  jury  shall 
have  rendered  a  special  verdict  upon  such  submission  or  shall 
have  assessed  the  damage,  the  court  may  then  pass  upon  the 
motion  to  nonsuit  or  direct  such  general  verdict  as  either  party 
may  be  entitled  to.  On  an  appeal  from  the  judgment  entered 
upon  8*uch  nonsuit  or  general  verdict,  such  special  verdict,  or 
general  verdict,  shall  form,  a  part  of  the  record,  and  the  ap. 
pollute  division  or  the  court  of  appeals  may  direct  such  judg- 
ment thereon  as  either  party  may  be  entitled  to. 

Id.,  lam  paragraph  of  f  261;  L.  1895,  ch.  MO;  L.  1904,  eh.  lai.  In  effect 
ktarcb  28,  19<>4. 

f  1188.  Special  flndinar  controlii  ireneral  Terdlct. 

Where  a  special  finding  is  inconsistent  with  a  general  verdict, 
the  former  controls  the  latter,  and  the  court  must  render  judgment 
accordingly. 
Id.,  1 2U2. 

t  118f>.  r/4Lm*d,  1877.J  Bntry  of  verdict j  ■nb^eqnent  pro« 
eeedinjcn* 

AVhen  ♦he  jury  renders  a  verdict,  or  finds  upon  one  or  more 
specific  questions  of  tact,  stated  under  the  direction  of  the  court, 
the  clerk  must  make  an  entry,  in  his  minutes,  specifying  the  time 
Aud  place  of  the  trial;  the  names  of  the  jurom  and  witnewies:  the 
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verdict,  or  the  questions  and  findings  thereupon,  as  the  case  re- 
quires; and  the  direction,  if  auy,  which  the  court  gives,  with 
respect  to  the  subsequent  proceedings.  Upon  the  application  of 
the  party  in  whose  favor  n  general  verdict  is  rendered,  the  clerk 
must  enter  judgment,  in  conformity  to  the  verdict,  unless  a 
different  direction  is  given  by  the  court,  or  it  is  otherwise 
specially  prescribed  by  law. 

C0.  Prse.,  put  of  S  264. 

209 


§§1190-1199  JURORS  AND  JURIES'.  c.  10,  t.  6 


TITLE  VI. 

MiflcellaneouB    provisions;    includinfir    those    relating     to 

embracery,  and  other  acta  of. 

S<»c.   lldO.  Trials  by   Jury  to  lie  as  herein   provided. 

1191.  Venire  uot  ntHVH^nry. 

1192.  Jur<»rH  not  to  be  quetttloned   for   their  verdict. 

1193.  l*fnalty  when*  Juror  takes  gld.   etc. 

1194.  Kml>ra<'ery :    iHMmlty   then*fi»r. 

1193.  IVnalty   for  juror's  non-attendance   In   special   proceeding. 

119(1.  SluTinr.   etc.,    to  keep  Jury   In   M|>eclal   proce<'diDjp; ;   iiennlty. 

1197.  Notice  of  Imposition  of  fine. 

1 19N.  Hpeilal    retuni    of   ilcllnquency    and    flue   to   county   court. 

1199.  Collection   or  renilNHlon   of  Que. 

§  1190.  [Am'd»  lfM>7,  19O0.]  Trials  by  Jury  to  be  «■ 
herein    provided. 

A  trial  b.v  a  jury,  of  nn  issue  of  fact,  joined  in  a  civil  action,  in 
a  court  of  record,  must  he  liad.  as  prescribo<l  in  this  chapter;  ex- 
cept in  a  case  where  it  is  otherwise  spe<'ially  preHiTil>ed  by  law. 
The  court  may,  upon  the  application  of  either  party,  exchide  from 
the  court-room  the  jurors  sitting  in  an  a4rtion  during  the  arKUiuent 
of  a  motion  for  non-suit,  dismissal  of  toe  complaint  or  direction 
of  a  verdict. 

2  R.  S.  419,  I  53  (2  Fxlm.  437).  remodellwl.  1..  1907.  ch.  502.  AmM 
by  L.  1909,  ch.  6r»,  S  3.  A1b4.  partly  repeahnl  by  L.  1909.  ch.  14.  .**et» 
ronsolidaKMl  IjiWii,  tit.  Civil  UiKhtx  Law.  f  12.  See  note  50  of  nutea  of 
Board  of  Stattitory  ConKolldation  at  end  of  code. 

I  1101.   Venire    not    neceiisary. 

A  venire  to  procure  jurors  cannot  be  issued  In  a  civil  action, 
brought  iu  a  court  of  record,  except  as  specially  prescribed  by  law. 

Id.     410.   I   9    (2  Rdm.  427). 

ft  11»2.  [Repealed  by  L.  19()9,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Kighis  Law,  §  14. J 

§g  11»»-1194.    [Repealed  by  L.  11K)0,  ch.  88.    See  Penal  La\v, 

a  :i75,  377.1 

H  ll»5-ll09.  [Repealed  by  L.  IIMW,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  5r>i>-5t54.1 
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CHAPTER  XL 
Judgments. 

TITLE     I.— l«dfni«B 1 1 ■  sb  Actlov. 

TITLE   II.— J«d^ni«HU  Tak^n  WltHovt  Proeefli. 

TITLE  IIL— TlMftUag  or  SttUag  Aiid«  •  JnAfmeiit*  for  IrregnlArity  or  Error 
UFaot. 

TTTLB  I. 
Judgment  in  an  action. 

Aftlel*  1.  General   proylslons. 

2.  Mode  of  taking,  entering,  and  enforcing  a  Jadgment. 

8.  Docketing  a  Judgment ;   effect   tbereof.   as  a  lien  upon  real  prop^ 

erty;   anapending  and  diacbarging  the   lien;   satisfaction  and  aa- 

aignment   of   a    Judgment. 

article:    FUiST. 

Oeneral  provisions. 

See.  laoo.  Definition  of  Judgment. 

1201.  [Repealed.] 

1202.  When  Judgment  may  bo  entered. 

1203.  Application  for  Judgment. 

1204.  Judgment  may  be  for  or  against  any  of  the  parties. 
1206.  When  a   seyeral  Judgment   may   be   taken. 

1206.  Judgment  for  or  against  a  married  woman. 

1207.  When  Judgment  for  plaintiff  not  to  exceed  Judgment  deaoandai. 

1208.  Bate  of  damagea. 

1209.  Effect  of  Judgment  dismissing  the  complaint. 

1210.  Judgment  against  a  dead  person.  > 

1211.  Judgment  to  bear  interest. 


i  laoO.  [Am'd,  1877.]    Deflnltlon  •!  J«dvme«t. 

A  judgment  is  either  interlocutory  or  the  final  deUrmiaAtloa  ol 
the  rights  of  the  parties  in  the  action. 

Go.Pn>c  ,|M5,am'd. 

« laoi.  [Repealed,  1877.] 

S  1E02.  "Wlien  Jndantcnt  ia«T  be  entered. 

Judgment  may  be  entered  in  term  or  yacation. 

L.  18«.  oh.  386, 128  (4lldm.  Wl). 

I  laOE.  [Am^dy  lfMK>.]     Application  for  Jndffment. 

Judgment  must  be  entered,  in  the  first  instance,  pursuant  to 
/he  direction  of  the  court,  at  a  term  held  by  one  judge;  except 
where  special  provision  is  otherwise  made  by  law.  If  notice  of 
an  application  for  judgment  is  not  required,  and  an  order  for 
judgment  is  made  by  a  judge  out  of  court,  the  judgrpent  may 
be  entered  with  the  same  force  and  effect  as  if  granted  in  court. 

Substitute  for  Co.  Proc.,  8  278.  L.  1900,  ch.   147.     In  effect  Sept.   1,  1900. 

9  1204.  Jnds'naent  may  be  for  or  airalnat  any  of  the 
parties. 

Judgment  ma^  be  given  for  or  against  one  or  more  plaintiffa, 
and  for  or  agamit  one  or  more  defendants.     It  may  aettrmine 
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the  ultimate  rights  of  the  parties  on  tlio  same  side,  as  la^weeu 
themselves;  and  it  may  )?rant,  to  a  defendant,  any  affirmative 
relief,  to  which  he  is  entitled. 

Co.   Pro<».,   flret  Bentcnce  of  i  274.    See  H  434  and  456,   ante. 

§  1206tf  IVhen    a    Meveral   Jadarmeat    nuiy    be    taken. 

Where  the  action  is  aj^aiuHt  two  or  more  defendants,  and  a 
several  pud^ment  is  proper,  the  court  may,  in  its  discretion, 
render  judjrmcnt,  or  require  the  plaintiff  t^  take  judgment, 
against  one  or  more  of  the  defendants;  and  direct  ftiat  the  action 
be  severed,  and  proceed  against  the  others,  as  the  only  defend- 
ants therein. 

Id.,  second  fientonce  of  |  274,  flm'd. 

i  1206.  [Repealed  by  L.  1909,  ch.  19.  See  Consolidated  Laws, 
tit.  Domestic  Relations  Law,  §  51.  J 

§  1207.  When  Jadflrment  for  plaintiff  not  to  exceed 
Jndflrnient    demanded. 

Where  there  is  no  answer,  the  judgment  shall  not  be  more 
favorable  to  the  plaintiff,  than  that  demanded  in  the  complaint. 
Where  there  is  an  answer,  the  court  may  permit  the  plaintiff  to 
take  any  judgment,  consistent  with  the  case  made  by  the  com- 
plaint, and  embraced  within  the  issue. 

Co.    Vrm:,    i    275. 

§  120S.   Rate    of    damairea. 

Where  either  party  is  entitled  to  recover  damages,  he  may  re- 
cover any  rate  of  damages,  which  he  might  have  heretofore  re- 
covered, for  the  same  cause  of  action. 

Id.     I   270,   am'd. 

§  124>0.  [Am*d,  1877.1  Kffect  of  JudRment  uismlMlas 
the   complaint. 

A  final  judgment,  dismis.'^ing  the  compla.int,  either  before  or 
after  a  trial,  ren<lert'd  in  an  action  hereafter  commence<l,  does 
not  prevent  a  new  action  for  the  same  cause  of  action,  unless  it 
expressly  declares,  or  it  appears  by  the  judgment-roll,  that  it  is 
reu<lered  upon  the  merits.     (See  H  152r>,  l(i4<{.) 

S   1210.   Jndflrment    afcalnnt    a    dead   pemon. 

Where  a  judgment  for  a  sum  of  money,  or  directing  the  pay- 
ment of  money,  is  entered  against  a  party,  after  his  death,  in  a 
case  where  it  may  be  so  taken,  by  special  provision  of  law.  a 
nicmoranduni  of  the  party's  di'ath  must  be  entered,  with  the 
judgment,  in  the  judgnicut-book.  indorsed  on  the  judgment-roll, 
and  noted  on  the  margin  of  the  docket  of  the  judgment.  Such  a 
judgment  does  not  become  a  lien  upou  the  real  property,  or  chat- 
tels real,  of  the  decedent;  but  it  estal)lishes  a  debt,  to  be  paid  in 
the  course  of  administration. 

2   R.   w.   nr»9,   f  7   (2  Edm.   372),   with  amendments. 
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8  1211.  J«clirBB«Bt   to    bear   Interest. 

A  judgment  for  a  sum  of  money,  rendered  in  a  court  of  record, 
or  not  of  record,  or  a  judgment  rendered  in  a  court  of  record, 
directing*  the  pavment  of  money,  bears  interest  from  the  time 
when  it  is  entered.  But  where  a  judgment  directs  that  money 
paid  out  shall  be  refunded  or  repaid,  the  direction  includes  in- 
terest from  the  time  when  the  money  was  paid,  unless  the  con- 
trary is  expressed. 

From  L.   1844.  ch.   324,   |   1    (4   Edtn.   02S>.   as  am'd  by  L.   1809,  cb.   807, 
C   1    (7    iSdm.    477). 
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ARTICLES   SBCOND. 

Mode  of  taking,  entering,  and  enforcing  ajt*dgment, 

Bt€,  1212.  Judgment  by  default    Id  certain  actiou  on  contract;  bow  takea. 

1213.  Amount  of  Judgment  in  sucb  caaee;  bow  determined. 

1214.  Application  to  court  for  Judgment  by  default;  when  neccaaarf. 
1216.  Proceedings  on  aucb  an  application. 

1216.  Application   for  Judgment     in   caae  of  service    by   publication,    etc 

1217.  Attachment    and    undertaking   for    restitution,    required   in    certalA 

actions. 

1218.  When  Judgment  cannot  be  taken  against  mi  Infant  defendant. 

1219.  When  a  defendant  in  default  la  eutitled  to  notice 

1220.  When  action   may  be  aevered,  if  issues  of  law  and  iaaues  ct  fact 

presented. 

1221.  Judgment   how  taken,   after  trial  of  lafcuoc   of  law  and  iaaoes   of 

fact,  in  the  same  action. 

1222.  Final  Judgment,  bow  taken  after  issue  of  law  only. 

1228.  Proceedings  upon   application   under  the  last    two  sectlona. 

1224.  Id.;  upon  interlocutory  Judgment,  etc.,  affirmed  at  a  term  of  tbm 

appellate  division  of  the  supreme  court. 
1220.  Judgment   after  trial  by  Jury  of  specific  questions  of  faet. 
1226.  id.;  after  reference  to  determine  specific  questions  of  fact. 
122T.  Id.;  upon  motion  for  a  new  trial,  beard  by  the  appellata  dlTlaka 

of  the  supreme  court. 

1228.  Id.;  upon  trial  by  court  or  referee  of  the  whole  isime  of  fact. 

1229.  In    matrimonial    causes,    Judgment    can    be    rendered   only    by   ttm 

court. 

1230.  Pinal    Judgment    upon    decision    or    report    awarding    interl  >ctitoiry 

Judfnueut.   etc. 

1231.  Id.;  bow  final  Judgment  entered  and  settled  In  certain  ona. 

1232.  Interloontory  n^ference  or  iiiquisitlon;    how   reviewiu. 

1233.  Motion   for  Judgment   upon  a  special  verdict,   etc. 

1234.  Id.;  upon  verdict  subject  to  opinion  of  court. 

1236.  Interest  on  verdict,  etc..  to  be  included  ^n  rec  )very. 

1236.  Kn^ry  of  Judgment. 

1237.  Judgment-roll   to  be  filed;  of  what   It   consists. 

1238.  Id.;    by    vliom    prepared. 

1239.  Time  of  filing  JndgmtMit-roIl  to   be   noted. 

124U.  When  a  Jud'  merit   may  be   enforced  by  execution. 

1241.  When  a  Judgment  may  be  enforced  by  punishment  for  dlaobeylnsU 

1242.  Ueal  property;   how  sold.    Effect  of  conveyance. 

1243.  Security  upon   sale  by   referee. 

1244.  Conveyance  to  state  name  of  partr- 

S  121tt.  [Am'd,  1879.]  Judgment  by  defaolt  In  eerCatn 
MctiouN   on   contract  I  lioi^  taken. 

lu  an  action  8i)oclfied  in  section  four  hundred  and  twenty  of 
thia  act,  where  the  Hiunmons  was  personallr  served  upon  the 
defendant,  and  the  copy  of  the  complaint,  or  a  notice  stating 
the  sum  of  money  for  which  jndpment  will  be  taken,  was  served 
with  the  summonR,  or  where  the  defendant  has  appeared,  hut  has 
mftde  default  in  pleading,  the  plaintiff  may  take  judgment  by  de- 
fault, as  follows: 

1.  If  the  defendant  has  made  default  in  appearing,  the  plaintiff 
must  file  proof  of  the  service  of  the  summons,  and  of  a  copy  of 
the  complaint  or  the  notice;  and  nho  proof,  by  aHidavit,  that  the 
defendant  has  not  appeared.  Whereupon  the  clerk  must  enter 
final  judgment  in  his  fnvor. 

2.  If  the  defendant  hnd  seasonably  appeared,  but  has  made* 
default  in  pleading,  the  plaintiff  nni.«'t  file  proof  of  the  service  of 
the  summons  and  of  the  appearance  or  of  the  appearance  only: 
and  also  proof,  by  affidavit,  of  the  default.  Whereupon,  the  clerk 
must  enter  final  judgment  in  his  favor. 

If  the  defendant  has  made  default  in  appearing  or  pleading, 
aod  the  case  Is  not  on«^  where  the  clerk  can  enter  final  Judgment. 
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«s  prescribed  in  either  of  the  foregoing  subdiTisions  of  this  sec- 
tion, the  plaintijff  must  apply  to  the  court  for  judgment*  as  pre- 
Bcribed  in  section  1214  of  this  act. 

Substltiited  for  Go.  Proc.,   {   246,   part  of  subd.  1. 

I  1213.  AiBOiiiit  of  Judgment  In  avoli  oases }  bo^r  deter- 
mined. 

Where  final  judgment  may  be  entered  by  the  clerk,  as  pre- 
Bcribed  in  the  last  section,  tbe  amount  thereof  must  be  deter- 
mioed  as  follows: 

1.  If  the  complaint  is  verified,  the  judgment  must  be  entered 
for  the  sum,  for  which  the  complaint  demands  judgment;  or, 
at  the  plaintiff's  option,  for  a  smaller  sum;  and  if  a  computation 
of  interest  is  necessary,  it  may  be  made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the 
amount  due  to  the  plaintiff,  by  computing  the  sum  due  upon  an 
iDstrmnent  for  the  payment  of  money  only,  the  non-payment  of 
which  constitutes  a  cause  of  action,  stated  in  the  complaint;  and 
by  ascertaining,  by  the  examination  of  the  plaintiff,  upon  oath, 
or  by  other  competent  proof,  the  amount  due  to  him  for  any  other 
cause  of  action  stated  in  the  complaint.  If  an  instrument,  speci* 
fied  in  this  subdivision,  has  been  lost,  so  that  it  cannot  be  pro- 
duced to  the  clerk,  he  must  take  proof  of  its  loss  and  of  its  con- 
tents. Either  party  may  require  the  clerk  to  reduce  to  writing 
and  file  the  assessment,  and  the  oral  proof,  if  any,  taken  there- 
upon. 

Id. 

i  1214.  [Am'd,  1877,  1900.]  Appliontion  to  eonrt  for  Jitd«- 
ment  bx  default)  'wlien  necessary. 

Where  the  summons  was  personally  served  upon  the  defendant, 
within  the  State,  and  he  baa  made  default  in  appearing,  or 
where  the  defendant  has  appeared,  but  has  made  default  in 
pleading;  and  the  case  is  not  one  where  the  clerk  can  enter  final 
judgment,  as  prescribed  in  the  last  two  sections,  the  plaintiff 
may  apply  to  the  court,  or  to  a  judge  or  justice  thereof  out  of 
court,  for  judgment.  Upon  the  application  he  must  file,  if  the 
default  was  in  appearing,  proof  of  service  of  the  summons;  or. 
if  the  default  was  in  pleading,  proof  of  appearance,  and  also, 
if  a  copy  of  the  complaint  was  demanded,  proof  of  service 
thereof,  upon  the  defendant's  attorney;  and  in  either  case,  proof 
by  aflldavit,  of  the  default  which  entitles  him  to  judgment.  If 
one  or  more  of  the  defendants  have  appeared,  and  one  or  more 
defendants  have  failed  to  appear,  then  the  application  for  judg- 
ment must  be  made  to  the  couirt,  unless  the  defendants  who  have 
appeared  consent  to  the  making  of  such  application  to  a  judge 
or  justice  out  of  court. 

Substituted  for  the  flrat  seotence  of  Co.  Proc.,  |  246,  Bubd.  2;  L.  1900,  cb. 
147.    In  effect  Sept.   1,   1900.    See  Bole  20, 

I  121S.  [Am'd,  1877,  1901.]  Proceedings  on  saoh  an  appU- 
satloa. 

The  court,  or  a  judge  or  justice  thereof,  must  thereupon  render 
the  judgment  to  which  the  plaintiff  is  entitled.  It,  or  they,  may, 
without  a  jury,  or  with  a  jury  if  one  is  present  in  court,  make  a 
eompntation  or  aasessment,  or  take  an  account,  or  proof  of  a  fact, 
for  the  purpose  of  enabling  it,  or  them,  to  render  the  judgment, 
or  to  carry  it  into  effect;  or  it.  or  thpy,  may  in  its,  or  their,  dis- 
cretion, direct  a  reference,  or  n  writ  of  inquiry,  for  either  pur- 
pose; except  that  where  the  action  is  brought  to  recover  damaget 
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for  a  personal  injury  or  an  injury  to  property,  the  damages  must 
be  ascertained  by  means  of  a  writ  of  inquiry.  "Where  a  reference 
or  writ  of  inquiry  is  directed,  the  court,  or  a  judge  or  justice 
thereof,  may  direct  that  the  report  or  inquisition  be  returned  to 
the  court,  or  a  judge  or  justice  thereof,  for  its,  or  their,  further 
action;  or  it,  or  they,  may  in  its,  or  their,  discretion,  except  where 
special  provision  is  otherwise  made  by  law,  omit  that  (Erection; 
in  which  case  final  judgment  may  be  entered  by  the  clerk,  in  ac- 
cordance with  the  report  of  the  referee,  or  for  the  damages  ascer- 
tained by  the  inquisition,  without  any  further  application. 

Co.   Proc.,  S  246,   second  aDd  third  sentences  of  stibd.  2,  am^.    See  |  1289; 
L.  1801,  cb.  611.    In  effect  April  24,  1901. 

S   1210.    [Am*d,    1805,   1901.]    Application   for  Jmdffment  tm 
case  of  service  by  pabllcatioii»  etc. 

Where  the  summons  was  served  upon  the  defendant  without 
the  state,  or  otherwise  than  personally,  if  the  defendant  does  not 
demand  a  copy  of  the  complaint,  or  plead,  as  the  case  requires, 
within  twenty  days  after  the  service  is  complete,  the  plaintiff  may 
apply  to  the  court,  or  a  judge  or  justice  thereof,  for  the  judgment 
demanded  in  the  complaint.  Upon  such  an  application,  he  must 
file  proof  that  the  service  is  cbmplete,  and  proof,  hy  affidavit,  of 
the  defendant's  default.  The  court,  or  a  judge  or  justice  thereof, 
mu»t  require  proof  of  the  cause  of  action,  set  forth  in  the  com- 
plaint to  be  made,  cither  before  such  court,  or  such  judge  or  jus- 
tice, or  before  a  referee  appointed  for  that  purpose;  except  Uiat 
where  the  action  is  brought  to  recover  damages  for  a  personal 
injury,  or  an  injury  to  property,  the  damages  must  be  ascertained 
by  means  of  a  writ  of  inquiry  as  prescribed  in  the  last  section. 
If  the  defendant  is  an*  non-resident,  or  a  foreign  corporation,  the 
court,  or  a  judge  or  justice  to  whom  such  application  is  made, 
must  require  the  plaintiff,  or  his  agent  or  attorney*  to  be  exam- 
ined on  oath,  respecting  any  payments  to  the  plbihtiff,  or  to  any 
one  for  his  use,  on  account  of  his  demand,  and  must  render  the 
judgment  to  which  the  plaintiff  is  entitled.  But  before  rendering 
judgment,  the  court,  or  a  judge  or  justice  thereof,  to  whom  the 
application  is  made,  may,  in  any  case,  in  its,  or  their,  discretion, 
require  the  plaintiff  to  file  an  undertaking,  to  abide  the  order  of 
the  court  touching  the  restitution  of  any  estate  or  effects  which 
may  be  directed  by  the  judgment  to  be  transferred  or  delivered, 
or  the  restitution  of  any  money  that  may  be  collected-  under  or 
by  virtue  of  the  judgment,  in  case  the  defendant  or  his  repre- 
sentative applies  and  is  admitted  to  defend  the  action,  and  suc- 
ceeds in  his  defense. 

L.    1896,   cb.   682:    L.    1001.   ch.  511.     In  effect   April  24.  1001. 

f  1217.  Attacliinent  and  undertakinir  for  reatltvtiom, 
required  in  certain  actionii. 

A  judgment  shall  not  l>e  rendered  for  a  sum  of  money  onlv, 
upon  «in  application  made  pursuant  to  the  last  section,  except  in 
an  action  specified  in  section  (535  of  this  act.  Where  the  defend- 
ant is  a  non-resident,  or  a  foreign  corporation,  and  has  not  ap- 
peared, the  plaintiff,  upon  the  application  for  judgment  in  such 
an  action,  must  produce  and  file  the  following  papers: 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment,  granted  in 
the  action,  has  been  levied  upon  property  of  the  defendant. 

2.  A  description  of  the  property,  so  attached,  verified  by  affi- 
davit; with  a  statement  of  the  value  thereof,  according  to  tlie 
inventory. ; ^ 

*  Id  in  •riglnal.  " 
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3.  The  undertaking  mentioned  in  section  1210,  if  one  has  been 
required. 
From  Rale  34,  and  Co.  Proc.,   {  246,    part  of  aubd.  3,  am'd. 

S  1218.  [Am'd,  1870.]  When  Jndarment  cannot  be  taken 
•ffaimat  an  Infant  defendant. 

A  judgment  by  default  shall  not  be  taken  against  an  infant  de- 
fendant, until  twenty  days  have  expired,  since  the  appointment  of 
a  guardian  ad  litem  for  him. 

S««  Co.  Proc,  f  1}5,  and  ante,  f  471.    See  9  1858,   post. 

{  1219.    When  a  defendant  in  default  In  entitled  to  notice. 

A  defendant,  against  whom  judgment  is  taken,  pursuant  to  the 
foregoing  sections  of  this  article,  is  entitled  to  notice,  as  follows: 

1.  [Ani'd,  1870.]  If  he  has  appeared  generally  but  has  made 
default  in  pleading,  he  is  entitled  to  at  least  five  days*  notice  of 
the  time  and  place  of  an  assessment  by  the  clerk,  and  to  ak  least 
eight  days'  notice  of  the  time  and  place  of  an  application  to  the 
court  for  judgment. 

2.  In  a  case  where  an  application  for  judgment  must  be  made 
to  the  court,  the  defendant  may  serve  upon  the  plaintiff's  attor- 
ney, at  any  time  before  the  application  for  judgment,  a  written 
demand  of  notice  of  the  execution  of  any  reference,  or  writ  of  in- 
quiry, which  may  be  granted  upon  the  application.  Such  a  de- 
mand is  not  an  appearance  in  the  action.  It  must  be  subscribed 
by  the  defendant,  in  person,  or  by  an  attorney  or  agent,  who 
must  add  to  his  signature  his  office  address,  with  the  particulars, 
prescribed  in  section  417  of  this  act,  concerning  the  office  address 
of  the  i>laintiff's  attorney.  Thereupon  at  least  five  days'  notice 
of  the  time  and  place  of  the  execution  of  the  reference,  or  writ 
of  inquiry,  must  be  given  to  the  defendant,  by  service  thereof 
upon  the  person,  whose  name  is  subscribed  to  the  demand,  in 
the  manner  prescribed  in  this  act,  for  service  of  a  paper  upon 
an  attorney  in  an  action. 

See  Co.  Proc.,  {  2M6,  aubda.  1  and  2. 

I  1220.  liVhen  action  may  be  severed,  If  Issnes  of  la-vr 
and  laanea  of  fact  prenented. 

AVhere  an  issue  of  law  and  an  issue  of  fact  arise,  with  respect 
to  different  causes  of  action,  set  forth  in  the  complaint,  and  final 
judgment  can  be  taken,  with  respect  to  one  or  more  of  the  causes 
of  action,  without  prejudice  to  either  party  in  maintaining  the 
action,  or  a  defence  or  counterclaim,  with  respect  to  the  other 
<«causes  of  action,  or  in  the  recovery  of  final  judgment  upon  the 
whole  issue,  the  court  4nay,  in  its  discretion,  and  at  any  stage  of 
the  action,  direct  that  the  action  be  divided  into  two  or  more 
actions,  as  the  case  requires. 

I  1221.  [Ant'd,  1877.]  Jndirment  how  talc:en,  after  trial  of 
ls»aeB  of  la^r  and  liaanea  of  fact.  In  the  same  action. 

Where  one  or  more  issues  of  law,  and  one  or  more  issues  of 
fact,  arise  in  the  same  action,  and  all  the  issues  have  been  tried, 
final  judgment  upon  the  whole  issue  must  be  taken,  as  follows: 

1.  Where  an  application  must  be  made  to  the  court  for  judg- 
ment upon  the  issue  last  tried,  the  application  must  be  for  judg- 
ment, upon  the  whole  issue;  and  judgment  must  be  rendered 
accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  last 
tried  is  tried  at  a  term  of  the  court,  the  application  for  judg- 
ment, upon  the  whole  issue,  may  be  entertained,  in  the  discretion 
of  the  court,  at  that  term  and  with  or  without  notice;  if  not  se 
entertained,  it  must  be  hoard  as  a  motion. 
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3.  Where  the  issue  last  tried  is  tried  before  a  referee,  his  n- 

f)ort  must  Inward  the  proper  judgment  upon  the  whole  issue,  un- 
ess  otherwise  prescribed  in  the  order  of  reference. 

8  1228.  [Aiu*«l,  1879. j  Final  Jaddnent,  how  takem  ftftet 
Issue  of  lavF'Only. 

Final  judgment  upon  an  issue  of  law,  where  no  issue  of  fact 
remains  to  be  tried,  and  final  judgment  has  not  been  directed  as 
prescribed  in  section  ten  hundred  and  twenty-one  of  this  act,  may 
be  entered  upon  application  to  the  court  or  by  the  clerk  in  an 
action  specified  in  section  four  hundred  and  twenty  of  this  act. 

Co.  Proo.,  part  of  f  269.  am'd. 

I  1228.  [Am'd,  1877.]  Proceedlnyri  vpon  applleatloB  under 
tbe  laNt  two  sections. 

Upon  an  application,  by  either  party,  to  the  court,  for  final 
judgment,  after  the  <^ecision  of  an  issue  of  law,  as  prescribed  in 
the  last  two  sections,  the  court  has  the  powers  specified  in  sec- 
tion 1215  of  this  act,  upon  an  application  for  jud|rment  by  the 
plaintiff.  Where  final  judgment  may  be  awarded  m  a  referee's 
report,  as  prescribed  in  section  twelv'i  hundred  and  twenty-one 
of  this  act,  the  referee  may  make  a  computation,  or  an  assess- 
ment, or  take  an  account,  or  proof  of  a  fact,  for  the  purpose  of 
enabling  him  to  award  the  proper  judgment,  or  enabling  the  court 
Co  carry  it  into  effect;  and  he  may  ascertain  and  fix  the  damages, 
as  a  jury  may  do,  upon  the  execution  of  a  writ  of  inquiry. 

Id. 

{  1224.  [Am'd,  18&S.]  Id.|  npon  Interlocntory  Jndirnient, 
elc,  affirmed  at  a  term  of  the  appellate  division  of  the 
supreme  eonrt. 

When  an  order  or  judgment  is  wholly  or  partly  affirmec*  upon 
an  appeal  to  the  appellate  division  of  the  supreme  court,  and  no 
ibsue  of  fact  remains  to  be  tried,  the  appellate  division  may,  in 
its  discretion,  render  final  judgment,  unless  it  permits  the  ap- 
pellant to  amend  or  plead  over. 

I  .  1  93.  ch.  946. 

§  1225.  Jadflrment  after  trial  hy  Jury  of  specifle  qneatlona 
of  tavt. 

In  an  action  triable  by  the  court,  where  one  or  more  specific 
questions  of  fact,  arising  upon  the  issues,  have  been  tried  by  a 
jury,  judgment  may  be  taken,  ui)on  the  application  of  either 
party,  as  follows: 

1.  If  all  the  issues  of  fact  in  the  action  are  determined  by  the 
findings  of  the  jury,  or  the  remaining  issues  of  fact  have  been 
detennined  by  the  derision  of  the  court,  or  the  report  of  a  ref- 
eree, an  applies tion  for  judgment,  upon  the  whole  issue,  may  be 
made  as  npon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  judgment 
may  be  rendered  upon  the  whole  issue,  at  the  term  of  the  6ourt 
where,  or  by  direction  of  the  referee  by  whom,  they  are  tried. 

See  {f  970-972,  ante. 

§  1286.  Id.t  after  reference  to  detern&tne  spectfle  qno«« 
tlons  of  fact. 

Where  a  reference  has  been  made,  to  report  upon  one  or  more 
specific  questions  of  fact,  arising  upon  the  issue,  and  the  remaiA- 


c.  11. 1. 1.  a.  2  ENTERING  JUDGMENT.  {§  1227-Bl 

in^  issues  have  been  tried,  judgment  must  be  taken,  upon  the  ap- 
pbcatiou  of  either  party,  as  prescribed  in  section  1221   of  this 
act. 
Co.  Proc . .  part  of  f  273,  am'd.    See  If  9n  and  mi,  ante. 

i  1227.  [Aaa'd,  1806.]  Id.|  upon  motion  for  new  trlal» 
lienrd  by  the  appellate  dliriaion  of  the  aapreme  eourt. 

Where  a  motion  for  a  new  trial,  made  at  the  first  instance  at 
a  term  of  the  appellate  divisiou  of  the  supreme  court,  is  denied, 
judgment  may  be  taken,  as  if  the  motion  for  a  new  trial  had  not 
been  made,  after  the  expiration  of  four  days  from  the  entry  of 
the  order,  and  the  service,  upon  the  attorney  for  the  adverse 
party,  of  a  copy  thereof,  and  notice  of  the  entry;  but  not  before. 

L.    18W,  ch.   M«. 

i  1228.  [Am'd,  1879.]  Id.;  npon  trial  by  coart  or  referee 
of  the  Mrhole  laane  of  fact. 

Where  the  whole  issue  is  an  issue  of  fact,  which  was  tried  by 
a  referee,  the  report  stands  as  a  decision  of  the  court.  Except 
where  it  is  otherwise  expressly  prescribed  by  law,  judgment 
upon  such  a  report,  or  upon  the  decision  of  the  court,  upou  the 
trial  of  the  whole  issue  of  fact  without  a  jury,  may  be  entered  by 
the  clerk,  as  directed  therein,  upon  filing  the  decision  or  report. 
Co.  Proc.,  parts  of  U  267  and  272,  am'd. 

S  1229.  In  matrimonial  canaea,  Jadflrment  can  be  rendered 
only  by  the  conrt. 

In  an  action  to  annul  a  marriage,  or  for  a  divorce  or  separation, 
judgment  cannot  be  taken,  of  course,  upon  a  referee's  report,  as 
prescribed  in  the  last  section,  or  where  the  reference  was  made, 
as  prescribed  in  section  1215  of  this  act.  Where  a  reference  is 
made  in  such  an  action,  the  testimony,  and  the  other  proceedings 
upon  the  reference,  must  be  certified  to  the  court,  by  the  referee, 
with  his  report;  and  judgment  must  be  rendered  by  the  court. 

f  1230.  [Am'd,  1877.]  Final  Jndarment  npon  decision  or 
report  awardluiT  interloentory  JnclK'ment,  etc. 

In  a  case,  not  provided  for  in  the  foregoing  sections  of  this 
article,  where  the  decision,  upon  a  trial  by  the  court,  without  a 
jury,  or  the  report,  upon  the  trial  by  a  referee,  directs  an  inter- 
locutory judgment  to  be  entered,  and  the  party  afterwards  be- 
comes entitled  to  a  final  judgment,  an  application  for  the  latter 
may  be  made,  as  upon  a  motion.  And  where  a  judgment  requires 
the  appointment  of  a  referee,  to  do  any  act  thereunder,  the  ref- 
eree must  be  appointed  by  the  judgment,  or  by  the  court,  upon 
motion,  except  as  otherwise  prescribed  in  the  next  section. 

I   1231.   Id.  I   tkoyw   final   Jndsment   entered   and   settled   in 


In  an  action  triable  by  the  court,  an  interlocutory  judgment, 
rendered  upon  a  default  m  appearing  or  pleading,  or  pursuant  to 
the  dire  ^ion  contained  in  a  decision  or  report,  may  state  the  sub- 
stance of  the  final  judgment,  to  which  the  party  will  be  entitled. 
It  may  also  direct,  that  the  final  judgment  be  settled  by  a  judge, 
or  a  referc?.  In  that  case,  final  judgment  shall  not  be  entered, 
ontil  a  settlement  thereof,  subsoribpd  by  the  judge  or  referee,  is 
filed.  Where  an  interlocutory  judgment  awards  costs,  they  may 
b«   awarded   generally,   without   specifying   the   amount   thereof. 
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Where  the  final  judgnicut  is  directed  to  be  settled,  and  the  costs 
have  not  been  taxed  when  the  settlement  thereof  is  filed,  a  blank 
for  the  amount  of  the  costs  must  be  left  in  the  settlement;  and 
the  costs  must  be  taxed,  uud  the  blank  filled  up  accordingly,  by 
the  clerk,  when  the  final  judgment  is  entered. 

I  1232.  Interlocutory  reference  or  Inqnlaltfonj  lioifr  re- 
vle'vred. 

Where  a  reference,  or  writ  of  inquiry,  directed  as  prescribed 
in  section  1015,  or  section  1215  of  this  act,  has  been  executed, 
either  party  may  apply  for  an  order,  directing  a  new  hearing,  or  a 
new  writ  of  inquiry,  upon  proof,  by  affidavit,  that  error  was  com- 
mitted, to  his  prejudice,  upon  the  hearing,  or  in  the  report,  or 
upon  the  execution  of  the  writ,  or  in  the  inquisition.  In  a  proper 
case,  the  application  may  be  granted,  after  judgment  has  bt^n 
entered.  In  that  case,  the  judgment  may  be  siBt  aside,  either  then 
or  after  the  new  hearing,  or  the  execution  of  the  new  writ,  as 
justice  requires. 

I  1233.  Motion  for  Jadarment  upon  a  apeclnl  verdict,  etc. 

A  motion  for  judgment,  upon  a  special  verdict,  may  be  made 
by  either  party;  and  must,  in  the  first  instance,  be  heard  and  de- 
cided, at  a  term  held  by  one  judge. 
Co.  Proe.,  part  of  I  285.   See  I  1189,  ante. 

I  1284.  [Ani*d,  1H96.]  Id.|  npon  Tcrdlct  nnbject  to  opinion 
of  conrt. 

A  motion  for  judgment,  upon  a  verdict  subject  to  the  opinion  of 
the  court,  may  be  made  by  either  party;  and  must  be  heard  and 
decided  at  a  term  of  the  appellate  division  of  the  supreme  court. 
Id.   See  i  1185,  ante.    L.  18M.  ch.  946. 

I  1236.  Intereat  on  verdict,  etc.,  to  be  Indnded  In  re- 
oovery. 

Where  final  judgment  is  rendered  for  a  sum  of  money,  awarded 
by  a  verdict,  report,  or  decision,  interest  upon  the  sum  awardetl. 
from  the  time  when  the  verdict  wa.s  rendered,  or  the  report  or 
decision  was  made,  to  the  time  of  entering  Judgment,  must  be 
computed  by  the  clerk,  added  to  the  sum  awarded,  and  included 
in  tne  amount  of  the  judgment. 
Id.,  I  810,  am'd 

I  1236.  [Am*d,  189r.]     Bntry  of  Jndsment. 

Every  interlocutory  judgment  or  final  judgment  shall  be  signed 
by  the  clerk  and  iiled  in  his  ofilce,  and  such  signing  and  filing 
shall  constitute  the  entry  of  the  judgment.  The  clerk  shall,  in 
addition  to  the  docket-books  required  to  be  kept  by  law,  keep  a 
book,  styled  the  **  judgment-book,'*  in  which  he  shall  record  all 
judgments  entered  in  his  office. 
L.  18B7,  ch.  188.    In  effect  AprU  6.  1897.    See  L.  1897.  ch.  187. 

f  1237.  [Am'd,  1877,  1879,  191.3.]  Jndffment-roU  to  1»c 
;Aled|  of  ivhnt  It  conMlnta. 

The  clerk,  upon  entering  final  judgment,  must  immediately  file 
the  judgment-roll,  which  must  consist,  except  where  special  pn>- 
vision  is  otherwise  made  by  law,  of  the  following  papers:  the  huui- 
mons;  the  pleadings,  or  copies  thereof;  the  final  judgment,   and 
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the  interlocutory  judgmont,  if  any,  or  copies  thereof:  uud  each 
paper  on  file,  or  a  copy  'thereof,  and  a  copy  of  each  order,  which 
in  any  way  mvolTes  the  merits,  or  uecestsarily  uffects  the  judg- 
ment. If  judgment  is  taken  by  defaulL  the  judgmeut-roU  must 
also  contain  the  papers  required  to  be  filed,  upon  tsu  taking  judg- 
ment, or  upon  waking  application  therefor;  together  with  any 
report,  deci»iou  or  writ  of  iuquiry,  and  return  tUereto.  If  judg- 
ment is  taken  after  a  trial,  the  judgment-roil  must  contain  the 
rerdicr,  report,  or  decision;  each  offer,  if  any,  made  as  prescribed 
in  tliltt  act,  and  the  exceptions  or  case  then  on  file. 

Upon  an  appeal  to  the  court  of  appealH  from  a  judgment  or 
order  of  the  appellate  division  of  the  supreme  court,  the  opinion 
of  the  appellate  divisiop,  if  any,  shall,  for  the  purposes  of  the 
appeal,  be  deemed  to  be  u  part  of  the  judgment-roll  or  appeal 
papers. 

Co.  Proc.,  I  281,  subcL  1  and  2,  am*d.  Am'a  by  L.  1877.  cU.  41G:  L. 
18T»,   ch.   642  .'^  L,  1913,  ch.  548/      In  effect  S««pt.   1,   1913.     Sou   {   1717. 

1  -U288*  Id.s  by  'wboa&  prepared. 

The  judgment-roll  must  be  prepared,  and  furnished  to  the  clerK, 
by  the  attorney,  for  the  party,  ut  whose  iustauce  the  final  judg- 
ment is  entered;  except  that  the  clerk  must  attach  tnereto  the 
necessary  original  papers,  on  file.  Biit  the  clerk  may,  at  his 
option,  make  up  the  entire  judgment-roll. 

Substitute  for  Introductory  ijart  of  Co.  Proc.,  f  281. 

S  183&*  Time  of  fllliis  Ji^aarmeilt-roll  tp  be  noted. 

The  clerk  must  make  a  miuute,  upon  the  back  of  each  judg- 
ment-roll, filed  in  his  office,  of  the  time  of  filing  it,  specifying  the 
year,  niont'a,  day,  hour,  and  minute.  A  proceeding  to  enforce  or 
collect  a  fiual  judgment,  cannot  be  taken,  until  the  judgment-roll 
is  filed. 

2  R.  S.  300,  i  11,  &m*d. 

I  12M4)-  Wliei»  a  JnflsmeBt  mmr  be  enforcea  br  exeentlou. 

In  either  of  the  following  cases,  a  final  judgment  may  be  en- 
forced by  execution: 

1.  Where  it  is  for  a  sum  of  money,  in  faror  of  either  party;  or 
directs  the  payment  of  a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  eject- 
ment- or  for  dower. 

3.  in  an  action  to  recover  a  chattel,  where  it  awards  a  chattel 
to  either  party. 

Substitute  fur  Co.  Proc.,  part  of  fi  2S5.     Sec  8  1304,  post. 

I  1241  When  a  Judarment  mar  be  enforced  by  panliib- 
meat  for  dlaobeylngf  ft. 

In  either  of  the  following  ca8os,  a  judgment  may  be  enforced, 
by  serving  a  certified  copy  thereof,  upon  the  party  against  whom 
it  is  rendered,  or  tlie  ollicer  or  person,  who  j8  required  thereby, 
or  by  law,  to  obey  it;  aud.  if  he  refuses  or  wilfully  neglects  to 
obey  it,  by  punishing  him  for  n  coiitt'inpt  of  th:>  court: 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced  by  exe- 
cution, as  prescribed  in  the  last  settion. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot  be  en- 
forced by  execution,  as  pn'strilu'U   in  tho  last  section;  in   which 
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case,  the  part  or  parts,  which  cannot  be  so  enforced,  may  be  en- 
forced as  prescribed  iu  this  section. 

3.  Where  the  judgment  is  interlocutory,  and  requires  a  party 
to  do,  or  to  Refrain  from  doing,  an  act,  except  in  a  case  specified 
in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  into 
court,  or  to  an  officer  of  the  court;  except  where  the  money  is  due 
upon  a  contract,  express  or  implied,  or  as  damages  for  non-per- 
formance of  a  contract.  In  a  case  specified  in  this  subdivision,  if 
the  Judgment  is  final,  it  may  be  enforced,  as  prescribed  in  this 
section,  either  simultaneously  with,  or  before  or  after  the  issuinc 
of  an  execution  thereupon,  as  the  court  directs. 

Wubailtute  for  Co.  Proc..  pare  ot  %ZS5.    See  ft  2555,  post. 

S  1242.  (Aiii'd,  1877,  1(M)2,  1011.]  Real  property |  liow 
Mold;  effect  of  conveyance. 

Except  where  special  provision  is  otherwise  made  by  law,  real 
property  adjudged  to  be  sold,  must  be  sold  in  the  county  and 
borough  where  it  is  situated,  by  the  sherifif  of  the  county  or  by 
a  referee,  appointed  by  the  court  for  that  purpose,  who  must 
execute  a  conveyance  to  the  purchaser.  If  such  real  property  is 
situated  partly  iu  one  county  or  borough  and  partly  in  another 
and  is  so  circumstanced  that  a  sale  of  the  whole  will  be  most 
beneficial  to  the  parties,  the  court  rendering  judgment  may  direct 
ill  which  county  and  borough  the  whole  of  such  real  property 
shall  be  sold.  The  conveyance  is  eflFectual, •  to  pass  the  right, 
title  or  interest  of  a  party  adjudged  to  be  sold;  but  nothing  con- 
tained in  this  section  shall  be  deemed  to  repeal  or  modify  the 
provisions  of  any  law  specially  regulating  the  sale  of  real  prop- 
erty under  a  judgment  or  decree  of  any  court,  in  any  particnlar 
county  of  the  state. 

Co.  Proc.  iHKt  sentence  but  one.  of  8  287;  L.  1902.  ch.  138;  L.  1911, 
cb.    180.    In    etTec't    St'pt.    1.    1011. 

9  1243.  [Am*d,  1877.]     Security  upon  sale  by  referee. 

Where  a  referee  is  appointed  by  the  court,  to  sell  real  property, 
the  court  may  provide  for  his  giving  snch  security,  as  the  court 
deems  just,  for  the  proper  application  of  the  money  received 
upon  the  sale;  or  for  the  payment  thereof  by  the  purchaser, 
directly  to  the  person  or  persons  entitled  thereto,  or  their  at- 
torneys. 

5  1244.  [Ant*d,  1879.]    Conveyance  to  state  name  of  party. 

A  conveyance  of  property,  sold  by  virtue  of  an  execution,  or 
sold  pursuant  to  a  judgment,  which  specifies  the  particular  party 
or  parties,  whose  right,  title  or  interest  "is  directed  to  be  sold, 
must  distinctly  state,  in  the  granting  clause  thereof,  whose  ri^ht. 
title,  or  interest  was  sold,  and  is  conveyed,  without  naming,  in 
that  clause,  any  of  the  other  parties  to  the  action;  otherwise,  the 
purchaser  is  not  bonnd  to  accept  the  conveyance,  and  the  oflScer 
executing  it  is  liable  for  the  damages,  which  the  purchaser  sus- 
tains by  the  omission,  whether  he  accepts  or  refvses  to  accept  it 
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ARTICLES    THIRD. 

Docketing  a  judgment;  effect  thereof,  as  a  Hen  upon  real  property; 
suspending  and  discharging  the  lien;  satisfaction  and  assign- 
ment of  a  judgment. 

Sec.  1245.  Certain  clerks   to  koev  docket  books. 
12-I5a.  Current  docket  bookH. 

1246.  Id.;    to   docket   Jadgmenta. 

1247.  Piling   trauscrlpta.    and   docketing   Judgments   thereon. 

1248.  Penalty   for  clerk's   neglect. 

1249.  Dockets  to   bti  nubile. 

1250.  Judgment   not   to  be  a   Hen  until  docketed. 

1251.  Real   property   bound    for  ten  years   by  a  Judgment  thus  docketed. 

1252.  Real   property  maj   be  levied  upon   after  t<'n  years. 

1253.  Land   held   under   contract   not   bound    by   Judgment. 

1254.  Preference    of    mortgages    for   purchase    money. 
1235.  Certain    time   not   to   be   Included    In   the   ten   years. 

1256.  Court   may   order  lien  of  Judgment  to   be  susiM^nded   upon  appeal. 

1257.  From    what    time   order    suspends   the   lien. 

1258.  How   lien   suspended    In   any   other   county. 
1250.  When   and   how  lien   restored. 

1260.  Docket    of    Judgment,    how    cancelled. 

1200a.  Satisfaction   of  Judgment,    in   creditor's   absence. 

1201.  Satlsfactlon-plece   to   be   given   on   payment   of   Judgment. 

1202.  Assignor   must    acknowledge   assignment. 

1203.  Assignee   who   is   a   receiver,    etc.,    may   file   notice. 
1264.  Entry   in   pocket,    upon    return   of   execution   satisfied. 
1205.  Id.;  where  execution  returned  uusatlsfled. 

1260.  Sheriff   to  give  copy  of   satlsfit^l  execution;  clerk  to  enter  satis- 
faction. 

1267.  Docket;   when   to   be   discharged   and   cancelled. 

1268.  Discharge  of   a  Judgment   against   a   bankrupt. 

1269.  Power   of    courts    respecting   doi-ket. 

1270.  Clerk    to    file    and    note    assignment    of    Judgment. 

1271.  [Repealed.] 

1272.  To  what  Judgments  and  executions  this  article  applies. 

* 

i  1245.    [Am'd,  1885,  1911,  1912.]      Certain  clerka  to  keep 
docket  bo<»kii. 

Each  county  clerk,  niiil  the  clerk  of  th<*  city  court  of  the  city  of 
Xew  York,  uuist  keep  one  or  more  books,  ruled  in  columns,  coii-    ^ 
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veiiieut  for  makiug  the  entries  prescribed  in  section  twelve  hun- 
dred-and  forty -six;  in  which  he  must  docket,  in  its  regula;  order 
and  according  to  its  priority,  each  judgment,  which  he  is  required 
by  this  article  to  docket.     The  expense  of  procuring  new  books 
when  necessary  is  a  county  charge.     The  judgment  dockets  kept 
by  the  county  clerk  of  Nev/  York  county  must  hereafter  be  kept 
in  two  separate  sets  of  bopl^t);  one  s^t  to  be  designated  and  used 
for  judgment  debtors  that  are  individuals,  including  all  individual 
members  of  a  copartnership  or  of  a  firm  doing  business  under  a 
firm  name  or  style  as  stated  in  the  title  of  the  action,  and  the 
other  set  to  be  designated  and  used  for  judgment  debtors  that  are 
corporations,  a  joint  stock  company,  a  copartnership  or  a   firm 
name  or  style  under  which  a  person  or  persons  are  doing  business; 
iini  each  set   of  such  judgment  uockets  must  have  a    separate 
volume  or  volumes  for  each  letter  of  the  alphabet,  and  each  judr 
ment  docket  book  shall  have  its  letter,  and  the  year  or  years  of 
its  entries  plainly  marked  on  its  bnck  and  cover  and  on  every 
page.    A  judgment  docket  for  judgment  debtors  that  are  individuals 
shall  contain   the  nairies  of  those  judgment  debtor^  whose  last 
name  begins  with  the  letter  marjied  on  the  back  of  the  volumo. 
Each  volume  shall  also  haye  a  marginal  page  index  showing  each 
letter  of  the  alphabet  in  order.    uVncJ  a  page  of  such  judjrmeut 
docket  for  judgment  debtors  that  arc  individuals  shall  contain  the 
names  of  those  judgment  debtors  whos>e  first  namp  begins  with 
the  letter  or  whose  first  initial  is  the  letter  marked  oa  the  mar- 
ginal index  for  that  page;  except  tl>at  there  shall  be  at  the  Vmck 
of  each  of  such  volumes  blank  pages  uot  indexed  which   shall 
contain  the  names  of  those  judgment  debtors  whose  first  names 
or  initials  are  stated  in  the  title  of  the  action  to  be  unknown 
or  fictitious.     And  a  judgment  docket  for  those  judgment  debtors 
that  are  corporations,  a  joint  stock  company,  a  copartnership  or 
a  firm  name  or  style  under  which  a  person  or  persons^  art)  doing 
business    shall    contain    the    names    of    those    judgment    debtors 
the    first    letter     or    initial    of    whose    name    as    it    appears, 
following      the      prefixed      articles     "A,''      "An,"     or     **  The,'* 
l»    the    letter    marked    on    the    page    and    on    th^    b4ck     of 
the  book.     And  there  must  be  prepared  and  kept  two  separate 
sets    of    volumes    for    judgment    dockets,    designated,    lettered, 
indexed  and  marked  as  hereinbefore  provided  in  which  there  shall 
be  entered  in  the  same  manner  as  hereinbefore  directed  to   be 
entered,  in  their  regular  order  and  according  to  their  priority  anj 
as  soon  as  it  may  be  practicable  to  have  it  done,  the  names  of 
judgment  debtors  against   whom  judgments  have  been  docketed 
within  ten  years  of  the  time  of  the  making  of  the  entry  in  such 
volumes.     And  the  county  clerk  of  New  York  county  shall  prepare 
and  kt'ej)  a  card  index,  supplemental  to  the  judgment  docket  hooks 
htTciubeforo  provided  for,  wherein  he  shall  enter  and  arrange  in 
alphabetical  order  the  names  of  all  judgment  debtors  hereinbefore 
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directed  to  be  docketed.  And  with  every  entry  of  a  judgment 
in  an  action  begun  on  or  after  September  first,  nineteen  hundred 
and  eleven,  ther^  shall  be  entered  as  a  part  of  such  entry  the 
number  of  the  action  and  the  year  in  ^hieh  it  was  begun. 

Am'il  by  U   18dS,  ch.  i>4C:  L.   1911,   ch.   2d0;  L.  1912,  ch.  344,  in  effect  Apr. 
19.   1912. 

I  1240-a.  lAMtik^^f  1911,  Aild  liiMM,  lOlS.]    Clii'frelit  docket 
books.  * 

The  eotinty  clefrk  of  New  York  county  tnust  keep  books  to  be 
known  as  current  docket  books.  Each  half  page  of  space  in  each 
book  shall  be  conseeutirely  numbered  in  a  series  of  consfecutive 
numbers  for  each  year  and  shall  be  deroted  to  one  action.  On  a 
half  page  so  numbered  the  clerk  shall  Gnter  the  title  of  the  action 
having  the  same  consecutive  number  for  that  year,  with  the 
narnc^  of  the  plaintiffs  and  defendants  and  attorneys  in  full,  and 
in  chronological  order  a  brief  description  of  each  pap&r  as  it  is 
filed,  together  with  the  date  of  filing  thereof  also  the  venlict, 
report  or  decision,  if  any,  rendered  in  the  action  as  of  the  date  of 
the  rendering  thereof,  also  all  rirdet's  and  judgments  in  the  action. 
Ail  interlocutory  and  provisional  procecdihgs,  and  proceedings 
supplementary  fo  execution,  shall  be  entered  on  the  same  half 
page  of  the  docket  as  the  action  out  of  which  they  arise,  except 
in  actions  where  th^  entries  are  so  voluminous  as  to  require  one 
or  more  additional  half  pagea  of  space;  in  which  case  the  entries 
shall  be  continued  under  the  same  number  upon  other  pages  of 
that  or  a  subsequent  docket  book,  reft»renco  thereto  being  entered 
at  the  end  of  ^the  first  and  all  additional  half  pages,  and  the  clerk 
upon  entering  the  description  of  a  paper  filed  in  an  action  shall 
enter  upon  its  front  page  and  opposite  the  title  caption  the  numln^r 
of  the  action  and  the  filing  date  and  number  of  entry  of  the 
paper.  There  shall  be  kept  an  alphabetical  index  of  all  the 
actions  entered  in  such  current  docket  books  during  any  year, 
which  index  shall  consist  of  two  sets  of  separate  volumes,  one 
set  to  be  desiginated  and  used  for  indexing  actions  wherein  the 
plaintiff  or  j»laintififs  are  individuals,  including  all  individual 
members  of  a  copartnership  or  of  a  firm  doing  business  under  a 
firm  name  or  style  as  stated  in  the  title  of  the  action,  and  the 
other  set  to  bfe  designated  and  used  for  indexing  actitms  wherein 
th^  plaintiff  or  plaintiffs  are  corporations,  a  joint  stock  company, 
a  copartnership  or  a  firm  name  or  style  under  which  a  person 
or  persons  are  doing  business.  Each  of  such  sets  of  index  books 
shall  have  a  separate  volume  or  volumes  for  each  letter  of  the 
alphabet,  and  the  volumes  designated  and  used  for  indexing . 
actions  wherein  the  plaintiff  or  plaintiffs  are  individuals  shall 
have  a  marginal  page  index  showing  each  letter  of  the  alphabet 
in  order,  and  shall  have  the  designation  of  its  set  of  books,  its 
letter  and  the  year  or  years  of  its  entries  plainly  marked  on  it^ 
back  and  cover  and  on  every  pa^e.     And  all  such  actions  shall 
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be  indexed  in  such  index  Tolumes  according  to  all  the  plaintiffs 
of  each  title,  in  the  same  manner  as  it  is  provided  iu  Hectiun 
twelve  hundred  and  forty-live  that  judgment  debtors  shall  be 
docketed  in  the  judgment  docket  books,  and  in  every  case  the 
serial  number  of  the  action  shall  be  entered  opposite  the  name  in- 
dexed. Within  thrive  days  after  a  summons,  writ  or  other  original 
process  is  served  in  an  action  in  the  supreme  court.  New  York 
county,  the  attorney  or  party  causing  the  same  to  b?  sei*ved  shall 
file  said  process  with  proof  of  service  in  the  office  of  the  clerk 
who  has  custody  of  the  records  of  the  court  in  which  the  action 
is  brought.  The  said  clerk  shall,  upon  receipt  thereof,  stamp  the 
same  upon  its  front  page  with  a  certain  number  to  be  one  of  the 
series  for  that  year,  and  enter  in  the  current  docket  book,  on  the 
half  page  bearing  the  same  number,  the  names  of  the  parties  as 
they  appear  on  said  process,  and  the  name  and  address  of  the 
attorney  who  issued  the  same.  And  the  attorney  or  party  causing 
such  summons,  writ  or  original  process  to  be  served  shall,  upon 
demand,  give  to  the  party  so  served,  or  to  the  attorney  of  such 
party,  the  number  so  stamped  by  the  clerk,  stamped  or  indorsed 
upon  a  paper  with  the  title  of  the  action,  and  the  name  and 
address  of  the  attorney  or  party  who  made  or  caused  the  service 
to  be  made.  All  papers  in  the  action  shall  bear  the  same  number 
and  year  as  the  summons,  writ  or  other  original  process,  which 
number  shall  constitute  a  part  of  the  title  of  such  action.  All 
original  papers  in  the  action,  with  proof  or  admission  of  their 
service,  not  later  than  the  day  after  their  service,  shall  be  filed 
with  or  mailed  to  the  clerk  who  stamped  the  number  on  tho 
summons,  writ  or  other  original  process.  All  papers  to  be  here- 
after filed  with  the  clerk  of  New  York  county  must  be  flat  and 
filed  flat.  The  word  **  action  "  as  used  in  this  section  shall  mean 
"  action  or  special  proceeding."  Whenever  a  paper  pertaining  to 
any  action  begun  prior  to  the  passage  of  this  act  is  filed  in  the 
office  of  the  clerk  who  has  custody  of  the  records  of  the  court  in 
which  the  action  is  pending  the  clerk  shall  upon  receipt  of  such 
paper  stamp  the  same  upon  the  front  page  with  a  certain  number, 
to  hi*  one  of  a  series  of  consecutive  numbers  for  the  year  in  which 
said  action  was  brought,  and  shall  enter  in  a  current  docket  book 
prepared  for  that  year  the  names  of  the  parties  to  the  action  and 
the  name  and  address  of  the  attorney  who  filed  the  paper,  in 
the  same  manner  as  if  such  paper  were  the  original  summons, 
writ  or  other  process  in  such  action;  and  the  clerk  «hall  as  soon 
as  practicable  thereafter  stamp  or  indorse  that  number  upon 
every  paper  in  that  action  theretofore  filed  in  his  office  and  shall 
enter  such  papers,  as  they  are  so  numbered,  in  such  docket  book 
in  the  same  manner  as  if  such  docketing  had  i)een  begun  with 
the  first  paper  in  such  action.  And  all  such  entries  in  such  docket 
books  of  actions  begun  prior  to  the  passage  of  this  act  shall  be 
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indexed  in  separate  volumes  for  each  letter  of  the  nlphubet,  and 
for  corporations,  a  joint  stock  coiupuuy,  a  copartnership  or  u  per- 
son or  persons  doing  business  under  a  firm  name  or  style,  as 
hereinbefore  provided,  in  the  same  manner  as  actions  begrun  after 
the  passage  of  this  act  are  hereinbefore  directed  to  be  indexed. 
Whenever  an  action  is  transferred  to  another  court,  or  the  place 
of  trial  changed,  the  clerk  to  whom  the  papers  in  such  action  are 
delivered  shall  enter  in  the  current  docket  book  in  which  he  mnke'i 
entries  copies  of  all  entries  theretofore  made  in  said  action,  and 
shall  continue  to  make  subsequent  entries  therein  in  the  same 
manner  as  if  the  process  had  originally  been  filed  with  him.  AH 
pa|>er8  Dumbered  and  docketed  as  herein  directed  shall  be  filed 
together;  and  on  the  entry  of  final  judgment  in  any  action  all 
the  papers  in  that  action  shall  be  arranged  in  the  order  of  the 
dates  on  which  they  w^re  filed  and  shall  be  fastened  or  bound  to- 
gether flat  with  the  judgment-roll  and  so  filed.  The  county  clerk 
of  New  York  county  shall  appoint,  subject  to  the  rules  of  the  state 
civil  service  commission,  such  subordinates  as  may  be  ne<*eossary 
for  the  work  required  to  be  done  in  his  office  under  the  provisions 
of  this  act,  and  shall  designate  the  positions  and  fix  the  compensa- 
tion of  such  subordinates,  subject  to  the  approval  of  the  board  of 
estimate  and  apportionment  of  tlie  city  of  New  York;  and  the 
comptroller  of  the  city  of  New  York  shall  issue  and  sell  certifi- 
cates of  indebtedness  to  an  amount  sufficient  to  provide  for  the 
payment  of  the  salaries  of  such  subordinates  during  the  year 
nineteen  hundred  and  twelve,  which  shall  be  a  charge  against  the 
county  of  New  York,  and  an  amount  sufficient  to  pay  and  dis- 
charge the  certificates  so  issued  shall  be  included  in  the  budget 
made  by  said  board  of  estimate  and  apportionment  for  the  year 
nineteen  hundred  and  thirteen. 
Added  Lw  1911.  ch.  280.      Am'd  by  L.  1912,  ch.  344,    in   effect  Apr.    16,   1912. 

I   1240.  Id.;  to  docket  Jndflrmenta. 

Each  clerk,  specified  in  the  last  section,  must,  when  he  files  a 
judgment-roll,  upon  a  judgment,  rendered  in  a  court  of  which  he 
is  <lerk.  docket  the  judgment,  by  entering,  in  the  proper  docket- 
lH>ok.  the  following  particulars,  under  the  initial  letter  of  the 
surname  of  the  judgment  debtor,  in  its  alphabetical  order: 

1.  The  name,  at  length,  of  the  judgment  debtor:  and  also  his 
residence,  title,  and  trade  or  profession,  if  any  of  them  are  stated 
in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

3.  The  sura,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day,  hour,  and  minute,  when  the  judgment-roll  was 
fiied. 

it.  The  day,  hour,  and  minute,  when  the  judgment  was  dock- 
eted in  his  office. 
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6.  The  court  in  which  the  judgment  was  rendered,  and,  If  it 
was  rendered  in  the  supreme  cx>urt,  the  county  where  the  judg- 
ment-roll is  filed. 

7.  The  name  of  the  attorney  for  the  party  recovering  the 
Judgment. 

If  there  are  two  or  more  judgment  debtors,  those  entries  must 
be  repeated,  under  the  initial  letter  of  the  surname  of  each. 
1  R.  S.  861,  S  13  (2  Edm.  373),   remodelled  and  am'd. 

i  1247.  Fllinv  trttitmeviptUf  and  dooketinar  Jud^meatta 
tMereon. 

A  clerk,  with  whom  a  judgment-roll  is  filed,  upon  a  judgment 
docketed  as  prescribed  in  the  last  section,  must  furnish,  to  any 
person  applying  therefor,  and  paying  the  fees  allowed  by  law,  one 
or  more  transcripts  of  the  docket  of  the  judgment,  attested  by 
his  signature.  A  county  clerk  to  whom  such  a  transcript  is  pre- 
sented, must,  upon  payment  of  his  fees  therefor,  immediately  file 
it,  and  docket  the  judgment,  as  prescribed  in  the  last  section,  iit 
the  appropriate  docket-book,  kept  in  his  office. 

Ij.  1840.  eh.  486,  |  26  (4  Edm.  692),  am'd. 

I  1248,  Penalty   for   clerk*ii   neRlcct. 

A  clerk  w-ho  omits,  as  soon  as  practicable,. to  docket  a  judgment 
required  to  be  docketed,  or  to  furnish  a  transcript  of  a  judgment, 
so  docketed  in  his  office,  as  prescribed  in  the  last  two  sections, 
forfeits,  to  the  person  aggriered,  two  hundred  and  fifty  dollars,  in 
addition  to  the  damages  sustained  by  reason  of  the  omission. 

1  B.  8.  862.   f  20  (2  Edm.  874). 

I  1249.  Docketa    to   be    public. 

A  docket-book,  kept  by  a  clerk,  must  be  kept  open,  during  the 
business  hours  fixed  by  law,  for  search  and  examination  by  any 
person. 

Id.,  I  19. 

I  1250.  Jadirtfient  not  to  be  a  lien  nntll  docketed. 

A  Judgment,  required  to  be  docketed,  ae  prescribed  in  this  ar- 
ticle, neither  affects  real  property  or  chattels  real,  nor  is  entitled 
to  A  preference,  until  the  judgment-roll  is  filed,  and  the  judgment 
docketed. 

Id.,  I  13.  am'd. 

I  1261.  [Am'd,  1902,  1905.]  Real  property  bottnd  for  ten 
yeara  by  a  Jadinnent  thua  docketed  i  Indgrttienta  airalnat 
peraona   aued   by  a,   llctlttona    nstiue. 

Except  as  otherwise  specially  prescribed  by  law,  and  except 
also  as  in  this  section  boluw  provided,  a  judgment,  hereafter 
rendered,  which  is  docketed  in  a  county  clerk  s  o^ice,  as  pre- 
scribed In  this  article,  binds,  and  i^^  a  charire  upon,  for  ten  years 
after  filing  the  jndjjnient  roll,  and  no  lonjjer,  the  real  property 
and  chsttels  real,  in  that  county,  which  the  judcrment  debtor  hn*s 
at  the  time  of  so  docketing  it.  or  which  he  acquires  at  any  time 
afterwards,  and  within  the  ten  yi^ars.  Trovided  however  that 
no  judgment  shall  be  a  charge  uiion  or  bind  the  real  property 
of  any  person  unless  and  until  lie  be  desicnated  by  his  name  in 
a  docket  of  such  judgment  in  the  office  of  the  clerk  in  the  county 
where  such  property  is.  T'p(Jti  such  noti<'e  to  a  judgment  debtor 
as  the  court  may  direct  the  supnane  court  may  order  that  any 
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jadgmeut  iieretufore  or  hereafter  reudered  therein  against  such 
debtor  be  amended  so  as  to  aeaignate  such  debtor  by  his  name 
and  that  the  cleric  of  the  county  in  which  the  judgment  roll  is 
tiled  redocket  such  judgment  as  so  amended;  and  from  the  time 
of  such  redocket  during  the  remainder  of  ten  yeare  from  the  fil- 
ing of  the  judgment  roil,  such  judgment  shall  bind  and  be  a 
charge  upon  the  real  property  and  chattels  real  m  that  county 
which  such  judgment  debtor  may  have  at  the  time  of  such  re- 
docket or  may  thereafter  within  said  ten  years  acquire,  and  a 
transcript  of  such  new  docket  may  be  tiled  and  docketed  in  the 
office  of  the  clerk  of  any  other  county  in  the  state  in  like  manner 
and  with  like  eftect  as  a  transcript  of  an  original  docket  may  be 
filed.  Upon  such  notice  to  a  judgment  debtor  as  the  court  may 
direct  any  court  other  than  the  supreme  court  may  order  tliat, 
any  judgment  heretofore  or  hereafter  rendered  therein  against 
such  debtor  and  any  docket  thereof  in  such  court  be  amended  so 
as  to  designate  such  debtor  by  his  name,  and  at  any  time  after 
such  amendment  shall  have  been  made  a  transcript  of  the  docket 
of  such  judgment  as  so  amended  may  be' filed  and  docketed  in 
the  office  of  the  clerk  of  any  county  in  this  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may 
be  filed. 

Thla  und  next  section  are  substitutes  for  2  R.  S.  359,  {|  3  and  4;  L.  1840. 
ch.  386.  §  25;  and  Co.  Proc,  part  of  §  282;  L.  1902,  oh.  818;  L,  1900,  ch.  482. 
la  effect  May  16,    190S. 

I  1252.  Real  property  may  be  leTled  upon  after  ten 
yean. 

When  ten  years  after  filing  the  judgment-roll  bav«  expired,  real 
property  or  a  chattel  real,  which  the  judgment  debtor,  or  real 
property  which  a  person,  deriving  his  right  or  title  thereto,  as  the 
heir  or  deYiseef*!  the  judgment  debtor,  then  has,  in  any  county, 
may  be  levied  upon,  by  virtue  of  an  execution  against  property, 
issued  to  the  sherifif  of  that  county,  upon  a  judgment  hereafter 
rendered,  by  filing,  with  the  clerk  of  that  county,  a  notice,  sub- 
scribed by  the  sheriff,  describing  the  judgment,  the  execution,  and 
the  property  levied  upon;  and,  if  the  interest  levied  upon  is  that 
of  an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  muKt  be  recorded  and  indexed  by  the 
clerk,  a«  a  notice  of  the  pendency  of  an  action.  For  that  purpose, 
the  judgment  debtor,  or  his  heir,  or  devisee,  named  in  the  notice, 
is  regardeil  as  a  party  to  an  action.  The  judgment  binds,  and  be- 
comes a  charge  upon,  the  right  and  title  thus  levied  upon,  of  the 
judgment  debtor,  or  of  his  heir  or  devisee,  as  the  case  may  be, 
only  from  the  time  of  recording  and  indexing  tlie  notice,  and  until 
the  execution  is  set  aside,  or  returned. 

{  ia63.  i/aail  lield  nadf^r  contract  not  bound  by  Jadgr- 
naent. 

The  interest  of  a  person,  holding  a  contract  for  the  purchase 
of  real  property,  is  not  bound  by  the  docketing  of  a  judgment; 
and  cannot  be  levied  upon  or  sold,  by  virtue  of  nn  execution,  is- 
sued upon  a  judgment 

1  B.  B.  744.  flnrt  paragraph  of  §  4  (1  Edm.  fiOO).    .Seo  {$  64R.  1370,  1874. 

I  1254.  Prefereaee  of  laortKnffeii  for  pnrchnne-nioney. 

Where  real  property  is  sold  and  conveyed,  and,  at  the  same 
time,  a  mortgage  thereupon  is  given  by  the  purchaser,  to  secure 
the  payment  of  the  whole  or  a  part  of  the  purchase-money,  the 
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piece,  UDiesR  it  has  been  re('«)rde(i.  in  I  he  proper  book  for  record- 
iiifC  deeds,  in  that  or  another  county;  in  which  case,  the  Kati:»- 
faction-piece  niU8t  refer  to  the  record,  and  the  clerk  may,  for 
his  own  indemnity,  require  evideuce  of  a  record  I'emainiug  iu 
another  office. 

The  execution  of  e^ch  satisfaction-piece  or  power  of  attorney 
must  be  acknowledged,  before  the  clerk,  or  his  deputy,  and  cer- 
tified by  him  thereupon;  or  it  mu«t  be  acknowledged  or  proved, 
and  certified,  in  like  manner  a.s  a  deed  to  be  recorded  in  the 
county  where  it  i«  filed. 

4.  In  the  absence  of  a  ntitisf action  piece  unc^er  any  of  the  fore- 
going provisionh  of  this  .se<liou  ihi.*  doi-ket  of  a  jmlguicut  must  be 
canceled*  satisfied  and  di.scharKed  by  the  clerk  iu  whose  otTiiC 
the  judgment-roll  is  tiled  at  any  time  if  tlie  judgment  debtor,  ur 
his  legal  representatives,  or  any  other  person  shall  deposit  with 
such  clerk  a  sum  of  money  equal  ti)  the  amount  of  the  judgment, 
or  if  the  docket  shows  a  partial  satisfaction  thereof,  the  unpaid 
residue  thereof,  with  interest  to  the  time  of  such  depot^it  and  in 
adtlitiou  thereto  a  sum  equal  to  one  per  centum  of  said  judgment 
or  unpaid  residue.  There  shall  be  delivered  to  such  ch-rk  with 
such  a  deposit  a  certificate  of  the  sheriff  of  the  same  county  dated 
on  the  day  of  such  deposit  that  no  execuli(»n  upon  the  judgment 
is  iu  his  hands.  Uiion  any  such  i)aymeut  and  delivery  of  su4'h 
certificate  the  clerk  shall  enter  uixm  the  judgment  docket  the 
words  ••  satisfied  and  <liseharged  by  deposit."  All  the  provisions 
of  section  twelve  hundred  and  sixty-seven  of  this  act,  so  far  as 
they  affect,  shall  be  applicable  to  this  sulMlivi.sion  of  this  section, 
except  that  the  clerk  of  a  county  with  whou)  a  judgment  has 
been  docketed,  but  with  whom  the  judgment-roll  has  not  been 
filed,  before  filing  the  transcri|)t  and  canceling  and  discharging 
the  docket  of  a  judgment  satisfied  of  record  pursuant  to  this 
subdivision  of  this  section,  shall  also  require  to  be  deliverwi  fo 
hiui  in  addition  to  the  certificate  provided  for  in  sectitm  twelve 
hundred  and  sixty -seven  of  this  act,  a  certificate  of  the  sheriff  of 
the  same  county  sliowing  that  U(»  execution  is  in  his  hands  or 
that  an  execution  is  in  his  hands  and  that  he  has  received  pay- 
ment of  all  fees  to  which  he  wouhl  by  law  be  entitled  if  he  had 
collcctetl  by  virtue  of  an  execution  the  amount  of  said  judgment 
or  unpaid  residue  thereof  with  interest.  It  shall  be  the  duty 
of  such  sheriff"  to  accept  such  fees  without  payment  to  him  of  the 
amount  of  the  judgment  or  any  part  thereof,  upon  there  being 
delivered  to  him  a  certifi<-rtte  of  the  clerk  with  whom  the  judg- 
ment-ndl  is  filed,  showing  that  the  judgment  has  l»een  satisfied  of 
rec<»rd:  and  it  shall  be  the  duty  of  any  sheriff  to  give  any  ami 
all  certificates  re<|uired  under  this  subdivision  of  this  section, 
upon  eornpliance  with  the  provisions  hereof  and  he  shall  tie 
entitled  to  receive  fifty  cents  for  e«ch  certificate.  All  deposits  of 
money  hereunder  shall  be  eonsi«lere<l  as  pai*!  into  court  and  shall 
be  subject  to  the  provisitms  of  the  code  of  civil  procedure  relative 
to  the  payment  of  money  into  <*onrt,  and  the  surrender  of  such 
money  l>y  an  order  of  the  court.  The  ndditional  one  per  centum 
to  be  deposited  as  aforesaid  shall  be  in  payment  of  all  f<»es  of  the 
financial  otficer  of  the  city  or  county  with  whom  an3-  money  i.s  de- 
posited hereunder.  But  no  provision  of  this  subdivi8)(m  shall 
affect  the  right  of  the  judgment  creditor  to  appeal  from  the  judg- 
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ixlHit,  or  make  anj'   motion   with  rt'spoct   thereto,  nor  shall  any 
proceedings  on  appeal  be  affected  by  this  subdivision. 

2  II.  S.  302,  11  22,  2n  and  24  (2  Ednt.  37."}).  «iul  L.  1834.  oh.  2(12. 
11  1,  2  ana  3  (4  Bdm.  622).  AniM  by  L.  1H90,  cb.  95;  L.  1911,  cb.  509; 
U  1913.  ch.  39.    la  effect  iSept.  1,  1913. 

$   1201.   Satisfaction-piece    to    be    iirl%'en     on    payment    of 
jadgrittent. 

The  person,  entitled  to  enforce  a  judgiucJit.  must  execute,  and 
acknowlt'dge  before  the  proi)or  officer,  a  satisfaction-piece  thereof, 
at  the  request  of  the  judgment  debtor,  or  of  a  pers^on  interesieu 
in  the  property  bound  by  the  judgment,  upon  presentation  <.f  a 
satisfaction-piec^,  and  payment  of  the  sum  due  upon  the  judg- 
ment, and  tue  fees  allowed  by  law  for  taking  the  acknowledg- 
ment of  a  deed. 

Id..    !    25    (2    Edm.    3*5).    am'd. 

I  12<>2.  [Ain*«t,  is$>5.]  AM.Hl($^nor  ninMt  iickiio^vledBc  nM- 
«i|riiiiieMt. 

A  pcrRou  who  has  heretofore  exectitefl,  or  hereafter  exeeules. 
a  written  as.«<ighnl^nt  of  a  jlidginelit,  (jwned  by  him,  without 
acknowledgltil?  the  exechti^iu  thereof,  bi'fore  i\u  oHl<er  authorized 
to  take  the  nckhowlerlginent  of  a  deed.  mu.>it  so  Uckiiowledge  it, 
at  the  i*eque.*^t  of  hij<  ^s^^igllee,  or  of  a  subsequent  assignee  thereof, 
or  of  the  judgnleiit  debtor,  n\U)n  presentation  of  the  assignment, 
and  payhient  of  the  Officer's  fees. 

L.    lJs95,    ch.    94C. 

i   12tl3.  AaMiivnee  who  In  a  recel^'er,  etc.,  may  file  notice. 

A  resident  of  the  State,  or  a  person  having  an  ofhee  within  the 
State,  for  the  reguhir  transaction  ot  business,  in  person,  who 
liecomes  the  owner  of  a  judgment,  l)y  rirttie  of  a  general  asslgn- 
meiJt  fur  the  benefit  of  creditors,  or  of  Un  appointment  as  n 
reeciver,  or  trtistee  or  jtssigileo  of  an  insolvent  ilelitor  or  bank- 
rupt, may  file  with  the  clerk,  in  whose  office  the  judgment-roll  is 
tiled,  a  notice  of  the  apsignment,  or  of  his  api»oiulment,  and  of 
his  ownership  of  the  judgment.  The  notice  must  be  subscribed 
by  him,  adding  to  his  signature  his  place  of  residence,  and  also, 
if  he  resides  without  the  State,  his  ollice  address.  A  notice  so 
tiled  has  the  ^alne  force  nhd  eff^-t,  for  the  pittpo^es  of  this 
article,  as  if  It  t^df?  ail  avsslgument  of  the  judgineut. 

1  1X64.  £:ntry  in  dl>c1<H,  Hjyoh  i-etilrfi  tft  ^x^i^jitiftn  Htit- 
iailed. 

"Whore  an  execution  is  returned,  wholly  or  partly  satisfied,  the 
clerk  must  make  an  entry  of  rhe-satisfaction.  or  iiartial  satisfac- 
tion. In  the  docket  of  the  jiidgment.  upon  which  it  was  Issued. 
TheretiiKin  the  jndgilient  is  <leeitiod  snti^tied,  to  the  extent  of 
the  aiilcJnnt  rfetutned  :tJ4  t'olltrted,  unlos's  the  retilhn  iS  vacated 
by  tli^  cdttrt: 

2  R.    S.    362.    C   2l3   (2  Edm.   375). 

f   12tl5.   Id.;   ivliere    execution    returned    unsfntififled. 

Where  an  execution  is  returned  wholly  unsatisfied,  the  clerk 
innst  ffftnt^^ihtei.t  ttfftke,-  In  the  do<ket  of  the  judgment.  up(m 
which  it  was  isHued,  an  entry  of  the  fact,  stating  the  time  when 
tlie  exetwtiott  wftri  rfettirtied. 
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{  I'M^ii,  Sherlir  to  arlve  copy  of  ■atlnflecl  execution;  clerk 
to  enter  Mat  tiff  action. 

_  A  sheriff,  upon  being  paid  the  full  amount  due  upon  an  execu- 
tion in  hiM  hands,  must  immediately  indorse  thereupon  a  return 
of  satisfaction  thereof.  He  must  also  deliver,  to  the  person 
making  the  paj-meut,  upon  the  latter's  request,  and  payment 
of  the  fees  allowed  by  law  therefor,  a  certified  copy  of  the 
execution,  and  of  the  return  of  satisfaction  thereupon:  which 
may  be  filed  with  the  clerk  of  the  same  county,  who  must  there- 
upon cancel  and  discharge  the  docket  of  the  judgment,  as  if  the 
judgment-roll  was  filed  in  his  office,  and  the  execution  was  re- 
turned to  him,  as  satisfied.  But  this  section  does  not  exonerate 
the  sheriff,  from  his  duty  to  return  the  execution,  to  the  clerk 
with  whom  the  judgment-roll  is  filed. 

L.    1S60.    ch.    6,    I    1    (4    Edm.    635),    am'd.      See    I    1366. 

i   1207.  Docket;  when  to  be  dlscharared  and  cancelled. 

The  clerk  of  a  county,  with  whom  a  judgment  has  been  dock- 
eted, must  cancel  and  discharge  the  docket  thereof,  upon  the 
filing,  with  him,  of  a  certificate  of  the  clerk,  with  whom  the 
judgment-roll  is  filed,  showing  that  the  judgment  has  been  re- 
versed, vacated,  or  satisfied  of  record;  or  the  certificate  of  the 
clerk  of  the  county,  with  whom  a  copy  of  an  execution,  and  of 
a  return  of  satisfaction  (hereupon,  have  been  filed,  as  prescribed 
in  the  last  section,  showing  that  they  have  been  so  filed,  and  the 
docket  cancelled  and  discharged  accordingly. 

L.   1860.  ch.  6,   I  2,   and  L.   1844,   oh.   104.   I  5   (4  Edm.  627),  consolidated. 

S  12«8.  [Repealed  by  L.  1900,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  |  150.] 

I   1209.  Pom-er   of    eovrts    respecttnar  docket. 

A  court  of  record  has  the  same  power  and  jurisdiction,  con- 
cerning the  docket  of  its  judgments,  kept  by  a  couut.y  clerk,  which 
it  has  concerning  the  docket,  kept  by  its  own  clerk.  It  may 
direct  that  such  a  docket  be  amended:  or  that  its  judgment,  there 
docketed,  be  docketed  nunc  pro  tunc. 

L.   1844.   ch.   104.   8   7   (4  Edm.  62S).   am'd. 

S   1270.   Clerk   to   file   an«l    note   nsNiirnment   of  Jodirment. 

I'pon  the  presentation,  to  the  clerk  of  a  court  of  record,  of  an 
assignment  of  a  judgment,  entered  in  his  office,  executed  by  a 
person  entitled  to  satisfy  the  judgment,  as  prescribed  in  aection 
l'J()0  of  this  act,  and  otherwise  executed  as  prescribed  in  that 
s(»cti()n,  with  respect  to  a  satisfaction-piece,  and  upon  payment 
of  the  fees,  allowed  by  law,  foriiling  a  transcript,  and  docketing 
a  judgment  thereupon,  the  clerk  must  forthwith  file  the  assign- 
ment in  his  office,  and  make,  upon  the  docket  of  the  judgment, 
an  entry  of  the  fact,  and  of  the  day  of  filing:  or,  if  he  keeps  a 
separate  book  for  the  entry  of  assignments  of  judgments,  an 
entry,  referring  to  the  page  of  the  book,  where  the  filing  of  the 
assignment  is  noted. 

S  1271.     [Repealed,  1S79.] 

{  1272.  To  what  Jailffmentii  and  execatlonn  tkla  article 
applleii. 

This  article  applies  only  to  a  judgment,  wholly  or  partly  for 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money; 
and  to  an  execution  issued  upon  such  a  judgment. 

200 


TITLE  II. 

Judgments  taken  without  proceM 

Article  1.  Ooofesalon  of  judgment. 

2.  Sabmiisioa  ol  &  controverfly,   upoo  facts  admltfj. 

articijB  first. 

Oimfewwm  of  judgment. 

See.  1278.  Jadgment  may  be  confewed. 
1274.  Statement;   form  thereof. 
1276.  Statement  to  be  filed,  and  Judgment  entered. 

1276.  Judgmcnt-roU ;  docketing  and  enforcing  the  Judgment. 

1277.  fi^ecntlon,   where  the  Judgment   la  not  all  due. 

1278.  Confeaaion  by  one  of  aereral  Joint  debtors. 

§  127».  [Am*il,  1877,  1R07,  1009.]  Jadirment  mar  be 
eoiafe»aed. 

A  jndxment  by  confession  may  bf  entered,  witbont  action, 
either  for  money  due  or  to  become  due.  Or  to  aecure  a  i)ei*Ht>n 
HKain^t  c«intinffent  liability  in  behalf  of  the  defendant,  or  both, 
as  prescribed  in  this  article. 

Co.  PrrK»..  t  382:  I*.  1807.  ch.  .3S.  Am'd  by  L.  1909.  cli.  6.5.  Also  piirtly 
rPiH-alwi  br  I..  1909,  ch.  19,  Set'  ConsoIldafcHl  T.awM,  tit.  Dompstlo  Relations 
\MVf,  \  51.  See  note  57  of  notes  of  Board  of  Statutory  ConaoUdatlon  at  end 
of  code. 

\  T:i7'4,  statement;  form  tl&ereof. 

A  written  statement  must  be  made,  and  signed  by  the  defend* 
ant,  to  the  following  effect: 

1.  it  must  state  the  sum,  for  which  judgment  may  be  entered, 
and  anthorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  io 
become  due,  it  must  state  concisely  the  facts,  out  of  which  the 
debt  arose;  and  must  show,  that  the  sum  confessed  therefor  ia 
justly  due,   or  to   become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  iecur- 
ing  the  plaintiff,  against  a  contingent  liability,  it  must  state 
concisely  the  facts,  constituting  the  liability;  and  must  show, 
that  the  sum  confessed  therefor  does  not  exceed  the  amount 
of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  defendant, 
to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  true. 

Id.,  f  888.  am*d. 

9  127S.  [Am'd,  1896.]  Statement  to  be  tiled,  and  Jndar- 
ment  entered. 

At  any  time  within  three  years  after  the  statement  is  verified, 
it  may  be  filed  with  a  county  clerk,  or,  where  the  sum,  for 
which  judgment  is  confessed,  does  not  exceed  two  thousand 
dollars,  exclusive  of  interest  from  the  time  of  making  the  state- 
ment, with  the  clerk  of  the  city  court  of  the  city  of  New- York. 
Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgment 
is  entered  in  an  action,  a  judgment  for  the  sum  confessed,  with 
costs,  which  he  must  tax.  to  the  amount  of  fifteen  dollars, 
besides  disbursements  taxable  in  an  action.  If  the  statement 
is  filed  with  a  county  clerk,  the  judgment  must  be  entered  in 
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tbe  unpreme  court;  if  it  is  filed  with  the  clerk  of  another  court, 
■pecified  iu  this  section,  the  judgment  must  be  entered  in  the 
court  of  which  lie  is  Clerk.  But  a  judgment  shall  not  be  entered 
opon  such  a  statement,  after  the  defendant's  death. 

Co.  Ptoc.,  i  88i«  llnrt  •entence  am*d;  L.  1896,  ch.  046. 

I  1276,   [Ain'd,     18T90    Jiidtrttl*llf-»oll|     docketing     and 
eMfforolttv    tlie   Jndsiiieiit. 

The  clerk,  immediately  oftor  entering  the  judgment,  must 
attach  together  and  file  the  stalcinent,  as  verified,  and  a  copy 
of  the  judgment;  which  eonstitiifo  tlie  jiidgment-roll.  The  judg- 
meut  may  be  docketed,  and  enforced  against  proi)erty,  in  the 
same  manner,  and  with  the  same  elTecl,  as  a  judgment  In  aa 
action,  rendered  in  the  saiuie  eourt;  and  eaeh  provision  of  law, 
relating  to  a  ju<lgnient  in  an  action,  and  The  proceedings  subse- 
quent thereto,  ai)ply  to  a  judguuMit  thus  taktMi. 
Id.,  {  384,  8<>ooud  aud  third  bcdU'iu-os  aiu'd. 

$  1277.  Kxecntfon  trhore    the    Jndvvnetit    is   not    all    doe. 

Where  the  debt,  for  whieh  the  judgment  Is  rendered,  is  not 
all  due,  execution  may  be  issued,  ui)(»n  the  jndgnient,  for  tne 
collection  of  tlie  sum  wliich  hns  l;e<'oine  due.  The  execntioD 
must  be  in  the  form  prescri'oed  by  law,  for  an  execution  upon  a 
judgment  for  tl^e  full  amount  rtu-overiMl:  but  the  ihtsou,  whose 
name  is  subscrit»ed  to  it,  must  indorse  thereupon  a  direction  to 
the  sheriff,  to  c(dlect  only  the  sum  due,  jstating  tlie  amount 
thereof,  with  interest  thef-eon,  ami  the  ^•o^•ts  of  the  judgment. 
Xotwithsfanding  the  issuing  and  coll'cticm  of  such  an  execntion. 
the  judgment  shall  remain,  as  semrity  for  the  sum  or  Bums  to 
become  due.  after  ihc  exc>cution  is  is^uetl.  When  n  further  stim 
becomes  due,  an  (execution  may.  in  like  manner,  bo  issued  for 
ihe  collection  tliereof:  and  successive  executions  may  be  issued, 
as  further  sums  become  duo. 

Id.,  renin Indor  of  S  .ISi, 

I  l:f^8.   ronfcMKion    1t9'    one    of    neveral    Jolni    delttom. 

One  or  more  joint  debtors  may  confess  a  judgment  for  n  joint 
debt,  due  or  to  become  due.  Wliere  all  the  joint  debtors  do  not 
unit*'  in  th<^  conf(^ssion,  the  judgment  nuist  be  entered  and  en- 
forced against  those  only  who  confessed  it;  and  it  is  not  a  bar 
to  an  action  against  all  the  joint  debtor^*,  Upon  the  same  demand. 
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c.  11.  t.  2.i'.2  BL'BMISSION  OF  CONTROVBIlSY.  §8  1270-81 
Svhmts^ion  of  a  oontraversy,  upon  facts  admitted, 

9me.  1270.  GontroTersy,    faow    enbiiilttM    wUfaoUt    process. 

1280.  Papers   to   be   filed;    coiitroveray   thereaiion    becomes    an   action. 

1281.  Subsequent  proceedlngc  regulated. 

I   1270.   ControTerHy,    boiv    fiabinitted    irlthont    procecm. 

The  parties  to  a  questiou  in  difference,  which  might  he  the 
pubject  of  an  action,  beinjc:  of  full  ape,  may  apree  upon  a  case, 
containing?  a  statement  of  the  facts,  upon  which  the  controversy 
depends;  and  may  present  a  written  submission  thereof  to  a 
court  of  record,  which  wouhl  have  jurisdiction  of  an  action, 
brougrht  for  the  same  cause.  The  case  must  be  accompanied 
with  the  affidavit  of  one  of  the  parties,  to  the  effect,  that  the 
controversy  is  real;  and  that  the  submission  is  made  in  good 
faith,  for  the  pun>oBe  of  determining  the  rights  of  the  parties. 
The  submission  must  be  acknowledged  or  proved,  and  certified, 
iu  like  manner  as  a  deed,  to  be  recorded  in  the  county  where 
it  is  filed. 

Co.   Proc,   part  of   §   372,    am'd. 

9   1280.   Papem    to    be    filed;    controveray    tberenpon    be- 
comes  WLVk  action. 

The  case,  submission,  and  affidavit,  must  be  filed  in  the  office 
of  the  clerk  of  the  court  to  which  the  submission  is  made.(l)  If 
the  submission  is  made  to  the  supretne  court,  they  must  be  filed 
in  the  office  of  the  county  clerk,  if  nny,  npecifie*!  in  the  submis- 
sion; if  no  coimty  clerk  is  so  specified.  th'\v  may  be  filed  in  the 
office  of  any  county  clerk.  The  filing  is  a  presentation  of  the 
submission;  and  thenceforth  tlie  controversy  becomes  nn  action; 
and  each  provision  of  law,  rtMating  to  a  proceeding  in  an  action, 
applies  to  the  subseciuent  proceedings  therein  except  as  otherwise 
prescribed  in  the  next  sction. 

(1)  N«w.  Bemaioder  is  substituted  for  Oo.  Proc.,  $  374,  and  part  of  SI  379 
lad    373. 

i  1281.    [Am'd,  1895,  1890.]    Subsequent  proceedings  regn- 
lated. 

An  order  of  arrest,  a  tempojary  injunction,  or  a  warrant  of 
attachment,  cannot  be  granted  iu  such  an  action;  the*  costs 
thereof  are  always  in  the  discretion  of  the  court,  but  costs  can- 
not be  taxed,  for  any  proceedings  before  notice  of  trial:  the  action 
nnist  be  tried  by  the  court,  upon  the  case  alone;  and  the  case, 
submission,  affidavit,  and  a  certified  copy  of  the  judgment,  and 
of  any  order  or  paper  necessarily  affecting  the  judgment,  con- 
stituie  the  judgment  roll.  If  the  action  is  in  the  supreme  court 
it  must  be  tried  and  judgment  rendered  by  the  appellate  division 
thereof,  and  if  in  the  city  court  of  the  city  of  New  York^  it 
must  be  tried  and  judgment  rendered  at  the  general  term  thereof. 
If  the  statement  of  facts  contained  in  the  case,  is  not  sufficient 
to  enable  the  court  to  render  judgment,  an  order  must  be  made 
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dismissing  the  submission,  without  costs  to  either  party;  unless 
the  court  permits  the  parties,  or,  in  a  proper  case  their  repre- 
sentatives, to  file  an  additional  statement,  which  it  may  do,  in  its 
discretion,  without  prejudice  to  the  original  statement 
L.  iaKkOli.M«;L.  iBW^olLCEM.   IneffMtXarS.lSW. 
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TITIiB  lU. 


Vacating  or  setting  aside  a  judgment,  for  irregularity  oi 

error  in  fact. 

Sec.  1282.  Motion   to  set  aside  Judgment  for   irregularity;   when  It   may  be 
beard. 

1283.  Motion  to  set  aside  Jadgment  for  error  in  fact;  wben  it  may  be 

made  by  party. 

1284.  Id.;   after  a    party's    deatb. 
1286.  Id.;   by   a    person   not   a    party. 

1286.  Id.;  when  sereral  parties  are  entitled  to  move. 

1287.  To  whom  notice  of  the  motion  must  be  glTea. 

1288.  Id.;  wben  real  property  recovered  by  the  Judgment  has  been  oos- 

Teyed. 
1280.  How  notice  given  under  this  title. 

1290.  Within  what  time  motion  to  be  made. 

1291.  Ezceptlona  in  cases  of  disability. 

1292.  Bestitutlon;    when    directed. 

1  1282.  Motion  to  set  aside  Jadflrnient  for  irrevnlarityi 
when  It  mar  be  beard. 

A  motion  to  oe^  aside. a  final  judgmedt*  for  irrcKularity,  shall 
not  be  heard,  after  the  expiration  of  one  year  since  the  tiling 
of  the  judgment-roll;  unless  notice  thereof  is  given  for  a  day 
within  the  year,  and  either  the  hearing  is  adjourned,  by  one  or 
more  orders,  until  after  the  expiration  of  the  year;  or  the  term, 
for  which  it  is  thus  noticed,  is  not  held.  In  the  latter  eyent, 
the  motion  may  be  re-noticed  for,  nnd  heard  at,  the  next  term 
at  which  it  can  be  made,  held  not  less  than  ton  days  after  the 
day,  when  the  first  term  was  appointed  to  be  held. 

2  B.  8.  859,  I  2  (2  Edm.  371),   remodelled.     See  §  724. 

$  1283.  Motion  to  net  anlde  Jndgrment  for  error  In  facti 
when  it   ma.y  be  made  hy   party*. 

A  motion  to  set  fiside  a  final  judgment,  rendered  in  a  court  of 
rfcord,  for  error  in  fact,  not  arising  upon  the  trial,  may  bo  made 
by  the  party  against  whom  it  is  rendered:  or.  if  an  execution 
haa  not  been  issued  thereon,  and  the  judgment  has  not  been 
wholly  or  partly  satisfied  or  enforced,  by  the  party  in  wljose 
faror  it  is  rendered.  (See  §  1290.) 
2  R.  S.  591,  parts  of  f|  2  and  8  (2  Edm.  613),  consolidated  and  am'd. 

I  1284.   Id.;  after  a  party'ii  death. 

A  like  motion  may  be  made,  after  the  death  of  a  party  enti- 
tled to  make  it,  as  prescribed  in  the  last  section,  by  the  following 
persons: 

1.  Where  the  judgment  a\yardB  a  sum  of  money,  or  a  chattel, 
or  an  interest  in  real  property,  which  is  declared  by  law  to  be 
assets,  the  motion  may  be  made  by  his  executor  or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  where  the  title  to  or  an  estate  or  interest  in  real 
iwoperty  is  determined  or  affected  thereby,  the  motion  may  be 
made  by  the  heir  of  the  decedent,  to  whom  the  real  property 
descended,  or  might  have  descended,  or  by  the  person  to  whom 
be  devised  it. 

3.  Where  the  judgment  is  rendered  against  or  in  favor  of  two 
or  more  persons,  the  motion  may  be  made,  jointly,  by  the 
■arrivor,  and  the  .person  who  would  have  been  entitled  to  mak« 
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lien  of  the  mortgage,  upon  that  real  property,  is  superior  to  the 
lieu  of  a  previous  judgnieut  agaiast  the  purchaser. 
1  R.  8.  749,  §  5  (1  Bdm.  700),  am'd. 

I  1255.    Certain  time  not  to  be  Ineladed  In  the  ten  ^enrs. 

The  time,  during  which  a  judgment  creditor  is  stayed,  by  an 
injunction  or  other  order,  or  by  the  operation  of  an  appeal,  or  b^^ 
express  provision  of  law,   from  enforcing  a  judgment,  is  not  a 

gart  of  the  ten  years,  to  which  the  lien  of  a  judgment  is  limited 
y  this  article.     But  this  section  does  not  extend  the  time  of  the 
lien,  as  against  a  purchaser,  creditor,  or  mortgagee  in  good  faith. 

Co.  Proc.,  second  sentence  of  $  282,  am'd. 

S  12B5e.    Court    may    order    lien    of   Judirment    to   be    «a»- 
pended  upon  appeal. 

Where  an  appeal  from  a  judgment  has  b(*en  perfected,  and  an 
undertaking  has  been  given,  suthcieut  to  entitle  the  appellant  to 
a  stay  of  the  execution  of  the  judgment,  without  an  order  for 
that  purpore,  the  court,  in  which  the  judgment  was  recovered, 
may,  in  its  discretion  and  upon  such  terms  as  justice  requires, 
make  an  order,  upon  notice  to  the  attorney  for  the  respondent, 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien  of 
the  judgment,  as  against  judgment  creditors,  and  purchasers  and 
mortgagees  in  good  faith,  the  real  property  or  chattels  real,  upon 
which  the  judgment  is  a  lien,  or  a  portion  thereof,  specifically 
described  in  the  order.  If  all  the  property,  subject  to  the  lien, 
is  so  exempted,  the  order  must  direct  the  clerk,  in  whose  office 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of  the 
judgment,  in  each  place  where  it  apitears  in  the  docket-book,  sub- 
stantially as  follows:  **  Lien  suspended  upon  appeal.  See  or<ler 
entered  *';  adding  the  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry, 
substantially  as  follows:  **  Lien  partially  suspended  upon  appeal. 
See  order  entered";  adding  the  proper  date.  The  clerk  must, 
when  he  files  the  motion  papers,  and  enters  the  order,  make  the 
entry  or  entries  in  the  docket-book,  as  required  by  the  order. 

Substitute  for  Co.  Proc.,  part  of  S  282. 

f   1267.    Front  ivrhat  time  order  auapenda  the   lien. 

Where  an  order  is  made,  as  prescribed  in  the  last  section,  by  the 
supreme  court  or  by  a  county  court,  it  operates  as  a  suspension  of 
the  lien  upon  property  situated  in  the  county,  where  the  judg- 
ment-roll is  filed,  from  the  time  when  the  order  is  entered,  ana 
the  proper  entry  made  in  the  docket-book.  If  the  property  ex- 
empted is  situated  in  another  county,  or  if  the  order  was  made 
by  a  court,  other  than  the  supreme  court  or  a  county  court;  the 
order  operates  as  a  suspension,  from  the  time,  when  the  proper 
entry  is  made  in  the  docket-book,  kept  by  the  clerk  of  that  county, 
as  prescribed  in  the  next  section. 
Id. 

f   1258.    How  Hen  auapended  In  any  other  county. 

The  clerk,  with  whom  the  order  is  entered,  must,  upon  pay- 
ment of  his  fees  therefor,  furnish  to  the  party  who  obtained  the 
order,  one  or  more  transcripts,  attested  by  bis  signature,  of  the 
docket  of  the  judgment,  including  the  entry  made  upon  the 
docket.  A  county  clerk,  in  whose  office  the  judgment  is  docketed, 
must,  upon  payment  of  his  fees  therefor,  immediately  file  such 
a  transcript;  and  make  an  entry  upon  the  docket  of  the  judgment, 
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in  eacn  place  where  it  appears  in  his  docket-book,  substantially 
as  follows:  "  Lien  suspended  ",  or,  **  I^ien  partially  suspended  * , 
according  to  the  entr^  upon  the  original  docket,  and  also,  "  See 
transcript  filed";  adding  the  proper  date. 
Id. 

§  1258.    Wl&eB  and  liow  Iten  restored. 

At  any  time  after  a  judgment,  which  has  ceased  to  be  a  lien, 
as  prescribed  in  the  last  three  sections,  is  affirmed,  or  the  anpeal 
therefrom  is  dismissed,  the  lien  thereof  may  be  restored,  hm 
follows: 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  o- 
the  order  dismissing  the  appeal,  is  entered,  must,  upon  th(> 
request  of  the  judgment  creditor,  docket  the  judgment  anew. 
as  it  was  originally  docketed,  but  in  the  order  of  priority  of  thi 
new  docket;  and  he  must  write,  upon  the  new  docket,  the  words. 
"Lien  restored  by  redocket";  addmg  the  date  of  redocketing. 

2.  A  transcript  of  the  new  docker  must  be  furnished  to  :» 
county  clerk,  in  whose  office  an  entry  of  the  suspension  of  the 
Hen  has  been  made,  as  prescribed  in  the  last  two  sections;  ^nd 
therenpon  the  judgment  must  be  docketed  by  him  anew,  in  the 
order  of  the  priority  of  the  new  docket.  The  clerk  who  so  rt>- 
doekets  the  judgment  must  make  an  entry  upon  the  new  docket, 
substantially  as  follows:  "  Lien  restored  by  redocket.  See  tran- 
script filed  ";  adding  the  date  of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  unex- 
pired period  thereof,  as  if  the  order  had  not  been  made;  but  wi(h 
like  effect  only,  as  against  jud|fnient  creditors,  purchasers,  and 
mortgagees  in  good  faith,  as  if  the  judgment  hud  then  bc^eii 
first  docketed. 

i  1260.  rAm'd,  1889,  1811,  1813.)  Doeket  of  Jndffment, 
hoiv  caneelled. 

The  docket  of  a  judgment  must  be  cancelled  and  discharged 
by  the  clerk  in  whose  office  the  judgment-roll  is  filed,  ur  by  the 
clerk  «if  any  county  where  a  transcript  of  said  judgment  shall 
have  been  docketed,  up<m  tiling  with  him  a  satisfaction-piece, 
describing  tl)e  judgment,  and  executed  as  follows: 

1.  Except  as  otherwise  prescribed  in  the  next  Kubdivision.  the 
satisfaction-piece  must  be  executed  by  the  party  in  whose  favor 
the  judgment  was  rendered,  or  his  executor  or  administrator:  or, 
if  it  ia  made  within  two  years  after  the  entry  of  judgment,  or 
after  the  entry  of  final  judgment  or  order  of  affirmance,  by  the 
attorney  of  record  of  the  party.  But  where  the  authority  of 
the  attorney  has  been  revoked,  a  satisfactij)n  by  him  is  not  con- 
clusive, against  the  person  entitled  to  enforce  the  judgment,  in 
respect  to  a  person,  who  had  nctiwl  notice  of  tlie  revocation, 
before  a  payment  on  the  judgment  was  made,  or  a  purchase  of 
property  bound  thereby  was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party 
in  whose  favor  it  was  rendered,  or  his  executor  or  administrator 
has  been  filed  in  the  clerk's  office  the  satisfaction-piece  must  be 
ex€»cnted  by  the  person,  who  appears,  from  the  assignment,  or 
frf>m  the  last  of  the  subM(*quent  assignments,  if  any,  so  filed, 
showing  a  continuous  chain  of  title,  to  l»e  the  owner  of  the  judg- 
ment; or  by  his  executor  or  administrator. 

3.  If  the  satisfaction-piece  is  executed  by  an  attorney  in  fact, 
in  behslf  of  a  person  authorized  to  execute  it.  other  than  the 
attorney  of  record,  an  instrument,  containing  a  power  to  ac- 
knowledge the  satisfaction,   must   be  filed   with  the  satisfactlou- 
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piece,  unless  it  has  been  reeoided,  in  I  he  proper  btioic  for  re«!<>rd- 
in/<  deeds,  in  that  or  another  county;  in  which  case,  the  Katis»- 
f  act  ion-piece  must  refer  to  the  record,  and  the  clerk  may,  for 
his  own  indeiuuity,  retjuire  evideuce  of  h  record  remttiniug:  in 
another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attorney 
must  be  ac|<nowledKed,  before  the  clerk,  or  liis  deputy,  and  cer- 
tified by  him  thereupon;  or  it  must  be  ucknowledKed  or  prove*!, 
and  cortitiivl,  in  like  manner  as  a  deed  to  be  recorded  iu  the 
county  where  it  is  filed. 

4.  In  the  absence  of  a  satisfaction  piece  un<|er  any  of  the  fore- 
going provisions  of  this  section  thn  docket  of  a  judKincut  must  be 
canceled,  satistied  and  discharged  by  the  clerk  iu  whoso  u(U<e 
the  judgment-roll  is  hied  at  any  time  if  the  judgment  debtor,  or 
his  legal  representatives,  or  any  other  pcrM)u  shall  deposit  with 
such  clerk  a  sum  of  money  etjual  to  the  amount  of  the  judgment, 
or  if  the  docket  sh(»ws  a  partial  satisfactiou  thereof,  the  unpa]<l 
residue  thereof,  with  interest  to  the  lime  of  such  deposit  uud  in 
adUitiou  thereto  a  sum  equal  to  one  per  centum  of  said  judi^ment 
or  unpaid  residue.  There  shall  be  delivered  to  such  clerk  with 
such  a  deposit  a  certiti<'ate  of  the  sheriff  of  the  same  county  dated 
on  the  day  of  such  deposit  that  no  executi(»u  upon  the  judgnu'ut 
is  iu  his  hands.  Upon  any  such  payment  and  delivery  of  such 
certificate  the  clerk  shall  enter  upou  the  judgment  docket  the 
words  **  satisfied  and  ilisehurged  by  deposit."  All  the  provisions 
of  section  twelve  hundred  and  sixty-seven  of  this  act,  so  far  as 
they  affect,  shall  be  applicable  to  this  subdivision  of  tljis  se<>tion, 
except  that  the  clerk  of  a  county  with  whom  a  judgment  has 
been  docketed,  but  with  whom  the  judgment-roil  has  not  been 
filed,  before  filing  the  transcri[)t  and  canceling  ami  discharging 
the  docket  of  a  judgment  satisfied  of  record  pui-suaHt  to  this 
subdivision  of  this  section,  shall  also  require  to  \te  delivered  to 
him  in  addition  to  the  certificate  provided  for  iu  nection  twelve 
hundred  and  sixty-seven  of  this  act,  a  certificate  pt  the  sheriff  of 
the  same  county  sliowing  that  no  execution  is  in  his  hands  or 
that  an  execution  is  in  his  hands  and  that  he  has  received  pay- 
ment of  all  fees  to  which  he  would  by  law  be  entitled  if  he  had 
collected  by  virtue  of  an  execution  the  amount  of  said  judgment 
or  unpaid  re»;idup  thereof  with  interest.  It  shall  be  the  duty 
of  such  sheriflf  to  accept  su«-h  f(»es  without  payment  to  him  of  the 
amount  of  the  judgment  or  any  part  thereof,  upon  there  being 
deliveriul  to  him  a  certificate  of  the  clerk  with  whom  the  judg- 
njent-roll  is  filed,  showing  that  the  judgment  has  lH»en  satisfied  of 
reconl;  and  it  shall  be  the  duty  of  :iny  sheriff  to  give  any  aua 
ail  certificates  required  under  this  subdivisii)n  of  this  Rectlon. 
upon  compliance  with  the  provisions  hereof  and  he  shall  he 
entitled  to  receive  fifty  cents  for  each  certificate.  All  deposits  of 
money  hereunder  shall  be  considered  as  paid  into  court  and  shall 
bc»  subject  to  the  provisions  of  the  code  of  civil  procedure  relative 
to  the  payment  of  money  into  court.  an<l  the  surrender  of  such 
money  by  an  order  of  the  c(»nrt.  'J'lio  additional  one  per  centum 
to  bedeiKxited  as  aforesaid  shall  be  in  payment  of  all  fees  of  the 
financial  otticer  of  the  city  or  county  with  whom  any  money  is  de- 
posite«l  her<*under.  But  no  provision  of  this  sul)divipion  Rhall 
affect  the  right  of  the  judgment  creditor  to  appeal  from  the  judff- 
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iili»ut,  or  make  any   motion  with   ri'siwM-t   thereto,^  nor  shall  any 
proceedings  on  appeal  be  affected  by  this  subdivision. 

2  It.  S.  nC,2,  11  22,  2t\  and  21  (2  Kdnl.  37.',).  niul  I..  18n4.  oh.  1102. 
il  1.  2  and  3  <4  mm.  C22).  AinM  by  L.  1{<9»,  Ch.  03;  L.  1911,  cb.  500; 
Lk.  1013,  ch.  30.    In  effect  ifept.  1,  i»13. 

$   12B1.   SatlMfactlon-pleee    to    be    fclven    on    payment     at 
Jncljgrrtient. 

The  person,  entitled  to  enforce  a  judgment,  must  execute,  and 
acknowK'd;;e  before  the  i)roi)er  officer,  a  satisfaction-piece  thereof, 
at  the  request  of  the  judgment  debtor,  or  of  a  person  inleresieo 
in  the  property  bound  by  the  judgment,  upon  i)resentati(m  (.f  a 
Batisfaction-piec^,  and  payment  of  the  sum  due  upon  the  judg- 
ment, and  tlie  fees  allowed  by  law  for  taking  the  acknowledg- 
ment of  a  deed. 

Id.,    f    2.->    (2    Edm.    3T3).    am'd. 

1  12(»2.  [AiiiMy  ist>.*>.]  ANNig:nor  iiiuMt  nckiiu^vleiJiiro  am- 
tfflrttlneilt. 

A  person  who  has  heretofore  e.\ecuted,  or  hereafter  executes. 
a  written  assigtiul^nt  of  a  judgnunt.  (»\vned  by  him,  without 
aeknowledgitig  the  ('Xecbttcm  thereof,  l>ef«»re  nn  nfficer  authorized 
to  take  the  ncknowledgtncnt  of  a  deed,  murit  so  ackiiowledge  it, 
at  the  request  of  hi.'^  assignee,  or  of  a  subsequent  assignee  thereof, 
or  of  the  Judgnieitt  debtor,  iijlon  presentation  of  the  assignment, 
and  payluent  o^  the  blhcet-'ja  fees. 

L.    18U.-»,    ch.    91G. 

f    1203.  Amilfrnee  M-ho  In  a  receiver,  etc.,  may  llle  notice. 

A  resident  of  the  State,  or  a  person  having  an  oflice  within  the 
State,  for  the  regular  transnetion  of  business,  in  person,  who 
becomes  the  owjier  of  a  judgment,  by  virtue  of  a  general  asslgn- 
luent  for  the  benefit  of  creditors,  or  of  itn  appointment  ««  n 
receiver,  or  trtistee  or  rtssignee  of  an  insolvent  dei»tc>r  or  bank- 
rupt, may  tile  with  the  elerk.  In  whose  o(h<e  the  judgment-roll  is 
filed,  a  notice  of  the  assignment,  or  of  his  appointment,  and  of 
his  ownership  of  the  judgment.  The  notice  must  be  subscribed 
by  him,  adding  to  his  signatiire  his  pbice  of  residence,  and  also, 
if  he  resid.^M  without  the  Stnte,  his  ollice  address.  A  notice  so 
filed  has  the  feaJne  force  and  effect,  for  tbo  i)dtiio-ies  of  this 
article,  as  if  It  was?  an  assignment  Of  the  judgment. 

i  12<I4.  Entry  In  dockM,  tinoh  retifm  of  «-x(>cilt1>>n  init- 
ialled. 

Whore  an  execution  Is  returned,  wholly  or  partly  sntisfied.  the 
clerk  must  make  an  entry  of  the -satisfaction,  or  partial  -Natisfar- 
tion.  in  the  docket  of  the  judgment,  upon  which  it  was  Issued. 
Thereupf<n  the  judgment  is  deemed  satisfied,  to  the  extent  of 
the  amount  ^fetlmled  as  ('0l]t»eted.  unless  the  retul-n  is  Vacated 
by  th^  cdltrt. 

2  R.   S.   3U2.    C   2b   (2   Edm.   375). 

I    12415.   Id.;    wliere    execution    returned    nnHntlnfled. 

Where  an  execution  is  returned  wholly  unsatisfied,  the  clerk 
uinst  lfhnf<«(if»hteii'  ttmlte,-  in  the  docket  of  the  judgment,  upon 
which  it  was  tSKued.  an  entry  of  the  fact,  stating  the  time  when 
the  exetutiott  wftf*  rfeturftpd. 
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§  1:mj<I.  Sheriff  to  irlvc  copy  oC  ■atlslled  execution!  clerk 
to  enter  natliifnctlon. 

A  shoriff,  upon  being  paid  the  full  amount  due  upon  an  execu- 
tion in  his  hands,  must  immediately  indorse  thereupon  a  return 
of  satisfaction  thereof.  He  must  also  deliver,  to  the  person 
making  the  payment,  upon  the  latter's  request,  and  payment 
of  the  fees  allowed  by  law  therefor,  a  certified  copy  of  the 
execution,  and  of  the  return  of  satisfaction  thereupon:  which 
may  be  filed  with  the  clerk  of  the  same  county,  who  must  there- 
upon cancel  and  discharge  the  docket  of  the  judgment,  as  if  the 
judgment-roll  was  filed  in  his  office,  and  the  execution  was  re- 
turned to  him,  as  satisfied.  But  this  section  does  not  exonerate 
the  sheriff,  from  his  duty  to  return  the  execution,  to  the  clerk 
with  whom  the  judgment-roll  is  filed. 

li.    1800.    cb.    0.    f    1    (4    Ediu.    63o).    amU      See    I    1306. 

i   12(97.  Docket;  iv^hen  to  be  discharared  and  cancelled. 

The  clerk  of  a  county,  with  whom  a  judgment  has  been  dock- 
eted, must  cancel  and  discharge  the  docket  thereof,  upon  the 
filing,  with  him,  of  a  certificate  of  the  clerk,  with  whom  the 
judgment-roll  is  filed,  showing  that  the  judgment  has  been  re- 
versed, vacated,  or  satisfied  of  record;  or  the  certifi<*ate  of  the 
clerk  of  the  county,  with  whom  a  copy  of  an  execution,  and  of 
a  return  of  satisfaction  thereupon,  have  been  filed,  as  prescribed 
in  the  last  section,  showing  that  they  have  been  so  filed,  and  the 
docket  cancelled  and  discharged  accordingly. 

L.  1860.  cb.  6,   I  2,  and  L.  1844,  ch.   104.   I  0  (4  Bdm.  627).  consolidated. 

§  laos.  [Repealed  by  L.  1909,  ch.  17.  See  Consolidated  Laws» 
tit  Debtor  and  Creditor  Law,  |  150.] 

I   1200.  PoiEver   of    courts    reapecttnar  docket. 

A  court  of  record  has  the  same  power  and  jurisdiction,  con- 
cerning the  docket  of  its  judgments,  kept  by  a  county  clerk,  which 
it  has  concerning  the  docket,  kept  by  its  own  clerk.  It  may 
direct  that  such  a  docket  be  amended;  or  that  its  judgment,  there 
docketed,  be  docketed  nunc  pro  tunc. 

L.   1844.  eh.   104,   S  7   (4  Edm.  C2S).   am'd. 

I   1270.   Clerk    io   llle   anti    note   asnlflrnment   of  Jndirnient. 

rpon  the  presentation,  to  the  clerk  of  a  court  of  record,  of  an 
assignment  of  a  judgment,  entered  in  his  office,  executed  by  a 
person  entitled  to  satisfy  the  judgment,  as  prescribed  in  section 
ILMM)  of  this  act.  and  otherwise  exetuted  as  prescribed  in  that 
section,  with  respect  to  a  satisfaction-piece,  and  upon  payment 
of  the  fees,  allowed  by  law.  for  .filing  a  transcript,  and  docketing 
a  judgment  thereupon,  the  clerk  must  forthwith  file  the  assign- 
ment in  his  office,  and  make,  upon  the  docket  of  the  judgment, 
an  entry  of  the  fact,  and  of  the  day  of  tiling;  or,  if  he  keeps  a 
separate  book  for  the  entry  of  assignments  of  judgments,  an 
entry,  referring  to  the  page  of  the  book,  where  the  filing  of  the 
assignnuMit  is  noted.  ^ 

f  1271.     [Repealed,  1879.] 

{  1272.  To  what  Jadffnieutn  and  executloBM  thU  article 
applleii. 

This  arti<le  applies  only  to  a  judgment,  wholly  or  partly  for 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money; 
and  to  an  execution  issued  upon  such  a  judgment. 
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OonfemUm  of  judgment. 

Sec.  1278.  Jndfrment  may  be  coBfeteed. 
1374.  Btatemeot;    form   thereof. 
1370.  Statement  to  be  filed,  and  Judgment  entered. 

1276.  Judgment-roll;  docketing  and  enforcing  the  Judgment. 

1277.  Rzecutlon,   where  the  Judgment   Is  not  all  due. 

1278.  Coofeasion  by  one  of  seTeral  Joint  debtors. 

f  127».  [Am*d,  1877,  1897,  1909.]  Jadfrment  may  be 
eonfeaaed. 

A  JTidfrment  by  ooufesAion  may  bp  entered,  witlioiit  aetion. 
either  for  money  due  f»r  to  be<*ome  due,  or  to  Meciire  a  person 
apahiHt  contingent  liability  in  behalf  of  the  defendant,  or  both. 
aa  prescribed  in  thia  article. 

Co.  Pm«*.,  I  382 1  li.  1807,  rb.  38.  Am'd  by  L.  1000,  ch.  65.  Also  imrtly 
rpfwalwl  by  L.  1909,  ch.  10.  Sw  ronsolUlatwl  Tjiwm.  tit.  Domontlo  RolHtlonM 
I^w.  f  51.  See  note  57  of  notes  of  Board  of  Statutory  Conaolidation  at  cud 
of   code. 

i   1274.  Statement  I  form  thereof. 

A  written  statement  must  be  made,  and  signed  by  the  defend* 
ant,  to  the  following  effect: 

1.  It  must  state  the  sum,  for  which  judgment  may  be  entered, 
and  authorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  to 
become  due,  it  must  state  concisely  the  facts,  out  of  which  the 
debt  arose;  and  must  show,  that  the  sum  confessed  therefor  is 
justly  due,   or  to  become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  «?cur- 
in|^  the  plaintiff,  against  a  contingent  liability,  it  must  state 
(concisely  the  facts,  constituting  the  liability;  and  must  show, 
that  the  sum  confessed  therefor  does  not  exceed  the  amount 
of  the  liability. 

The  statement  mtist  be  verified  by  the  oath  of  the  defendant, 
to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  true. 

Id.,  f  888.  am*d. 

I   1275.   [Am'd,    1895.]    Statement    to    be    filed,    and    Jndir- 
ment  entered. 

At  any  time  within  three  years  after  the  statement  is  yerified. 
It  may  be  filed  with  a  county  clerk,  or,  where  the  sum.  for 
which  judgment  is  confessed,  does  not  exceed  two  thousand 
dollars,  exclusive  of  interest  from  the  time  of  making  the  state- 
ment, with  the  clerk  of  the  city  court  of  the  city  of  New-York. 
Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgment 
Is  entered  in  an  action,  a  judgment  for  the  sura  confessed,  with 
costs,  which  he  must  tax.  to  the  amount  of  fifteen  dollars, 
besides  disbursements  taxable  in  an  action.  If  the  statement 
is  filed  with  a  county  clerk,  the  judgment  must  be  entered  in 
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c  12.  i.  1 


respect  to  the  original  undertaking.    If  the  appellant  fails  so  to 
do,  <M*ithin  twenty  da^'s  after  the  seryice  of  a  copy  of  the  order, 

or  Buch  further  time  as  the  court  allows,  the  appeal  must  be 

dismissed,  or  the  order  or  judgment,  from  which  the  appeal  ia 

taken,  must  be  executed,  as  if  the  original  undertaking  had  not 
been  given. 
Co.  Proc.,  part  of  f  835,  am'd;  L.  1886,  cb.  946. 


i    1809.    [Am'd,      18D4.]    Actlom   upon   undertaklBVi  wk«B 
Bot  to  be  brouvht* 

An  action  shall  not  be  maintained,  upon  an  undertaking,  giTen 
upon  an  appeal,  taken  as  prescribed  in  title  third,  fourth  or  fifth 
of  this  chapter,  until  ten  days  have  expired,  since  the  service, 
upon  the  attorney  for  the  appellant,  and  upon  the  sureties  on  such 
undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or 
order,  atfirming  the  judgment  or  order  appealed  from,  or  dia- 
missing  the  api>eal.  Such  service  may  be  made  by  mailing  such 
notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties, 
at  the  last  known  post-office  address  of  such  surety  or  sureties. 
Where  an  appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  is  perfected,  and  security  is  given  thereupon,  to  stay  the 
execution  of^  the  judgment  or  order  appealed  from,  an  actSoo 
shall  not  be  maintained  upon  the  undertaking,  given  upon  the 
preceding  appeal,  until  after  the  final  determination  of  the  appeal 
to  the  court  of  appeals. 

L.   18M,  eh.   106. 


i  1310.  [Am'd,  1895,  1898.]  Wben  appeal  ataye  praeeed- 
tnysi  effect  thereof. 

Wh^re  an  appeal  to  the  general  term  of  any  court  or  to  the 
appellate  division  of  the  supreme  court  or  to  the  court  of  appeais 
or  otherwise  has  been  heretofore  or  shall  hereafter  be  perfected, 
as  prescribed  in  this  chapter,  and  the  other  acts,  if  any,  required 
to  be  done,  to  stay  the  execution  of  the  judgment  or  order  ap- 
pealed from,  have  been  done,  the  appeal  stays  all  proceedinirs  to 
enforce  the  judgment  or  order  appealeii  from;  except  that  the  court 
or  judge,  from  whose  determination  the  appeal  is  taken,  msi) 
proceed  in  any  matter  included  in  the  action  or  special  pro- 
ce<Hiing,  and  not  affected  by  the  judgment  or  order  api>ealed  fron 
or  not  embraced  within  the  appeal:  or  may  cause  perishable  prop 
erty  to  be  sold,  pursuant  to  the  judgment  or  order  appealed  from 
The  proo(H?d8  of  such  a  sale  must  be  paid,  to  abide  the  reaul 
of  the  ani>eul,  into  the  court  from  or  in  which  the  appeal  is  taken 
or<  if  it  WHM  taken  as  prescribiMl  in  title  fifth  of  this  chapter,  int) 
the  supreme  coart.  When  an  api>eal  from  a  judgment  for  ren 
haH  been  perfected  and  execution  stayed  as  herein  provided,  tb 
appeal  stays  all  summary  proceedings,  pending'  or  otherwise,  t 
recover  the  p^jsHeHsion  of  real  property  or  dispossess  tenants  tJ^en 
from,  based  on  the  failure  to  pay  the  relit  included  in  the  jud| 
ment  appealed  from.  In  a  case,  specified  in  subdivision  two  « 
section  one  hunilred  and  niiiety-oue,  of  this  act,  a  party  aggrie^ei 
upon  presenting  to  the  court  pnH>f  by  affidavit  that  he  intends  I 
apply  to  the  appellate  division,  reiuleriug  such  decision,  for  leai 
to  appeal  to  the  court  of  appeals,  and  in  case  such  appoUal 
division  shall  rcfn^te  stich  leave,  then  that  such  party  int^eni 
to  apply  to  a  judge  of  the  cr)urt  of  appeals  to  be  allow^^  t 
app«al  to  said  court  of  appeals,  and  proof  that  an  nndertaUKlai 


c.  11.  t.  L'.  {!.2  SUBMISSION  OF  CONTROVERSY.  §8  1279-81 

ARl'lCLE  SECdNtl. 

Sub7ni89ion  of  a  oordroversy,  v^on  facts  admitted, 

89C.  1270.  Controversy,    faow    (Oibfliltt^    wlihotlt    process. 

1280.  Papers   to   be   flled;    controydrcy  thGreapon    becomes    an   actiOB« 

1281.  Subsequent  proceedings  regulated. 

I    1270.    ControTcmy'i    hofv    Mnbinitted.    ^'ithoat    procesA. 

The  purtivB  to  a  questiou  in  difference,  wliicli  uiiRht  be  the 
subject  of  an  action,  beiujr  of  full  age,  may  apree  upon  a  case, 
containing  a  statement  of  the  facts,  upon  which  the  controversy 
depends;  and  may  present  a  written  submission  thereof  to  a 
court  of  record,  which  \\ould  have  jurisdiction  of  an  action, 
brought  for  the  same  cause.  The  case  must  be  accompanied 
with  the  affidavit  of  one  of  the  parties,  to  the  effect,  that  the 
controversy  is  real;  and  that  the  submission  is  made  in  good 
faith,  for  the  purpose  of  determining  the  righte  of  the  parties. 
The  submission  must  be  acknowledged  or  proved,  and  certified, 
iu  like  manner  as  a  deed,  to  be  recorded  in  the  county  where 
it  is  filed. 

Co.  Proc,   part  of  §   372,    am*d. 

Q   1280.   Papers    to    be    filed;    controvemy    thereupon    be- 
comea   an  aetlon. 

The  case,  submission,  and  affidavit,  must  be  filed  in  the  office 
of  the  clerk  of  the  court  to  which  the  submission  is  made.(l)  If 
the  submission  is  made  to  the  suproiiie  court,  they  must  be  filed 
in  the  office  of  the  county  clerk,  if  nnj',  ■i>{'cified  in  the  submis- 
sion; if  no  county  clerk  is  so  specifi  •<'.  thi-y  may  be  filed  in  the 
office  of  any  county  clerk.  The  filing  is  a  presentation  of  the 
8nbmi».Hion:  and  thenceforth  the  controversy  becomes  sn  action; 
and  each  provision  of  law,  relating  to  a  pr<>ccH?ding  iu  an  action, 
applies  to  the  8ubse<iuent  proceedings  therein  except  as  otherwise 
prescribed  in  the  next  sction. 

(1)  New.    Bemainder  is  sabatituted  for  Co.  Fioc.,  \  374,  and  part  of  §1  373 
and    373. 

f  1281.    [Am'd,  1886,  189».]    S9nbseqaent  proceedlnars  reirn- 
lated. 

An  order  of  arrest,  a  tempojary  injunction,  or  a  warrant  of 
attachment,  cannot  be  granted  in  such  an  action;  the  costs 
thereof  are  always  in  the  discretion  of  the  court,  but  costs  can- 
not be  taxed,  for  any  proceedings  before  notice  of  trial;  the  action 
must  be  tried  by  the  court,  upon  the  case  alone;  and  the  case, 
submission,  affidavit,  and  a  certified  copy  of  the  judgment,  and 
of  any  order  or  paper  necessarily  affecting  the  judgment,  con- 
stitute the  judgment  roll.  If  the  action  is  in  the  supreme  court 
it  niu£t  be  tried  and  judgment  rendered  by  the  appellate  division 
thereof,  and  if  in  the  city  court  of  the  city  of  New  York>,  it 
must  be  tried  and  judgment  rendered  at  the  general  term  thereof. 
If  the  statement  of  facts  contained  in  the  case,  is  not  sufficient 
to  enable  the  court  to  render  judgment,  an  order  must  be  made 
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it,  if  the  judgnit^nt  had  been  reudered  in  favor  of  or  against  the 
decedent  only. 

2  R.  S.  601,  i  2,  Mbd.  2  libd  3,  and  I  6,  consolidated. 

9  1285.  Id. I  hy  a  perilbii  nOt  A  llttrty. 

A  motion. may  be  made,  cither  before  or  after  the  death  of  the 
defendant,  by  a  person,  who  Is  not  a  party,  to  set  asid&,  for  error 
in  fact,  not  arif^lnp  upon  the  trial,  A  judjrraent,  rendered  in  an 
action  against  a  tenant  for  life,  or  for  years,  awarding  real 
property,  or  the  possession  of  real  prdpcrty,  In  which  the  persoo 
maki!:g  the  motion  has  an  estate,  or  interest,  iii  reversion  or 
remainder. 

Id.,  §  2,  subd.  4,  remodelled. 

{   1286.  Id.;   wlien  nev^ral   t^nrtl^B  nre  olittijed  to   mo-ve. 

Whore  two  or  more  persons  are  entitled  to  moTe  to  set  aside 
a  judgment,  as  prescribed  in  the  last  three  sectionn*  one  or  more 
of  them  may  move  soparntcly:  but,  in  that  case,  notice  of  the 
motion  must  be  given  to  Ihose  who  d<J  not  join  thet^in*  in  like 
manner  as  if  they   were  adverse  parties. 

Substltnle  for  2  tt.  S.  592,  $§  7-17. 

§   12K7.   To    Tviiom    notice    of   ^he    niofloit    itiUMt    lie    driven. 

Notice  of  a  motion  to  set  aside  a  tinal  jmjgment,  for  error  in 
fact,  not  arising  ujion  th(»  tri»  '.,  must  be  given  to  the  adverse 
party,  or,  in  ease  of  his  death,  to  each  person  who  might  have 
moved,  as  against  the  moving  pnrty.  to  set  aside  the  judgment 
for  the  same  cause,  as  prescribed  in  this  title. (1)  AVhere  the 
motion  is  made  l)y  the  party  against  whom  tlie  I'udgment  is 
rendered,  or  by  his  heir,  devisee,  executor,  or  administrator, 
service  of  the  notice,  upon  the  attorney  of  record  for  the  party, 
in  whose  favor  the  judgment  is  rendered,  has  the  like  effect,  aa 
if  it  was  served  upon  the  party. (2) 

(1)  Id.,  the  BubBlauce  of  §  19,  except  the  Ust  clauge  of  Bubd.  3  thereof. 
(2)    New. 

{  1288.  Id.;  -when  real  property  recovered  by  <be  Jadff- 
ment    hnn   been  conveyed. 

Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  where  the  title  to,  or  nn  estate  or  interest  in,  real 
property  is  determined  or  affected  thereby,  and  the  real  property, 
or  estate  or  interest  therein,  has  bwm  conveyed,  by  the  adverse 
party,  more  than  eight  days  before  the  hearing  of  the  motion, 
notice  of  the  motion  must  also  be  given  to  each  actual  occupant 
of  the  property,   elniming   under   the   conveyance. 

2  R.    S.   592,    remnindor   of   §    10. 

§   1280.   How  notice  firlveti  under  *hl«  title. 

Notice  must  be  given,  iu  a  case  specified  in  this  title,  by  per- 
sonal service  of  a  written  notice,  or  of  an  order  to  show  cause 
why  the  motion  sliould  not  W  granted;  or,  if  a  person  entitled  to 
notiee  cannot,  with  due  diligence,  be  found  within  the  Stfite, 
in  any  manner  which  the  court,  or  a  judge  thereof,  directs  !h 
an  order  to  show  cause,  or  which  the  court  directs  In  a  diibA#- 
quent  onler. 

I  12f>0.  Wltbltt    wbftt   time   mdUoil   to  be   made. 

A  motion  to  set  aside-  a  final  judgment,  for  error  In  faet«  rt^t 
arising  upon   the  trial,   shall   not    be  heard,   etcepi   lis  Bf^flM 
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in  the  next  section,  after  the  expiration  of  two  years  since  the 
filing  of  the  judgment-roll,  unless  notice  thereof  is  given,  for  a 
day  within  the  two  l^iirB;  und  j^ither  tl^  hearing  is  adjourned, 
by  one  or  more  orders,  until  after  the  expiration  of  the  two 
years;  or  the  term,  for  whlc^  it  is  thus  noticed,  is  not  held.  In 
the  latter  event,  the  motion  may  oe  re-noticed  for,  and  heard 
at.  the  pext  term  at  whiph  it  can  be  made,  held  not  less  than, 
ten  days  after  the  day,  when  the  nrst  term  was  appointed  to 
be  held. 

I  1291.  Except Ipna  In  cay^ff  c^f  f|tt!»ll|lUr. 

If  the  person,  against  whom  the  judgment  is  rendere(](,  is,  at 
the  time  of  filing  the  judgment-roll,  either 

1.  WitlMii  the  ace  of  twenty -one  years;  or 

2.  Insane;  or  / 

3.  Imprisoned  on  a  criminal  charge,  or  In  execution,  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  tfine  fd  suqIi  a  disability  is  not  a  part  of  the  time,  limited 
by  ine  last  section;  except  that  the  time,  within  which  tne  motion 
may  be  heard,  cannot  be  extended  more  than  five  years  by  such 
a  disability,  nor,  in  any  case,  mpre  than  Que  yeat  after  th^ 
disability  ceases. 

Prom  2  B.  S.  QM,  fl  f2  and  24. 

I  1292.  Restitution)   wbeift    directed. 

Where  a  judgment  is  set  aside  for  any  cause,  upon  motion, 
the  court  may  direct  and  enforce  restitution,  in  like  manner,  with 
like  effect,  ahd  subject  to  the  same  conditions,  as  wher^  a  judg- 
oient  is  reversed  upon  appeal. 
4m  i  U28»  post. 
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CHAPTER  XII. 
Appeals. 

riTLI   I«--0«Bera1  PrtTiiloBt,  BeUtiav  to  the  App«ali  Piovldad  fur  la  tMt 
Chapter* 

TITLK  II.— lpp«ftl  to  the  Co«rt  of  Appeals. 

TITLE  III.— Appeal  to  the  Snprome  Coart  froa  aa  Inferior  Conrt. 

TITLE  IT.— Appeal  to  the  Appellate  I>i?lBion  of  the  SaproHO  Coart. 

TITLK   T.— Appeal  From  a  Determlaatioa  la  a  Speelal  Prooeedlar* 

TITI^B  I. 

QeDeral  proviBions,  relating  to  the  appeals  provided  tot  is 

this  chapter. 

tkv    1295.  Writs  of   error  abolished. 
1284.  Wben  party  may  appeal. 

1295.  Parties  to  appeal;  bow  designated.    Title  of  cause. 

1296.  When  a  person  entitled  to  become  a  party  may  appeal. 

1297.  Appeal  wben  adverse  party  has  died. 

12M.  Proceedings,   wben  party  dies  pending  appeal. 

1299.  Order  of  substitution. 

1300.  Appeal,    bow   taken. 

1301.  Wben  notice  of  appeal  to  specify  interlocutory  judgment,  etc. 

1302.  Proceeding's,  If  attorney  or  party  not  found. 

1303.  Defects  In  proceedings  may  be  supplied. 

1304.  Order    appealed    from    must    be   entered.    Proceedlnga    to   compel 

entry. 

1805.  Security  may  be  waived. 

1806.  Deposit  In  lieu  of  undertaking. 

1307.  Undertaking  must   be   filed. 

1308.  New  undertaking  to  be  given,   wben  sureties  are  Insolvent,  etc- 
1.309.  Action  upon  undfertaklng,   wben  not  to  be  brought. 

1310.  Wben  appeal  stays  proceedings;  effect  thereof. 

1311.  Levy  upon  personal  property,   when  superseded  by  appeal. 
1812.  Court  may  limit  amount  of  security  In  certain  cases. 

1313.  No  security  necessary,  on  appeal   by  the   people,   etc. 

1314.  Id.;  on  appeal  by  a  domestic  municipal  corporation. 

1315.  Papers  to  be  transmitted   to   appellate  court. 

1316.  Interlocutory  Judgment,   or  intermediate  order,    may  be  reTtewed. 

1317.  Judgment  or  order  on  appeal. 

1318.  Wben   no  appeal  lies  from  judgment  of  rayersal. 

1319.  Mode  of  enforcing  afflimed  or  modified  judgment. 

1320.  Id.:   as  to  order. 

1321.  Mode   of  cancelling  docket   of  reversed  or  modified  judgment. 

1322.  Id.;  when  reversal,  etc..  was  by  court  of  appeals. 

1323.  Restitution:  when  awarded. 

1323a.  Remarks  or  comments  of  judge,  duly  excepted  to,   shall   be  Rub 
Ject  to  revli'W. 

§  1203.  Writ*   of  error  abollahed. 

The  writ  of  error  in  a  civil  action  or  special  proceeding  haa 
been  abolislied. 

Sul>»«tltuted   for  Co.   Proc.,   {   333,   and  the  flrot  sentence  of  f  467. 

f  1294.  IVbeii  party  may  appeal. 

A  party  aggrieved  may  appeal,  in  a  case  prescribed  in  this 
chapter,  e.vcei)t  where  the  judgment  or  order,  of  which  he  com- 
plains,  was  rendered  or  made  upon  liis  default. 

Oo.  Proc.,   I  325,  am'd  by  adding  the  final  clause.    See  |  25Q8. 
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I    129S,   Pavtiea     to    appeali     how     designated.    Title    of 


l^he  party  or  person  appealing  is  designated  as  the  appellant, 
and  the  adverse  party  as  the  respondent.  After  an  appeal  is 
taken  to  another  court,  the  name  of  the  appellate  court  must  be 
substituted,  for  that  of  the  court  below,  in  the  title  of  the  action 
or  special  proceeding,  and  in  any  case,  the  name  of  the  county, 
if  it  is  mentioned,  may  be  omitted;  otherwise  the  title  shall  not 
be  changed,  in  consequence  of  the  appeal. 

Go.  Proc.,  f  326,  am'd. 

S   1296.  'When  a  peraon   entitled  to  become  a  party  may 
appeal. 

A  person  aggrieved,  who  is  not  a  party,  but  is  entitled  by  law 
to  be  substituted,  in  place  of  a  party;  or  who  ban  acquired,  since 
the  making  of  the  order,  or  the  rendering  of  the  judgment  up- 
pealed  from,  an  interest,  which  would  have  entitled  him  to  be 
so  substituted,  if  it  had  bet^n  previously  acquired,  may  also  ap- 
peal, ns  prescribed  in  this  chapter,  for  an  apijeal  by  a  party.  But 
the  appeal  cannot  be  heard,  until  he  has  been  substituted  in  place 
of  the  party;  and  if  he  unreasonably  neglects  to  procure  an  order 
of  substitution,  the  appeal  may  be  dismissed,  upon  motion  of  the 
respondent.     (See  §  2569.) 

I  1S07.  'Appeal  -when  adrerae  party  has  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  rendering  of  the  judgment  appealed  from,  or  where 
the  judgment  appeal(?d  from  was  rendered,  after  his  death,  in  a 
case  prescribed  by  law,  an  appeal  may  be  talcen,  as  if  he  was 
living;  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor,  or 
administrator,  as  the  case  requires,  has  been  substituted  as  the 
respondent.  In  such  a  case,  an  undertaking  required  to  perfect 
the  appeal,  or  to  stay  the  execution  of  the  judgment  or  order 
appealed  from,  must  recite  the  fact  of  the  adverse  party's  death; 
and  the  undertaking  enures,  after  substitution,  to  the  benefit  of 
the  person  substituted. 

I    1298.      [Am'd,     1877.]    ProceedlngTB,     when     party     dies 
pendlmr  appeal. 

Where  either  party  to  an  appeal  dies,  before  the  appeal 
is  heard,  or  has  heretofore  died,  and  the  appeal  has  not  be  n 
heard,  if  an  order,  substituting  another  person  in  his  place, 
is  not  made,  within  three  months  after  his  death,  or,  where 
he  has  heretofore  died,  within  three  months  after  this  section 
takes  effect,  the  court,  in  which  the  appeal  is  pending,  may,  In 
its  discretion,  make  an  order,  requiring  all  persons  interested  in 
the  decedent's  estate,  to  show  cause  l>efore  it,  why  the  judgment 
or  order  appealed  from  should  not  be  reversed  or  aflSrmed,  or 
the  appeal  dismissed,  as  the  case  requires.  The  order  must 
specify  a  day,  when  cause  is  to  be  shown,  which  must  be  not 
less  than  six  months  after  making  the  order;  and  it  must  desig- 
nate the  mode  of  giving  notice  to  the  persons  interested.  Upon 
the  return  day  of  the  order,  or  at  a  subsequent  day,  appointed 
by  the  court,  if  the  proper  person  has  not  been  substituted,  the 
court,  upon  proof,  by  affidavit,  that  notice  has  been  given,  as 
required   by  the  order,  may  reverse  or  affirm  the  judgment  or 
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order  nppcnled  from,  or  diHiiiiss  tlu*  appeal,  or  inako  siieb  further 
order  iu  the  l>nMuisos,  as  the  ease  requires. 

Substitute   for  Co.    I'rof.,    part   of   S    121. 

-j  1299.  Ora«r   oC  mnhmtHuUon. 

Where  the  appeal  is  from  one  court  to  another,  an  application 
for  ail  order  of  subi^titutioii,  as  prescrilMHl  by  tlie  last  tbree 
sections,  iinist  be  made  to  the  appellate  court.  Where  persounl 
service  of  notice  of  application  for  an  order  has  been  luuile, 
within  the  State,  upon  tlie.  proper  rei)res4Mitative  of  the  dece- 
dent, an  order  of  substitution  may  be  uiadu,  upon  the  ai>pIii'utiou 
of  the  surviviuju:  party. 

I  1300.    [Aiu*<l,   1900.1     Appeal,   how  taken. 

An  appeal  must  be  taken,  by  serving,  upon  the  attorney  tor 
Ihe  adverse  party,  as  prescri!>ed  in  article  third  of  title  sixth  of 
(■hai)ter  cif^luh  of  this  act,  and  upon  the  clerk,  with  whom  tlie 
judjjfinent  or  order  appealed  from  is  entered,  by  lilinjr  it*  in  his 
(  i.i(  e,  a  written  noti<*c,  tt»  tlic  <'lTcct,  th.i*^  the  appeihint  appeals 
from  the  jndjjment  or  ord(»r,  or  from  a  specified  part  tlu»reof. 
I'lion  an  appeal  to  the  <*ourt  of  appeals  from  an  order  of  the 
appellate  divisiivn.  made  upon  an  appeal  from  the  surrogates' 
court,  the  notice  of  appeal  shall  be  filed  with  the  clerk  of  the 
surrovcaics'  court. 

To.  Pnv..  5  .'.27.  Qrst  sientciice.  Am'd  by  U  19J»9,  ch.  41C.  In  efre<»t 
Bt'i'f.     1,    1»"5>.     S,f    i    2574. 

§   1301.   >\  ben   notice    of  KPuenl   to   specif  jr   int^rlocutory 

|ad«rvnent>   etc. 

Where  the  appeal  is  from  a  final  judgment,  or  from  a  finril 
order  in  a  special  piocecding,  and  the  aijpellant  intends  to  briujr 
up,  for  review  thereupon,  an  interlocutory  judgment,  or  an  inter- 
mediate order,  he  must,  in  the  notice  oi  appeal,  distinctly  bpecify 
the  interlocutory  judgment,  or  intermediate  order,  to  be  reviewed. 

flee   §§    1316  and   1317,   post. 

I  1302.  I'roceecllnffM,  if  nttorncv  or  party  not  fonad. 

If  the  attorney  for  the  advers»e  party  is  dead;  or  if  he  has 
been  removed,  and  notice  of  the  removal  has  been  served  upon 
the  a:)i)ellani's  attorney,  and  aiiotlier  attorney  has  not  been  sub- 
stituted in  his  place;  or  if,  for  aijy  reason,  service  of  a  notice 
of  apiieal,  u  )on  the  proiu  r  attorney  for  tlie  adverse  party,  can- 
not, with  <ln(»  diligence,  be  made  within  the  8tnt^,  the  notice 
of  a;)i>eal  may  be  serveci  upon  the  resi>ondeut,  in  the  manuor 
I)rescribe<l  by  law  for  s«»rvihjir  it  upon  an  attorney.  If  personal 
service  uih.n  the  res]H)n(hMit  cannot,  witn  due  diligence,  bo  sr» 
made  within  the  Stat(»,  the  notice  of  appeal  may  be  served 
ui>on  him,  and  notice  of  the  subsequent  proceedings  may  be 
given  to  liini.  as  directed  hy  a  jud^re  of  the  court,  in  or  to  which 
the   ai)pe;il    is    taken. 

§  1303.  DeftrctN   In  prurerdlnKH   lliaj-  be  supplied. 

\yhere  the  ajipi'llnnt,  seasoiial'ly  and  in  good  fuith.  serve.j  *ae 
notice  of  aopeal,  eiiiier  ii]Kin  the  <'li'rU  or  npou  the  adverse  p;.rty. 
or  his  sitioiiiey,  but  omits,  thri»u^:li  mistake,  inadvertence,  or 
excusai»li»  m  kU'*!.  io  wj-rve  it  upon  the  oiher,  or  to  do  any  otlier 
act,  neces.K;iry  to  :)erfi'(;t  the  appeal,  er  to  stay  the  execution 
of  the  juilKinent  or  order  appealc<l  iroin;  the  court,  in  or  to 
which  the  appeal  is  taken,  upon  pnjof,  by  atlidavit.  of  the  facts, 
may,  in  its  discretion,  permit  tlie  «.niissiou  to  be  supplied,  or  aq 
amendment  to  be  made,   u:)on  such   terms  as  justice  requirss. 

Co.     P«)o..    part   of   I    327.    nm.V 
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I  1304.  Order  appealed  from  ma«t  be  entered.    Proceed- 
iitgn  to  eompel  entry. 

An  appeal  cnniiot  be  taken  from  an  order  made  by  a  judge,  out 
of  court,  until  it  is  tutored  in  tlie  offici?  of  the  proper  clerk. 
Where  such  an  order  has  not  been  so  entered,  or  the  papers, 
upon  which  it  was  founded,  have  not  been  filed  in  the  same 
clerk's  office,  tlie  judge  who  made  it,  or,  if  he  is  absent,  or  unable 
or  disqualified  to  act,  a  judge  of  the  court,  in  or  to  which  an 
appeal  therefrom  tnay  be  taken,  must,  upon  the  application  of 
a  party  or  other  person,  entitled  to  take  such  an  appeal,  make 
an  order,  requiring  the  omission  to  be  supplied,  within  a  specilied 
time  after  eervice  of  a  copy  of  the  order  made  by  him.  Upon 
proof,  by  affidavit,  that  a  copy  of  the  latter  order  has  boon 
serred,  and  that  the  omission  has  not  been  supplied,  the  same 
judge  may  jnake,  upon  notice,  an  order  revoking  and  annulling 
the  original  order.  The  provisions  of  the  last  section  but  one 
apply  to  the  service  of  an  order,  or  a  notice,  as  prescribed 
in  this  section. 
8abet)tiite  for  portlMkB  of  Ck>.  Proc.,  |  350. 

I  1305.  Secnrlty  n^ay  be  ^vralved. 

An  nndertaking,  which  the  appellant  is  required,  by  this  chap< 
ter,  to  give,  or  any  other  act  which  he  is  so  required  to  do,  for 
the  security  of  tho  respondent^  may  be  waived  by  the  written 
consent  of  the  respondent. 

Co.  ^rgc.,    i    334,    last    sentence,    am'd. 

t  1300.  beitdnit,  tii  ll^n   6t  tinclM-ihkllii^. 

Where  the  appellant  is  required,  by  this  chapfor,  to  give  an 
andortnking,  he  may,  in  lion  thor.Mjf,  deposit  with  tlio  dork,  with 
whom  the  jtidjirinoiit  ar  oi<ter  j{[)l»enIod  from  is  ontorod.  a  sum 
of  money,  oquiil  to  the  nnioiint  for  whioh  thi»  undertaking  is 
required  to  bo  given.  The  dopo'^it  haw  the  8iinio  efT^u-t,  as  hling 
the  undoHaking;  and  notice  1hni  it,  has  been  made,  has  the 
same  oflfcct,  as  notice  of  the  filing  jind  service  of  a  copy  of  the 
ondertaking.  The  court,  wherein  the  appeal  is  pending,  may 
direct  the  mode,  in  whioh  the  money  shiill  be  kept  and  disposed 
of,  during  the  pondonoy,  or  after  the  determination  of  the  appeal. 

Id.,  part  of  )  335,  air'd. 

I  1.107.   (AtaM»    iSllf).]       ITiid^ttakinfc    mti«t    be    Hied. 

An  undertaking,  giveti  as  proscribed  in  this  chapter,  must  be 
filed  with  the  clerk,  with  whom  tlie  jiid;:nient  or  order  appealed 
from  is  ontorod,  except  that  \\\um  jui  appenl  to  the  conrt  of 
appeals  the  undertaking  must  bo  filed  with  (he  olork  of  the  court 
wherein  the  original  judgment  or  order  was  entered. 

Id.,   i  343.   first  sonteiice.     See  Rule  4.     Am'd,   L.   1010,  ch.   582.     la  effect 
Sept.   1,  1910. 

f  IdOK.  fAifti'd,  1S1)5.1  TVeiT  tmcleriaklns  to  be  Klren. 
when    iiarefiea    ltr4*    ftiriblVeiit,   etc. 

The  court,  in  which  the  apjioal  is  ponding,  upon  satisfnetory 
proof,  bj'  amdavif.  that  sinoe  the  oxocution  of  an  undertaking, 
given  as  presorihod  in  this  chapter,  one  or  more  of  the  sureties 
therein  have  become  insolvent:  or  that  his  or  their  elrennistanoes 
have  bOcotne  m>  precarious,  that  there  is  roas(»n  to  anprohond, 
thar  the  undertaking  is  not  sunieiont  for  the  seeurlty  of  tMe 
respondent;  may  make  an  order.  roJiniring  the  appellant  to  file 
a  new  undertaking,  and  to  serve  a  cony  thereof,  as  required  with 
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respect  to  the  original  undertaking.  If  the  appcUant  fails  so  to 
do,  M'ithin  twenty  days  after  the  service  of  a  copy  of  the  order, 
Dr  such  further  time  as  the  court  allows,  the  appeal  must  be 
dismissed,  or  the  order  or  judgment,  from  which  the  appeal  ia 
taken,  must  be  executed,  as  if  the  original  undertaking  had  not 
been  given. 

Co.  Proc,  part  of  |  336,  am'd;  L.  1886,  cb.  946. 

S  1309.  [Am'd,  1804.]  Action  upon  under  taking  I  wkeB 
not  to  be  bronvht. 

An  action  shall  not  be  maintained,  upon  an  undertaking,  given 
upon  an  appeal,  taken  as  prescribed  in  title  third,  fourth  or  fifth 
of  this  chapter,  until  ten  days  have  expired,  since  the  service, 
upon  the  attorney  for  the  appellant,  and  upon  the  sureties  on  such 
undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or 
order,  atfirming  the  judgment  or  order  appealed  from,  or  dis- 
missing the  appeal.  Such  service  may  be  made  by  mailing  such 
notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties, 
at  the  last  known  post-office  address  of  such  surety  or  sureties. 
Where  an  appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  is  perfected,  and  security  is  given  thereupon,  to  stay  the 
execution  of-  the  judgment  or  order  appealed  from,  an  action 
shall  not  be  maintained  upon  the  undertaking,  given  upon  the 
preceding  appeal,  until  after  the  final  determination  of  the  appeal 
to  the  court  of  appeals. 

L.   1894.   eh.   106. 

i  1310.  [Am*d,  1806,  1808.]  l^ben  appeal  stars  pr<»eeed- 
lnv«)  effect  thereof. 

Wheire  an  appeal  to  the  general  term  of  any  court  or  to  the 
appellate  division  of  the  supreme  court  or  to  the  court  of  appeals 
or  otherwise  has  been  heretofore  or  shall  hereafter  be  perfected, 
as  prescribed  in  this  chapter,  and  the  other  acts,  If  any,  required 
to  be  done,  to  stay  the  execution  of  the  judgment  or  order  ap-, 
pealed  from,  have  been  done,  the  appeal  stays  all  proceedings  to 
enforce  the  judgment  or  order  appealed  from;  except  that  the  court 
or  judge,  from  whose  determination  the  appeal  is  taken,  may 
proceed  in  any  matter  included  in  the  action  or  special  pro- 
ceeding, and  not  affected  by  the  judgment  or  order  api>ealed  from 
or  not  embraced  within  the  appeal;  or  may  cause  perishable  prop- 
erty to  be  sold,  pursuant  to  the  judgment  or  order  appealed  from. 
The  proceeds  of  such  a  sale  must  be  paid,  to  abide  the  result 
of  the  anpeal,  into  the  court  from  or  in  which  the  appeal  is  taken, 
or,,  if  it  was  taken  as  proacribed  in  title  fifth  of  this  chapter,  into 
the  supreme  coirt.  When  an  api)eal  from  a  judgment  for  rent 
has  been  perfected  and  execution  stayed  as  herein  provided,  the 
appeal  stays  all  summary  proceedings,  pending'  or  otherwise,  to 
recover  the  possession  of  real  property  or  disj^ossess  tenants  there- 
from, based  on  the  failure  to  pay  the  re>ut  included  in  the  judg- 
ment appealed  from.  In  a  case,  specified  in  subdivision  two  of 
section  one  hundred  and  ninety-one,  of  this  act,  a  party  aggrieved, 
upon  presenting  to  the  court  proof  by  affidavit  that  he  intends  to 
apply  to  the  appellate  division,  rendering  such  decision,  for  leave 
to  appeal  to  the  court  of  appeals,  and  in  case  such  appellate 
division  shall  refus«e  such  leave,  then  that  such  party  intends 
to  apply  to  a  judge  of  the  court  of  appeals  to  be  allowed  to 

appeal  to  said  court  of  appeals,  and  proof  that  an  undertaking. 
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gfTtn  at  prttcribed  in  this  chapter,  has  beea  filed  with  the  elerk 
with  whom  the  judgment  appealed  from  is  entered,  shall  be  en- 
titled to  an  order  staying  all  proceedings  to  enforce  such  judgment, 
until  the  granting  or  refusal  of  such  leave  to  appeal  by  such 
sppellate  division  or  a  judge  of  the  court  of  appeals.  The  party 
desiring  to  make  such  application  must  do  so  at  the  same  term 
or  at  the  term  of  said  appellate  division  next  succeeding  that 
at  which  judgment  of  affirmance  was  i*endered  and  notice  of  en- 
try thereof  served  upon  the  party  aggrieved,  and  In  case  said  ap- 
pellate division  refuses  such  application,  then  such  party  shall 
have  thirty  days,  from  and  after  service  of  a  copy  of  the!  order 
of  said  appellate  division  denying  such  application,  with  notice 
of  entry,  in  which  to  apply  to  a  judge  of  the  court  of  appeals,  to 
be  allowed  to  so  appeal.  (See  S§  2087,  2101,  2584.) 

J.  low  cb.  MS:  L.  ISM.  ch.  2«.    In  effect  April  19, 1898. 

I  lani.    [Am'd,  1896,  1800.]    Is^wy  «9«ii  personal  property-* 
^rhen  nuperaeded  by  oppoal. 

Where  an  appeal,  taken  from  a  final  judgment,  to  the  court  of 
appeals,  has  been  perfected,  and  the  security,  required  to  stay 
the  execution  of  the  judgment,  has  been  given;  or  where  the 
security^  given  upon  an  appeal,  taken  from  a  final  judgment  of  the 
supremo  court,  a  county  court  or  the  city  court  of  the  city  of 
New  York,  or  the  municipal  court  of  the  city  of  New  York,  is 
equal  to  that  required  to  perfect  an  appeal  to  the  court  of  ap- 
peals, and  to  stay  the  execution  of  the  judgment:  the  court,  in 
which  the  judgment  appealed  from  was  rendered,  may,  in  its  dis- 
cretion, and  upon  such  terms  as  justice  requires,  make  an  order, 
ppon  notice  to  the  respondent,  and  the  sureties  in  the  under- 
taking, discharging  a  levy  upon  personal  property,  made  by  virtue 
nf  an  execution,  issued  upon  the  judgment  appealed  from.  But 
fhif«  section  does  not  authorize  the  discharge  of  a  levy,  made  by 
virtue  of  a  warrant  of  attachment. 
L.  MM.  Ob.  Mft  L.  vm,  ch.  315.   In  effect  Sept.  1. 18B8. 

I  18121.  Covrt  wamy  Umit  amoant   of  aecarlty  la  oortala 


Where  an  appeal  is  taken,  as  prescribed  in  title  second  or  fourth 
of  this  chapter,  the  court,  in  or  from  which  the  appeal  is  taken: 
or,  where  au  api)eal  is  taken  as  prescribed  in  tille  third  or  fifth 
of  this  chapter,  the  court,  to  which  the  appeal  is  taken;  may.  in 
its  discretion,  make  an  order,  upon  notice  to  the  respondent,  dis- 
pensing with  or  limiting  the  security,  required  to  stny  the  execu- 
tion of  the  judgment  or  order  ap[>ealed  from,  as  follows: 

1.  Where  the  appellant  is  nn  executor,  administrator,  trustee, 
or  other  person  acting  in  another's  right,  the  security  may  be 
dispensed  with  or  limited,  in  the  discretion  of  the  court. 

2.  The  aggrej^ate  sum,  in  which  one  or  more  undertakings  are 
required  to  be  given,  may  le  lim'tcd  to  not  leKs  than  fifty  thousand 
dollars,  where  it  would  otherwise  exceed  that  sum. 

Snbttltute  for  pert  of  Co.  Proc.,  |  339. 

f  1818.  No  aecarlty  aecesnary,  on  appeal  by  tbe  people* 
ete. 

Upon  an  appeal,  taken  by  the  people  of  the  State,  or  by  a  State 
ofBcer,  or  board  of  Stale  oflicers,  or  a  board  of  supervisors  of  a 
county,  the  service  of  the  notice  of  a|)peal  perfects  the  appeal, 
and  stays  the  execution  of  the  judgment  or  order  appealed  from, 
withont  an  undertaking,  or  other  security. 

Snbstaiioe  of  U  1^58,  ch.  37.  f  2.  ei  am'd  by  L.  1861,  cb.  S88  (4  Bdm.  200). 
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S  tni4.  [AiiiM,  If^ri.l  ld-{  oil  atipekl  hr  ^  ll4»i«lKlll4$  nmikt. 
rtpnl   4*ori)of'atlbti. 

Upon  an  appeal,  taken  by  a  domestic  mtinicipal  corporation,  the 
servico  of  the  notice  of  appeal  perfects  the  appoal,  and  stays  the 
execution  of  the  judgment  or  order  appealed  from,  without  an 
nndertakingr,  or  other  security;  except  that,  where  an  afopeal  is 
taken,  as  prescribed  in  title  second,  third  or  fourth  or  tms  chap- 
ter, the  court.  In  or  from  which  the  appeal  is  taken,  may,  in  its 
discretion,  require  security  to  be  given.  In  that  case,  the  form, 
nature,  and  extent  of  the  security,  not  exceeding  that  which  is  re- 
quired in  a  like  case,  from  a  natural  person,  and  the  time  and 
manner  in  which  it  must  be  given,  must  be  prescribed  by  the 
order  of  the  court:  and  the  mayor,  comptroller,  or  counsel  to  the 
corporation,  may  execute,  In  behalf  of  the  corporation,  an  under' 
taking,  so  required  to  be  given. 
L.  t869.  ch.  262.  S  1  (4  Edm.  681).    8m  «  IMO.  pMt. 

S  1315.  Papers  to  be  tran0iiiltt«a  tb  npp^llili<i  feoiir<. 

Where  an  appeal  is  taken  from  a  final  judgment,  as  prescribeo 
in  title  second  or  third  of  this  chapter,. the  api^ellant  must,  within 
twenty  days  after  it  is  perfected,  cause  a  copy  Of  the  judgment- 
roll,  and  01'  a  case  or  notice  of  exceptions,  if  any,  filed  after  the 
entry  of  judgment,  and  a  certified  copy  of  the  judgment  given 
thereon  and  of  the  notice  of  appeal,  to  be  transmitted  to  the 
appellate  court,  by  the  clerk,  upon  whom  the  notice  of  appeal  was 
served.  Where  an  appeal  from  an  order,  oi*  a  Pflft  or  an  order, 
is  taken  as  prescribed  in  title  second,  third,  and  fifth  of  this  chap- 
ter, the  appellant  must,  within  the  same  time,  cause  a  certified 
copy  of  tlie  notice  of  appeal,  of  the  order,  and  of  the  papers  upon 
which  the  order  was  founded,  to  be  transmitted  to  the  appellate 
court,  by  the  same  clerk.  If  the  appellant  fails  so  to  do,  the  re- 
spondent may  cause  those  papers  to  be  so  transmitted;  and  he  is 
entitled  to  tax  the  expense  tnt»reof.  as  a  disbtirsement,  where  he 
rcv-^overs  costs.  The  clerk  of  the  appellate  court  nnist  file  the 
pa  pels  so  transmitted;  and,  except  where  it  is  otherwise  specially 
IM-eseribed  by  law,  the  appeal  must  be  heard  upon  them. 

Co.  1  ive.,  §  328,  am'd.     See  §  1339. 

S    1310.   Inierlocntory  Jndsrment,    or  Intermediate    order, 

may  be  revleTfed. 

An  a:)peal.  taken  from  a  final  judgment,  brings  up  for  review. 
an  interlocutory  judgment,  or  an  intermediate  order,  which  is 
specified  in  the  notice  of  appeal,  and  necessarily  affects  the  final 
judgment;  and  which  has  not  already  been  reviewed,  upon  a 
separate  appeal  therefrom,  by  the  court  or  the  term  of  the  court, 
to  which  the  api>eal  from  thv.  final  judgment  is  taken.  The  right 
to  review  an  interlocutory  judgment,  or  an  intermediate  order, 
as  prescribed  in  this  section,  is  not  affected  by  the  expiration 
of  the  time,  within  which  a  separate  appeal  therefrom  migrht 
have  been  taken. 

predicated  on  Co.  Proo.,  i  32U.     .See  §§  1336,   1350. 

1^   1317.    [AnrtI,  1805.  1012.]    Jtidt^moitl  or  tird^r  on  appeal. 

I'pon  an  api)eal  fnun  a  .indgnient  or  an  order,  the  appellate 
division  of  the  supreme  court,  or  appellate  term,  to  which  the 
appeal  is  taken,  may  reverse  or  atlirm,  wholly  or  partly,  6t  may 
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modify,  the  jadgment  or  order  appealed  from,  and  each  inter- 
locutory judgment  or  intermediate  order,  which  it  is  authorized 
to  review,  as  specified  in  the  notice  of  appeal,  and  as  to  any  or 
ail  of  the  parties.  It  shall  thereupon  render  judgment  of  affirm- 
ance, judgment  of  reTersal  and  final-  judgment  upon  the  right  of 
any  or  all  of  the  parties,  or  judgment  of  modification  thereon,  ac- 
cord inj:  to  la>Y,^  p^oept  where  it  ma^  ha  ijecpssary  or  proper  to 
grant  a  new  trial  or  hearing,  wh(  i\  it  muy  grant  a  new  trial  or 
hearing.  \\'hon  a  trial  has  been  before  a  jury,  the  judgment  of 
the  api>enate  court  must  be  rendered  either  upon  special  findings 
of  the  ^nry  or  the  general  Tcrdict,  or  upon  a  motion  to  dismiss  the 
complaint  or  to  direct  a  verdict.  A  judgment,  affirming  wholly  or 
partly  a  judgment,  from  which  an  appeal  has  been  taken,  shall 
not,  expressly  and  in  terms,  award  to  the  respondent,  a  sum  of 
money,  or  other  relief,  which  was  awarded  to  him  by  the  judg- 
ment no  affirmed.  After  hearing  the  appeal,  the  court  must  give 
judgmcntf  without  regard  to  technical  errors  or  defects  or  to  ex- 
ceptions which  do  not  affect  the  8ub>«tantial  rights  of  the  parties. 

Sm  Ca   Froc..  fi  33f).     See  f  V^H.     Am'd  by  L.  1805,  ch.  U40;  h.    191%,  ch.  380, 
In  effect  Sept.   1.   1912. 

g   1318.  When  np  Apppal  ll«f  from  Judgment  of  r^vernal. 

Where  a  judgment,  from  which  an  appeal  is  taken,  is  reversed 
upon  the  appeal,  and  a  new  trial  is  granted,  an  appeal  cannot 
be  taken  fvota  the  judgment  of  reversal;  but  upon  an  appeal  from 
the  order  granting  a  new  trial,  taken,  as  prescribed  by  law,  the 
judgment  of  reversal'must  also  "be  reviewed. 

{  1819.  Mode  of  enfqrclnsr  afllrmed  or  modllled  Jndltinent. 

Where  a  judgment,  from  which  an  appeal  has  l)een  taken,  from 
one  court  to  another,  is  wholly  or  partly  affirmed,  or  is  modifie<l, 
upon  the  appeal,  it  must  be  enforced,  by  the  court  in  which  it  was 
rendered,  to  the  exteut  permitted  by  the  ileteruiination  of  the  ap- 
pellate court,  as  if  the  appeal  therefrom  had  not  been  taken. 

I  ISao.  Id.;  fta  to  order. 

Where  a  fipal  order,  from  which  an  appeal  has  been  taken, 
from  one  court  to  another,  as  prescribed  in  title  fifth  of  this 
chapter,  is  wholly  or  partly  affirmed,  or  is  modified,  upon  the 
appeal,  the  tippellate  court  may  enforce  its  order,  or  may  direct 
the  proceedings  to  be  remitt(Ml,  for  that  purpose,  to  the  court 
below,  or  to  the  judge  who  made  the  order  appealed  from. 

I  13S1.  ilode  of  eiimeelliiis  docket  of  reversed  or  modi- 
fted  Jadflrmeitt. 

Where  a  fipal  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sym  of  money,  has  been  reversed,  or  lias  been  af- 
firmed as  to  part  only  of  the  sum,  upon  an  ftpi)e!il,  taken  as  pre- 
MTibed  in  title  third  or  fourth  ot  luls  chapter:  and  an  appeal  to 
the  court  of  appeals  is  not  taken  and  perfected,  and  the  security 
required  to  stay  exeention  is  not  given,  within  ten  days  after  the 
entry  of  the  judgment  upon  the  appeal,  in  the  clerk's  office  where 
the  judgment  appealed  from  is  entered,  the  cli-rk  must  make  a 
minute  of  the  reversal  of  the  judgment,  or  of  the  amount  to  which 
it  has  been  reduced,  upon  his  docket-book,  in  each  i>loce,  where 
the  judgment  is  docketed.  A  transcript  of  the  docket,  as  thus 
corrected,  must  be  furnished  by  him,  and  may  be  filed  in  any 
county  clerli's  office,  where  the  original  judgment  is  docketed,"  as 
prescribc'd  by  law,  with  respect  to  the  original  docket;  and  there- 
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iU>oii  the  couuty  clerk  must  correct  his  docket  accordiiijrly.  The 
Ueii  of  a  jud>?mcut;  the  <lo<*ket  of  which  is  not  corrected  as  prr- 
scribed  in  this  sectiou,  remains  unaffected  by  the. reversal  or  modi- 
tieation  thereof,  until  the  decision  of  the  court  of* appeals,  upon  an 
appeal  from  the  judf^ment  reversing;  or  modifyiuK  the  same,  or  the 
expiration  of  the  time  to  take  such  an  appeal. 

$   1322.  Id. I  'vrlien  reT-emal,  ^te..,  iran  by  court  of  appealn. 

Where  a  final  judgment  for  a  sum  of  money,  <or  directing  th»? 
payment  of  a  sum  of  money,  has  been  reversed,  or  affirmed  as 
to  part  only  of  the  sum,  upon  an  appeal  to  the  court  of  appeals, 
the  docket  may  be  corrected,  as  prescribed  in  the  last  section, 
at  any  time  after  the  remittitur  has  been  tiled  in  the  court  below. 

I  1323.  [Am*d,  1877,  18H0,  18f»9.]  Restttvtlon;  when 
a>varded« 

When  a  final  judgment  or  order  is  reversed  or  modified,  upon 
appeal,  the  appellate  court,  or  the  general  term  of  the  Bame 
court,  as  the  case  may  be,  may  make  or  compel  restitution  of 
property,  or  of  a  right,  lost  by  means  of  the  erroneous  judgment 
or  order;  but  not  so  as  to  affect  the  title  of  a  purchaser  in  gomi 
faith  and  for  value.  When  property  has  been  -sold,  the  court 
may  compel  the  value,  or  the  purchase  price,  to  be  restored,  or 
deposited  to  abide  the  event  of  the  action,  as  justice  requires. 
Wnen  the  appeal  is  from  a  judgment  in  favor  of  the  owner  of 
real  estate,  in  an  action  to  set  aside  a  conveyance  thereof,  or  in 
an  action  to  compel  the  specific  performance  of  a  contract  for  the 
sale  thereof,  such  owner  shall  have  the  same  right  to  sell  or  dis- 
pose of  the  same  as  though  no  appeal  had  been  taken:  unless  the 
appellant  shall  tile  with  the  clerk  of  the  court  a  written  under- 
taking, in  a  sum  fixed  by  the  court,  or  a  judge  thereof,  upon  :i 
notice  to  the  respondent  of  at  least  ten  days,  and  to  be  approved 
by  such  court  or  judge,  to  the  effect  that  the  appellant  will,  in 
case  the  judgment  appealed  from  shall  be  afflrmed,  pay  to  such 
owner  such  damages  as  he  may  suffer  by  reason  of  such  appeal, 
not  exceeding  the  amount  of  the  penalty  in  such  undertaking. 
Such  undertaking  may  be  filed  at  any  time  during  the  appeal, 
but  any  sale  of  such  real  estate  or  contract  to  sell  the  same  in 
good  faith  and  for  a  valuable  consideration,  after  said  judgment 
:ind  before  the  filing  of  such  undertaking,  shall  be  as  valid  as  if 
such  undertaking  had  not  been  filed.  In  case  such  undertakin,r 
shall  not  be  filed,  the  respondent  shall  be  entitled,  at  any  time 
during  such  appeal,  to  an  order  discharging  of  record  any  notice 
of  pendency  of  action  filed  in  the  action,  and,  in  an  action  to 
compel  the  specific  performance  of  a  contract  for  the  sale  of  real 
estate,  also  canceling  and  discharging  of  record  said  contract,  in 
case  the  same  has  been  recorded. 
Substitute  for  Co.  Proc.,  part  of  fi  330.      L.  18M.  ch.  650.      In  effect  Sept.   1, 

I  1323a.  [Added,  lOOO.]  Remarkn  or  eommenta  of  Jadipe, 
dolF  excepted  to,  Hkall  be  iinbject  of  revle^v. 

In  case  of  an  appeal,  every  remark  or  comment  of  the  presid- 
ing judge  during  the  trial,  duly  excepted  to.  shall  be  the  subject 
i}{  review,  but  the  case  and  exceptions  on  appeal  shall  be  .settled 
by  the  trial  justice  as  now  provided  by  law. 

Added  by  L.  1»09,  ch.  O.'i.  Derivation  —  Code  Civ.  Proc.,  |  8.1,  pt.  Pbr 
remainder  of  section  Kee  Judiciary  Law.  55  14,  U4.  205-297,  301.  See  note  14 
uf  notes  of  Board  of  Statutory   Consolidation  at  end  of  code. 
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TITUS  U. 
Appeal  to  the  court  of  appeals. 

Btc.  1324.  What  appeals  may  be  taken. 
1325.  LlmitatloD  of  time  to  appeal. 
1320.  Securliy  to  i)€rfeot  appeal. 

1827.  Security  to  stay  exe<^utlon  on  judgment,  etc.,  for  maotj, 
1S28.  Id.;  on  Judgment,  etc.,  for  delivery  of  property. 
132tt.  Id.;    on   Judgment   for   a   chattel. 
1S80.  Id.;    on    Judgment,    etc.,    directing    conveyance. 

1331.  Id.;  on  Judgment,  etc.,  for  poasesaion  of  real  property. 

1332.  Construction  of  tbe  la8t  five  sections. 
1833L   The    last    six   sections   qualified. 

1334.  Undertakings  may  be  in  one  instrument;  form,  and  service  thereof. 

1335.  Exceptions  to  sureties;  Justification. 

1336.  Appeal    from    linal    Juagment    rendered    after    afllrmance    of    in- 

terlocutory Judgment,  or  denial  of  motion  for  new  trial. 

1337.  What  questions   are   brought   up   for   review. 

1338.  When  questions  of  fact  to  be  reviewed. 

1839.  When  a  case  to  be  prepared,  etc.,  for  the  appeal. 

I  1824.  Wbat  appeals  may  be  taken. 

An  appeal  may  be  taken  to  the  court  of  appeals,  in  a  case  where 
that  court  has  jurisdiction,  as  prescribed  in  sections  190  and  191 
of  this  act. 

Co.    Proe.,    I    333,    first    sentence. 
8  1825.  [Am*<l,  ISMi,  1009.]    Limitation  of  time  to  appeal. 

An  appeal  to  the  court  of  appeals,  must  be  taken  within 
sixty  liaj-s  after  service,  npon  the  attorirey  for  the  appellant,  of  a 
copy  of  the  judjrment  or  order  appealed  from,  and  a  written 
notice  of  the  entry  thereof. 

SahKtltnte  for  Co.  Proc-.,  8  331.  Am'tl  by  L.  1895,  cU.  040;  L.  1909, 
eh.    418.    lu  effect  Sept.   1.   1909. 

I  1820.   Secnrlty   to   perfect   appeal. 

To  render  a  notice  of  appeal,  to  the  court  of  appeals,  effectual, 
for  any  purpose,  except  in  a  case  where  it  is  specially  prescribed 
by  law,  that  securitj  is  not  necessary,  to  perfect  the  appeal,  the 
apiiellant  must  give  a  written  undertaking,  to  the  effect,  that  he 
will  pay  all  costs  and  damages,  which  may  be  awarded  against 
him  on  the  appeal,  not  exceeding  five  hundred  dollars.  The  ap- 
peal is  perfected,  when  such  an  undertaking  is  given  and  a  copy 
thereof,  with  notice  of  the  filing  thereof,  is  served,  as  prescribed 
ic  this  title, 

Co.  Proc.,  part  of  f  3.14,  sm'd. 

8  1327.  Secvrlty  to  stay  execvtlon  on  ludicment,  etc., 
for  money. 

If  the  appeal  is  taken  from  a  judgment  for  a  sum  of  money,  or 
from  a  judgment  or  order,  directing  the  payment  of  a  sum  of 
moiiej-.  it  does  not  stay  the  execution  of  the  judgment  or  order, 
nntil  the  appellant  gives  a  written  undertaking,  to  the  effect,  that 
if  the  judgment  or  order  appealed  from,  or  any  part  thereof,  is 
affirmed,  or  the  appeal  is  dismissed,  he  will  pay  the  sum.  recov- 
ered or  directed  to  be  paid,   by  the  judgnu-nt   or  order,  or  the 
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part  thereof,  as  to  wliieh  it  is  affirmed.  But  wliere  the  jiulg- 
meut  or  order  directs  the  payment  of  money  in  fixed  instalments, 
the  undertaking  must  be  to  the  effect,  that  the  appellant  will  pay 
each  instalment,  which  becomes  payable,  pending  the  api)eal,  or 
the  part  thereof  as  to  which  the  judgment  or  order  is  affirmi  d, 
not  excee<ling  a  sum  specified  in  the  undertaking,  which  must  be 
fixed  by  a  judge  of  the  court  below.  The  court  below  may,  at 
any  time  afterwards,  upon  satisfactory  proof,  by  aifidavit,  that 
the  sum  so  fixed  is  insutficient  in  amount,  make  an  order,  requir- 
ing the  appellant  to  give  a  further  undertaking,  to  the  same  effect, 
in  a  sum  and  within  a  time,  specified  in  the  order.  A  failure  to 
comply  with  such  an  order  has  the  same  effe<'t,  as  if  no  undertak- 
ing had  been  given,  as  prescribed  in  this  section. 
Co.  Prof.,  S  335,  flrst  aentonoe  ani'd. 

I  1328.  Id.)  on  Jvdflrineiftt,  etc.»  for  delivery  of  property. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
assignment  or  delivery  ot  a  document,  or  of  personal  property,  it 
doea  not  stay  the  execution  of  the  judgment  or  order,  until  the 
thing  directed  to  be  assigned  or  delivered,  is  brought  into  the 
court  below,  or  placed  in  tne  custody  of  an  officer  or  receiver,  des- 
ignated by  that  court;  or  the  appellant  gives  a  written  undertak- 
ing as  prescribed  in  the  next  section. 

Id.,  part  of  I  336,  am'd. 

i  ISSd.  Id.  I  on  Judvment  for  »  okattel. 

If  the  appeal  is  taken  from  a  judgment  for  the  recovery  ot 
a  chattel,  it  does  not  stay  the  execution  of  the  judgment,  uotil 
the  appellant  gives  n  written  undertaking,  in  a  sum  fixed  by  the 
court  l)elow.  or  a  jndg<»  thereof,  to  the  effect,  th.it  the  appellant 
will  obey  the  direction  of  (iie  appellate  court,  upon  the  appeal. 

Id. 

{  1830.  Id.t  on  Jndirpient,  eic^  dlrectinfr  conveyanee. 

If  the  appeal  is  tnkeii  from  a  judgment  or  order,  directing  the 
execution  of  a  conveyance,  or  other  instrument,  it  does  not  stay 
the  executinn  of  the  judgment  or  order,  until  the  Instrument  is 
executed,  and  deposited  with  the  clerk,  with  whom  the  judgment 
or  order  is  entered,  to  abide  the  direction  of  the  appellate  court. 

Id.,   S  3.37,   extended  to  an  appeal  from  an   order. 

S  1S31.  [Am*d.  1870,  1807.1  Td.;  on  Jadfment,  etc.,  t&t  Oko  po*- 
ii«>fi«ion  of  real  property. 

If  the  judgment  or  order  directs  the  sale  or  the  delivery  of  the 
possession  of  real  property,  or  entili<»»  the  respondent  to  the  im- 
mediate IM^Ksession  thereof,  an  appeal  does^  not  stay  the  execution 
of  the  judgment  or  order  until  the  upjiellant  gives  a  written  under- 
taking to  the  effe<t  that  he  will  not.  while  in  possession  of  the 
proi)erty.  commit,  or  sufl'er  to  >)e  committed,  any  waste  thereon: 
and  if  the  jiroperty  is  in  his  possession  or  under  his  control,  the 
undertaking  must  also  provide  that  if  the  judgment  or  oi^er  is 
afiirmed  or  the  appeal  is  disniissiMl,  and  there  is  a  deficiency  upon 
a  sale,  he  will  pay  the  value  of  tlie  use  and  occuiMition  of  such 
property,  or  the  part  thereof  as  to  which  the  judgment  or  order  is 
affirmed,  from  the  time  of  taking  the  appeal  until  the  delivery  of 
the  possession  thereof,  pursuant  to  the  judgment  or  order,  not  ex- 
ceeding a  specified  sum  fixed  by  a  judge  of  the  court  below.    If 
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Ike  judgment  directs  a  sale  of  real  property  upon  the  foreclosure 
»f  a  mortgage,  and  an  appeal  is  taken  by  a  party  against  whom 
payment  of  the  deficiency  is  awarded  by  such  judgment,  the  under- 
taking must  also  provide  that  if  the  judgment  is  aflfirmed  or  the 
appeal  is  dismissed,  the  appellant  will  pay  any  deficiency  which 
may  occur  upon  the  sale,  with  intere«t  and  costs,  and  all  ex- 
penses chargeable  against  the  proceeds  of  the  sale,  not  ezceedixic 
a  sum  fixed  by  a  judge  of  the  court  below. 
Co   Pmc.  I  338;  L.  1897,  ch.  119.     In  effect  Sept.  1,  18&T.    See  f  1816. 

S   1332.  CoBvtmction  of  the  Immt  At«  Bectlons. 

Where  the  judgment  or  order,  from  which  an  appeal  is  taken 
to  the  court  of  appeals,  affirms  a  judgment  or  order,  to  the  effect 
specified  in  either  of  the  last  five  sections,  the  undertaking  must 
be  the  same,  as  if  the  judgment  or  order,  from  which  the  appeal 
Is  so  taken,  was  to  the  same  effect,  as  the  judgment  or  order  so 
affirmed. 

f  1833.  The  lawt  kIx  Rections  Qunllfled. 

The  last  six  sections  do  not  extend  to  a  case,  where  it  is  speci- 
ally prescribed  by  law,  that  an  appeal  may  bo  taken,  or  the  exe- 
cution of  a  judgment  or  order  appealed  from  may  be  stayed,  with- 
out security,  or  where  the  security  to  be  given,  for  either  purpose, 
is  specially  regulated  by  law. 

{    1334.   [Ain*d,    1H79.1    Undertaklnflrn  may  be  In  one  Inatrn- 
ment|  form  and  iiervice  thereof. 

Where  two  or  more  undertakings  are  required  to  oe  given  as 
prescribed  in  this  title  they  may  be  contained  in  the  same  instru- 
ment, or  in  different  instruments  at  the  option  of  the  appellant. 
Each  undertaking  given  as  prescribed  in  this  title  must  be  exe- 
cuted by  at  least  two  sureties,  and  must  specify  the  residence  of 
each  surety  therein.  A  copy  thereof,  with  a  notice  showing  where 
it  Is  filed,  must  be  served  on  the  attorney  for  the  adverse  party 
with  the  notice  of  appeal  or  before  the  expiration  of  the  time  of 
appeal. 

Co.    Proc,   S  341,   am'd. 

I  1335.  [Am'dy  1891.]    Kxooptlona  to  Moretleii;  Jastiflcation. 

It  is  not  necessary  that  the  undertaking  should  be  approved; 
but  the  attorney  for  the  respondent  may,  within  ten  days  after 
the  service  of  a  copy  of  .the  undertaking  with  notice  of  the  filing 
thereof,  serve  upon  the  attorney  for  the  appellant,  a  written  no- 
tice that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  ten 
days  thereafter,  the  sureties,  or  other  sureties  in  a  new  undertak- 
ing to  the  same  effect,  must  justify  before  the  court  below,  or  a 
judge  thereof,  or  a  referee  appointed  by  the  same,  or  a  county 
judge.  At  least  five  days'  notice  of  the  justification  must  be 
gWen.  A  referee  may  be  appointed  upon  the  motion  of  either 
party,  or  upon  the  court's  own  motion  to  take  the  justification  of 
such  sureties  and  to  report  the  evidence  -upon  the  snme  to  the 
court  or  judge  with  his  opinion.  The  court  may  further  direct 
that  either  party  shall  pay  the  expenses  of  such  reference.  If 
the  court  or  judj;je  finds  the  sureties  sufficient  he  must  indorse 
his  allowance  of  them  upon  the  undertaking,  or  a  copy  thereof, 
and  a  notice  of  the  allowance  must  be  served  unon  the  attorney 
for  the  exceptant.  The  effect  of  a  faihire  so  to  justify  and  procure 
an  allowance,  is  the  same  as  if  the  undertaking  had  not  been 
given.  The  court  shall  also  have  power,  in  case  it  shall  .be.made 
11  ;io9 
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to  appear  to  its  satisfaction,  upon  motion,  that  the  exception  was 
taken  unnecessarily  or  for  purposes  of  vexation  or  delay,  to  set 
the  same  aside  and  approve  the  undertaking. 
Co.  Proc.,   8  341,  am'd;   L.   1891.  ch.  309. 

}  1386.  [Am'd,  1895.]  Appeal  from  final  Jndsment  ren- 
dered after  afflriuancc  of  Interlocutory  Jndirinent,  or 
denial  of  utotlon  for  ne^r  trial. 

Where  final  judgment  is  rendered  in  the  court  below,  after  the 
affirmance,  upon  an  appeal  to  the  appellate  division  of  the 
supreme  court,  of  an  interlocutory  judgment;  or  after  the  refusal, 
by  the  appellate  division,  of  a  new  trial,  either  upon  an  applica- 
tion, made,  in  the  first  instance,  at  a  term  thereof,  or  upon  an 
appeal  from  an  order  of  the  special  term,  or  of  the  judge  before 
whom  the  issues,  or  questions  of  fact,  were  tried  by  a  jury;  the 
party  aggrieved  may  appeal  directly  from  the  final  judgment  to 
the  court  of  appeals,  notwithstanding  that  it  was  rendered  at  a 
special  term,  or  at  a  trial  term,  or  pursuant  to  the.  directions, 
contained  in  a  referee's  report.  But  such  an  appeal  brings  up, 
for  review,  only  the  determination  of  the  appellate  division  of 
the  supreme  court,  affirming  the  interlocutory  judgment,  or  refu»- 
ing  the  new  trial. 

h.   1886,^  ch.  946.    See  fi  1360,   post. 

{  1887.  [Am'd,  1895.]  "What  qnestions  are  bronffbt  up 
for  reTie-fv.  I 

An  appeal'  to  the  court  of  appeals  from  a  final  judgment,  or 
from  ah  order,  granting  or  refusing  a  new  trial  in  an  action, 
where  the  appellant  stipulates  that  iipon  affirmance  judgment 
absolute  shall  be  rendered  against  him,  brings  up  for  review  in 
that  court  only  questions  of  law:  but  where  the  justices  of  the 
appellate  division  from  which  an  appeal  is  taken  are  divided 
upon  the  question  as  to  whether  there  is  evidence  supporting, 
or  tending  to  support,  a  finding  or  verdict  not  directed  by  the 
court,  a  question  for  review  is  presented.  In  any  action  on  an 
appeal  to  the  court  of  appeals,  the  court  may  either  modify  or 
affirm  the  judgment  or  order  appealed  from,  award  a  new  trial, 
or  grant  to  eitlicr  party  such  judgment  as  such  party  may  be 
entitled  to. 

L.    18W5.   cb.   94G.     See  {  l^li  Bubd.   4;  |  1317. 

I  1388.  [Am'd,  1S95,  1912.]  "When  reversal  prennmed  not 
to  be  on  a  qneatlon  of  fact. 

Upon  an  appeal  to  the  court  of  appeals  from  a  judgment,  revers- 
ing a  judgment  entered  upon  the  report  of  a  referee,  upon  the  ver- 
dict of  a  jury  or  a  decision,  or  a  detprminatiou  in  the  trial  court; 
or  from  an  order  grantiii>;  a  new  trial,  upon  such  a  reversal;  it 
must  be  conclusively  prosuiued  that  tlie  judgment  was  not  re- 
versed, or  the  new  trial  grautt'd,  upon  a  question  of  fact,  unless 
the  particular  question  or  questions  of  fact  upon  which  the  re- 
versal was  mnde  or  tne  new  trial  was  granted  are  specified  and 
referred  to  by  number  or  other  adequate  designation  in  the  body 
of  the  judgment  or  order  uppealcd   from. 

Co.  Proc.  parts  of  SS  26S  and  272.  Am'd  by  Lu  1895.  ch.  946;  U  1S»12. 
ch.  861,    Id  effect  Sept.   1.   1912. 
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I  1339.  [Am'd,  1895.]    'Wli^n  a  ca«e  to  be  prepared,  etc., 
fer  the  appeal. 

Where  an  appeal  to  the  court  of  appeals,  from  a  judgment, 
rendered  by  the  appellate  division  of  the  supreme  court,  upon 
a  Terdict,  sabject  to  the  opinion  of  the  court,  has  been  perfected, 
a  case,  containing:  a  concise  statement  of  the  facts,  of  the  ques- 
tions of  law  arising  thereupon,  and  of  the  determination  of  those 
questions  by  the  appellate  division,  must  be  prepared  and  settled, 
by  or  under  the  direction  of  the  court  below,  and  annexed  to 
the  judsment-roU.  An  exception  is  not  necessary,  to  enable  the 
court  of  appeals  to  review  the  determination  of  a  question  of 
law,  arising  upon  the  verdict.  A  certified  copy  of  the  case  must 
be  transmitted  to  the  court  of  appeals,  instead  of  the  case  upon 
which  the  judgment  of  the  court  below  was  rendered.  The 
court  below,  or  a  judge  thereof,  may  extend  the  time,  limited 
by  law.  within  which  the  papers  must  be  transmitted  to  the 
court  of  appeals,  for  the  purpose  of  enabling  the  appellant  tm 
procure  the  case  to  be  prepared  or  settled. 

Cs.  PiM.,  part  of  ff  883  and  part  of  f  266;  L.  1806,  eh.  Mi. 
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TITLE  m. 
Appeal  to  the  supreme  court  from  an  inferior  oouit. 

8ec.  1340.  Appeals  from  inft^rior  coorts. 

1841.  Limitation   of   time;    aeouiity. 

1842.  Appeal  from  order. 

1848.  lilmltatlon  of  time  and  stay  of  proceedlnpi. 
1344.  Appeal,    where    and    how    heard. 
1346.  Judgment  or  order,    where  entered. 

9  184C.  [Ain*d,   1806.]    Appeals  from  Inferior  eovrts. 

Except  appeals  from  inferior  and  local  courts  heretofore  hearfi 
in  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  and  the  sni)erior  court  of  Buffalo,  an  appeal  may  be  taken 
to  the  appellate  division  of  the  supreme  court,  from  a  final  judg- 
ment, rendered  by  a  county  court,  or  by  any  other  court  of 
record  possessinji;  original  jurisdiction,  where  an  appeal  there- 
from to  a  court  other  than  the  supreme  court  is  not  expressly 
given  by  statute,  and  upon  such  appeal,  an  order  granting  or 
refusing  a  new  trial  for  any  of  the  causes  mentioned  in  section 
nine  hundred  and  ninety-nine  of  this  act,  made  by  any  of  said 
courts,  and  questions  of  fact,  may  be  reviewed  in  the  same 
manner  and  to  the  same  extent  as  questions  of  fact  may  be 
reviewed,  upon  i»pi>oal  to  the  appellate  division  of  the  supreme 
court  from  a  final  judgment  and  order,  granting  or  refusing  a 
new  trial,  rendered  by  the  same  court.  Appeals  from  inferior 
and  local  courts  heretofore  heard  in  the  court  of  common  pleas 
for  the  city  and  county  of  New  York  and  the  superior  court 
of  Buffalo,  may  be  taken  to  the  supreme  court, 

Co.  Proc,  }  344.  first  aentencc  am'd.     Sec  6  T.  &  G.  466.     L.  1806,  ch.  MB. 

g  i:t41.  Ltrnttatton  of  tlmei  seciirlty* 

An  appeal,  authorized  by  the  last  section,  must  be  taken 
within  thirty  days  after  service,  upon  the  attorney  for  the 
appellant,  of  the  copy  of  the  judgment,  :iud  written  notice  of 
the  entry  thereof.  Security  is  not  required  to  perfect  the  appeal, 
but  to  stay  the  execution  of  the  judgment  security  must  be 
given  and  the  sureties  may  be  excepted  to,  and  must  justify 
as  upon  an  appeal  to  the  court  of  appeals,  from  a  judgment  of 
the  same  amount,  or  to  the  same  effect. 

Id.,  I  345.  and  part  of  fi  331.  as  am'd  by  L.  1876.  ch.  841,  %  It. 

i  1842.   rAin*<l,  180S,  1907.1    Appeal   from  order. 

An  appeal  nuiv  nlsn  be  t:ikcn.  m'^  in'ovidod  by  section  1340. 
from  an  order  afTcj-tin^r  a  snbsiantial  rijrlit  made  by  the  court  or 
a  judge,  in  an  action  bronjrht  in  or  taken  by  appeal  to  a  conrt. 
specified  ill  said  section. 

Id.,  part  of  I  844.  am'd;   K   1»!)5,  ch.  046;  li.   1907,  ch.  679.     In  effect 
July  IB,  1907. 

I  i:t4n.  [AmM,  1877.]  L.imltatloit  of  time  and  uiay  of 
proceedlnnrn* 

An  appeal,  authorized  by  tlic  Inst  section,  must  be  taken, 
within  sixty  days  after  service  n])on  tlie  attorney  for  the  appel- 
lant, of  n  copy  of  the  order,  and  written  notice  of  the  entry 
thereof. (1)  Security  is  not  required  to  perfect  it;  but  it  doe's 
not  stay  the  pxecntif^i  of  tlie  r^rder  from  which  it  is  taken. 
The  appellate  court,  or  a  judirc  thereof,  may  direct  such  a  sta^. 
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upoD   such   terms,   as  to  security  or  otherwise,  as  justice  re- 
quire8.(2) 
a)  Go.  Proc.,  i  331,  as  am'd  bj  U  1876,  ch.  431,  f  18.     (2)  Id.,  f  800. 

I  1844.  [Am'd»  18d6,  1902,  1904.]  Appeal,  where  «nd  bow 
heard. 

Au  appeal  taken  as  prescribed  in  this  title,  must  be  heard  by 
the  appellate  division  of  the  supreme  court,  except  that  appeals 
from  the  judgment  of  any  municipal  court  in  either  of  the  bor- 
oujrhs  of  Manhattan  or  the  Bronx  in  the  city  of  New  York,  or 
from  a  judgment  or  order  of  the  city  court  in  the  city  of  New 
York,  may  be  heard  by  the  appellate  division  of  the  supreme 
court,  or  by  such  justice  or  justices  of  the  supreme  court  rh  may 
be  designated  for  that  purpose  by  the  justices  of  the  appellate 
division  sitting  in  the  first  judicial  department.  In  case  an 
appeal  is  heard  by  a  justice  or  justices  of  the  supreme  court  as 
hereinbefore  provided,  the  justice  or  justices  by  whom  such 
appeal  was  determined,  or  a  justice  of  the  appellate  division  in 
the  first  judicial  department,  may  allow  an  appeal  to  be  taken 
to  such  appellate  division  from  such  determination;  and  appeals 
from  inferior  courts  heretofore  heard  by  the  superior  court  of  Buf- 
falo shall  be  heard  by  the  appellate  division  of  the  supreme  court 
in  the  fourth  judicial  department,  or  by  such  justice  or  justices 
of  the  supreme  court  as  may  be  designated  for  that  purpose  by 
the  justices  of  the  appellate  division  of  the  fourth  judicial  de- 
partment. The  provisions  of  title  fourth  of  this  chapter,  relating 
to  the  hearing  of  appeals,  taken  in  the  supreme  court,  and  to  the 
subsequent  proceedings  thereupon,  apply  to  an  appeal  taken  as 
prescribed  in  this  title,  except  as  specified  in  the  next  section. 

L.   1W6,  ch.   946:   L.   1902.  cb.   613;  L.   1904.  cb.   502.     In  effect  Sept.   1, 
1904.       See  Municipal  Ct.    Act,  |  310. 

I  1845.  [Aia'd,  189S.]    Jadffment  or  order,  where  entered* 

A  judgment  or  order  of  the  aipellate  division  rendered  upon 
an  appeal  anthoriaed  by  this  title  must  be  entered  in  the  office 
of  the  clerk  of  the  appellate  division  in  the  department  in  which 
the  court  below  is  located.    A  certified  cojy  thereof  annexed  to 
the  papers  transmitted  from  the  court  below  must  be  transmitted 
by  the  clerk,  upon  payment  of  his  fees,  to  the  elerk  of  the  county 
where  the  court  from  which  the  appeal  was  taken  is  situated, 
and  shall  constitute  the  judgment-roll  and  remnlu  in  his  office. 
The   filing  of  the  judgment-roll  or  the  entry   of  the   order,    as 
prescribed  in  iJiis  section,  is  a  sufficient  authority  for  any  pro- 
ceeding in  the  court  below  or  before  the  judge  or  juotice  who 
made  the  order  api>ealed  from  which  the  judgment  or  order  of 
the  appellate  court  directs  or  permits.    But  where  the  execution 
of  the  judgment  or  order  of  the  api)ellate  court  is  stayed  by  an 
appeal  to  the  court  of  api>eiil8,  the  proceedings  in  the  court  below 
or  before  the  judge  or  justice,  who  made  th<»  order  are  stayed 
in  like  manner.    A  judgment  or  order  of  the  supreme  court,  ren- 
dered upHon  an  appeal  from  a  judgment  of  any  district  court  or 
of  the  city  court  of  New   York,  or  au  appeal  heretofore  heard 
by  the  superior  court  of  BufFnlo.  must  be  ei)tere<i  in  the  office 
of  the  clerk  of  tlie  county  wherein  the  court  below  is  located, 
and,  with  the  papers  transniitte<l   from  the  court  below,   forms 
the  judgment-roll  which  must  he  file<l  in  the  same  office.     Where 
the  appeal  is  from  the  city  court  of  N«*w  Y'ork.  the  judgment  or 
order  of  the  supreme  court  must  be  entered  in  the  office  of  the 
clerk  of  the  said  court. 

Id. 
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TITLSXV. 

Appeal  to  the  appellate  diviflion  of  the  supreme  court. 

8ec.  1346.  Appeal   from  Judgment. 
1847.  Appeal  from  order. 

1348.  Id.;    when   made   out  of    court;    powers   of   appellate   dlTlslon   to 

grant    orders. 

1349.  Appeal    from   interlocutory   ^dgment. 

1860.  Appeal    from    final    judgment,    after    alBrmance    of    Interloevtoij 
Judgment,  or  denial  of  new  trial.    Review  In  Uie  court  of  appeals. 

1351.  Limitation  of  time;  order  to  stay  proceedlnga. 

1362.  Stay  of  proceedings  without  order. 

1363.  Upon  what  papers  appeal  to  be  beard. 

1364.  Entry  of  Judgment  or  order;  Judgment-roll. 
1366.  Hearing,    etc.,   in   the   supreme    court. 

§  1346.  [Am'd,  1886.]    Appeal  from  Jndsment. 

An  appeal  may  be  taken  to  the  appellate  diviaion  of  the 
supreme  court  from  a  final  judgment  rendered  in  the  supreme 
court  or  in  any  superior  city  court  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-six,  and  from 
a  final  judgment  rendered  in  the  supreme  court  after  said  day 
as  follows: 

1.  Where  the  judgment  was  rendered  upon  a  trial  by  a  referee, 
or  by  the  court  without  a  jury,  the  appeal  may  be  taken  upon 
questions  of  law,  or  upon  the  facts,  or  upon  both. 

2.  Where  the  judgment  was  rendered  upon  the  verdict  of  a 
jury,  the  appeal  may  be  taken  upon  questions  of  law. 

Co.  Proc,  part  of  §  348,  am'd.    See  L.  1870,  cb.  408,  {  8.    L.  1896,  ch.  M6. 

§  1347.   [Am'd,  1896.]    Appeal  from  order. 

An  appeal  may  be  taken,  to  the  appellate  division  of  the 
supremo  court,  from  an  order,  made  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-six,  in  an  action 
upon  notice,  at  a  special  term  or  a  trial  term  of  a  superior  city 
court,  or  of  the  supreme  court,  or  at  a  term  of  the  circuit  court, 
and  from  an  order  made  at  a  special  term  or  trial  term  of  the 
supreme  court,  after  said  day,  in  either  of  the  following  cases: 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies  a 
provisional  remedy;  or  settles,  or  grants,  or  refuses  an  application 
to  resettle  a  case  on  appeal  or  a  bill  of  exceptions. 

2.  Where  it  grants  or  refuses  a  new  trial;  except  that  where 
specific  questions  of  fact,  arising  uoon  the  issues,  in  an  action 
triable  by  the  court,  have  been  tried  by  a  jury,  pursuant  to  an 
order  for  that  purpose,  as  prescribed  in  section  vTl  of  this  act, 
an  appeal  cannot  be  taken  from  an  order,  granting  or  refusing 
a  new  trial,  upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  affects  a  substantial  right. 

5.  Where,  in  effect,  it  determines  the  action,  and  prevents  a 
judgment,  from  w^hich  an  appeal  might  be  taken. 

6.  Where  it  determines  a  statutory  provision  of  the  State  to  be 
unconstitutional;  and  the  determination  appears  from  the  reasons 
given  for  the  decision  thereupon,  or  is  necessarily  implied  in  the 
decision. 

An  order,  made  upon  a  summary  a:) plication,  after  judgment, 
is  doomed  to  have  been  made,  in  the  action,  within  the  meaning 
of  this  section. 

Za..  i  840.  am'd;  L.  1895.  eta.  946.     See  $$  2067,  2S7a 
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I  1848.  [Am'd,  1885.]  Id.)  wbeB  made  out  of  court}  pow- 
ers of  appellate  dlTlvlon  to  arrant  orders. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  made  in  an  action,  upon  notice, 
by  a  judge  or  justice,  out  of  court,  in  a  case  where  an  appeal 
might  have  been  taken,  ns  prescribed  in  the  last  section,  if  the 
order  had  been  made,  by  the  court.  The  appellate  division  shall 
have  power  to  vacate  or  modify,  without  notice,  or  upon  such 
notice  as  it  shall  deem  proper,  any  order  in  an  action  or  special 
proceeding  made  by  a.  justice  of  the  supreme  court  or  by  the 
court  without  notice  to  the  adverse  party;  it  may  grant  a  stay 
of  proceedings  upon  any  judgment  or  order  of  the  supreme  court 
from  which  an  appeal  is  pending,  and  may  grant  any  order  or 
provisional  remedy  which  has  been  applied  for  without  notice 
to  the  adverse  party,  and  refused  by  the  supreme  court  or  a 
Justice  thereof. 

L.    1885.    ch.   946. 

I  1848.  [Am'dy  18860  Appeal  from  fnterlooatory  Jadv*- 
^emt. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  interlocutory  judgment  rendered  at  a 
special  term  or  trial  term  of  the  supreme  court,  or  entered  upon 
the  report  of  a  referee. 

Id. 

I  1880.  [Am*d»  1885.]  Appeal  from  flnal  Jadffment,  after 
afllraftance  of  Interlocutory  Judgment,  or  denliti  of  nef« 
trial.    Revlcvr  In  the  eonrt  of  appeals. 

Where  final  judgment  is  taken,  at  a  special  term  or  trial  term, 
or  porsaant  to  the  directions  of  a  referee,  after  the  affirmance, 
upon  an  appeal  to  the  appellate  division  of  the  supreme  court 
of  an  interloctitory  judgment;  or  after  the  iiefasal,  by  the  appel- 
late division  of  a  new  trial,  either  upon  an  application,  made, 
in  the  first  instance,  at  a  term  of  the  appellate  division,  or  upon 
an  appeal  from  an  order  of  the  special  term,  or  of  the  judge, 
before  whom  the  issues,  or  questions  of  fact,  were  tried  by  a 
jury;  an  appeal  to  the  appellate  division  from  the  final  judgment 
brings  up,  for  review,  only  the  |>roceedings  to  take  the  final 
judgment,  or  upon  which  the  final  judgment  was  taken,  including 
the  hearing  or  trial  of  the  other  issues  in  the  action,  if  any. 
If  an  appeal  is  taken,  to  the  court  of  appeals,  from  the  deter- 
mination of  the  appellate  division  upon  the  appeal  from  the  final 
judgment,  the  determination  of  the  appellate  division,  affirming 
the  interlocutory  judgment  or  refusing  the  new  trial,  may,  at  the 
election  of  either  party,  be  reviewed  thereupon.  If  the  respond- 
ent elects  to  bring  it  up  for  review,  he  may  take  a  cross-appeal 
therefrom,  notwithstanding  the  expiration  of  the  time  to  take  an 
original  appeal  therefrom. 

Id.     See  H  1316,  1330, 

i  1351.  [Am'd,  188S,  1903.]  Limitation  of  timet  order  to 
stay   proceed  I  nsTM. 

An  appeal,  authorieed  by  this  title,  must  be  takoji,  within  thirty 
days  after  service,  upon  the  attoniey  for  the  appellant,  of  a  copy 
of  the  judgment  or  order  appealed  from,  and  a  written  notice 
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of  the  eiitrj-  thereof.  Security  is  not  required  to  perfect  the 
appeal;  but,  except  where  it  is  otherwise  specially  prescribed  by 
law,  the  }ipi)cal  does  uot  stay  the  execution  of  the  judgment  or 
order  appealed  from;  unless  the  court,  in  or  from  \viiich  the 
appeal  is  taken,  or  a  jud^e  thereof,  makes  an  order,  directing 
such  a  stay.  Such  an  order  may  be  made,  and  may,  from  time 
to  time,  be  modified,  upon  such  terniSj  as  to  security  or  oUier- 
wise,  as  justice  re<iuires.  If  security'  is  given,  either  as  a  con- 
dition of  granting  the  order,  or  as  prescribed  in  the  next  section, 
the  provisions  of  title  second  of  this  chapter  apply  thereto,  as  if 
the  appellate  division  of  the  supreme  court  was  specified  in  those 
provisions,  in  place  of  the  appellate  court,  and  a  judge  of  the 
same  court,  in  place  of  a  judge  of  the  court  below.  Execution 
of  a  judgment  for  the  recovery  of  money  only  shall  not  be  stayed 
without  security  for  more  than  thirty  days  after  the  service 
upon  the  attorney  for  the  appellant  of  a  copy  of  the  judgment 
and  written  notice  of  the  entry  thereof. 

Co.  Proc,  portions  of  §§  832.  348.  and  350,  reconftmcted;  L.  ISObt  ch.  946; 
L.  1903,  ch.  238.     Id  effect  Sept.  1,  1903. 

S  1.1S2.  Stay  of  proceecllniira  liv^ltlioiit  order. 

Upon  an  appeal  from  a  final  judgment,  taken  as  prescribed  in 
this  title,  the  appellant  may  give  the  security,  required  to  perfect 
an  appeal  to  the  court  of  api^eals,  from  a  judgment  of  the  same 
amount,  or  to  the  same  eflFoct;  and  to  stay  the  execution  thereof. 
In  that  case,  the  execution  of  the  judgment  appealed  from  is 
stayed,  as  upon  an  appeal  to  the  court  of  appeaLs,  and  subject 
to  the  same  conditions. 

Id.,  f  348. 

i  13S3.  lAin*d,  1895.]  Upon  what  papers  appeal  to  be 
^rard. 

An  appeal  from  a  final  judgment,  taken  as  prescribed  In  this 
title,  must  be  heard  upon  a  certified  copy  of  the  notice  of  appeal, 
of  the  judgment-roll,  and  of  the  case  or  notice  of  exceptions,  if 
any,  filed,  as  prescribed  by  law  or  the  general  rules  of  practice, 
after  the  entry  of  the  judgment,  and  either  before  or  after  the 
appeal  is  taken.  An  appeal  from  an  interlocutory  judgment,  or 
from  an  order  taken  as  prescribed  in  this  title,  mnst  be  heard 
upon  a  certified  copy  of  the  notice  of  appeal,  and  of  the  papers 
us(»d  before  th,e  court,  judge  or  jnstice,  upon  the  hearing  of  the 
demurrer,  application  for  judgment,  or  motion,  as  the  case  re- 
quires. I'nless  the  appellate  division  shall  in  a  special  case  other- 
wise direct,  before  an  appeal  shall  bo  placed  ni)on  the  calendar, 
the  appellant  shall  file  with  the  clerk  of  the  appellate  division 
the  case  and  exceptions  or  the  other  papers,  upon  which  the  ap- 
l>eal  shall  l).e  heard,  printed  as  required  by  the  rales  of  practice; 
in  case  the  appeal  is  from  a  judgment  the  printed  case  and  ex- 
ceptions must  be  ordered  filed  by  the  Justice  or  referee  before 
whom  the  case  was  tried. 

L.  1895,  ch.  046. 

I  1854.  [Aiu'd,  1879.]  Rntrr  of  JadflTment  or  order;  jiidir- 
ment-roll. 

Where  judgment  of  affirmance  is  rendered  upon  the  appeal,  the 

judgment-roll  consists  of  a  copy  of  the  judgment,  annexed  to  the 

papers,   upon  which   the   appeal   was  heard.    "Where  snbseqnent 

proceedings  are  taken,  at  the  special  term  or  trial  term,  before 

the  entry  of   final   judgment,    the  judgnient-roll   must  ftisO 

tain  the  proper  papers  relating  thereto. 

a  Mi 
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i  13S5.  [Am'dy  ISdS.I     Hearlnir,  etc..  In  the  •apreice  court. 

An  appeal  taken  to  the  appellate  division  of  the  supremo  court, 
as  prescribed  in  this  title,  must  be  heard  in  the  department,  em- 
bracing the  county^  in  which  the  judgment  or  order  appealed 
from  is  entered;  unless  an  order  is  made,  as  prescribed  in  section 
231  of  this  act,  directing  that  it  be  heard  in  another  department, 
or  unless  appeals  pending  in  one  department  are  transferred  for 
hearing  and  determination  to  another,  pursuant  to  article  six, 
section  one,  of  the  constitution.  The  order  made  upon  the  ap- 
IJeal  must  be  entered  in  the  office  of  the  clerk  of  the  appellate 
division,  and  a  certified  copy  thereof  with  the  originHl  case  or 
papers  upcm  which  the  appeal  was  heard,  filed  as  proTided  in  sec- 
tion thirteen  hundred  and  fifty-three  must  be  transmitted  by  the 
clerk  upon  payment  of  his  fees,  to  the  clerk  of  the  county  where 
the  judgment  or  order  appe&Ied  from  was  entered,  and  upon  such 
certified  copy  of  the  order  and  the  case  or  papers  upon  which  the 
appeal  was  heard,  the  county  clerk  shall  enter  the  judgment  in 
his  office. 

SabfltltQte  for  Co.  Ptoc.,  portions  of  Si  347  and  'AiA;  U  1MS»  eh,  M6.  8m 
I  SSflib 
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TITLE  V. 
Appeal  from  a  determination  in  a  special  proceeding. 

Sc'c.    13o0.  Appeal  frcim  order  inude  In  the  Hami*  court. 

l.'{57.  Id. ;  wiifii  miide  by  unotber  ccnirt  or  Judge. 

1358.  Preceding  order  may  be  rerlewed. 

llioH.  Limitation  of  time  to  aiipeal. 

ViiH).  Stay  Qt  pro<>eedlngH ;  hearing  of  appeal:  decision  therenpon. 

1301.  Tbl8  title  quttUfled.     Appiicatiuu  of  pruriiiiouK  relating   to  actions. 

I  186G.  [Am'd,  1806,  1013.]  Appeal  from  order  made  In 
the  Maiue  court. 

An  uppeal  rliay  be  taken,. to  the  appellate  division  of  the  sn- 
prc'iiie  court,  from  an  order,  affectint,'  a  substantial  right,  made 
in  a  special  proceefling,  at  a  special  terra  or  a  trial  term  of  the 
supreme  court;  or  made  by  a  justice  thereof  in  a  special  proceed- 
iuK  instituted  before  him,  pursuant  to  a  special  statutory  provi- 
sion; or  instituted  before  another  judge,  and  transferred  to,  or 
continued  before  him.  An  appeal  may  also  be  taken  to  the  ap- 
pellate division  of  the  supreme  court  from  an  order  granting  or 
denying  an  application  for  an  alternative  writ  of  mandamus  or 
an  alternative  writ  of  prohibition. 

L.  1854,  ch.  270,  |  1,  first  clause  (4  Edm.  C81 ;  5  id.  133).  AmM  by  L. 
IHUrt,   ch.   040;    L.    1913,   ch.    572.       In  effect   S(>pt.    1,    1013. 

I  1357.  [Am*d,  IMOO.]  Id.|  -v^lten  made  by  anotlier  court 
or  JndKe. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  onler,  aflfectiiig  a  substantial  right,  made 
by  a  court  of  record,  possessing  original  jurisdiction,  or  a  juuge 
thereof,  in  a  spe<'ial  proceeding  instituted  in  that  court,  or  before 
a  judge  thereof,  pursuant  to  a  special  statutory  provision; 
or  instituted  before  another  judge,  and  transferred  to,  or  con- 
tinued before,  the  judge  who  made  the  final  order.  But  this 
section  does  not  apply  to  a  case,  where  an  appeal  from  the  order. 
to  a  court,  other  than  the  appellate  division  of  the  supreme 
court,  is  expressly  given  by  statute. 

Substitute!]  for  piirt  of  f'o.  Proc.,  %  344;  L.  1805,  ch.  046.     See  |  1342,  ante. 

i  1358.  [Am*d,  1877.]     Preceding  order  may  be  reviewed. 

An  appeal,  authorized  by  this  title,  brings  up  for  review,  any 
preceding  order,  made  in  the  course  of  the  special  proceeding,  in- 
volving the  merits,  and  necessarily  affecting  the  final  order  ap- 
pealed from,  which  is  specified  in  the  notice  of  appeal. 

See  (Vi.  Pnu'..  S  31i0. 

S  1350.  Limitation  of  time  to  appeal. 

An  appeal,  authorized  by  this  title,  must  be  tjjken  within  thirty 
days  after  service  of  a  copy  of  the  final  order,  from  which  it  is 
taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  appel- 
lant: or,  if  he  app<>ared,  upon  the  hearing,  by  an  attorney  at  law 
or  an  attorney  in  fact,  uimui  the  i)erson  who  so  appeared  for  him. 

From  M.,   i  X\2.   See  L.   lH.-)4.  ch.  270,   f  2. 

I  1800.  Stay  of  proceedinsa;  bearing  of  appeal;  decialon 
tberenpon. 

The  provisions  of  title  fourth  of  this  chapter,  relating  to  perfect- 
ing an  appeal  from  an  order,  taken  as  therein  prescribed;  to  stay- 

318 


c.  12.  t.  5  SPECIAL  PROOEKDIXGS.  $  1361 

ing  the  execution  of  the  order  appealed  froai;  to  heariuK  the 
appeal;  and  to  the  entry  and  enforcement  of  the  order  made  upon 
the  appeal,  apply,  where  an  appeal  is  taken,  as  prescribed  in  this 
title,  except  as  otherwise  specially  prescribed  by  law. 

Thin  section  refers  to  H  1351,  1858,  1354,  and  1355.  ante.  Soe,  hIho,  S§ 
1313  and  1314,  ante. 

ilSOl.   Thla   title   qiuLlilled.      Application    of  proviiilonM 
atlas  to  actlonii. 

ThiR  title  does  not  confer  the  right  to  appeal  from  an  order, 
in  a  case,  where  it  is  specially  prescribed  by  law,  that  the  order 
cannot  be  reviewed.  The  proceedinKS  upon  an  appeal,  taken  as 
prescril>ed  in  this  title,  are  Koverned  by  the  provisions  of  this 
act,  and  of  the  {general  rules  of  practice,  relating  to  an  api)eal  m 
an  action,  except  as  otherwise  specially  prescribed  by  law, 
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CHAPTER  XIII. 
Executions. 

TITLX    I.— Forma  of  SzeomtioH:  Time  aad  llaBBor  of  iMvlsf   an  boovtloBi 

General  Datles  »iia  LUbllltlet  of  Offleen. 

TITLE  II.— ExMOtlon  AgAlBHt  Proporty. 
TITLEIII.— ExecntiOD  Against  the  Perton. 

TITLE  1. 

Forms  of  execution;  time  and  manner  of  iMuing  an  ezecu- 
'  tion;  general  duties  and  liabilities  of  officers. 

See.  1862.  To  whom  execution  directed;  provision  where  aberlff  Is  a  partj. 

1363.  Time   uf    receipt    to   be    indorsed   on   execution. 

1364.  The   different    Iclnds  of   execution. 

1365.  To  what  counties  executions  may   Issue. 

1366.  General    i^quiBttes   of    executions. 

1367.  Id.;   when   issued  on  filing  transcript  from  Justice's  court,   etc. 

1368.  Requisites  of  execution  for  the   collection  of  money. 

1369.  Id.;    against    property 

1370.  Id.;    where  a   warrant   of   attachment   has   been   levied   by   sheriff. 

1371.  Id.;  against  executor,  etc. 

1372.  Id.;   against   the  person. 

1373.  Id.;    for    delivery    of    property.    How    money,    recovered    by    same 

Judgment,    may    be    collected. 

1374.  Separate   executions,    where    separate    sums   awarded. 

1375.  Execution  of  course,   w^ithln  five   years. 

1376.  Execution,    after  death  of  Judgment   creditor. 

1377.  When    execution    may   be    Issued   after   five   years. 

1378.  Id.;    leave,    how    obtained. 

1379.  No   execution   against   deoe<lent,    except,    etc. 

1380.  Execution   against  decedent's  property. 

1381.  Leave,     how    obtained. 

1382.  Time  of  stay   by  order,   etc.,   not  reclconed  under  this  title. 

1383.  Execution  against   surviving  Judgment  debtors. 

1384.  Snle    on   execution,    etc. ;    when    and    how   conducted. 

1385.  Penalty    for   talcing   down   or   defacing   notice   of   sale. 

1386.  Validity  of   sale,    when   not  affected   by   sheriff's  default,    etc. 

1387.  Purchases   on   such   sales,    by   certain   officers,    prohibited. 

1388.  When  execution   to  be  enforced  by  under-sheriff. 

I    1362.    To    Tvhom    execniion    dlrecte«l;    provision    -vrher* 
sheriff  Is  a  party. 

An  execution  must  be  directed  to  the  sheriff,  unless  he  is  a 
party  or  interested:  in  which  case  it  must  l>e  directed  as  pre- 
scribed in  section  173  of  this  act.  But  the  court  may,  in  its  dis- 
cretion, order  an  execution,  issued  upon  a  judgment  rendered 
against  a  sheriff,  eitlier  ahme  or  with  another,  to  be  directed  to 
a  person,  designaled  in  the  order,  instead  of  to  the  coroDers,  or 
a  particuhir  coroner:  in  which  case  it  must  be  so  directed.  The 
person  so  designated  must  Tie  of  full  age,  a  resident  of  the  State, 
and  not  a  party  to  the  action,  or  interested  therein.  Where  the 
execution  is  issued  upon  a  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money,  the  order  does  not  take 
effect,  until  the  person  so  designated  executes,  and  files  in  the 
clerk*s  office,  a  bond  to  the  people,  with  at  least  two  sureties,  ap- 
proved by  a  judge  of  the  court,  or  a  county  judge,  in  a  penal 
•am,  fixed  by  the  order,  not  less  than  twice  the  sam  to  be  col- 
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lected  by  virtue  of  the  execution;  conditioned  for  the  faithful  per« 
formance  of  his  duties  under  the  execution.  A  certified  copy  of 
the  order^  and,  where  it  requires  a  bond  to  be  given,  the  clerk's 
certificate  that  a  bond  has  been  filed,  as  required  by  the  order, 
must  be  attached  to  the  execution.  The  person  so  designated  is 
deemed  an  officer;  and,  with  respect  to  that  execution,  he  is  sub- 
ject to  the  obligations  and  liabilities,  and  has  the  power  and 
authority  of  a  coroner,  and  is  entitled  to  fees  accordingly. 

Go.  Proc.,  part  of  f  280.  and  2  R.  S.  304.  |S  11  and  12,  am'd.  See  8  T.  & 
0.    608. 

1  1803.  Time  of  receipt  to  be  indomed  on  execution. 

The  sheriff,  to  whom  an  execution  is  directed  and  delivered, 
must,  upon  the  receipt  thereof,  indorse  thereupon  a  memorandum 
of  ihe  day,  hour,  and  minute,  when  he  received  it. 

2  B.  8.   304.   9  10   (2  Edm.   377). 

I  18^4.  Tlfte  different  kinds  off  execution. 

There  are  four  kinds  of  execution,  as  follows: 

1.  Against  property. 

2.  Against  the  person. 

3.  For  the  delivery  of  the  possession  of  real  property  with  or 
without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or 
without   damages   for  the  taking  or  detention   thereof. 

An  execution  is  the  process  of  the  court,  from  which  it  is 
issued. 

Co.  Proc.,  I  286,   am'd.     See  $  1240. 

|>186S-  To  TThat  covntiea  exeentlonfl  may  isane. 

An  execution  against  property  can  be  issued  only  to  a  county, 
in  the  clerk's  office  of  which  the  judgment  is  docketed.  An  exe- 
cution against  the  person  may  be  issued  to  any  county.  An 
execution  for  the  delivery  of  the  iwssossion  of  real  property, 
must  ))e  issued  to  the  countj',  where  the  property,  or  a  part 
thereof,  is  situated.  An  execution  for  the  delivery  of  the  pos- 
Bession  of  a  chattel,  may  be  issu.*d  to  any  county,  where  the 
chattel  is  found;  or  to  the  sherift'  of  the  county  where  the  judg- 
ment-roll is  filed.  Executions,  upon  the  same  judgment,  may  be 
issued  at  the  same  time,  to  two  or  more  different  counties. 

Sabatltate  for  Co.  Proc.,  port  of  |  287.     See  ante,  |  607. 

I  1866.  General  reqnisiteii  of  execntionn. 

An  execution  mufrt  intelligibly  describe  the  judgment,  stating 
the  names  of  the  parties  in  whose  favor,  and  against  whom,  the 
time  when,  and  the  court  in  which,  the  judgment  was  rendered: 
and.  If  it  was  rendered  in  the  supreme  court,  the  county  in  which 
the  judgment-roll  is  filed.  Tt  mn.«t  require  the  sheriff  to  return 
it  to  the  prober  clerk,  within  sixty  dnys  after  the  receipt  thereof. 
Except  as  otherwise  prcwribed  in  the  next  section,  it  must  be 
made  returnable  to  the  clerk,  with  whom  the  judgment-roll  is 
filed. 

C6.  Proc.,  part  of  5   280.   ponwnidated   with   Id.,   §   290.   See  §8  23,  24. 

I  1867«  Id. I  ifvlten  Issued  on  lllinfr  tranncrliit  ffroni  Jnstlee's 

eonrt,  ^te* 

Where  an  execution  is  issued  out  of  a  court,  other  than  that 
la  which  the  Judgment   was  rendered,   upon  filing   a  transcript 
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of  the  judgmeut  reudered  in  the  latter  court,  it  must  also  specify 
the  clerk,  with  whom  the  transcript  is  filed,  and  the  time  of 
filing;  and  it  must  be  made  returnable  to  that  clerk.  If  the 
judgment  was  rendered  in  a  justice's  court,  it  must  specify  the 
justice's  name;  and  it  must  omit  the  specification,  respecting  the 
filing  of  the  judgment-roll. 

See  post,  S  3043. 

S    1368.    Reavlsltes    of    exeovtloit    for    tlie    eolIoetloB    of 
money. 

An  execution,  issued  upon  a  judgment  for  a  sum  of  money, 
or  directing  the  payment  of  a  sum  of  money,  must  specify,  in 
the  body  thereof,  the  sum  recovered,  or  directed  to  be  paid,  and 
the  sum  actually  due  when  it  is  issued.  It  may  specify  a  day, 
from  which  interest  upon  the  sum  due  is  to  be  computed;  in 
which  case,  the  sheriff  must  collect  interest  accordingly,  until 
the  sum  is  paid.  If  all  the  parties,  against  whom  the  judgment 
is  rendered,  are  not  judgment  debtors,  the  execution  must  show 
who  is  the  judgment  debtor. 
2  R.  S.  364.  S  0.  »  am'd  by  L.  1844.  ch.  324;  and  Co.  Pioe.,  pert  of  f  2». 

I  1868.  Id.  I  against  property. 

An  execution  against  property  must,  if  the  judgment-roll  is  not 
filed  in  the  clerk's  ofiice  of  the  county  to  which  it  is  issued, 
specify  the  time  when  the  judgment  was  docketed  in  that  county. 
It  must,  except  in  a  case  where  special  provision  is  otherwise 
made  by  law,  substantially  require  the  sheriff  to  satisfy  the  jttdg' 
ment,  out  of  the  personal  property  of  the  judgment  debtor;  and. 
\f  sufficient  personal  property  cannot  be  found,  out  of  the  real 
property,  belonging  to  him,  at  the  time  when  the  judgment  was 
docketed  in  the  clerk's  office  of  the  county,  or  at  any  time 
thereafter. 

Oe.  Proc.,   part  of  |  289,   ain*d. 

f  1870.  Id.  I  -where  a  warrant  of  attael&ment  Him  boea 
letted  by  alaerlfl. 

Where  a  warrant  of  attachment,  issued  in  the  action,  has  been 
levied  by  the  sheriff,  the  execution  must  substantially  require  the 
sheriff  to  satisfy  the  judgment,  as  follows: 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  foreign 
corporation,  and  the  summons  was  served  upon  him  or  it,  without 
the  State,  or  otherwise  than  personally,  pursuant  to  an  order 
obtained  for  that  purpose,  as  prescribed  in  chapter  fifth  of  this 
act,  and  the  judgment  debtor  has  not  appeared  in  the  action: 
out  of  the  personal  property  attached,  and,  if  that  Is  insufficient, 
out  of  the  real  property  attached. 

2.  In  any  other  case,  out  of  the  personal  property  attached; 
and,  if  that  is  insufficient,  out  of  the  other  personal  property  of 
the  judgment  debtor;  if  both  are  insufficient,  out  of  the  real  prop- 
erty attached;  and,  if  that  is  insufficient,  out  of  the  real  prop- 
erty, belonging  to  him,  at  the  time  when  the  judgment  was 
docketed  in  the  dork's  office  of  the  county,  or  at  any  time 
thereafter. 

Bee  a  «4{),  707  aud  7as,  nnte. 

I  1371.  Id. I  agttlnut  executor,  ete. 

An  execution  rcrainKt  rrnl  or  personal  property,  in  the  hands 
of  an  executor,  administrator,  hoir,  devisee,   legatee,  tenant  of 
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real  propcnij-,  or  trustee,  must  substantially  require  tlie  aheciff 
to  satisfy  the  judgment,  out  of  that  property. 
Go.  Proc..  §  288,  sQbd.  1. 

I  1872.   la.;   affalnat  the   person. 

An  execution  against  the  person  must  substantially  require 
the  sheriff,  to  arrest  the  juc^gment  debtor,  and  commit  him  to 
the  jail  of  the  county,  until  he  pays  the  judgment,  or  is  dis- 
charged according  to  law.  Except  where  it  may  be  issued,  with- 
out the  previous  issuing  and  return  of  an  execution  against  prop- 
erty, it  must  recite  the  issuing  and  return  of  such  an  execution, 
specifying  the  county  to  which  it  was  issued. 

Id.,  t  as»,  BUbd.  8,  am'd.     See  f  148». 

I  1373«  Id. I  for  delivery  of  property.  Ho-vw  money,  ve« 
eovered  by  snme  Jndsrment,  may  be  collected* 

An  execution  for  the  delivery  of  the  possession  of  real  prop- 
erty, or  a  chattel,  must  particularly  describe  the  property,  and 
designate  the  party  to  whom  the  judgment  awards  the  iK>8ses- 
sion  thereof;  and  it  must  substantially  require  the  sheriff,  to 
deliver  the  possession  of  the  property,  within  his  county,  to  the 
party  entitled  thereto.  If  a  sum  of  money  is  awarded  by  the 
same  judgment,  it  may  be  collected,  by  virtue  of  the  same  execu- 
tion; or  a  separate  execution  may  be  issued  for  the  collection 
thereof,  omitting  the  direction  to  deliver  possession  of  the  prop- 
erty. If  one  execution  is  issued  for  both  purposes,  it  must  con- 
tain, with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  person, 
as  the  case  requires. 

Snbctltate  for  Co.   Proc,   |   289,   tubd.   4. 

I  1874.  Separate  executions,  -wbere  separate  siua&fl 
awarded. 

Where  a  judgment  awards  different  sums  of  money,  to  or 
against  different  parties,  a  separate  execution  may  be  issued, 
to  collect  each  sum  so  awarded;  subject  to  the  power  of  the 
court,  to  control  the  enforcement  of  the  executions,  upon  motion, 
where  the  collection  of  one  execution  will,  wholly  or  partly, 
satisfy  another. 

i  1375.  Execntlon  of  conrne,  wltbln  five  -y^BTm. 

Except  as  otherwise  specially  prescribed  by  law,  the  party 
recovering  a  final  judgment,  or  his  assignee,  may  have  execution 
thereupon,  of  course,  at  any  time  within  five  years  after  the 
entry  of  the  judgment. 

Oo.  Proc..  f  288.  am'd.     See  §§  1382,  1808. 

i  1376.  CAm'd,  1886,  1887.]    Bxecutlon  after  deatb  of  Jvdff- 

Bent  creditor. 

Where  the  party  recovering  a  final  judgment  has  died,  execu- 
tion may  be  issued  at  any  time  within  five  years  after  the  entry 
of  the  judgment,  by  his  personal  reproBentatives,  or  by  the  as- 
signee of  the  judgment,  if  it  has  been  asKignpd.  and  the  execution 
most  be  indorsed  with  the  name  nnd  rcHidenoe  of  the  oeraon 
issuing  the  same.  And  where  a  party  or  one  or  more  of  several 
parties  against  whom  a  judgment  for  the  recovery  of  possession 
of  real  property  has  been  obtained  has  died,  an  order  granting 
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leave  to  issue  Jtnd  execute  such  execution  or  writ  of  possession 
may  be  granted  upon  giviug  twenty  days*  notice  to  the  occupants 
of  the  lands  so  recovered  and  to  the  grantees  or  devisees  of  said 
deceased,  or  if  he  died  intestate,  to  the  heirs  at  law  of  said 
deceased,  said  notices  to  be  served  in  the  same  manner  as  a 
summons  is  directed  to  be  served  in  an  action  in  the  supreme 
court. 

L.  1867,  ch.  682. 

I  1377.  When  execution  may  be  Issued  after  five  yeurs. 

After  the  lapse  of  five  years  from  the  entry  of  a  final  judgment, 
execution  can  be  isssiied  thereupon,  in  one  of  the  following  cases 
only: 

1.  [Am'd,  1870.]  Where  an  execution  was  issued  thereupon* 
within  five  years  after  the  entry  of  the  judgment,  and  has  been 
returned  wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to  iMue 
the  execution. 

Co.  Proc.,   part  of  |  284. 

I  1878.  Id.  I  leuve,  how  obtained. 

Notice  of  an  application  for  an  order,  granting  leave  to  Issne 
-  an  execution,  as  prescribed  in  the  last  section,  must  be  served 
personally  upon  the  adverse  party,  if  he  is  a  resident  of  the  State, 
and  personal  service  can,  with  reasonable  diligence,  be  made  upon 
him  therein;  otherwise,  notice  must  be  given  in  such  manner  as 
the  court  directs.  Where  the  judgment  is  for  a  sum  of  money, 
or  directs  the  payment  of  a  sum  of  money,  leave  shall  not  be 
granted,  except  on  proof,  by  affidavit,  to  the  satisfaction  of  the 
court,  that  the  judgment  remains  wholly  or  partly  unsatisfied. 
Id.,  am'd. 

I  187B.  Ifo  eaceontion  airatnst  decedent,  except,  *te. 

An  execution  to  collect  a  sum  of  money  cannot  be  Issued, 
against  the  property  of  a  judgment  debtor,  who  has  died  since 
the  entry  of  the  judgment  except  as  prescribed  in  the  next  two 
sections. 

I  1880.  [Ant'd,  1894.]     Execution  airalnst  decedent's  prop- 
erty. 

After  the  expiration  of  one  year  from  the  death  of  a  party, 
against  whom  a  final  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money  is  rendered,  the  judgment  may^  be 
enforced  by  execution  against  any  property  upon  which  it  is  a 
lien  with  like  efifect  as  if  the  judgment  debtor  was  still  living. 
But  such  an  execution  shall  not  be  issued,  unless  an  order  grant- 
ing leave  to  issue  it  is  procured  from  the  court  from  which  the  exe- 
cution is  to  be  issued,  and  a  docreo  to  the  same  eflFect  is  procured 
from  a  surrogate's  court  of  this  State,  which  has  duly  granted 
letters  testamentary  or  letters  of  administration  upon  the  estate 
of  the  deceased  judgment  dobtor.  Where  the  lien  of  the  judg^ 
ment  was  created  as  preRcribed  in  section  twelve  hundred  and 
fifty-one  of  this  act,  neither  the  order  nor  the  decree  can  be  made 
until  the  expiration  of  three  years  after  letters  testamentary  or 
letters  of  administration  have  been  duly  granted  upon  the  estate 
of  the  decedent,  and  for  that  purpose  such  a  Hen  existing  at  the 
decedent's  death  rontinnos  for  three  years  and  six  months  there- 
after, notwithstanding  the  previous  expiration  of  ten  years  from 
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the  filing  of  the  judgment-roll.  But  where  the  decedent  died  in- 
teitate  and  l€^tter8  of  administration  upon  his  estate  have  not 
been  granted  within  three  years  after  his  death  by  the  surrogatc*8 
court  of  the  county  in  which  the  decedent  resided  at  the  time  of 
his  death,  or  if  the  decedent  resided  out  of  the  State  at  the  time 
of  his  death,  and  letters  testamentary  or  letters  of  administra- 
tion haye  not  been  granted  within  the  same  time  by  the  surro- 
gate's court  of  the  county  in  which  the  prcx>erty  on  which  the 
jadgment  is  a  lien  is  situated,  such  court  may  grant  the  decree 
where  it  appears  that  the  decedent  did  not  leave  any  personal 
property  within  the  State  upon  which  to  administer.  In.  sucb 
case  the  lien  of  the  judgment  existing  at  the  decedent's  'death 
continues  for  three  years  and  six  months  as  aforesaid.  Provided, 
however,  that  such  judgment  lien,  existing  at  the  decedent's 
death,  upon  the  decedent's  real  property,  or  some  portion  thereof, 
may  be  enforced  and  payment  thereof  obtained  during  the  said 
three  years  after  granting  of  letters  testamentary,  or  letters  of 
administration,  by  the  proceeding  provided  and  prescribed  by  title 
five  of  chapter  eighteen  of  this  act.  But  this  section  shall  not  ap- 
ply to  real  estate  which  shall  have  been  conveyed,  or  hereafter 
may  be  conveyed  by  the  deceased  judgment  debtor  during  his 
lifetime,  if  such  conveyance  was  made  m  fraud  of  his  creditors 
or  any  of  them,  and  any  judgment  creditor  of  said  deceased, 
against  whose  judgment  said  conveyance  shall  have  been,  or 
may  hereafter  be,  declared  fraudulent  by  the  judgment  and 
decree  of  any  court  of  competent  jurisdiction,  may  enforce  his 
said  judgment  against  such  real  property,  with  like  effect  as  if 
the  judgment  debtor  was  living,  and  it  shall  not  be  necessary  to 
obtain  the  leave  of  any  court  or  officer  to  issue  such  execution, 
and  the  same  may  be  issued  at  any  time  to  the  sheriff  of  the 
county  where  such  property  is  or  may  be  situated.  The  person 
isanlng  such  execution,  however,  shall  annex  thereto  a  descrip- 
tion of  the  real  estate  against  which  the  same  is  sought  to  be 
enforced,  as  aforesaid,  and  shall  indorse  on  said  execution  the 
words  "  issued  under  section  thirteen  hundred  and  eighty  of  the 
code  of  civil  procedure,'*  whereupon  said  sheriff  shall  enforce  said 
execution  as  therein  directed,  against  the  property  so  doscril)cd. 
and  not  against  any  other  property,  either  real  or  personal,  and  all 
provisions  of  law  relating  to  the  sale  and  conveyance  of  real  es- 
tate on  execution  and  the  redemption  thereof  shall  apply  thereto. 

L.  18M,    cb.   734.      See   S  182B. 

I  1381.  [Am'd,  1889.]    lieavp,  liow  obtained. 

Leave  to  issue  an  execution,  as  prescribed  in  the  last  section, 
must  be  procured  as  follows:  'o 

1.  Notice  of  the  application,  to  the  court,  from  which  the  exe- 
cntion  Is  to  oe  issued,  for  nn  order,  granting  leave  to  issue  the 
execution,  must  be  given  to  the  person  or  persons,  whose  interest 
!n  the  property  will  be  affected  by  a  sale  by  virtue  of  the  execu- 
tion, and  also  to  the  executor  or  administrator  of  the  judgment 
debtor.  The  general  rules  of  practice  may  prescribe  the  manner 
in  which  the  notice  must  be  given;  until  proviRion  is  so  made 
therein,  it  must  be  served,  either  personally,  or  in  such  manner 
a«  the  court  prescribes,  In  an  order  to  show  cause.  Leave  snnl! 
not  be  granted,  except  upon  proof,  by  affidavit  to  the  satisfaction 
of  the  court  that  the  juagment  remains  wholly  or  partly  unsatis- 
fied. 
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2.  For  the  purpose  of  procuring  a  decree  from  the  Burrogate^s 
court,  granting  leave  to  issue  the  execution,  the  judgment  cred- 
itor must  present  to  that  court,  a  written  petition,  duly  verified, 
setting  forth  the  facts,  and  praying  for  such  a  decree;  and  that 
the  persons,  specified  in  the  lirst  subdiTision  of  this  section,  may 
be  cited,  to  show  cause  why  it  should  not  be  granted.  Upon 
the  presentation  of  such  a  petition,  the  surrogate  must  iasne 
a  citation  accordingly,  which  said  citation  may  be  served  in 
the  same  manner  as  is  provided  in  the  first  subdivision  of  this  sec- 
tioD  for  the  service  or  giving  of  a  notice  to  the  parties  or  persona 
therein  mentioned,  and,  if  the  general  rules  of  practice  of  the 
supreme  court  do  not  provide  for  a  mode  of  giving  such  notice, 
such  citation  must  be  served  in  such  manner  as  the  surrogate  by 
order  may  prescribe,  or  as  is  otherwise  provided  by  law;  and, 
upon  his  return  thereof,  he  must  make  such  a  decree  in  the 
premises  as  justice  requires. 

L.   1880,  ch.  82.     See  S  2725,  subcL  2b 

I  1382.  Time  of  stay  by  order,  etc.,  not. reckoned  nndor 
tbls  title. 

The  time  during  which  the  person,  entitled  to  enforce  a  judg- 
ment, is  stayed  from  enforcing  it,  by  the  provision  of  a  statute, 
or  by  an  injunction  or  other  order,  or  in  conseouence  of  an  ap- 
peal, is  not  a  part  of  the  time,  limited  by  this  title,  for  issning  an 
execution  thereupon,  or  for  making  an  application  for  leave  to 
issue  such  an  execution. 

I  1888.  Execution  aarainst  narvivinv  Jadvment  debtors. 

The  last  six  sections  do  not  afiFect  the  right  of  a  judgment  cred- 
itor to  enforce  r,  judgment,  against  the  property  of  one  or  more 
surviving  judgment  debtors,  as  if  all  the  judgment  debtors  were 
living.  In  that  case,  an  execution  must  be  issued  in  the  usual 
form;  but  the  attorney  for  the  judgment  creditor  must  indorse 
thereupon,  a  notice  to  the  sheriff,  reciting  the  death  of  the  de- 
ceased judgment  debtor,  and  reqniring  the  sheriff  not  to  collect 
the  execution,  out  of  any  property  which  belonged  to  him. 

(  1884.  [Am'd,  1894.]  Sale  on  execution,  etc.|  irben  »md 
bo'vr  conducted. 

A  sale  of  real  or  personal  property,  by  virtue  of  an  execatioiu 
or  pursuant  to  the  directions  contained  in  a  judgment  or  order, 
must  be  made  at  public  auction,  between  the  hour  of  nine  o'clock 
In  the  morning  and  sunset.  The  sheriff  to  whom  an  execution  is 
issued  shall  at  any  time  before  the  sale  of  the  personal  property 
levied  on  foy  him,  on  the  written  request  of  any  person  wbo  la  a 
creditor  of  the  person  against  whom  the  writ  wns  issued  under 
which  the  sheriff  levied  upon  the  property,  exhibit  to  such  cred- 
itor the  personal  property  so  levied  upon  under  said  >vrit  and  per- 
mit an  inspection  thereof  by  such  creditor  or  his  agent. 

L.    1894.    ch.    789. 

I  188S.  Penalty  for  talcins  down  or  defaclngr  notice  oC 
■ale. 

A  person  who,  before  the  time  fixed  for  the  sale,  in  a  notice 
of  the  sale  of  proporty,  to  bo  made  by  virtue  of  an  execution* 
wilfully  takes  down  or  defnces  such  a  notice  put  up  by  the 
sheriff,  or  by  his  authority,  forfeits  fifty  dollars  to  the  judgment 
creditor,  and  the  same  sum  to  the    judgment  debtor;  unless  IIm 
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notice  was  defaced  or  taken  down,  v/ith  the  consent  of  the  person 
seeking  to  enforce  the  forfeiture  or  the  execution  waa  jir*- 
Tioasly  satisfied. 

1  1886.  Validity  of  sale,  when  not  affected  by  ■lierltf'fl 
Aefaolt,  .etc 

An  omission  by  the  sheriff  to  give  notice,  as  required  by  law, 
or  the  taking  down  or  defacing  of  a  notice,  when  put  up,  does 
Dot  effect^  the  validity  of  a  sale,  made  by  virtue  of  an  execution, 
to  a  purchaser  in  good  faith,  without  notice  of  the  omission  or 
offence. 

3  R.   S.    369.   I   40. 

§  1387.  Pnreliases  on  sneli  sal  en,  by  certain  ollloers,  pro- 
hibited. 

The  sheriff,  to  whom  an  execution  is  directed,  or  the  under- 
sheriff  or  deputy-sheriff,  holding  an  execution,  and  conducting  a 
sale  of  property  by  virtue  thereof,  shall  not,  directly  or  indirectly, 

Enrchase  any  of  the  property  at  the  sale.    A  purchase  made  by 
im,  or  to  his  use,  is  void. 

Id.,  %  41. 

S  1888.  'Wben  execution  to  be  enforced  by  under-sberlff. 

Where  the  sheriff,  to  whom  an  execution  is  delivered,  dies,  is 
removed  from  office,  cr  becomes  otherwise  disqualified  to  act, 
before  the  execution  is  returned,  his  under-sheriff  must  proceed 
npon  the  execution,  as  the  sheriff  might  have  done.  If  there  is 
no  under-sheriff,  the  court,  from  which  the  execution  issued, 
may  designate  a  person  to  proceed  thereupon;  who  may  complete 
the  same,  as  an  under-sheriff  might  have  done.  The  person  so 
Ccsignated  must  give  such  security  ns  the  court  directs.  He  is 
deemec?  ::n  ofiScer;  and  U  subject  to  the  same  obligations  and 
liabilities,  and  has  the  same  power  and  authority,  in  relation  to 
the  object  of  his  appointment,  as  a  sheriff,  and  is  entitled  to  fees 
accordingly.  But  this  section  does  not  apply,  in  a  case  where 
special  provision  is  otherwise  made  by  law  for  the  enforcement 
of  an  execution,  after  the  death,  removal  from  office,  or  other 
disqualification,  of  the  sheriff,   or  under-sheriff. 

2  n.  S.  874,  S}  66  and  €8  (2  Edm.  888). 

*  Srror  Id  eogroMlng  for  "  affect." 
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TITUB  U. 
Bxecution   agaizut  property. 

Article  1.  Property   exempt   from   levy    and   Bale. 

2.  Uen  of  an  execution  upon  personal  property;  lery  upon  and   Mle 

of  personal  property.    Rights  of  indemnitors  of  sberiC. 
8.  Sale,    redemption,    and   conveyance    of    real    property;    rlgbts    and 

UabUities    of   persons   Interested. 
4.  Jiemedles  for  failure  of  title  to  real  property  sold,  and  to  cnforoa 

contribution. 

article:  first. 

Property  exempt  from  levy  and  sale, 

Se«F.  1888.  Certain  special  exemptions  not  affected  by  this  article. 

1890.  Wbat  personal  property  is  exempt,   when  owutni  by  a   bjosebolder. 
i:{91.  Addltloiml    pi'rHnnal    pruiMTty    oxempt    in    c^rtafn    rasra;    leTylng 
extH'Uiiun   aitaluMt  wagea.   et<'..   of  ju<lgm(»nt  debtor. 

1392.  Woman    entitled    to   same    exemption    as    a    honsehodder. 

1393.  Military    pay,     rewards,    etc.,    exempt    from    execution    and    otlMr 

legal    proceedings. 

1394.  Uigbt   of  action   for  taking,   etc.,   exempt  property. 
1396.  Burying  ground;   when  exempted. 

1396.  How  exempt  burying  ground  designated. 

1897.  Homestead;    when    exempted. 

1898.  How  exempt  homestead  designated. 

1309.  Married  woman's  homestead;  when  exempted. 

1400.  When    exemption    to   continue   after   owner's   death. 

1401.  Kxemption;  when  not  affected  by  temporary  suspension  of  residence. 

1402.  If   value  of   iiomestead   exceeds  $1.0UO.   lien   attaches  to  surplus. 

1403.  Id.;    how   proceeds  to   be   marshalled   when   property   is  sold. 

1404.  £xcmption  of  leul  property;  bow  cancelled. 
H04a.  Exemption   of   exhH)It.s   nt   exhibitions. 

I  i:iHO.  certain  npedal  excmptlonM  not  nlTected  by  thia 
article. 

Thi'  eminierntion.  in  this  article,  of  the  property  which  is  ox 
empt  fnun  levy  and  sale  by  virtue  of  an  execution,  does  not 
repeal  any  special  provision  of  law,  relating  to  such  an  exemp- 
tion, which,  by  its  terms,  is  applicable  only  to  a  particular  class 
of  persons,  or  corporations,  or  to  a  particular  locality,  or  other- 
wise to  a  special  case. 

DpnIph**!  to  fniard  against  a  roiXMil,  bv  implh^nHon.  of  provisions  like  T.. 
1K47.  eh.  i:{n.  »  \U  {2  R.  S.,  r.tli  «m1..  (VM):  a  VaUii.  748»;  L.  lsr»l,  oh.  122. 
S  1!»  (2  U.  S.,  .".ih  ihI.,  7S4  :  :i  I'Mni.  7.s2»:  h.  ISIHJ.  vi\.  27a,  i  0  («  Kilin. 
7111):    L.    1807.  Vii.   r»10:   an<l   vurlouM  Kiniiinr  Ntntut«»K. 

§  i;{|>0.  \%'^hat  personal  property  Is  exempt,  fr lien  o'vrned 
by  a   lionMeliolder.* 

The  following  personal  property,  when  owi.ed  bv  a  householder, 
is  exempt  from  Irvy  ami  sal(»  by  virtue  of  an  execution;  and  each 
movable  articlii  thereof  continues  to  be  so  exempt,  while-  tin* 
family,  or  any  of  them,  arc^  removing  from  one  residence  to 
another: 

1,  All  spinnin};  wheels,  weaving  looms,  and  stoves,  mit  up,  or 
kept  f(jr  use.  in  a  dwdlinj?  house;  and  one  sc^wiiiK-inachine,  with 
its  appurtenances.  • 

2.  The  family  bible,  family  pictures,  and  school-books,  used  by 
or  in  the  family:  and  other  books,  not  ex<'eedinp  in  value  fifty 
dollars,  kept  and  usimI  as  part  of  the  family  library. 

•  See    I..    1S7S.    rU.    li-i. 
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3.  A  seat  or  pew»  occupIiMl  by  the  judgment  debtor,  or  the 
family,  in  a  place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  manu- 
factured therefrom;  one  cow;  two  swine;  the  necessary  food  for 
those  animals;  all  necessary  meat,  fish,  Hour,  groceries  and  vege- 
tables, actually  provided  for  family  use;  and  necessary  fuel,  oil, 
and  candles,  for  the  use  of  the  family  for  sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads,  and  bedding,  necessary 
for  the  judgment  debtor  and  the  family;  all  necessary  cooking 
utensili};  one  table;  six  chairs;  six  knives;  six  forks;  six  spoons; 
six  plates;  six  tea  cups;  six  naucers;  one  sugar  dish;  one  milk 
pot;  one  tea  pot;  one  crane  and  its  appendages;  one  pair  of 
andirons;  one  coal  scuttle:  one  shovel;  one  pair  of  tongs;  one 
lamp,  and  one  candlestick. 

G.  The  tools  and  implements  of  a  mechanic,  necessary  to  the 
carrying  on  of  his  trade,  not  exceeding  in  value  twenty-five 
dollars. 

2  R.  S.  367,  I  22   (2  Edrn.  3S0),  as  am'tl  by  U  1800,  ch.   152;  with  acltU- 

tloUH. 

I  i:)91.  rAm'd,  1870,  1901,  190»,  1fM>n,  1908,  1911.1  Addi- 
tional personal  property  exempt  In  certain  eaneni  levylnir 
execution  airatnat  vwameu^  etc.,  of  Judgment  debtor. 

In  addition  to  the  exemptions,  allowed  by  the  last  section, 
necessary  household  furniture,  working  tools  and  team,  profes- 
sional instruments,  furniture  and  library,  not  exceeding  in  value 
two  hundred  and  fifty  dollars,  together  with  the  necessary  food 
for  the  team,  for  ninety  days,  are  exempt  from  levy  and  sale 
by  virtue  of  an  execution,  when  owned  by  a  person,  being  a 
householder,  or  having  a  family  for  which  he  provides,  except 
where  the  execution  is  issued  upon  a  judgment,  recovered  wholly 
upon  one  or  more  demands,  either  for  work  performed  in  the 
family  as  a  domestic  or  for  the  purchase  money,  of  one  or  more 
articles,  exempt  as  prescribed  in  this  or  the  last  section.  Where 
a  judgment  has  been  recovered  and  where  an  execution  issued 
npou  said  judgment  has  been  returned  wholly  or  partly  unsatis- 
fied, and  where  any  wages,  debts,  earnings,  salary,  income  from 
trust  funds  or  profits  are  due  and  owing  to  the  judgment  debtor 
or  shall  thereafter  become  due  and  owing  to  him,  to  the  amount 
of  twelve  dollars  or  more  per  week,  the  judgment  creditor  may 
apply  to  the  court  in  which  said  judgment  was  recovered  or 
the  court  having  jurisdiction  of  the  same  without  notice  to  the 
judgment  debtor  and  upon  satisfactory  proof  of  such  facts  by 
affidavits  or  otherwise,  the  court,  if  a  court  not  of  record,  a 
judge  or  justice  thereof,  must  issue  or  if  a  court  of  record,  a 
judge  or  p'ustice,  must  grant  an  order  directing  that  an  execution 
issue  against  the  wages,  debt,  earnings,  salary,  income  from  trust 
ftrods  or  profits  of  said*  judgment  debtor,  and  on  presentation  of 
Huoh  execution-  by  the  officer  to  whom  delivered  for  collection  to 
the  person  or  persons  from  whom  such  wages,  debts,  earnings, 
salary,  income  from  trust  funds  or  profits  are  due  and  owing, 
or  may  thereafter  become  due  and  owing  to  the  judgment  debtor, 
said  execution  shall  become  a  lien  and  a  continuing  levy  upon 
the  wages,  earnings,  debts,  salary,  income  from  trust  funds  or 
profits  due  or  to  become  due  to  said  judgment  debtor  to  the 
amount  specified  therein  which  shall  not  exceed  ten  per  centum 
thereof,  and  said  levy  shall  be  a  c<jntinuing  levy  until  said  exe- 
CTition  and  the  expensed  thereof  are  fully  satisfied  and  paid  or 
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mitil  modified  as  hereinafter  provided,  but  only  one  execution 
against  the  wages,  debts,  earnings,  salary,  income  from  trtist 
funds  or  profits  of  said"  judgment  debtor  shall  be  satisfied  at  one 
time  and  where  more  than  one  execution  has  been  issued  or  shall 
be  issued  pursuant  to  the  provisions  of  this  section  against  the 
same  judgment  debtor,  they  shall  be  satisfied  in  the  order  of 
priority  in  which  such  executions  are  presented  to  the  person  or 
persons  from  whom  such  wages,  debts,  earnings,  salary,  income 
from  trust  funds  or  profits  are  due  and  owing.  It  shall  be  the 
duty  of  any  person  or  corjioration,  municipal  or  otherwise,  to 
whom  said  execution  shall  be  presented,  and  who  shall  at  such 
time  be  indebted  to  the  judgment  debtor  named  in  such  execu- 
tion, or  who  shall  become  indebted  to  such  judgment  debtor  in 
the  future,  and  while  said  execution  shall  remain  a  lien  upon 
said  indebtedness  to  pay  over  to  the  oflScer  presenting  the  name. 
such  amount  of  such  indebtedness  as  such  execution  shall  pre- 
scribe until  said  execution  shall  be  wholly  satisfied  and  such  pay- 
ment shall  be  a  bar  to  any  action  therefor  by  any  such  judg- 
ment debtor.  If  such  person  or  corporation,  municipal  or  other- 
wise, to  whom  said  execution  shall  be  presented  shall  fail,  or 
refuse  to  pay  over  to  said  officer  presenting  said  execution,  the 
percentage  of  said  indebtedness,  he  shall  be  liable  to  an  action 
therefor  by  the  judgment  creditor  named  in  snoh  execution,  and 
the  amount  so  recovered  by  such  judgment  creditor  shall  be  op- 
plied  towards  the  payment  of  said  execution.  Either  party  uiay 
apply  at  any  time  to  the  court  from  which  such  execution  Khali 
issue,  or  to  any  judge  or  justice  issuing  the  same,  or  to  the  county 
judge  of  the  county,  and  in  anjr  county  where  there  is  no  countS' 
judge,  to  any  justice  of  the  city  court  upon  such  notice  to  the 
other  party  as  such  court,  judge,  or  justice  shall  direct  for  a 
modification  of  said  execution,  and  upon  such  hearing  the  said 
court,  judge  or  justice  may  make  such  modification  of  said  exe- 
cution as  shall  be  deemed  just,  and  such  execution  as  so  modified 
shall  continue  in  full  force  and  effect  until  fully  paid  and  satis- 
fied, or  until  further  modified  as  herein  provided.  This  section, 
so  far  as  it  relates  to  wages  and  salary,  due  and  owing  or  to 
become  due  and  owing  to  the  judgment  debtor,  shall  not  apply 
to  judgments  recovered  more  than  ten  years  prior  to  SeptembeV 
first,  nineteen  hundred  and  eight,  and  any  execution  heretofore 
issued  upon  such  judgments  pursuant  to  an  order  heretofore 
granted  under  this  section  shall,  when  this  act  takes  effect,  cease 
to  be  a  lien  and  continuing  levy  upon  wages  and  salary  there- 
after to  become  due  and  owing  to  the  judgment  debtor. 

L.  1H42.  oh.  157,  S  1,  as  aniM  by  L.  1866.  ch.  7S2  (4  Edna.  (528;  6  id. 
830);  al«o  L.  lSr,8,  ch.  107.  |  1  (3  R.  S..  nth  «-d.,  (MC:  4  KUm.  «3r»>.  See 
3  T.  &  ('.  r)90:  L.  1901.  ch.  116;  L.  1903.  oh.  461;  L.  IftOS.  ch.  175;  U 
1908.    ch.    148;    U    1911,   chH.    488  and  5.'S2,   in  effect  Sept.    1.    1911. 


I   1398.   [Am'd,    1877.1      Womnn    entitled    to    iiam« 
tlon  aw  a.  honiieholder. 

Where  the  judgment  debtor  is  a  woman,  she  is  entitUni  to  the 
same  exemptions,  from  levy  and  sale  by  virtue  of  an  excH^ution, 
subject  to  the  same  exceptions,  as  i)rescribed  in  the  last  two  Keo- 
tions,  in  the  case  of  a  householder. 

I  1393.  (AmM,  1895,  1897.1  Military  pay,  re^ardn,  etc., 
exempt    from    exe<*atl«»n    and    otlit^r   leical    proceedlniCN. 

The  pay  and  bounty  of  a  non-commissioned  officer,  musician  or 
private  in  the  military  or  naval  service  of  the  United  States  or 
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the  Btate  of  New  York;  a  laud  warraot,  ueusion  or  other  reward 
heretofore  or  hereafter  {^ranted  by  the  Uuited  States,  or  by  a 
state,  for  military  or  uaval  services;  a  sword,  horse,  medal,  em- 
blem or  device  of  any  kiud  presented  as  a  testimonial  for  serv- 
ices rendered  in  the  military  or  naval  service  of  the  United 
States  or  a  state;  and  the  uniform,  arms  and  equipments  which 
were  used  by  a  person  in  that  service,  are  also  exempt  from  levy 
and  sale,  by  virtue  of  an  execution,  and  from  seizure  for  non-pay- 
ment of  taxes,  or  in  any  other  legal  proceeding;  except  that  real 
property  purchased  with  the  proceeds  of  a  pension  granted  by  the 
United  States  for  military  or  naval  services,  and  owned  by  the 
pensioner,  or  by  his  wife  or  widow,  is  subject  to  seizure  and  sale 
for  the  collection  of  t«.xe8  or  assessments  lawfully  levied  thereon. 
L.  1«97.  ch.   348.     In  ofTect  Sept.   1,   1896.      (Probable  error   for  1807.) 

I  13l>4.  RiarHt  of  action  for  takinflr,  ete,f  exempt  property. 

A  right  of  action  to  recover  damages,  or  damages  awarded  by 
a  judgment,  for  taking  or  injuring  personal  |)roperty,  exempt  by 
law  from  levy  and  sale,  by  virtue  of  an  execution,  are  exempt, 
for  one  year  after  the  collection  thereof,  from  levy  and  sale,  by 
virtue  of  an  execution,  and  from  seizure  in  any  other  legal  pro- 
ceeding. 

f  1395.   Barylnic   grronnd;   ^vhen    exempted. 

Land,  set  apart  as  a  family  or  private  bnrying  ground,  and 
heretofore  designated,  as  ^)rescribcd  by  law,  in  order  to  exempt 
the  same,  or  hereafter  designated  for  that  purpose,  as  prescribed 
in  the  next  section,  is  exempt  from  sale,  by  virtue  of  an  execu- 
tion, upon  the  following  conditions  only: 

1.  A  portion  of  it  must  have  been  actually  used  for  that  pur- 
pose. 

2.  It  must  not  exceed  in  extent  one-fourth  of  an  acre. 

3.  It  must  not  contain,  at  the  time  of  its  designation,  or  at  any 
time  afterwards,  any  building  or  structure,  except  one  or  more 
vaults,  or  other  places  of  deposit  for  the  dead,  or  mortuary  monu- 
ments. 

L.  1847,   ch.  65,   |  1,  and  part  of  f  2   (4  Bdm.  629),   am'i. 

{   1300.  Ho^v  exempt  bnrylngr  grronnd  dealgrnated. 

In  order  to  d'psignate  land,  to  be  exempted  as  prescribed  in  the 
last  section,  a  notice,  containing  a  full  description  of  the  land  to 
be  exempted,  and  stating  that  it  has  been  sot  apart  for  a  family 
or  private  burying  ground,  must  be  subscribed  by  the  owner; 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county  where  the  land  is  situated;  and 
recorded  in  the  otHce  of  the  clerk  or  register  of  that  county,  in 
the  proper  book  for  recording  deeds,  at  least  three  days  before 
the  sale  of  the  land,  by  virtue  of  the  execution. 

U  1847,   ch.   85,   the  rMldne  of  S   2,   amM. 

I  1307.   (Am'dy  1883.]      Hoineiitead;  when  exempted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  not  exceed- 
ing in  value  owe  thousand  dollars,  owned,  and  occupied  as  a  resi- 
dence, by  a  householder  having  a  family,  and  heretofore  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  here- 
after designated  for  that  purpose,  as  prescribed  in  the  next 
section,  is  exempt  from  sale,  by  virtue  of  nn  execution,  issued 
upon  a    judgment,    recovered    for    a    debt    contracted    after    the 
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thirtieth  day  of  April,  eighteen  hundred  and  fifty;  unless  the 
judgment  was  rwovered  wholly  for  a  debt  or  debts,  contracted 
before  the  designation  of  the  property,  (or)  for  the  pnrehase- 
nioney  thereof.  But  no  property  heretofore  or  hereafter  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  by  the 
next  section,  shnll  be  exempt  from  taxation,  or  from  sale  for 
non-payment  of  taxes  or  assessments. 
L.  1850,  ch.  260  (4  Edm.  032),  first  sentence  of  $  1;  L.  1883.  ch.  196. 

$   mOA.  How  exempt   homentead  denlfcnated. 

In  order  to  designate  property,  to  be  exempted  as  preBcribed 
in  the  last  section,  a  conveyance  thereof,  stating,  in  substance, 
that  it  is  designed  to  be  held  as  a  homest^ad^  exempt  from  sale 
by  virtue  of  an  execution,  must  be  recorded,  as  prescribed  by 
law;  or  a  notice,  containing  a  full  description  of  the  property, 
and  stating  that  it  is  designed  to  be  so  held,  must  be  subscribed 
by  the  owner,  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  m  the  county  where  the  prop- 
erty is  situated;  and  must  be  recorded  in  the  office  of  the  clerk 
of  that  county,  in  a  book  kept  for  that  purpone,  and  styled  the 
"  homestead  exemption  book." 

L.  1850,  ch.  200  (4  Edm.  632),  part  of  {  2. 

I  1AAA.   Hfn-rrlod  Ti-oinaji*H  homeMeadi  irhen  exeinpted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  owned  by 
a  married  woman,  and  occupied  by  her  as  a  residence,  may  be 
designated  as  her  exempt  homestead,  as  prescribed  in  the  laat 
.«*ection;  and  the  property  so  defdgnated  is  exempt  from  sale,  by 
virtue  of  an  execution,  under  the  same  circumstances,  and  sub- 
ject to  the  same  exceptions,  as  the  bome.-iead  of  a  householder, 
having  a  family. 

Sec  {  1302.  ante. 

S  1400.   i;%'hen  exemption  to  eontlnne  after  owner*«  deatk. 

The  exemption,  prescribed  by  the  last  three  sections,  continues, 
after  the  death  of  the  person  in  whose  favor  the  property  was 
exempted,  as  follows: 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  benefit 
of  her  surviving  children,  until  the  majority  of  the  youngest 
.surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues,  for  the  benefit  of 
his  widow  and  surviving  children,  until  the  majority  of  the 
yoiingest  surviving  child,  and  until  the  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  property  ceases  to  be 
occupied,  as  a  residence,  by  a  person  for  whose  benefit  it  may 
so  continue,  except  as  otherwise  preHcril)ed  in  the  next  section. 

L.  1R50.  ch.  200  (4  Edm.  0.12),  second  Rintt'noo  of  §  1,  am'd. 

g  1401.  Exemption;  %vhen  not  nffeoteci  by  temporarr  niin- 
pennlon   of  resldenee. 

The  right  to  exemption,  of  a  person  entitled  thereto,  as  pre- 
scribed in  the  last  four  sections,  is  not  affected  by  a  suspension 
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of  the  occnpation  of  the  exempt  property,  as  a  residence,  for  a 
period  not  exceeding  one  year,  which  occurs  in  consequence  of 
injury  to,  or  destruction  of,  the  dwelling  house  upon  the  premises.   ' 

i  1402.  If  valae  of  homeiitead  e.xceedii  ^1,000,  lien  at- 
tach es  to  surplaii. 

The  exemption  of  a  homestead,  otherwise  valid  under  the  pro- 
visions of  this  article,  is  not  void,  because  the  value  of  the  prop- 
erty, designated  a<$  exempt,  exceeds  one  thousand  dr>llars.  In 
that  case,  the  Hen  of  a  judgment  attaches  to  the  surplus,  as  if 
the  property  had  not  l)een  designated  as  an  exempt  homestead; 
bul  the  property  cannot  be  sold  by  virtue  of  an  execution,  issued 
npon  a  judgment,  aa  against  which  it  is  exempt.  After  the  re- 
turn of  such  an  execution,  the  owner  of  the  judgment  may  main- 
tain a  judgment  creditor's  action,  to  procure  a  judgment,  dirp<'t- 
ing  a  sale  of  the  property,  and  enforcing  his  lien  upon  the 
surplus. 

$  .140S.  Id.)  how  proceed*  to  be  iiia2*ii1ial1ed  fvhen  prop- 
erty la  aold. 

Where  the  judgment,  in  a  judgment  creditor's  action,  brought 
as  prescribed  in  the  last  section,  or  in  any  other  action  affecting 
the  title  to  an  exempt  homestead,  directs  the  sale  or  tne  property, 
the  court  must  so  marshal  the  proceeds  of  the  sale,  that  the 
right  and  interest  of  each  person  in  the  proceeds,  shall  corre- 
spond, as  nearly  as  may  be,  to  his  right  and  interest  in  the  prop- 
erty sold.  Money,  not  exceeding  one  thousand  dollars,  paid  to  a 
judgment  delitor,  as  representing  his  interest  in  the  proceeds,  is 
exempt  for  one  year  after  the  payment,  as  the  property  sohl  was 
exempt;  unless,  before  the  expiration  of  the  year,  he  causes  real 
property  to  be  designated  as  an  exempt  homestead,  as  prescribed 
in  section  1308  of  this  act:  in  which  case,  the  exemption  ceases, 
with  respect  to  so  much  of  the  money,  as  was  not  expended  for 
the  purchase  of  that  property;  and  the  exemption  of  the  property 
«o  designated  extends  to  every  debt,  against  which  the  property 
sold  was  exempt.  Where  the*  exemption  of  property,  sold  as  pre- 
Rcrii)ed  in  this  section,  has  been  continued  after  the  judgment 
debtor's  death,  or  where  he  dies  after  the  sale,  and  before  pay- 
ment to  him  of  his  proportion  of  the  proceeds  of  the  sale,  the 
conrt  may  direct  that  iwrtion  of  the  prweeds,  which  reprfsents 
hia  interest,  to  be  invented,  for  the  benefit  of  the  person  or  per- 
sons, entitled  to  the  benefit  of  the  exemption;  or  to  be  otherwise 
disposed  of,  as  justice  requires. 


I  1404.  [Am'd,  1894.]  Exemption  of  real  property  i  hoir 
eaaceled. 

The  owner  of  real  property,  exempt  as  prescribed  in  this  article, 
may,  at  any  time,  subs<Tibe  a  notice,  and  personally  aeknowledge 
the  execution  thereof,  before  an  officer  authorized  by  law  to  take 
the  acknowledgment  of  a  deed,  to  the  ePiect  that  he  cancels  all 
exemptions  from  levy  or  sale  by  virtue  cr  an  execution  aflfecting 
the  property,  or  a  particular  part  therer  f,  fully  described  in  the 
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uutiee.  The  cancellation  takes  effect  when  Huch  a  notice  is  re- 
corded, as  prescribed  in  this  article  fur  recording  a  notice  to  effect 
the  exemption  so  canceled.  Any  other  release  or  waiver,  here- 
after executed,  or  an  exemption  of  real  property,  allowed  by  this 
article,  or  of  an  exemption  of  a  homestead,  or  a  private  or  family 
bnryiug-ground,  allow  id  by  the  provisions  of  law  heretofore  iu 
force,  is  void;  provided,  however,  that  nothing  herein  contained 
.shall  be  so  construed  as  to  prevent  the  husband  and  wife  from 
jointly  conveying  or  mortgaging  jimperty  so  exempt. 

L.   1894,   cb.  202. 

S  1404a.  [Added,  lOim.]  Kxeinptionii  of  exhIbltH  at  ex- 
lilbltlonM. 

No  process  of  attachment,  execution,  sequestration,  replevin, 
distress  or  any  kind  of  seizure  shall  be  served  or  levied  upon 
articles,  goods,  wares,  merchandise  or  property  of  any  descrii>- 
tion  while  the  same  is  en  route  to  or  from,  or  while  on  exhibi- 
tion or  deposited  by  exhibitors  at  any  international  exhibition 
held  under  the  auspices  or  supervision  of  the  United  States, 
within  any  city  or  county  of  the  state,  nor  shall  such  property 
be  subject  to  attachment  seizure,  levy  or  saJe*  for  any  cause 
whatever,  in  the  hands  of  the  authorities  of  such  exhibition  or 
otherwise. 

Ada<^  by  h.  1909.  i*h.  05.  Deri  ration  —  h.  lHHi),  (h.  393,  |  1.  S«e  nott 
IG  of  uutet)  of  Board  of  Statutory  OiiiMiliiUtioii  at  eud  of  code. 
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ARTICLE    SBqOKD. 


Ltenof  an  execution  Upon  personal  property;  levy  upon  uTtd  . 
of  peraottai  prqpert]/.    Bight*  of  indemnitora  of  Aeriff. 


1411.  Ii  Kla  pledged   nuT   Im  aold. 

1113.  n  r  ror  rdeaw  of  propertj  tCTled  upcoi, 

MM.  U 

IdlB.  Pi  Qt  or  itUcbmEnt  hu  il»  I)«ra  l*Tltd.  w 

1410.  H  Mnini    lo    other  Judgment   ersdUon. 

141T.  H  old;  liibla,  etc..  ot  MrrblHr. 

MtS.  a  Iblrd  niwD,  bo*  tried. 

lUB.  Pi  niccHde. 


MID.  li 

1433.  NoUn  or  ap 

1423.  Terma  mar  I 

1 414.  When  iDiJenill 

14H.  AppllaRloft  1 

14M.  KtTecC    ot    tbe    order. 

143T.  OfflHT    Co   wboiD    iBdeoiiiltT    la  (iTen.    rcqolnd  to  fin   noUca  of 


IcstWD  and  prooH  tbaraupon. 
y  related  lo  part  ot  propattr. 


142S.  Notlnc  or  via  t*  ba  poatcd. 
I  I40a.  Peraana.1  propert)'  boand  br  execntloa. 
The  goods  and  obsttcis  or  a  judgtaent  debtor,  not  exempt,  bj 
express  provision  of  luw,  from  lev;  and  sale  by  vlrtae  of  md 
eze«ntion.  and  his  other  pertonnl  property,  which  ia  eipreaal)' 
declared  by  law,  to  be  subject  to  levy  by  virtue  ot  an  execution. 
'    '    vithin  the  jurisdiction  of  the  officer,  to  nhoin 


0  the  proper  officer,  to  be 
I.  8T9),  *m'd. 

I  1404.  Order  of  preference  MiRions  execnliooa. 

Wbere  two  or  more  eKecutions  aKainst  property  ere  iMued, 
ont  o(  the  Bsme  or  different  courla  of  record.  aKainst  tbe  aame 
jodgment  debtor,  tbe  one  first  delivered,  to  na  officer,  lo  be  exe- 
cuted, baa  preference,  notnllhstandiiiK  thnt  a  levy  is  Brst  mode, 
by  virtue  of  an  exiKrution  HUbscqiieiiti)'  delivered;  but  if  a  levy 
npoa  and  sale  ot  persoual  property  has  beeo  made,  by  virtue  oC  tbe 
j'nnlor  execution,  before  an  actual  lovj,  by  virtue  of  the  senior 
execution,  the  same  properly  shall  not  be  levied  upon  or  sold,  by 
virtue  of  the  letter.* 

I  140T.  Id.)  when  iitMcliiiaeiitB  kIbo  are  tamed. 

Where  there  are  one  or  more  executions,  and  one  or  more  war- 
inut*  of  attachment,  agatnst  tbe  properly  of  the  same  person, 
the  mle  preacribed  in  the  lait  spot'on  prevails,  in  delermininfE  the 
[Teferencea  of  the  executions  or  trarrftntg  of  attachment:  the  de- 

•  Snot  In  •BftoaalDf  (or  "  littor." 
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fendant  in  the  warrants  of  attachment  being,  for  that  porpoae, 
regarded  as  a  judgment  debtor. 

2  R.   S.  366,   i  15,   am'd. 

I  1406.  Id.  I  ^rbem  issued  from  oonFt  not  of  vee^ivd. 

But  an  execution,  issued  out  of  a  court  not  of  record,  or  a 
Vf arrant  of  attachment,  granted  in  an  action  (tending  in  a  court 
lot  of  record,  if  actually  levied,  has  preference  over  another  execu- 
tion, issued  out  of  any  court,  of  record  or  not  of  record,  which  has 
aot  been  previously  levied. 

Id.,  S  16.  am'd. 

{  1409.  Title  of  bona  flde  pnrcliasers  before  lev^y  mot 
n  ITected. 

The  title  to  personal  property,  acquired  before  the  actual  levy 
of  an  execution,  by  a  purchaser  in  good  faith,  and  without  notice 
that  the  execution  has  been  issued,  is  not  affected  by  an  execu- 
tion delivered,  before  the  purchase  was  made,  to  an  officer,  to  be 
executed. 

Id.,  f  17. 


1  1410.  [Aiu*d>  1877.]    Execution  may  be  levied  npom  < 
rent  money. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  current  money  of  the  United  States,  belonging  to 
the  judgment  debtor;  and  must  pay  it  over,  as  so  much  money 
collected,  without  exposing  it  for  sale;  except  that  where  it  con- 
sists of  gold  coin,  ho  must  sell  it,  like  other  personal  property; 
unless  he  is  otherwise  directed,  by  an  order  of  a  judge,  or  by  the 
judgment  in  the  particular  cause. 

SubBtltQted  for  2   R.   S.   806,   9    18. 

}  1411.  [Am'd,  1H77.]  Levy  npon  certain  evldeacea  of 
debt. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  and  sell,  a  bill,  or  other  evidence  of  debt,  belong- 
ing to  the  judgment  debtor,  which  was  i.«isued  by  a  moneyed  corpo- 
ration to  circulate  ns  money,  or  a  bond,  or  other  instrument  for 
the  payment  of  money,  belonging  to  the  judgment  debtor,  which 
was  executed  nnd  issued,  by  a  government,  state,  county,  public 
officer,  or  municipal  or  other  corporation,  and  is  in  terms  nego- 
tiable, or  payable  to  the  bearer  or  holder. 

2  R.   S.   366,   I  19,   am'd 

1  141S.  Interest  of  bailor  In  aoods  pledged  maT  be  nol4l. 

The  interest  of  the  judgment  debtor  in  personal  property,  sub- 
ject to  levy,  lawfully  plodped,  for  the  payment  of  money,  op  the 
pprforniance  of  a  contract  or  agreement,  may  be  sold,  in  the 
^ands  of  the  pledgee,  by  virtue  of  an  execution  againrt  property, 
rhe  purchaser  at  the  sale  acquires  all  the  right  and  interest  of 
•  he  judgment  debtor,  and  is  ontitlod  to  the  possession  of  the  prop- 
erty, on  comnlyinp  with  the  terms  and  conditions  upon  which  the 
judgment  debtor  could  obtain  possession  ther€»of.  This  scKMion 
4oes  not  apply  to  nroperty,  of  which  the  judgment  debtor  Is  UQcon- 
iitionally  entitled  to  the  possession. 

Id.,  I  M,  am'd. 
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I  1418.  IV lien  partner*  nuiy  apply  for  release  of  property 
leried  upon. 

Where  an  officer  has  seized  personal  property  o£  a  partnership, 
before  or  after  its  dissolution,  upon  a  levy  upon  the  interest 
therein  of  a  partner,  made  by  virtue  of  an  execution  aj^ainst  his 
individual  property,  the  other  partners,  or  former  partners,  hav- 
ing an  interest  in  the  property,  or  any  of  them,  may,  at  any  time 
before  the  sale,  apply  to  a  judge  of  the  court,  or  to  the  county 
judge  oi  the  county,  where  the  seizure  was  made,  upon  an  affi- 
davit, showing  the  facts,  for  an  order,  directing  the  officer  to 
release  the  proi>erty,  and  to  deliver  it  to  the  applicant. 

I  1414.  Undertnkias  to  be  irlven. 

Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sureties,  approved  by  the  judge,  to  the 
effect,  that  he  will  account  to  the  purchaser,  upon  the  sale  to  be 
made  by  virtue  of  the  execution,  of  the  interest  of  the  judgment 
debtor  in  the  property  seized,  in  like  manner  as  he  would  be 
bound  to  account  to  an  assignee  Of  such  an  interest;  and  that 
he  will  pay  to  the  purchaser  the  balance,  which  may  be  found 
due  upon  the  accounting,  not  exceeding  a  sum,  specified  in  the 
undertaking,  which  must  be  not  less  than  the  value  of  the  interest 
of  the  judgment  debtor,  in  the  property  seized  by  the  sheriff,  a» 
fixed  by  the  jndge.  The  provisions  of  sections  6U5  and  696  of 
this  act  ai^ly  to  the  proceedings,  taken  as  prescribed  in  this  and 
the  last  section. 

See  I  0D4,  ante. 

I  1415.  Provision,  vrliere  a  vrarraat  of  attachment  lias 
also  been  levied,  etc. 

Where  a  warrant  of  attachment  has  been  levied  upon  the  inter- 
est of  a  defendant,  as  a  partner,  in  perMoual  property  of  a  partner- 
ship, and  the  attachment  has  been  discharged  as  to  that  interest, 
as  prescribed,  in  sections  693  and  694  of  this  act,  a  levy,  by  virtue 
of  an  execution  against  his  individual  property,  cannot  be  made 
upon  his  interest  on  the  same  property,  unless  the  warrant  of 
attachment  has  been  vacated  or  annulled. 

I  1416.  IVhen  the  nndertaktnv  enarea  to  otber  Indvasent 


Where  personal  property  of  a  partnership  has  been  released, 
upon  giving  an  undertaking,  as  prescribed  In  the  last  three  sec- 
tions, if  the  execution,  by  virtue  of  which  the  levy  was  made,  is 
9et  aside,  or  is  satisfied  without  a  sale  of  the  interest  levied  upon, 
the  undertaking  enures  to  the  benefit  of  each  judgment  creditor  of 
the  same  judgment  debtor,  then  having  an  execution  in  the  hands 
of  the  same  officer,  or  of  another  officer,  having  authority  to  levy 
upon  that  interest,  as  if  it  had  been  given  to  obtain  a  release  from 
a  seizure,  made  by  virtue  of  such  an  execution. 

t  141T.  Ho^r  partner's  Interest  soldi  rlirbts,  etc.,  of  pnr- 
eba«er. 

Where  personal  property  of  a  partnership  has  been  so  released, 
the  interest  of  the  judgment  debtor  therein  may  be  sold  by  the 
officer;  and  the  purchaser,  upon  the  sale,  nrqniros  nil  that  interest 
^n  if  he  vra^  an  assignee  thereof.  If  the  purchnso-raoney  exceedi 
the  amount  of  all  the  executions  nnd  warrants  of  attachment 
Tgainst  the  propertr  of  the  same  jHdgmont  debtor,  of  which  th€ 
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officer  has  notice,  and  of  the  lawful  fees  and  charges  thereon,  the 
officer  must  pay  the  surplus  into  court,  for  the  benefit  of  the  judg:- 
ment  debtor,  or  other  person  entitled  thereto. 

8  1418.  rAm'd,  1904.]    Claim  of  property-  by  a  tMrd  per- 
mowkf  lOLO^r  tried* 

If  personal  property,  lexied  upon  as  the  property  of  the  judg- 
ment debtor,  is  claimed  by  or  in  behalf  of  another  person,  as  his 
property,  an  affidavit  may  be  made  and  •delivered  to  the  sheriff, 
in  behalf  of  such  person,  at  any  time  while  such  property  or  the 
proceeds  thereof  are  in  the  sherilTs  possession,  stating  that  he 
makes  such  a  claim;  specifying  in  whole  or  in  part  the  property 
to  which  it  relates,  and  in  all  cases  stating  the  value  of  the 
property  claimed  and  the  damages,  if  any,  over  and  above  such 
value,  which  the  claimant  will  suffer  in  case  such  levy  is  not 
released.  In  that  case,  the  officer  may,  in  his  discretion,  empanel 
a  jury  to  try  the  validity  of  the  claim. 

See  ft  657,  ante;  also  {f  108-110,  ante;  L.  1004,  ch.  641.    In  effect  Sept.  1. 
1904. 

f  141»«  [Am'd,  189S,  1804.]    Prooeedlnffs,  it  claimant  oac- 
oeeds. 

If  by  their  inquisition  the  jarors  find  that  the  property  belonss 
to  the  claimant,  they  must  also  determine  its  value  and  the 
damages  above  such  valae  as  specified  in  the  last  section.  There- 
upon the  officer  may  relinquish  the  levy,  unless  the  judgment 
creditor  gives  him  an  undertaking  with  at  least  two  sufficient 
sureties,  to  the  effect  that  the  sureties  will  indemnify  him  to  an 
amount  therein  specified,  not  less  than  twice  the  value  of  the 
property  and  damages  as  determined  by  the  jury,  and  two  hun- 
dred and  fifty  dollars  in  addition  thereto,  against  all  damafres, 
costs  and  expenses,  in  an  action  to  be  brought  against  him  by 
any  person,  by  the  claimant,  his  assignee,  or  other  representative, 
by  reason  of  the  levy  upon,  detention  or  sale  of  any  of  the  prop- 
erty, by  virtue  of  the  execution.  If  the  undertaking  is  given, 
the  officer  must  detain  the  property  as  belonging  to  the  judgment 
debtor.  AVhere  an  undertaking  is  given  to  indemnify  an  officer, 
he  must,  within  two  days  after  the  giving  of  the  said  undertak- 
ing, cause  the  same  to  be  filed  in  the  office  of  the  clerk  of  the 
court  out  of  which  the  execution  was  issued,  and  serve  upon  the 
claimant,  his  assignee  or  other  representative,  and  the  judgment 
creditor,  or  the  attorney  whose  name  is  subscribed  to  the  execu- 
tion, a  copy  of  the  said  undertaking,  with  a  notice  of  the  justifi- 
cation of  the  sureties  thereon.  The  justification  must  take  place 
before  a  judge  of  the  court  out  of  which  the  execution  was  is- 
sued, at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  than  two  nor  more  than  five  days  after  service  of  said  no- 
tice. For  the  purpose  of  justification,  each  of  the  sureties  upon 
the  undertaking  must  attend  before  the  judge,  at  the  time  and 
place  mentioned  in  the  notice,  and  be  examined  on  oath,  on  the 
purt  of  the  claimant,  his  assignee  or  other  representative,  touch- 
ing his  sufficiency  in  such^  manner  as  the  judge  in  his  discretion 
thinks  proper.  The  exnmiijation  may  be  adjourned  from  day  to 
day,  until  it  i.««  completed,  but  such  adjournment  must  always  bo 
to  the  next  judicial  day.  If  required  by  the  claimant,  his  as- 
signee or  other  representative,  the  examination  must  be  reruced 
to   writing  and  subscribed  bv  the  sureties.     If  the  judfe   finds 
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the  sureties  sufficient,  he  must  annex  the  examination  to  the 
undertaking,  endorse  his  allowance  thereon,  and  cause  the  said 
imdiTtakinj?.  together  with  the  examination  of  the  sureties,  to 
lit*  fiUnl  with  the  clerk  of  the  court.  Thereupon  the  sheriff  is  re- 
leased and  discharged  from  all  liability  by  reason  of  the  levy 
upon,  detention,  and  sale  of  the  property  seized.  When  any  such 
undertaking  shall  have  been  approved  and  filed,  as  hereinbefore 
provided,  the  clerk  of  the  court  shall  immediately  upon  the  same 
being  filed,  index  the  same  in  the  index  book  in  his  office,  under 
which  executions  are  indexed,  under  the  title  of  the  suit  in  which 
the  execution  is  issued. 
L.  1895,  cb.  663.    See  f  658,  ante;  L.  1904,  ch.  Ml.    In  effect  Sept.  1,  1904. 

f  1420.  Inqvlsltfon  not  to  prejndlee  elaimanf «  rigrlit. 

If  the  property  is  found  to  belong  to  the  defendant,  the  finding 
docs  not  prejudice  the  right  of  the  claimant,  to  bring  an  action 
to  recover  the  property  so  levied  upon,  or  dama;.?es  by  reason 
of  the  levy,  detention,  or  sale. 
See  H  108  and  109,  and  667-660,  ante. 

f  1421.  rAm'd,  1887,  1900.1  In  action  affainat  ofllcevy  tn- 
demnltora  may  be  substltated  as  defendanta* 

Where  an  action  to  recover  a  chattel  or  chattels,  hereafter 
levied  upon  by  virtue  of  an  execution,  or  several  executions,  or 
a  warrant  of  attachmibut,  or  several  warrants^  of  attachment, 
or  to  recover  damages  by  reason  of  a  levy  or  'levies  upon  de- 
tention, sale  or  sales  of  personal  property,  hereafter  made,  by 
virtue  of  an  execution  or  several  executions,  or  a  warrant  of 
attachment,  or  several  warrants  of  attachment,  is  brought 
against  an  oflScer,  or  against  a  person  who  acted  by  his  com- 
mand or  in  his  aid,  if  a  bond  or  bonds  or  written  undertaking 
or  undertakings  indemnifying  the  oflScer  against  the  levy  or 
levies,  or  other  act  or  acts,  has  been  given  in  behalf  of  the 
judgment  creditor  or  the  several  judgment  creditors,  or  the 
plaintiff  in  the  warrant  or  the  plaintiffs  in  the  several  warrants, 
either  before  or  after  the  commencement  of  the  action,  the 
persons  or  person  or  the  several  persons  who  gave  it  to  them, 
or  the  survivors,  if  one  or  more  are  dead,  may  apply  to  the 
court  for  an  order  to  substitute  the  applicant  or  several  ap- 
plicants as  defendants  in  the  action,  in  place  of  the  officer  or  of 
the  person  so  acting  by  his  command  or  in  his  aid:  and  the 
court  may  upon  application  of  the  ofllcer,  or  in  case  of  his  death, 
npon  the  application  of  his  legal  representatives,  grant  an  order 
snbstitnting  the  indemnitors  as  defendants  in  the  action,  in  place 
of  the  officer  or  of  the  person  so  acting  by  his  command  or  in 
his  aid. 
L.  1887,  ch.  462;  L.  1900,  ch.  115.    In  effect  Sept.  1.  1900. 

f  1482.  f Am'd,  1887.]  IVotlce  of  application  and  proof* 
tltercnpon. 

Where  the  application  is  made  by  the  officer,  notice  of  the 
application  must  be  given  to  the  indemnitors  or  their  attorney, 
and  also  to  the  attorney  for  the  plaintiff.  If  the  pleadings  do 
not  sufficiently  show  that  the  case  is  one  where  the  order  may 
be  granted,  the  facts  with  respect  thereto  must  be  shown  by 
affidavit   or  other  competent  proof.     Where  the  application   ia 
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made  by  the  indemnitors,  or  one  of  them,  the  motion  papers 
must  contain  a  written  consent  to  be  made  defendant  in  the 
action  executed  by  each  person  who  executed  the  instrument  or 
instruments  of  indemnity,  unless  proof  by  affidavit  is  furnished 
that  those  who  do  not  consent  are  dead.  Each  consent  must  l>e 
acknowledged  or  proved  and  certified  in  like  manner  as  a  de<?d 
to  be  recorded  in  the  county,  and  notice  of  the  application  must 
be  given  to  the  attorney  of  each  party  to  the  action,  and  if  the 
defendant  has  not  appeared,  notice  must  be  given  to  him  per- 
6onall3\ 

L.  1887,  ch.  452. 

S  14X3,  [Am*cl,  1887.]    Terms  may  be  tmpcMied. 

Upon  granting  the  order  the  court  may,  in  its  discretion,  re- 
quire the  indemnitors  to  furnish  additional  security  to  the  plain- 
tiff and  to  pay  the  reasonable  expenses  of  the  defendant,  neces- 
sarily incurred  before  the  order  is  granted,  or  it  may  impose  such 
other  terms  for  the  security  of  either  of  the  original  parties  as 
justice  requires. 
L.  1687,  cb.  462. 

I  1424.  [Am'd,  1887.]    "WJken  Indemnity  related  to  part  of 
property. 

If  the  indemnity  given  related  to  a  pfirt  only  of  the  property, 
the  court  may,  in  a  proper  case,  direct  that  the  action  be  divided 
into  two  actions,  that  the  indemnitors  be  substituted  as  defend- 
ants in  one  without  affecting  the  other,  and  that  the  controversy 
in  each  action  be  limited  to  that  part  of  the  property  in  respect 
to  which  it  is  to  be  continued.  AVhere  such  an  order  is  made  a 
similar  application  may  be  subsequently  made  in  the  action 
which  proceeds  against  the  original  defendant. 
L.  1887.  ch.  452. 

I  1425.  TAm'd,  1887.]  Application  wben  olllcer  la  Joined 
with  Indemnltom. 

If  the  officer,  or  person  acting  by  his  command,  or  in  his  aid, 
is  joined  as  a  defendant,  with  all  the  indemnitors,  he  may  apply 
for  an  order  to  strike  out  his  name  as  a  defendant.  If  he  is 
joined  as  a  defendant  with  one  or  more,  but  not  all  of  them, 
he  may  apply  for  an  order  substituting  those  who  are  not  joined 
with  him  as  dofcMidants  in  his  place.  In  either  case,  the  appli- 
cation is  made  in  the  same  manner,^  and  is  subject  to  the  same 
provisions,  as  if  made  as  prescribed  in  section  1421  of  this  act. 

L.  1887,  cli.  452. 

S  142G.  Effect  of  tlie  order. 

An  order,  made  as  prrscribed  in  the  last  ^ve  sections,  does 
not  affect  the  merits  of  the  cause  of  action,  or  of  the  defense, 
except  90  far  as  it  limits  the  controversy  to  particular  property. 
But  if  th<  substituted  or  remaining  defendants  recover  judgment, 
they  are  entitled  to  single  costs  only.  If  the  action  is  discoH' 
tinned,  or  the  complaint  dismissed,  a  new  action  may  be  brought, 
ue  if  the  former  action  had  not  been  brought. 
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f  142T.  [Am'd,  1887.7    OAcer  to  whom  Indemnity  !■  ylven^ 
required  to  arl^e  notice  of  action. 

Where  an  action  is  bronght  in  a  'case  where  one  or  more 
persons  are  entitled  to  make  an  application  for  an  order  of  sub- 
stitution, or  where  one  or  more  persons  are  liable  to  be  substituted 
as  defendants,  as  prescribed  in  section  one  thousand  four  hun- 
dred and  twenty-one  of  this  act,  the  officer  to  whom  the  instru- 
ment or  instruments  of  indemnity  was  given  cannot  maintain 
an  action  thereupon  against  a  person  entitled  to  make,  but  who 
has  not  made,  such  an  application,  or  who  is  liable  to  be  but 
has  not  been  substituted  as  a  defendant,  unless  notice  of  the 
commencement  of  the  action  against  the  ofQcer,  or  the  person 
acting  by  his  command  or  in  his  aid,  is  given  before  the  trial 
thereof,  or  at  least  ten  days  before  judgment  by  default  is  taken 
therein  either  to  attorney  or  several  attorneys  whose  name  is 
or  several  names  are  subscribed  to  the  execution  or  several  execu- 
tions or  warrants  of  attachment  or  several  warrants  of  attach- 
ment, or  personally  to  the  judgment  creditor  or  creditors,  or  the 
plaintiff  or  several  plaintiffs  in  the  action  in  which  the  warrant 
of  attachment  was  or  several  warrants  of  attachment  were  is* 
sued,  or  to  one  of  the  persons  who  executed  the  instrument  or 
instruments  of  indemnity. 

U  1887,  eta.  452. 

4 

1  1428.  Sale  of  personal  propertri  liow  made* 

Personal  property  must  be  offered  for  sale,  in  such  lots  and 
parcels,  as  are  calculated  to  bring  the  highest  price.  Except 
where  the  officer  is  expressly  authorized,  by  this  article,  to  sell 
property  not  in  his  possession,  personal  property  shall  not  be 
offered  for  sale,  unless  it  is  present,  and  within  the  view  ot  thos« 
attending  the  sale. 

2  R.  S.  367,  S  23  (2  Edm.  381),  am*d. 

i  1429.   [Am'd,  1907.]    Notices  of  sale  to  be  posted. 

At  least  six  days'  previous  notice  of  the  time  and  place  of  a 
sale  of  personal  property,  by  virtue  of  an  execution,  must  be 
given,  by  posting  conspicuously  written  or  printed  notices  thereof, 
in  at  least  three  public  places  of  the  town  or  city,  where  the  sale 
is  made.  Where  perishable  property  has  been  levied  upon  by 
virtue  of  an  execution  the  court  may,  upon  the  application  of  the 
officer  making  the  levy,  by  order,  direct  the  sale  thereof  at  such 
a  time  and  upon  such  a  notice  as  it  deems  proper;  and,  thereupon, 
the  property  must  be  sold  accordingly. 
Id..  S  21,  am'd;  U  1907.  ch.  244.  In  effect  Sept.  1.  1907.  See  3  T.  &  C.  210. 
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I  14S0.  To  yrHmt  leaaebol^  vropcrtT  (bin  artlfle  applies. 

The  eiprpRsion,  "  real  properij'  ".  as  used  tn  this  and  the  buo- 

ceedinit  artielp,  iticlndes  lenaehold  property,  where  the  lessee  or  hi* 

asaignee  is  poKBcssfil.  at  the  time  of  the  aale,  of  at  leaat  &re  years 
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upon  a  judgment  recovoreU  against  the  person,  to  whosrt*  use  it  w 
so  held,  in  a  case  wheiu  it  i^j  prt'scnbeu  by  law,  that,  by  reason 
of  ihe  invalidity  of  the  trust,  an  estate  vests  in  the  beneficiary; 
but  special  liio vision  is  not  otherwise  made  by  law,  for  the  mow 
of  subjecting  it  to  his  debts. 
Substituted  for  2  tt.  S.  308,  5  20  (5  Kdin.  S81). 

I  1432,  Eqoltr  o|  r^tleiuptloni  v«-hei&  not  to  be   sold. 

The  judgment  debtor's  equity  of  redemption,  in  real  property 
mortgaged,  shall  not  l>e  sold  by  virtue  of  an  execution,  issued 
upon  a  judgment  recovered  for  the  mortg«Lge  debt,  or  any  part 
thereof. 

Id..  I  81.  . 

I  143S.  Dlvection  to  be  ladoraed  on  exeontlon. 

Where  an  execution  against  property,  is  issued  upon  a  judg- 
ment, specified  in  the  last  section,  to  the  county  where  the 
mortgage^  property  is  situated,  the  attorney,  op  other  person  who 
subscribes  ft,  inust  indorse  thereupon  a  direction  to  the  sheriff,  not 
to  levy  it  upon  the  mortgaged  property,  or  any  part  thereof. 
The  direction  roust  briefly  describe  tne  mortgaged  property,  and 
refer  to  the  book  and  page,  where  the  mortgage  is  recorded.  If 
the  execution  '*'  not  collected  out  of  the  other  property  of  the 
judgment  debtor,  the  sheriff  must  return  it  wholly  or  part?y  un- 
satisfied, as  the  case  requires. 

Id.,  if  32  and  83. 

{  1434.  fAm'd,  1^00.1  Vottc^  of  sfile  qf  rei^l  pvoperty;  licsr 
fflT^en. 

The  sheriff  who  sells  real  property,  by  virtue  of  an  execution, 
must  previously  give  public  notice  of  the  time  and  place  of  the 
sale,  as  follows: 

1.  A  Tjrritten  or  printed  notice  thereof  muct  be  conspicuously 
fastened  uo,  at  loast  forty-two  days  before  the  rale,  in  three 
public  places,  in  the  town  or  city  where  the  sale  is  to  take  place, 
and  alfio  in  three  public  places,  in  the  town  or  city  where  the 
property  is  situated,  if  the  sale  is  to  take  i>lace  in  another  town  or 
citv. 

2.  A  copy  of  the  notice  mnst  be  published,  at  least  once  in  each 
of  the  six  weeks,  immediately  precediiip:  the  sale,  in  a  newspaper 
published  in  the  county,  or  ptiLiished  in  an  incorporated  village, 
A  jMj^t  of  which  i«  within  the  county ;  if  there  is  a  newspaper 
published  in  such  county  or  villa pe;  or.  If  there  is  none,  in  the 
newspaper  printed  at  Albany,  in  which  legal  notices  are  required 
to  be  oublisned. 

Id.,  i  84,  am'd:  L.  189C.  cli.  567.    In  effect  May  12.  1806. 

I  1485*  Prpperty^  bow  Jesorlbea  therein.  Part  miir  tip 
•old. 

In  each  notice,  specified  in  the  last  section,  the  real  property  to 
be  sold  must  be  described  with  common  certainty,  by  setting 
forth  the  name  of  the  township  or  tract,  and  the  number  of  the 
lot.  If  there  is  any,  or  by  some  other  appropriate  description.  The 
validity  of  a  sale  is  not  affected  by  the  fact,  that  the  property  9ol(i 
is  part  only  of  the  property  adyertised  to  be  sold. 

Id..  %  8».  am'd. 

I  1436.  peni^Ity  for  Irregrnlnrlty  In  sale. 

A  sheriff  who  sells  Teal  property,  by  virtuo  of  an  execution. 
without  baTin^  given  notice  thereof,  as  prescribed  in  the  last  two 
lections,  or  otherwise  than  as  nrpscribcd  in  tnir  chai^ler,  forfeits 
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one  thuiiKaiid  dollars  to  the  party  injured,  in  addition  to  the  dam- 
ugt'8  which  the  latter  sustains  thereby. 

2  R.  S.  369.   S  3T. 

}   1487.   Manner  of  condnetinv  iinle. 

Where  real  property,  offered  for  sale  by  virtue  of  an  execution, 
consists  of  two  or  more  known  lots,  tracts,  or  parcels,  each  lot, 
tract,  or  parcel  must  be  separately  exposed  for  sale.  If  a  person 
who  is  the  owner  of.  or  is  entitled  by  law  to  redeem,  a  distinct 
parcel  of  the  property,  of  any  other  description,  requires  that 
parcel  to  be  exposed  for  sale  separately,  the  sheriff  must  expose 
It  accordingly.  No  more  real  property  shall  be  exposed  for  sale. 
than  it  appears  to  be  necessary  to  sell,  iu  order  to  satisfy  the 
execution. 

Id.,  i  38.  am'd.    8e«  4  T.  &  C.  681. 

S   1438.  Shoriir  to  ntnke  dapllcnte  eertlflcjites   of  sale. 

The  sheriff,  who  sells  real  proiwrty,  by  virtue  of  an  execu* 
tlon,  must  make  out,  subscribe,  and  acknowledire  before  an  officer 
authorized  to  take  the  acknowledgment  of  u  deed,  duplicate  cer- 
tificates of  the  sale,  containing: 

1.  The  name  of  each  purcl^aser,  and  the  time  when  the  sale 
was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 

Id.,  (  42.  am'd. 

I  1439.  Certlllcate  to  be  recorded^  ete. 

The  sheriff  must,  within  ten  days  after  the  sale,  file  one  of  th? 
duplicate  certificates  iu  the  office  of  the  clerk  of  the  county,  and 
deliver  another  to  the  purchaser.  If  there  are  two  or  more 
purchasers,  a  certificate  must  be  delivered  to  each.  The  clerk 
must  immediately  record  the  certificate  in  a  book,  kept  by  him 
for  that  purpose,  and  must  index  the  record,  to  the  name  of  the 
JudRUtent  debtor.  II is  fees  for  so  doinff  must  be  paid  by  the 
sheriff,  as  part  of  the  expcmses  of  the  sale. 

Id..  9  43:  and  L.   1857,  ch.  60.  f  1  (4  Edm.  634),  consolidated. 

i  1440.  [Ani*d,  1881.]  Title  to  real  property  not  dlrested 
before   deed. 

The  rijrlit  and  title  of  the  judgment  debtor,  or  of  a  person  bold' 
inff  under  him,  or  deriving  title  throuf^h  him.  to  real  property, 
sold  by  virtue  of  an  execution,  is  not  divested  by  the  sale,  until 
the  expiration  of  the  period,  within  which  it  can  be  redeemed,  as 
prescribed  in  this  article,  and  the  execution  of  the  sheriff's  deed. 
But  if  the  property  is  not  redeemed,  and  a  deed  is  execnte<l 
in  pursuance  of  the  sale,  the  grantee  in  the  deed  is  deemed  to 
have  been  vested  with  the  lepal  estate,  from  the  time  of  the  sale. 
And  if  the  title  of  such  grantee  or  his  assigns  is  adjudged  for 
any  reason  or  cause  whatsoever  to  be  null  and  void  in  any  action 
for  that  purpose  lirought  by  the  judgment  debtor  or  his  assigns, 
such  judgment  shall  have  no  force  or  effect  unless  within  twenty 
days  after  the  entry  of  such  judgment  the  plaintiff  shall  pay  to 
such  rr.Mnt(*e  nv  his  assigns  the  sum  of  money  which  was  paid 
mon  the  snlo  wUh  interest  from  the  time  of  the  sale  as  prescribed 
In  this  article,  inclndinp  the  costs  and  expenses  of  said  defendant 
in  defending  this  action  in  which  such  judgment  was  recovered,  to 
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be  adjusted  bj  a  judge  of  the  court  in  which  said  actiou  U 
brought,  aud  m  the  e\eut  ot  pluiuulf's  failure  lu  pay  such  pur- 
chase-iiiouey  uiid  expenses  \tiiaiu  the  time  aioresaid,  said 
title  shiill  be  valid  iu  said  grantee,  and  iu  case  such  judgment 
has  heretofore  been  recovered  aud  an  appeal  has  been  taken 
therefrom  which  is  now  ponding,  and  such  judgment  shall  be 
affirmed  on  final  appeal,  the  same  shall  have  no  force  of  e^ect 
unless  within  twenty  days  aft6r  the  entry  of  judgment  or  affirm- 
ance, the  plaiutiff  shall  pay  to  such  grantee  or  his  assigns  th<' 
9um  of  money  which  was  paid  upon  the  sale,  with  interest  i\n 
aforesaid,  including  the  costs  and  expenses  of  the  defendant  us 
aforesaid,  iu  prosecuting  any  appeal  from  such  judguieut,  and  in 
the  event  of  i)la  in  tiff's  failure  so  to  do,  said  title  shall  be  valid 
in  said  grantee. 

2  B.  S.  878,  I  61  (2  Bdm.  387),  am'd.  L.  1881,  ch.  681. 

I  1441.  Rlfchta  of  holder  of  the  property  dnriav  Inter* 
mediate  period. 

The  persou  entitled  to  the  possession  of  real  property,  sold  by 
virtue  of  an  execution,  as  prescribed  in  the  lost  section,  may. 
during  the  period  therein  siiecified,  use  and  enjoy  the  same  as 
follows,  without  being  chargeable  with  committing  waste: 

1.  He  may  use  and  enjoy  it  iu  like  manner,  and  for  the  like 
purposes,  as  it  wns  used  and  enjoyed  before  the  sale,  doing  no 
permanent  injury  to  th«  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  or  other  erec- 
tion thereupon.  But  this  subdivision  does  not  permit  an  sltora- 
tion  in  the  form  or  structure  of  the  building  or  other  erection. 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  course  of 
husbandry;  but  1  e  is  not  entitled  to  a  crop,  grrowing  thereon,  at 
the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the  neces- 
sary reps'-ation  of  a  fence,  building,  or  other  erection,  which 
was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  trfke  necessary 
fire-wood  therefrom  for  use  in  his  household. 

a  R.   S.  836.   S  22  (2  Edm.   847). 

I  1442.  Order  to  prevent  waste;  wiien  and  hovr  applied 
for. 

If,  at  any  time  during  the  oeriod  allowed  for  redemption,  the- 
jadgment  debtor,  or  any  other  person  in  possession  of  the  property 
sold,  commits  or  threatens  to  commit,  or  makes  preparation  for 
comniitting  waste  thereupon,  the  supreme  court,  or  any  justice 
thereof,  within  the  judicial  district,  or  the  county  judge  of  the 
county,  in  which  the  property,  or  any  part  thereof,  is  situated, 
may,  upon  the  application  of  the  purchaser,  or  his  assignee,  or  the 
agent  or  attorney  of  either,  and  proof,  by  affidavit,  of  the  facts, 
grant,  without  notice,  an  order,  restraining  the  wrong-doer  from 
committing  waste  upon  the  property. 

Id.,    IS   23  and   24,   consolidated. 

I  1443.  ProceedlnffM   to  pnniNli  vlolntlon  of  ttie   order. 

If  the  person,  against  wliom  such  an  order  is  grante<l,  commits 
waste  in  violation  tlnnof.  after  the  sorviro  upon  him  of  the 
order,  with  a  copy  of  tlo  affidavit  upon  which  it  was  granted,  the 
court  or  judge,  upon  proof,  by  affi<lavit,  of  the  facts,  may  grant  an 
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order,  roqiiiriug  him  to  show  causo,  at  a  time  and  place  therein 
Kpoeitied,  u  hy  ho  should  uot  be  punished  for  a  coutompt. 

2  B.  S.  33C,   ii  25  uod  20. 

1  1444*  Mfkle  and  extent  of  punishment. 

If,  u|K>ii  the  returu  of  the  order  to  fthow  cause,  it  ftattefactorlly 
appi'iirs,  that  the  pervon,  required  to  show  canse,  has  violated 
the  former  order,  the  court  or  judge  may  either  puuish  htm,  as 
prescribed  hy  law  for  the  punishment  of  a  contempt  of  a  court 
of  record,  other  than  a  criminal  contempt:  or  may  grant  a  war- 
rant, directed  to  the  sheriff  of  the  county,  reciting  the  former 
order,  and  the  riolation  thereof,  and  commanding  the  sheriff  to 
commit  the  wrong-doer  to  close  confinement,  for  a  term  Specified 
therein,  not  more  than  on«  j^eAr.  A  person  thus  committed  can- 
not be  admitted  to  the  liberties  of  the  jail. 
Id.,  If  27  and  29,  cotiiollOtted. 

i  1446.  Ho^  tvarrant,  «te.,  SUiterseded. 

The  warrant  may  be  superseded,  and  the  prisoner  discharged, 
by  an  order,  in  the  discretion  of  the  court  or  judge  committing 
him,  upon  his  executing,  to  the  person  who  applied  for  the 
warrant,  an  uudeitakiug,  in  a  sUm  fixed,  and  with  sureties 
approved,  by  the  court  or  judge,  to  the  effect,  that  ho  will  pay 
any  judgment,  which  the  applicant,  or  his  assignee,  or  other  repre- 
sentative, may  recover  against  him,  by  reason  of  any  waste  there- 
tofore or  thereafter  committed  on  the  property;  and  upon  his  pay- 
ing to  the  applicant,  for  the  costs  and  expenses  of  the  proceed- 
ings, a  sum,  dxed  by  the  court  or  judge. 

Id.,  §  29.  am'd. 

9  1440.  IVhen  ilnd  ^O'vr  real  property  sold  taay  b^  ire* 
deemed. 

Within  one  year  after  the  sale  of  real  property,  by  virtue  of 
nn  execution,  a  person,  specified  in  the  n<*xt  section,  may  redeem 
it,  by  paying  to  the  purchaser,  his  exiM'Utor.  administrator,  or 
assignee,  or  to  the  sheriff  who  made  the  sale,  for  the  use  of  the 
person  so  entitled  the^^to,  the  sum  of  mnnet  ^thlcTi  was  paid 
upon  the  sale,  with  interest  from  the  time  of  the  sale,  at  the  rate 
of  ten  per  centnm  n  year. 

2  R.  S.  370.  5  45  (2  Edm.  3^),  iim'd.    So6  5  T.  &  C.  110. 

8  1447.  By  TThom  naeh  redemption  utay  be  made* 

The  redemption,  specified  in  the  last  section,  may  be  made, 
either  l>y  the  judgment  debtor,  whose  right  and  title  were  sold, 
or  by  his  h4Mr,  devisee,  or  grantee,  who  has  acquired,  by  inherit- 
ance, devise,  deed.  snle.  by  virtue  of  a  mortgage  or  of  da  execu- 
tion, or  by  any  other  means,  an  absolute  title  to  the  property 
proposed  to  be  redeemed;  or,  in  a  case  specified  in  section  1458  or 
1459  of  this  act,  to  a  portion  thereof. 

Id..   I  46. 

S  1448.  Snch  redemption  avoldii  tlie   aale. 

T'^pon  paynu'Ut  being  made,  by  a  person  entitled  to  r^d^m 
real  property,  as  prescribed  in  the  last  two  sections,  the  sale  of 
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the  property  redeemed,  and  the  certificates  Of  the  sale,  as  far  M 
they  relate  thereto,  become  null  and  YOld. 

2  B.   8.   870.   S  49,   am'd. 

I  1449.  'Wli^B  creAiioif  iday  lreileeii>. 

]&eal  property,  sold  by  virtue  of  an  execution,  which  remains^ 
at  the  expiration  of  otie  year  after  the  sale^  unredeemed  by  the 
person  or  persons  entitled  to  redeem  it^  as  prescribed  in  the  last 
three  sections,  may  be  redeemed,  withm  three  months  after  the 
expiration  Of  the  year,  by  th«  ei^ditorS  specified*  and  upon  the 
terms  and  in  the  manner  prescribed,  in  tlie  following  sectiona 
of  this  article. 

Id.,  I  60,  reaiodtiiled. 

S    1460.   "Wliat    siiBoi   to   be   paid,   etc.,   'vrken   creditor 


Iri  a  cake  8t)ocifled  in  the  last  iJection,  d  creditor,  hiring  iti  his 
own  name,  or  as  etecutor,  administrator,  assl^i^ee,  trustee,  or 
otherwise,  a  Judgment  rendered,  or  a  mortgage  duly  recorded, 
at  any  time  before  the  expiration  of  fifteen  months  from  the 
time  of  the  sale,  which  Is  a  lien  ut)on  the  refll  ptoperty  sold,  may 
redeem  that  property,  by  paying  the  sum  of  money»  whic:.  was 
paid  upon  the  sale  thereof,  with  interest  at  the  rate  of  seren 
per  eentum  a  year  from  the  time  of  the  sale,  and  executing  a 
certificate  of  satisfaction,  aS  prescribed  In  section  14©  Of  tiiiS 
act 

Id.,  i  tl,  as  flm*d  by  L.  1847.  ch.  410,  S9  1  and  2  (4  Eddn.  (SO,  081). 

t  1461.  R^deteptloa  by  attotbev  crftdlto*  from  a  f^^e^itt-. 

Where  a  creditor  has  redeemed  real  property,  as  prescribed 
in  the  last  section,  any  other  creditor,  who  might  have  redeemed 
it  from  the  purchaser,  as  therein  prescribed,  may  redeem  it  from 
the  first  redeeming  creditor,  as  follows: 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his 
executor,  administrator,  or  assignee,  ILe  sUm  paid  by  him  to 
redeem  the  property,  with  interest  at  the  rate  of  seven  pet 
centum  d  year,  from  the  time  of  his  redemption. 

2.  He  mtist  execute  a  certificate  of  satisfaction,  relating  to 
his  Judgment  or  moHgage,  in  like  manner  as  the  first  redeeming 
creditor  was  required  to  do. 

3.  If  the  judgment  or  ihortgage,  by  viMUe  of  which  the  first 
creditor  red€temed|  is  prior  to  the  judgment  or  mortgage  of  the 
second  creditor,  the  second  creditor  must  also  pay  to  the  first 
creditor,  the  sum  specified  in  the  certificate  of  satisfaction. 
executed  By  him  upon  his  t-edemption,  with  interest  at  the  rate 
of  seven  pet  centum  A  year,  from  the  time  of  his  redemption: 
unless  the  first  redeeming  creditor's  judgment  or  mortgage  had 
ceased,  when  he  redeemed,  to  be  a  lien  as  n gainst  the  second 
redeeming  creditor;  ih  which  ease,  the  latter  Heed  not  pay  ant 
part  of  the  sum,  specified  in  the  certificate. 

Id  .  I  66,  am*d. 

f    14^2.    id.^    wiien    seconjl    redeeinlA^    creditor    bUS    ihh 

prior  lien. 

"Where  the  lien  of  the  second  redeeming  creditor's  jtlilerapnt 
•t  mortgage,  is  prior  to  that  of  the  first  redeeming  creditor*^ 
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judgment  or  mortgage,  so  that  the  former  redeems,  without 
payiDg  the  sum,  specified  in  the  latter's  certificate  of  sutisfuction, 
the  latter  may,  without  executing  another  certificate  of  satis- 
faction, again  redeem  from  the  former,  or  from  any  subsequent 
redeeming  creditor,  in  a  case,  where  he  would  have  been  entitled 
to  redeem,  if  his  first  certificate  had  not  been  executed;  aud  he 
has  the  same  rights,  with  respect  to  any  creditor  redeeming 
from  him,  as  if  his  first  certificate  had  been  executed,  when  he 
made  his  second  redemption. 

f  1458.  Subsequent  redemptions  by  otber  credftora. 

A  third  or  other  creditor,  who  might  have  redeemed,  as  pre- 
scribed in  the  last  four  sections,  may  redeem  from  the  second 
or  any  other  creditor,  who  has  redeemed,  In  the  manner,  and 
upon  the  terms  and  conditions,  prescribed  in  the  last  two  sections. 
2  R.  S.  872.  S  66. 

S  1464.  l¥ben  creditor  mmy  redeem  after  fifteen  montba. 

A  creditor,  who  might  have  redeemed  within  fifteen  months 
after  the  sale,  as  prescribed  in  the  last  four  sections,  may  re- 
deem from  any  other  redeeming  creditor,  although  the  fifteen 
months  have  elapsed;  provided,  that  he  thus  redeems  within 
twenty-four  hours  after  the  last  previous  redemption. 

L.  1847,  ch.  410.  part  of  |  4,    am'd. 

I  14Sff.  'Wben  redemption  must  be  made  at  snerlfTs  ofllce. 

A  redemption,  made  by  a  creditor,  on  or  after  the  last  day  of 
the  fifteen  months,  must  be  made  at  the  sherlfTs  office  of  the 
'county.  The  sheriff,  or  his  under-sheriff,  or  a  deputy-sheriff,  in 
his  behalf,  must  attend  at  the  sheriff's  oflice,  for  that  purpose, 
on  the  last  day  of  the  fifteen  months,  and  on  each  day  thereafter, 
in  which  a  redemption  can  be  made,  during  the  time  when  the 
sheriff's  office  is  required  by  law  to  be  kept  open.  In  the  absence 
of  the  sheriff,  the  redemption  may  be  made  by  paying  the  neces- 
sary money,  and  delivering  the  necessary  papers,  to  the  under- 
sheriff,  or  to  any  deputy-sheriff,  present  at  the  sheriff's  office. 
If  the  term  of  office  of  the  sheriff,  who  made  the  sale,  has  expired, 
and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  authorized,  in 
his  behalf,  to  receive  the  necessary  money  and  the  necessary 
papers,  is  not  present,  the  money  may  be  paid,  and  the  papers 
may  be  delivered,  to  the  sheriff  then  in  office,  or  to  the  under- 
sheriff  or  a  deputy-sheriff  of  the  latter. 
Id.,  part  of  I  8.  remodelled.    See  6  T.  ft  O.  140. 

1  1460.  Orlgrinal  purchaser  may  redeem,  wben  also  a. 
creditor. 

If  the  purchaser,  at  the  execution  sale,  of  property,  ^  which 
can  be  redeemed  by  a  creditor,  as  prescribed  in  this  article,  is 
also  a  creditor  of  the  judgment  debtor,  and  as  such  could  redpem 
from  a  purchaser,  or  a  redeeming  creditor,  he  may  avail  himself 
of  his  judgment  or  mortgage,  to  redeem  from  any  other  redeem- 
ing creditor. 

2  R.  S.   372.   §  67  (2  Edm.   387). 

I  1467.  Creditor  may  redeem  aarain  under  anotber  Jndv 
■aent    or   mortsagre. 

The  judgment  creditor,  by  virtue  of  whose  execution  real 
property  has  been  sold,  cnnnot  avnil  himself  of  the  judgment. 
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upon  which  the  execution  was  issued,  to  redeem  the  property; 
nor,  except  as  otherwise  specially  prescribed  in  this  article,  can 
a  creditor,  who  has  once  rede^ed,  arail  himself  of  the  same 
judgment  or  mortirage,  to  redeem  afcain.  But  if  either  has 
another  judgment  or  mortgages  which  would  entitle  him  to 
redeem,  he  may  avail  himself  thereof  for  that  purpose,  in  the 
same  manner  and  on  the  same  terms,  as  any  other  creditor. 

2  R.  a.  373,  i  68,  am'd. 

§  14S8.  nedemptlon  by  person  entitled  to  redeem  part. 

Where  a  person,  who  has  an  absolute  title  to,  or  a  judgment 
or  mortgage,  which  is  a  lien  upon,  a  distinct  parcel  only  of  the 
real  property,  sold  by  virtue  of  an  execution,  would  be  authorized, 
by  this  article,  to  redeem  the  property,  if  his  title  or  lien  ex- 
tended to  the  whole,  he  may  redeem,  from  a  purchaser,  the 
entire  property  sold,  or  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  that  creditor;  except  that  if  his 
tillfe  or  lien  extends  to  a  distinct  parcel  only  of  one  or  more 
parts  of  the  property,  which  were  separately  sold,  he  can  redeem, 
from  a  pnrcnaser,  only  the  part  or  parts  thus  separately  sold, 
in  which  bis  distinct  parcel  is  included.  (See  f  1482.) 

Substitute  for  2  R.  S.  872,  |§  62  and  63;  extended  In  Its  application. 

I  1459.  Redemption  by  o^vnera  of  nndlvided  abarea. 

Where  two  or  more  persons  own  undivided  shares,  as  joint 
tenants,  or  as  tenants  in  common,  in  real  property,  sold  by 
virtue  of  an  execution,  or  in  a  distinct  parcel  thereof,  which 
has  been  separately  sold;  each  of  them  may  redeem,  from  the 
purchaser,  as  prescribed  in  sections  1446  and  1447  of  this  act, 
the  share  or  interest,  belonging  to  him,  by  paying  a  part  of  the 
pnrcfaase-money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole,  as  the  share 
or  interest,  proposed  to  be  redeemed,  bears  to  the  property,  or 
distinct  parcel  separately  sold,  of  which  it  is  a  part;  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at 
the  rate  of  ten  per  centum  a  year. 

3  R.    8.   871,   I  48. 

§  £4tiO.  Id. I  by  creditors  kavlns  liens  on  undivided  shares. 

Where  the  judgment  or  mortgage  of  a  creditor,  entitled  to  re- 
deem, is  a  lien  upon  an  undivided  share,  specified  in  the  last 
section,  he  may  redeem,  from  a  purchaser,  that  undivided  share, 
by  paying  him  the  same  proportion  of  the  purchase-money,  which 
the  owner  must  have  paid  to  redeem  it,  as  prescribed  in  the  last 
section;  or  he  may  reaeem,  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  the  latter,  with  like  effect  and  in  the 
same  manner,  as  if  his  lien  attached  to  the  whole. 

Id..  §  64,  am'd. 

I  1461.  Risht  to  redeem  not  affected  by  agreement. 

The  sheriff,  the  purchaser,  the  judgment  creditor^  or  a  redeem- 
ing creditor,  cannot,  by  his  agreement  or  other  act,  m  any  manner 
impair  or  prejudice  the  right  of  any  other  person  to  redeem, 
as  prescribed  in  this  article. 

I  idttL  To  whom  money  paid  npon  redemption. 

The  money  required  to  be  paid  by  a  creditor,  in  order  to  effect 
a  redemption  of  real  property,  as  prescribed  in  this  article,  may 
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be  piiid  to  the  purclinser  qr  cre4i^or,  from  whpm  ^e  prpp^rty  is 
to  be  redeemedt  bis  executor,  admmistrt^tqf,  qr  assignee;  or  if 
may  be  paid,  for  the  use  of  tbe  perpou  sq  eptitied  thereto,  tQ  the 
aberiff  wbo  made  the  ^ale. 

a  B.  B.  878.   part  of  |  69. 

i  l<4a8«  C«rti||o»ti»  pf  aa^lnlfictton  rf?fiii|rea  tp  efleot  re- 
demption by  creditor. 

ThP  certificate  of  satisfaction,  required  to  be  executed  by  a 
creditor,  in  order  to  effect  a  redemption  of  real  property,  must  be 
acknowledgcHi  or  proved,  and  certified,  in  like  manner  as  .a  deed 
to  be  recorded  in  the  county;  must  describe,  with  reasonable  cer- 
tainty, the  judgment  qr  mortgage  under  which  he  redeepis,  and 
specify  the  sum  due  thereupon;  and  must  state,  that  the  redemp- 
tiop  satisfies  the  judgment  or  mortgage,  in  full,  or  to  a  specified 
amount.  It  must  be  filed  in  the  county  clerk's  oflSce,  at  or  before 
tbe  time  when  the  money  is  oaid  to  effect  the  redemption,  unlesB 
{he  money  is  paid  to  the  sherift;  in  which  case,  the  certificate  must 
also  be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  office,  as  prescribed  in.  section 
1467  of  this  act.  The  county  clerk,  immediately  after  tne  execu- 
tion and  recording  of  the  deed,  must  enter,  in  his  docket,  tbe 
satisfi^ctioQ,  or  parti4l  satisfactiop,  of  a  judgment,  specified  in  a 
certificate  so  filed,  as  required  by  law,  when  a  judgment  is  col- 
lected, by  virtue  of  an  execution.  If  a  mortgage,  specified  in  tbe 
certi^cate,  is  recorded  in  his  office,  he  must  cancel  and  discbarge 
the  mortgage  of  record,  if  \t  is  satisfied  by  the  certificate;  or,  if 
it  is  only  partially  satisfied,  he  must  make  a  minute  of  the  partial 
satisfaction,  upon  the  record  thereof.  If  the  property  mortgaged 
is  sitiK^tod  in  a  county,  in  which  there  is  a  register,  the  county 
clerk  mqst  transmit  a  certified  copy  of  the  certificate  to  the 
register,  who  must,  in  like  manner,  cancel  and  discharge  the 
mortgage  of  record,  or  make  a  minute  of  the  partiq.1  satisfaction 
thereof.  The  clerk'a  and  register's  fees,  for  performing  the  ser- 
vices specified  in  this  section,  must  be  paid  by  the  sheriff;  who 
may  require  the  person  entitled  to  a  deed  to  pay  him  the  amount 
thereof,  before  the  deed  is  delivered. 

S    1464.  'I^'^lint    e-rldence  a   redeemfnK  Ivd^ment   creditor 

muMl    fnruliili. 

In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  proa- 
erty,  as  prescribed  in  this  article,  ho  must,  when  he  redeems,  file 
in  the  county  clerk's  ofiice,  or  deliver  to  the  sheriff,  as  the  case 
requires,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  docket  of  the  judgment,  imder  which  he  claims 
the  right  to  redoeiii,  duly  certified  by  the  county  clerk. 

2.  Kach  assignment  of  the  judgment,  wliich  is  necessary  to 
establish  his  right.  An  assignment  so  filed  or  delivered  jmust  be 
acknovvledged  or  proved,  nnd  certified,  in  like  majincr  as  a  deed 
to  be  recorded,  or  the  ex  viition  thereof  mnst  he  proved,  by  the 
nffidayit  of  the  creditor,  or  of  n  witness  thereto;  unless  it  l^as  been 
filed,  nnd  entered,  ns  prescribed  in  article  third  of  title  first  of 
chapter  eleventh  of  this  act,  in  which  case,  a  certified  copy  thereof 
must  be  filed  or  delivered. 

3.  An  afiidavit,  made  by  him.  or  his  attorney  or  agent,  statinfr 
truly  the  sum  remaining  unpaid  on  the  judgment,  at  the  time  of 
claiming  the  right  to  redeem. 

9  R.  S.  378,   S  60.  with  am'ta. 
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I  X46S.  Id.  I  a«  to  mortarase  creditor. 

In  order  to  entitle  a  creditor  by  mortgage  to  redeem  real  ^ro^^- 
erty,  as  prescribed  in  this  article,  licf  must,  when  he  redeems  lile 
in  the  county  clerk's  oiiice»  or  deliver  to  the  sheriff,  the  foUr^wiag 
evidence  of  his  right: 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  rV.ht  to 
redeem,  duly  certified  by  the  clerk  or  register  of  the  cono  if. 

2.  Each  assignment  of  the  mortgage,  which  is  necerjary  to 
establish  his  right,  acknowledged  or  proved,  ax^d  certifieo^  as  pre- 
scribed in  the  last  section  for  an  assignment  of  a  judgnier  i.  unless 
it  has  been  recorded;  in  vhich  case  a  certified  copy  oi  tat:  record 
must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  by  his  attorney  or  a^ent,  stat- 
ing truly  the  sum  remaiping  unpaid  on  the  inortgage,  at  the  time 
of  claimiug  the  right  to  redeem. 

L.  18S6,  cb.  625.  f  2  (4  Earn.  684).  am'd. 

f  14^9.  Id*  I  a«  to  exeevtor  or  admlolatrator. 

In  either  of  the  cases  specified  in  the  last  two  sections,  if  the 
person,  proposing  to  redeem,  claims  to  be  entitled  so  to  do,  by 
reason  of  his  being  an  executor  or  administrator  of  a  person,  who, 
if  living,  would  be  entitled  to  redeem,  he  must  file  or  deliver,  with 
the  other  papers  therein  prescribed,  a  certified  copy  or  a  §worn 
copy  of  his  letters  testamentary,  or  letters  of  administration. 

Id.,  subd.  3,  Q^t9n4e4. 

I  1467.  04lcer»  to  Iceop  papers  opev  to  taspeetloni  vrlien 
to  me  tl&eiii. 

The  sheriff,  to  whom  one  or  more  papers,  specified  in  the  last 
four  sectionSf  are  delivered,  must  keep  them  open,  at  all  reason- 
able times  during  thp  period  allowed  for  redemption,  to  the  in- 
spection of  all  persons  interested.  He  must  have  all  thpse  papers 
nt  the  sheriff's  office,  at  the  timef  when  he  is  required  to  attend 
thf*reat,  for  the  pur|)Ose  of  enabling  creditors  to  redeem,  as  pre- 
scribed by  law;  and  he  must  file  them  in  the  county  clerk's  office, 
within  three  days  after  the  execution  of  the  deed. 

i    14418.   'When  redemption  takes  effect. 

A  redemption  by  a  creditor  is  effected,  only  w^hen  he  has  paid 
ail  the  money,  required  to  be  paid,  and  filed  or  delivered  all  the 
papers,  required  to  be  filed  or  dolivorod,  aa  prescribed  in  this 
nrtide,  and  a  waiver  of  any  of  those  requiromonts  iR  void,  as 
fifraiiist  a  person  who  is  entitled  subsequently  to  redeem.  Where 
a  redemption  is  thus  cffeeteH,  it  vests  in  the  redeeming  creditor 
hII  the  right,  title,  and  interest,  which  the  purchaser  acquired  by 
the  sale. 

I  1469.  Certificate  to  be  vlven,  ^vhen  redemption  ntade. 

Where  a  redemption,  is  made,  as  prescribed  in  this  article,  the 
officer  or  other  person,  to  whom  money  is  paid,  or  a  paper  is 
delivered,  for  the  purpose  of  effecting  the'  redemption,  musi 
execute  and  deliver,  to  the  person  paying  the  money  or  delivering 
the  paper,  a  certificnte,  stating  all  the  facts  which  transpired 
before  hhn,  with  respect  to  the  r(*demption. 

L.  1847,  ch.  410,  f  5   (4  EcJm.  631),  am'd. 

I  14TO.  Certificate  may  l>e  acknoTrledffed  and  recorded. 

Snch  a  certificate  may  he  acknowledged  or  proved,  and  certified 
tn  like  manner  as  a  deed  to  be  recorded  in  the  county  where  tht 
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property  is  sitiiatod.    'J'lio  nH-onTn'}.'  t**o; (<>;',   in   ilu*  oJUct^  of  the 
clerk  or  register  of  that  couiiiy,  in  liie  i.uuk  for  u'coniiiiK  deedii, 
has  the  same  efTcot,  «s  ii^'iin^t    snlmoqin'iit  puroluisen*  and  in- 
cumbrancers, as  the  recording  of  a  conveyance. 
L.  1847,  cb.  410.  S  6,  am'd. 

1  1471.  [Ain*dy  1880.]    When  and  by  whon&  conveyance  t» 
be  executed. 

Immediately  after  the  expiration  of  fifteen  months  from  the 
time  of  ♦sale;  except  where  a  redemption  has  been  made  on  the 
last  day  of  the  fifteen  months,  and,  in  that  case,  immediately 
after  the  expiifttion  of  twenty-four  hours  from  the  last  redemp- 
tion; the  sheriff,  who  made  the  sale,  must  execute  the  proper  deed 
or  deeds,  in  order  to  convey  to  the  person  or  i)erson8  entitled 
thereto,  the  part  or  parts  of  the  property  sold,  which  have  not 
been  redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  as- 
signee. The  deed  conveys  to  the  grantee  therein  the  right,  title, 
and  interest,  which  were  sold  by  the  sheriff.  After  the  same 
shall  have  been  recorded  for  twenty  years  in  the  county  where  the 
real  estate  is  situated,  it  shall  be  presumptive  evidence  of  the 
facts  therein  stated. 

2  R.  S.  873,  i  62,  am'd  to  accord  with  L.  1847.  ch.  410,  |  4;  L.  1886, 
eh.  637. 

I  1472.  To  'wbont  conveyance  to  be  executed. 

If  any  part  oi  the  property  remains  unredeemed  by  a  creditor 
It  must  be  conveyed,  by  the  sheriff,  to  the  purchaser  upon  the 
sale,  except  where  the  certificate  of  sale  has  been  assigned;  in 
which  case,  it  must  be  convoyed  to  the  last  assignee.  Any  part 
or  parts  of  the  property  sold,  ^^hioh  have  been  redeemed  by  a 
creditor,  must  be  convoyed  by  the  sheriff,  to  the  last  redeeming 
creditor,  oxcopt  where  he  has  assigned  the  certificate  of  redemp- 
tion, or  has  executed  any  other  assignment  of  his  right,  title, 
and  interest  in  the  property  redeemed  by  him;  in  which  case,  it 
must  be  conveyed  to  the  last  assignee. 

L.  1835.  ch.  189,  part  of  f  1  (4  Edm.  622),  as  am'd  by  L..  1867,  ch.  116.  {  1 
(7   Edm.   60). 

1  1473.  "Wben  conveyance  ntade  to  executor  or  admtn- 
Intratori  effect  thereof. 

Whore  a  person,  entitled  to  a  deed,  dies  before  the  delivery  of 
the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to  his 
oxocutor  or  administrator.  The  property  so  conveyed  must  be 
hold,  in  trust  for  the  use  of  the  heirs  or  devisees  of  the  decedent 
subject  to  the  dowor  of  his  widow,  if  there  is  one;  but  it  may  be 
sold,  iu  a  proi)or  case,  for  the  payment  of  his  debts,  in  the  same 
manner  as  land,  whereof  he  died  seized. 

2  R.  S.  374,  §f  63  and  64  (2  Edm.  3S8),  consolidated. 

S  1474.  Aaslirnnient  moat  be  ackno-vrlediped  and  ftled. 

Before  an  assignee,  or  his  executor  or  administrator,  is  entitled 
to  a  deed,  as  presoribod  in  tlie  last  two  sections,  each  assignment, 
under  which  the  dofd  is  claimed,  must  be  acknowledged  or  proved, 
and  certified,  in  like  ninnnor  as  a  d(»ed  to  be  reconled  in  the 
county  where  the  property  is  situated,  and  must  be  filed  in  the 
office  of  the  clerk   of  that  county. 

\     1835,    cb.    189,    {   2    (4    Edm.   623).    am*d. 

•  The  word   *'  the  "  nmlttr»d  In  eugroaalng. 
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%  147S.  Uailer-iilieriir  or  successor  to  act,  If  sheriff  dies. 

Where  a  sheriff  dies,  is  removed  from  office,  or  becomes  other- 
wise disqualitied  to  act,  at  any  time  after  making  a  sale  of  real 
property,  by  virtue  of  an  execution,  the  property,  or  a  distinct 
parcel  thercK)f,  may  be  redeemed,  by  paying  the  necessary  money, 
and  delivering  the  necessary  papers,  to  his  under-sheriff,  who  must 
also  execute  and  deliver  the  proper  deed  or  deeds  of  property,  not 
redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  grantee. 
If  the  under-sheriff  also  dies,  is  removed  from  office,  or  becomes 
otherwise  disqualified  to  act^  the  property  may  be  redcemcnl,  by 
paying  the  necessary  money,  and  delivering  the  necessary  papers, 
to  the  sheriff's  successor  in  office,  who  must  also  execute  and 
deliver  the  proper  deed  or  deeds.  The  under-sheriff,  or  the 
sheriff's  successor,  as  the  case  requires,  possesses  all  the 
powers,  and  is  subject  to  all  the  duties  and  liabilities,  of  the  sheriff 
who  made  the  sale,  touching  the  redemption  and  conveyance  of 
property  sold  and  the  proceedings  relating  thereto;  and  each  provi- 
sion of  law,  regulating  those  proceedings,  and  applicable  to  th«» 
sheriff  who  made  the  sale,  is"  applicable  to  his  under-sheriff  or 
snccessor.  This  section  applies  where  a  sale  was  made,  either 
before  or  after  this  act  takes  effect. 

Substitute  for  2  R.  8.  374,  U  66.  66  and  67  (2  Edm.  888).  and  L.  1867,  ck. 
110,    i   1    (7   Edm.   60). 

f  14T6.  MoncT  may  be  paid,  etc.,  to  uader-slierlff,  or 
dep«tj--sherlff,  -vrlko  sold  property. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  the 
uuder-sfaeriff  or  a  deputy  sheriff,  in  behalf  of  the  sheriff,  money 
required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the 
sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this 
article,  at  any  time  before  the  last  day  of  the  fifteen  months  from 
the  time  of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 
or  to  the  under-sheriff  or  deputy-sheriff,  who  made  the  sale. 

f  147T.  Application  of  this  article  to  sale  by  coroner,  or 
person  specially  appointed,  etc. 

Where  real  proi)erty  is  sold,  by  virtue  of  an  execution,  by  a  per- 
son specially  aupointed  by  the  court,  as  prescribed  in  section  1362 
or  section  1388  of  this  act,  it  may  be  redeemed,  as  prescribed  in 
this  article,  as  if  it  had  been  sold  by  the  sheriff,  except  as  follows: 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  Inst  day  of  the 
fifteen  months  from  the  time  of  the  sale,  nuiHt  be  paid  to  the 
officer  who  made  the  sale;  unless  the  person  entitled  to  redeem,  his 
agent  or  attorney,  files  with  the  clerk  of  the  county,  with  the 
paper  or  papers  required  to  be  filed,  or  to  be  delivered  to  the 
ftheriff*  for  the  purpose  of  effecting  the  redemption,  his  affidavit,  to ' 
the  effect,  that  the  officer  is  dead;  or  has  been  removed;  or,  where 
he  is  a  coroner,  that  he  is  no  longer  in  office;  or  that  after 
diligent  search,  the  affiant  has  been  unable  to  find  him  within  the 
county;  in  which  case,  the  money  may  be  paid  into  court,  by  pay' 
ing  it  to  the  county  treasurer,  to  the  credit  of  the  cause,  with  like 
effect,  as  where  it  is  paid  to  the  sl'criff,  after  a  sale  by  the  latter. 

2.  The  provisions  of  section  1455  of  this  net,  npply  to  a  re- 
demption, upon  a  sale  made  as  prescribed  in  this  section;  and 
the  officer,  who  sold  the  property,  must  attend,  as  the  sheriff  is 
therein  required  to  attend.    If  he  is  not  present,  the  redemptloqi 
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may  be  effected,  as  prescribed  in  that  section,,  for  redemption 
in  a  case,  tvhere  the  term  of  office  of  the  shetiff,  who  made  tba 
sale,  has  expired. 

I  1478.  Id.;  -v^liere  coroiier  or  person  appointed  dies,  ete. 

If,  when  tho  period  for  redemption  expires,  a  coroner,  or  a 
person  spocinlly  appointed,  by  the  court,  who  has  sold  real 
property,  by  virtue  of  an  execution,  is  dead,  or  has  been  removed, 
or,  in  tho  case  of  a  coroner,  if  he  is -no  lonper  in  office,  the  court 
must,  uo/n  the  application  of  a  person  entitled  to  a  deed)  appoint 
a  persop   to  execute  the  deed  accordingly. 
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iR^rtcLE  f'dtltttt. 

ItenyedXesfOT  failure  of  Hilt  to  f-edl  property  sold,  and  to  er^ctm 

contribution, 

8ec.  1479.  When  ericted  purchaser  may  recover  purchaseomoti^. 

1480.  Remedy  of  judgment   creditor   thereupon. 

1481.  Contribution    between    ownem  at  redl   property. 

1482.  Id.:  when  part  owner  redeems. 
14^.  Order  bt   cobtrlhutiun. 

1404.  Contribntioti,  how  enforced  by  mean*  of  original  jadglneiit. 
I486.  RequUites    to    preserve   the   Hen. 
1486.  £otry   upon   the   docket. 

i  1479.  Wbeti  eVlct<^fl  tknfbliaHlsr  mdy  Irfecover  ]>ttl^cllAie« 

The  purchaser'  of  real  property,  sold  by  virtue  of  an  ezecUtlcQ)^ 
his  heir,  devisee,  grantee,  or  ussij^uee,  woo  is  evictea  t'rom.  the 
possession  thereof,  or  u^aiiist  whom  judgment  is  rendered,  ill 
an  action  to  recover  the  same,  may  recover  the  purchase-money, 
with  interest,  from  the  person  for  whose  benefit  the  ilropertF 
was  sold,  where  the  judgment  was  rendered^  Or  the  eriction 
occurred,  in  conseiiueucoi  eitlier: 

1.  Of   any   irregularity   in    the   proceedings   concerning   the 
Bale;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued, 
being  vacated  or  reversed,  or  set  aside  lor  irregulailty»  or 
error  in  fact. 

2  R.   a.   875.   9   68   (2   Bdm.  389).   remodeUed. 

I  %4BO,  ReAlefllr  df  J«aif1tteiit  «t>feafttlt>  tU«i*etlboA. 

Where  fihal  judgment  is  rendered,  against  the  defendant,  ill 
ftto  action  specified  in  Mi bdj vision  first  of  the  last  section,  the 
jndgment,  by  virttie  of  which  the  sale  was  made,  remainf«,  ill 
his  fiilror^  valid  and  effectual  against  the  judgment  debtor 
therein,  his  eitetutor,  administrator,  holr,  rir  drvisop,  for  the  pur- 
pose of  cbllectlnfe  the  sum  paid  on  the  sale,  with  Intorost.  He 
rtiay  accordinitly  hAvb  a  further  rxeotltion  tipon  that  judpmetit; 
but  th^  exectUion  does  hot  affect  a  purrhafter  In  good  faith,  or 
an  inchttiblTincet*  by  hirtrtgago,  judgment,  or  othorwisp,  whoW 
title  or  whose  incumbrance  accrued,  before  the  actual  levy 
thereof. 

Id.,   i  68,  an^'d. 

I  l4l3l.  CbliiiribiatloaL  lietweeii  oivnera  of  real  property. 

Where  the  real  piol)erty  of  two  or  more  persons  is  liable  to 
satisfy  a  judlrmeht,  and  the  whole  of  the  judgment,  or  mofe 
th^n  a  dtl&  proportion  thereof,  has  been  collected,  by  a  sale  of 
the  real  property  of  one  or  more  of  tliein,  by  virtue  of  an  exectl- 
tlon  issued  upon  the  judgment;  the  person  so  acrgrieved,  or  his 
executor  or  administrator,  may  maintain  an  action,  to  compel 
a  just  ana  equ(il  contribution  by  all  the  persons,  whose  real 
propertv  ought  to  contribute  as  prescribed  in  the  next  section 
but  one. 

Id..  I  70,  am'd. 

I  1482«  Id.)  'When   part   owner  recieonin. 

Where   the.  heli",   dctvisee,   or   jrnmtco,   of   a   ju(V'mout   debtor, 
htLtioi   if>  ibsolute  titu^   to   a   distinct  parcoi   of   real   proper+y, 
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sold  by  Tirtne  of  an  execution,  redeems,  as  prescribed  in  section 
1458  of  this  act,  the  property  sold,  or  any  part  or  parts  thereof 
separately  sold,  which  include  his  property;  he  may,  in  like 
manner,  maintain  an  action,  to  compel  a  just  and  equal  contribu- 
tion by  those  who  own  the  residue  of  the  property  thus  redeemed. 

2  R.  S.  876.  I  72,  am'd. 

I  1<488.  Order  of  comtribntlon. 

Where  an  action  is  brought,  as  prescribed  in  the  last  two  sec- 
tions, the  real  property  is  liable  to  contribution  in  the  following 
order: 

1.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  conveyed  by  the  judgment  debtor,  they  axe 
liable  in  succession,  commencing  with  the  portion  last  conveyed. 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  sold  by  virtue  of  two  or  more  executions,  they 
are  liable  in  succession,  commencing  with  the  portion  sold  under 
the  last  and  youngest  judgment. 

3.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
some  of  which  have  been  conveyed  by  the  judgment  debtor,  and 
some  of  which  have  been  sold  by  virtue  of  one  or  more  executions, 
they  are  respectively  liable  in  succession,  according  to  the  order 
prescribed  in  the  first  and  second  subdivisions  of  this  section. 

Id.,  f  71.  am'd. 


I  1484.  Contribution,  bovr  enfore«d  by  means  of  orlsli 
Indffment. 

For  the  purpose  of  enforcing  contribution,  as  prescribed  in  the 
last  section,  the  court,  in  which  the  action  is  brought,  may,  and  in 
a  proper  case,  must,  permit  the  plaintiff  to  use  the  original 
judgment,  and  to  collect,  by  an  execution  issued  thereupon,  out 
of  any  real  property  subject  to  the  lien  thereof,  the  sum  which 
ought  to  be  contributed  by  that  property.  For  that  purpose,  the 
lien  of  the  original  judgment,  upon  that  real  property,  when 
preserved,  as  prescribed  in  the  next  section,  continues,  for  the 
term  prescribed  in  sections  1251  and  1255  of  this  act,  to  the 
extent  of  the  sum,  which  ought  to  be  so  contributed,  notwith- 
standing the  payment  made  by  the  party  seeking  contribution. 

Id.,  I  72,  am'd. 

I  1480.  Reanisltea  to  preserve  tbe  lien. 

The  lien  of  the  original  judgment  may  be  preserved,  as  pre- 
scribed in  the  last  section,  by  filing,  in  the  clerk's  office  of  the 
county  where  the  real  property  is  situated,  within  twenty  days 
after  the  payment,  for  which  contribution  is  claimed,  an  affidavit, 
in  behalf  of  the  person  aggrieved,  stating  the  sum  paid,  and  his 
claim  to  use  the  judgment  for  the  reimbursement  thereof,  with 
a  notice,  requiring  the  clerk  to  make  the  entries  specified  in  the 
next  section.  But  the  lien  is  not  preserved,  as  against  a  grantee 
or  mortgagee  in  good  faith,  for  a  valuable  consideration,  without 
notice,  and  before  the  entries  are  actually  made. 

Id.,  t  73.   am'd. 

I  I486.  Entry  upon  tbe  doelcet. 

On  filing  the  affidavit  and  notice,  the  clerk  must  make,  upon 
the  docket  of  the  judgment,  an  entry,  stating  the  sum  paid,  and 
that  the  judgment  is  claimed  to  be  a  lien  to  that  amount.    Where 
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it  is  desired  to  preserve  the  lieu,  upon  property  situated  ic  two 
or  more  counties,  a  similar  affidavit  and  notice  must  be  filed  with, 
and  a  similar  entry  made  by  the  clerk  of  each  county. 

3  B.  <8.  875,  i  74,  am*d. 
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TITIiK  m. 

Execution  against  the  person. 

Bee.  1487.  In  wbftt  cases  cxGcutlon  may  be  issued  against  the  person. 

1488.  Id.;   Against   a   %vuinan. 

1489.  W'bcn    oxpcution    iiKainst    property    mpst    be    first   Issued. 

1490.  Simultaneous  exec u lions  not  allowed  against  property  aud  person. 

1491.  Id.;   when  debtor  bas  been  taken. 

1492.  New  execution   may   issue  after  escape. 

1493.  Id.;    when   debtor   dies   cbarged    In   execution. 

1494.  Id.;  when  creditor  discbarges  debtor  after  thirty  days. 

1495.  New  execution  not  to  be  enforced  against  real  property  aold,   etc 

S  1487.  In  -vrhat   cases   execution  may  be  Insued  affalnat 
tri&e  person. 

Whore  a  judgrment  can  be  enforced  by  execution,  as-  prescribed 
in  section  1240  of  this  act,  an  execution,  against  the  person 
of  the  judgment  debtor,  may  be  issued  thereupon,  subject  to  the 
exception  specified  in  the  next  section,  in  either  of  the  foilowinjp 
cases: 

1.  Where  the  plaint IflTs  rijrht  to  arrest  the  defendant  depends 
upon  the  nature  of  the  action. 

2.  [Am'd,  1K70.1  In  any  other  rase,  where  an  order  of  arrest 
h.i3  boon  pranted  and  executed  in  the  action,  and  if  it  was 
executed  against  the  judgment  debtor  where  it  has  not  been 
vacated. 

Co.  Proc.,   first  two  sentences  of  |   288. 

{  1488.  [Ani*d,  1870.]    Id.^  agrainst  a  'vroman. 

But   an  execution   cannot  be  issued   against   the   person   of   a 
woman,  uiiloss  an  order  of  arrest  has  beea  granted  and  executed 
in    the  action,   and,    if   it   was   executed    against   the   judgment 
debtor,  has  not  been  vacated. 
1  T.  &  C,  Addenda,  10. 

S  14.S0.  'IVhen  exocntlon  nffralnst  property  nanst  be  II rat 
Issaed. 

TJnh'SR  the  judgment  debtor  is  actually  confined,  without 
having  been  admitted  to  the  liVnTtios  of  the  jail,  by  virtue  of  an 
execution  against  liis  ihtsoij.  i.ssiied  in  another  action,  or  of  an 
order  of  arn'st  or  a  surren<h»r  by  his  bail,  in  tlie  same  notion, 
an  execntion  against  liis  person  cannot  be  issued,  until  an  execu- 
tion ap-ainst  liis  property  h.is  been  returned,  wholly  or  partly 
nnsatisfud.  If  he  is  a  nsident  of  the  State,  the  execution 
ajrainst  bis  property  must  have  biMMi  issued  to  the  county  where 
he  resides. 
Co.    Proc.,   part  of   §   288,    ara'd. 

9  140O.  SlntvltuneonN  exocationH  not  allowed  airatunt 
'property  and  pernon. 

An  exerntion  against  tb(»  i»erson  of  the  judgment  debtor  cannot 
be  issne<l,  withr)nt  leave  of  the  ernirt.  while  an  execution  against 
his  property,  issued  in  the  same  action,  remains  unreturned;  and 
an   execution    against   his    property    cannot    be   issaed,    without 
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leave  of  the  court,  while  an  execution  against  his  person,  issaed 
in  the  same  action,  reinaios  anrelurned. 
2  B.   S.   364.   I  6   (2   ZAin.   ^t7). 

Where   a  judgment   debtor  has   b^t^n   taken,    and   remains   in 
custody,   by   virtue  of  an  execution  against  his  person,   another 
execution  cannot  be  issued,  in  the  same  action,  against  bis  per- 
son or  his  property,  except"  in  a  case  si>ec'ially  prescribed  by  law. 
Id..  S  7. 

f  1402.  fie^/v  execution  laky  Ikiiiie  after  eNonpe. 

If  a  judgment  debtor  escapes,  after  having  bi*en  talcen,  by 
virtue  of  an  execution  ajjainst  his  person,  he  mny  be  retaken, 
by  virtue  of  a  new  execution  against  his  person;  or  an  execution 
against  his  property  may  be  issued,  as  if  tlie  execution,  by  virtue 
of  which  he  was  taken,  had  been  returned,  without  his  having 
been  taken. 

Id..  S  8. 

1  1493.  Id. I  TThen  debtor  dfles  charircd  In  execution* 

AVhere  a  judgment  debtor,  who  has  beeti  takeil  hy  virtue  of 
an  execution  against  his  person,  dies  while  in  custody,  a  new 
execution  against  his  property  may  be  issued,  as  if  the  execu- 
tion, by  virtue  of  which  he  was  taken,  had  been  returned  without 
his  having  been  taken. 

2  R.  S.  368,  I  28  (2  Edm.   381).    Sections  20  and  30  are  In  {  1405.  post. 
See  H  1380.   1381.   aote. 

f    1494.  Id.}   'wben   creditor  cbarveti    debtor    after   tblrty 


At  any  time  after  a  judgment  debtor  has  remained  in  custody, 
by  virtue  of  an  execution  against  his  person,  for  the  space  of 
thirty  days,  the  judgment  creditor  mny  serve  upon  the  sheriff 
a  written  notice,  requiring  him  to  discharge  the  judgment  debtor 
from  cuptody,  by  virtue  of  the  execution.  Whoreupou  the 
sheriff  must  discharge  the  judgment  debtor,  and  return  the 
execution  accotdingly.  After  setvire  of  stich  a  notice,  Another 
executidh,  against  the  petson  of  the  judgment  debtor,  cannot 
be  issued  upon  the  judgment;  but  after  his  discliarge,  the  judg- 
ment credltbr  may  otherwise  enforce  the  judgment,  as  if  the 
execution,  frOm  which  he  was  discharged,  had  been  retul-ned, 
without  his  having  been  taken. 
L.  1857.  ch.  427.  §  1,  amending  2  R.  S.  84,  §  17  (2  Edm.  34). 

I  1405.  Hew   execntton   not  to   be    enfbrced  asrAlb^t   ireal 
property    sold,    etc. 

A  new  execution  against  property,  issued  in  a  rase  specified 
In  the  last  two  sections,  cannot  be  enforced  against  an  interest 
In  real  pl-operty,  including  a  chattel  real,  which  was  purchased 
in  good  faith,  from  the  judgment  dobtor,  after  the  recoverv  of 
the  judgihedt  ilpdn  which  It  is  Issued;  or  which  waft  sold  by 
virtue  of  att  execution,  issued  upon  a  previous  or  subsequent 
judgment. 

fUI9 


REAL  PROPERTY. 


CHAPTER  XIV. 

Special  Provisions  Regulating  Actions  relatit^  to 

Property. 

TTTLI    I.->JLetloBii  BeUtiay  to  Betl  Proportf. 
TITLI  XI.— JketioBi  BeUtiBf  to  ChAttoU. 

TITLE  L 

ActionB  relating  to  real  property. 

Article  1.  Action  to  recoTer  real  property. 
2.  Action  for  partition. 
8.  Action  for  dower. 
4.  Action  to  forccloBe  a  mortxaf^e. 
6.  Action  to  compel  the  determination  of  a  claim  to  real  property. 

6.  Action  for  waste. 

7.  Action  for  a  nuisance. 

8.  Other   actlona   relating   to   real    property. 

9.  ProTlalona  applicable  to  two  or  more  of   the  actions  apeclllod    !& 

this    tlUe. 
If,  Bridence    In    action*   or   pvoceedingo    inrolTlnf    a    tltlo    to   roa! 
property. 

article:  first. 

Action  to  recover  recU  property » 

80e    U96.  Plaintiff  may  recoyer  damagea  with  the  land. 
1497.  Rente   and   proflta   to   be   included   in   damages. 
I486.  Mortgagee    cannot     maintain    action. 

1499.  Action    cannot    be   maintained    for  dower. 

1500.  Separate   aotlon    by   joint    tenant   or    tenant   tn   common. 

1501.  Grantee  of  lands  held  adversely  may  maintain  action. 
1&02.  Against  whom  action  to  be  brouKht. 

1S03.  Who  may   be  Julued   as  dcfondnnts. 

1604.  When    aotlon   may   be   brought   for  non-payment  of   rent. 

1605.  Id.:   when   right  of  re-entry   is  reserved  for  want  of  dlstreoa. 

1506.  Action  against  tenant;  when  pniceedingK  to  be  stayed. 

1507.  Id.;   amount   of   rent   in   arrear  to  be   stated   In  Judgment. 

1508.  1500.    Id.;  wlien  possession   to  be  rfstored   to  defendant. 
1510.  Id.;    use   of   property,    when    set   off   agaln«>^    rent. 
1611.  Property  claimed   in  action;  bow  described   In  complaint. 

1512.  Motion  for  plnlntiff'a  attorney  to  produce  his  authority. 

1513.  Order   thercuiwn. 

1514.  Evidence  of  authority. 

1515.  When    ouster    to    be    proved. 

1516.  Kule   whfu   there   nro  dtstinct   or-cuiiants. 

1517.  The    laRt    section    qualified. 

1518.  Whpn     plaintiff    niny    rrcovor    ugalnst    one    defendant,    sabject     to 

rights    of    others. 
1619.  Verdict.    f*to..    to    ststo    nntnre   of    plaintiff's    estate. 

1520.  Expiration  of  plaintiff's  title  before  trial. 

1521.  Abatement    of    action. 

1622.  Action   to  l)e  divided,    when   different   persona   snccoed   to  different 

parcels. 

1623.  Id.:   when  different  persons   succeed  to   real  property  and   to   rents 

and   profits. 
1634.  Effect  of  judgment  rendered  after  trial   of  lasae  of  fact. 
1525.   [Repoalcd.  I 

1520.  Effect  of  Judgment    bv     default,     etc. 
1.VJ7.   IKeiMHl«'jl.  I 
l.'.liH.   IKepealrtl.l 

1529.   KCCvi'l    (111     irt>s.scs.slnu    of  vacatlriK  Judgment. 
IXM).   lUepval.d.  I  ,  ,     ^      . 

1531.  Dumugeii    recovorablf;    set-off    by    defendant. 

3<M> 
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I  1496.  Plalntltf  mar  recover  dnmaKen  witit  the  land. 

In  an  action  to  recover  real  proiK'ity,  or  the  possestfioii  thereof, 
tho  plaintiff  may  demnnd  in  his  coniplaiiit,  and  in  a  proper  case 
recover,  damages  for  withholding  the  proi)erty. 

New  Id  form.  Set  Co.  Cir.  Proc.,  {  484,  aubd.  5;  Ok  Proc.,  |  167,  sukd,  •• 
%—  I  484,  snbd.  6. 

1  140T.  Rants  amd  proflts  to  be  tnelnded  la  daaiave*. 

Those  damages  include  the  rents  and  profits  or  the  value  of  the 
use  and  occupation  of  the  property,  whore  either  can  legally  b« 
recovered  by  the  plaintiff. 

AnnalllDtf  the  law  as  Bettl<Kl  In  fi7  N.  Y.  161;  2  R.  8.  810,  |8  48.  44 
and  45  (2  Edm.  210).    Se«  (  1A81.  poM. 

S   1408.  Mortffaorce  eannot  maintain  action. 

A  mortgagee,  or  his  assignee  or  other  representative,  cannot 
maintain  such  an  action,  to  recover  the  mortgaged  premises. 

2  R.   8.  312;    8  57  (T.  Edm.   321). 

I  1499.  [Am'd,  1808.]  Action  cannot  he  maintained  f9 
•loTver. 

8uoh  an  action  can  not  be  maintained  in  o  ease  where  an  ac- 
tion for  dower  may  be  maintained,  as  prescribed  in  article  third 
of  this  title;  or 

2.  Where  in  any  city  the  real  property  consist  of  a  strip  of  land 
not  exceeding  six  inches  in  width  upnn  whiih  there  stands  the 
exterior  wall  nt  a  building  erected  partly  upon  said  strip  and 
partly  upon  the  adjoining  lot,  and  a  building  has  been  erected 
npon  land  of  the  plaintiff  abutting  on  the  said  wall,  unless  said 
nct'on  be  commenced  within  one  year  after  the  completion  of  the 
erection  of  such  wall  or  within  one  year  after  the  first  day  of 
September,  eighteen  hundred  and  ninety-eight.  But  an  action  may 
!»e  maintained,  if  commenced  within  the  further  period  of  one 
year,  for  the  recovery  of  damages  by  reason  of  the  erection  of 
Huch  wall,  and  upon  the  satisfaction  of  the  judgment  for  such 
*!•» mages  the  title  of  the  plaintiff  to  such  strip  of  land  shall  thereby 
he  transferred  to  and  vest  in  the  defendant.  If  neither  an  action 
of  ejectment  nor  an  action  for  the  recovery  of  damages  be  brought 
v»ithin  the  period  hereby  limited  therefor,  the  person  in  posses- 
sirm  of  such  lands  shall  be  deemed  to  have  an  ear«ement  in  paid 
strip  of  land  so  long  as  the  said  wall  partly  erected  thereon  shall 
stand,  and  no  longer,  and  in  case  of  the  destrnr^^ion  of  such  wall 
the  owner  of  such  strip  shall  have  the  same  rij?ht  to  take  or  re- 
cover the  posBeaeion  thereof  as  if  such  wall  had  never  existed. 
8m  I  lINb  vostt  L.  im.  eh.  sn.    In  effect  Sept.  1. 1898. 

I  1500.  Separate  action  hy  Joint  tenant  or  tenant  In 
eomnton. 

Where  two  or  more  persons  are  entitled  to  the  possession  of  real 
property,  as  joint  tenants  or  tenants  in  common,  one  or  more  of 
them  m'7y  maintain  such  an  action,  to  recover  his  or  their  un- 
divided shares  in  the  property,  in  any  case  where  such  an  action 
might  be  maintained  by  all. 

I  ISOl.  [Ana'd,  1882.]  Grantee  of  lands  held  adveraelr 
■aaT  maintain  aetlon. 

Such  an  action  may  be  maintained  1  y  n  r'.n»t(e.  Iiis  heir  or 
deriaee,  in  the  name  of  the  grantor,  or  his  heir,  whrn*  tho  couvey- 
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ance,  under  which  be  claims,  is  yoiU  bccai^Ke  tlie  property  con- 
yeyed  was  held  adversely  to  the  grantor.  The  plainti^  qiust  be 
allowed  to  prove  the  facts  to  bring  the  case  ^'ithin  this  section. 
In  such  an  action  a  judgment  against  the  plaintiff  shall  not 
ay^ard  costs  to  the  defendant;  but  where  the  defendant  is  entitled 
to  costs  as  prescribed  in  section  three  thousand  t^^o  lipndrec|  and 
twenty-nine  of  this  act,  they  may  be  taxed,  and  the  person  who 
maintained  the  action  in  the  plaintifF^s  name  may  be  compelled 
to  pay  the  same  as  prescribed  m  section  three  thousand  two  hun- 
dred and  forty-seven  of  this  act, 

Go.  Proc.,  S  111;  1  R-  S.  739.  §  147  (1  Edm.  690). 

9  1S02.  Agrainst  irlioini  action  to  be  bronarltt. 

Where  the  complaint  demands  judgment  for  the  immediate 
possession  of  the  property,  if  the  property  is  actually  oecopied. 
the  occupant  thereof  must  be  made  defendant  in  the  action.  If 
it  is  not  so  occupied,  the  action  must  be  brought  against  some 
person  exercising  acts  of  ownership  thereupon,  or  claiming  title 
thereto,  or  an  interest  therein,  at  the  time  of  the  commencemeut 
of  the  action. 

2  R.   S.  304.   I  4  (2  Edm.  312). 


f  1S08.  'Who  may  be  Joined  a*  defendants. 

In  either  of  the  cases  specified  in  the  last  section,  any  other 
person  claiming  title  to,  or  the  right  to  the  possession  of,  the  real 
property  sought  to  be  recovered,  as  landlord,  remainderman,  re- 
versioner, or  otherwise  adversely  to  the  plaintiff,  may  be  joined  as 
defendant  in  an  action  therefor. 

See  Co.  Proc,  §S  118  and  1500. 

1  1604.   li^'ben   action   may   be  lirouKht   for  non-puymenC 

Qt  rei&t. 

When  six  mouths*  rent  or  more  is  in  arrear,  upon  a  grant  re- 
serving rent,  or  upon  a  lease  of  real  property,  auo  the  grantor  or 
lessor,  or  his  heii*,  devisee,  or  assignee,  has  a  subsisting  right 
by  law  to  re-enter  for  the  failure  to  pay  the  rent,  he  miiy  maintain 
an  action  to  recover  the  projKjrty  granted  or  demised,  w^ithout  any 
deutand  of  the  rent  in  arrear,  or  re-entry  on  the  property. 

2  B.  S.  506,  f  ao  (2  Edm.  C21). 

$  1605.  Id.)  irben  rivht  of  re-entry  is  rederv^  for  -wnnt 
of  dlstresw. 

Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  or 
lessor  of  real  property,  in  default  of  a  sufficiency  of  goods  aod 
chattels  whereon  to  distrain  for  the  satisfaction  of  rent  4ae,  the 
re-entry  may  be  made,  or  an  action  to  recover  the  property  de- 
mised or  granted,  may  be  maintoiued  by  the  grantor  or  iesaor,  or 
his  heir,  devisee,  or  assignee,  at  any  time  after  default  iu  the  pay* 
ment  of  the  rent;  provided  the  plaintiff,  at  least  fift«?en  qays 
before  the  action  is  commenced,  serve??  upon  the  defendant  a 
written  notice  of  his  intention  to  re-enter,  perponally,  or  by 
leaving  it  at  his  dwelling-house  on  the  premises  with  a  person  of 
suitable  age  and  discretion;  or,  if  tlie  defendant  cannot  be  found 
with  due  diligence,  and  has  no  dwelling-house  on  the  premises, 
whereat  a  person  of  suitable  age  and  discretion  can  be  found, 
by  posting  U  in  a  eonsiicuons  place  on  the  premises. 

L.  1846.  ch.  274.  f  3  (4  Edm.  432),  am'd. 

ao2 
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I  1B06.  AfitioM  mgwLiMmt  tciUMit*  irhen  proe««cllnKS  to  ^ft 
stayed. 

At  aoF  time  before  fipal  judgment  for  tbo  plaintiff  i^  rendered, 
and  the  judgment-roll  is  filed,  in  an  action  brought  as  prescribed 
in  either  of  the  last  two  sections,  the  defendant  may  pay  or 
tender  to  the  plaintiff  or  his  attorney,  or  pay  into  court,  all  the 
rent  then  in  arrear,  with  interest  and  the  costs  of  the  action  to 
be  taxed;  and  thereupon  the  complaint  must  be  dismissed. 

Amending  2  B.  S.  IM,  §  82  <2  Bdm.  621). 

i  19Q9»  Id«|   »mqviit   of   rent  in    ar^ear    tv    be    stated   |i» 


In  such  an  action,  a  Terdiot,  report,  or  decision  in  favor  of  tbe 
plaintiff,  must  fix  the  amount  of  rent  in  arrear  to  the  plaintiff, 
or,  if  judgment  is  taken  by  defanlt.  the  nmonnt  thereof  must  Im» 
ascertained  by  or  under  the  direction  of  the  court;  and,  in  eithei 
case,  it  must  be  stated  in  the  judgment. 

1  16CKB.  Id.  I  iTliea  |i^OM««*ioa  fo  b^  restored  to  ^etendaitt. 

At  any  time  within  six  mouths  after  possession  of  the  property, 
jiwarded  to  the  piunitifl:  iii  such  au  action,  has  been  delivered  to 
him  by  virtue  of  an  executiqii  issued  upon  a  judgment  rendered 
therein,  the  defendant,  or  apy  person  who  has  i^ucceeded  to  his 
interest,  or  a  mortgagee  of  the  lease,  or  of  any  part  thereof, 
who  was  not  in  possession  when  final  judgment  was  rendered, 
may  pay  or  tender  to  the  plaintiff,  or  bis  executor,  administrator, 
or  attorney,  or  may  pay  into  court,  for  the  use  of  the  person  so 
entitled  thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  the  action,  with  iutereiit,  and  all 
other  charges  incurred  by  the  plaintiff. 

2  It.  S.  fi06.  i  33  (2  £dm.  521). 

Within  three  months  after  making  the  payment  or  tender,  the 
person  who  made  it,  or  his  representative,  may  apply  to  the  court 
for  an  order  that  possession  of  the  property  be  delivered  to  him; 
and  thereupon,  upon  proof  of  the  facts,  and  pi^meut  of  the  sum 
dne  by  reason  of  rent  accruing  since  the  judgment  was  rendered, 
«od  Dpoii  compliance  with  all  other  terms  to  be  coniplled  with  by 
the  grantee  or  lessee,  \o  the  time  of  the  application,  the  court 
must  ma|ce  ap  or<l^i^«  directing  that  possession  of  the  property  be 
delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
without  any  new  grant  or  lease  thereof,  according  to  the  terms  of 
the  origiuaj  grant  pr  l^se.  Notice  of  the  application  o^ust  be 
•erred  upon  the  plaintiff's  uttorney. 

2  R.  S.  5QG,  §9  35  and  36  (2  Edm.  522). 

i  ISIO.  14. s  vf»e  of  property*  wben  aet  off  afralpiiit  rev&t* 

If  possession  of  the  prooerty  recovered  has  been  delivered  to  thr 
plaintiff,  by  virtue  of  an  execution  issued  upon  a  judgment  in  the 
action,  the  order  must  provide  for  settii'jr  off  the  sum  which  the 
plaintiff  has  made,  or  which  he  might,  witJiout  wilful  neglect,  have 
made,  of  the  property,  during  the  possession  thereof,  against  the 
rent  accruing  after  the  judgment  was  rendered,  and  for  re- 
imbtirsenient  to  the  applicant  of  t^e  balance,  if  any,  of  t\\e  sum 
paid  into  court  by  him,  after  making  the  set-off  prescribed  m  this 
section. 

Id..  I  38. 

8oa 
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1  1511.  Property  elalmed  in  actioni  hovv  deacrlkeA  In 
complaliit. 

The  complaint  must  describe  the  property  claimed  with  common 
certainty,  by  sett  in;;  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  if  there  is  any.  or  in  some  other  appro* 
priate  manner;  so  that,  from  the  description,  possefision  of  the 
property  claimed  may  be  delivered,  where  the  plaintiff  is  entitled 
thereto. 

2  R.  S.  304.  §  8  (2  Edm.  313).  nm'd.    See.  alao.  |  1435.  ante. 

f  1S12.  Motion  for  plnlntlfPn  attorney  to  prodnee  Iktn 
authority. 

A  defendant,  in  nn  nction  to  recover  renl  pro3erty  or  the  posses- 
sion thereof,  may,  nt  any  time  before  answerintr.  upon  an  Affidavit 
that  evidence  of  tbe  authority  of  the  plaintiff's  nttomey  to  com- 
mence the  action  bns  not  been  served  upon  him.  apply,  upon 
notice,  to  the  court  or  judge  thereof,  for  an  order  directing  the 
attorney  to  produce  such  evidence. 

Amendlug  and  consoUdutlng  |S   17  and  18,  2  R.   S. 

f  1613.  Order  tberenpon. 

Upon  such  an  apiilicution,  the  court  or  judge  must,  In  a  proper 
case,  make  an  order,  rfquiriug  the  plaintiff's  attorm  y  to  produce, 
as  directed  therein,  evidence  of  his  authority  to  commence  the 
action,  and  staying  all  proceedings  therein,  on  the  part  of  the 
plaintiff,  until  the  evidence  is  produced. 

Id..   §   19. 

S  1S14.  iSvidenee  of  anthority. 

Any  written  re<iuest  of  the  phiintiff  or  his  agent,  to  the  plaintiff*e 
attorney,  to  commence  the  action,  or  any  written  recognition  of 
his  aiithority  so  to  do,  verified  by  the  affidavit  of  the  attorney,  or 
any  other  competent  witness,  is  sufficient  presumptive  evidence 
of  such  authority. 

Id.,  i  20. 

I  ISIS.  l^lien  onster  to  be  proved. 

Where  the  action  is  brought  by  a  tenant  in  common,  or  a  joint 
tenant,  against  his  co-teuant,  the  plaintiff,  besides  proving  his 
right,  must  also  t)rove  that  the  defendant  actually  ousted  him, 
OT  did  some  other  act,  amounting  to  a  total  denial  of  bis  right. 

w.,  I  2T. 

I  1516.  Rale  wlien  tltere  are  distinct  ocenpants. 

Where  there  are  two  or  more  defendants,  and  it  is  alleged,  In 
the  answer  of  either  of  them,  that  he  occupies  in  severalty,  or 
that  he  and  one  or  more  of  his  co-defendants  occupy  jointly,  one 
or  more  distinct  parct^ls,  and  that  one  or  more  other  defendants 
possess  other  parcels,  in  severalty  or  jointly,  the  court  may.  in  its 
discretion,  upon  the  application  of  the  plaintiff,  and  upon  su';^ 
terms  as  justice  requires,  direct  that  the  action  be  divided  in^o 
as  many  actions  as  are  necessary.  If  the  action  is  not  so  divideo, 
and  it  apixniH.  upon  the  trial,  that  the  allegation  is  true,  the 
plainrifT  must,  Lofore  the  evidence  is  closed,  elect  against  which 
defer.dant  or  defendants  be  will  proceed;  and  a  ;  dgment  dismiss- 
ing the  cnniiilnint  must  thereupon  be  rendered,  ..i  favor  of  the 
other  defendants. 

td..    9    29.    in    Riilipttinre 
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I  ISIT.  The  last  •ectlon  qvallllcd. 

The  last  section  does  not  apply  to  a  case,  where  two  or  more 
defendnnts  occupy  diffrront  apartments  in  a  building.  In  snch  a 
cnse.  In  an  notion  to  recover  the  building?  and  its  curtilspe.  the 
plaintiff  is  entitled  to  judgment  jointly  against  all  the  defendants 
who  are  liable  fo  him. 

i  ImIS.  l%lien  plaintiff  may  reoo-ver  affainpt  oAe  defemA- 
^nt  fliilkject  to  rlvlita  of  others. 

^^tion  1516  of  this  act  does  not  apply  to  a  case,  where  one  or 
more  defendants,  answerhig  as  therein  prescribed,  hold  under 
Another  defendant,  and  the  .plaintiff  elects  to  proceed  against  the 
latter,  subject  to  the  rights  and  interests  of  the  former.  In  such 
a  case,  the  proceedings  against  the  defendant  so  answering  must 
be  stayed  until  final  judgment;  and  if  the  plaintiff  recovers  hnul 
judgment  against  the  defendant,  under  whom  they  hold,  the 
Judgment  operates  as  a  transfer  to  the  plaintiff  of  that  defenaant*« 
right,  title,  and  interest,  and  the  costs  of  the  defendant  or  defend- 
ants so  answering  are  in  the  discretion  of  the  court. 

« 

9  1619.  Verdict,  etc.,  to  state  nature  of  platntllTs  estate. 

A  verdict,  report,  or  decisiou,  in  favor  of  the  plaintiff,  in  nii 
action  specified  in  this  article,  must  specify  the  estate  of  the 
plaintiff  in  the  property  recovered,  whether  it  is  in  fee,  or  for  life, 
or  for  a  term  of  years,  stating  for  whose  life  it  is,  or  specifying 
the  duration  of  the  term,  if  the  estate  is  less  than  a  fee. 

I  1590.  Bzplratlon  of  plalntilTs  title  before  trial. 

If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this 
article,  expires  after  the  commencement  of  the  action,  but  before 
the  trial,  and  he  would  have  been  entitled  to  recover,  but  for  the 
expiration,  the  verdict,  report,  or  decision  must  be  rendered 
according  to  the  fact;  and  the  plaintiff  is  entitled  to  judgment  for 
his  damages  for  the  withholding  of  the  property,  to  the  time  when 
his  right  or  title  so  exDired. 

S  B.  8.  808.   f  81   (2  Edm.  816). 

f  1621.  Abatement  of  action. 

The  provisions  of  title  fourth  of  chapter  eighth  of  this  act,  as 
aiipUed  to  an  action  specified  in  this  article,  are  subject  to  the 
Qaalification  that  the  court  may,  in  its  discretion,  proceed  as  pre- 
scribed either  in  that  title  or  in  the  next  two  sections. 

Bbbstltiited  for  Id.,  |  32,  and  I..  1866. 

I  16SS.  Action  to  be  divided,  -vrben  different  persons  snc- 
•eed  to  different  parcels. 

Where,  upon  the  death  of  a  party,  different  persons  succeed 
ts  the  decedent's  title  to,  or  interest  in,  different  distinct  parcels 
of  the  property  sought  to  be  recovered,  the  court  may,  upon 
motion,  and  upon  such  terms  ns  justice  requires,  direct  that  the 
action  be  divided  into  as  many  actions  ns  nre  necessary;  and 
that  the  successor  to  the  title  or  interest  of  the  decedent,  to  or 
in  each  distinct  parcel,  be  substituted  as  plaintiff  or  defendant, 
as  the  case  requires,  in  an  action  relating  thereto. 

I  1623.  Id. I  when  different  persons  sncceed  to  real  prop- 
•rtr  and  to  rents  and  profits. 

Where  the  plaintiff  seeks  to  recover  damage's  for  withholding 
*he  property,  and,  upon  the  death  of  a  party,  different  persons  suc- 
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cecd  to  the  decedent's  right  or  liability  for  those  damages,  and  to 
his  title  to  or  interest  in  the  property,  the  court  may,  upon  motion 
made  upon  notice  to  the  perHons  to  be  affected,  and  upon  such 
terms  as  justice  requires,  direct  the  action  to  be  divided  into  two 
actions,  one  to  recover  the  possession  of  the  property,  with  the 
rents  and  profits  thereof  accruing  after  the  decedcnt*s  death,  the 
other  to  recover  the  flanlflgeft  nccrulni:  before  his  death;  and  that 
the  successor  in  interest  of  the  fl<»eertent,  with  renpeet  to  the 
cause  of  dction  in  encb  action,  be  sab^tituted  as  plaintiff  or 
defendant  therein,  as  the  case  requires. 
Sutmtltuted    for  2   R.    S.   811.    |   64    (2   Bdm.   890). 

i  15:«4.  lAm*d^  1011.1  Gtfect  ol  JudiTment  rend^retl  after 
trial    ox   limiie   of   faci. 

A  final  judgment  in  an  action  specified  in  this  article,  renden»d 
upon  the  trial  of  an  isnue  uf  fact,  is  vonclusive,  at$  to  the  title 
established  in  the  action.  ui)ou  each  party  aguiust  whom  it  is  r4Mi- 
dercd,  and  every  pers(m  cUiiming  from,  through  or  under  him,  by 
title  accruing,  <Mther  after  the  judgment-roll  is  filed,  or  after  a 
notice  of  the  pendency  of  the  action  is  filed  in  the  proper  county 
clerk's  office,  as  prescribed  in  article  ninth  of  this  title. 

2  R.  S.  309.  I  3fi  (a  Edin.  rilT),  aN  am'd  by  U  1S(J2.  ch.  48n;  atn'd  by 
L.  1911.  ch.  nOO.  In  effect  Sept.    1.  11>ll. 

i  iftsm.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept.  1,  1911.] 

f   1520.   [Am*d,  1911. J     Effect  of  JadKment  by  default,  etc. 

A  final  judgment  for  the  plaintiff,  rendered  in  an  action  speci- 
fied in  this  article,  otherwise  than  upon  the  trial  of  an  issue  of 
fact,  is  conclusive  upon  the  defendant,  and  every  person  claim- 
ing from,  through,  or  uuder  him,  by  title  accruing,  cither  after 
the  judgment-roll  is  filed,  or  after  a  notice  uf  the  pendency  of 
the  action  is  filed  in  the  proper  county  clerk's  office,  as  prescribed 
in  article  ninth  of  this  title. 

Id..    I   38.     AmM   by    h.    1911.    cb.    S09.    In   effect   Sept.    1,    1911. 

§  1627.     [Repealed  by  L.  1911,  c\^,  509,  ih  eftedt  feet>t  1.  l9ll.] 
9  1528.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Se^t.  1,  lOll.] 

I  1S20.  [Aiii*ll,  ifili.l  Bir«et  on  poAfteatlon  af  iFm^atimm 
JndHrin^nt. 

Where  the  plflintlff  haft  takeh  powesslon  of  p«al  pnwp^rty  by 
virtue  of  a  final  judgment,  his  possession  shall  not  lie  in  any 
way  affected  by  the  va<'ating  of  the  judgment.  In  such  a  case, 
if  the  defendant  thereafter  recover^) -final  jiidfrDient  in  the  action, 
it  must  award  to  him  the  restitution  of  the  possesaiou  of  the 
property:  and  he  may  have  an  execution  thereupon  for  the  de- 
livery of  the  possession  to  him,  as  if  he  was  plaintiff. 

Id.,    fl  41.  ani'il.     Am'd  by  L.   1911.  ch.   riiYX   In  pffoct  Sept,    1,   Iftll, 

8  irwo.     [Repealed  by  L.  1911,  ch.  5()9,  in  effect  Sept.  1,  1911.] 

S  15:il.  I>«itiMffeii  recoverable!  net-off  Uy  d^fendnal. 

In  an  action,  brought  as  preseribcd  in  this  article,  the  plalntllf, 
where  he  reeovers  judgment  for  the  property,  or  poftftessloh  pf 
the  property,  is  entitled   to  recover,   as  damages,  the   rents  aad 
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profits,  or  the  value  of  the  iHe  ntid  otcapation,  of  the  real  prop- 
erty recovered,  for  a  tecoi  hot  exceeding  mx  years;  but  the  dam- 
ages shall  not  include  the  value  of  the  use  of  any  improvements 
made  by  the  defend  a  At*  «t  thbise  nnder  whom  he  claims.  Where 
permanent  improvements  have  l)een  made,  in  irood  faith,  by  the 
defendant,  or  those  under  whom  he  claimd,  while  holding,  under 
color  of  title,  adversely  to  the  plaintiff,  the  value  thereof  must 
be  ]| linked  *io  tlf«  defMlilant,  Itt  riHUiction  of  the  damages  of  the 
plaintiff,  but  not  beyond  the  amount  of  those  damages. 

8^7 
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article:  sbcono. 

Action  f  Of  partition, 

Site.  162S.  «nieii  action  for  partition  naj  b«  bvoogkl* 
lh*c6,  lu.;    by    i«uaiudei-iui»u. 
;334.  Id.;  by  an  infant. 
1&35.  Guardian  ad  litem;  bow  appointed. 

1536.  Security. 

1537.  When  beir  may  maintain  action  for  partition  «(  iCTlMd 

1638.  Wbo    muat    be    parties. 

1639.  Who    may    be    made    parties. 
)&4U.  Id.;    as   to   persoDs    havinff  liens. 
1541.  Provision  wueie  a  party  Is  unknown. 
1642.  Complaint   to   state    Interests   of   parties. 

1543.  Title    of    parties    may    be    tried. 

1544.  Issues  of  fact,  triable  by  Jury. 

1545.  When  title  to  be  ascertained  by  tlie  courl. 

1546.  Interlocntory  Judgment. 
}547.  i'aniai    partiuon;     when    made. 
1648.  Shares  may  l>e  set  off  In  common. 

1549.  Appointment  of  commissioners. 

1550.  Commissioners    to    be    sworn,    etc. 

1551.  Id.;  when  to  make  partition. 
1652.  Partition;   bow  made. 

1553.  ProTlsion    where    there    is    a    partlcnlar    eitato. 

1554.  Ueport    of    commlsioners. 

1555.  Fees   and    expenses. 

1556.  Confirming  or  setting  aside  report. 

1557.  Final  Judgment  on  report.     Effect  thereof. 
1658.  Judgment   must   direct   delivery  of  possession. 

1559.  Costs;    how  awarded.    Id.:   against  unknown  pazUflti 

1560.  Sale  of  property;   when  direct  d. 

1561.  Ref?rance   to   inquire   as   to  creditors. 

1562.  Duty   of   referee. 

1563.  Money   to   be  paid   into  court. 
'564.  Application   for  money. 
1565.  Payment   of    incumbrances. 
1506.  Other  parties   not  to  be  delsyed. 

1567.  Sale  of  dower  interest. 

1568.  Purchaser  to  hold  the  property  free  therefrom. 

1569.  Oross  sum  to  be  paid  to  or  inrested  for  tenant  in  dower, 
loTO.  Interests  of  owners  of  future  estates  to  be  protected. 

1571.  Married   woman   may   release  her  interest. 

1572.  Unknown    owners. 

1573.  lal( :   terms  of  credit  thereupon. 

1574.  Credit;    how    secured. 

1575.  Separate  securities. 
^576.  R:port    of   sale. 

1577.  Final   Judgment;    effect    thereof. 

1578.  'd.:   effect  thereof  upon   Incumbrancera. 

1579.  Costs  snd  expenses;   bow  paid. 

1580.  Distribution    of    proceeds. 
15R1.  Shares   of   infants. 

1582.  Id.;   of   unknown   and    absent   owners. 

liiHS.  Id.;  of  tenants  of  particular  estates. 

1584.  Court   may  require  security  to  refund. 

1585.  Security  to  be  taken  In  name  of  county  treasurer. 

1586.  Action   thereupon. 

1587.  Compensation    to    equalise    partition. 
1.^88.  Proceedings  on  death  of  parties. 
1589.  Rents,   etc.,   may   l>e   adjusted. 

1500.  Partition    bv   guardian   of  infant,    committee  of  lunatic,  ete. 

1591.  Contents    of    petition. 

1592.  Court    may   authorise  partition. 

1593.  F.ffect  of  releases. 

1594.  When  the  State  is  Interest od. 

1695.  Rxemplifled   copy   of  Judgment   may  be   recorded. 

I  1632.  liVlien  action  for  partition  may  be  brougplit. 

Where  two  or  more  persons  hold  and  are  in  possession  of  ri»nl 
property,  as  Joint  tenants  or  ns  tenants  in  common,  in  which 
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either  of  them  has  an  estate  of  inheritance,  or  for  life,  or  for 
/ears,  any  one  or  more  of  them  may  maintain  an  action  for  the 
partition  of  the  property,  according  to  the  respectiye  rights  of  the 
persona  interested  therein;  and  for  a  sale  thereof,  if  it  appears 
that  a  partition  thereof  cannot  be  made,  without  great  prejudice 
to  the  owners.  . 
2  R.  S.  817.  S  1  (2  Bdm.  S26).  am*d.    8m  Boles  66,  66. 

f  1533.  [Am'dy  1887.]    Id.|  hy  remainderman. 

Where  two  or  more  persons  hold  as  joint  tenants,  or  as  tenants 
in  common,  a  vested  remainder  or  reversion,  any  one  or  more  of 
them  may  maintain  an  action  for  the  partition  of  the  real  prop- 
erty to  which  it  attaches,  according  to  their  respective  snares 
therein,  subject  to  the  interest  of  the  person  holding  the  particular 
estate  therein,  but  no  sale  of  the  premises  in  such  an  action  shall 
be  made  except  by  and  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed,  to 
be  recorded  by  the  person  or  persons  owning  and  holding  such 
particular  estate  or  estates;  and  if  in  such  an  action  it  shall 
appear  in  any  stage  thereof  that  partition  or  sale  cannot  be  made 
without  great  prejudice  to  the  owners,  the  complaint  must  be 
dismissed.  The  dismissal  of  the  complaint,  as  herein  provided, 
shall  not  affect  the  right  of  any  party  to  bring  a  new  action,  after 
the  determination  of  such  particular  estate. 

L.  1887,  cb.  683. 


S  1B84.  Id.  I  by  an  Infant. 

An  action  for  the  partition  of  real  property  shall  not  be  brought 
by  an  infant,  except  by  the  written  authority  of  the  surrogate  of 
the  county  in  which  the  property,  or  a  part  thereof,  is  situated. 
The  authority  shall  not  be  given,  unless  the  surrogate  is  satisfied, 
by  affidavit  or  other  competent  evidence,  that  the  interests  of  the 
infant  will  be  promoted  by  bringing  the  action.  A  judgment  for 
a  partition  or  sale  shall  not  be  rendered  in  such  an  action,  unless 
the  court  is  satisfied  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  in  the  judg- 
ment. 

L.  1852.  ch.  277.  ik  1  and  2.  am*d. 

1  1586«  Gvardian  ad  litem |  bow  app'^lnted. 

A   guardian    nd    litem    for    an    infant    party,    in  an  action  for 
partition,  can  be  appointed  only  by  the  court. 
Id.,  and  2  R.  S.  317.  S  2  (2  Edm.  326).    See,  also.  1  472.  ante. 

f  1536.  [Am'dy  1884.]    Securltr. 

The  security  to  be  given  by  the  guardian  ad  litem  for  an  infant 
party,  in  an  action  for  partition,  must  be  a  bond  to  the  people  of 
this  State,  executed  by  him  and  one  or  more  sureties,  as  the 
court  directs,  in  a  sura  fixed  by  the  court,  conditioned  for  the 
faithful  discharge  of  the  trust  committed  to  him  as  guardian,  and 
W  'ender  a  just  and  true  account  of  his  guardianship,  in  any  court 
or  place,  when  thereunto  r^uired.  The  bond  must  be  filed  with 
the  derk,  before  the  guardian  enters  upon  the  ext  nit  ion  of  his 
duties;  and  it  cannot  be  dispensed  with,  although  he  iu  the  general 
ffpardian   of   the   infant. 

2  B.  8.  317,  If  3  and  4  (2  Krtm.  aSO),  am'd :  L.  1S«I,  cb.  4(>4.     S**e  Rule  4. 
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§  1537.  IVhen  hetr  uny  maftotaln  action  for  p^urUli^a  o< 
devilled    property. 

A  person  claiming  to  be  (entitled,  as  a  joint  tenant  or  a  tenant  in 
common,  by  reason  of  his  being  an  lieir  of  a  person  who  ilieU, 
holding  and  in  pOHsessiou  of  real  property,  may  maintain  an  ae» 
tlon  for  the  partition  thereof,  whether  he  is  in  or  ont  of  tmmis€«- 
sion,  notwithstanding  an  apparent  deviee  thereof  to  auoUier  by 
the  dere<lent.  and  j)088ession  under  such  a  deyise.  But  in  such 
nil  action,  the  plaintiff  muiit  allege  ^nd  eatabli^ti  tU^^t  tli«  ap- 
parent devise  is  void. 

h.    1833,  ch.   23S,   I  2   (4  £dm.  504). 

§  1538.  [Am*d,  1890,  IK07,  ISO^,  IQO;^,  1000.1  Who  mnat 
Me    pnrtle*. 

Eveiy  person  having  an  undivided  fbare,  in  po^sosiiion  or  other- 
wisi%  in  the  property,  as*  tenant  in  fee,  for  life,  by  the  courtesy, 
or  for  years;  every  person  eutitle<i  to  the  reversion,  remainder  or 
inheritance  of  an  undivided  share,  after  the  determiuutiuu  uf  a 
particular  estate  therein;  every  itersou  who,  by  any  contiui;eucy 
contained  in  a  devise  or  grant*  or  other  wine,  is  or  umy  becoiuc 
entitled  to  a  beneficial  interest  in  au  undivided  share  thereof, 
provided  that  where  a  future  estate  or  interest  is  HniiteU  in  any 
contingency  to  the  persons  who  shall  cominme  a  certain}  clas;» 
upon  the  happening  of  a  future  event,  it  shall  lie  ^vitUcient  to 
make  parties  to  the  action  the  persons  who  would  Ij^ave  been 
entitled  to  such  estate  or  interest  if  such  event  had  happened 
immediately  before  the  commencement  of  th9  action:  every  per- 
son having  au  inchoate  right  of  dower  in  an  undmtfed  share  in 
the  property;  and  everj'  person  having  a  riglit  of  dower  in  the 
property,  or  any  part  thereof,  which  has  not  been  admeaHiirod, 
must  be  made  a  party  to  an  action  for  a  partition.  But  no  per- 
son, other  than  a  joint  tenant,  or  a  tenant  In  common  of  the 
property,  shall  be  a  plaintiff  in  the  action.  Whenever  an  action 
for  the  partition  of  real  property  shall  be  brought  before  the 
expiration  of  three  years  from  the  time  when  letters  of  admin- 
istration or  letters  testamentary,  as  the  case  may  be,  shall  have 
Ihmmi  issued  upon  the  estate  of  the  decedent  fn»m  whoii^  the 
phuntifT's  title  is  derived,  the  executors  or  administrators,  ao 
the  case  may  be,  if  any,  of  the  estate  of  said  dA<'edeut,  sUall 
be  made  i)arties  defendant.  In  case  no  executor  or  adminis- 
trator of  such  decedent  shall  have  lieen  appointed  at  tbe  time 
said  action  is  begun,  that  fact  shall  be  alleged  in  the  complaint. 
The  executors  or  administrators,  if  any,  as  the  ciise  may  be, 
of  a  <leceased  person,  who.  if  living,  should  l>e  a  party  to  such 
aetion,  Hlnili  be  made  parties  defendant  therein,  and  in  case  no 
executor  or  administrator  of  such  deceased  person  shall  have 
been  appointed,  that  fact  siiall  be  alleged  In  the  complaint. 
Wlicro  tlie  interlocutory  judgment  directs  a  sale  of  the  prem- 
ises souglit  to  be  pnrtitionctl,  or  of  sonie  part  thereof,  the  jud^- 
nient  may.  in  the  discretion  of  the  cotirt.  dirvt  that  the  prem- 
ises so  sold  pursuant  to  such  interlocutory  judgment  shall  h*» 
free  from  the  lien  of  every  debt  of  snch  decedent  or  decedents, 
except  debts  which  were  a  lien  up/»n  the  n-emises  be'^»''e  the 
<leath  of  such  decedent  or  dece<lents.  When  the  action  »«» 
brought  before  three  years  have  elapsed  from  the  granting  ot 
Mich  letters  of  administration  or  letters  te^5tamenta^y.  as  t.'ie 
case  may  be.  upon  the  estate  of  tlie  de-<«dent  from  whom  the 
plaintiff  derived  his  title,  and  the  interlocutor^  ju<lgment  directs, 
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an  hU»vv  iirovidoil,  that  tho  premises  shall  be  sold,  free  from 
the  li<'ii  or  debts,  the  tinal  judjuruieiit  shall  direct  that  the  pro* 
ceeds  of  the  sale  remaiuinff  after  the  payment  of  the  costt^, 
referee's  fees,  expenses  of  sale,  taxes,  assessmuuts,  wator  rate.s, 
and  lieiiM  established  before  the  death  of  the  decedent.  includiuK 
auy  sum  allowed  to  a  widow  in  satisfaction  of  her  rijcht  of 
dower,  therein  directed  to  be  paid,  be  forthwith  paid  into  court 
by  the  referee  makhiic  such  sale  by  depositing  the  same  with 
the  county  treasurer  of  the  county,  in  which  the  trial  of  the 
action  is  placed,  to  the  credit  of  the  parties  entitled  thereto, 
to  await  the  further  order  in  the  premises.  Where  the  action 
is  brought  before  three  years  have  elapsed  from  the  granting  of 
letters  of  administration  or  letters  testamentary,  as  the  case 
may  be,  upon  the  estate  of  a  deceased  person,  who,  if  living, 
should  be  a  party  to  the  action,  and  the  interl<wutory  judgment 
directs,  as  above  provided,  that  the  premises  shall  be  sold,  free 
from  the  lien  of  debts,  tho  iinnl  judgment  shall  direct  that  the 
fthare  of  the  proceeds  of  such  sale,  which  would  have  been  his, 
if  living,  be  paid  into  court  by  such  referee,  by  depositing  the 
same  with  such  county  treasurer,  to  await  the  further  order  in 
the  premises.  Upon  the  certificate  of  the  surrogate  of  the 
county  of  which  the  decedent  was,  at  the  time  of  his  death,  a 
resident,  showing -that  three  years  have  elaiised  since  the  issuing 
of  letters  testamentary  or  letters  of  administration,  as  the  cas^ 
may  be,  uitour  the  estate  of  said  decedent,  and  that  no  proceed- 
ings for  the  mortgage,  lease  or  sale  of  the  real  property  of  said 
decedent  for  the  paymeiit  of  his  debts  or  funeral  expenses,  or 
both,  is  pending,  and  upon  the  certificate  of  the  county  clerk  of 
the  county  where  the  real  property  sold  under  the  interlocutory 
judgment  is  located,  showing  that  no  notice  provided  for  in  sec- 
tiun  twejity-seven  hundred  and  fifty-one  of  the  code  of  civil  pro- 
cedure h»8  been  filed  in  his  ottice,  the  court,  wherein  the  final 
judgment  was  made  shall,  upon  tht^  application  of  any  party  to 
said  action,  make  an  order  directing:  the  county  treasurer  to 
pay  to  said  party  from  said  deposit,  the  amount  to  whi(!li  he  is 
Hititled  under  the  said  final  judgment,  with  the  accumulation 
thereon,  if  any,  1(sh  the  fees  of  said  county  treasurer.  Any 
party  to  »uc^  a^tlun  i\\iii\  ut  any  time  after  final  judgm^^Pt, 
mH>n  notice  to  tne  executi  rs  or  aumini-strators  of  the  decedent 
from  whom  the  narty  applying  derived  his  share  or  interest, 
aj)ply  to  tfie  court  in  which  saiil  action  is  pending  for  leave  to 
withdraw  the  deposit  or  the  share  of  the  d(^)osit,  adju<lged  in 
the  final  judgment  to  belong  to  him;  and,  upon  said  application, 
the  court  nuiy,  in  its  discretion,  niake  an  order  directing  the 
c<juiity  treasurer  to  pay  ov  r  to  said  party  ^ha  deposit,  or  the 
.•ihare  of  the  deposit,  adiudged  in  tlie  final  judgment  to  belong  '  ^ 
him,  but  said  ord^r  shajl  not  be  made  until  said  party  so  apply- 
ing shall  have  furnished  a  bond  to  the  people  of  the  stale  /C 
New  York  ip  the  penalty  of  twice  the  amount  of  the  deposit 
sought  to  be  withdrawn,  with  two  or  more  good  and  sutHcient 
sureties,  approved  by  the  judge  or  justice  of  the  court  making 
Mieh  order,  and  filed  with  such  approval,  in  the  office  of  the  clerk 
of  the  county  in  which  such  action  is  pending,  to  the  e.Te't  thnt 
the  said  party  so  withdrawing  said  deposit  will  pay  any  and  all 
claims,  not  exceeding  the  amount  of  said  deposit,  when  tbeie- 
nnto  required  by  ord(*r  of  the  court  or  by  order  of  the  surrogate 
«■  of  the  surrogate's  c«mrt  iu  a  proeeediug  to  mortgage,  lease 
3r  sell  the  real  prop»*i'ty  ot  such  decedent.     Where  a  final  ao 
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c<uintinR  has  beon  had  In  tho  estato  of  said  decedent  in  a  sur- 
r(»>fiite's  (<mrt,  and  tiTtiticd  t-opios  «if  the  account  and  tiecree  ot 
final  settU-ment,  showing  that  all  of  the  debtH  of  the  de<-edeut 
have  been  pftid  in  full,  is  filed  with  the  court  having  jurwdiction 
of  the  fund,  the  court  may  dispense  with  the  giving  of  a  bond 
and  direct  the  immediate  payment  of  the  fund  to  the  parties 
entitled  thereto,  subject  to  the  provisions  of  article  second,  titlt* 
three,  chapter  fifteen  of  the  code  of  civil  procedure.  But  where 
final  judgment  shall  be  reu<lered  in  any  action  for  partition  after 
three  vears  have  elapsed  from  the  granting  of  letters  of  ad- 
ministration or  letters  testamentary,  as  the  case  may  be,  upon 
the  estate  of  the  decedent  from  whom  the  plaintiff  derived  title, 
and  the  premises  shall  have  been  sold,  free  fmm  the  lien  of 
debts,  as  above  provided,  then,  upon  producing  to  the  court  the 
certificate  of  the  surrogate  of  the  county  of  which  the  decedent 
was  at  the  time  of  his  death  a  resident,  showing  that  three 
years  have  elapsed  since  the  issuing  of  letters  of  administration 
or  letters  testamentary,  as  the  case  may  be,  upon  the  estate 
of  said  decedent  and  that  no  proceeding  for  the  mortgage,  lease 
or  sale  of  the  real  property  of  the  decedent  for  the  payment  of 
his  debts  or  funeral  expenses,  or  both,  is  pending,  and  upon  the 
certificate  of  the  clerk  of  the  county  where  the  real  property 
sold  under  the  interlocutory  judgment  is  located  showing  that  no 
notice  providwl  for  in  section  twenty-seven  hundred  and  fifty-<in<* 
of  the  code  of  civil  procedure  has  been-  filed  in  his  oflElce.  the 
court  rendering  the  final  judgment  shall  direct  the  payment  of 
the  different  shares  to  the  several  parties  entitled  thereto;  exc<»nt 
that  the  share  of  a  deceased  person,  who,  if  living,  should  he 
a  party  to  the  action  shall  be  paid  into  court  as  above  pro- 
vided, unless  three  years  have  also  elapsed  since  the  granting  of 
letters  of  administration  or  letters  testamentary,  as  the  case  may 
be,  upon  the  estate  of  said  last  mentioned  deceast»d  person,  ami 
like  certificates  of  the  surrogate  and  county  clerk  are  produced 
to  the  court. 

AmM  by   L.    1890.   ch.   277:   L.    1S97.  oh.   720:    L.    1S08.  ch.   78:   U    IWKl, 
ch.   6G2:   L.    1009,   ch.    428.       In  effect  Sept.    1.    1909. 

i  1639.      [Ain*d.   1S02.]      \%'ho   may  be  made   part  leu. 

The  plaintiff  may,  at  his  election,  make  a  tenant,  by  the  cur- 
tesy, for  life,  (►r  for  years,  of  the  entire  property,  or  whoever 
may  be  entitled  to  a  contingent  or  vested  remainder  or  reversion 
in  the  entire  property,  or  a  creditor,  or  other  i)erson,  having  a 
lien  or  interest,  which  attaches  to  the  entire  property,  a  defend- 
ant in  the  action.  In  that  case,  the  final  judgment  may  either 
award  lO  such  a  party  his  or  her  entire  right  and  interest,  or 
the  proceeds  thereof,  or  where  the  right  or  interest  is  contingent 
diivct  that  the  proceeds  or  share  thereof  be  substituted  for  the 
property  and  invested  for  whoever  may  eventually  be  entithni 
thereto,  or  may  reserve  and  leave  unaffected  his  or  her  right  anu 
interest,  or  any  portion  therwif.  A  person  specified  in  this  sec- 
tion, who  is  not  made  a  party,  is  not  affected  by  the  judgment 
in  the  action. 

2  R.  S.    i  :tO,  am'd;  L,   1802.  <h.  581. 

§    1R40.    Id.t    MM    to    pernonii    liavlnR    llenii. 

The  plaintiff  may.  at  his  election,  make  a  creditor,  haying  a 
lien  on  an  undivided  share  or  interest  in  the  property,  a  defend* 
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ant  in  the  action.  In  that  case,  he  mnst  set  forth  the  nature  of 
the  li<'U,  and  specify  the  share  or  interest  to  which  it  attaches. 
If  partition  of  the  property  is  made,  the  lien,  whether  the  cred- 
itor iH  or  is  not  made  a  party,  shall  thereafter  attach  only  to  the 
share  or  interest  assigned  to  the  party  upon  whose  share  or  in- 
terest the  lien  attached;  which  must  be  first  charged  with  its 
just  proportion  of  the  costs  and  expenses  of  the  action,  in  prefer- 
ence to  the  lien. 
Id.,   II   S  and  9,   and  L.   1S30,  eh.   320,   |  41   (2  Edm.   327),  am*d. 

8  1541.  Provision  'vrliere   a.  party   In   aaknoTrn. 

Where  a  defendant  having  a  share  or  interest  in  the  property 
is  unknown,  or  where  his  name  or  part  of  his  name  is  unknown, 
and  the  summons  is  served  upon  him  by  publication,  or  without 
The  State,  pursuant  to  an  order  for  that  purpose,  as  prescribed 
in  article  second  of  title  first  of  chapter  fifth  of  this  act,  the 
'notice  subjoined  to  the  copy  of  the  summons  as  published,  or 
served  therewith,  must,  in  addition  to  the  matters  required  in 
that  article,  state  briefly  the  object  of  the  action,  and  contain  a 
brief  description  of  the  property. 

Id.,  I   12,  In  tfubstanee;   annulling  the  law  as  settled  In  56  N.  Y.  369. 

S  1542.   Complatnt   to   state   Intereats   of   parties. 

The  complaint  must  describe  the  property  with  common  cer- 
tainty, and  must  8i>ecify  the  rights,  shares,  and  interests  therein 
of  ail  the  partitrs,  as  far  as  the  same  are  known  to  the  plaintiff. 
If  a  party,  or  the  share,  right,  or  interest  of  a  party,  is  unknown 
to  the  plaintiff;  or  if  a  share,  right,  or  interest  is  uncertain  or 
contingent;  or  if  the  ownership  of  the  inheritance  depends  upon 
nn  executory  devise;  or  if  a  remainder  is  a  contingent  remainder, 
M  that  the*  party  cannot  be  named;  that  fact  must  also  be  stated 
iu  the  complaint. 

Id..  I  5.  8abd.  1  and  2,  and  |  7.  consolidated. 

{  1543.  Title    of    parties   mar    be    tried. 

The  title  or  interest  of  the  plaintiff  in  the  property,  as  stated 
in  the  complaint,  may  be  controverted  by  the  answer.  The  title 
or  interest  of  any  defendant  in  the  property,  as  stated  in  the 
wmiplaint.  may  also  be  controverted  by  his  answer,  or  the  answer 
of  any  other  defendant;  and  the  title  or  interest  of  any  defend- 
ant, as  stated  in  his  answer,  may  be  controverted  by  the  answer 
of  any  other  defendant.  A  defendant,  thus  controverting  the 
title  or  interest  of  a  co-defendant,  must  comply  with  section  521 
of  this  act.  The  issues,  joined  as  prescribed  in  this  section, 
mnst  be  tried  and  determined  in  the  action. 

2  R.  S.  320,  11  18  and  19  (2  Edm.  329),  am'd.  See  ||  521  and  1204. 
tote. 

S  1644.  Issues   of  fact   triable  by  Jury. 

An  issue  of  fact  joined  in  the  action  is  triable  by  a  jury. 
Tnlefis  the  court  directs  the  issues  to  be  stated,  as  prescribed  m 
i^ection  (170  of  this  act,  the  issues  may  be  tried  upon  the 
pleadings. 
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Action  f(n  partition, 

See.  15SS.  fnien  action  tor  partition  aiaj  ba  bronglife* 

liv:«i.  lu.;    by    tvinauMleiiUMU. 

v334.  Id.;  by  an  infant. 

x535.  Guardian  ad  litem;  bow  appointed. 

1536.  Security. 

1587.  When  tielr  may  maintain  action  for  partltlMi  of  AnlmA 

1538.  Wbo    muat    be    parciea. 

1539.  Wbo    may    be    made    partiea. 
J541).  Id.;    ae    to   persons   harloff  liens. 
1541.  Provision  wuere  a  party  Is  unknown. 
1&42.  Complaint  to   state   interests  of  parties. 

1543.  Title    of    parties    may    be    tried. 

1544.  Issues  of  fact,  triable  by  Jury. 

1545.  When  title  to  be  ascertained  by  the  courl. 

1540.  Interlocntory  Judgment. 
1547.  rartial    partition;     wnen    made. 
1648.  Shares  may  be  aet  off  in  common. 
1540.  Appointment  of  commissioners. 

1550.  Commissioners    to    be    sworn,    etc. 

1551.  Id.;  when  to  make  partition. 
1652.  Partition;   how  made. 

1553.  ProTlsion    where    there    is    a    partlcolar    eitato. 

1554.  Ileport    of    commisioners. 
1556.  Fees   and    expenses. 

1556.  Conflrming  or  setting  aside  report. 

1557.  Final  Judgment  on  report.     Effect  thereof. 
1658.  Judgment   must   direct   driivery  of  poesesalon. 

1559.  Costs;    how  awarded.    Id.;   against  unknown  partltf. 

1560.  Sale  of  property;   when  direct  d. 

1561.  Reforance   to   inquire   as   to  creditors. 

1562.  Duty   of   referee. 

1563.  Money   to   be   paid    Into  court. 
"664.  Application   for  money. 

1565.  Payment   of   Incumbrances. 

1566.  Other  parties   not  to  be  delayed. 

1567.  Sale  of  dower  interest. 

1568.  Purchaser  to  hold  the  property  free  therefrom. 

1569.  Gross  sum  to  t>e  paid  to  or  luTested  for  tenant  in  dower, 

1570.  Interests  of  owners  of  future  eetaten  to  be  protected. 

1571.  Married   woman   may   release  her  intareat. 

1572.  Unknown    owners. 
1673.  ^>al( ;   terms  of  credit   thereupon. 
1574.  Credit;    how    secured. 

1576.  Separate  securities. 
j576.  R:port    of   sale. 

1577.  Final   Judgment;    effect    thereof. 
l.'S78.  ^d.;   effect  thereof  upon   Incnmbrancexs. 

1579.  Costs  and   expenses;   how   paid. 

1580.  Diatrlbution    of    proceeds. 
liVAl.  Shares    of    infanta. 
1682.  Id.;   of   unknown   and    absent   owners. 
luKS.  Id.;  of  tenants  of  particular  estates. 
15R4.  Court   may  require  security  to  refund. 

1585.  Security  to  be  taken  In  name  of  county  treaanrar. 

1586.  Action   thereupon. 
15K7.  Compensation    to    equalise    partition. 
1.'>^8.  Proceedings  on  death  of  parties. 

15«0.  Rents,   etc.,   may   he   adjusted.  - 

1500.  Partition   bv   guardian   of  Infant,    committee  of  lunatic, 

1591.  Contents    of    petition. 

1592.  Court   may   authorize  partition. 

1593.  Rffect  of  releases. 

1594.  When  the  State  is  Interested. 

1595.  Exemplified    copy  of  Judgment   may  be  recorded. 

I  1632.  IVlien  action  for  partition  nMir  lue  bronvlit. 

Where  two  or  more  persons  hold  and  are  In  possession  of  renJ 
property,  as  joint  tenants  or  ns  tenants  in  common,  in  whicb 
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either  of  them  has  an  estate  of  inheritance,  or  for  life,  or  for 
years,  any  one  or  more  of  them  may  maintain  an  action  for  the 
partition  of  the  property,  according  to  the  respect ive  rights  of  the 
persons  interested  therein;  and  for  a  sale  thereof,  if  it  appears 
that  a  partition  thereof  cannot  be  made,  without  great  prejudice 
to  the  owners.  . 

2  a.  8.  817.  S  1  (2  Edm.  826).  am*d.    8«e  Batot  66,  66. 

i  1S33.  [Am'd,  188T.]    Id.|  by  remalBderman. 

Where  two  or  more  persons  hold  as  joint  tenants,  or  as  tenants 
in  common,  a  vested  remainder  or  reversion,  any  one  or  more  of 
them  may  maintain  an  action  for  the  partition  of  the  real  prop- 
erty to  which  it  attaches,  according  to  their  respective  shares 
therein,  subject  to  the  interest  of  the  person  holding  the  particular 
estate  therein,  but  no  sale  of  the  premises  in  such  an  action  shall 
be  made  except  by  and  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed,  to 
be  recorded  by  the  person  or  persons  owning  and  holding  such 
particular  estate  or  estates;  and  if  in  such  an  action  it  shall 
appear  in  any  stage  thereof  that  partition  or  sale  cannot  be  made 
without  great  prejudice  to  the  owners,  the  complaint  must  be 
dismissed.  The  dismissal  of  the  complaint,  as  herein  provided, 
shall  not  affect  the  right  of  any  party  to  bring  a  new  action,  after 
the  determination  of  such  particular  estate. 

L.  1887.  cb.  688. 

I  1684.  Id.)  by  an  infant* 

An  action  for  the  partition  of  real  property  shall  not  be  brought 
by  an  infant,  except  by  the  written  authority  of  the  surrogate  of 
the  county  in  which  the  property,  or  a  part  thereof,  is  situated. 
The  authority  shall  not  be  given,  unless  the  surrogate  is  satisfied, 
by  affidavit  or  other  competent  evidence,  that  the  interests  of  the 
infant  will  be  promoted  by  bringing  the  action.  A  judgment  for 
a  partition  or  sale  shall  not  be  rendered  in  such  an  action,  unless 
the  court  is  satisfied  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  in  the  judg- 
ment. 

L.  1852.  ch.  277.  ||  1  and  2.  am'd. 

I  ISSS.  Guardian  ad  litem  i  liow  appMnted. 

A  guardian    ad    litem    for    an    infant    party,    in  an  action  for 
partition,  can  be  appointed  only  by  the  court. 
Id.,  and  2  R.  S.  317,  S  2  (2  Edm.  326).    Soe,  also,  |  472,  ante. 

i  ISSa.  [Am'd,  1884.]    Secnrltr- 

The  security  to  be  given  by  the  guardian  ad  litem  for  an  infant 
party,  in  an  action  for  partition,  must  be  a  bond  to  the  people  of 
this  State,  executed  by  him  and  one  or  more  sureties,  as  the 
court  directs,  in  a  sum  fixed  by  the  court,  conditioned  for  the 
faithful  discharge  of  the  trust  committed  to  him  as  guardian,  and 
W  'ender  a  just  and  true  account  of  his  guardianship,  in  any  court 
or  place,  when  thereunto  r^uired.  The  bond  must  be  filed  with 
the  dera,  before  the  guardian  enters  upon  the  ext  nition  of  his 
duties;  and  it  cannot  be  dispensed  with,  although  he  la  the  general 
fittrdian   of   the   infant. 

2R.  8.  317,  11  3  and  4  (2  K«lni.  .120).  am'd:  L.  IS84.  cb.  404.     8«-e  Rule  4. 
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ance,  under  which  he  claims,  is  ToiU  bemii»e  iDe  property  con- 
veyed was  held  adversely  to  the  graqtor.  The  plaint)^  ^ust  be 
allowed  to  prove  the  facts  to  bring  the  case  within  this  section. 
In  such  an  action  a  judgment  against  the  plaintiff  shall  not 
a^f^rd  costs  to  the  defendant:  but  where  the  defendant  Is  entitled 
to  costs  as  prescribed  in  section  .three  thousand  tWQ  hpndre4  ftnd 
twenty-nine  of  this  act,  they  may  be  taxed,  and  "the  person  who 
maintained  the  action  in  the  plaintiff's  nmiie  may  bd  compelled 
to  pay  the  same  as  prescribed  in  section  three  thousand  two  hun- 
dred and  forty-seven  of  this  act, 

Co.  Proc.,  S  111;  1  R.  S.  739,  §  147  (1  Edm.  69(». 

S  1S02.  Agralnst  'whoin  action  to  b«  hnmgKt, 

Where  the  complaint  demands  judgment  for  the  Immediate 
possession  of  the  property,  if  the  property  is  actually  occupied, 
the  occupant  thereof  must  be  made  defendant  in  the  action.  If 
It  is  not  so  occupied,  the  action  must  be  brought  against  some 
person  exercising  acts  of  ownership  thereupon,  or  claiming  title 
thereto,  or  an  interest  therein,  at  the  time  of  the  Cummencemcut 
o^  the  action. 

2  R.   S.  304,   S  4  (2  Edm.  312). 


{  1S08.  IVbo  may  be  Joined  a*  defendanta. 

In  either  of  the  cases  specified  in  the  last  section,  any  other 
person  claiming  title  to,  or  the  right  to  the  posBession  of,  the  real 
property  sought  to  be  recovered,  as  landlord,  remainderman,  re- 
versioner, or  otherwise  adversely'  to  the  plaintiff,  may  be  joined  as 
defendant  in  an  action  therefor. 

See  Co.  Proc,  §S  118  and  ISOO. 

S   1604.   IVlien  action   may   be  bronsht   for  no|t*paymeai 

of  rent* 

When  six  months'  rent  or  more  is  in  arrear,  upon  a  grant  re- 
serving rent,  or  upon  a  lease  of  real  property,  ana  the  grantor  or 
lessor,  or  his  heir,  devisee,  or  assignee,  has  a  subsisting  right 
by  law  to  re-enter  for  the  failure  to  pay  tlie  rent,  he  may  maintain 
an  action  to  recover  the  property  granted  or  demised,  without  any 
demand  of  the  rent  in  arrear,  or  re-entry  on  the  property. 

2  R.   S.  605,  S  80  (2  Edm.  C21). 


$  1505.  Id.;  fvben  rlgrbt  of  re-entry  is  reservrd  for  vmnt 
of  dliitresw. 

Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  or 
lessor  of  real  property,  in  default  of  a  suiticiency  of  goods  and 
chattels  whereon  to  distrain  for  the  satisfaction  of  rent  due»  the 
re-entry  may  be  made,  or  an  action  to  recover  the  property  de- 
mised or  granted,  may  be  maintained  by  the  grantor  or  lessor,  or 
his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the  pay- 
ment of  the  rent;  provided  the  plaintiff,  at  least  fifteen  days 
before  the  action  is  commenced,  Horvc.*^  upon  the  defendant  a 
W'ritten  notice  of  his  intention  to  ro-ontor,  personally,  or  by 
leaving  it  at  his  dwelling-house  on  the  premises  with  a  person  oV 
suitable  age  and  discretion;  or,  if  the  defendant  cannot  be  found 
with  due  diligence,  and  has  no  dwelling-house  on  the  premises, 
whereat  a  person  of  suitable  age  and  discretion  can  \)e  found, 
by  posting  it  in  a  conspicuous  place  on  the  premises. 

L.  1846,  cb.  274.  »  3  (4  Bdm.  432),  am'd. 

»<I2 


c.  14.  t.  1,  ».  1  R|CAL  PROPEKTY.  §g  1PQ6-10 


I  1BO0.  AetloM  aorainat  tenant,  -wrliett  proeecdlnira  to  1|«^ 
•tayed. 

At  aoF  time  befoce  fipnl  judgment  for  tbo  plaintiff  19  rendered, 
and  the  jud^ment-roU  is  filed,  in  an  action  brought  as  prescribed 
in  either  of  the  last  two  sections,  the  defendant  may  pay  or 
tender  to  the  plaintiff  or  his  attorney,  or  pay  into  court,  nil  the 
rent  then  in  arrear,  with  interest  and  the  costs  of  the  action  to 
be  taxed;  and  thereupon  the  complaint  must  be  dismissed. 

Amendinc  2  B.  S.  OOS.  I  82  (2  Bdm.  621). 

I  IBOfF*  Id*|  amqnnt  of  rent  in  arrear  tv  be  atated  fa 
JndvBient.  ^ 

In  snch  an  action,  a  verdict,  report,  or  decision  in  favor  of  the 
plaintiff,  roust  fix  the  amount  of  rent  in  arrear  to  the  plaintiff, 
or,  if  judgment  is  taken  by  default,  the  nmonnt  thereof  must  Im? 
ascertained  by  or  under  the  direction  of  the  court;  and,  in  eithex 
case,  it  must  be  stated  in  the  judgment. 

1  1508.  Id.  I  -vrhen  ||OM««»ion  to  be  restored  to  ^^^^i^^A^f* 

At  any  time  within  six  mouths  after  posuession  of  the  property, 
jiwarded  to  the  pluuitiff  iu  such  uu  action,  has  been  deliVi*red  to 
him  by  virtue  of  an  executiqa  issued  noon  a  judgment  rendered 
therein,  the  defendant,  or  any  perisou  who  has  succeeded  to  his 
interest,  or  a  mortgogve  of  the  lease,  or  of  any  part  thereof, 
who  waa  not  in  possession  when  final  judgment  was  rendered, 
may  pay  or  tender  to  the  plaintiff^  or  his  executor,  administrator, 
or  attorney,  or  may  pay  into  court,  for  the  use  of  the  i>erson  so 
entitled  thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  the  action,  with  interest,  and  gU 
either  charges  incurred  by  the  plaintiff. 

S  R.  B.  506.  fi  33  (2  Edm.  621). 

i  IKKW.  Tb^  same. 

Within  three  months  after  making  the  payment  or  tender,  the 
person  who  made  it,  or  his  representative,  may  apply  to  the  court 
for  an  order  that  possession  of  the  pro[)erty  be  delivered  to  him; 
and  thereupon,  upon  proof  of  the  facts,  and  payment  of  the  sum 
(|qe  by  reason  of  rent  accruing  since  the  judgment  was  rendered, 
apd  upon  compUauce  with  all  other  terms  to  be  complied  with  by 
the  grantee  or  lessee,  to  tlic  time  of  the  airjlication,  the  court 
must  mak^  ap  order,  directing  that  possession  of  the  property  be 
delivered  to  the  applicant,  who  sbjill  hold  and  enjoy  the  same, 
without  any  new  grant  or  lease  thereof,  according  to  the  terms  of 
the  origiqal  gr^nt  qr  luase.  Notice  of  the  application  must  be 
^ryed   upon  the  plaintiff's   attorney. 

2  B.  S.  500.  15  35  and  36  (2  Kdm.  522j. 

§  ISIO.  14.;  pne  of  property^  >vhen  net  off  afralnvt  reat. 

If  possession  of  the  property  recovered  has  been  delivered  to  the 
plaintiff,  by  virtue  of  an  execution  issued  upon  a  judgment  in  the 
action,  the  order  must  provide  for  seHir^r  olT  tl»e  sura  which  the 
plaintiff  has  made,  or  which  he  might,  without  wilful  neglect,  have 
made,  of  the  property,  during  the  oossession  thereof,  against  the 
rent  accruing  after  the  judgment  was  rendered,  and  for  re- 
imbnraement  to  the  applicant  of  the  balance,  if  any,  of  the  sum 
paid  into  court  by  him,  after  making  the  set-off  prescribed  in  this 
section. 

Id.,  i  36. 
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1  1511.  Property  olalmed  In  action  |  ko^r  deaeriked  In 
complaint. 

The  complaint  must  describe  the  property  claimed  with  common 
certainty,  by  settinj?  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  if  there  is  any,  or  in  some  other  appro* 
priate  manner;  so  that,  from  the  description,  possession  of  the 
property  claimed  may  be  delivered,  where  the  plaintiff  is  entitled 
thereto. 

2  R.  S.  304.   S  8  (2  Kdm.  313).  naiM.    See.  al«o.  |  1435.  ante. 

I  1512.  Motion  for  plalntlfTn  attorney  to  prodnee  lata 
atitliorlty. 

A  defendant,  in  sm  action  to  recover  renl  prooerty  or  the  posses- 
sion thereof,  may,  nt  nny  time  before  answerinir.  upon  nn  affidarit 
that  evidence  of  ihf*  nnthority  of  the  plain tifTs  nttomey  to  com- 
mence the  action  bns  not  been  served  upon  him,  apply,  upon 
notice,  to  the  court  or  judge  thereof,  for  an  order  directing  the 
attorney  to  produce  such  evidence. 

Amendiug  and  eonsolidutiDg  if  17  and  18,  2  R.  8. 

I  1613.  Order  tlierenpon. 

Upon  such  an  application,  the  court  or  judge  must,  in  a  proper 
case,  make  an  order,  requiring  the  plaintiff's  uttomiy  to  produce, 
as  directed  therein,  evidence  of  his  authority  to  commence  the 
action,  and  staying  all  proceedings  therein,  on  the  part  of  the 
plaintiff,  until  the  evidence  is  produced. 

Id..   S  Id. 

S  1514.  Evidence  of  anthoriti'. 

Any  written  reiiuest  of  the  plaintiff  or  his  agent,  to  the  plaintifTs 
attorney,  to  commence  the  action,  or  any  written  recognition  of 
liis  authority  so  to  do,  verified  by  the  affidavit  of  the  attorney,  or 
any  other  competent  witness,  is  sutficient  presumptive  evidence 
of  such  authority. 

Id..  I  20. 

I  1615.  If^'lien  onater  to  be  proved. 

Where  the  action  is  brought  by  a  tenant  in  common,  or  a  joint 
tenant,  against  his  co-tenant,  the  plaintiff,  besides  proving  his 
right,  must  also  prove  that  the  defendant  actually  ousted  him, 
or  did  some  other  act,  amounting  to  a  total  denial  of  his  right. 

Id..  I  27. 

{  1510.  Rale  when  tbere  are  distinct  occnpanta. 

Where  there  are  two  or  more  defendants,  and  it  is  alleged,  in 
the  answer  of  either  of  them,  that  he  occupies  in  severalty,  or 
that  he  and  one  or  more  of  his  co-defendants  occupy  jointly,  one 
or  more  distinct  parcels,  and  that  one  or  more  other  defendants 
possess  other  pan-els,  in  severalty  or  jointly,  the  court  may.  in  its 
discretion,  upon  the  application  of  the  plaintiff,  and  upon  &\i*i\ 
terms  as  justice  requires,  direct  that  the  action  be  divided  iu^o 
as  many  actions  ns  are  necessary.  If  the  action  is  not  so  divided, 
and  it  miKnis.  upon  the  trial,  that  the  allegation  is  true,  the 
plaintifi  lunst,  before  the  evidence  is  closed,  elect  against  which 
defendant  or  defeiKhmts  he  will  proceed;  and  i  j  dgment  dismiss- 
ing the  comjtlnint  must  thereupon  be  rendered,  .a  favor  of  the 
other  defendants. 

td.,    9    20.     In    RiilnstJtnrt-. 
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I  1617.  Tbe  last  aectlon  qvalliled. 

The  last  section  does  not  apply  to  a  case,  where  two  or  more 
defendants  occupy  different  apartments  in  a  building.  In  snch  a 
cnse,  in  an  action  to  recover  the  bnildin^?  and  its  curtilape.  the 
plaintiff  is  entitled  to  judgment  jointly  against  all  the  defendants 
who  are  liable  to  him. 

9  lol8.  l^ben  plaintiff  may-  reco-rer  avalast  one  deffen4« 
»nt  anliject  to  vim^tu  of  otl&era. 

^^tion  1516  of  this  act  does  not  apply  to  a  case,  where  one  or 
more  defendants,  answering  as  therein  prescribed,  hold  under 
another  defendant,  and  the  .plaintiff  elects  to  proceed  against  the 
latter,  snbject  to  the  rights  and  interests  of  the  former.  In  such 
a  ease,  the  proceedings  against  the  defendant  so  answering  must 
be  stayed  until  final  judgment;  and  if  the  plaintiff  recovers  tiuul 
judgment  against  the  defendant,  under  whom  they  hold,  the 
judgment  operates  as  a  transfer  to  the  plaintiff  of  that  defendant' e 
right,  title,  and  interest,  and  the  costs  of  the  defendant  or  defend- 
ants so  answering  are  in  the  discretion  of  the  court. 

§  1519.  Verdict,  etc.,  to  state  nature  of  plalntlfl'B  estate. 

A  verdict,  report,  or  decision,  in  favor  of  the  plaintiff,  in  nn 
action  specified  in  this  article,  must  specify  the  estate  of  the 
plaintiff  in  the  property  recovered,  whether  it  is  in  fee,  or  for  life, 
or  for  a  term  of  years,  stating  for  whose  life  it  is,  or  specifying 
the  duration  of  the  term,  if  the  estate  is  less  than  a  fee. 

f  1620.  Expiration  of  plaintiff's  title  before  trial. 

If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this 
article,  expires  after  the  commencement  of  the  action,  but  before 
the  trial,  and  he  would  have  been  entitled  to  recover,  but  for  the 
expiration,  the  verdict,  report,  or  decision  must  be  rendered 
according  to  the  fact;  and  the  plaintiff  is  entitled  to  judgment  for 
his  damages  for  the  withholding  of  the  property,  to  the  time  when 
his  right  or  title  so  expired. 

S  E.  S.  a06.  f  81  (2  Edm.  316). 

I  1521.  Abatement  of  action. 

The  provisions  of  title  fourth  of  chapter  eighth  of  this  act,  as 
applied  to  an  action  specified  in  this  article,  are  subject  to  the 
qualification  that  the  court  may,  in  its  discretion,  proceed  as  pre- 
scribed either  in  that  title  or  in  the  next  two  sections. 

SQtMtltiited  for  Id.,  §  32,  and  L.  186B. 

I  1582.  Action  to  be  divided,  i^rben  different  persons  snc- 
oeed  to  different  parcels. 

Where,  upon  the  death  of  a  party,  different  persons  succeed 
te  the  decedent's  title  to,  or  interest  in,  different  distinct  parcels 
of  the  property  sought  to  be  recovered,  the  court  may,  upon 
motion,  and  upon  such  terms  as  justice  requires,  direct  that  the 
action  be  divided  into  as  many  actions  na  are  necessary;  and 
that  the  successor  to  the  title  or  interest  of  the  decedent,  to  or 
in  each  distinct  parcel,  be  substituted  an  plaintiff  or  defendant, 
as  the  case  requires,  in  an  action  relating  thereto. 

I  1628.  Id. I  when  different  persons  succeed  to  real  prop- 
erty and  to  rents  and  proflts. 

Where  the  plaintiff  seeks  to  n»cover  damages  for  withholding 
the  property,  and,  upon  the  death  of  a  party,  different  persons  suc- 
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cecd  tu  tlio  decedent's  right  or  liability  for  those  damages,  and  to 
his  title  to  or  interest  in  the  property,  the  court  may,  upon  motion 
made  upou  notice  to  the  persons  to  be  affected,  and  upon  sucti 
terins  as  justice  requires,  direct  the  action  to  be  divided  into  two 
actions,  one  to  recover  the  possession  of  the  property,  with  the 
rents  and  profits  thereof  accruing  after  the  decedent's  death,  the 
other  to  r<*cover  the  danlAges  accruing  before  his  death;  and  that 
the  successor  in  interest  of  the  decedent,  with  respect  to  the 
cau8e  of  action  in  each  actiou,  be  subetituted  as  plaintiff  or 
defendant  therein,  as  the  case  requires. 
Rubfltftutcd    for  2   K.    S.   811,    S   54    (2   Bdm.   820). 

I  15:<-f.  lAm'd^  101  i.l  fSfTect  ol  Jud^meni  rendfer«<l  alter 
trittl   of   liiBue   of   faci. 

A  final  judgment  in  an  actiou  specified  in  this  article,  rendorc^l 
upou  the  trial  of  an  issue  of  fact,  is  couflusive,  as  to  ihy  title 
establishe<l  in  the  action.  uik>u  each  party  against  wliom  it  is  ren- 
dered, and  every  person  cluiuiiug  from,  through  or  under  him,  by 
title  accruing,  either  after  the  judgment-roll  is  filed,  or  after  a 
notice  of  the  pendency  of  the  action  is  filed  in  the  proper  county 
clerk's  office,  as  prescribed  in  article  ninth  of  this  title. 

*2  R.  R.  .-JIM),  i  3fi  (2  Edm.  :J17),  as  am'd  by  L.  1802,  oh.  483;  ntiiM  by 
L.   1911.   ch.  509.   In  i-ffect  Sept.    1.   1911. 

I  15«5.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept.  1,  lilll.J 

f    15241.    IAm*d,  lUll.J      Effect  of  Jadjirment  by  default,  etc. 

A  final  judgment  for  the  plaintiff,  rendered  in  an  action  speci- 
fied in  this  article,  otherwise  than  upon  the  trial  of  an  isisue  of 
fact,  is  conclusive  upon  the  defendant,  and  every  person  claim- 
ing from,  through,  or  uud(>r  him,  by  title  accruing,  either  after 
the  judgment-roll  is  filed,  or  after  a  notice  of  the  pendency  of 
the  action  is  filed  in  the  proper  county  clerk's  office,  as  prescribed 
in  article  ninth  of  this  title. 

Id.,    I   38.      Am'd   by   L.    lOU,    ch.    r>09.    la   effect   Sept.   1,    1911. 

fi  1627.      [Repealed  by  L.  1911,  cj).  509,  in  effect  feefit.  1,  l»ll.] 

S  1528.     [Repealed  by  L.  1911,  ch.  r»09,  iU  effect  Se^t.  1,  iDll.] 

I  1820.  [Am'd,  l»ll.i  Bff4^et  on  pi»aae«aloii  of  ^mismtlmm 
JndHrm^nt. 

Where  the  plaintiff  has  taken  possession  of  real  prop^rty  hjr 
virtue  of  a  final  judgment,  his  possession  shall  not  be  in  any 
way  affected  by  the  vacating  of  the  judgment.  In  such  a  case, 
if  the  defendant  thereafter  recovers  final  judvnnent  in  the  action, 
it  must  award  to  him  the  restitution  of  the  possession  of  the 
proi)erty;  and  he  may  have  an  execution  thereupon  for  the  de- 
livery of  the  possession  to  him,  as  if  he  was  plaintiff. 

id.,    i   41.   iinrd.      Am'd  by   L.    1011.   th.    509.   lu  effect   Sept.    1,    1911. 

S  lB»o.     [Repealed  by  L.  1911,  <h.  .TOO,  in  effect  Sept.  1,  l9ll.] 

S  1631.  DainaKen  recoverable  |  net-off  hy  d^fendatit. 

In  an  action,  brought  as  prescribed  in  this  article,  the  plaintiff, 
where  he  recovers  judgment  for  the  property,  of  possessioti  of 
the  property,   is   entitled   to   re<'over,   as  damages,   the  rents   and 
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j)rofits,  or  the  value  of  ihii  ils^e  atid  ot'Ciipation,  of  the  real  prop- 
erty recovered,  for  a  tecni  hot  exceed iof?  aix  years;  bat  the  dam- 
ages shall  not  include  the  value  of  the  use  of  any  improvements 
made  by  the  defendaAtt  ijf  thbisn  nnder  whom  he  daimji.  Where 
permanent  improvements  have  lieen  made,  in  irood  faith,  by  the 
defendant,  or  those  under  whom  he  claimiS,  whil6  holding',  under 
color  of  title,  adversely  to  the  plaintiff,  the  value  thereof  must 
h6  dllott-ed  *ttf  tb«»  d^fetldiint,  ilt  reduction  of  the  damages  of  the 
plaintiff,  bat  not  beyond  the  amount  of  those  damages. 
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article:  9BCOND. 

Action  foi  partition, 

Sse.  16fS.  ^ben  action  Cor  partition  may  ba  broociife, 

li».:«S.  lu.;    by    iviaaiudei-iuiiu. 

X334.  Id.;  by  an  iafant. 

A&35.  Guardian  ad  litem;  bow  appointed. 

1536.  Security. 

1^37.  When  beir  may  maintain  action  for  partltlos  «f  4«TfMd  fituyMM^ 

1538.  Who    muat    \»    partiea. 

1539.  Who    may    be    made    partiea. 

J  541).  Id.;    aa   to   peraona   ha  Ting   Uena. 
IMl.  Provision  wuere  a  party  la  unknown. 
1642.  Complaint   to   state    Interesta   of  partlM. 

1543.  Title    of    partiea    may    be    tried. 

1544.  Isauea  of  fact,   triable  by  Jury. 

1545.  When  title  to  be  ascertained  by  the  court. 
1640.  Interlocutory  judgment. 

1547.  i'artial    paitiuon;     wiien    made. 

1548.  Sharea  may  be  set  off  in  common. 

1549.  Appointment  of  commlaaloners. 
I[i50.  Commisalonera    to    l>e    sworn,    etc. 
1551.  Id.;  when  to  make  partition. 
1652.  Partition;   bow  made. 

1553.  ProTlsion    where    there    ia    a    particular    cttatflb 

1554.  Report    of    commlslonera. 
1556.  Pees    and    expenses. 

1556.  Confirming  or  setting  aside  report. 

1557.  Final  Judgment  on   report.     Effect  thereof. 

1558.  Judgment  muat   direct   delivery  of  poaaeaalon. 

1559.  Coats;    how   awarded.    Id.;    against  unknown  partlM. 

1560.  Sale  of  property:   when  direct  d. 
1501.  Reference   to   inquire   aa   to   creditors. 

1562.  Duty   of   referee. 

1563.  Money    to   be   paid    into   court.  ' 
'564.  Application   for  money. 

1565.  Payment   of   incombrancea. 

1566.  Other  parties   not  to  be  delayed. 

1567.  Sale  of  dower  intereat. 

1568.  Purchaser  to  hold  the  property  free  tberefrom. 

15(t9.  Gross  sum  to  be  paid  to  or  Inyested  for  tenant  in  dow«r,  Cttk 
ir»70.  Interests  of  owners  of  future  estates  to  be  protected. 

1571.  Maniod   woman  may   release  her  interest. 

1572.  Unknown    owners. 

1573.  ^>alc;   terma  of  credit  thereupon. 

1574.  Credit;    how    secured. 

1576.  Separate  aecuritlea. 
^576.  R-port    of    aale, 

1577.  Final   Judgment;    effect    thereof. 

1578.  'd.;   effect   thereof  upon   incumbrancers. 

1579.  Costa  and   expenses;   how   paid. 

1580.  Dlatrlbutlon    of    proceeds. 
15«1.  Sharea    of   infanta. 

1582.  Id.;    of   nnknown   and    absent   owners. 
ir>K3.  Id.;  of  tenants  of  particular  estatea. 

1584.  Court   may  require  security  to   refund. 

1585.  Security  to  be  taken  in  name  of  county  tressorer. 

1586.  Action   thereupon. 

1.%87.  Compensation    to    equalize    partition. 

15»8,  Proceedings  on  death  of  partiea. 

15«9.   Rents,    etc.,    may   be   adjusted. 

15iK).  Partition    by   guardian   of   infant,    committee  of  lunatic,   ste. 

1591.  Contents    of    petition. 

1592.  Court   may   authorise   partition. 

1593.  Effect  of  releases. 

1594.  When  the  State  is  Interested. 

1595.  Exemplified   copy  of  Judgment   may   be   recorded. 

I  1532.  l^'hen  action  for  partition  nmy  be  bronirlit. 

Where  two  or  more  porsons  hold  and  are  in  possession  of  rpfiJ 
property,  as  joint  tenants  or  ns  tenants  in  common,   io  whi^ 
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either  of  them  has  an  estate  af  inheritance,  or  for  life,  or  for 
years,  any  one  or  more  of  them  may  maintain  an  action  for  the 
partition  of  the  property,  according  to  the  respective  rights  of  the 
persons  interested  therein;  and  for  a  sale  thereof,  if  it  appears 
that  a  partition  thereof  cannot  be  made,  without  great  prejudice 
to  the  owners.  , 
2  R.  8.  317,  8  1  (2  Edm.  820).  am'd.    8m  BalM  65,  66. 

1  1533.  CAm'd,  1887.]    Id.}  by  renaalndermaii. 

Where  two  or  more  persons  hold  as  joint  tenants,  or  as  tenants 
in  common,  a  vested  remainder  or  reversion,  any  one  or  more  of 
them  may  maintain  an  action  for  the  partition  of  the  real  prop- 
erty  to  which  it  attaches,  according  to  their  respective  shares 
therein,  subject  to  the  interest  of  the  person  holding  the  particular 
estate  therein,  but  no  sale  of  the  premises  in  such  an  action  shall 
be  made  except  by  and  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed,  to 
be  recorded  by  the  person  or  persons  owning  and  holding  such 
particular  estate  or  estates;  and  if  in  such  an  action  it  shall 
appear  in  any  stage  thereof  that  partition  or  sale  cannot  be  made 
without  great  prejudice  to  the  owners,  the  complaint  must  be 
dismissed.  The  dismissal  of  the  complaint,  as  herein  provided, 
shall  not  affect  the  right  of  any  party  to  bring  a  new  action,  after 
the  determination  of  such  particular  estate. 

li.  1887,  cb.  688. 

i  1584.  Id.)  by  an  Infant. 

An  action  for  the  partition  of  real  property  shall  not  be  brought 
by  an  infant,  except  by  the  written  authority  of  the  surrogate  of 
the  county  in  which  the  property,  or  a  part  thereof,  is  situated. 
The  authority  shall  not  be  given,  unless  the  surrogate  is  satisfied, 
by  affidavit  or  other  competent  evidence,  that  the  interests  of  the 
infant  will  be  promoted  by  bringing  the  action.  A  judgment  for 
a  partition  or  sale  shall  not  be  rendered  in  such  an  action,  unless 
the  court  is  satisfied  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  in  the  judg- 
ment. 

Is.  1852,  cfa.  277.  ik  1  aDd  2.  am'd. 

f  1586i.  Gnardian  ad  litem  |  bow  appMated. 

A    guardian    ad    litem    for    an    infant    party,    in  an  action  for 
partition,  can  be  appointed  only  by  the  court. 
Id.,  and  2  B.  S.  317.  8  2  (2  Edm.  326).    See,  alao.  {  472,  ante. 

f  1586.  [Am*d,  1884.]    Secnrlty. 

The  security  to  be  given  by  the  guardian  ad  litem  for  an  infant 
party,  in  an  action  for  partition,  must  be  a  bond  to  the  people  of 
this  State,  executed  by  him  and  one  or  more  sureties,  as  the 
court  directs,  in  a  sum  fixed  by  the  court,  conditioned  for  the 
faithful  discharge  of  the  trust  committed  to  him  as  guardian,  and 
ia  »^nder  a  just  and  true  account  of  his  guardianship,  in  any  court 
or  place,  when  thereunto  r^uired.  The  bond  must  be  filed  with 
the  clerk,  before  the  guardian  enters  upon  the  ox€  Hition  of  his 
datlea;  and  it  cannot  be  dispensed  with,  although  he  lu  the  general 
g:iiardian   of  the   infant. 

2  B.  8.  317,  SS  3  nnd  4  (2  Wim.  ^20).  am'd ;  L.  1S84,  cb.  4(i4,     S«'e  Rule  4. 
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§  15:i7.  'When,  hpir  may  Baalataln  actlOA  for  #4^tl|i#fli  of 
deTlaed    property. 

A  person  daiminj?  to  be  entitled,  as  a  joint  tenant  or  a  tenant  in 
common,  by  reason  of  his  being  an  heir  of  n  iiersou  who  djinl, 
holding  and  In  pOHsesniou  of  real  property,  may  maintain  an  ac* 
tion  for  the  partition  thereof,  whether  he  is  in  or  out  of  nossea- 
sion,  notw'itlistanding  an  apparent  devise  tberepf  to  fiuotber  bv 
tlie  decedent,  and  jpOasession  under  such  a  derise.  Bnt  in  such 
an  action,  the  plaiutiCf  muBt  allege  %nd  e»t»b\\k^  tU^t  the  ap- 
parent devise  is  void. 

K.    J8;»3.   cb.   23vS,    |  2    (i  JSdm.  504). 

§  1588.  [Am*d,  18»0,  1K07,  1898,  100;$,  1900.1  M'ho  must 
l>e    iinrtien. 

£v(>iy  ])erson  having  an  undivided  «hnre»  in  posHeH«io^  or  other- 
wise, in  the  property,  &»  tenant  in  fee.  lor  life,  by  the  courtesy^ 
or  for  years;  every  pera^on  entitie<l  to  the  reversion,  rumaiuder  or 
inheritance  of  an  undivided  share,  after  the  determination  uf  a 
particular  estate  therein;  every  person  who,  by  any  contingency 
contained  in  a  devise  or  grant,  or  otherwise,  i»  or  may  becoiue 
entitled  to  a  beneficial  interest  in  an  undivided  share  thereof, 
provided  that  where  a  future  estate  or  interest  is  limited  in  any 
contingency  to  the  persons  who  shall  compose  a  certain  class 
upon  the  happening  of  a  future  event,  it  shall  lie  sullicient  to 
make  parties  to  the  action  the  persons  who  would  nave  been 
entitled  to  such  estate  or  interest  if  such  event  had  happened 
inunediately  before  the  commencemeut  of  tht*  action:  every  per- 
son having  an  inchoate  right  of  dower  ui  nn  undiviaed  share  in 
the  property;  and  every  person  having  a  right  of  dower  in  the 
propi'ity.  or  any  part  thereof,  which  has  not  hovii  admeasured, 
must  be  made  a  party  to  an  action  for  a  partition.  But  no  p<*r- 
son.  other  than  a  joint  tenant,  or  a  tenant  in  common  of  the 
property,  shall  be  a  plaintiff  in  the  action.  Whenever  an  action 
for  the  partition  of  real  property  shall  bo  brought  before  the 
expiration  of  three  years  from  the  time  when  letters  of  admin- 
istration or  letters  testamentary,  as  the  case  may  be,  shall  have 
Im'1'11  issu<'d  upon  the  estate  of  the  decedent  from  whom  the 
I>laintifr's  title  is  derived,  the  executors  or  administrators,  as 
the  case  may  be,  if  any,  of  the  estate  of  said  decedent,  shall 
be  nnule  parties  defendant.  In  case  no  executor  or  adminis- 
trator of  such  decedent  shall  have  been  appointed  at  ^e  time 
said  action  is  begun,  that  fact  shall  be  alleged  in  the  complaint. 
The  excrutors  or  administrators,  if  any,  as  the  case  may  be, 
of  a  dec»'ased  person,  who,  if  living,  should  be  a  party  to  such 
action,  shall  be  made  parties  defendant  therein,  and  in  case  no 
executor  or  administrator  of  such  deceased  person  shall  have 
been  appointed,  that  fact  shall  be  alleged  In  the  complaint. 
^Vhere  the  interlocutory  judgment  directn  a  sale  of  the  prem- 
ises sought  to  be  partitionetl,  or  of  s»»nie  part  thereof,  the  judg- 
nient  may.  in  the  <lis<Totion  of  the  court,  direct  that  the  prem- 
ises so  sold  pursuant  to  such  interlocutory  judgment  shall  N» 
free  from  the  lien  of  every  (1»'bt  of  such  d'eceilent  or  decedents, 
except  debts  which  were  a  lien  uperi  the  le'cmises  be^oro  the 
<h'ath  of  such  decedent  or  decedents.  When  the  action  J«* 
brought  before  three  years  have  elapsed  from  the  granting  o{ 
Mich  letters  of  administiation  or  letters  testamentarv.  as  the 
case  may  be,  upon  the  estate  of  the  dcedent  from  whom  the 
plaintiff  derived  his  title,  and  the  interlocutorv  judgment  direcis, 
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as  alM)Vt»  provided,  that  the  premises  shall  be  BOld,  fret'  from 
the  li<ui  or  debts,  the  final  judgment  Hhall  direct  that  the  pro- 
ceeds of  the  sale  remaininsT  after  the  paymeut  of  the  costs, 
referee*B  fees,  expenses  of  sjile,  tares,  assesameuts.  water  ratei^, 
and  lieuH  established  before  the  death  of  the  decedent.  includiuK 
any  sum  allowed  to  a  widow  in  satisf action  of  her  ri^ht  of 
dowor,  therein  directed  to  be  paid,  be  forthwith  paid  into  court 
by  the  referee  making  8iich  sale  by  depositinK  the  same  with 
the  county  tn^aKUrer  of  the  county,  in  which  the  trial  of  the 
action  is  placed,  to  the  credit  of  the  parties  entitled  thereto, 
to  await  the  further  order  in  the  premii^t's.  Where  the  action 
ia  brought  before  three  years  have  elapstMl  from  the  grautiuj^  of 
letters  of  administration  or  letters  testamentary,  as  the  case 
may  be,  upon  the  estate  of  a  deceased  person,  who,  if  livintr, 
should  be  a  party  to  the  action,  and  the  interlocutory  judgment 
directs,  as  above  provided,  that  the  premises  shall  be  sold,  free 
from  the  lien  of  debts,  the  tinul  judgment  shall  direct  that  the 
fUiare  of  the  proceeds  of  such  sale,  which  would  have  hc^m  his^ 
if  iiving.  be  paid  into  court  by  such  referee,  by  depositing  the 
same  with  such  county  treasurer,  to  await  the  further  order  iu 
tbje  premises.  Upon  the  certificate  of  the  surrogate  of  the 
county  of  which  the  decedent  wus,  at  the  time  of  his  death,  a 
resident,  showing -that  three  years  have  elapsed  since  the  issuing 
of  letters  testamentary  or  letters  of  administration,  as  the  casx* 
may  be,  upon  the  estate  of  said  decedent,  and  that  no  pntceed- 
iiigs  for  the  mortgage,  lease  or  sale  of  the  real  property  of  suid 
decedent  for  tlie  paymeut  of  his  debts  or  funeral  expenses,  or 
both,  is  pending,  and  upon  the  certiticate  of  the  county  clerk  of 
the  county  where  the  real  property  sold  under  the  interlocutory 
Judgment  is  located,  showing  that  no  notice  provided  for  in  sec- 
tion twenty-seven  hundred  and  tifty-one  of  the  code  of  civil  pro- 
cedure lias  been  iiled  iu  his  office,  the  court,  wherein  the  tinal 
Judgiuent  was  made  shall*  upon  tht^  application  of  any  party  to 
said  action,  make  an  order  directin;:  the  county  treasurer  to 
p^y  to  sajd  party  from  said  deixisit,  the  amount  to  whicii  he  is 
entitled  uiider  the  said  final  juilgment,  with  the  aucumulation 
thereon,  if  any,  less  the  fees  of  said  county  treasurer.  Any 
party  to  ituc^  a^tiuu  iway,  at  any  time  after  fiual  judgipedt. 
qf)on  notice  to  the  execut<  rs  or  nuniini.strnt<)rs  of  the  decedent 
from  whom  the  party  applying  derived  his  share  or  interest, 
apply  to  t|ie  court  in  which  said  action  is  pending  for  leave  to 
with<lraw  tbe  deposit  or  the  share  of  the  dij)osit.  adjudged  in 
the  final  jndgment  to  belong  to  him;  and,  upon  said  application, 
the  court  may,  in  its  discretion,  make  an  order  directing  the 
county  treasurer  to  pay  ov  ?  to  said  party  the  dex>osit,  or  the 
share  of  the  deposit,  adjudged  iu  the  final  judgment  to  belong  '  ^ 
him,  but  said  ord^r  shall  not  be  made  tnitll  said  party  so  apply- 
ing shall  have  furnished  a  bond  to  the  pt^iple  of  fhe  state  wC 
^ew  lofk  \\\  the  penalty  of  twice  the  amount  of  the  deposit 
f^ought  to  be  withdrawn,  with  two  or  more  good  and  sutllrient 
sureties,  approved  by  the  judge  or  justice  of  the  court  making 
such  order,  and  filed  with  such  approval,  in  the  office  of  the  clerk 
of  the  county  in  which  snch  action  is  pending,  to  the  eTct  that 
the  said  party  so  withdrawing  said  deposit  will  pay  any  and  all 
claims,  not  exceeding  the  amount  of  said  dei)osit,  when  Iheie- 
nnto  required  by  order  of  the  court  or  by  order  of  the  surrogate 
•r  of  tie  surrogate's  c<mrt  iu  a  proceeding  to  mortgage,  lease 
ar  sell  the  real  prop«»rty    >€  such  decedent.     Where  a  liuai  a& 
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e<?nntinff  hns  bet^n  had  hi  the  estate  of  said  deoetleiit  in  a  siir- 
n»>?ato's  conrt.  and  tortiticd  ropies  of  the  neeoiiiit  and  decree  of 
final  settUnnent,  showing  that  all  of  the  debts  of  the  decedent 
have  been  paid  in  full,  i8  filed  with  the  court  having  jurisdiction 
of  the  fund,  the  court  may  dispense  with  the  giving  of  a  bond 
and  direct  the  Immediate  payment  of  the  fund  to  the  parties 
entitled  thereto,  subject  to  the  provisions  of  article  second,  title 
three,  chapter  fifteen  of  the  code  of  civil  procedure.  But  where 
final  judgment  shall  be  rendered  in  any  action  for  partition  after 
three  years  have  elapsed  from  the  granting  of  letters  of  ad- 
ministration or  letters  testamentary,  as  the  case  may  be,  uiK>n 
the  estate  of  the  decedent  from  whom  the  plaintiff  derived  title, 
and  the  premises  shall  have  been  sold,  free  fnim  the  lien  of 
debts,  as  above  provided,  then,  upon  producing  to  the  court  the 
certificate  of  the  surrogate  of  the  county  of  which  the  decedent 
was  at  the  time  of  his  death  a  resident,  showing  that  throe 
years  have  elapsed  since  the  issuing  of  letters"  of  administration 
or  letters  testamentary,  as  the  case  may  be,  upon  the  estate 
of  said  decedent  and  that  no  proceeding  for  the  mortgage,  lease 
or  sale  of  the  real  property  of  the  decwlent  for  the  payment  of 
his  debts  or  funeral  expenses,  or  both,  is  pending,  and  upon  the 
certificate  of  the  clerk  of  the  county  where  the  real  property 
sold  under  the  interlocutory  judgment  is  located  showing  that  no 
notice  provide<1  for  in  section  twenty-seven  hundred  and  fifty-one 
of  the  code  of  civil  procedure  has  been*  filed  in  his  office,  the 
court  rendering  the  final  judgment  shall  dire<^t  the  payment  of 
the  different  shares  to  the  several  parties  entitled  thereto;  except 
that  the  share  of  a  deceased  person,  who,  if  living,  should  be 
a  party  to  the  action  shall  be  paid  into  court  as  above  pro- 
vided, unless  three  years  have  also  elapsed  since  the  granting  of 
letters  of  administration  or  letters  testamentary,  as  the  case  may 
be.  upon  the  estate  of  said  last  mentioned  deceased  person,  and 
like  certificates  of  the  surrogate  and  county  clerk  are  produced 
to  the  court. 

Am'd  l.y  L.  1S90.  ch.  277;  L.  1S97.  oh.  720:  L.  1S98,  eh.  78;  U  1905, 
eh.    002;    L.    11)09.   oh.    428.       In  effect   Sept.    1.    1909. 

S   1539.      [Ain*d,   1802.]     Wlio   may  be  made   pnrtleii. 

The  plaintiff  may,  at  his  election,  make  a  tenant,  by  the  cur- 
tesy, for  life,  or  for  years,  of  the  entire  property,  or  whoever 
may  be  entitled  to  a  contingent  or  vested  remainder  or  reversion 
in  the  entire  i)roperty,  or  a  creditor,  or  other  person,  having  a 
lien  or  interest,  which  attaches  to  the  entire  property,  a  defend- 
ant in  the  action.  In  that  case,  the  final  judgment  may  either 
award  lo  such  a  party  his  or  her  entire  right  and  interest,  or 
the  proceeds  thereof,  or  where  the  right  or  interest  is  contingent 
direct  that  the  proceeds  or  share  thereof  be  substituted  for  the 
properly  and  invested  for  whoever  may  eventually  be  entitled 
thereto,  or  may  reserve  and  leave  unafiFected  his  or  her  right  ami 
interest,  or  any  portion  thertH)f.  A  person  specified  in  this  sec- 
tion, who  is  not  made  a  party,  is  not  afifected  by  the  judgment 
in  the  action. 

2  R.  S.     jl  ,-<0,  am'd;   L.   1802,   ih.  581. 

§   1510,   Id.t    niii    to    pemona    having   lleim. 

The  plaintiff  may.  at  his  election,  make  a  creditor,  havini^  a 
lien  on  an  undivided  share  or  interest  in  the  property,  a  defend* 
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nnt  in  the  action.  In  that  case,  he  must  set  forth  the  nature  of 
the  lien,  and  specify  the  share  or  interest  to  which  it  attaches. 
If  partition  of  the  property  is  made,  the  lien,  whether  the  cred- 
itor is  or  is  not  made  a  party,  shall  thereafter  attach  only  to  the 
share  or  interest  assigned  to  the  party  upon  whose  share  or  in- 
terest the  lien  attached;  which  must  be  first  charged  with  its 
just  proportion  of  the  costs  and  expenses  of  the  action,  in  prefer- 
ence to  the  lien. 

Id.,   a  8  and  9.  and  U   1830.  cb.  320.   S  41   (2  Edm.  327).  am'd. 

1  1541.  Provliiloii  -vrbero   a.  party   !■   vnkno^rn. 

Where  a  defendant  having  a  share  or  interest  in  the  property 
is  unknown,  or  where  his  name  or  part  of  his  name  is  unknown, 
and  the  summons  is  served  upon  him  by  publication,  or  without 
the  State,  pursuant  to  an  order  for  that  purpose,  as  prescribed 
in  article  second  of  title  first  of  chapter  fifth  of  this  act,  the 
•  notice  subjoined  to  the  copy  of  the  summons  as  published,  or 
served  therewith,  must,  in  addition  to  the  matters  required  in 
that  article,  state  briefly  the  object  of  the  action,  and  contain  a 
brief  description  of  the  property. 

Id.,  I  12,  In  substance;  annulling  tbe  law  as  aettled  in  56  N.  Y.  369. 

§  1542.  Complaint   to   state   intereata   of  parties. 

The  complaint  must  describe  the  property  with  common  cer- 
tainty, and  must  specify  the  rights,  shares,  and  interests  therein 
of  all  the  partit's,  as  far  as  the  same  are  known  to  the  plaintiff. 
If  a  party,  or  the  share,  right,  or  interest  of  a  party,  is  unknown 
to  the  plaintiff:  or  if  a  share,  right,  or  interest  is  uncertain  or 
contingent;  or  if  the  ownership  of  the  inheritance  depends  upon 
an  executory  devise;  or  if  a  remainder  is  a  contingent  remainder, 
so  that  the*  party  cannot  be  named;  that  fact  must  also  be  stated 
iu  the  complaint. 

Id.,   §  5.  subd.  1  and  2,  and  §  7.  consolidated. 

§  1543.  Title    of    parties    may    be    tried. 

The  title  or  interest  of  the  plaintiff  in  the  property,  as  stated 
In  the  complaint,  may  be  controverted  by  the  answer.  The  title 
or  interest  of  any  defendant  in  the  property,  as  stated  in  the 
e(>mplaint,  mfty  also  be  controverted  by  his  answer,  or  the  answer 
of  any  other  defendant;  and  the  title  or  interest  of  any  defend- 
ant, as  stated  in  his  answer,  may  be  controverted  by  the  answer 
of  any  other  defendant.  A  defendant,  thus  controverting  the 
title  or  interest  of  a  co-defendant,  must  comply  with  section  521 
of  this  acf.  The  issues,  joined  as  prescribed  in  this  section, 
must  be  tried  and  determined  in  the  action. 

2  R.  S.  320,  Si  18  and  19  (2  Edm.  329),  am'd.  See  St  621  and  1204, 

EDtfi. 

§  1544.  Issues   of   fact   triable  by  Jury. 

An  issue  of  fact  joined  in  the  action  is  triable  by  a  jury. 
Unless  the  court  directs  the  issues  to  be  stated,  as  prescribed  in 
section  970  of  thia  act,  the  issues  may  be  tried  upon  the 
pleadings. 

18  a^» 
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f  1545.  When  title  to  be  ascertained  by  tbe  eonrt. 

Where  a  defendant  has  made  defnnlt  in  appearing  or  pleading, 
or  where  a  party  is  an  infant,  the  court  must  ascertain  the  rights^ 
shares,  and  interests  of  the  several  parties  in  the  property,  by 
a  reference  or  otherwise,  l>efore  interlocutory  judgment  is  ren- 
dered in  the  action. 

2  B.  8.  820,  1  22  and  part  of  |  23.  am*d.    Bee  Bala  6a 

§  1546«  iBterlociitory  Jndflrnient. 

The  mterJocutory  Judgment  must  declare  what  is  the  rifi^t, 
share,  or  Interest  of  each  party  in  the  property,  as  far  as  the 
same  has  been  ascertained,  and  must  determine  the  rights  of  the 
parties  therein.  WTiere  it  is  found,  by  the  verdict,  report,  or  de- 
cision, or  where  it  appears  to  the  court,  upon  an  application  for 
judgment  in  favor  or  the  plaintiff,  that  tlie  property,  or  any  part 
thereof,  is  so  circumstanced  that  a  partition  thereof  cannot  be 
made  without  great  prejudice  t9  the  owners,  the  Interlocutory 
judgment,  except  as  otherwise  expressly  prescribed  in  this  ar- 
ticle, must  direct  that  the  property,  or  the  part  thereof  which  is 
so  circumstanced,  be  sold  at  public  auction.  Otherwise,  an  in- 
terlocutory judgment  In  favor  of  the  plaintiff,  must  direct  that 
partition  be  made  between  the  parties,  according  to  th^ 
■pective  rights,  shares,  and  interests. 

See  Id.,  II  2S,  ^  and  81. 


I  1647.  Partial  partition  |  'vvlien  naade. 

Where  the  right,  share,  and  interest  of  a  party  has  been  as- 
certained and  determined,  and  the  rights,  shares,  or  Interests  of 
the  other  parties,  as  between  themselves,  remain  unascertainecl 
or  undetermined,  an  interlocutory  judgment  for  a  partition,  en- 
tered as  prescribed  in  the  last  s(»otion,  must  direct  a  partition,  an 
between  the  party  whose  share  has  been  so  determined  and  the 
other  parties  to  the  action.  Where  the  rights,  shares,  and  in- 
terests of  two  or  more  parties  have  been  thus  a«certalne<l  and 
deter*  linod,  the  interlocutory  judgment  may  also  direct  the  tmr- 
tition  among  them  of  a  part  of  the  property,  proportionate  to 
their  r  ^igregate  shares.  In  either  case,  the  court  may.  from  time 
to  timf .  as  the  other  rights,  shares,  and  interests  are  ascertained 
and  de\«rmined.  render  an  interlocutory  judgment,  directing  the 
partitiot.,  in  like  manner,  of  the  remainder  of  the  property. 
Where  an  interlocutory  judgment  is  rendered,  in  a  case  specified 
in  this  8\>ction,  the  court  may  direct  the  action  to  be  seyered,  and 
final  judgment  to  be  rendered,  with  respect  to  the  DOi;tion  of  the 
property  sot  apart  to  the  parties,  whose  rights,  shares,  and  inter- 
ests are  determined,  leaving  the  action  to  proceed  as  against  the 
other  parties,  with  respect  to  the  remainder  of  the  property:  and 
if  necessary,  tho  court  may  direct  that  one  of  those  parties  be 
substituted   as  plaintiff. 

U  1847.  c^.  490,   II  1.  2  (4  Edm.  613). 

t  1648.  81tar«>«  may  be  met  o(T  fn  eommon. 

Wher*  two  or  more  partios.  to  an  action  for  partition,  make  It 
appear  tf»  the  court,  that  thoy  dosire  to  enjoy  their  shares  In 
rommoB  ivith  raoh  other,  t!n^  iiitorlocutory  judgment  may,  in  the 
discretii  a  of  the  court,  dfroot  prirtition  to  be  so  made,  as  to  set 
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oif  to  tbom  iheir  gbaref  of  the  real  property  partitionedf  witboat 
fmrtition  as  between  themselyes,  to  be  held  by  them  in  commou* 

U    1847,  cb.  430,   i  4. 

S  1S40.  Appointment  of  commlsalonerft. 

Where  the  interlocutory  Juilgment,  in  an  action  for  partition, 
directs  a  partition,  it  must  designate  three  reputable  and  disin* 
terestc^  freeholders  as  commissioners,  to  make  the  partition  no 
directed. 

a  B.  8.  821,  fi  25  (2  Edm.  S31). 

I  ISSO.  Commlaiiioners  to  be  aw^ovn,  cto. 

Each  of  the  commissioners  mnst,  before  enterinfl:  upon  the  eze- 
cation  of  his  duties,  subscribe  and  take  an  oath  before  an  oAceir 
specified  in  section  842  of  this  act,  to  the  effect  that  he  will 
faithfully,  honestly  and  impartially  discharge  the  trust  reposed  In 
him.  Each  commissioner's  oath  must  be  filed  with  the  derk, 
before  he  enters  upon  the  execution  of  his  duties.  The  court 
may,  at  any  time,  remove  either  of  the  commissioners.  If  either 
of  them  dies,  resigns,  neglects  oi  refuses  to  serve,  or  is  remored, 
the  court  may,  from  time  to  time,  by  order,  appoint  another  pet* 
flon  in  his  place. 

Id.,  il  26,  27.    Bee  i  1006.  post. 

I  1551.*  Id. I  when  tQ  ni»k*  pnvtfttion. 

The  commissioners  must  forthwith  proceed  to  make  partition, 
ma  directed  by  tlie  Interlocutory  judgment,  unless  It  appears  to 
them,  or  a  majority  of  them,  that  partition  thereof,  or  of  a  par- 
ticnlar  lot^  tract,  or  other  portion  thereof,  cannot  be  made,  without 
srreat  prejudice  to  the  owners:  in  which  case,  they  must  make  a 
written  report  of  that  fact  to  the  court. 

Id.,  f  2S. 

I  165S.  Partition  I  how  made. 

In  making  the  partition,  the  commissioners  must  dlrlde  the 
property  into  distinct  parcels,  and  allot  the  several  parcels  thereof 
to  the  respective  parties,  quality  and  quantity  being  relatiT^ly 
considered,  according  to  the  respectire  rights  and  interests  of  thd 
parties,  as  fixed  by  the  intorlocutory  judgment.  They  must  desig- 
nate the  several  parcels  by  posts,  stones,  or  other  permanent 
monuments.  They  may  employ  a  surveyor,  with  the  necessary 
assistants,  to  aid  them  in  tfo  doing. 

Id.,    i  29. 

I  1553.  ProTlston  iprhere  tliere  i«  n  particular  estate. 

Where  a  party  has  a  right  of  dower  in  the  property,  or  a 
part  thereof,  which  has  not  been  admeasured,  or  had  an  estate 
by  the  curtesy,  for  life  or  for  years,  in  an  undivided  share  of  the 
property,  the  commissioners  may  allot  to  that  party  {lis  or  her 
share  of  the  property,  without  reference  to  the  duration  of  the 
estate.  And  they  may  make  psrtition  of  tho  share  so  allotted  to 
that  party,  among  the  parties,  who  are  entitled  to  the  remainder 
«r  reTersion  thereof,  to  be  enjoyed  by  them  upon  the  determiaa- 
of  the  particular  estate.  wh(Te,  in  the  opinion  ot  the  COQH 
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mUurionergy  rach  a  partition  can  be  mad*  withaat  prejudioe  to 
the  rights  of  the  parties. 

L.   1847,    eh.   480.    |  6   (4  Bdm.   614),   am*d. 

I  15S4«  Report  of  oommtaaioner*. 

All  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  They,  or  a  majority  of  them,  must  make  a  full  report  of 
their  proceedings,  under  their  hands,  specifying  therein  the  man- 
ner in  which  they  have  discharged  their  trust,  describing  the  prop- 
erty divided,  and  the  share  or  interest  in  a  share,  allott^  to 
each  party,  with  the  quantity,  courses,  and  distances,  or  other 
particular  description  of  each  share,  and  a  description  of  the 
posts,  stones,  or  other  monuments;  and  specifying  the  items 
of  their  charges.  Their  report  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded,  and  must 
be  filed  in  the  ofllce  of  the  clerk. 

S  B.   S.  822,   iS  80,  81.   88  (2  Edm.   881). 

§  1B56.  Feea  and  expenaea. 

The  feetf  and  expenses  of  the  commissioners,  including  the  ex- 
pense of  a  survey,  when  it  is  made,  must  be  taxed  under  the  direc- 
tion of  the  court;  and  the  atoiount  thereof  must  be  paid  by  the 
plaintifT,  and  allowed  as  part  of  his  costs. 

Id..  §  82;  Smith  y.  Broadstreet,  6  Cow.  213. 

(  1666.  Conflrminv  or  aetttnv  aalde  report. 

The  court  must  confirm  or  set  aside  the  report,  and  may,  if 
necessary,  appoint  new  commissioners,  who  must  proceed  aa 
directed  in  this  article.  , 

Id.,   I  84,  am*d. 

I  1667.  Final  Jadgnnent  on  report |  effect  thereof* 

Upon  the  confirmation,  by  the  court,  of  the  report  of  the  com« 
missioners  making  partition,  final  judgment,  that  the  partition  be 
firm  and  effectual  forever,  must  be  rendered,  which  is  binding 
and  conclusive  upon  the  following  persons: 

1.  The  piaintin;  each  defendant  upon  whom  the  summons  was 
served,  either  personally,  or  without  the  State,  or  by  publication, 
pursuant  to  an  order  obtained  for  that  purpose,  as  prescribed  in 
chapter  fifth  of  this  act;  and  the  legal  representatives  of  each 
party,  specified  in  this  subdivision.  So  much  of  section  445  of  this 
act,  as  requires  the  court  to  allow  a  defendant  to  defend  an  ac- 
tion, after  final  judgment,  does  not  apply  to  an  action  for  par- 
tition. 

2.  Each  person  claiming  from,  through,  or  under  such  a  party, 
by  title  accruing  after  the  filing  of  the  judgment-roll,  or  after 
the  filing,  in  the  proper  county  clerk's  office,  of  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 

3.  Each  person,  not  in  being  when  the  interlocutory  judgment 
is  rendered,  who,  by  the  happening  of  any  contingency,  becomes 
afterwards  entitled  to  a  beneficial  interest  attaching  to,  or  an 
estate  or  interest  in,  a  portion  of  the  property,  the  person  first 
entitled  to  which,  or  other  virtual  representative  whereof,  wa»  m 
party  specified  in  the  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  party,  whose  right  and 
faitereit  are  expressly  reserved  and  left  unalfectedt  as  preseribtd 
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in  section  1530  of  this  act,  or  to  a  person  claiming  from,  tbrongh, 
or  under  such  a  party.  , 

2  B.  8.  822,  I  86,  am'd.     See  i  446,  ante,  and  f  136,  Go.  Proc. 

I  1S68.  Jadvmeitt  must  dlreet  delivery  of  possesaloH* 

The  final  judgment  mnst  also  direct  that  each  of  the  parties, 
who  is  entitled  to  possession  of  a  distinct  parcel  allotted  to  him, 
be  let  into  the  possession  thereof,  either  immediately,  or  after  the 
determination  of  the  particular  estate,  as  the  case  requires. 

See  I  167S,  poet. 

i   15ff9«     Coats  I    ho^r    «vra.rded.       Id.|     ■ylnst    unlcnoirn 


The  filial  judgment  for  the  partition  of  the  property,  must  also 
award,  that  each  defendant  pay  to  the  plaintiff  his  proportion  of 
the  plaintiff's  costs,  including  the  extra  allowance.  The  sum  to 
be  paid  by  each  Jiust  be  fixed  by  the  court,  according  to  the  re- 
spectiT?  rights  of  the  parties,  and  specified  in  the  judgment.  If  a 
defendant  is  unknown,  his  proportion  of  the  costs  must  be  fixed 
and  speciued  in  lilcc  manner.  An  execution  against  an  unknown 
defendant  may  be  insned  to  collect  the  costs  awarded  against  him, 
as  If  he  was  named  in  the  judgment;  and  *iis  right,  share,  or 
interest  in  the  property  may  be  sold  by  yirtae  thereof,  as  if  he 
was  named  in  the  execution. 

2  R.  B.»  S  72,  am'd. 

f  1500.  SAle  of  property  I  -when  directed. 

If  the  commissioners,  or  a  majority  of  them,  report  that  the 
property,  or  a  particular  lot,  tract,  or  other  portion  thereof,  is  so 
circumstanced,  that  a  partition  thereof  cannot  be  made,  without 
great  prejudice  to  the  owners  thereof,  the  court,  if  it  is  satisfied 
that  the  report  is  just  and  correct,  may  thereupon,  except  as  otlier- 
wise  expressly  prescribed  in  this  article,  modify  the  interlocutory 
judgment,  or  render  a  supplemental  interlocutory  judgment,  re- 
citing the  facts,  and  directing  that  the  property,  or  the  distinct 
parcel  thereof  so  circumstanced,  be  sold  by  a  referee,  designated 
in  the  judgment,  or  by  the  shei^ff. 

Id.,  H  87  snd  81.    Bee  Rules  71  and  72. 

I  1661..  Reference  to  Inquire  n«  to  creditors. 

Before  an  interlocutory  judgment  for  the  sale  of  real  property 
ia  rendered,  in  an  action  for  partition,  the  court  must,  either 
with  or  without  application  by  a  party,  direct  a  reference,  to 
ascertain  whether  there  id  any  creditor,  not  a  party,  who  has  a 
lien  on  the  undiyided  share  or  interest  of  any  party.  But  the 
court  may  direct  or  dispense  with  such  a  reference,  in  its  dis- 
cretion, where  a  party  produces  a  search,  certified  by  the  clerk,  or 
by  the  clerk  and  register,  as  the  case  requires,  of  the  county 
where  the  property  is  situated;  and  it  appears  therefrom,  and  by 
the  affidavits,  if  any,  produced  therewith,  that  there  is  no  such 
outstanding  lien. 

Id.,  I  42,  as  am'd,  L.  1830,  ch.  320,  9  42. 

i  1602.  [Am'd,  1887.]    Duty  of  referee. 

Where  a  reference  is  directed,  as  prescribed  in  the  last  section, 
the  referee  must  cause  a  notice  to  be  published,  once  in  each 
week  for  six  successive  weeks.  In  such  newspaper  published  in 
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the  county  wherein  the  place  of  trial  is  designated,  as  shall  be 
designated  by  the  ourt  directing  said  reference,  and  also  in  a 
newspaper  published  in  each  county  wherein  the  property  is 
situated,  requiring  each  person,  not  a  party  to  the  action,  who, 
at  the  date  of  the  order,  nad  a  lien  upon  any  undiTided  afaiare  or 
interest  in  the  property,  to  appear  before  the  referee,  at  a  speci- 
fied place,  and  on  or  before  a  specified  day,  to  prove  his  lien,  and 
the  true  amount  due  or  to  become  due  to  him  by  reason  thereof. 
The  referee  must  report  to  the  court,  with  all  convenient  speed, 
the  name  of  each  creditor,  whose  lion  is  satisfactorily  proved  be- 
fore him,  the  nature  and  extent  of  the  lien,  the  date  thereof,  and 
the  amount  due  or  to  become  due  thereupon. 

'^  xt.  b.,  H  43;  L.  18b7.  ch.  086.     See  |  1578. 

S  1S03.  Mouey  to  be  paid  into  court. 

If  it  appears  by  the  pleadings,  or  by  the  evidence  in  the  action, 
or  by  the  report,  that  there  was,  at  the  date  of  the  order,  any 
existing  lien  upon  the  share  or  interest  of  a  party  in  the  property, 
the  interlocutory  judgment,  directing  the  sale,  must  also  direct 
the  officer  making  it  to  pay  into  court  the  portion  of  the  money, 
arising  from  the  sale  of  the  share  or  interest  of  that  party,  after 
deducting  the  portion  of  the  costs  and  expenses  for  whicn  it  ia 
liable.  , 

Id.,  fi  44. 

i    1664.  Application   for   money* 

Where  money  is  paid  into  court,  in  n  case  ppecified  in  the  laat 
section,  the  party  may  apply  to  the  court  for  nn  order  directing 
that  the  money,  or  such  part  thereof  as  he  claims,  be  paid  to 
him.  Upon  such  an  application,  he  must  produce  the  following 
papers : 

1.  An  affidavit,  made  by  himself,  or,  if  a  sufficient  excuse  ia 
shown,  by  his  agent  or  attorney,  stating  the  true  amount  acttially 
due  on  each  incumbrance,  and  the  name  and  residence  of  the 
owner  of  the  incumbrance,  as  far  as  they  are  known,  or  can  be 
ascertained  with  dtie  diligence. 

2.  An  affidavit,  showing  service- of  a  notice  of  the  application 
upon  each  owner  of  nn  incumhrance.  Service  of  the  notice, 
within  the  State,  must  be  personal,  or  by  leaving  it  at  the  own- 
er's residence,  with  some  person  of  suitable  age  and  discretion,  At 
least  fourteen  days  previous  to  the  application.  Service,  without  ^ 
the  State,  if  personal,  must  be  made  at  least  twenty  days  pre- 
vioiiR  to  the  application.  If  the  owner  of  the  incumbrance  resides 
witliont  the  State,  and  the  place  of  his  abode  cannot  be  aacer* 
tained.  with  reasonable  diligence,  notice  may  be  served  Upon  him 
by  publishing  it  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  once  in  each  weelt  for 
the  four  weeks  immediately  preceding  the  application. 

Upon  the  application,  the  court  must  make  euch  an  erder  as 
justice  requires. 
Id.,  §1  45  and  46.    See,  also.  Ifi  823  and  1015.  ante. 

S  1666.  Payment  of  Incnmbrnnces* 

When  the  whole  amount  of  the  unsatisfied  liens  tqpon  an  undi- 
vided share,  which  were  existing  at  the  date  of  the  order  of  ref- 
erence, has  been  ascertained,  the  court  must  order  the  portion  of 
the  money  so  paid  into  court,  on  account  of  that  ahare,  to  be  <iat" 
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iributed  among  the  creditors  having  the  liens,  according  to  the 
firlority  of  each  of  them.  Where  the  incumbrancer  is  not  a  party 
to  the  aciion,  the  clerk  or  other  oftlcer,  by  whom  a  lien  is  paid 
off,  mu8t  procure  batisfactlou  thereof  to  be  acknowledged  or 
proved,  ns  required  by  law,  and  must  cause  the  incumbrance  to 
l>e  duly  i^atlsfied  or  cancelled  of  record.  The  expense  of  so  doing 
mast  be  paid  out  of  the  portian  of  the  money  In  court,  belonging 
to  ^he  party,  by  whom  the  incumbrance  was  payable. 

2  &.  8..  H  47  and  48.    See  §  1578,  post. 

I  1560.  Otlxer  parties  not  to  be  delayed. 

The  proceedings  to  ascertain  and  settle  the  liens  upon  an  undi- 
vided share,  as  prescribed  in  the  last  three  sections^  shall  not 
affect  any  othe:*  party  to  the  action,  or  delay  the  paying  over  or 
Investing  of  money,  to  or  for  the  benefit  of  any  other  party,  upon 
whose  snare  or  Interest  in  the  property  there  does  not  appear  to 
be  any  existing  lien. 

Id.,  i  40.         • 

I  1S67.  Sale  of  do^trer  Interest. 

Where  a  party  has  an  existing  right  of  dower  in  the  entire 
property  directed  to  be  sold,  at  the  time  when  an  interlocutory 
judgment  for  a  sale  is  rendered  in  an  action  for  partition,  the 
court  must  consider  and  determine  whether  tJie  interests  of  all 
the  parties  require,  that  the  right  of  dower  should  be  ezaepted 
Xrom  the  sale,  or  that  it  should  be  sold. 
Id.»  I  00.  am'd.    See  §  1988.  ante. 

I  1568.  Purchaser  to  hold  the  property  free  therefron&. 

If  a  sale  of  the  property,  including  the  right  of  dower,  is 
directed,  the  interest  of  the  party  entitled  to  the  right  of  dower 
fihall  pass  thereby;  and  the  purchaser,  his  heirs  and  assigns,  shall 
hold  the  property  free  and  discharged  from  any  claim,  by  virtue 
of  that  riffht.  In  that  case,  the  dowress  is  entitled  to  receive, 
.from  the  proceeds  of  the  sale  of  the  whole  property,  a  gross  sum, 
in  satisfaction  of  her  right  of  dower,  or  to  have  one-third  of  those 
proceeds  paid  into  court,  for  the  purpose  of  being  invested  for  her 
benefit,  as  prescribed  in  the  next  section  with  respect  to  the 
dowress  of  an  undivided  share. 

Id.,   S  51,   am'd. 

I  1809.  [Am'd.  1013.1     Grona  sum  to  be  paid  to  or  Invested 
for  tenant  In  doiver,  etc. 

A  party  to  an  action  for  partition,  who  has  a  right  of  dower,  or 
18  a  tenant  for  life  or  for  years,  in  or  of  an  undivided  share  of  the 
pi-operty  sold,  is  entitled  to  receive,  from  the  proceeds  of  the 
sale,  a  gross  siun,  to  be  fixed  according  to  the  principles  of  law 
applicable  to  annuities,  in  satisfaction  of  his  or  her  estate  or 
interest.  The  written  consent  of  the  party  to  receive  such  a 
gross  sum,  acknowledged  or  proved,  and  certified,  in  like  manner 
ftfl  a  deed  to  be  recorded,  must  be  filed,  at  the  time  of,  or  before, 
the  filing  of  the  report  of  sale;  otherwise  the  court  must  direct 
that,  out  of  the  pi'oceeds  of  the  sale,  which  belong  to  the  un- 
divided sh-ji^re  to  which  the  estate  or  interest  attaches,  one-third, 
in  case  of  a  dowress,  and  in  4iny  other  case  arising  under  this 
section,  the  entire  proceeds,  or  snch  a  proportion  thereof  as  fairly 
i«presents  the  interest  of  the  holder  of  the  particular  estate,  be 
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Eaid  into  court,  for  the  purpose  of  being  invested  for  his  or  her 
onefit.  If  it  shall  appear  to  the  court  that  the  tenant  for  life 
or  for  years,  or  the  widow,  is  an  infant,  lunatic  or  otherwise 
incompetent,  and  that  a  general  guardian  or  committee  has  been 
duly  appointed,  upon  proof  that  it  will  be  for  the  best  interest 
and  advantage  of  the  estate  of  such  infant  or  lunatic  or  in- 
competent person,  the  court  may  authorize  and  direct  such 
guardian  or  committee,  in  the  name  of  such  infant,  lunatic  or 
incompetent  persoh,  having  such  estate  for  life,  or  years  or 
dower  right,  to  execute  an  instrument  under  seal,  acknowledged 
or  proved  and  certified  in  like  manner  as  a  deed  to  be  recorded, 
whereby  such  guardian  or  committee  shall  consent  to  accept  in 
lieu  of  such  estate  or  dower,  a  sum,  to  be  ascertained  by  the 
court  as  above  provided,  according  to  the  principles  applicable 
to  life  annuities;  and  upon  presentation  of  such  an  instrument 
to  the  court,  the  value  of  the  estate  for  life  or  for  years  or  dower 
so  ascertained  by  it  shall  be  paid  to  such  guardian  or  com- 
mittiK*.  Such  instrument  shall  have  the  same  force  and  effect 
as  a  deed  or  instrument  executed  and  acknowledged  by  a  com- 
petent person  or  a  person  of  full  age. 

2  R.  S..  ii  52,  63,  and  64,  am*d.  See  2  T.  ft  C.  483;  alao^  I  1579.  post; 
am'd  by  L.    1013,   cb.    450.     In  effect  Sept.   1.   1913. 

i  1570.  rAm'd,  1892.]  Intereata  of  owners  of  future  estates 
to  be  protected. 

Where  it  appears,  that  a  party  to  the  action  has  an  inchoate 
right  of  dower,  or  any  other  future  right  or  estate,  vested  or 
contingent,  or  that  any  person  or  persons  not  in  being  who  may 
by  any  contingency  become  entitled  to  any  interest  or  estate,  in 
the  property  sold,  the  court  must  fix  the  proportional  value  of  the 
right  or  estate,  according  to  the  principl(»s  of  law  applicable  to 
annuities  and  survivorships,  or  set  aside  so  much  of  the  proceeds 
of  sale  to  which  the  contingency  attaches,  and  must  direct  that 
proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured  or 
paid  over,  in  such  a  manner  as  it  deems  calculated  to  protect  the 
rights  and   interests  of  the  parties. 

L.  1S40,  ch.  177,  S  1  (4  Edm.  511),  am'd;  L.  1802,  ch.  581. 

S  1S71.  Married  woman  may  release  lier  Interest. 

A  married  woman  may  release  to  her  husband  her  inchoate 
right  of  dower,  in  the  property  directed  to  be  sold,  by  a  written 
instrinncMit,  duly  acknowledged  by  hor  and  certified,  as  required 
by  Inw  with  respect  to  the  aekuowledgniont  or  a  conveyance  to 
bar  her  dower;  which  must  be  filed  with  the  clerk.*  There- 
upon, the  share  of  the  proceeds  of  the  sale,  arising  from  her 
contingent  interest,  must  be  paid  to  her  husband. 

Id..  I  2. 

8  1672.  Unknown  ow^ners. 

If  a  person,  entitled  to  an  estate  or  interest  in  the  property 
sold,  is  made  a  party  as  an  unknown  defendant,  the  court  must 
provide  for  the  protection  of  his  rights,  as  far  as  may  be,  as  if 
ho  was  known  and  had   appeared. 

2  &.  8.  820,  i  55  (2  Bdm.  330).     S(>o,.alRo,  if  1541  and  1557,  mibd.  1,  ante. 
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f  1573.  Sale  I  terma  of  credit  thereupon. 

The  court  must,  in  the  hiterlocutorjr  judgment  for  a  sale,  direct 
the  terms  of  credit  which  may  be  flilowod  for  any  portion  of  the 
purchase-money,  of  which  it  thinks  proper  to  direct  the  invest- 
ment, and  for  any  portion  of  the  purchase-money,  which  is  re- 
quired to  bo  invested  for  the  benefit  of  a  person,  as  prescribed 
in  this  article. 

Id.,  i  38. 

t  1574.  Credit!  hofr  aeevred. 

The  portion  of  the  purchase-money,  for  which  credit  is  so  al- 
lowed, must  always  be  secured  at  interest,  by  a  mortgagee  upon 
the  property  sold,  with  a  bond  of  the  purchaser;  and  by  such 
additional  security,  if  any,  as  the  court  prescribes. 

Id.,  8  39. 

S  1576.  Separate  aeevrltiea. 

The  officer  making  the  sale  may  take  separate  mortgages  and 
other  securities  in  the  name  of  the  county  treasurer  of  the  county 
in  which  the  property  is  situated,  for  such  convenient  portions 
of  the  purchase-money,  as  are  directed  by  the  court  to  be  in- 
Tested;  and  in  the  name  of  the  owner,  for  the  share  of  any 
known  owner  of  full  age,  who  desires  to  have  it  invested. 

2  &.  S.  320,  I  40,  am'd.     See  f  745.  ante. 

I  1570.  Report  of  aale. 

Immediately  after  completing  the  sale,  the  officer  making  it 
must  file  with  the  clerk  his  report  thereof  under  oath,  containing 
a  description  of  each  parcel  sold,  the  name  of  the  purchaser 
thereof,  and  the  price  at  which  it  was  sold. 

Id.,  I  5». 

I  1877.  Final  Jmdflrment}  effect  thereof.  . 

If  the  sale  is  confirmed  by  the  court,  a  final  judgment  must  be 
entered,  confirming  it  accordingly;  directing  the  officer  making 
It  to  execute  the  proper  conveyances,  and  take  the  proper  securi- 
ties pursuant  to  the  sale;  and  also  directing  concerning  the  ap- 
plication of  the  proceeds  of  the  sale.  Such  a  final  jud«?ment  is 
binding  and  conclusive  upon  the  same  persons,  upon  whom  a 
final  judgment  for  partition  is  made  binding  and  conclusive  by 
section  1557  of  this  act;  and  it  effectually  bars  each  of  those  per- 
sons, who  is  not  a  purchaser  at  the  sale,  from  all  right,  title  and 
interest  in  the  property  sold. 

Id.,  II  60,  61a  ami  61b,  am'd.     See  |  1557,  ante. 

I  1678.  £Am'd,  1883.]  Id.;  effect  tbereof  vpon  Inoiim^ 
braneera. 

Such  a  final  judgment  is  also  a  bar  against  each  person,  not  a 
party,  w^ho  has,  at  the  time  when  it  is  renderiMi,  a  general  lien 
by  judgment  or  decree  on  the  undivided  share  or  interest  of  a 
party,  if  notice  was  given  to  appear  before  the  referee,  and  make 
proof  of  liens,  as  prescribed  in  section  1^02  of  this  act,  and  also 
against  each  person  made  a  party,  who  then  hiis  a  specific  lien 
on  any  such  undivided  share  or  interejst;  lint  a  person  having 
any  such  specific  lien  appearing  of  record  at  the  time  of  the  fil- 
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ing  of  the  notice  of  the  pendency  of  the  action,  who  is  not  made 
a  party,  is  not  affected  by  such  judgment. 

Id.,  i  61b;  L.  1630,  ch.  320,  I  45.  See  §|  1561  and  1562,  ante. 

I  1570.  CoatJi  and  expenses;  how  paid. 

Where  final  judgment,  confirming  a  f*ale,  is  rendered,  the  costs 
of  each  party  to  the  action,  and  the  expenses  of  the  sale,  includ- 
ing the  officer's  fees,  must  be  deducted  from  the  proceeds  of  the 
said,  and  each  party's  costs  must  be  paid  to  his  attorney.  But 
the  court  may,  in  its  discretion,  direct  that  the  costs  and  expenses 
any  trial,  reference,  or  other  proceeding  in  the  action,  bo  paid 
out  of  the  share  of  any  party  in  the  proceeds,  or  may  render 
judgment  against  any  party  therefor.  Where  a  proportion  of  the 
proceeds  is  to  be  paid  to,  or  invested  for  tho  benefit  of  any  per- 
son, as  prescribed  in  any  provision  of  this  article,  the  amount 
thereof  must  be  determined  by  the  residue  of  the  entire  pro- 
ceeds, remaining  after  deducting  the  costs  and  expenses  charge- 
able against  them. 

Id..  II  62  and  72.  am'd. 

i  1580.  [Am'd,  1008.]  DUtrlbatlon  of  proceeds!  duties  of 
oflieer  niaklni^  sale. 

The  proceeds  of  a  sale,  after  deducting  therefrom  the  costs 
and  expenses  chargeable  against  them,  must  be  immediately 
awarded  to  the  parties  whose  rights  and  interests  have  been 
sold,  in  proportion  thereto.  The  sum  chargeable  upon  any  share 
to  satisfy  a  lien  thereon,  must  be  paid  to  the  creditor,  or  re- 
tained, subject  to  the  order  of  the  court;  and  the  remainder, 
except  as  otherwise  prescribed  in  this  article,  must  be  paid  by 
the  officer  making  the  sale,  to  the  party  owning  the  share,  or  his 
legal  representatives  or  into  court  for  his  use.  Within  sixty 
days  after  the  entry  of  final  judgment,  unless  such  time  be  ex- 
tended by  an  order  of  the  court  entered  in  the  office  of  the  clerk 
within  said  sixty  days,  the  officer  making  the  sale  must  file  with 
the  clerk  his  report  under  oath  of  the  disposition  of  the  pro- 
ceeds of  the  sale,  accompanied  by  the  vouchers  of  the  persons 
to   whom   payments   were   ordered   to   the   made. 

5  R.  S.  326,  I  63.     Am'd,  L.  1008.  cb.  294.     In  efTect  Sept.  1,  1908. 

I  1581.  [Am'd,  1802,  1807.]     Shares  of  Infants. 

W^here  a  party  entitled  to  receive  a  portion  of  the  proceeds  is 
an  infant,  the  anirt  may  direct  it  to  be  invested  in  permanent 
securities  in  the  name  and  for  the  benefit  of  the  infant,  or  it  may 
direct  it  to  be  paid  over  to  the  general  guardian  of  the  said  in- 
fant when  the  guardian  shall  have  executed  to  such  infant  a 
bond  with  two  sureties  which  shall  be  approved  by  the  court; 
or.  if  any  of  the  moneys  arising  from  the  proceeds  of  such  sale 
shall  have  been  paid  to  the  county  treasurer,  and  on  due  proof 
that  such  money  has  remained  uninvested  in  permanent  securities 
for  the  space  of  three  months,  may  dinn't  the  same  to  be  paid 
to  the  general  guardian  of  such  infant  npon  his  giving  an  under- 
taking in  an  amount  and  with  sc^curities  satisfactory  to  the 
eourt  for  the  faithful  execution  of  his  trust.  In  the  case  of  an 
infant  residing  without  the  state,  and  having  in  the  state  or 
country  where  he  or  she  resides  a  general  guardian  or  person 
duly  appointed  under  the  laws  of  such  state  or  country,  to  the 
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control  and  entitled,  by  the  laws  of  such  state  or  country,  to  th4 
custody  of  the  money  of  such  infant,  the  court,  upon  satisfactory 
proof  of  such  facts  and  of  the  sufficiency  of  the  bond  or  security 
given  by  such  general  guardian  or  person  in  such  state  or 
country  by  the  certificate  of  a  judge  of  a  court  of  record  of  such 
state  or  country,  or  otherwise,  may  direct  that  the  portion  of 
such  infant  arising  upon  such  sale  shall  be  paid  over  to  such 
general  guardian  or  person. 

L.   1892,  ch.  658;  L.  1897,  ct.  602.     In  effect  Sept  1,  1897. 

i     168S.     [Am'd,     1888.]       Id.;     of    unknown    and    absent 


Where  a  person  has  been  made  a  defendant  as  an  unknown 
person,  or  where  the  name  of  a  defendant  is  unknown,  or  where 
the  summons  has  been  served  upon  a  defendant  without  the 
state,  or  by  publication,  and  he  has  not  appeared  in  the  action, 
the  court  must  direct  his  portion  to  be  invested  in  permanent  se- 
curities, at  interest,  for  his  benefit,  until  claimed  by  him  or  his 
legal  representatives,  but  after  the  lapse  of  twenty-five  years 
from  the  time  of  the  payment  into  court,  or  to  the  treasurer  of 
any  county,  of  any  portion  of  the  proceeds  of  the  sale  of  real 
property,  for  unknown  heirs,  heretofbre  or  hereafter  to  be  made 
in  any  action  of  partition,  without  any  claim  therefor  having 
been  mad«  by  any  person  entitled  thereto,  and  upon  there  being 
made  and  presented  to  the  court,  at  a  special  term  thereof,  proof, 
by  petition  or  otherwise,  showing  to*  the  satisfaction  of  the  court 
that  due  inquiry  for  such  unknown  heirs,  or  their  representatives, 
has  been  made  and  that  they  cannot  be  found,  and  that  no  claim 
has  been  made  for  such  portion  of  said  procee<la  by  any  person 
entitled  thereto,  proceedings  shall  thereupon  be  taken  In  said 
court,  and  an  investigation  had  therein  as  to  the  heirship,  death 
or  whereabouts  of  such  unknown  heirs  or  their  representatives, 
and  as  to  the  known  heirs  of  the  ancestor  of  such  unknown  heirs, 
the  next  of  kin,  representatives  and  distributees  of  such  known 
heirs,  and  as  to  all  persons  interested  in  such  proceeds,  and 
their  respective  interests  therein,  and  the  said  court  shall,  by 
an  order  made  in  the  action,  direct  that  a  notice  entitled  in  the 
action  and  signed  by  the  petitioner,  or  his  attorney,  and  directed 
to  such  unknown  heirs  or  their  representatives,  and  to  known 
heirs,  their  next  of  kin,  representatives  or  distributees,  and  all 
persons  interested  in  such  proceeds,  be  served  upon  them  by  the 
publication  thereof,  the  same  to  be  published  once  in  each  week 
for  six  successive  weeks  in  a  newspaper  published  in  the  county 
where  the  action  was  brought,  and  In  such  other  newspapers  as 
the  court  may  direct,  ordering  and  requiring  such  unknown  heirs, 
or  their  representatives,  and  all  known  heirs,  their  next  of  kin, 
or  representatives,  and  all  i)ersons  interested  in  such  proceeds, 
and  each  of  them  to  be  and  appear  in  said  court  at  a  special 
term  thereof,  at  a  time  and  place  to  be  specified  in  said  order 
and  notice,  and  at  least  six  weeks  from  the  date  of  the  first 
publication  of  such  notice,  to  then  and  there  establish  their  heir- 
ship and  identity,  kinship  and  iutcrcHt,  and  submit  any  proof, 
as  to  such  uuknow^n  heirs,  or  their  representatives,  and  the 
known  heirs,  their  next  of  kiu,  representatives  or  distributors, 
and  an  persons  interested  and  their  interest  in  such  proceeds, 
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they  may  desire,  and  that  in  case  of  their  default  in  so  doing, 
that  the  said  proceeds  will  be  distributed  and  paid  over  to  the 
known  heirs  of  the  ancestor  from  whom  such  unknown  heirs 
derived  title  thereto,  and  to  their  heirs,  next  of  kin,  representa- 
tives, distributees  and  assigns,  and  that  they  and  each  of  them 
shall  thereafter  be  forever  barred  of  and  from  all  and  every 
cause  or  causes  of  action  for  such  proceeds,  or  on  account 
thereof,  or  growing  out  of  the  distribution  thereof,  and  of  and 
from  all  right,  title,  claim  and  interest  in  and  to  such  proceeds, 
and  shall  be  deemed  to  have  surrendered  all  right,  claim  and 
interest  In  and  to  such  proceeds.  The  order  must  contain  a 
direition  that  a  copy  of  the  notice  must  be  served  on  each  of 
the  persons  named  in  the  order,  if  within  the  state,  in  the  man- 
ner prescribed  for  the  service  of  a  summons  on  a  defendant  in 
an  action  in  the  supreme  court,  at  least  twenty  days  before  the 
time  specified  in  the  notice.  The  publication  of  such  notice,  as 
required  by  said  order,  is  hereby  made  and  shall  be  deemed  and 
taken  for  all  purposes  to  be  due  and  complete  service  upon  each 
and  every  of  such  unknown  heirs  or  their  representatives,  and 
the  known  heirs,  their  next  of  kin,  and  representatives,  and  all 
persons  interested  in  such  proceeds,  of  due  notice  of  the  pro- 
ceedings to  distribute  and  pay  out  such  proceeds,  and  shall  be 
conclusive  upon  each  and  all  of  them.  Proof  of  such  personal 
service  may  be  made  by  the  affidavit  of  the  person  making  the 
same,  and  proof  of  the  publication  of  such  notice  may  be  made 
by  affidavit  of  the  publisher  of  such  paper  or  papers.  At  the 
time  and  place  specified  in  the  said  order  and  notice,  such  un- 
known heirs  or  their  representatives,  and  all  known  heirs,  their 
next  of  kin,  representatives  or  distributees,  devisees,  and  all 
persons  interested  in  such  proceeds,  shall  appear  in  court,  in 
person  or  by  attorney,  and  make  proof  establishing  their  heir- 
ship and*  identity,  kinship  and  interest  in  such  proceeds,  and 
upon  proof  being  made  to  the  satisfaction  of  the  court  of  the 
heirship  and  identity  of  the  unknown  heirs,  the  proceeding  for 
distribution  shall  be  dismissed.  And  if  such  unknown  heirs  or 
their  representatives,  do  not  so  appear  in  court  at  the  time  and 
place  spi'cificd  in  such  notice  and  order,  to  establish  their  heir- 
ship and  identity,  kinship  or  interest,  they  and  each  of  them, 
and  every  person  claiming  under  or  through  th€»m,  shall  there- 
aftt'r  be  forever  barred  of  and  from  all  and  every  cause  or 
causes  of  action  for  such  proceeds,  or  on  account  thereof,  or 
growing  out  of  the  distribution  of  such  proceeds,  and  of  and 
from  all  right,  title,  claim  and  interest  in  and  to  such  proceeds, 
and  shall  be  deemed  to  have  surrendered  all  right,  claim  and  in- 
teri'st  in  and  to  such  proceeds.  And  upon  pn)ofs  being  made 
of  such  publication,  and  showing  to  the  satisfaction  of  the  court 
that  such  unknown  heirs  or  their  representatives  can  not  be 
found,  or  are  dead,  the  said  court  shall  have  power  to  decree 
accordingly,  and  to  decree  that  the  share  or  interest  of  such  un- 
known heirs  in  such  real  property  was  vested,  at  the  time  of 
such  sale,  in  the  known  heirs  of  the  ancestor  from  whom  such 
unknown  heirs  derived  title  thereto,  and  to  (iecree  that  the  un- 
claimed portion  of  such  prtxecils  was  vested  at  the  time  of  such 
payment  in  such  known  heirs,  and  that  such  heirs,  their  heirs, 
next  of  kin,  representatives,   distributees,  devisees  and  assigns, 
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are  entitled  thereto;  and  the  said  court  shall  make  an  order  in 
snch  action,  directing  the  payment  to  them,  or  their  aligns,  of 
the  respective  shares  or  portions  of,  or  interest  in  such  proceeds 
to  which  they  are  entitled;  and  which  order  shall  be  entered  in 
the  office  of  the  clerk  of  the  county  where  the  original  action 
was  brought,  and  after  having  been  so  entered  for  three  months, 
shall  be  conclusive  evidence  of  the  regularity  of  the  proceedings 
upon  which  it  is  based,  and  of  all  tlie  facts  set  forth  therein; 
and,  upon  serving  upon  the  bounty  treasurer  a  certified  copy  of 
SQch  order,  the  treasurer  shall  so  pay  over  and  distribute  such 
proceeds,  after  deducting  his  lawful  commissions,  and  shall  there- 
upon be  exempt  from  all  liability  on  account  thereof;  and  if  any 
such  proceeds  shall  have  been  paid  over  by  any  county  treasurer 
to  the  treasurer  of  the  stale  of  New  York,  under  the  provisions 
of  section  seven  hundred  and  fifty-three  of  this  act,  due  notice 
of  said  applications  and  procecnlings  shall  be  given  to  the  comp- 
troller of  the  state  of  New  York,  and  the  said  proceeds  shall  be 
paid  out  by  the  treasurer  of  the  state  of  New  York,  as  pro- 
vided by  sections  seven  hundred  and  fifty-one  and  seven  hundred 
and  fifty-three  of  this  act,  and  upon  such  payment  he  shall  there- 
apon  be  exempt  from  all  liability  on  account  thereof. 
U  1893,  cb.  203. 

f  158S.  Id.|  of  tenants  of  partlealar  estates. 

Where  a  portion  of  the  proceeds  representing  an  undivided 
share  or  interest,  is>  invested  for  the  benefit  of  a  tenant  for  life, 
or  for  years,  or  of  a  widow,  as  prescribed  in  the  foregoing  pro- 
visions of  this  article,  the  court  must  cause  it  to  be  invested  in 
permanent  securities,  at  interest,  and  the  Interest  to  be  paid, 
from  time  to  time  as  it  accrues,  to  the  person  for  whose  benefit 
it  is  invested,  while  his  or  her  right  continues. 

2  R.  S.  320,  i  66,  am*d.     See  S  1569,  ante. 

f  1SS4.  Court  may  require  seearitT  to  refund. 

The  court  may,  in  its  discretion,  require  any  person,  before  he 
receives  his  portion  of  the  proceeds  of  the  sale,  to  give  such 
security  as  it  directs,  to  the  people,  or  to  such  parties  or  otht^r 
persons,  as  it  prescribes,  to  refund  the  same,  or  a  portion  thereof, 
with  interest,  if  it  thereafter  appears  that  lie  was  'not  entitled 
thereto. 

Id.,  f  67,  am'd. 

f  1S86.  SecarltT  to  be  taken  In  name  of  oonnty  treasurer. 

A  security  taken  under  any  provision  of  this  article,  except 
as  otherwise  specially  prescribed  therein,  must  be  taken  in  the 
name  and  official  title  of  the  county  treasurer  of  the  county  in 
which  the  property  sold  is  situated.  He,  and  his  successors  in 
office,  must  hold  the  same  for  the  use  and  benefit  of  the  persons 
interested,  subject  to  the  order  of  the  court. 

Id.,  i  68.  am'd  by  L.  1848,  cb.  277,  I  1   (4  EOm.  093).     See  i  745.  ante. 
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{  1580.  Action  thereupon. 

The  court  may  in  iU  discretion,  and  upon  such  teraui  and  condi- 
tions  as  justice  requires,  make  an  order,  allowing  a  peraon  inte^ 
ested  in  a  security  specified  in  the  last  section,  to  maintaia  am 
action  thereupon  in  the  name  of  the  county  treasurer. 

2  U,  8.  826,  I  71,  am'd.    See  ff  746.764,  ftOte. 

I  1587.  Compenaatlon  to  eanaliBe  partttloa* 

Where  it  appears  that  partition  cannot  be  made  equal  between 
the  parties,  according  to  their  respective  rights,  without  prejudice 
to  the  rights  or  interests  of  some  of  them,  the  final  judgment 
may  awArd  compensation  to  be  made  by  one  party  to  another  for 
equality  of  partition.  But  compeusation  cannot  be  so  awarded 
against  a  party  who  is  unknown,  or  whose  name  is  unknown. 
Nor  can  it  oe  awarded  against  an  infant,  unless  it  appears*  that 
he  has  personal  property  sufficient  to  pay  it,  and  that  big  in* 
terests  will  be  promoted  thereby. 

1  1588.  Proceedinffs  on  deat^  of  parties. 

If,  upon  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of 
two  or  more  defendants,  in  an  action  for  partition,  the  interest 
of  the  decedent  in  the  property  passed  to  a  person,  not  a  par^ 
to  the  action,  the  latter  may  be  made  defendant  by  the  order  of 
the  court;  and  a  supplemental  summons  may  be  isauedi  to  bring 
him  in  accordingly. 

2  R.  8.  887,  il  0  and  7  <2  Bdm.  402.  403). 

I  1580.  Rent«,  ete,,  may  7>e  adjusted* 

Nothing  contained  in  this  article  prevents  the  court  from  ad- 
justing, in  the  interlocutory  or  final  judgment,  or  otherwise,  as 
the  case  requires,  the  rights  of  one  or  more  of  the  parties,  aa 
against  any  other  party  or  parties,  by  reason  of  the  receipt,  by 
the  latter,  of  more  than  hia  or  their  proper  proportion  of  the  rents 
or  profits  of  a  share,  or  part  of  a  snare. 


f  1680.  [Aaa'd,    18t>5y    1805.1    IPnrtitloa    by     vnavdlan     ot 
infant,  eoatiuittee  •!  Ivnatle,  etc. 

Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  iM^ds 
real  property,  in  Joint  tenancy  or  in  common,  the  general  guard- 
ian of  the  'infant,  or  the  committee  of  the  idiot,  lanaiic,  oc 
habitual  drunkard,  may  apply  to  the  supreme  court  or  to  tte 
county  court  of  the  county,  wherein  the  real  property  is  situated, 
for  authority  to  agree  to  a  partition  of  the  real  property.  ^Vllere 
such  application  affects  the  interests  of  an  incompetent  iperson 
who  has  been  committed  to  a  state  institution,  and  is  an  inmate 
thereof,  notice  of  such  application  must  be  given  to  the  auperin- 
tejident,  actiuK  ^superintendent,  or  state  otficer  having  speciai 
jurisdiction  over  the  institution  where  the  inooupetent  pecsOB 
IS  confined. 

2  R.   S.   380,  831,  {$  843  and  80  <2  Edm.  941);  L.   iO0(,  «li.  4SL     la  ^tect 

Sept.  1,  1906. 

i  1591.  Contents  of  petition. 

Such  an  application  must  be  by  a  petition,  which  must  describe 
the  real  property  proposed  aud  to  be  partitioned;  must  state  the 
rights  and  interewts  of  the  several  owners  thereof;  must  specify 
the  particular  partition  proposed  to  be  made;  and  must  be  verified 
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by  affidavit.    The  court  may  order  notico  of  the  application  to  be 
given  to  such  persons  as  it  thinks  proper. 

Id.,   {  87. 

1  1692.  [Am'd,   18811.]    Court   muy   aatliorlme   partition. 

If,  after  due  inquiry  into  the  merits  of  the  application,  by  a 
reference  or  otherwise,  the  court  is  of  the  opinion  that  the 
interests  of  the  infant^  or  of  the  idiot,  lunatic,  or  habitual 
drunkard  will  be  promoted  by  the  partition,  it  may  make  an 
order   authorizing  the   petitioner  to  agr^e  to  the  partition  pro- 

Eosed,  and  in  the  name  of  the  infant,  or  of  the  idiot,  lunatic,  or 
abitual  drunkard,  to  execute  releases  of  his  right  and  interest 
in  and  to  that  part  of  the  property  which  falls  to  the  shares  of 
the  other  joint-tenants  or  tenants  in  common.  The  court  may, 
in  its  discretion,  for  the  furtherance  of  the  interests  of  said 
infant,  idiot,  lunatic,  or  habitual  drunkard,  direct  partition  to 
be  so  made  as  to  set  off  to  him  or  them  his  or  their  share  in 
common  with  any  of  the  other  owners,  provided  the  consent  in 
writing  thereto  of  such  owners  shall  be  first  obtained. 

2  R.  S.  330,  831,  §}  87  and  00;  L.  1886,  cb.  208. 

I   1S83.  Effect  of  releaii«B. 

Releases  so  executed  have  the  same  validity  and  effect,  as 
if  they  were  executed  by  the  person  in  whose  behalf  they  are 
executed,  and  as  if  the  infant  was  of  full  age,  or  the  idiot, 
lunatic,  or  habitual  drunkard  was  of  soimd  mind,  and  competent 
to  manage  his  affairs. 
Id..  S§  88&  And  91.  am'd. 

S   1594.   rAm'il,  1011.]     When  the  utm,te  1«  tater««4e«. 

The  people  of  the  state  may  be  made  a  party  defendant  to 
an  action  for  the  partition  of  real  property,  in  the  same  manner 
as  a  private  person.  In  such  a  case,  the  summons  mast  be 
served  upon  the  attomey-general,  who  must  appear  in  Ijehalf  of 
the  people,  but  where  the  people  of  the  state  of  New  York  are 
made  a  party  defendant,  as  herein  provided,  the  complaint  shall 
set  forth,  in.  addition  to  the  other  matters  required  to  be  set 
forth  by 'the  code  of  civil  procedure  detailed  fatts  showing  \he 
nature  and  extent  of  the  interest  iu  or  lien  on  the  said  real  prop- 
erty of  the  people  of  the  state  of  New  York  and  the  reason  for 
making  the  people  a  party.  Upon  failure  to  state  such  facts. 
the  compI<iint  shall  be  dismissed,  as  to  the  people  of  the  state 
of  New  Vork. 

Id.,  91  92  and  93,  am'd.     Am'd  L.  1911,  ch.  2d,  In  cGtect  S^pt.  1.   1011. 

t    15&5-  fixeiupUfied   copy  of  Jad^ment  may   be   recorded. 

An  exemplified  copy  of  the  judgment-roll,  or  of  the  final  judg- 
ment, in  an  action  for  partition,  may  be  recorded,  in  the  office 
lor  recording  deeds,  in  each  county  in  which  any  real  property 
affected  thereby  is  situated. 

Lw  18^6,  Cb.  182,  8  2  (4  B,dm.    438). 
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article:  third. 

Action  for  dower. 

1096.  Limitation  of  action  for  dower. 

1697.  Ajzalnat  whom  action  to  be  bronght. 

1698.  who  ma7  be  Joined  as  defendants. 

1689.  Id.;  where  defendants  claim  In  seTeralty. 
1900.  Damages  may  be  recoTered;  how  estimated. 

1001.  Id.;  In  action  against  alienee  of  husband. 

1002.  Id.;  where  several  parcels,  etc. 

1608.  Id.;  against  heirs,  etc.,  aliening  land. 
1004.  Action  barred  by  assignment  of  dower. 
1606.  GoUusive  recorery  not  to  prejudice  infant. 

1606.  Complaint. 

1607.  Interlocutory  Judgment  for  admeasurement. 

1606.  Oath  of  commissioners,  etc.;  removal;  fllllng  Tacaacy* 

1609.  Dower,  how  administered. 

1610.  Report  thereupon. 

1611.  Setting  aside  report. 

1612.  Fees  and  expenses. 
1618.  Final   Judgment. 

1614.  Plaintiff  may  recover  sum  awarded;  court  may  modify  JodgnMoA* 
1616.  Junior  Incumbrancers;   not  affected  by  admeasurement. 

1616.  Appeal  not  to  stay  execution,  if  undertaking  is  given. 

1617.  Plaintiff  may  consent  to  receive  a  gross  sum. 

1618.  Defendant  mav  consent  to  pay  it;  proceedings  ttaertapMi 

1619.  Interlocutory  Judgment  for  sale.  ' 

1620.  Id.;  directing  a  part  to  be  laid  off. 

1621.  Liens  to  be  ascertained. 

1622.  Id.;  payment  of;  or  sale  subject  to. 
1628.  Report  of  sale. 

1624.  Final  Judgment  thereon. 

1626.  Certain  provisions  of  article  second  made  appUeahle. 

I  1S86.  [Am'd,  1888.]    lilmltatlon  of  aoUon  for  dowov. 

An  action  for  dower  must  be  commenced  by  a  widow,  withls 
twenty  years  after  the  death  of  her  husband;  bnt  if  she  ia,  at 
the  time  of  his  death,  either: 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execntion  npon  con- 
▼iction  of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  snch  a  disability  is  not  a  part  of  the  time  limited 
by  this  section.  And  if  at  any  time,  before  such  claim  of  dower 
has  become  barred  by  the  above  lapse  of  twenty  years,  the  owner 
or  owners  of  the  lands  subject  to  such  dower,  being  in  possession, 
shall  have  recognized  such  claim  of  dower  by  any  statement 
contained  in  a  writing  under  seal,  subscribed  and  acknowledged 
in  the  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or 
if  by  any  judgment  or  decree  of  a  court  of  record  within  the 
same  time  and  concerning  the  lands  in  question,  wherein  such 
owner  or  owners  were  parties,  such  right  of  dower  shall  have 
been  distinctly  recognized  as  a  subRisting  claim  against  said 
lands,  the  time  after,  the  death  of  her  husband,  and  preTloaa 
to  such  acknowledgment  in  writhng  or  such  recognition  by 
judgment  or  decree,  is  not  a  part  of  the  time  limited  by  thUi 
section. 

1  R.  B.  742,  f  18  (1  Bdm.  693). 

I  169T.  Avainat  iprbom  action  to  be  brought. 

Where  the  property,  in  which  dower  is  claimed,  Is  actually 
occupied,  the  occupant  thereof  must  be  made  defendant  in  the 
action.    Where  it  is  not  so  occupied,  the  action  must  be  bronslit 
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agaiust  some  person  exercising  acts  of  ownership  thereuiwn,  or 
claiming  title  thereto,  or  an  interest  therein,  at  the  time,  of  the 
commencement  of  the  action. 
Seo  S  1502,  ante. 

i  1608.  [Am'd,  1013.]     Who  may  be  Joined  a«  defendants. 

1.  In  either  of  the  cases  specified  in  the  last  section,  any 
other  person,  claiming  title  to,  or  the  right  to  the  possession  of, 
the  real  property  in  which  dower  is  claimed,  may  be  joined 
as  defendant  in  the  action. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  in  an  action  for  dower  where  the^  ixiople  of  the  state 
of  New  York  have  an  interest  in  or  a  lien  ui)on  the  lands 
affected  thereby,  in  the  same  manner  as  a  private  person,  in 
such  a  case  the  summons  must  be  served  upon  the  attorney- 
general,  who  must  appear  in  behalf  of  the  people.  But  where 
the  people  of  the  state  of  New  Y"ork  are  made  a  party  defend- 
ant, as  herein  provided,  the  complaint  shall  set  forth,  in  addition 
to  the  other  matters  required  to  be  set  forth  by  the  code  of 
civil^  procedure,  detailed  facts  showing  the  particular  nature  of 
the  interest  in  or  the  lien  on  the  said  real  property  of  the  people 
of  the  state  of  New  York  and  the  reason  for  making  the  people 
a  party  defendant.  Upon  failure  to  state  sucn  facts  the  com- 
plaint shall  be  dismissed  as  to  the  people  of  the  state  of  New 
York. 

See  SI  452,  1503,  ante.     Am'd  L.  1913,  ch.  778.   In  effect  Sept  1,  1013. 

f  1S99.  Id. I  frhere  defendant*  claim  In  severalty. 

In  an  action  to  recover  dower,  in  a  distinct  parcel  of  real 
property  of  which  the  plaintiff's  husband  died  seized,  or  in  all 
the  real  property  which  ae  aliened  by  one  conveyance,  all  the 
persons  in  possession  of,  or  claiming  title  to,  the  property,  or 
any  part  thereof,  may  be  made  defendants,  although  they 
possess  or  claim  title  to  different  portions  thereof  in  severalty. 

f  1600.  Damase*  may  be  recovered)  bow  eiitliuated. 

Where  a  widow  recovers,  in  an  action  therefor,  dower  in 
property,  of  which  her  husband  died  seized,  she  may  also  recover, 
in  the  same  action,  damages  for  withholding  her  dower,  to  the 
amount  of  one-third  of  the  annual  value  of  the  mesne  profits  of 
the  property,  with  interest;  to  be  computed,  where  the  action  is 
against  the  heir,  from  her  husband's  death,  or,  w'here  it  is 
against  any  other  person,  from  the  time  when  she  demanded 
her  dower  of  the  defendant;  and  in  each  case,  to  the  time  of 
the  trial,  or  application  for  judgment,  as  the  (;ase  may  be;  but 
not  exceeding  six  years  in  the  whole.  The  damages  shall  not 
include  any  thing  for  the  use  of  permanent  improvements,  made 
after  the  death  of  the  husband. 

1  B.  S.  742,  fS  19.  20  and  21  (1  Edm.  604). 

t  1001.  Id.;  in  action  agralniit  alienee  of  hnnband. 

Where  a  widow  recovers  dower,  in  a  case  not  specified  in  the 
last  aection,  she  may  also  recover,  in  the  same  action,  damages 
for  withholding  her  dower,  to  be  computed  from  the  commence- 
ment of  the  action;  but  they  shall  not  include  any  thing  for  the 
use  of  permanent  improvements,  made  since  the  property  was 
aliened  by  her  husband.  In  all  other  respects,  the  same  must 
be  computed  as  prescribed  in  the  last  section. 
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f  1602.  Id.  I  where  Beveral  parcels*  etc. 

The  last  two  sections  do  not  authorize  the  recovery,  against  a 
defendant  who  is  joined  with  others,  of  damages  for  withholding 
dower,  in  any  portion  of  the  property  not  occupied  or  claimed 
by   him. 

Se«  II  1598  and  15»».  ante. 

I  1608.  Id. I  AgraiAiit  heirs,  ^te.^  aliening  land. 

Vv'here  a  widow  recovers  dower  in  real  property  aliened  by 
the  heir  of  her  husband,  she  may  recover,  in  a  separate  action 
against  him,  her  damages  for  withholding  her  dower,  from  the 
time  of  the  death  of  her  husband  to  the  time  of  the  alienation, 
not  exceeding  six  years  m  the  whole.  The  sum  recovered  from 
him  must  be  deducted  from  the  sum,  which  she  would  otherwise 
be  entitled  to  recover  from  the  grantee;  and  any  sum  recovered 
as  damages  from  the  grantee,  must  be  deducted  from  the  sum, 
which  she  would  otherwise  be  entitled  to  recover  from  the  heir. 

1  R.  S.  743,  I  22  (1  Edm.  004). 

I  1004.  Aetlon  barred  hy  aiialffiiinent  of  dovrer. 

The  acceptance,  by  a  widow,  of  an  assignment  of  dower,  In 
satisfaction  of  her  claim  upon  the  property  in  question,  bars  an 
action  for  dower,  and  may  be  pleaded  by  any  defendant. 

Id.,  I  23. 

S  1806.  Collaslre  recover^r  not  to  tt'^Jndlce  Infant. 

Where  a  widow,  not  having  a  right  to.  dower,  recovers  dower 
against  an  infant,  by  the  default  or  collusion  of  his  guardian, 
the  infant  shall  not  be  prejudiced  thereby;  but  when  he  comes 
of  full  age,  he  may  bring  an  action  of  ejectment  against  the 
widow,  to  recover  the  property  so  wrongfully  awarded  for  dower, 
with  damages  from  the  time  when  she  entcre<l  into  posaeosion, 
although  that  is  more  than  six  years  before  the  commencement 
of  the  action. 

Id.,   I  24,  am'd. 

1  1600.  Complaint. 

The  complaint,  in  an  action  for  dower,  must  describe  the 
property,  as  prescribed  in  section  1511  of  this  act;  and  must  set 
forth   the  name  of  the  plaintiflTs  husband. 

2  R.  S.  304,  I  10  (2  Edm.  313^  am'U.     Sec  |  1499,  ante. 

I  1G07.  Interlocutory  Jadsment  for  admeaiinremeat. 

If  the  defendant  makes  default  in  appearing  or  pleading;  or 
if  the  right  of  the  plaintiff  to  dower  is  not  disputed  by  the 
answer;  or  if  it  appears,  by  the  verdict,  report,  or  decision  upon 
a  trial,  that  the  plaintiff  is  entitled  to  dower  in  the  real  proi>erty 
described  in  the  complaint,  an  interlocutory  judgment  mu.Kt  be 
I'cndered:  which,  except  as  otherwise  prescribed  in  this  article, 
must  direct  that  the  plaintiff's  dower  in  the  property,,  particu- 
larly dcscribin;;  it,  be  admeasured  by  a  referee,  designated  in 
the  ju(lj,'nipnt.  or  by  three  reputable  and  disinterested  freeholders, 
dosi^'iiatt'd  therein,  as  (■(unmissionors  for  that  purpose. 

IJuM'd  ou  2  n.  S.  :ni,  ;  55;  id.  449  (2  Etlm.  320,  511). 

I    1008.    Oath    of    comntisaionera,    etc.i    reniOTali    fllliaor 

vacnnt'y. 

Kach  of  the  commissioners,  or  the  referee,  as  the  case  requires, 
must,  before  entering  up«»n  tlie  iwi'cntion  of  his  duties,  subscribe 
and  take  an  oath,  b<foii«  an  ollicer  sptvilied  in  section  842  of  this 
act,  to  the  cffeet,  that  In?  will  faithfully,  honestly  and  impartially 
discharge  the  trust  reposed  in  liini.  The  oath  must  be  filed  with 
the  olerk,   before  a  coinmi.ssi'>i"r  or  a   referee  enters  upon   the 
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•xecution  of  hifi  duties.  The  court  may;  at  any  time,  remoye 
the  referee,  or  either  of  the  commiBsionors.  If  either  of  them 
Uies,  resigns,  or  neglects  or  refuses  to  serve,  or  is  removed,  the 
court  may,  from  time  to  time,  appoint  another  person  in  his 
place. 

2  R.  «.  4S»,  St  11  and  12  (2  Bdm.  912),  am'd.     See  |  1560,  ante. 

i  1609.  Do^nrer»  how  adflfteasiired. 

The  referee  or  the  commiBsionera  must  execute  their  duties  in 
the  following  manner: 

1.  They  must,  if  it  la  practicable,  and,  in  their  opinion,* for 
the  best  interests  of  all  the  parties  concerned,  admeasure  and 
lay  off,  as  speedily  as  possible,  as  the  dower  of  the  plaintiff,  a 
distinct  parcel,  constituting  the  one-third  part  of  the  real  prop- 
erty of  which  dower  is  to  be  admeasured,  designating  the  part 
so  laid  off  by  posts,  stonei#,  or  other  permanent  monuments. 

2.  In  making  the  admeasurement,  they  must  take  into  con- 
sideration any  permanent  improTemeuts,  made  upon  the  real 
property,  after  the  death  of  the  plaintiff's  husband,  or  after  the 
alienation  thereof  by  him;  and,  if  practicable,  those  improvements 
must  be  awarded  within  the  part  not  laid  off  to  the  plaintiff;  or, 
if  it  is  not  practicable  so  to  award  them,  a  deduction  must  be 
made  from  the  part  laid  off  to  the  plaintiff,  proportionate  to  the 
benefit  which  slie  will  derive  from  so  much  of  those  improy&^ 
ments,  as  is  included  in  the  part  laid  off  to  her. 

8.  If  It  Is  not  practicable,  or  If,  In  the  opinion  of  the  referee 
or  commissioners,  it  is  not  for  the  best  interests  of  all  the  parties 
concerned,  to  admeasure  and  lay  off  to  the  plaintiff  a  distinct 
parcel  of  the  property,  as  prescribed  in  the  foregoing  subdivisions 
of  this  section,  they  must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  in  the  admeasurement. 

2  R.  8.  469.  i  13,  u  am'd  by  L.  1860,  eh.  438,  f  1. 

I  1610.  Report  thrr«apon. 

All  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  dnties;  but  the  acts  of  a  majority  so  met  are 
valid.  The  referee,  or  the  commissioners,  or  a  majority  of  them, 
must  make  a  full  report  of  their  proceedings,  specifying  therein 
the  naanner  in  which  they  have  discharged  their  trust,  with  the 
ttem.s  of  their  charges,  and  a  particular  description  of  the  portion 
admeasured  and  laid  off  to  the  plaintiff;  or,  if  they  report  that 
it  is  not  practicable,  or,  in  their  opinion^  it  is  not  for  the  best 
interests  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a 
distinct  parcel  of  the  property,  of  which  dower  is  to  be  ndnieas- 
ored,  they  must  state  the  reasons  for  that  opinion,  and  nil  the 
facts  relating  thereto.  The  report  must  be  acknowledp:e<l  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
and  must  be  filed  in  the  ofhce  of  the  clerk. 

la.,   S  13,  am'd  by  L.  1869,  ch.  433,  I  2. 

i  1611.  Settlnir  aalde  report. 

Upon  the  application  of  any  party  to  the  action,  and  upon 
Cood  cause  shown,  the  court  may  set  aside  the  report,  and,  if 
necessary,  may  appoint  new  commissioners,  or  a  new  referee, 
w1k>  iDUst  proceed,  as  prescribed  in  this  title,  with  respect  to 
those   first  appointed. 

id.,  i  10,  ajn'd. 

I  1012.  Keen  And  expeniseii. 

The  fees  and  expenses  of  the  commissioners,  or  of  the  referee, 
fnclnding  the  expense  of  a  survey,  wlien  it  is  made,  must  be  taxed 

881 


{§  1613-16  FOR  DOW£R.  c.  14, 1. 1,  a.  3 

under  the  diroction  of  the  conrt:  and  the  amount  thereof  must 
be  paid  by  the  plaintiff,  and  allowed  to  her,  upon  the  taxation 
of  lier  costs. 

^ulwtituted  for  id.,  8  25.     Set*  {  1555,  ante. 

S  1013.  Final  Judgment. 

Upon  the  rei)ort  bein^  confirmed  by  the  court,  final  judgment 
must  be  rendered.  If  the  referee  or  commissioners  have  admeas- 
ured and  laid  off  to  the  plaintiff  a  distinct  parcel  of  the  property, 
the  judgment  must  award  to  her,  during  her  natural  life,  the  pos- 
session of  that  parcel,  describing  it,  subject  to  the  payment  of 
all  taxes,  assessments,  and  other  charges,  accruing  thereupon 
after  she  takes  possession.  If  the  referee  or  the  commissioners 
report,  that  it  is  not  practicable,  or  that,  in  his  or  their  opinion, 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  so  to 
admeasure  and  lay  off  a  distinct  parcel  of  the  property,  the  final 
judgment  must  direct,  that  a  sum,  fixed  by  the  court,  and  speci- 
fied therein,  equal  to  one-third  of  the  rental  value  of  the  real 
property,  as  ascertained  by  a  reference  or  otherwise,  be  paid  to 
the  plaintiff,  annually  or  oftener,  as  directed  in  the  judgment, 
during  her  natural  life,  for  her  dower  in  the  property;  and  that 
the  sum  so  to  be  paid,  be  and  remain  a  charge  upon  the  prop- 
erty, during  her  natural  life.  The  final  judgment  may  also 
awani  damages  for  the  withholding  of  dower, 

Si*o  2  K.  S.  48U,  f  18,  aod  U  18C0,  ch.  433,  |  3  (7  Bdm.  449). 

I  1614.  Plaintiff  may  recover  ■nm  avrarAedt  court  laay 
mofllfy  Jntlffuieut. 

The  plaintiff  may,  from  time  to  time,  maintain  an  action 
against  the  owner,  or  a  person  who  was  the  owner  of  the  prop- 
erty, to  recover  any  instalment  of  the  sum,  so  awarded  to  her 
for  her  dower,  which  became  due  during  his  ownership,  and 
rcniaiuK  unpaid.  Or,  if  an  instalment  remains  due  and  unpaid, 
she  may  maintain  an  action  to  procure  a  sale  of  the  property, 
and  enforce  the  payment  of  the  instalments,  due  and  to  In^'ome 
due,  out  of  the  proceeds  of  the  sale.  Such  an  action  must  be 
conducted,  as  if  the  charge  upon  the  real  property  was  a  mort- 
gage to  the  same  effect.  If,  at  any  time,  it  is  made  to  appear  to 
the  court,  that  the  rental  value  of  the  real  property  has  materi- 
ally increased  or  diminished,  the  court  may,  by  an  order,  to  be 
made  upon  notice  to  all  the  persons  interested,  modify  the  final 
judgment,  by  increasing  or  diminishing  the  sum  to  be  paid  to 
the  plaintiff. 

U  LSGO.  vh.  433,  S  -1. 

S  lOtn.  Junior  Incambrancems  not  affected  by  admeaanre- 
ment. 

Wher(>  a  portion  of  the  property  is  admeasured  and  laid  off 
to  Ili(^  plaintitT  as  her  dower,  a  lien,  which  is  inferior  to  the 
plaintiff's  right  of  dower,  attaches,  during  the  life  of  the  plain- 
titT,  to  the  residue,  or  to  the  jMiPtion  or  share  of  the  residue 
which  was  subject  to  it,  as  if  the  portion  laid  off  to  the  plain- 
tiff had  not  been  a  part  of  the  i)r()perty. 

L.  1870,  ch.  717,  I  2,  am'd  by  L.  1874,  cL.  258  (9  Rdm.  880). 

%  lOKt.  Appeal  not  to  stay  exeenllon,  if  undertalcinff  la 
grlven. 

An  appeal  from  a   final   judgment,  awarding  to  the  plaintiff 

possession  of  the  i>art  admeasured  and  laid  off  to  her,  does  not 

stay  the  exiMMition  thereof,  mih»ss  the  court,  or  a  judge  thereof, 

grants  an  order  directing  such  a  stay.     Such  an  order  «hall  not 

be  granted,  if  an  undertaking  is  given  on  the  part  of  the   re- 
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spondent,  with  one  o^  more  rareties,  approved  by  the  court,  or 
a  judge  thereof,  to  the  effect  that,  if  the  judgment  appealed  from 
18  reversed  or  modified,  and  restitution  \b  awarded,  she  will  pay, 
to  the  person  edtitled  thereto,  the  value  of  the  use  and  occupa- 
tion of  the  part  so  admeasured  and  laid  off  to  her,  or  ot  the 
portion,  restitution  of  which  is  awarded,  during  the  time  she 
holds  possession  thereof,  by  virtue  of  the  judgment* 
li.  1869.  eh.  48S,  §  4  (7  Bdm.  4IK)).   See  H  1381,  188Z, 

I  1.617.  Platintlil  may  consent  to  l*eeelTe  *  ffvoss  smi. 

In  an  action  for  dower,  the  plaintiff  may,  at  any  time  before 
an  interlocutory  judgment  is  rendered,  by  reason  of  the  defend- 
ant's default  in  appearing  or  pleading,  or,  where  an  issue  of 
fact  is  joined,  at  any  time  before  the  commencement  of  the  trial, 
file  with  the  clerk,  a  consent  to  accept  a  gross  sum,  in  full  satis- 
faction and  discharge  of  her  right  of  dower  in  the  real  property 
described  in  the  complaint.  Such  a  consent  must  be  in  writing, 
and  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded.  A  copy  thereof,  with  notice  of  the  filing, 
must  be  served  upon  each  adverse  party  who  has  appeared,  or 
who  appears  after  the  filing. 

Ii.  1870,  cb.  717.  I  1  <7  Bdm.  771).  mm*A. 

S  1618.  Defendant  may  consent  to  pmr  tt|  pvoceedln^s 
tlierevpon. 

At  any  time  after  a  consent  is  filed,  as  prescribed  in  the  last 
section,  and  before  an  interlocutory  judgment  is  rendered,  any 
defendant  may  apply  to  the  court,  upon  notice,  for  an  order 
granting  him  leave  to  pay  such  a  gross  sum.  Thereupon  the 
court  may,  in  its  discretion,  and  upon  such  terms  as  justice  re- 
quires, ascertain  the  value  of  the  plaintiff's  right  of  dower  In  the 
property,  by  a  reference  or  otherwise,  and  make  an  order,  direct- 
ing payment,  by  the  applicant,  of  the  sum  so  ascertained,  within 
a  time  fixed  by  the  order,  not  excee<ling  sixty  days  after  service 
of  a  copy  thereof;  and  directing  the  execution  by  the  plaintiff 
of  a  release  of  her  right  of  dower,  upon  receipt  of  the  money. 
Obedience  to  the  order  may  be  enforced,  either  by  punishment 
for  contempt,  or  by  striking  out  the  pleading  of  the  offending 
party,  and  rendering  judgment  against  him  or  her  or  in  both 
modes. 

I  1619.  Interlocutory  Jndmnent  for  sale. 

Where  the  plaintiff's  consent  has  been  filed,  as  prescribed  in 
the  last  section  but  one,  and  she  is  entitled  to  an  interlocutory 
judgmont  in  the  action,  the  court  must,  upon  the  application  of 
either  party,  ascertain,  by  reference  or  otherwise,  whether  a  dis- 
tinct parcel  of  the  proi)erty  can  be  admeasured  and  lail  off  to 
the  plaintiff,  as  tenant  in  dower,  without  material  injury  lo  the 
interests  of  the  parties.  If  it  appears  to  the  court,  that  a  distinct 
parcel  cannot  be  so  admeasured  and  laid  off,  the  interlocutory 
judgment  must,  except  in  the  case  i^ecified  in  the  next  section. 
direct  that  the  property  be  sold  by  the  sheriff,  or  by  a  referee 
designated  therein;  and  that,  upon  the  confirmation  of  the  sale, 
each  party  to  the  action,  and  every  person  deriving  title  from, 
through,  or  under  a  party,  after  the  filing  of  the  judgment-roll, 
«r  of  a  notice  of  the  pendency  of  the  action,  as  prescribed  in 
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article  ninth  of  tbii  title,  bo  barred  of  and  from  any  riffbt,  titter 
or  interest  in  or  to  the  property  aold. 
h.  18T0,  ch.  TIT,  19  J  and  8,  «md. 

I  laao.  Id.)  dlveotlnflr  a  imvt  to  b«  laid  oM* 

In  a  case  specified  in  section  1617  of  this  act,  where  the  prop- 
erty, or  a  part  thereof,  consists  of  one  or  naore  Taeant  or  unim* 
proved  lots,  the  plaintiffs  consent  may  contain  a  stipulation  to 
take  a  distinct  parcel,  out  of  those  lots,  in  lieu  of  a  gross  sum. 
In  that  case»  the  interlocutory  judgment,  instead  of  directing  a 
sale,  may  direct  if  It  appears  to  be  Just  so  to  do,  that  commis- 
sioners be  appointed  to  admeasure  and  lay  off  to  the  plaintiff  a 
distinct  parcel,  out  of  the  vacant  or  unimproTed  lots;  and,  if 
there  is  any  other  property,  that  it  \)e  sold,  and  a  gross  sum  be 
paid  to  her  out  of  the  proceeds  thereof,  as  prescribed  in  the  next 
three  sections.  The  plaintlfTs  title  to  each  distinct  parcel,  ad* 
measured  and  laid  off  to  her,  as  prescribed  in  this  section,  is 
that  of  an  estate  of  inheritance  In  fee  simple.  In  admeasnring 
and  laying  off  the  same,  the  commissioners  most  consider  qaan* 
tity  and  quality  relatively,  according  to  the  value  of  the  plaintiff's 
right  of  dower  in  the  vacant  or  unimproved  lots,  out  of  which 
the  admeasurement  is  to  be  made;  which  must  be  ascertained, 
in  proportion  to  the  value  of  those  lots,  as  prescribed,  In  the  next 
three  sections,  for  fixing  a  gross  sum  to  be  paid  to  her  out  of 
the  proceeds  of  »  Mle. 

Id.,  i  6. 

{  loai.  lilens  to  be  ascertAlmecl. 

Before  an  interlocutory  judgment  is  rendered  tot  the  sale  of 
the  property,  the  court  must  direct  a  reference  to  ascertain 
whether  any  person,  not  a  party,  has  a  lien  upon  the  property, 
or  any  part  thereof.  £ixcept  as  otherwise  expressly  prescribed  in 
this  article,  the  proceedings  upon  and  subse<^uent  to  the  refer- 
ence must  be  the  same,  as  prescribed  in  article  second  of  this 
title,  where  a  reference  is  made  oa  prescribed  in  section  isyoi 
of  this  act 

Id.,  f  a.  am*d  by  U  1674,  efa.  266  (9  Edn.  880). 

I  1038.  Id.  I  payment  ofp  or  sale  awbjeet  to. 

Where  the  interlocutory  jiidgment  directs  a  sale,  if  the  right 
of  dower  of  the  plaintiff  is  inferior  to  any  other  lien  upon  the 
property,  the  judgment  may,  in  the  discretion  of  the  court,  direct 
that  the  property  be  sold  either  subject  to  the  lien,  or  diadiarged 
from  the  lion;  and,  in  the  latter  case,  that  the  officer  malting  the 
sale  pay  the  amount  of  the  lien,  oat  of  the  proceeds  of  the  salew 

w..  «  4. 

S  less.  Repovt  of  sale. 

Immediately  after  completing  the  sale,  and  executing  the  proper 
oonveyanee  to  the  purchaser,  the  officer  making  the  sale  must 
make  and  file  with  the  clerk  a  report  thereof,  showing  the  luune 
of  the  purchaser,  and  the  purchase-price  paid  by  him,  or,  if  the 
property  was  sold  in  parcels,  the  name  of  each  pnrehaeer,  and 
the  price  and  a  description  of  the  parcel  sold  to  aim;  the  euoM 
which  the  officer  has  paid  out  of  toe  proceeds  of  the  sale,  por- 
suant  to  the  interlocutory  judgment;  the  purpose  for  which  each 
•payment  was  made;  the  amount  and  items  of  his  fees  and  ez- 
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^nses;  and  the  net  amount  of  the  proceeds^  after  (deducting  the 
payments. 
L.  1870,  eh.  m,  |  9. 

i  1024.  Final  Indgrmemt  tkcreoflC 

Upon  confirming  the  sale,  the  court  must  ascertain,  %b7  a  refer- 
ence or  otherwise,  the  rights  and  interests  of  each  of  the  parties 
in  and  to  the  proceeds  of  the  saie,  and  also  what  gross  sum  of 
money  is  equal  to  the  value  of  the  plaintiffs  dower  in  the  net 
proceeds  of  the  sale,  calculated  upon  the  principles  applicable  to 
life  annuities.  The  court  must  thereupon  render  final  judgment, 
confirming  the  sale,  and  directing  that  the  gross  sum  so  ascer- 
tained be  paid  to  the  plaintiff,  in  full  satisfaction  of  her  right  of 
dower;  and  that  the  remainder  of  the  proceeds  of  the  sale  be 
distributed  among  the  persons  entitled  thereto. 

Id.,  f  5,  am*d. 

I  1628.  Certain  pvoTisioaa  of  article  Mecoad  laade  ap« 
plieable. 

The  proyisfons  of  article  second  of  this  title,  relating  to  a  sale 
made  as  prescribed  in  that  article,  and  to  tlie  distribution,  invest- 
ment,  and  care  of  the  proceeds,  apply,  aa  far  as  they  are  appli- 
cable, to  a  sale  made  as  prescribed  in  this  article,  and  to  the 
distribution  of  the  proceeds  of  a  sale,  as  prescribed  Im  the  last 
section. 

8m  H  1580>1686,  ante. 
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AJaTICLK  FOURTH. 

Action  to  foreclose  a  mortgage, 

8oc.  1620.  Final  judgment;  what  to  contain. 

1027.  PeiKon   Habit*   for    mortjsagt;   debt   may    bo   made  defendant,   •te.; 

whon  people  uf  htate  may  be  maUe  a  party. 
1G28.  Othor  actions  for  murtgnge  dobt,   when   prohibited. 
I(i29.  Complaint   to  vtnte  whetlter  auoh   action  brought. 
1630.  If  Judgment  rendered  therein,  execution  moat  be  retvriMd. 
KCil.  Notice  of  itendeucy  of  action  to  be  filed. 
1032.  KfTect  of  conveyance  ui)ou  sale. 
HK;J.  T)isposltion   of   Burplua. 

1(t:t-l.  Wlien  comphilnt  to  Ite  dismlased  on  payment  of  torn  doe. 
1035.  Payment  after  Ju<lgment;    when   procecdluga  to  be  stayed. 
1<>3G.  Wh<'n  part  only  of  the  property  to  be  sold, 
1037.  When  the  whole  property  may  be  sold. 

I   leSBO.   Pinal  Jndirmenti  -wliat  to  contain. 

In  an  notion  to  foredosp  a  niort^ffipe  upon  real  property,  if  the 
fyitiintiff  becomes  entitled  to  final  judgment,  it  must  direct  the 
tfale  of  the  property  mortpajared,  or  of  such  part  theroof  as  is 
Bufficient  to  disrhar?e  the  mortgage  debt,  the  expenses  of  the 
sale,  and  the  costs  of  the  action. 
2  B.   S.   101,   §   151   (2  Edm.   190). 

I  1027.  [Ani'dy  IS&O,  1008,  1011,  1012.]  Person  liable  for 
waortgAge  debt  may  be  made  defendant,  etc.;  -when  people 
of  state  may  be  made  a  party. 

1.  Any  person  who  is  liable  to  the  plaintiff  for  the  payment  of 
the  debt  secured  by  the  mortgage  may  be  made  a  defendant  in 
the  action;  and  if  he  has  appeared  or  has  been  personally  served 
with  the  summons,  the  final  judgment  may  award  payment  by 
him  of  the  residue  of  the  debt  remaining  unsatisfied,  after  a  sale 
of  the  mortgaged  property,  and  the  application  of  the  proceeds, 
pursuant  to  the  directions  contained  therein. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  to  an  action  for  the  foreclosure  of  a  mortgage  on  real 
property,  where  the  people  of  the  state  of  New  York  have  an 
mterest  in  or  a  lien  on  the  said  real  property  subsequent  to  the 
lien  of  the  mortgage  sought  to  be  foreclosed  in  said  action,  in 
the  same  manner  as  a  priyate  person.  In  such  a  case  the  sum- 
mons must  be  served  upon  the  attorney -general,  who  must  ap- 
near  in  behalf  of  the  people,  but  where  the  people  of  the  state  of 
New  York  are  made  a  i)artj'  defendant,  as  herein  provided,  the 
cuuiplaiut  shall  set  forth,  in  addition  to  the  other  matters  required 
to  be  sot  forth  by  the  code  of  civil  proct^dure  detailed  facts  show- 
ing tlie  particular  nature  of  the  interest  in  or  the  lien  on  the  said 
real  property  of  the  people  of  the  state  of  New  Y'ork,  and  the 
reason  for  making  the  people  a  party  defendant.  Upon  failure  to 
state  such  facts,  the  conii)laint  shall  be  dismissed  as  to  the  peo- 
ple of  the  state  of  New  York. 

3.  In  all  cases  where,  prior  to  September  first,  nineteen  hundred 
and  eight,  the  attorney-general  shall  have  appeared  in  behalf  of 
the  people  of  this  state,  in  an  action  for  the  foreclosure  of  a  mort- 
gage, such  appearance  shall  be  as  valid  and  effectual  as  though 
chajiter  two  hundred  and  eighty-four  of  the  laws  of  nineteen  hun* 
dred  and  eiirht  had  been  in  force  at  the  time  of  such  appearance, 
whether  sudi  aetions  were  pending  or  concluded  when  such  chap- 
ter took  efleet,  anything  in  such  chapter  to  the  contrary  notwith- 
standing, provided,  however,  that  nothing  herein  contained  shall 

soo 


c.  14, 1. 1,  a.  4  MORTGAGE.  §{  1628-33 

affect  the  right  or  title  of  any  person  claiming  such  real  property 
nnder  letters  patent  issued  by  the  people  of  the  state,  for  a  valu- 
able consideration  before  this  act  shall  take  effect. 

Id..  Sfi  162  and  164,  and  Co.  Proc.  part  of  $  167.  L.  1880,  ch.  628;  L.  1908. 
eta.  284:  U  1911.  ch.  26:  L.  1912.  ch.888.1n  effect  Sept.   1.  1912. 

S  leaS.  other  actions  for  mortirase  debt»  wlnea  prohib- 
ited. 

While  an  action  to  foreclose  a  mortgage  upon  real  property  is 
pending  or  after  final  judgment  for  the  plaintiff  therein,  no  other 
action  shall  be  commenced  or  maintained,  to  recover  any  part 
of  the  mortgage  debt,  without  leave  of  the  court  in  which  the 
former  action  was  brought. 

Id..   8  153. 

§   1629.  Complaint  to  state  whether  snch  action  hronffht. 

The  complaint,  in  an  action  to  foreclose  a  mortgage  upon  real 
property,  must  state,  whether  any  other  action  has  been  brought 
to  recover  any  part  of  the  mortgage  debt,  and,  if  so,  whether 
any  part  thereof  has  been  collected. 

Id..  8  166. 

§  1II30.  If  Jndinnent  rendered  therein,  execution  mnat  be 
returned. 

Where  final  judgment  for  the  plaintiff  has  been  rendered,  in 
an  action  to  recover  any  part  of  the  mortgage  debt,  an  action 
shall  not  be  commenced  or  maintained  to  foreclose  the  mortgage, 
unless  an  execution  against  the  property  of  the  defendant  has 
been  issued,  upon  the  judgment,  to  the  sheriff  of  the  county 
where  he  resides,  if  he  resides  within  the  State,  or,  if  he  resides 
without  the  State,  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  filed;  and  has  been  returned  wholly  or  partly  un- 
satisfied. 

2  R.  8.  191.  8  15e.     See  8  1432. 

1  103X.  Notice  of  pendency  of  action  to  be  filed. 

.The  plaintiff  must,  at  least  twenty  days  before  a  final  judg- 
ment directing  a  sale  is  rendered,  file,  in  the  clerk's  'office  of  each 
county  where  the  mortgaged  property  is  situated,  a  notice  of  the 
pendency  of  the  action,  as  i)rescribed  in  section  1070  of  this  act; 
which  must  specify  in  addition  to  particulars  required  by  that 
section,  the  date  of  the  mortgage,  the  parties  thereto,  and  the 
time  and  place  of  recording  it. 

Co.  Proc^part  of  8  132.     See  Rule  60. 
f  1682«  Snect  of  conveyance  npon  sale. 

A  conveyance  upon  a  sale,  made  pursuant  to  a  final  judgment, 
in  an  action  to  foreclose  a  mortgage  upon  real  property,  vests  in 
the  purchaser  the  same  estate,  only,  that  would  have  vested  in 
the  mortgagee,  if  the  equity  of  redemption  had  been  foreclosed. 
Such  a  conveyance  is  as  valid,  as  if  it  was  executtni  by  the  mort- 
gagor and  mortgagee,  and  is  an  entire  bar  against  each  of  them, 
and  against  each  party  to  the  action  who  was  duly  summoned, 
and  every  person  claiming  from,  through  or  under  a  party,  by 
title  accruing  after  the  filing  of  the  notice  of  the  pendency  of 
the  action,  as  prescribed  in  the  last  section. 

2  R.   S    191    8  168. 

%   1633.  [Ani*d,   1008.]      Dispotiition   of   anrpluii;   duties   of 

oflicer  makins  sale- 

If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  paying 
the  expenses  of  the  sale,  and  satisfying  the  mortgage  debt  and 
the  costs  of  the  action,  it  must  be  paid  into  court,  for  the  use  of 
the  person  or  persons  entitled  thereto.  If  any  part  of  the  sur- 
plas  remains  in  court  for  the  period  of  three  months,  the  court 
mast,  if  no  application  has  been  made  therefor,  and  may,  if  an 
appiicatioa  therefor  is  pending,  direct  it  to  b«  invested  at  inter- 
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est,  for  the  benefit  of  the  person  or  persons  entitled  thereto,  to 
be  paid  upon  the  direction  of  the  court.  Within  thirty  day* 
after  completing  the  sale,  and  executing  the  proper  conveyance 
to  the  purchaser,  unless  such  time  be  extended  by  an  order  of 
the  court  entered  in  the  office  of  the  clerk  within  said  thirty 
days,  the  officer  making  the  sale  must  file  with  the  clerk  his  re- 
port under  oath  of  the  disposition  of  the  proceeds  of  the  sale, 
accompanied  by  the  vouchers  of  the  persons  to  whom  payments 
were  ordered  to  be  made. 

Id..   iMt  clause  of  fifi  159  and  160.     Axa'd  U  1008.  eh.  SM.     In  •Hwit  8«pt. 
1.   11)08. 

1  1634.  mrhen  oomplalnt  to  be  dflsinlflsed  on  payment  of 
Hum  due. 

Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real 
property,  upon  which  a  portion  of  the  principal  or  interest  is 
due,  and  another  portion  of  either  is  to  become  due,  the  complaint 
must  be  dismissea,  without  costs  against  the  plaintiff,  upon  the 
defendant  paying  into  court,  at  any  time  before  a  final  judgment 
directing  a  sale  is  rendered,  the  sum  due,  and  the  plalntifTs  costs. 

Id..  J  161. 

8  lOSG.  Payment  after  |ad«ment|  vrlien  proeeedinflrs  to 
be  atayed. 

In  a  case  specified  in  the  last  section,  if,  after  a  final  judgment 
directing  a  aale  is  rendered,  but  before  the  sale  is  made,  the 
defendant  pays  into  court  the  amount  due  for  principal  and 
interest,  and  the  costs  of  the  action,  together  with  the  expenses 
of  the  proceedings  to  sell,  if  any,  all  proceedings  upon  the  judg* 
ment  must  be  stayed;  but,  upon  a  subsequent  default  in  the 
payment  of  principal  or  interest,  the  court  may  make  an  yorder, 
directing  the  enforcement  of  the  judgment,  for  the  purpose  of 
collecting  the  sum  then  due. 

2  R.  s.  191,  I  162. 

§  1030,  Wuen  part  only  of  tbe  property  to  be  sold. 

Where  the  mortgage  debt  is  not  all  due,  and  the  mortgaged 
property  is  so  circumstanced,  that  it  can  be  sold  in  parcels  with* 
out  injury  to  the  interests  of  the  parties,  the  final  judgment  must 
directj  that  no  more  of  the  property  be  sold,  in  the  first  place, 
tliau  IS  sufficient  to  satisfy  the  sum  then  due,  with  the  costs  of 
the  action  and  expenses  of  tht  sale;  and  that  upon  a  subsequent 
default  in  the  payment  of  principal  or  interest,  the  plaintiff  may 
apply  for  an  order,  directing  the  sale  of  the  residue,  or  of  so 
much  thereof  as  is  necessary  to  satisfy  the  amount  then  due, 
uith  the  costs  of  the  application  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  as  often  as 
a  defiiult  happens. 

Id.,  part  of  58  1 63  and  164.  conmltdated. 

§  1037.  When  tbe  vrhole  property  may  be  sold* 

If.  in  a  case  specified  in  the  last  three  sections,  it  appears  that 
the  mortgaged  property  is  so  circumstanced,  that  a  sale  of  the 
whole  will  bo  most  beneficial  to  the  parties,  the  final  judgment 
must  direct,  that  the  whole  property  be  sold:  that  the  proceeds 
of  the  sale,  after  deducting  the  costs  of  tne  action,  and  the 
expenses  of  the  sale,  be  either  applied  to  the%8ati8f action  of  the 
whole  sum  secured  by  the  mortgage,  with  such  a  rebate  of  inter- 
est, as  justice  requires;  or  be  first  applied  to  the  payment  of  the 
sum  due,  and  the  balance,  or  ho  much  thereof  as  is  necessary, 
be  invested  at  interest,  for  the  benefit  of  the  plaintiff,  to  be  paid 
to  him  from  time  to  time,  as  any  part  of  the  principal  or  interest 
becomes  due. 

Id..  fiS  166  and  160.  an'd.  „  ^ 

896 


c.  U,  1 1,  •.  6  REAL  PROPERTY.  |g  lesa^ 

AMVWUSI  VIFTH. 

^cMofi  to  compel  the  determination  of  a  cHaim  to  riot  propertff, 

8m.  1M8.  WlM>  may  mainteln  aeOoo. 
1838.  Complaint. 

1640.  Proceedings  when  defendant  denies  plaintllTa  title. 
1041.  Id.:   wtea  b»  pleads  tltie. 
1642.  Proceedinga  tbe  same  aa  in  electment. 

1046.  Proceedinga  when  defendant  duiima  in  reyeralon  or  remalndaiw 
1644.  Jadgmant  awarding  defendant  poaeanioB,  ate. 
1646.  jBdgmant  far  pUlntlff. 
1646.  fiffect  af  Judgment. 
164r.  Aotion  to  determine  widow's  dower. 

1648.  Procaediiiga,  If  pUlntiff  adnUti  defeodant'a  alalas. 

1649.  Id.:    when  defendant's   claim   is  denied. 
1660.  Tliia  artida  appliea  to  corporations. 

I  1688.  [Am'd*  1801»  1904,  1010.1  'Who  may  maintain 
Aetion. 

Where  a  person  haa  been,  or  be  and  those  whose  estates  be  has, 
hflTc  been  for  one  year  in  possession  of  real  property,  or  of  any 
undivided  interest  therein,  claiming  it  in  fee,  or  for  life,  or  for  a 
term  of  years  not  less  than  ten,  he  may  maintain  an  action 
against  any  other  person  to  compel  the  determination  of  any 
claim  adverse  to  that  of  the  plaintiff  which  the  defendant  makes, 
or  which  it  appears  from  the  public  records,  or  from  the  allega- 
tions of  the  complaint,  the  defendant  might,  make  to  any  estate 
in  that  property  in  fee,  or  for  life,  or  for  a  term  of  years  not 
less  than  ten,  in  possession,  reversion  or  remainder,  or  to  any 
interest  in  that  property,  including  any  claim  in  the  nature  of  an 
easement  therein,  whether  appurtenant  to  any  other  estate  or 
lands  or  not,  and  also  including  any  lien  or  incumbrance  upon 
said  property,  of  the  amount  of  value  of  not  less  than  two 
hundred  and  fifty  dollars.  But  this  section  does  not  apply  to  a 
claim  for  dowet. 

t  R.  8.  812.  I  1  (2  lEdm.  821).  as  am*d  by  Co.  Pfoc.,  f  440;  L.  IMS.  ch. 
60;  L.  1684,  ch.  116;  L.  1886.  ch.  511;  L.  1880,  ch.  1TB;  L.  1884,  ch.  210; 
L.  1881.  Gk.  210;  L.  1804,  ck.  626;  L.  1910,  ch.  208.    Xa  affect  May  2,  1910. 

I  lesa.  [Arn'd^  I8OI9  1004,  lOlOw]     <3omplalBt» 

Tho  complaint  in  soch  an  action  most  set  forth  faets  showing: 

1.  The  plaintiffs  right  to  the  real  property;  whether  his  estate 
therein  Is  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than 
ten:  and  whether  he  holds  it  as  heir,  devisee  or  purchaser,  with 
the  source  from  or  means  by  which  his  title  immediately  accrued 
to  him. 

2.  That  the  property,  at  the  commencement  of  the  action  was, 
and.  for  the  one  year  next  preceding,  has  been  in  his  possession, 
or  in  the  possession  of  himself  and  those  from  whom  he  derives 
hifl  title,  either  as  sole  tenant,  or  as  joint  tenant,  or  as  tenant  hi 
common  with  others. 
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3.  That  the  defendant  unjnstly  claims,  or  that  it  appears  from 
the  public  records  or  from  the  allegations  of  the  complaint,  that 
the  defendant  might  unjustly  claim  an  estate  or  interest  or 
easement  therein,  or  a  lien  or  incumbrance  thereupon  of  the 
character  specified  in  the  last  section. 

The  complaint  must  describe  the  property  as  prescribed  in  sec- 
tion fifteen  hundred  and  eleven  of  this  act  and  may  contain  an 
allegation  that  no  personal  claim  is  made  against  any  defendant 
other  than  a  defendant  who  shall  assert  a  claim  adverse  to  the 
claim  of  the  plaintiff  set  forth  in  the  complaint.  The  demand 
for  judgment  may  bo  to  the  effect  that  the  defendant  and  every 
person  claiming  under  him  to  be  barred  from  all  claim  to  an 
estate  in  the  property  described  in  the  complaint,  or  from  all 
claim  to  an  Interest  or  easement  therein,  or  a  lien  or  incum- 
brance thereupon,  of  the  character  specified  in  the  last  section, 
or  it  may  combine  two  or  more  of  said  demands  with  other 
demand  for  appropriate  relief. 

Id.,  I  2.  am'd.  See  Co.  Proc..  f  440;  L.  1891,  ch.  210;  L.  1904,  ch.  S36: 
L.   191U,  ch.  203.     In  effect  May  2,  1910. 

S  1040.  ProceedlnflTs  when  defendant  denies  plaintilPs 
title. 

If  the  defendant,  in  his  answer,  puts  in  issue  the  matters 
specified  in  subdivision  second  of  the  last  section,  and  succeeds 
upon  that  defence,  final  judgment  must  be  rendered  in  his  favor, 
dismissing  the  complaint,  and  awarding  to  him  costs  against  the 
plaintiff. 
2  B.  S.  312,  I  7,  amM  by  L.  1855.  ch.  511. 

I   1041.   [Am'd,  1801.]      Id.|  when  he  pleads  title. 

Tlie  defendant  may,  in  his  answer,  either  with  or  without  the 
defense  specified  in  the  last  section,  set  forth  facts,  showing  that 
he  has  an  estate  in  the  property  or  any  part  thereof,  adverse  to 
the  plaintiff,  in  fee,  or  for  life,  or  for  a  term  of  years  not  less 
than  ten,*  in  possession,  reversion,  or  remainder,  as  in  a  complaint 
fov  the  same  cause  of  action;  or  the  defendant  may  set  forth 
fncts  showing  that  he  has  an  interest  or  an  easement  in,  or  a 
lien  or  incumbrance  upon,  said  property;  and  thereui)on  he  may 
doniand  that  the  complaint  be  dismissed,  or  any  judgment  to 
which  he  would  be  entitled  in  an  action  brought  by  him  to  re- 
cover that  estate  in  said  property,  or  to  enforce  in  any  manner 
the  ifiterest  or  easement  therein,  or  the  lien  or  incumbrance 
thereupon  which  he  asserts;  or  he  may  combine  any  two  or 
more  of  said  demands. 

L.  1891,  ch.  210. 
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I  1642.  [An'd,  18U1.]  Proceedlrffs  the  flame  afl  la  ejeet- 
nient. 

Where  an  issue  of  fact  Is  joined  in  an  action  brouji^ht  as  pre- 
scribed in  this  article,  unless  the  defendant  merely  demands  that 
the  complaint  be  dismissed,  if  the  defendant  claims  an  estate  in 
said  propertji  the  subsequent  proceedings,  including  the  trial, 
judgment  and  execution,  are  the  same  as  if  it  was  an  action  of 
ejectment,  except  as  otherwise  expressly  prescribed  in  this  title; 
if  the  defendant  claims  an  interest  or  easement  in,  or  a  lien  or 
incumbrance  upon,  ssnu.  property,  the  subsecfuent  proceedings  are 
the  same  as  if  it  was  an  action  brought  by  the  defendant  to 
establish  or  enforce  the  said  interest,  easement,  lien  or  incum- 
brance, and  the  court  may  award  any  appropriate  relief  except 
as  otherwise  expressly  prescribed  in  this  title. 

U  1881,  ch.  210. 

1  1043.  Proceedlnsfl  -wbea  defeadant  olalaifl  ia  reTerfllon 
or  remainder. 

Where  the  defendant  claims  the  property  in  question,  or  any 

part  thereof,  by  virtue  of  an  estate  in  remainder  or  reversion, 

he  need  not  establiFh  a  right  to  the  immediate  possession  thereof; 

but  where  the  verdict,  report,  or  decision  finds  that  he  has  such 

an  estate,   it   must   specify   the   time   when,   or  the   contingency 

upon  which,  he  will  be  entitled  to  possession;  and  final  judgment 

to  that  effect  must  be  rendered  accordingly,  without  damages. 

In  such  a  case,  an  execution  for  the  delivery  of  the  possession 

of  the  prgperty  may  be  issued  upon  the  judgment;  but  only  by 

the  special  order  of  the  court,  made  upon  an  application  by  the 

defendant,   or   a   person   claiming   under   him,    and    satisfactory 

proof  that  the  time  has  arrived  when,  or  the  contingency  has 

l&appened  upon  which,  the  applicant  is  entitled  to  possession  by 

tie  terms  of  the  judgment. 

2  B.  S.  314,  315,  n  13  and  16  (2  Edm.  323),  am*d  by  L.  1855,  ch.  511. 

I  1G44.  Jadfinent    a^ivardlnff    defendant    posaefljiion,    etc* 

Where  a  final  judgment,  in  favor  of  the  defendant,  determines 
tlLHt  he  is  entitled  to  the  immediate  possession  of  the  property, 
it  must  award  him  possession  accordingly.  The  fiiml  judgment 
must  also  award  to  him  his  damages  for  the  withholding  of  his 
property,  as  in  an  action  of  ejectment. 
S   B.  8.  314,  315,  S  15,  am'd  as  on  page  433. 

f    1645.  CAm*d»  1801,  IVlO.l     Judgment  for  plalntllT. 

Final  judgment  for  the  plaintiff  must  be  to  the  effect  that  the 
ilefondant,  and  every  person  claiming  under  him,  by  title  accru* 
in^  After  the  filing  of  the  judgrarnt-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  titles 
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be  forever  barred  from  all  claim  to  any  estate  of  inheritance,  oi 
for  life,  or  for  a  term  of  years  not  less  than  ten,  in  the  property; 
or  such  judgment  must  b<?  that  the  defendant  and  every  iierson 
cloiminjir  under  him,  as  above  stated,  be  forever  barred  from  all 
claim  to  any  interest  or  easement  in,  or  lien  or  incumbrance  upon, 
the  said  property,  of  any  kind  or  nature  whatsoever,  or  of  any 
particular  interest,  easement,  lien  or  incumbrance  specified  in 
said  judgment;  and  the  court  may  direct  any  instrument  pur- 
porting to  create  any  such  interest,  easement,  lien  or  incum- 
brance to  be  delivereii  up  or  to  be  canceled  of  record;  or  two  or 
more  of  said  forms  of  judgment  may  be  awarded  in  the  same 
action.  If  such  a  judgment  is  taken  upon  the  defendant's  default 
in  appearing  or  pleading,  it  shall  not  award  costs  to  either  party, 
unless  it  be  taken  upon  a  default  in  answering,  after  the  decision 
of  a  demurrer  to  the  complaint.  A  defendant  against  whom  no 
personal  claim  is  made  in  the  complaint  shall  not  be  entitled  to 
costs  unless  awarded  by  the  court  when  such  defendant  asserts 
in  his  answer  and  establishes  a  claim  in  said  lands  adverse  to 
the  claim  of  the  plaintiff  in  said  action. 
L.  1801,  cb.  210;  L.   1910,  ch.  U08.     In  effect  May  2,  1010. 

S  1046.   [Am'd,  1891.1     Effect  of  Judiniient. 

A  final  judgment  in  favor  of  either  party,  in  an  action  brought 
as  prescribed  in  this  article,  is  conclusive  against  the  other  party, 
as  to  the  title  Established  in  the  action;  and  also  against  every 
person  claiming  from,  through,  or  under  that  party,  by  title  accru- 
ing after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 
A  new  trial  of  said  action  after  judgment  shall  not  be  granted 
as  a  matter  of  right,  but  the  court  may,  in  its  dij^cretion  in  the 
interest  of  justice,  grant  a  new  trial  upon  an  application  made 
by  any  party  within  one  year  after  said  judgment.  But  where 
a  defendant  is  an  infant,  an  idiot,  a  lunatic,  an  habitual  drunk- 
ard, or  imprisoned  on  a  criminal  charge  or  in  execution  upon 
eoiiviction  of  a  criminal  offence  for  a  term  less  than  life,  the  said 
defendant  shall  have  the  right,  within  one  year  after  his  dis- 
ability is  terminated,  to  apply  for  and  obtain  a  new  trial  of  said 
action,  and  th«;  representatives  of  such  a  defendant  shall  nave 
the  same  right  within  one  year  after  the  death  of  said  defendant, 
if  such  death  occurs  while  the  disability  continues.  Upon  any 
new  trial  of  an  action,  brought  as  prescribed  in  this  article,  the 
record  of  th«  evidence  given  upon  the  previous  trial,  may  be 
ar'ain  offered  to  the  court  by  either  party,  and  may  be  received 
in  evidence,  in  case  the  same  evidence  cannot  be  again  procured. 
The  courts  may  make  such  rules  and  orders  as  to  preserving  the 
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record  of  the  eTidence  ji^iven  iu  such  nctiona  and  perpetnating 

the  proofs  produced  therein,  either  with  or  without  the  awardinj? 

of  any  other  relief  to  the  party  whos^e  proofs  are  so  perpetuated, 

as  shall  be  necessary  or  proper,  and  may  embrace  such  directions 

in  the  iudgment. 
U  1891,  cb.  210. 

S  1G47.  [Am'dy  1881.]   Action  to  determine  widow's  dower. 

A  person  claiming:,  as  owner,  an  estate  in  fee,  for  life,  or  for 
years,  in  real  property,  may  maintain  an  action  against  a  woman, 
who  claims  to  have  a  right  of  dower  in  the  whole  or  a  part  of 
the  property,  to  compel  the  determination  of  her  claim.  But 
such  an  action  cannot  be  commenced  until  after  the  expiration 
of  four  months  after  the  death  of  defendant's  husband.  If  the 
defendant  is  under  any  of  the  disabilities  specified  in  the  last 
section,  the  provisions  of  that  section  relating  to  new  trials  and 
to  perpetuating  proofs,  shall  apply  to  her  case. 

L.  1891.  cb.  210. 

S   1G48«  Proeeedinarii,  if  piaintiff  admits  defendant's  claim. 

In  an  action  brought  as  specified  in  the  last  section,  if  the 
complaint  admits  the  defendant's  right  of  dower  in  the  property 
described  therein,  or  any  part  thereof,  it  must  demand  judgment 
that  her  dower  be  admeasured.  In  that  case,  if  the  defendant 
does  not,  by  her  answer,  set  forth  facts  showing  that  she  is 
entitled  to  a  greater  right  of  dower,  or  another  estate  or  interest 
in  th€f  property,  than  is  so  admitted,  and  demand  judgment  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the  court 
must  render  an  interlocutory  judgment,  directing  her  dower  to 
be  admeasured,  with  or  without  damages  for  its  detention,  as 
in  an  action  for  dower.  The  subsequent  procetxlings  are  the 
same,  as  if  the  defendant  had,  as  plaintiff,  recovered  an  inter- 
locutory judgment  in  an  action  for  dower. 

f  1049.  Id.|  "When  defendant's  claim  is  denied. 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant 
has  not  a  right  of  dower  in  the  property,  he  must  demand  judg- 
ment that  she  be  forever  barred  from  such  a  claim.  In  that  case, 
or  where  the  plaintiff*  admits  a  right  of  dower  in  the  defendant, 
and  the  defendant  in  her  answer  demands  judgment  for  a  greater 
riebt  of  dower,  or  another  estate  or  interest  in  the  property, 
than  is  so  admitted,  the  provisions  of  this  article,  relating  to  an 
action  to  compel  the  determination  of  an  adverse  claim  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all 
proceedings  subeequent  to  the  answer. 

402a. 


§  1660  REAL  PROPEiRTY.  c.  14, 1. 1,  a.  6 

S  1660.  [Am'dy  1891.]    This  article  appliea  to  eorporatlons. 

An  action  may  be  maintained,  as  prescribed  in  this  article,  by 
or  against  a  corporation,  or  by  or  against  an  unincorporated  asso- 
ciation, as  if  it  was  a  natural  person,  or  such  an  action  may  be 
maintained  by  or  against  the  receiver  or  other  successor  of  any 
such  corporation  or  association. 

U   1891,  cb.  210. 
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ARTIOIiB  SIXTH. 

Action  for  toaste, 

<i4»e.  1061.  Who  liable  to  action  for  waste. 

1652.  Action  by  heir,  devlBec,  or  graotor  of  rereraloB. 

1663.  Id.;   by  ward  against  gaardlan. 

1664.  Id.;  by  grantee  of  real  property,  sold  ander  execotloii. 
1606.  Judgment  In  action  against  tenant  of  particular  eatat«. 

1656.  Action  against  Joint  tenant  or  tenant  In  common. 

1657.  Id.;  interlocutory  judgment  for  partition. 

1658.  Id.;  damcges  to  be  deducted  from  defendant's  share. 
1669.  View;  wtten  not  necessary;  when  and  liow  made. 

i  16S1.  XVtko  liable  to  action  for  "VFa^te. 

An  action  for  waste  lies  against  a  tenant  by  the  curtesy,  in 
dower,  for  life^  or  for  years,  or  the  assignee  of  such  a  tenant, 
who,  during  bis  estate  or  term,  commits  waste  upon  the  real 
property  held  by  him,  without  a  special  and  lawful  written  license 
BO  to  do;  or  against  such  a  tenant,  who  lets  or  grants  his  estate, 
and  still  retaining  possession  thereof,  commits  waste  without  a 
like   license. 

2  R.  S.  S34.  SI  1  and  2  (2  Edm.  844). 

I  1062.  Action  by  belr,  devlaee,  or  arrantor  of  reTevslon* 

An  heir  or  devisee  may  maintain  an  action  for  waste,  com- 
mitted in  the  time  of  his  ancestor  or  testator,  as  well  as  in  his 
own  time.  The  grantor  of  a  reversion  may  maintain  an  action 
for  waste,  committed  before  he  aliened  the  same. 

Id.,  I  4,  am'd. 

I  1633.  Id.  I  by  "ward  afralnst  arnardlan. 

Such  an  action  may  also  be  maintained  against  a  guardian  by 
bis  ward,  either  before  or  after  the  termination  of  the  guardian- 
ship, for  waste,  committed  upon  the  real  property  of  the  ward, 
during  the  guardianship. 

Id.,  part  of  I  1. 

I  1664.  Id«|  by  vrantec  of  real  property  sold  ander  exe« 
entlon. 

Where  real  property  is  sold  by  virtue  of  an  execution,  the  per- 
son, to  whom  a  conveyance  is  executed  pursuant  to  the  sale, 
may  maintain  an  action  for  waste,  committed  thereon  after  the 
sale,  against  the  person,  who  was  then  in  possession  of  the 
property. 

Id.,  s  20. 

I  1666.  Judgment  In  action  asainst  tenant  of  partlcnlar 
estate. 

If  the  plaintiff  recovers  in  an  action  for  waste,  other  than  an 
action  brought  as  prescribed  in  the  next  section,  the  final  judg- 
ment must  award  to  him  treble  damages.  Where  the  action  !• 
brought  by  the  person  next  entitled  to  the  reversion,  and  it 
appears,  in  like  manner,  that  the  injury  to  the  estate  in  reversion 
Is  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  <» 
that  it  was  done  maliciously,  the  final  judgment  must  also  award 
to  the  plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the 
possession  of  the  place  wasted. 

Id.,  f  10.  at  modified  by  Co.  Proc..  «  4B2.  See,  alM>,  ff  1020  and  1180,  aat*. 
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S  IMMK.  Action  aaralnst  Joint  tenant  or  tenant  in  eontmon. 

An  action  for  waste  mny  also  bo  maintained,  by  a  joint  tenant 
or  tenant  in  common,  against  his  co-tenant,  who  commits  waste 
upon  tbe  real  property  held  in  joint  tenancy  or  in  common,  it 
the  plaintiff  recovers  therein,  he  is  entitled,  at  his  election,  either 
to  a  final  judgment  for  treble  damages,  as  specified  in  die  last 
section,  or  to  have  partition  of  the  property,  as  prescribed  in  the 
next  two  sections. 

2  R.  S.  384.  II  3  and  11,  ooDaoUdated. 

§  165T.  Id.;  Interlocntorr  Indflrment  for  partition* 

Where  the  plaintiff  elects  to  have  partition,  as  prescribed  in  the 
last  section,  if  the  pleadings,  verdict,  report,  or  decision,  do  not 
determine  the  rights  and  interests  of  the  several  parties  in  the 
property  so  held  in  joint  tenancy  or  in  common,  the  court  must 
ascertain  them,  by  a  reference  or  otherwise.  If  it  appears  that 
there  are  persons,  not  i^arties  to  the  action,  who  must  have  been 
made  parties  to  an  action  for  the  partition  of  the  property,  they 
tnnst  be  brought  in  by  supplemental  summons,  and,  if  necessary, 
supplemental  pleadings  must  be  made.  When  the  rights  and 
interests  of  all  the  parties  are  ascertained,  an  interlocatory  Jndg* 
ment  for  the  partition  or  sale  of  the  property  must  be  rendered, 
and  the  subsequent  proceedings  thereon  must  be  the  same,  as  in 
an  action  for  the  partition  of  the  property,  except  as  otherwise 
prescribed  in  the  next  section. 

Id.,  |{  12,  18  and  14,  and  part  of  |  17,  consolidated  and  am'd. 

§   1658.    Id.  I    damaares    to    be    deducted   front    defendant's 


The  plaintiff  may  elect  to  tate  final  judgment  for  the  single 
'damages  awarded  to  him,  or  that,  in  making  the  partition,  or  in 
dividing  the  proceeds  of  a  sale,  so  much  of  the  share  of  the  de- 
fendant in  the  real  property,  or  the  proceeds  thereof,  as  will  bo 
sufficient  to  compensate  the  plaintiff  for  his  single  damages,  nnd 
the  costs  of  the  action,  other  than  the  expenses  of  making  the 
partition  or  sale,  be  laid  off  or  paid,  as  the  case  may  bo,  to  the 
plaintiff.  The  residue  of  the  property  or  proceeds,  not  laid  off  or 
distributed  to  the  plaintiff  or  the  defendant,  must  be  laid  off  or 
paid  to  the  persons  entitled  thereto,  according  to  their  respective 
rights  and  interests. 
Id..  II  IC.  16,  and  last  danae  of  S  17,  am'd. 


I  1660.  VlevF)  Tvhen  not  neceHMaryj  -vrlien  and  boir  naade. 

In  an  action  for  waste,  it  is  not  necessary,  either  upon  the 
execution  of  a  writ  of  inquiry,  or  upon  the  trial  of  an  issue  of 
fact,  that  the  jury,  the  judge,  or  the  referee,  should  view  the  prop- 
erty. Where  the  trial  is  by  a  referee,  or  by  the  court  without  a 
jury,  the  referee  or  the  judge  may,  in  his  discretion,  view  the 
pronerty,  and  diroct  the  attorneys  for  the  parties  to  attend  accord- 
ingly. In  any  o^her  case,  the  court  may,  in  its  discretion,  bj  orders 
direct  a  view  by  the  jury. 

Satetltated  far  Id.,  [art  of  SI  8  and  la 
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AanOIilD  SHSVBIITH. 

Action  for  a  mcitaaioe. 

8«e.  1680.  Wben   actteo   may   be  brought. 
1661.  DefendaoU  therein. 
1062.  Final  lodgment. 
1668.  ApplioatlOD  of  this  articla. 

i  leeo.  IVben  action  may  be  brouslit. 

An  action  for  u  nuisance  may  be  maintained  in  anj  case,  where 
Bucli  an  action  might  liave  been  maintained  under  the  laws  in 
force,  immediately  before  this  act  talces  effect. 

2  B.  8.  332,  f  1  (2  Bdm.  843),  and  Ck>.  Proc.,  f  464. 

S  1601,  Defendant*  tltereln. 

A  person  by  whom  the  nuisance  has  been  erected,  and  a  person 
to  whom  the  real  property  has  been  transferred,  may  be  joined  at 
defendants  in  such  an  action. 

Id..  I  2. 

I  leeSB.  Pinal  Indffnent. 

A  final  judf^ment  in  favor  of.  the  plaintiff,  may  award  hln- 
damages,  or  direct  the  removal  of  the  nuisance,  or  both. 
Id.,  i  7,  am'd  b/  Co.  Fxoc.,  |  454. 

i  1068.  Applleatlon  of  tills  article. 

This  article  does  not  affect  an  action,  wherein  the  cMiplallit 
demands  judgment  for  a  sum  of  money  only. 
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ARTICLS2  BIGUTH. 

Other  nations  relating  to  real  property, 

SeOL  1604.  Certain  penoDB  boldlng  o?er  deemed  treBpaaaeni.    Action  agalncd 
them. 
1065.  Revenloner,  etc..  may  maintain  action. 

1006.  Joint  tenant,  etc.,  may  maintain  action  against  Us  co-tenant. 

1007.  Action   for  cntting,    etc..    trees. 

1008.  Id.;  when  treble  damages  may  bo  recovered. 
I<i69.  Troble  damages  Xor  forcible  entry  or  detainer. 

i  1064.  Certain  person*  boldins  over  deemed  trespaaser*. 
Action  avalnst  them. 

A  person  in  possession  of  real  property,  as  guardian  or  trustee 
for  an  infant,  or  having  an  estate  determinable  upon  one  or  more 
liTes,  who  holds  over  and  continues  in  possession,  after  the  de- 
termination of  his  trust  or  particular  estate,  without  the  express 
consent  of  the  person  then  immediately  entitled,  is  a  trespasser. 
Aa  action  may  be  maintained  against  him,  or  his  executor  or 
administrator,  by  the  person  so  entitled,  or  his  executor  or  admin- 
istrator, to  recover  tlie  full  value  of  the  profits,  received  during 
the  wrongful  occupation. 

1  B.  8.  749,  f  7  (1  Bdm.  700). 

I  1066.  Reversioner,  etc.,  may  maintain  action. 

A  person,  seized  of  an  estate  in  remainder  or  reversion,  may 
maintain  an  action  founded  upon  an  injury  done  to  the  inherit- 
ance, notwithstanding  any  intervening  estate  for  life  or  for  years, 

M..   I  8. 

I  1666.  Joint  tenant,  ete,,  may  maintain  action  asainst 
ills  eo-tenant. 

A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his 
executor  or  administrator,  may  maintain  an  action  to  recover  his 

i'ust  proportion  against  his  co-tenant,  who  has  received  more  than 
lis  own  just  proportion,  or  against  his  executor  or  administrator. 

Sabstltnted   for  Id..   1  9. 

I  1067.  Action  for  cnttlnar,  etc.,  trees. 

If  jiny  person  cuts  down  or  carries  off  any  wood,  underwood, 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land 
of  another,  without  the  owner's  leave;  or  on  the  common,  or 
other  land,  of  a  city,  village,  or  town,  without  having  right  or 
privilege  in  those  lands,  or  license  from  the  proper  officer;  an 
action  may  be  maintained  against  him,  by  the  owner,  or  the  city, 
village,  or  town,  as  the  case  may  be. 

8  B.  8.  888,  1  1  (2  Edm.  849),  am'd. 

f  1668.  Id.  I  when  treble  damages  may  be  recOTcred. 

In  an  action  brought  as  prescribed  in  the  last  section,  the 
plaintiff  may  state  in  his  complaint  the  amount  of  his  damages, 
and  demand  judgment  for  treble  the  sum,  so  stated.  Thereupon, 
if  the  inquisition,  or,  whore  issues  of  fact  are  tried,  the  veraictr 
report  or  decision,  awards  him  any  damages,  he  is  entitled  to 
judgment  for  treble  the  sum  so  awarded,  except  that  in  either  of 
the  following  cases,  judgment  must  be  rendered  for  8iiigle 
damages  only; 
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1  Where  the  Terdict^  report,  or  decision  finds  affirmatively  that 
the  injury,  for  which  the  action  was  brought,  was  casual  and 
involuntary;  or  that  the  defendant,  when  he  committed  the  injury, 
bad  probable  cause  to  belieye  that  the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report,  or 
decision  finds  affirmatively,  that  the  injury,  for  which  the  action 
was  brought,  was  committed  by  taking  timber,  for  the  pur- 
pose of  making  or  repairing  a  public  road,  or  a«  public  bridge,  or 
bj  taking  any  wood,  underwood,  or  tree,  for  a  like  purpose,  by 
authority  of  a  commissioner  or  overseer  of  highways. 

2  B.  B.  888,  U  2  and  3,  BDd  part  of  |  1. 

i  1000.  Treble  dAinases  for  forcible  entry  or  detAlner. 

If  a  person  is  disseized,  ejected,  or  put  out  of  real  property,  in 
a  forcible  manner;  or  after  he  has  been  put  out,  is  held  and  kept 
oat,  by  force,  or  by  putting  him  in  fear  of  personal  violence,  he  is 
entitled  to  recover  treble  damages,  in  an  action  therefor  against 
the  wrong-doer. 

Id.,  I  4,  am*d.   See  |  1184,  ante. 
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ARTICnLB  NINTH. 

Provisions  applicable  to  ttDo  or*more  of  the  actions  specified  in  this 

title. 

See.  1070.  Notice  of  pendency  of  action  hy  i»lalntiff. 
1671.  Effect  of  notice. 
1C72.  Notice  to  be  recorded  nnd  lnd«'xed. 
107r?.  T.'otlce  of  pendency  of  action  by  defendant. 
Ifl74.  When  and  bow  notice  may  be  cancelled.  » 

1075.  When    and  bow   conrt   may   compel  delivery  of   poiMsaloB  o€   rt«l 
property  to  purchaser. 

1676.  Upon  sale  of  real  property,  officer  to  pay  taxes,  etc. 

1677.  Judgment  to  be  entered  in  county  wiieie  real  piupeity  is  alloaiod. 
1078.  Sale;    notice   of;    bow   conducted. 

1679.  ParcboMt  by  certain  offlcem  problbltod.    Penalty. 

1680.  Revertloner,  etc.,  may  bring  action  afier  tenant's  defmilt. 

1681.  Defendant.  Low  prevented  from  committing  woaie,  evtf. 
J682.  When  order  for  lurvey  may  be  made^ 

1685.  Oontenta  and  lerTiee  of  order. 
1684.  Authority  of  party  under  order. 

1686.  Liability  of  purchaser,  pending  an  action. 

1686.  Infant  may  maintain,  etc..  real  action  lu  hi«  OWB  name. 

1687.  Joinder  of  real  actions  with  othcra. 

1688.  When  special  proceeding  to  recover  real  property  not  allowed. 

I  1070.  [Am'dy  1004.]  Notice  of  pendency  of  action  bx 
plaintiff. 

In  an  action  broug:ht  to  recover  a  judgment  affecting  the  title 
to,  or  the  possession,  use,  or  enjoyment  of,  real  property,  if  the 
complaint  is  verified  the  plaintiff  may,  when  he  files  his  com- 
plaint, or  at  any  time  afterwards  before  final  judgment,  file,  in 
the  clerk's  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  stating  the  names  of  the 
parties,  and  the  object  of  the  action,  and  containing  a  brief  de- 
scription of  the  property  :n  that  county,  affected  thereby.  Such 
a  notice  may  be  filed  with  the  complaint,  before  the  service  of 
the  summons:  but,  in  that  case,  personal  service  of  the  summons 
must  bo  made  upon  a  defendant,  within  sixty  days  after  the 
filinj?.  or  else,  before  the  expiration  of  the  same  time,  publication 
of  tlie  summons  must  be  comnionced,  or  s<»rvice  thereof  must  Im? 
made  without  the  state,  pursuant  to  an  order  obtained  therefor, 
as  proscribed  in  chapter  fifth  of  this  act. 

See  Co.   Proc.   f|  132;   see,   |  1631,  also,   fi  1673,  post;   L.   1904.  ch.  518.     at. 
effect  Sept.    1,   11)04. 

$    1U71.    [Am*a,   lUOO.]     KflTeet  of   notice. 

\\'h<To  a  iiotict'  of  tho  i»  luli'iJi'V  of  an  action  uiiiv  !»;»  iilrd,  as 
prosciilMMl  ill  the  hi-^t  siM'iion.  tlic  pciiiMuy  of  the  a'lion  is  cou- 
slru<'ti>e  notiri',  from  Iho  time  of  so  tilinj:  the  notice  (Uily,  to 
a  purchaser  or  iiicunihran<*cr  of  the  i>roiK'rty  iiffcv'ti'd  thereby, 
from  <»r  against  a  defendant,  with  respect  to  whom  the  notice  is 
direct e<l  to  be  in<lexe<^,  as  prescribetl  in  the  next  se'tion.  A  per- 
son, wliose  conveyance  or  incumbrance  is  subscciuently  executi»d, 
or  su!>se<iiiently  recorded,  is  bonnd  by  all  i>roceediiij?s  taken  in  the 
action,  after  the  filinjr  of  tlu*  notice,  to  the  same  extent  as  if  ho 
was  a  party  to  the  action.  In  any  action,  other  than  an  action  to 
fore<h)Ke  a  mortgape  or  for  the  partition  of  real  property  or  for 
dower,  in  which  a  ni»tice  of  the  pendency  thennif  has  been  filed, 
and  in  whi<'h  it  shall  appear  to  tlic  court  upon  n  motion  made  as 
hereinafter  pr<»vi<led.  that  adequate  relief  can  be  secured  to  the 
plaintiff  by  a  deposit  of  m<niey.  or  in  the  discretion  of  the  court 
by  the  giving  r>f  an  nnilcrtMkinir.  as  hen'inafter  provided,  where 
the  cancellation  of  such  notice  is  not  otherwise  expressly  provided 

4'KS 


c.  14. 1 1,  a.  9  REAL  PROFERTY.  §§  1672-73 

/or  or  regulated,  any  defendant  or  any  other  person  huTing  an 
interest  iu  the  property  affected  by  the  action,  may  apply  for  the 
caaceJlation  of  such  notice.  Such  application  shall  be  by  motion 
made  in  the  action  upon  notice,  to  be  directed  and  approved  by 

the  court,  to  all  the  parties  to  the  action  and  to  such  other  per- 
sons as  the  court  may  direct.  If  the  court  on  the  hearing  of  the 
motion  shall  decide  that  adequate  relief  can  be  secured  to  the 
plaintifE  and  that  the  case  is  one  in  which  the  judgment  sought 
to  l)e  enforced  against  the  real  property  mentioned  in  said  notice 
of  pendency  of  action  may  be  secured  by  the  deposit  of  the  amount 
claimed  or  by  the  giving  of  an  undertaking,  the  court  may  make 
an  order  directing  that  the  applicant  make  a  deposit  in  court  of 
a  sum  of  money,  or  in  the  discretion  of  the  court,  give  an  under- 
taking with  at  least  two  sufficient  sureties  for  the  payment  of 
any  amonnt  which  the  party  filing  such  notice  of  pendency  of 
action,  or  any  other  party  to  the  action  claiming  an  interest  or 
lien  upon  such  real  property  may  recover  in  the  action,  and  will 
pay  the  judgment  sought  to  be  enforced  against  said  real  property, 
in  the  event  that  a  final  judgment  shall  be  recovered  therein  and 
conditioned  for  the  performance  of  such  other  terms  as  the  court 
may  direct,  and  that  thereupon,  and  upon  such  other  terms,  if 
any,  as  the  court  shall  deem  equitable,  an  order  be  made  can- 
celling such  notice  of  record.  The  sum  required  to  be  paid  into 
court  or  the  amount  of  the  undertaking,  shall  be  at  least  the 
amonnt  claimed  by  the  plaintiff  or  the  value  of  the  property 
affected  by  the  action  or  the  interest  of  the  party  filing  such 
notice  therein,  with  interest  and  coats,  and  if  the  court  allow  an 
undertaking  to  be  given,  a  copy  thereof  with  notice  of  filing  of 
the  same,  shall  be  served  upon  the  attorney  for  the  plaintiff  and 
upon  sucn  other  parties  as  tlie  court  may  direct  and  notice  of  not 
less  than  two  days  of  the  justification  of  the  sureties.  Upon  the 
deposit  of  the  sum  refiuired  into  court,  or  if  an  undertaking  is 
given,  upon  the  approval  of  such  undertaking  by  the  court  or  a 

i'adge  thereof  and  the  compliance  with  such  other  terms  as  may 
lave  been  imposed,  the  court  may  direct  that  the  notice  of  pen- 
dency of  action  be  cancelled  of  record  by  a  particular  clerk  or  by 
all  the  clerks  with  whom  it  is  filed  and  recorded,  which  cancel- 
lation must  be  made  by  a  note  to  that  effect,  on  the  margin  of 
the  record,  referring  to  the  order.  Unless  the  order  is  entered 
in  the  same  clerk's  office,  a  certified  copy  thereof  must  be  filed 
therein,  before  the  notice  is  cancelled.  After  a  notice  of  pen- 
dency of  action  has  been  cancelled  as  herein  provided,  neither 
the  proceedings  in  the  action,  nor  any  judgment  which  may  be 
rendered  therein,  shall  affect  the  real  property  described  in  any 
notice  of  pendency  which  has  been  cancelled  pursuant  to  the 
provisions  of  this  section. 

Oo.  Proc.,  S  132;  L.  1905,  ch.  60.    In  effect  Sept.  1,  1905. 

I  1ft72.  [Am'd,  1013.]     Notice  to  lie  recorded  and  Indexed. 

Each  county  clerk  with  whom  such  a  notice  is  filed,  must  im- 
mediately record  it  in  a  book  kept  iu  his  office  for  that  imrpose. 
and  index  it  to  the  name  of  each  defendant,  specified  in  a  direc- 
tion, appended  at  the  foot  of  the  notice,  and  subscribed  by  the 
attorney  for  the  plaintiff.  The  notice  filed  in  partition  suits  must 
be  indexed  against  the  name  of  each  plaintiff  and  of  each 
defendant  having  any  interest  or  estate  in  the  premises.  The 
expense  of  procuring  a  new  book,  when  necessary,  must  be  paid 
out  of  the  county  treasury,  ns  other  rnnnty  charges. 

U  1864.  ch.  ns.  if  1  and  2  (0  Kdm.  281).  AmM  by  L.  1918,  ch.  09.  In 
effort  8opt.   1,   1013. 

i  n»7:t.  Notice  of  iieudency  of  notion  l»y  defendant. 

Where  a  defendant  acts  up  in  his  auswer  a  counterclaim,  upon 
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which  he  demands  an  affirmative  judgment  affecting:  the  title  to, 
or  the  possession,  use,  or  enjoyment  of,  real  property,  he  may, 
at  the  time  of  filing  his  answer,  or  at  any  time  afterwards  before 
final  judgment,  file  a  like  notice.  The  last  three  sections  apply 
to  such  a  notice.  For  the  purpose  of  such  an  application,  the  de- 
fendant filing  such  a  notice  is  regarded  as  a  plaintiff,  and  the 
plaintiff  is  regarded  as  a  defendant. 
Co.  Proc,  I  132,  in  part    See  |  1G70,  ante. 

I  1674.  [Am*cl,  1802.]  l^hen  and  liow  notice  may  be 
cancelled. 

After  the  action  is  settled,  discontinued,  or  abated,  or  final 
judgment  is  rendered  therein  against  the  party  filing  the  notice, 
and  the  time  to  appeal  herefrom  has  expired,  or  if  a  plaintiff 
filing  the  notice  unreasonably  neglects  to  proceed  in  the  action, 
the  court  may,  in  its  discretion,  upon  the  application  of  any 
person  aggrieved,  and  upon  such  notice  as  may  be  directed  or 
approved  by  it,  direct  that  a  notice  of  the  pendency  of  an  action, 
filed  as  prescribed  in  the  last  four  sections,  be  cancelled  of  record 
by  a  particular  clerk,  or  by  all  the  clerks,  with  whom  it  is  filed 
and  recorded.  The  cancellation  must  be  made  by  a  note  to  that 
effect,  on  the  margin  of  the  record,  referring  to  the  order.  Unless 
the  order  is  entered  in  the  same  clerk's  office,  a  certified  copy 
thereof  must  be  filed  therein,  before  the  notice  is  cancelled.  In  a 
judgment  creditor's  action,  the  court  may,  at  any  stage  of  the 
proceeding,  upon  notice  to  the  plaintiff  or  to  the  judgment  creditor 
to  be  affected  thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled,  upon  payment  into  court  of  the  amount  of  the 
judgment  or  judgments  sought  to  be  enforced  in  such  action, 
together  with  the  accrued  interest  and  such  sum  in  addition 
thereto  as  the  court  may  deem  sufficient  to  cover  interest  likely  to 
accrue  during  the  pendency  of  the  action  and  costs.  Or,  in  lieu 
thereof,  the  court  may,  in  its  discretion,  order  that  an  under- 
taking be  given  in  a  sum  double  the  amount  of  the  judgment  or 
judgments  sought  to  be  enforced,  with  two  sufficient  sureties  to 
be  approved  by  the  court  or  a  judge  thereof,  conditioned  that  the 
defendant  or  defendants  applying  therefor  will  pay  the  judgment 
or  judgments  sought  to  be  enforced  against  said  property,  with 
interest  and  costs  in  the  event  that  a  final  judgment  shall  be 
entered  in  such  judgment  creditor's  action  in  favor  of  the  judg- 
ment creditor  or  creditors  to  the  effect  that  such  real  estate  was, 
at  the  time  of  the  filing  of  said  notices  of  pendency  of  action, 
equitably  chargeable  therewith.  A  copy  of  said  undertaking,  with 
notice  of  the  filing  of  the  same,  shall  be  served  upon  the  attorney 
for  the  judgment  creditor,  and  notice  of  not  less  than  two  days 
of  the  justification  of  the  sureties.  Upon  the  approval  of  such 
undertaking  by  the  court  or  a  judge  thereof,  the  court  may  direct 
that  the  notice  of  pendency  of  action  hv  cancelled  of  record,  in  the 
manner  above  provided.  Where  a  judgment  creditor's  action  la 
brought  by  the  plaintiff  as  well  on  his  own  behalf  as  on  behalf  of 
such  other  creditors  as  may  come  in  and  contribute  to  the  expense 
of  such  action,  notice  of  the  application  to  cancel  such  lis  pendens 
shall  be  given,  as  well  to  the  plaintiff  as  to  such  other  judgment 
creditors  as  shall,  befon*  the  service  of  Xhe  notice  of  motion  or 
order  to  show  cause,  have  served  upon  the  attorney  appearing  for 
the  defendant  in  whose  nanu*  the  title  shall  stand  at  tue  time  of 
the  commencement  of  the  a<'tion  a  notice  to  the  effect  that  suoh 
judgment  creditor  elects  to  come  in  and  eontribnte  to  the  expens^n 
of  such  action,  which  notiee  shall  also  describe  the  judgment  by 
giving  the  name  of  the  court  in  which  it  was  recoverec?    sDch 
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recovery  and  the  amount  thereof,  and  shall  be  accompanied  by  an 
affidavit  of  the  judgment  creditor  or  his  attorney  to  the  effect  that 
such  judgment  has  been  duly  docketed,  giving  the  date  and  place 
of  such  docket,  and  that  an  execution  has  been  issued  thereon  to 
the  sheriff  of  the  proper  county  and  has  been  returned  unsatisfied, 
and  the  amount  claimed  to  be  due  thereon.  In  such  case  the  court 
shall  provide  for  like  deposit  or  like  security,  as  the  case  may  be, 
for  the  benefit  of  the  judgment  creditor  giving  such  notice  before 
the  cancellation  of  such  notice  of  pendency  of  action. 

U  1802,  ch.  504. 

%  1075.  i;%'liei&  and  how  court  may  compel  delivery  of 
po«»es«lon  of  real  property  to  parchaMer. 

Where  a  judgment  in  an  action  specified  in  this  title,  allots  to 
any  persons  a  distinct  parcel  of  real  property,  or  contains  a  direc- 
tion for  the  sale  of  real  property,  or  confirms  such  an  allotment  or 
sale,  it  may  also,  except  in  a  case  where  it  is  expressly  jirescribed 
in  this  act .  that  the  judgment  may  be  enforced  by  execution, 
direct  the  delivery  of  the  possession  of  the  property  to  the  person 
entitled  thereto.  If  a  party,  or  his  representative  or  successor, 
who  is  bound  by  the  judgment,  withholds  possession  from  the 
person  thus  declared  to  be  entitled  thereto,  the  court,  besides 
punishing  the  disobedience  as  a  contempt,  may,  in  its  discretion, 
by  order,  require  the  sheriff  to  put  that  person  into  possession. 
Such  an  order  must  be  executed,  as  if  it  was  an  execution  for  the 
delivery  of  the  possession  of  the  property. 

2  B.  S.   191.  part  of  S  152   (2  Edm.  100). 

f  1676.  Upon  sale  of  real  property,  olllcer  to  pay  taxes^ 
etc. 

Where  a  judgment  rendered  in  an  action  for  partition,  for 
dower,  or  to  foreclose  a  mortgage  upon  real  property,  directs  a 
sale  of  the  real  property,  the  officer  making  the  sale  must,  out  of 
the  proceeds,  unless  the  judgment  otherwise  directs,  pay  all  taxes, 
assessments,  and  water  rates,  which  are  liens  upon  the  property 
sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid 
taxes,  assessments,  or  water  rates,  which  have  not  apparently 
become  absolute.  The  sums,  necessary  to  make  those  payments 
and  redemptions,  are  deemed  expenses  of  the  sale,  within  the 
meaning  of  that  expression,  as  used  in  any  provision  of  article 
second,  third  or  fourth  of  this  title. 

L.  1870,   ch.    717,    |   2,   modlflod  and  am'd.    See  Bule  61. 

i  1677.  Jndicment  to  be  entered  In  county  fvliere  real 
property  !•  sltnate^* 

Where  real  property,  sold  by  virtue  of  a  judgment,  rendered  in 
an  action  specified  in  the  last  section,  is  situatod  in  a  county, 
other  than  that  in  which  the  judgment  is  entered,  the  judgment 
most  be  also  entered  in  the  office  of  the  clerk  of  the  county 
wherein  the  property  is  situated,  before  the  purchaser  can  be 
required  to  pay  the  purchase-money,  or  to  accept  a  deed.  The 
clerk  of  the  latter  county  must  enter  it  in  the  judgment-book 
kept  by  him,  upon  filing  with  him  a  copy  thereof,  certified  by  the 
clerk  with  whom  it  is  entered. 

f  1678.  [Am'd,  1894,  1896,  1808.]  Balef  notice  of |  bow 
conducted. 

A  sale  made  in  pursuance  of  any  provision  of  this  title,  must 
be  at  public  auction  to  the  hiflrhest  bidder.  Notice  of  such 
•ale  must  be  given  bv  the  officer  making  it,  as  prescribed  in 
■ection  foarteen  hundred  and  thirty-four  of  this  act  for  the  sale 
by  a  sheriff  of  real   property,   by   virtue   of  an   execution,   un- 
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less  the  property  is  situated  wholly  or  partly  in  a  city  in 
which  a  daily,  semi-weekly  or  tri-weekly  newspaper  is  published, 
and,  in  that  case,  by  publishing  notice  of  the  sale  in  such 
a  daily,  semi- weekly  or  tri- weekly  paper,  at  least  twice  in  each 
week  for  three  successive  weeks,  or  in  a  weekly  paper  pub- 
lished in  a  city,  once  in  each  of  the  six  weeks,  immediately  pre- 
ceding the  sale,  or  in  the  counties  of  New  York  and  Kings  in  two 
suca  daily  papers.  If  the  officer  appointed  to  make  such  sale  does 
not  appear  at  the  time  and  place  where  such  sale  has  been  adver- 
tised to  take  place,  then  in  that  case  the  attorney  for  the  plaintiff 
may  postpone  or  adjourn  such  sale,  not  to  exceed  four  weeks, 
during  which  time  such  attorney  may  make  application  to  the 
court  to  have  another  person  appointed  to  make  such  sa'e.  Notice 
of  the  postponement  of  the  sale  must  be  published  in  the  paper 
or  papers  wherein  the  notice  of  sale  was  published.  The  terms  of 
the  sale  must  be  made  known  at  the  sale,  and  if  the  property,  or 
any  part  thereof,  is  to  be  sold  subject  to  the  right  of  dower,  charge 
or  lieu,  that  fact  must  be  declared  at  the  time  of  the  sale.  If 
the  property  consists  of  two  or  more  distinct  buildings,  farms  or 
lots  they  shall  be  sold  separately,  unless  otherwise  ordered  by 
the  court;  and  provided,  further,  that  whore  two  or  more  build- 
ings are  situated  on  the  same  city  lot,  they  bo  sold  together. 

In  effect  Sept.  1,  1888;  L.  1898,  ch.  062;  L.  1806,  ch.  152;  L.  1894.  ch.  263. 

8  1670.  PvrchajieM  by  certain  olllce«  prohibited.  Penalty. 
A  commis.sioner,  or  other  officer,  making  a  sale,  as  prescribed 
in  this  title,  or  a  guardian  of  an  infant  party  to  the  action,  shall 
not,  nor  shall  any  person,  for  his  bonent,  directly  or  indirectly, 
purchase,  or  be  interested  in  the  purchase  of.  any  of  the  property 
sold;  except  that  a  guardian  may,  where  he  is  lawfully  authorised 
80  to  do,  purchase  for  the  benefit  or  in  behalf  of  his  ward.  The 
violation  of  this  section  is  a  misdemeanor;  and  a  purchase,  made 
contrary  to  this  section,  is  void. 

S  1880.  Reveraloner,  etc.,  may  brinflr  action  after  tenant*)! 
defonit. 

Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  judg- 
ment to  be  taken  against  him.  by  consent  or  by  default,  in  an 
action  of  ejectment,  or  an  action  for  dower,  the  heir  or  person 
owning  the  reversion  or  remainder,  may,  after  the  determination 
of  the  particular  estate,  maintain  an  action  of  ejectment  to 
recover  the  property. 
2  R.  a.  3S0,   S  2  (2  Bdm.  8.10),  am'd.     See  $  1688,  poat. 

$   IftKl.   Defendant,     boTr     prevented     front      eommittinv 
ivnfite,  etc. 

If.  during  the  pendency  of  an  action  specified  in  this  title,  the 
defendant  commits  waste  upon,  or  does  any  other  damage  to, 
the  property  in  controversy,  the  court,  or  a  judge  thereof,  may. 
v}um  the  application  of  the  plaintiff,  and  due  proof  of  the  facts 
by  ailidavit,  grant,  without  notice  or  security,  an  order,  restrain- 
ing him  from  the  commission  of  any  further  waste  upon  or  dam- 
age to  the  property.  Disobedience  to  such  an  order  may  be 
punished  as  a  contempt  of  the  <»ourt.  This  section  doefl  not 
affect  the  plaintiff's  right  to  a  permanent  or  temporary  inju.no 
tion  in  such  an  action. 
2  R.  S.  330.  f  jl  18  ami  19  (2  Eiliu.  347). 

f   1082.  "Wlien  ordc^r  for  narvey  may  be  niade. 

If  the  court,  in  which  an  action  relating  to  real  property   is 
pending,   is  satisfied  that  a  survey  of  any  of  the  property,    in 
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the  possession  of  either  party,  or  of  a  boundary'  line  between 
the  parties,  or  between  the  property  of  either  of  them,  and  of 
another  person,  is  necessary  or  expedient,  to  enable  either  party 
to  prepare  a  pleading,  or  pr<»pare  for  trial,  or  for  any  other 
proceeding  in  the  action,  it  may,  upon  the  application  c^f  either 
party,  upon  notice  to  the  party  in  possession,  make  an  order, 
granting  to  the  applicant  leave  to  enter  upon  that  party's  prop- 
erty, to  make  such  a  survey. 

2  R.   S.   841,   I   13   (2  Bdm.   85^,   am'd. 

I  1083.   Contents  and  serTlce  of  order. 

Ad  order,  made  as  prescribed  in  the  last  section,  must  specify, 
by  a  description  as  definite  as  may  be,  the  property  or  boundary 
line  to  be  surveyed,  and  the  real  property^  of  the  adverse  party, 
upon  which  it  is  necessary  to  enter  for  that  purpose.  A  copy 
thereof  must  be  served  on  the  owner  or  occupant  of  that  property, 
before  entry  thereupon.* 

Id..  S  14.  am'd. 

I  1(184.  Antliorlty  of  party  nnder  order. 

After  serving  a  copy  of  the  order,  as  prescribed  in  the  last 
section,  the  party  obtaining  it,  his  necessary  surveyors,  servants, 
and  agents,  may  enter,  for  the  purpose  of  making  the  survey, 
upon  the  real  property  described  in  the  order,  and  may  there 
make  the  survey;  but  each  i^erson  so  entering  is  responsible  for 
any  unnecessary  injury  done  by  him:  and  the  party  procnrifig 
the  order  is  responsible  for  such  an  injury,  done  by  any  person 
so  entering. 

Id.,  g  15.  am'd. 

I  1685.  Liability  of  parcfiaiier,  pcndfnf?  an  action. 

If  the  defendant,  in  an  action  of  ejectment  or  an  action  for 
dower,  aliens  the  real  property  in  question,  after  the  filing  of 
a  notice,  as  specified  in  section  1670  of  this  act,  and  an  execu- 
tion against  him  for  the  plaintiff's  damages  is  returned  'vholly 
or  partly  unsatisfied,  an  action  may  bo  mnintainod  by  the  plain- 
tiff against  any  person  who  has  been  in  possession  of  the  prop- 
Mty,  under  the  defendant's  conveyance,  to  recover  the  unsatisfied 
portion  of  the  damages,  for  a  time  not  exceeding  that,  daring 
which  he  possessed  the  property. 

Id.,  f  10.     See  §  1G70,  ante. 

S  1080.  Infant  may  maintain,  etc.^  real  action  in  hi^  ovrn 


Any  action  specified  in  this  title  may  be  maintained  by  or 
airainst  an  infant  in  his  own  name;  and  article  fourth  of  title 
second  of  chapter  fifth  of  this  act  applies  to  such  an  actien. 
except  as  otherwise  prescribed  in  sections  1535  and  153C  of  this 
act. 

I  16K7.  Joinder  of  real  nctlonN  -with  othern. 

Nothing  contained  in  this  title  is  to  be  construed,  as  to  prevent 
the  plaintiff  from   uniting  in   the  same   complaint   two  or  more 
causes  of  action,  in  any  case  specified  in  section  4tS4  of  this  act. 
See  {  484,  ante, 

i  1688.  IVhen  npecial  procoedliipr  to  rooovor  renl  prop- 
•*tr  not  allowed. 

A  special  proceeding  to  recover  renl  property  cannot  be  takeiv 
except  in  a  caw*  specially  pre.*«^TilH>d  by  law. 
3  B.  8.  342,  i  24  (2  Edn.  3M). 
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ARTICLE  TBlfTH. 

(Added  by  U  1901,  ch.  808.    In  effect  Sept  1,  1001^ 

Evidence  in  actions  or  proceedings  involving  a  title  to  real  properly. 

Sec.  lOSBa.  TestlmoDj  perpetuated  paravant  to  this  artlde  may  be  recetTCd. 
leSSb.  Effect  of  documentary  erldence. 
1688c.  Mode  of  introducing  teetlmony. 

1688d.  Application  to  take  deposition  and  perpetuate  teatlmony. 
1688e.  Petition,  wbat  to  contain. 
1688f.  Appointment  of  referee;  notice  to  appear. 
1688g.  Referee  to  take  deposition. 
•     i688b.  Examination;  deposition  to  be  signed  and  certified. 
n&Ul,  Peposltlons  as  erldenc^. 


f  1688««    Teatlmony  perpetuated  pursnaiit  to  this  article 
be  received. 


la  any  action  or  proceeding  involying  a  question  as  to  title  to 
rea>  property  in  the  state  of  New  York,  the  court  shall  upon  the 
offer  of  any  party  receive  in  evidence  testimony  perpetuated  pur- 
suant to  the  provisions  of  this  article;  provided  that  the  testimony 
of  a  witness  shall  not  be  admissible  under  the  provisions  hereof, 
until  the  court  is  satisfied  that  such  witness  is  deceased,  or  is 
unable  personally  to  attend  by  reason  of  insanity,  sickness  or  other 
infirmity,  or  is  confined  in  a  prison  or  jail,  or  is  absent  from  the 
state,  and  his  attendance  can  not  with  reasonable  diligence  be 
compelled  by  subpoena  or  his  testimony  taken  by  commission. 

9  1688b.  Effect  of  doevmentary  crldence. 

No  provision  of  this  article  shall  give  to  any  documentary  evi- 
dence introduced  in  connection  with  such  testimony  any  greater 
or  different  effect  than  may  be  due  to  it  by  reason  of  the  testi- 
mony relative  thereto  or  its  own  character. 

I  1688c.  Mode  of  Introdiiolnflr  tentlmony. 

Such  testimony  may  bo  introduced  in  such  action  or  proceeding 
In  any  mode  established  by  the  practice  of  the  courts  for  the 
introduction  of  testimony  given  upon  a  former  trial  of  an  action 
by  a  witness  who  has  since  died,  and  subject  to  objections  as  to 
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the  competency  of  a  witnees  or  the  relerancy  or  competency  of  a 
qnestion  pat  to  him  or  the  answer  given  by  him,  as  if  the  witness 
were  personally  examined,  and  without  being  noted  upon  the 
deposition. 

S  ie88d.  Application  to  toSe  deposltioa  and  to  perpetn- 
ate  testlmonir. 

Where  a  person  has  <been,  or  he  and  those  under  whom  he 
claims  have  been,  for  one  year  in  possession  of  real  property  or 
of  an  undivided  interest  therein,  claiming  it  in  fee  or  for  life 
or  for  a  term  of  years,  not  less  than  ten,  he  may  apply  to  the 
supreme  court,  by  petition,  to  take  the  deposition  of  any  person 
or  persons  and  to  perpetuate  such  testimony  to  be  received  in 
evidence  pursuant  to  the  provisions  of  this  article. 

§  1688e.  Petition,  'wliat  to  contain. 

The  person  desiring  to  take  a  deposition  and  to  perpetuate 
testimony  as  prescribed  in  this  article  may  present  to  a  Justice  of 
the  supreme  court  a  petition  duly  verified,  setting  forth  as  follows: 

First.  A  description  of  the  real  property  in  relation  to  which 
the  petitioner  desires  testimony  taken  and  perpetuated,  the  estate 
of  the  petitioner  therein,  whether  in  fee  or  for  life,  or  for  a  term 
of  years,  and  whether  he  holds  as  heir,  devisee  or  purchaser,  or 
as  trustee  of  an  express  trust. 

Second.  That  the  property  at  the  date  of  the  petition  is  and 
for  one  year  next  preceding  has  been  4n  his  possession  or  the 
possession  of  himself  and  those  from  whom  he  derives  title,  either 
as  sole  owner  or  as  joint  tenant  or  as  tenant  in  common. 

Third.  A  general  statement  of  the  facts  as  to  which  testimony 
is  to  be  taken  and  the  circumstances  which  render  it  necessary 
for  the  protection  of  the  petitioner's  rights  that  the  pr(H>osed 
testimony  should  be  perpetuated. 

Fourth.  The  names  and  residences  of  the  persons  to  be  ex- 
amined. 

Fifth.  The  names  and  residences  of  persons  having  interests 
which  may  be  adversely  affected  by  the  testimony  sought  to  be 
taken,  so  far  as  such  names  and  residences  are  within  the  knowl- 
edge of  the  petitioner;  or,  where  such  names  and  residences  can- 
not be  ascertained,  a  statement  of  the  class  of  persons  having 
interests  which  may  be  so  adversely  affected. 

Sixth.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  the  provisions  .of  this  article. 

I  lOSSf.  [Am'd,  1013.]     Appointment  of  referee:  notice  to 


Upon  the  presentation  of  the  petition,  the  judge  shall  mak«  an 
erdtr  containing  directions  as  to  the  persons  to  whom,  and  thf 
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ARTICLE   NIHTH. 

Provisions  appUaahle  to  ttco  or^more  of  the  actions  specified  in  this 

title. 

Sec.  1070.  Notice  of  pendency  of  action  by  plalntiflT. 
1671.  Effect  of  notice. 
1C72.  Notice  to  be  recorded  and  Indexed. 
1073.  TJotlce  of  pendency  of  action  by  defendant. 

1674.  When  and  bow  notice  may  be  cancelled.  • 

1675.  When   and  bow   court    may   compel  delivery  of   posaewloB  oC   r»«l 

property  to  purchaser. 

1676.  Upon  Bale  of  real  property,  officer  to  pay  taxes,  etc. 

1077.  Judgment  to  be  entered  in  county  where  real  piupeity  is  sitoatcct. 

1078.  Sale;    notice   of;    bow   conducted. 

1079.  Parchaae*  by  certain  officeni  prohibited.    Penalty. 

1680.  ReTomioner,  etc.,  may  bring  action  after  tenant's  defnult* 

1681.  Defendant,  Low  prevented  from  committing  waste,  etc. 
1SSI2.  When  order  for  survey  may  be  made. 

1688.  Oontonta  and  aervlce  of  order. 

1684.  Authority  of   party  under  order. 

1685.  Liability  of  purchaser,   pending  an  action. 

1686.  Infant  may  maintain,  etc.,  real  action  lu  bis  ow«  namo. 

1687.  Joinder  of  real  actions  with  others. 

1688.  When  special  proceeding  to  recover  real  property  Dot  allowed. 

fi  1670.  [Am'dt  10O4.]  Notice  of  pendency  of  action  by 
plaintilf. 

In  an  action  brought  to  recover  a  judgment  affecting  the  title 
to,  or  the  possession,  use,  or  enjoyment  of,  real  property,  if  the 
complaint  is  verified  the  plaintiff  may,  when  he  files  his  com- 
plaint, or  at  any  time  afterwards  before  final  judgment,  file,  in 
the  clerk's  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  stating  the  names  of  the 
parties,  and  the  object  of  the  action,  and  containing  a  brief  de- 
scription of  the  property  :n  that  county,  affected  thereby.  Such 
a  notice  may  be  filed  with  the  complaint,  before  the  service  of 
the  summons;  but,  in  that  case,  personal  service  of  the  summons 
must  be  made  upon  a  defendant,  within  sixty  days  after  the 
filing,  or  else,  before  the  expiration  of  the  same  time,  publication 
of  the  summons  must  be  commenced,  or  service  thereof  must  be 
made  without  the  state,  pursuant  to  an  order  obtained  therefor, 
as  prescribed  in  chapter  fifth  of  this  act. 

See  Co.   Proc,   $  132;   see,  J  1631,  also,   $  1673,  post;   L.   1904,  ch.  518.     ii, 
effect  Sept.    1,   1004. 

§    1071.    [AniM,   lf>05.]     KflTect  of   notice. 

^^'lll'l•l'  a  notice  of  tln^  pcndiMicy  of  an  action  may  bt>  nlod,  as 
prcscrilu'd  in  the  la-^t  section,  the  poj^rhMuy  of  the  a(;Uou  is  cou- 
slru<-ti\e  notici',  from  the  time  of  so  iiliiijr  the  notice  onlj',  to 
a  purchaser  or  incunilirancer  of  the  property  affected  thereby, 
from  or  against  a  dcfernhint.  with  respect  to  whom  the  notice  is 
directed  to  be  indexed,  as  prescribed  in  the  next  section.  A  per- 
son, whose  conveyance  or  incumbrance  is  subseciuently  executed, 
or  subse(piently  recorded,  is  bound  by  all  proceedings  taken  in  the 
action,  after  the  filing  of  the  notice,  to  the  same  extent  as  if  he 
was  a  party  to  the  action.  In  any  action,  other  than  an  action  to 
foreclose  a  mortgage  or  for  the  i>artition  of  real  property  or  for 
dower,  in  which  a  notice  of  the  pendency  thereof  has  been  filed, 
and  in  which  it  shall  a])pear  to  tlie  court  upon  n  motion  made  as 
hereinafter  provided,  that  adetjuate  relief  ran  be  secured  to  the 
plaintiff  by  a  deposit  of  money,  or  in  the  discretion  of  the  court 
by  the  giving  of  an  uudertakin;:,  as  hereinafter  provided,  where 
the  cancellation  of  such  notice  is  not  otherwise  expressly  provided 
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for  or  regulated,  any  defendant  or  any  other  person  having  an 
Interest  in  the  proi)erty  affected  by  the  action,  may  apply  for  the 
cancellation  of  such  notice.  Such  aoplicution  shall  be  by  motion 
made  in  the  action  upon  notice,  to  be  directed  and  approved  by 
the  court,  to  all  the  parties  to  the  action  and  to  such  other  per- 
sons as  tne  court  may  direct.  If  the  court  on  the  hearing  of  the 
motion  shall  decide  that  adequate  relief  can  be  secured  to  the 
plaintiff  and  that  the  case  is  one  in  which  the  judgment  sought 
to  be  enforced  against  the  real  property  mentioned  in  said  notice 
of  pendency  of  action  may  be  secured  by  the  deposit  of  the  amount 
claimed  or  by  the  giving  of  an  undertaking,  the  court  may  make 
on  order  directing  that  the  applicant  make  a  deposit  in  court  of 
a  sum  of  money,  or  in  the  discretion  of  the  court,  give  an  under- 
taking with  at  least  two  sufficient  sureties  for  the  payment  of 
nnj  amount  w^hich  the  party  filing  such  notice  of  pendency  of 
action,  or  any  other  party  to  the  action  claiming  an  interest  or 
Hen  npon  such  real  property  may  recover  In  the  action,  and  will 
pa  J  the  judgment  sought  to  be  enforced  against  said  real  property. 
m  the  event  that  a  final  judgment  shall  l)e  recovered  therein  and 
conditioned  for  the  performance  of  such  other  terms  as  the  court 
may  direct,  and  that  thereupon,  and  upon  such  other  terms,  if 
any,  as  the  court  shall  deem  equitable,  an  order  be  made  can- 
celling such  notice  of  record.  The  sam  required  to  be  paid  into 
court  or  the  amount  of  the  undertaking,  shall  be  at  least  the 
amount  claimed  by  the  plaintiff  or  the  value  of  the  property 
affected  by  the  action  or  the  interest  of  the  party  filing  such 
notice  therein,  with  interest  and  costs,  and  if  the  court  allow  an 
undertaking  to  be  given,  a  copy  thereof  with  notice  of  filing  of 
the  same,  shall  be  served  upon  the  attorney  for  the  plaintiff  and 
upon  such  other  parties  as  the  court  may  direct  and  notice  of  not 
less  than  two  days  of  the  justification  of  the  sureties.  Upon  the 
deposit  of  the  sum  required  into  court,  or  if  an  undertaking  is 
given,  upon  the  approval  of  such  undertaking  by  the  court  or  a 

i'udge  thereof  and  the  compliance  with  such  other  terms  as  may 
lave  been  imposed,  the  court  may  direct  that  the  notice  of  pen- 
dency of  action  be  cancelled  of  record  by  a  particular  clerk  or  by 
all  the  clerks  with  whom  it  is  filed  and  recorded,  which  cancel- 
lation must  be  made  by  a  note  to  that  effect,  on  the  margin  of 
the  record,  referring  to  the  order.  ITulesa  the  order  is  entered 
in  the  same  clerk's  office,  a  certified  copy  thereof  must  be  filed 
therein,  before  the  notice  is  cancelled.  After  a  notice  of  pen- 
dency of  action  has  been  cancelled  as  herein  provided,  neither 
the  proceedings  in  the  action,  nor  any  judgment  whidi  may  be 
rendered  therein,  shall  affect  the  real  property  described  in  any 
notice  of  pendency  which  has  been  cancelled  pursuant  to  the 
provisions  of  this  section. 
Co.  Proc.,  9  132;  L.  1905,  eh.  60.    In  effoct  Sept.  1.  1906. 

^1672.  [Am'd.  1$>t3.j  Notice  to  Ite  recorded  and  Indexed. 
ach  county  clerk  with  whom  such  a  notice  is  filed,  must  im- 
mediately record  it  in  a  book  kept  in  his  office  for  that  inirpose. 
and  index  it  to  the  name  of  each  defendant,  si>ecified  in  a  direc- 
tion, appended  nt  the  foot  of  the  notice,  and  subscribed  by  the 
attorney  for  the  plaintiff.  The  notice  filed  in  partition  suits  must 
be  indexed  against  the  name  of  each  plaintiff  and  of  each 
defendant  having  any  interest  or  estate  in  the  premises.  The 
expense  of  procuring  a  new  book,  when  necessary,  must  be  paid 
out  of  the  COnnty  treasury,  as  other  county  charges. 

U  lft64,  ck.  5S.  SI  1  and  2   (0  Fxlm.  231).     Am'd  by  L.   1913,  ch.  «9.     In 
effort  Sept.  1.  1913. 

i  l<*7^  Notion*  of  peudency  of  notion  hy  defendant. 
Where  a  defendant  sets  up  in  his  answer  a  counterclaim,  ui)on 
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which  he  demands  an  aflSrmative  judgment  affecting  the  title  to, 
or  the  possession,  use,  or  enjoyment  of,  real  property,  he  may, 
at  the  time  of  filing  his  answer,  or  at  any  time  afterwards  before 
final  judgment,  file  a  like  notice.  The  last  three  sections  apply 
to  such  a  notice.  For  the  purpose  of  such  an  application,  the  de- 
fendant filing  such  a  notice  is  regarded  as  a  plaintiff,  and  the 
plaintiff  is  regarded  as  a  defendant. 
Co.  Proc.,  I  132,  in  part.    See  S  1070.  ante. 

S  1G74.  [Am*d,  1802.]  IVhen  anS  bow  notice  max  be 
cancelled. 

After  the  action  is  settled,  discontinued,  or  abated,  or  final 
judgment  is  rendered  therein  against  the  party  filing  the  notice, 
and  the  time  to  appeal  herefrom  has  expired,  or  if  a  plainti/f 
filing  the  notice  unreasonably  neglects  to  proceed  in  the  action, 
the  court  may,  in  its  discretion,  upon  the  application  of  any 
person  aggrieved,  and  upon  such  notice  as  may  be  directed  or 
approved  by  it,  direct  that  a  notice  of  the  pendency  of  an  action, 
filed  as  prescribed  in  the  last  four  sections,  be  cancelled  of  record 
by  a  particular  clerk,  or  by  all  the  clerks,  with  whom  it  is  filed 
and  recorded.  The  cancellation  must  be  made  by  a  note  to  that 
effect,  on  the  margin  of  the  record,  referring  to  the  order.  Unless 
the  order  is  entered  in  the  same  clerk's  office,  a  certified  copy 
thereof  must  be  filed  therein,  before  the  notice  is  cancelled.  In  a 
judgment  creditor's  action,  the  court  may,  at  any  stage  of  the 
proceeding,  upon  notice  to  the  plaintiff  or  to  the  judgment  creditor 
to  be  affected  thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled,  upon  payment  into  court  of  the  amount  of  the 
judgment  or  judgments  sought  to  be  enforced  in  such  action, 
together  with  the  accrued  interest  and  such  sum  in  addition 
thereto  as  the  court  may  deem  sufficient  to  cover  interest  likely  to 
accrue  during  the  pendency  of  the  action  and  costs.  Or,  in  lieu 
thereof,  the  court  may,  in  its  discretion,  order  that  an  under- 
taking be  given  in  a  sum  double  the  amount  of  the  judgment  or 
judgments  sought  to  be  enforced,  with  two  sufficient  sureties  to 
be  approved  by  the  court  or  a  judge  thereof,  conditioned  that  the 
defendant  or  defendants  applying  thert'for  will  pay  the  judgment 
or  judgments  sought  to  be  enforced  against  said  property,  with 
interest  and  costs  in  the  event  that  a  final  judgment  shall  be 
entered  in  such  judgment  creditor's  action  in  favor  of  the  judg- 
ment creditor  or  creditors  to  the  effect  that  such  real  estate  was, 
at  the  time  of  the  filing  of  said  notices  of  pendency  of  action, 
equitably  chargeable  therew^ith.  A  copy  of  said  undertaking,  with 
notice  of  the  filing  of  the  same,  shall  1)0  served  upon  the  attorney 
for  the  judgment  creditor,  and  notice  of  not  less  than  two  days 
of  the  justification  of  the  sureties.  Upon  the  approval  of  such 
undertaking  by  the  court  or  a  judge  thereof,  the  court  may  direct 
that  the  notice  of  pendency  of  action  bo  cancelled  of  record,  in  the 
manner  above  provided.  Where  a  judgment  creditor's  action  Is 
brought  by  the  plaintiff  as  well  on  his  own  behalf  as  on  behalf  of 
such  other  creditors  as  may  come  in  and  contribute  to  the  expense 
of  such  action,  notice  of  the  application  to  cancel  such  lis  pendens 
shall  be  given,  as  well  to  the  plaintiff  as  to  such  other  judgment 
creditors  as  shall,  before  the  service  of  the  notice  of  motion  or 
order  to  show  cause,  have  servod  upon  the  attorney  appearing  for 
the  defendant  in  whose  name  the  title  shall  stand  at  the  time  of 
the  commencement  of  the  artion  a  notion  to  the  effect  that  such 
judgment  creditor  oloots  to  oomo  in  and  oontribnte  to  the  expense 
of  such  action,  whioh  notice  shall  also  d^soribe  the  judgment  by 
giving  the  name  of  the  court   in   which  it  was  recovered    such 
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recovery  and  the  amount  thereof,  and  shall  be  accompanied  by  «n 
atBdavit  of  the  judgment  creditor  or  his  attorney  to  the  effect  that 
isuch  judgment  has  been  duly  docketed,  giving  the  date  and  place 
of  such  docket,  and  that  an  executi(m  has  lM*en  issued  thereon  t«> 
the  sheriff  of  the  proper  county  and  has  been  returned  unsatisfied, 
and  the  amount  claimed  to  be  due  thereon.  In  such  case  the  court 
Hhall  provide  for  like  deposit  or  like  security,  as  the  case  may  be, 
for  the  benefit  of  the  judgment  creditor  giving  such  notice  before 
the  cancellation  of  such  notice  of  pendency  of  action. 

L.  1802,  cb.  504. 

S  1G75.  li%'lieu  and  lioiv  court  may  compel  delivery  of 
poMseMiilon  of  real  property   to  pnrcliaiier. 

Where  a  judgment  in  an  action  specified  in  this  title,  allots  to 
any  persons  a  distinct  parcel  of  real  property,  or  contains  a  direc- 
tion for  the  sale  of  real  property,  or  confirms  such  an  allotment  or 
sale,  it  may  also,  except  in  a  case  where  it  is  expressly  prescribed 
in  this  act .  that  the  judgment  may  be  enforced  by  execution, 
direct  the  delivery  of  the  possession  of  the  property  to  the  person 
entitled  thereto.  If  a  party,  or  his  representative  or  successor, 
who  is  bound  by  the  judgment,  withholds  possession  from  the 
person  thus  declared  to  be  entitled  thereto,  the  court,  besides 
punishing  the  disobedience  as  a  contempt,  may,  in  its  discretion, 
by  order,  re<iuire  the  sheriff  to  put  that  person  into  possession. 
Snch  an  order  must  be  executed,  as  if  it  was  an  execution  for  the 
delivery  of  the  possession  of  the  property. 

2  R.  S.  101,  pflirt  of  I  152   (2  Edm.  199). 

f  1076.  Upon  sale  of  real  property,  ofllcer  to  pay  taxes, 
etc. 

Where  a  judgment  rendered  in  an  action  for  partition,  for 
dower,  or  to  foreclose  a  mortgage  upon  real  property,  directs  a 
sale  of  the  real  property,  the  officer  making  the  sale  must,  out  of 
the  proceeds,  unless  the  judgment  otherwise  directs,  pay  all  taxes, 
assessments,  and  water  rates,  which  are  liens  upon  the  pro|>erty 
sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid 
taxes,  assessments,  or  water  rates,  which  have  not  apparently 
become  absolute.  The  sums,  necessary  to  make  those  payments 
and  redemptions,  are  deemed  expenses  of  the  sale,  within  the 
meaning  of  that  expression,  as  used  in  any  provision  of  article 
second,  third  or  fourth  of  this  title. 

L.   1870,   ch.   717,    |  2,   modified  and  am'd.    Soo  Rule  01. 

I  1677.  Jodflrment  to  be  entered  In  county  frl&ere  real 
property  !•  0ltnate4< 

Where  real  property,  sold  by  virtue  of  a  judgment,  rendered  in 
an  action  specified  in  the  last  section,  is  situated  in  a  county, 
other  than  that  in  which  the  judgment  is  entered,  the  judgment 
mnst  be  also  entered  in  the  office  of  the  clerk  c)f  the  county 
wherein  the  property  is  situated,  before  the  purchaser  can  be 
required  to  pay  the  purchase-money,  or  to  accept  a  deed.  The 
clerk  of  the  latter  county  must  enter  it  in  the  judgment-book 
kept  by  him,  upon  filing  with  him  a  copy  thereof,  certified  by  the 
clerk  with  whom  it  is  entered. 

§  1678.  [Am'd,  1894,  180C,  1808.]  8a lei  notice  of)  bow 
eondveted. 

A  sale  made  in  pursuance  of  any  provision  of  this  title,  must 
be  at  public  auction  to  the  hierhest  bidder.  Notice  of  such 
sale  mast  be  given  bv  the  officer  making  it,  as  prescribed  in 
section  fourteen  hundred  and  thirty-four  of  this  act  for  the  sale 
by  a   sheriff  of  real   property,   by   virtue   of  an   execution,   un- 
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less  the  property  ^is  situated  wholly  or  partly  in  a  city  in 
which  a  daily,  semi-weekly  or  tri-weekly  newspaper  is  published, 
and,  in  that  case,  by  publishing  notice  of  the  sale  in  such 
a  daily,  semi-weekly  or  tri-weekly  paper,  al  least  twice  in  each 
week  for  three  successive  weeks,  or  in  a  weekly  paper  pub- 
lished in  a  city,  ouce  in  each  of  the  six  weeks,  immediately  prc- 
cedinK  the  sale,  or  in  the  counties  of  New  York  and  Kings  in  two 
suca  daily  papers.  If  the  officer  appointed  to  make  such  sale  does 
not  appear  at  the  time  and  place  where  such  sale  has  been  adver- 
tised to  take  place,  then  in  that  case  the  attorney  for  the  plaintiff 
may  postpone  or  adjourn  such  sale,  not  to  exceed  four  weeks, 
during  which  time  such  attoruej'  may  make  application  to  the 
court  to  have  another  person  appointed  to  make  such  sa'e.  Notice 
of  the  postponement  of  the  sale  must  be  published  in  the  paper 
or  papers  wheriMu  the  notice  of  sale  was  published.  The  terms  of 
the  sale  must  be  made  known  at  the  sale,  and  if  the  property,  or 
any  part  thereof,  is  to  be  sold  subject  to  the  right  of  dower,  charge 
or  lien,  that  fact  must  be  declared  at  the  time  of  the  sale.  If 
the  ijroperty  consists  of  two  or  more  distinct  buildings,  farms  or 
lots  they  shall  be  sold  separately,  unless  otherwise  ordered  by 
the  court:  and  provided,  further,  that  whore  two  or  more  build- 
ings are  situated  on  the  same  city  lot.  they  be  sold  together. 

In  eflfoct  Sept.  1,  1808;  L.  1898,  ch.  662;  L.  1806.  ch.  152;  L.  1804.  ch.  263. 

8   1079.  Parchaaen  by  certain  ofHceii  proliibited.   Penalty. 

A  commissioner,  or  other  officer,  making  a  sale,  as  prescribed 
in  this  title,  or  a  guardian  of  an  infant  party  to  the  action,  shall 
not,  nor  shall  any  person,  for  his  benefit,  directly  or  indirectly, 
purchase,  or  be  interested  in  the  purchase  of,  any  of  the  property 
sold:  except  that  a  guardian  may,  where  he  is  lawfully  .authorized 
80  to  do,  purchase  for  the  benefit  or  in  behalf  of  his  \vard.  The 
violation  of  this  section  is  a  misdemeanor;  and  a  purchase,  made 
contrary  to  this  section,  is  void. 

§  16KO.  Rever«loner,  etc.,  may  brinir  action  after  tenant*** 
default. 

Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  judg- 
ment to  be  taken  against  him.  by  consent  or  by  default,  in  an 
acticm  of  ejectment,  or  an  action  for  dower,  the  heir  or  person 
owning  the  reversion  or  remainder,  may,  after  the  determination 
of  the  particular  estate,  maintain  an  action  of  ejectment  to 
recover  the  proi>erty. 
2  R.   S.  880.   §  2  (2  Bdm.  S.'iO).   am'd.     Spo  S  1686,  post. 

§   1<»N1.   Defenclanty     ho-vr     prevented     from     committing 
-^vniite,  €*tc. 

If,  during  the  pendency  of  an  action  specified  in  this  title,  the 
defendant  commits  waste  upon,  or  does  any  other  damage  to, 
the  property  in  controversy,  the  court,  or  a  judge  thereof,  may. 
ui).)n  th(»  application  of  the  plaintiff,  and  due  proof  of  the  facts 
by  affidavit,  grant,  without  notice  or  security,  an  order,  restrain- 
ing him  from  the  commission  of  any  further  waste  upon  or  dam- 
age to  the  property.  Disobedience  to  such  an  order  may  be 
punished  as  a  contempt  of  the  court.  This  section  does  not 
aflfect  the  plaintiff's  right  to  a  permanent  or  temporary  injunc- 
tion in  such  an  action. 

2  R.  S.  3.30.  S$  18  aiul  10  (2  EUm.  ?ri7), 

1   108!2.  "When  order  f«>r  unrvey  may  be  made. 

If  the  court,  in  which  an  action  relating  to  real  property  is 
pending,  is  satisfied  that  a  survey  of  any  of  the  property,  ia 
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the  possession  of  either  party,  or  of  a  boundary  line  between 
the  parties,  or  between  the  property  of  either  of  them,  and  of 
another  person,  is  necessary  or  expedient,  to  enable  either  party 
to  prepare  a  pleading',  or  prepare  for  trial,  or  for  any  other 
proceeding  in  the  action,  it  may,  upon  the  application  (^t  either 
party,  upon  notice  to  the  party  in  possession,  make  an  order, 
granting  to  the  applicant  leave  to  enter  upon  that  party's  prop- 
erty, to  make  such  a  survey. 

2  B.   S.   341.  f   13  (2  Bdm.   86^,   am'd. 

{   1683.   Contents  and  aervlce  of  order. 

Ao  order,  made  as  prescribed  in  the  last  section,  must  specify, 
by  a  description  aa  definite  as  may  be.  the  property  or  boundary 
line  to  be  surveyed,  and  the  real  property  of  the  adverse  party, 
upon  which  it  is  necessary  to  enter  for  that  purpose.  A  copy 
thereof  must  be  seryed  on  the  owner  or  occupant  of  that  property, 
before  entry  thereupon.' 

Id..  9  14,  am'd. 

I  1684.  AatUorlty  of  party  under  order. 
After  serving  a  copy  of  the  order,  as  prescribed  in  the  last 
section,  the  party  obtaining  it,  his  necessary  surveyors,  servants, 
and  agents,  may  enter,  for  the  purpose  of  making  the  survey, 
ui>on  the  real  property  described  in  the  order^  and  may  there 
make  the  survej';  but  each  person  so  entering  is  resi)onsible  for 
any  unnecessary  injury  done  by  him;  and  the  party  procnrifig 
the  order  is  responsible  for  such  an  injury,  done  by  any  person 
so  entering. 

Id..  S  IS.  «m'd- 

f   1685.  friability  of  pnrcliaMer,  pendfnfi:  an  netion. 

If  the  defendant,  in  an  action  of  ejectment  or  an  action  for 
dower,  aliens  the  real  property  in  question,  after  the  filing  of 
a  notice,  as  specified  in  section  1670  of  this  act,  and  an  execu- 
tion against  him  for  the  plaintiff's  damages  is  returned  wholly 
or  partly  unsatisfied,  an  action  may  bo  mnintainrd  by  the  plain- 
tiff against  any  person  who  has  been  in  possession  of  the  prop- 
erty, under  the  defendant's  conveyance,  to  recover  the  unsatisfied 
portion  of  the  damages,  for  a  time  not  exceeding  that,  during 
which  he  possessed  the  property. 
Id.,  S  19.     See  §  1G70.  aDtc. 

S  1686.  Infant  may  maintain,  etc.,  real  action  in  hin  oirn 


Any  action  specified  in  this  title  may  be  maintained  by  or 
again.st  an  infant  in  his  own  name;  and  article  fourth  of  title 
second  of  chapter  fifth  of  this  act  applies  to  such  an  action, 
except  as  otherwise  prescribed  in  sections  1535  and  1530  of  this 
act. 

I  1687.  Joinder  of  rent  notionii  with  othem. 

Nothing  contained  in  this  title  is  to  be  construed,  as  to  prevent 
the  plaintiff  from   uniting  in   the   same  coniplnint   two  or^  more 
causes  of  action,  in  any  case  specified  in  section  484  of  this  act. 
See  {  4M.  ttnte. 

I   1688.  When   npeeinl   proceedlnfir   to   recover   renl   prop- 
wty  not  allovred. 

A  special  proceeding  to  recover  real  property  cannot  be  takeiv 
except  in  a  caw  speeinlly  pre.^uTib'^d  by  law, 

3  B.  8.  S42,  S  24  (2  Edm.  3M). 
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ARTICLE  TBSirm. 

iAOQed  hj  U  1901,  cb.  808.    In  effect  Sept  1,  19014 

Evidence  in  actions  or  proceedings  involving  a  title  to  real  property. 

Sec.  1888a.  Testimony  perpetuated  puranant  to  this  artldle  may  be  recdved. 
1688b.  Effect  of  docnmeDtary  erldeoce. 
1688c.  Mode  of  Introdudng  teetimony. 

16S8d.  Application  to  take  deposition  and  perpetuate  teetlmony. 
1688e.  Petition,  what  to  contain. 
1688f.  Appointment  of  referee;  notice  to  appear. 
1688g.  Referee  to  take  deposition. 
•     i688b.  Examination;  depoeition  to  be  signed  and  certified. 
116881.   Peposltions  as  eyldence- 

f  t688a.    Testimony-  perpetuated  pnranajit  to  this  artlele 
itaiK^  be  received. 

la  any  action  or  proceeding  involving  a  question  as  to  title  to 
reai  property  in  the  state  of  New  York,  the  court  shall  upon  the 
offer  of  any  party  receive  in  evidence  testimony  perpetuated  pur- 
suant to  the  provisions  of  this  article;  provided  that  the  testimony 
of  a  witness  shall  not  be  admissible  under  the  provisions  hereof, 
until  the  court  is  satisfied  that  such  witness  is  deceased,  or  is 
unable  personally  to  attend  by  reason  of  insanity,  sickness  or  other 
infirmity,  or  is  confined  in  a  prison  or  jail,  or  is  absent  from  the 
state,  and  his  attendance  can  not  with  reasonable  diligence  be 
compelled  by  subpoena  or  his  testimony  taken  by  commission. 

S  168Sb.  Bffect  of  documentary  evidence. 

No  provision  of  this  article  shall  give  to  any  documentary  evi- 
dence introduced  in  connection  with  such  testimony  any  greater 
or  different  effect  than  may  be  due  to  it  by  reason  of  the  testi- 
mony relative  thereto  or  its  own  character. 

I  1688c.  Mode  of  Introduclnflr  tentimony. 

Such  testimony  may  be  introduced  in  such  action  or  proceeding 
in  any  mode  established  by  the  practice  of  the  courts  for  the 
introduction  of  testimony  given  upon  a  former  trial  of  an  action 
by  a  witness  who  has  since  died,  and  subject  to  objections  as  to 
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the  competency  of  a  witneisB  or  the  relerancy  or  competency  of  a 
question  put  to  him  or  the  answer  given  by  him,  as  if  the  witneas 
were  personally  ezaminedp  and  without  being  noted  upon  the 
deposition* 

f  1688d.  Application  to  taKe  deponitioa  and  to  perpetn- 
«te  testimony. 

Where  a  person  has  (been,  or  he  and  those  under  whom  he 
claims  hare  been,  for  one  year  in  possession  of  real  property  or 
of  an  nndirided  interest  therein,  claiming  it  in  fee  or  for  life 
or  for  a  term  of  years,  not  less  than  ten,  he  may  apply  to  the 
supreme  court,  by  petition,  to  take  the  deposition  of  any  person 
or  persons  and  to  perpetuate  such  testimony  to  be  received  in 
evidence  pursuant  to  the  provisions  of  this  article* 

I  1688e.  Petition,  'wl&at  to  eontain* 

The  person  desiring  to  take  a  deposition  and  to  perpetuate 
testimony  as  prescribed  in  this  article  may  present  to  a  justice  of 
the  supreme  court  a  petition  duly  verified,  setting  forth  as  follows: 

First.  A  description  of  the  real  property  in  relation  to  which 
the  petitioner  desires  testimony  taken  and  perpetuated,  the  estate 
of  the  petitioner  therein,  whether  in  fee  or  for  life,  or  for  a  term 
of  years,  and  whether  he  holds  as  heir,  devisee  or  purchaser,  or 
as  trustee  of  an  express  trust. 

Second.  That  the  property  at  the  date  of  the  petition  is  and 
for  one  year  next  preceding  has  been  in  his  possession  or  the 
possession  of  himself  and  those  from  whom  he  derives  title,  either 
as  sole  owner  or  as  joint  tenant  or  as  tenant  in  common. 

Third.  A  general  statement  of  the  facts  as  to  which  testimony 
is  to  be  taken  and  the  circumstances  which  render  it  necessary 
for  the  protection  of  the  petitioner's  rights  that  the  proposed 
testimony  should  be  perpetuated. 

Fourth.  The  names  and  residences  of  the  persons  to  be  ex- 
amined. 

Fifth.  The  names  and  residences  of  persons  having  interests 
which  may  be  adversely  affected  by  the  testimony  sought  to  be 
taken,  so  far  as  such  names  and  residences  are  within  the  knowl- 
edge of  the  petitioner;  or,  where  such  names  and  residences  can- 
not be  ascertained,  a  statement  of  the  class  of  persons  having 
interests  which  may  be  so  adversely  affected. 

Sixth.  Any  other  fact  necessary  to  show  that  the  case  cornea 
within  the  provisions  of  this  article. 

f  1688f.  [Am^dy  1013.]     Appointment  of  referee;  notice  to 


Upon  the  presentation  of  the  petition,  the  judge  shall  mak«  an 
aider  containing  directions  as  to  the  persons  to  whom,  and  the 
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manner  in  which,  notice  shall  be  ^ivcn  of  the  time  and  place  at 
which  such  application  will  be  heard;  aud  at  the  time  fixed  in 
said  notice  for  that  purpose,  if  it  shall  be  shown  to  the  satis- 
faction of  the  court  that  the  case  comes  within  the  provisions  of 
this  article,  the  court  shall  make  an  order  appointing  a  referee 
to  take  such  testimony  and  prescribing  the  manner  in  which  aud 
the  persons  to  whom  notice  shall  be  given  of  the  time  aud  place 
at  which  the  testimony  will  be  taken  before  said  referee. 

If  it  shall  appear  from  the  petition  that  the  person  or  persons 
to  be  examined  reside  without  the  state,  the  judge  to  whom 
thi>  petition  may  be  presented  may  direct  that  a  commission  be 
issued  to  one  or  uxory  competent  persons  named  therein  to  ex- 
amine the  person  or  persons  named  therein  under  oath  upon 
the  interrogatories  annexed  to  the  commission;  to  take  and  certify 
the  deposition  of  each  witness,  and  to  return  the  same  and  the 
commission  nccordinff  to  the  directions  given  in  or  with  the  com- 
mission; and  for  this  purpose  the  judge  shall  make  an  order 
directing  that  interrogatories  be  settled  on  notice  to  persons  who, 
from  the  petition  it  may  appear,  may  be  adversely  affected  by 
the  testimony  sought  to  be  taken.  All  the  provisions  of  chapter 
nine,  title  three,  article  two  of  the  code  of  civil  procedure  shall 
apply  to  depositions  taken  without  the  state  as  herein  provided; 
and  a  deposition  taken  and  filed  in  accordance  with  the  pro- 
visions thereof  and  of  this  article,  shall  have  the  same  force  and 
effect  as  the  depositions  of  a  witness  before  a  referee  as  herein 
provided,  if,  before  it  may  be  read  in  evidence,  the  petition  and 
order  under  which  it  was  taken  and  proof  of  service  of  all 
the  notices  required  by  this  article,  shall  be  filed  in  the  office 
of  the  clerk  of  the  county  in  which  the  real  estate  is  situated, 
and  the  deposition  or  a  certified  copy  thereof  shall  be  recorded 
in  the  office  of  the  register,  or,  if  there  be  none,  of  the  county 
clerk,  of  the  county  iu  which  the  real  estate  is  situated. 

Am'd  by  L.  1913.  ch.  140.    In  offect  March  27,  1013. 

{  lOSSff*  [Am'd,  1013.]     Referee  to  take  deposition. 

Before  proceeding  with  the  testimony,  the  referee  shall  require 
proof  that  due  notice  of  the  hearing  has  been  given  in  accordance 
with  the  directions  in  said  order  contained,  and  thereupon  the 
referee  must  proceed  to  take  the  depositions  of  the  persons  pro- 
posed to  be  examined,  as  stated  in  the  petition,  at  the  time  and 
place  mentioned  in  the  notice,  and  may  from  time  to  time  ad- 
journ the  examination  to  another  day  and  another  pLice  within 
the  same  county.  All  the  provisions  of  sections  eight  hundred 
and  fifty-four,  eight  hundred  and  fifty-five,  eight  hundred  and 
fifty-six,  eight  hundred  and  fifty -seven  and  eight  hundred  and 
fifty -eight  of  the  code  of  civil  procedure  apply  to  the  examination 
of  a  person  taken  before  a  referee  as  prescribed  in  this  article. 

Am'd  by  L.  1013,  ch.  140.     In  effect  March  27,   1913. 

I  1088h.  Examination)  «1eponltiou  to  be  siflrned  aad  eer> 
tifled. 

The  referee  upon  every  examination  taken  as  prescribed  in  this 
article  must  in.scrt  tlicrcin  uvi'i-y  answer  or  declaration  of  the 
person  examined,  which  any  party  to  tlio  said  proceeding  requires 
to  bo  inserted.  If  upon  th<'  cxMi/unation  before  the  referee  the 
person  examined  refuses  to  answer  any  question,  the  referee  must 
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reixjrt  the  fact  to  the  court  or  a  judge  thereof,  who  must  deter- 
niiDC  whether  the  witness  is  hound  to  answer  the  question.  The 
deposition  when  completed  must  be  read  and  subscribed  by  the 
I>ersrrns  examined,  certified  to  by  the  referee,  and  within  ten  days 
thereafter  must,  together  with  the  petition  and  order  under  which 
it  was  taken,  and  proof  of  service  of  all  the  notices  required  by 
-this  article,  be  filed  in  the  ofiice  of  the  clerk  of  the  county  in 
^which  it  was  taken,  and  the  said  deposition  or  a  certified  copy 
thereof  must  be  recorded  in  the  office  of  the  register  (or  clerk 
-where  there  is  no  register)  of  the  county  in  which  the  real  estate 
is   situated. 

S  168SI.  [Aiii*d,  1013.]    Depoaitiona  aa  eTldeuce. 

Subject  to  the  provisions  of  this  article,  the  depositions  taken 
before  a  referee  or  pursuant  to  a  commission  or  a  certified  copy 
thereof  may  be  read  in  evidence  by  any  party  to  an  action  or 
proceeding,  which  shall  involve  the  title  to  such  real  property, 
an  against  the  person  on  whose  petition  said  depositions  were 
taken,  each  person  to  whom  notice  of  the  taking  of  such  deposi- 
tions was  given  as  directed  in  the  order  appointing  the  leferee, 
and  all  persons  claiming  from,  through  or  Hnder  them  or  any 
of   them. 

Ain'd  by  L.  1913,  ch.  140.     In  effect  March  27.  lOlS. 
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TITLB  n. 
Actions  relating  to  cnactelf  • 

Aftld*  1.  Aetlon  to   recover   a    chattel. 

3.  ▲«ttoa  to  foreckMe  a  Uen  opoa  a  cliattaU 

ARTICLB   FIRST. 

Action  to  recover  a  chaUeL 

3ee.  168S.  Joinder  •f   action  with   otb«rs. 

1680.  When  It  caDOOt  be  maintained. 

1681.  Id.;  after  judgment  againat  the  plaintiff. 

1682.  id.;  by  an  assignee. 

1688.  Jarlsdlctlon.  etc.,  when  a  repleyin  precedes  aummoDift 

1684.  Plaintiff  may  require  sheriff  to  replevy. 

1686.  Affidavit  therefor,  before  commencement  of  action. 

1686.  Id.;  after  commencement  of  action. 

1687.  Id.;  where  several  chattels  are  to  be  replevied. 

1688.  Provision  where  a  part  only  Is  replevied. 
1688.  Plaintiff's  undertaking  for   replevin. 

1700.  How  chattel   to   be   replevied. 

1701.  Id.;  how  taken  from  a  building,  etc. 

1702.  Replevied  chattel;  how  kept,  etc. 

1705.  When  defendant  may  except  to  sureties;  proceedings  therenpsB. 
1704.  When   defendant  may   reclaim   chattel;   proceedings  thereupoa. 

1706.  Suretlea;  when  and  how  to  Justify. 

1706.  When  and  to  whom  sheriff  must  deliver  chattel. 

1707.  Penalty  for  wrong  delivery  by  sheriff. 
1706.  Undertaking;  to  whom  delivered. 

1708.  Claim  of  title  by  third  person;   proceedings  thereupon. 

1710.  Action  against  sheriff  upon  such  claim. 

1711.  Indemnity  to  sheriff  against  such  action. 

1712.  When  agent,  etc.,  may  make  affidavit  for  replevin  or  return. 
1718.  Second  and  subsequent  replevin;  proceeding  thereupon. 
1714.  Replevin,  where  order  of  arrest  has  been  granted. 

1716.  Return,  etc.,  by  sheriff. 

1716.  Id.;  how  compelled. 

1717.  Replevin  papers  to  be  made  part  of  Judgment-roll,  etc. 

1718.  Action  not  affected  by  failure  to  replevy. 

-  1718.  When  and  how  plaintiff  may  abandon  hla  claim  as  to  part. 

1720.  Title;  how  statea  In  pleading. 

1721.  Taking,  etc.;  how  stated  In  complaint. 

1722.  Damages,   when  chattel  injured,   etc.,  by  defendant. 
1728.  Answer  of  title  in  third  person. 

1724.  Answer  that  property  was  distrained  doing  damage. 
1726.  Defendant  may  demand  Judgment  for  return. 

1726.  Verdict,  etc.,   what  to  state. 

1727.  Substitute  In  certain  cases  for  finding  as  to  value. 

1728.  Verdict,  etc.,   for  part  of  several  chattels;  Judgment  therenpsB. 
1728.  Damages  how  ascertained  on  default. 

1730.  Final  Judgment;  docketing  the  same. 

1731.  Execution :  contents  thereof. 

1782.  Id.;  sheriff's  power  to  take  chattel. 

1738.  Action  on  undertaking;  when  maintainable. 

1784.  ^eriff*s  return  evidence  therein. 

1786.  rajnry,   etc.,   no  defence. 

1786.  Abatement  and  revival  of  action. 

I  1089.  Joinder  of  action  irltli  other*. 

Nothing  in  this  title  is  to  be  so  construed,  as  to  prevent  the 
plaintiff  from  uniting,  in  the  sflme  coniplaint,  two  or  more 
causes  of  action,  in  any  case  specified  in  section  484  of  this  act. 

See   I    1667,    ante. 

I  leSO.  [Am'd,  1804.]    IVhcn  It  cannot  be  maintained. 

An  action  to  recover  a  chattel  cannot  be  maintained  in  either 
of  the  following  cases: 
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!•  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  usseasment  or  fine,  issued 
in  pursuance  of  a  statute  of  the  State  or  of  the  United  States; 
unless  the  taking  was,  or  the  detention  is,  unlawful,  as  specified, 
in  section  sixteen  hundred  and  ninety-five  of  this  act 

2-  Where  it  was  seized  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  unless 
it  was  legally  exempt  from  such  seizure,  or  is  unlawfully  de- 
tained, as  specified  in  section  sixteen  hundred  and  ninety-five 
of  this  act. 

8.  Where  is*  was  seized  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  a  person  other  than 
the  plaintiff,  and  at  the  time  of  the  commencement  of  the  action 
the  plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 

h.  18M.  ch.  305;  2  U.  S.  622,  {§  4  and  5  (2  R.  S.  640),  am'd. 

f  1691.  Id. I  after  Jadarment  agralnst  the  plaintiff. 

Where  a  chattel  is  replevied,  in  an  action  to  recover  the 
same,  and  a  final  judgment  awarding  the  possession  thereof  to 
the  defendant  is  rendered,  a  subsequent  action  to  recover  the 
same  chattel  cannot  be  maintaiue<l  by  the  plaintiff,  for  the 
same  cause  of  action.  But  the  judgment  does  not  affect  his 
right  to  maintain  an  action  to  recover  damages,  for  taking  or 
detaining  the  same  or  any  other  chattel,  unless  it  was  rendered 
against  him  upon  the  merits. 

Id..  5  62. 

i  1092.  Id.  I  by  an  aaiilarnee. 

An  action  to  recover  a  chattel,  the  title  to  which  has  been 
transferred  to  the  plaintiff,  since  the  wrongful  taking,  or  during 
the  wrongful  detention  thereof,  with  or  without  the  damages 
sustained  by  the  taking,  withholding,  or  detention,  may  be 
maintained  in  any  case,  whore,  except  for  the  transfer,  such  an 
action  might  be  maintained,  by  the  person  from  or  through  whom 
the  plaintiff  derives  title;  but  not  otherwise. 

(  1098.  Jnrladletlon,  etc.,  vrhen  replevin  precede*  •nm«- 
mona. 

Where  a  chattel  is  replevied  before  the  service  of  the  enm- 
mons,  as  prescribed  in  this  article,  the  seizure  thereof  by  tho 
sheriff  is  regnrdod  as  oqnivnlont  to  the  granting  of  a  provisio»^nl 
remedy,  for  the  purpose  of  giving  jurisdiction  to  the  court,  niid 
enabling  it  to  control  the  subsequent  proceedings  in  the  action: 
and  as  equivalent  to  the  commencement  of  the  action,  for  t^e 
purpose  of  determining,  whether  the  plaintiff  is  entitled  to  main- 
tain the  action,  or  the  defendant  is  liable  thereto. 
See  I  416,  ante. 

f  1894.  Plaintiff  may  require  nherllt  to  replevy* 

The  plaintiff  may,  when  the  summons  is  issued,  or  at  any 
time  afterwards,  and  before  the  service  of  a  copy  of  the  defend- 
ant's answer,  or,  where  judement  is  taken  by  default  for  want 
of  an  appearance  or  pleading,  before  the  entry  of  the  final 
judgment,  cause  the  chattel,  to  recover  which  the  action  is 
brought,   to  be  replevied  by   the   sheriff  of  the  county  where 

*  So   In  the   orl^nal. 
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it  is  found.  For  that  purpose,  he  must  deliver  to  the  Bheriff 
an  affidavit  aud  a  written  undertaking,  as  prescribed  in  the 
following  sections  of  this  article,  with  a  written  requisition, 
indorsed  upon  or  annexed  to  the  affidavit,  and  subscribed  by  his 
attorney,  to  the  effect,  that  the  sheriff  is  required  to  replevy 
the  chattel  described  therein.  The  requisition  may  be  directed 
to  the  sheriff  of  a  particular  county,  or,  generally,  to  the  sheriff 
of  any  county  where  the  chattel  is  found.  It  is  deemed  the 
mandate  of  the  court. 
Co.  Proc,  §}  200  and  209,  am*d  and  consolidated.  ^ 


S  1695.  AHIdavlt  therefOT,  before  comaaeneeaaent  of 
mctlon. 

The  affidavit,  to  be  delivered  to  the  sheriff,  as  prescribed  in 
the  last  section,  must  particularly  describe  the  chattel  to  be 
replevied;  and  must  contain  the  following  allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  possession  thereof,  by  virtue  of  a  special  property  therein; 
the  facts  With  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  accordinjar  to 
the  best  knowledge,  information,  and  belief  of  the  person  making 
the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment,  or  fine,  issued 
in  pursuance  of  a  statute  of  the  State,  or  of  the  United  States; 
or.  If  it  has  been  taken  under  color  of  such  a  warrant,  either 
that  the  taking  was  unlawful,  by  reason  of  defects  in  the  pro- 
cess, or  other  causes  specified,  or  that  the  detention  is  nnla^ul, 
by  reason  of  facts  specified,  which  have  subsequently  occnrred. 

6.  That  it  has  not  been  seized  by  virtue  of  an  execution  or 
warrant  of  attachment,  against  the  property  of  the  plaintiff, 
or  of  any  person  from  or  through  whom  the  plaintiff  has  derived 
title  to  the  chattel,  since  the  seizure  thereof;  or,  if  it  has  been 
so  seized,  that  it  was  exempt  from  the  seizure,  by  reason  of  facta 
specified,  or  that  its  detention  is  unlawful,  by  reason  of  facts 
specif ed  which  have  subsequently  occurred!. 

6.  Its  actual  value. 

See  Go.  Proc.  |  207. 

S  1696.  Id.  I  after  commencement  of  action. 

But  where  the  affidavit  is  made  after  the  service  of  the  snm- 
mons,  the  allegatiop«»,  required  to  be  inserted  therein  by  snbdl- 
vlsionn  first  and  second  of  the  last  section,  must  be  to  the  effect, 
that  the  plaintiff,  at  the  time  of  the  commencement  of  the 
action,  was  the  owner  of  the  chattel,  or  was  entitled^ to  the 
poRsession  thereof  by  virtue  of  a  special  property  therein;  and 
that  it  was  then  wrongfully  detained  by  the  defendant,  as  pre- 
scribed in  those  subdivisions. 

9  1097.  Id.}  iTbere  several  chattels  are  to  be  reple-rfed. 

Where  the  affidavit  describes  two  or  more  chattels  of  the 
same  kind,  it  must  state  the  number  thereof,  and  where  It 
describes  a  chattel  in  bulk,  it  must  state  thr  weight,  measnre* 
ment,  or  other  quantitr.  W^ere  it  deporibes  two  or  more  chattels 
to  be  replevied,  it  may,  at  the  clr»rtion  of  the  plaintiff,  state  the 
aggregate  value  of  all;  or,  separately,  the  value  of  any  chattel 
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or  of  any  class  of  chattels,  and  the  a^^e^ate  value  of  the  re- 
luaiuder,  if  any.  Where  it  states  separately  the  value  of  one 
or  more  chattels  or  classes  of  chattels,  the  defendant  muy  re- 
quire, as  prescribed  in  the  following  provisions  of  Jus  artlch', 
the  return  ot  any  or  all  of  the  chattels  or  classes  of  clintt(>ls. 
the  value  of  which  is  thus  stated,  or  of  the  portion  thereof 
which  has  been  replevied.  If  he  procures  such  a  return,  the 
remainder  must  he  delivered  to  the  plaintiff,  except  as  is  otherwise 
prescribed  in  this  article. 

Explanatory  of  S   1606,   ante. 

§  1G98.  Pro-rlftion  inhere  a  part  only  i«  replevle«l. 

The  sheriff  must  replevy  a  smaller  number  or  a  smaller  quantity, 
if  the  whole  of  the  chattel  or  chattels  described  in  the  aUidnvit 
cannot  be  found.  In  that  case,  if  the  Aggregnte  value  only  is 
stated  iu  the  aiiidavit,  the  value  ot  the  entire  chattel  or  class  of 
chattels,  as  so  stated,  is  to  be  deemed  the  value  of  the  part  re- 
plevied, for  the  purposes  of  the  proceedings  to  procure  a  return 
thereof  to  the  defendant. 

I  leoO.  PlalntllPa  nndertaktnjr  for  replevin. 

The  undertaking  to  be  delivered  to  the  sheriff,  with  a  refiuisi- 
tion  to  replevy  a  chattel,  must  be  executed  by  at  least  two  sure- 
ties, who  must  be  approved  by  the  sheriff.  It  must  be  to  the 
effect,  that  the  sureties  are  bound  in  a  specified  sum.  not  less 
than  twice  the  value  of  the  chattel,  as  stated  in  the  affidavit,  for 
tlie  prosecution  of  the  action;  for  the  return  of  the  chattel  to  the 
defendant,  if  posscFsion  thereof  is  adjudged  to  him,  or  if  the 
action  abates,  or  is  discontinued,  before  the  chattel  is  returned  to 
the  defendant;  and  for  the  payment  to  the  defendant  of  any  sum, 
which  the  judgment  awards  to  him  against  the  plaintiff. 

{  1700.    Ho^r  cliattel  to  be  replevied. 

If  any  chattel,  described  iu  the  affidavit,  is  found  in  the  posses- 
sion of  the  defendant,  or  of  his  agent,  the  sheriff,  to  whom  an 
affidavit,  requisition,  and  undertaking  are  delivered,  as  prescribed 
in  the  foregoing  sections  of  this  article,  must  forthwith  replevy 
it,  hy  taking  it  into  his  possession.  He  must  thereupon,  without 
delay,  serve  on  the  defendant  a  copy  of  the  affidavit,  requisition 
and  undertaking,  by  delivering  the  same  to  him  personally,  if  ho 
can  be  found  within  the  county;  or,  if  he  cannot  be  so  found,  to 
his  agent,  if  any,  from  whose  possession  the  chattel  is  taken;  or, 
if  neither  can  be  found  within  the  county,  by  leaving  the  oopy  at 
the  usual  place  of  abode  of  either,  with  a  person  of  suitable  age 
and  discretion. 

See  Co.  Proc.  remainder  of  §  209.  am'd. 

S  1701.  Id. I  lioiPT  taken  from  a  1>nl1dlnsr,  etc. 

If  any  chattel,  described  in  the  affidavit,  is  secured  or  concenlod 
in  a  building  or  inclosure,  the  sheriff  must  publicly  demnnd  its 
deiivory.  If  It  is  not  delivered,  pursuant  to  the  demand,  ho  must 
cause  the  building  or  inclosure  to  be  broken  open,  and  must  take 
the  chattel  mto  his  possession. 

Co.  Proc.,  fi  214.    Soe  $S  104,  lOB  and  lfl94.  ante. 

I  ITOS*  Replevied  ehatteli  lioygr  Icept,  ete. 

A  sheriff,  who  has  replevied  a  chattel,  must  retain  it  in  his  pes- 
— • — ,  keeping  it  in  a  secure  place,  until  the  person,  who   is 
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entitled  to  the  possession  thereof,  is  ascertained,  as  prescribed  in 
this  article.  He  must  then  deliver  it  to  that  person,  upon  request 
and  payment  of  his  lawful  fees,  and  necessary  expenses  for  taking; 
and  keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the  county 
judge  of  the  county  where  the  chattel  was  replevied,  upon  such  a 
notice  as  the  judge  deems  proper. 
Go.  Proc.,  i  216,  am'd. 

S  1703.  When  defendant  may  except  to  saretle*)  pro- 
reedlngrn  thereupon. 

Within  three  days  after  the  chattel  is  replevied,  and  a  copy  of 
the  affidavit,  requisition,  and  undertaking  is  served,  the  defendant, 
unless  he  requires  a  return  of  the  chattel  replevied,  or  of  one  or 
more  of  them,  where  two  or  more  chattels  are  replevied,  may 
serve  upon  the  sheriff  a  notice,  that  he  excepts  to  tne  plaintiff's 
sureties:  otherwise  he  is  deemed  to  have  waived  all  objections  to 
them.  Where  the  defendant  has  not  appeared,  the  notice  must  be 
subscribed  either  by  him,  or  by  his  agent  or  attorney.  The  per- 
son so  snbRcribing  the  notice  must  add  to  his  signature  his  office 
address,  ns  prescribed  by  law,  with  respect  to  a  notice  of  appear- 
ance. Within  ten  days  after  service  of  such  a  notice,  the 
plaiutifTs  attorney  must  serve  upon  defendant's  attorney,  or,  if 
the  defendant  has  not  appearea,  upon  the  sheriff,  notice  of  the 
justification  of  the  sureties.  If  the  notice  of  justification  is  served 
upon  the  sheriff,  he  must  immediately  serve  it  upon  the  person, 
whose  name  is  subscribed  to  the  notice  of  exception,  in  the  mode 
prescribed  by  law,  for  service  of  a  paper  upon  an  attorney  in  an 
action. 

Id.,  I  210,  am*d. 

I  1704.  "Wlien  defendant  may  reelaim  chattel  t  proceed- 
Inirn    thercnpon. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's  sureties, 
ns  prescribed  in  the  Inst  section,  may,  within  tbe  time  allowed  to 
him  for  such  an  excoption,  serve  upon  the  sheriff,  a  notice  that  he 
requires  a  return  of  the  chattel  replevied.  With  the  notice,  be 
must  deliver  to  the  sheriff  the  following  papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  poBSPSsion  thereof,  by  virtue  of  a  special  property  therein,  the 
facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to  the 
f^ffect  that  they  arc  bound,  in  a  specified  sum,  not  less  than  twice 
the  value  of  the  chattel  ns  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  is 
ndjndpod.  or  if  the  action  abates  in  consequence  of  the  defend- 
ant's death;  and  for  the  payment  to  him  of  any  sum,  which  the 
jndcment  awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  of 
the  chattel,  as  proscribed  in  this  section,  the  defendant  must  serre 
upon  the  plaintiff's  attorney,  notice  of  the  justification  of  the  rare- 
ties  to  the  undertaking. 

Id.,  f  211,  am'd. 

I  170B.  Snretleni  when  and  hovr  to  Justify. 

The  justification  of  sureties,  as  prescribed  in  either  of  the  last 
two  sections,  must  take  nla co,  either  in  the  connty  where  the 
chattel  was  replevied,  or  in  the  county  where  one  of  the  snretiea 
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residefl.  The  proTiBions,  regulating  the  jnstification  of  bail,  con- 
tained in  article  third  of  title  first  of  chapter  seyenth  of  this  aci. 
iroTern,  except  as  otherwise  expressly  prescribed  in  this  article, 
with  respect  to  the  notice  of  justification  of  the  sureties;  the 
oflScer  before  whom  they  must  justify;  the  substitution  of  new 
snreties  or  a  new  undertaking;  the  examination  and  qualifications 
of  the  sureties;  and  the  allowance  of  the  undertaking.  But  after 
the  allowance,  the  undertaking  and  examination  must  be  delivered 
to  the  sheriff. 

Go.  Ftoc^  i  218.  with  parts  of  9|  210   and  212.    Bee  (f  678.  681.  ante. 

f  1T08.  'Wlien  and  to  wltom  slierifl  must  deliver  cbattet. 

If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  purpose;  or  if  he  makes  default  in  serving  notice  of  the 
justification  of  his  sureties,  or  in  procuring  the  allowance  of  his 
undertaking;  or  if  the  plaintiff,  after  the  defendant  has  excepted 
to  his  sureties,  duly  procures  the  allowance  of  his  undertaking; 
the  sheriff  must,  except  in  the  case  specified  in  section  1709  of  this 
act.  immediately  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties,  makes 
default  in  serving  notice  of  justification,  or  in  procuring  the  allow- 
ance of  his  undertaking;  or  if  the  defendant,  after  he  has  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of  his  under- 
taking; the  Fheriff  must  immediately  deliver  the  chaltel  to  the 
defendant.  When  the  chattel  is  delivered  by  the  sheriff  to  either 
party,  as  prescribed  in  this  section,  the  sheriff  ceases  to  be  re- 
sponsible for  the  sufficiency  of  the  sureties  of  either  party;  until 
then,  he  is  responsible  for  the  sufficiency  of  the  sureties  of  the 
plaintiff  or  of  the  defendant,  as  the  case  may  be. 

See  Id..  H  210.  211  and  212. 

i  1707.  Penaltr  for  'vrronff  delivery  %T  WherfH. 

A  sheriff,  who  delivers  to  either  party,  without  the  consent  of 
the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in  the 
last  section,  or  by  virtue  of  an  execution  issued  upon  a  judgment 
in  the  action,  forfeits,  to  the  party  aggrieved,  two  hundred  and 
fifty  dollars;  and  is  also  liable  to  him  for  all  damages  which  he 
sustains  thereby. 

2  B.  8.  626.  9  18  (2  Edm.  643). 

f  1706.  Vndertalcfiiirf  to  vrbom  delivered. 

Where  the  sheriff  duly  delivers  a  chattel  to  either  party,  as 
prescribed  in  the  last  section  but  one,  ho  must,  at  the  same  time, 
deliver  to  the  adverse  party  the  undertaking  received  by  him  from 
the  party  to  whom  the  chattel  is  delivered,  together  with  the  ex- 
amination of  the  sureties,  and  the  judge's  allowance,  if  any. 

Go.  Proc.,  1  428,  am'd. 

S  17<W.  Clalaa  of  title  by  third  peraonf  prooeedln^B  tbere* 
vpoau 

At  any  time  before  a  chattel,  which  has  been  replevied,  is  actu- 
ally delivered  to  either  party,  if  a  porson,  not  a  party  to  the  action, 
claims,  as  against  the  defendant,  a  right  to  the  possoRsion  thereof, 
existing  at  the  time  when  it  was  replevied,  an  affidavit  may  be 
made  and  deliven^d  to  the  sheriff,  in  his  behalf,  stating  that  he 
makes  such  a  claim;  specif ving.  the  chattel  or  chattels  to  which  it 
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rplntes,  \f  two  or  more  chattelfl  have  been  replevied,  and  the  cUiim 
relates  only  to  puit  of  theui:  and  setting  forth  the  fiicts  ui>on 
which  his  right  of  posMOssion  dt-ijeuds.  In  tliat  case,  the  sheriff 
may,  in  his  disrrtiion,  hcioie  ho  delivers  the  chattel  to  the 
phiin(i(T,  serve  ni;on  the  plaint  iff  s  attorney  a  copy  of  the  afudnvit, 
with  a  notice  that  he  rc(inJrea  iij('cinnity  }r-'-:iinst  t!ie  clain).  If  tlio 
indemnity  i«  n<it  fnrnisljcd,  williin  a  r(a?ional)Ie  time  after  the 
plaintiff  hrcomcs  er.titled  lo  the  delivery  of  the  chattel,  the  sheriff 
may,  in  his  fliscn'lion.  deliver  it  to  the  claimant,  without  incur- 
ring any  liability  to  Uie  phiiutifff  by  reason  of  so  doing. 

Co.  Proc.,  ii  210. 

§   1710.  Artlon  nirnfiiMt  nh^rilT  upon  nvoli  elulm. 

A  person,  not  a  party  to  the  action,  who  has  served  an  affidavit 
as  prescribed  in  tlie  last  section,  may  maintain  an  action  against 
the  sheriff,  who  has  delivered  tic  chattel  to  tlie  plaintiff,  to  re- 
cover his  djimnges,  by  reason  of  the  taking,  detention,  or  delivery 
of  the  chatfel.  Bnt  the  sinnmons  in  snch  an  action  mnst  bo 
issned  within  tln-ee  months  after  tbe  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  serve*!  within  three  months  after  't  Is 
issued.  An  action  cannot  be  mrintnined  against  a  sheriff,  by  a 
person  80  entitled  to  make  a  claim,  except  as  prescribed  in  thia 
section. 

Subntituted  for  last  clause  of  S  216.  Co.  Proo. 

I  1711.  Indemnity  to  nl^eriflP  asralniit  anch  action. 

The  indemnity,  to  be  furnished  to  the  sheriff  by  the  plaintiff, 
as  prescribed  in  tlie  last  s-rclion  bnt  one,  must  consist  of  a  written 
undertaking  to  him,  executed  by  at  least  two  soreties,  to  the  effect 
that  they  will  indemnify  him  against  any  liability  for  dannigei!i. 
costs,  or  expenses,  to  be  incurred  in  an  action  brought  against  biiu 
by  the  claimant,  or  a  pcMson  deriving  title  from  or  through  the 
claimant,  by  reason  of  tbc  taking  or  detention  of  the  chattel,  or 
its  delivery  to  the  plaintiff,  not  exceeding  n  sum,  to  be  8]>eeified 
in  the  undertaking,  which  must  be  at  least  five  hundred  dollars, 
and  not  less  than  the  actual  vabTo  of  the  chat;tel  claimed,  and  two 
hundred  and  fifty  dollnrs  in  addition  thereto.  Each  of  the  sure- 
ties, besides  possessing  the  other  qualifications  required  by  law, 
n>nst  be  a.  freeholder  or  a  householder  of  the  sheriff's  county. 
Tlie  sheiiff.  before  delivering  tlie  chattel,  may  require  the  per- 
sons offered  as  sureties  to  submit  to  an  examination,  before  the 
otiicer  who  takes  the  acknowledgment  of  the  undertaking,  as 
where  persons  are  offered  to  him  as  bail  upon  an  arrest.  The 
pureties  are  entitled  to  be  substituted  as  defendants  in  an  action, 
brought  as  prescribed  in  the  hist  s<»clion,  as  if  the  chattel  had  been 
levied  upon  by  virtue  of  an  execution. 
Substituted  for  part  of  8  216,  Co.  Proc. 

;;  1712.  When  nRTont,  etc.,  may  make  nflldavlt  for  replevin 
or  rotnrn. 

The  affidavit,  to  be  delirered  to  the  sheriff  in  behalf  of  the 
nlaintiff,  with  a  requisition  to  rei'lrvy  a  chattel,  may  b»^  made 
by  the  Diaintiff's  agent  or  attorney,  if  the  material  facts  are  within 
his  personal  knowledge;  or,  if  the  plaintiff  is  not  within  the 
county  where  the  attorney  residfs,  or  has  his  office,  or  is  not 
capable  of  making  the  ailidavit.  The  affidavit,  to  be  delivered  to 
the  sheriff,  either  in  behalf  of  tho  defendant,  with  a  notice  that 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person,  not 


c.l4,t.8,a.l  CHATTEIil  gft  1718-16 

a  party,  who  makes  a  claim  as  prescribed  in  section  1709  of  this 
act,  may  be  made  by  an  agent  or  attorney,  if  the  material  facts 
are  within  his  personal  knowledge,  or  if  the  defendant  or  claimant, 
as  the  case  may  be,  is  not  within  the  county  whore  the  properly 
was  replevied,  and  capable  of  making  the  aiudavit.  When  the 
affidavit  is  made  by  on  attorney  or  agent,  he  must  stale  therein 
what  allegations,  if  any,  are  made  upon  his  information  and  be- 
lief; and  he  must  set  forth  therein  the  grounds  of  his  belief,  as  ♦o 
all  matters  not  stated  upon  his  knowledge,  and  the  reason  why  the 
affidavit  is  not  made  by  the  party  or  the  claimant. 
See  fi  S2B  and  526.  ante,  and  Oq.  Pi-oc.  §  207. 

I  1718.  Second  and  ivnbfieqnent  replcTinj  proQeedlnira 
tlierevpon. 

Where  the  sheriff  has  replevied  a  part  only  of  a  chattel,  or  of 
two  or  more  chattels,  described  in  the  phiintiff'a  alhdavit,  and  hus 
served  upon  the  defendant  the  papers  required  upon  pucK  a  re- 
plevin, the  plaintiff  may,  at  any  time  before  the  service  of  a  copy 
of  the  defendant's  answer,  or  before  judgment  by  default  for  want 
of  an  appearance  or  pleading,  require  the  same  or  any  other 
sheriff,  to  replevy  any  other  part  thereof.  For  that  purpose,  be 
must  deliver  to  the  sheriff  an  affidavit,  containing  the  same  all(»- 
gations,  and  a  requisition  and  undertaking,  with  respect  to  the 
part  yet  to  be  replevied,  as  if  the  action  was  brought  to  recover 
that  part  only.  Where  a  second  or  subsequent  replevin  Is  made, 
as  proscribed  in  this  section,  the  proceedings  are  the  same,  as  if 
a  former  replevin  had  not  been  made. 

I  1714.  RepleTln,  vrbere  order  of  arrest  lian  been  arrantcd. 

Where  an  order  of  arrest  is  granted,  as  prescribed  in  title  first 
of  chapter  seventh  of  this  act,  the  plaintiff's  right  to  a  replevin  is 
subject  to  the  following  regulations: 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  order,  a 
subsequent  replevin  cannot  be  made  of  the  chattel,  with  respect  to 
which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin 
of  a  chattel,  with  respect  to  which  the  order  was  granted,  super- 
sedes the  order. 

See  9  548,  nibd.  %  ante. 

f  171B.  Retnm,  etc.,  by  sberllf. 

The  sheriff  must,  within  twenty  days  after  he  has  delivered  a 
chattel  replevied  by  him,  to  the  party  entitled  to  the  possession 
thereof,  or  to  a  third  person,  as  prescribed  in  this  article,  file  with 
the  clerk  the  plaintiff's  affidavit,  and  the  accompanying  requisition. 
with  a  return,  stating  in  what  manner  he  has  exerutod  the  latter. 
If  he  has  omitted  to  replevy  a  part  of  the  chnttcl,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return  must  state  the 
cause  of  the  omission. 

Sobstttnta  for  f  217.  Go.  Pioc. 

f  1716.  Id.  I  bow  compelled. 

If  the  sheriff  fails  to  comply  with  the  last  section,  either  party 
may  require  him  so  to  do,  within  ten  days  after  service  of  a  notice 
to  that  effect,  or  to  show  cause,  at  a  term  of  the  court  designated 
In  the  notice,  why  he  should  not  be  punished  for  a  contempt  of  the 
court    The  notice  may  be  served  at  any  time  before  final  jndg< 
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Dient,  except  that  it  cannot  be  serred  on  the  part  of  the  defendant, 
before  answer.    An  omission  to  comply  with  such  a  notice  in 
punishable  as  a  contempt  of  the  court. 
See  I  1735,  peet. 


I  1717.  Replerfn  papers  to  be  Made  part  of  Judcnaent- 
roily  ete. 

The  plaintifiTs  aflSdavit,  with  the  accompanying  requisition,  and 
the  return  of  the  sheriff,  must  be  made  a  part  of  the  judgment- 
roll  in  the  action;  and  a  copy  of  each  of  them  must  be  furnished 
to  the  court,  or  the  referee,  upon  the  trial  of  an  issue  of  fact, 
with  a  copy  of  the  summons  and  of  the  pleadings. 

See  i  1726,   pest. 

1  1718.  Aetion  not  affeeted  br  failure  to  repleTT* 

The  plaintiff  may  proceed  in  the  action,  and  recover  therein  the 
chattel,  or  its  value,  although  he  has  not  required  the  sheriff  to 
replevy  it,  or  the  sheriff  has  not  been  able  to  replevy  it. 

2  B.  B.  625.  f  19  (2  Bdm.  648). 

I  1710.  "When  and  how  plaintiff  may  abandon  bis  elaim 
as  to  part. 

Where  part  only  of  two  or  more  distinct  chattels  specified  in  the 
complaint,  has  been  replevied,  the  plaiiitiff*s  attorney  may,  with 
or  before  the  notice  of  trial,  serve  upon  the  defendant's  attorney  a 
notice  that  he  abandons  so  much  of  his  claim,  as  relates  to  those 
which  have  not  been  replevied;  and  thenceforth  the  proceedings 
are  the  same,  as  if  the  action  had  been  brought  to  recover  only  the 
chattels  which  have  been  replevied.  A  copy  of  the  notice  must  be 
furnished  to  the  cdurt,  or  to  the  referee,  upon  the  trial  of  an  issue 
«f  fact,  with  a  copy  of  the  summons  and  of  the  pleadings. 

Bee  I  1728,  post. 

I  1720.  Title  I  how  stated  In  pleadinfr. 

An  allegation,  in  a  pleading  interposed  by  either  party,  to  the 
effect  that  the  party  pleading,  or  a  third  person,  was,  at  the 
time  when  the  action  was  commenced,  or  the  chattel  was  replev- 
ied, as  the  case  may  be,  the  owner  of  the  chattel,  or  that  it 
was  then  his  property,  is  a  suflScIent  statement  of  title,  unlefis 
the  right  of  action  or  defence  rests  upon  a  right  of  possession, 
by  virtue  of  a  special  property:  in  which  case,  the  pleading  muf^t 
set  forth  the  facts,  upon  which  the  special  property  depends, 
so  as  to  show,  that  at  the  time  when  the  action  was  commenced, 
or  the  chattel  was  replevied,  as  the  case  may  be.  the  party 
pl<^ding,  or  the  third  person,  was  entitled  to  the  possession  of 
the  chattel. 

Bee  I  166,  Co.  Proc.,  and  f  1724,  post. 

I  1731.  Takinir,  ctc.i  bow  atated  in  eomplalnt. 

Where  the  complaint  contains  a  snfliciont  statement  of  the 
plaintiff's  title,  a  ppnornl  nlloention,  that  the  defendant  wrong- 
fully took  the  chnttfl,  i«»  jsiifficient,  without  setting  forth  the 
facts,  showing  that  the  tnk'nir  wnn  wmneful.  Where  the  takinr 
of  the  chattel  is  not  ooiTinlairod  of.  but  the  action  is  fonndea 
upon  its  wrongful  df^tontion.  the  complaint  must  set  forth  tilt 
facts,  showing  that  the  riotontion  wns  wrongful. 

■absMttated  for  2  B.  S.  628.  6  30  (2  Edm.  546). 


^ 
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i  1722.  Damaares  rvtken.  chattel  injared,  etc.>  by  defeadanit 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
otherwise  depreciated  in  value,  while  it  was  in  the  possession  or 
onder  the  control  of  the  defendant,  under  such  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  de- 
preciation, in  an  action  brought  against  the  defendant  therefor, 
he  may  recover  the  same  damages  in  an  action  brought  as  pre- 
scribed  in  this  article.  In  that  case,  he  must  set  forth  the  facts 
«n  his  complaint,  and  demand  judgment  for  damages  accordingly. 

I  1723.  Ansurer  of  title  la  tl&ird  persoa. 

The  defendant  may  by  answer  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  him- 
self with  the  latter's  title. 

I    1724.     Aaavrer    that    property     was     distrained    dotnir 


Where  the  defence  is,  that  a  chattel,  to  recover  which  the 
action  is  brought,  was  distrained  doing  damage,  an  allegation 
that  the  defendant,  or  the  person  by  whose  command  he  acted, 
was  then  lawfully  possessed  of  the  real  property,  and  that  the 
chattel  was  distrained,  while  it  was  doing  damage  thereupon, 
is  sufficient,  without  setting  forth  the  title  to  the  real  property. 

00.  Proc.,  I  166;  2  R.  8.  628,  fiS  87  and  42  (2  Edm.  546). 

I  1726.  Defendant  may  demand  Jndflrment  for  return. 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plain^ 
tiff,  or  to  a  person  not  a  party  to  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  the  defendant's  attorney 
may,  within  the  time  allowed  to  him  for  the  service  of  a  notice 
of  trial,  serve  upon  the  plaintiff's  attorney,  a  notice,  that  the 
defendant  demands  judgment  for  the  return  of  the  chattel,  or 
for  its  value,  either  with  or  without  damages  for  the  detention 
thereof.  Upon  the  trial,  a  copy  of  such  a  notice  must  be  fur- 
nished to  the  court  or  referee,  with  a  copy  of  the  summons  and 
of  the  pleadings. 

f  1798.  Terdiet,  etc.,  'what  to  state. 

The  rerdict,  report,  or  decision  must  fix  the  damages.  If  sny, 
of  the  prevailing  party.  Where  it  awards  to  the  plaintiff  a 
ehattel,  which  has  not  been  replevied,  or  where  it  awards  to 
the  prevailing  party  a  chattel,  which  has  been  replevied,  and 
afterwards  delivered  by  the  sheriff  to  the  unsuccessful  party, 
or  to  a  person  not  a  party,  it  must  also,  except  in  a  case  specified 
in  the  next  section,  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

€o.  Ptm.,  I  261,  amM. 

f  1T27.  Snbstitnte  in  certain  eases  for  Undlnff  as  to  Talne. 

A  verdict,  report,  or  decision.  In  favor  of  the  defendant,  shall 
not  fix  the  value  of  the  chattel,  in  either  of  the  following  cases: 

1.  Where  the  plaintiff  Is  the  poneral  owner  of  the  chattol;  but 
It  was  rightfully  distrained  doing  damacre,  and  its  value  if 
irreater  than  the  damagos  gnstained  by  the  defendant,  by  the 
Injury  for  which  It  was  distrained;  in  which  case,  those  damages 
mii«t  be  fixed. 
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'^.  Where  the  plaiutiff  is  the  general  owner  of  the  chattel,  bui 
the  deteudaut  had  u  upeciai  pioperiy  liiereiu,  and  the  value  ol' 
tae  eiiattel  is  greater  than  the  value  of  the  Bpecial  property, 
)r  the  sum  charged  upon  the  chattel  by  reason  thereof;  in  whicu 
^ase,  the  value  oi  tUe  special  property,  or  the  sum  so  charged, 
oiust  be  fixed. 

iu  either  of  the  cases  specified  in  this  section,  the  verdict,  re* 
pprt,  or  decision  mu»t  set  forth  the  reason,  why  the  value  of 
the  chattel  ia  not  fixed.  « 

I  1728.  Verdict,  etc.,  for  part  of  several  chattels j  Jadff- 
luent  thereupon. 

Where  the  action  is  brought  to  recover  two  or  more  chattels, 
the  verdict,  report,  or  decision  may  award  to  one  party  one  or 
more  distinct  chattels,  which  can  be  identified,  and  set  apart 
from  the  others  and  the  residue  to  the  other  party;  and,  if 
necessary,  the  complaint  must  be  amended  so  as  to  conform 
thereto.  The  final  judgment,  rendered  thereupon,  must  award 
to  each  party  the  same  relief,  with  respect  to  the  finding  in  his 
favor,  as  if  sei)arate  judgments  were  rendered;  except  that,  where 
each  oarty  is  entitled  to  an  absolute  award  of  a  sum  of  money, 
against  the  other,  the  smaller  sum  must  be  deducted  from  the 
greater,  and  the  balance  only  must  be  awarded. 

(   1720.  Damaffea   ho^ir  ascevtalned   on  default. 

Where  the  plaintiff  is  entitled  to  judgment  by  default,  for 
want  of  an  appearance  or  pleading,  the  court,  to  which  he 
applies  for  judgment,  may  ascertain  and  detcTmine  the  damages 
to  which  he  is  entitled,  and  the  value  of  the  chattel,  if  necessary; 
or  may  direct  a  reference,  or  a  writ  of  inquiry,  for  that  purpose. 

See  §  1216,  ante. 

I  1730.  Final  Jnd«rn&ent)  dooketlnar  the  same. 

Final  judgment  for  the  plaintiff  must  award  to  him  possession 
of  the  chattel  recovered  by  him,  with  his  damages,  if  any.     la 
a  chattel  recovered  was  not  replevied,  or  if,  after  it  was  replevied, 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party, 
as  prescribed  in  this  article,  the  final  judgment  must  also  award 
to  the  plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid 
by  the  defendant,  if  possession  thereof  is  not  delivered  to  Uie 
plaintiff.      If    the    defendant   has   demanded   judgment   for   the 
return  of  a  chattel,  which  was  replevied,  and  afterwards  deliv- 
erp<i  to  tho  plaintiff,  or  to  a  person  not  a  party,  as  prescribed  in 
this  article,  final  judgment  in  his  favor  tnerofor  must  award  to 
him  possession  thereof,  with  his  damages,  if  any;  and  it  must 
also  award  to  him  the  sum  fixed  as  tlie  value  thereof,  to  be  paid 
by  the  plaintiff,  if  possession  is  not  delivered  to  the  defendant. 
But  if  tlie  case  is  one  of  those  specified  in  section  1727  of  this 
act,   final  judgment  in   favor  of  the  defendant   must  award   to 
him  the  sum,  fixed  as  therein  specified,  and  if  it  is  not  collected, 
the  delivery  of  the  chattel;  or,  if  tbe  chattel  has  not  been  re- 
plevied, or  has  been  returned  to  him  after  replevin,  that  he   i« 
entitled  to  possession  thereof,  nnt'l  the  sum  so  awarded  Is  col- 
I'^cted,  or  otherwise  pnid.     Tho  indcrnient  mny  be  docketed.  «nd 
the  docket  thereof  creates  a  lien,  as  if  it  was  a  judgment  for 
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the  full  amount  of  the  money,  mduding  coata,  which  it  awaxUa, 
either  absolutely  or  conditioually. 
Go.  Proc.,  S  277;  2  B.  S.  532,  f  61  (2  Edm.  560). 

1  1731.  ESxecntlon;  contentn  thereof. 

An  execution  for  the  deiivery  of  the  possession  of  a  chattel, 
and  to  satisfy,  out  of  the  property  of  the  judgment  debtor,  u 
snm  of  money  contingently  awarded  against  him,  must  contain, 
in  addition  to  the  otlicr  matters  prescribed  by  law  the  following 
directions: 

1.  AvUere  the  ju(1gment  is  rendered  In  favor  of  the  defendant, 
in  a  case  specified  in  section  1727  of  this  act,  the  execution  must 
require  the  shenfi:  to  deliver  possession  of  the  chattel  to  the 
defendant,  unless  the  plaiutift'  before  the  delivery,  pays  to  him 
the  sum  of  money  uwurded  to  the  defendant,  with  interest  and 
the  sheriffs  fees;  and,  in  cuse  the  chattel  cannot  bcr  found  within 
his  county,  then  to  satisfy  that  sum  out  of  the  property  of  the 
plaintiff. 

2.  In  any  other  case,  where  the  judgment  awards  a  sum  of 
money,  if  possession  of  the  chattel  is  not  delivered  to  the  pre- 
vailing party,  the  execution  must  require  the  sheriff,  if  the 
chattel  cannot  be  found  within  his  county,  to  satisfy  the  sum 
so  awarded,  with  interest  and  his  fees,  out  of  the  property  of 
the  party  against  vhom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  pre- 
scribed in  this  section,  must  be  in  the  form  required  by  law 
for  a  like  direction,  whore  an  execution  against  property  ii 
issued  upon  a  judgment  for  a  snm  of  money. 

Id.,  SUM.  4  of  f  S89;  2  B.  S.  530.  I  00  (2  Edm.  648). 

f  1732.  Id.  I  sheriff's  po^ver  to  take  chattel. 

For  the  purpose  of  taking  possession  of  a  chattel,  by  virtue 
of  such  an  execution,  the  powers  of  the  sheriff  are  the  same« 
as  where  he  is  required  to  replevy  a  chattel.  * 

2  B.  S.  530,  t  51. 

1  1T88.  Aetlon  on  vndertalctnflrt  ivhen  maintainable. 

A  plaintiff,  who  has  recovered  a  final  judgment,  cannot  main* 
tain  an  action  against  the  sureties  in  an  undertaking,  given  in 
behalf  of  the  defendant  to  procure  a  return  of  the  chattel,  or 
against  the  bail  of  a  defendant,  who  has  been  arrested,  until 
after  the  return,  wholly  or  partly  unsntisfied  or  unexecuted, 
of  an  execution  in  his  favor  for  the  delivery  of  the  possession 
of  the  chattel,  or  to  satisfy  a  sum  of  money  out  of  the  property 
of  the  defendant,  or  for  both  purposes,  as  the  case  requires.  A 
defendant,  who  has  recovered  a  final  juderment,  cnnnot  main- 
tain an  action  against  the  sureties  in  the  plaintiff's  undertaJclng, 
given  to  procure  a  replevin,  until  after  a  like  return  of  a  similai 
execution  against  the  plaintiff. 

2  B.   S.   533.   §  64   (2  Edm.    551). 

f  1784.  HlkerlfPn  retvrn,  evidence  therein. 

In  such  an  action  ngsinst  the  sureties,  the  sheriff's  return  to 
the   execution  is  presumptive  ovidencp  of  a  failure  to  deliver, 
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or  to  return  a  chattel,  or  to  pay  a  sum  of  money,  according  to 
the  terms  of  the  undertaking. 

2  B.  8.  688,   8  W. 

§  1785«  Injury,  ete.,  up  defence. 

It  ifi  not  a  defence  to  such  an  action,  that  the  chattel  was 
injured  or  destroyed,  after  it  was  replevied,  unless  the  Injury  or 
destruction  was  effected  by  the  act.  or  with  the  consent  of  the 
plaintiff  in  the  notion,  or  occurred  after  che  chattel  was  taken 
by  virtue  or  tne  execution. 

%   1730.  Abatement  and  revlTal   of  action. 

In  an  action  to  recover  a  chattel,  the  cause  of  action  survives 
or  continues,  notwithstanding  the  death  of  either  party,  in  favor 
of  or  against  his  executor  or  administrator.  Where  the  court 
makes  an  order,  directing  the  abatement  of  such  an  action,  as 
prescribed  in  section  761  of  this  act,  an  action  may  be  main- 
tained, upon  an  undertaking,  given  for  the  purpose  of  procuringr 
a  delivery  or  return  of  a  chattel,  as  if  final  judgment,  awarding 
to  the  adverse  party  possession  thereof,  had  been  rendered  in 
the  first  action,  and  an  execution  thereupon  had  been  returned 
unexecuted  and  unsatisfied;  except  that  damages  cannot  be  re- 
covered therein  for  a  wrongful  taking,  withholding  or  detention. 
An  action  to  recover  the  chattel  cannot  be  maintained,  after 
an  action  has  been  commenced  upon  an  undertaktog,  as  pre* 
scribed  in  this  section. 

I*.  1880,  Gk.  270;  L.  1872,  ck.  498.    See  ||  7H-761,  alita. 
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ARTICIiE   SBCOBTD. 

Action  to  foreclose  a  lien  upon  a  chattel. 

9mc,  173T.  Action;  wben  and  in  what  coarta  maintainable. 
1788.  Warrant  to  aelie  chattel;  proceedlnga  therenpon. 

1739.  Judgment. 

1740.  Action  In  Inferior  court. 

1741.  Application  of  this  article. 

9§  1787-174^.    [Rrpenlod   by   U    1009,   ch.   38.      See   ConsoJi- 
Jated  Laws,  tit.  Lieu  Law,  §§  20(>-i:ii).J 

431 


§§  1742-4t  KARRIAOK  o.l5,t.  l,a.l 


CHAPTER  XV. 

Special  Provisions,  Regulating:  Other  Particular 
Actions  and  Rights  of  Action,  and  Actions  by  or 
Against  Particular  Parties. 

TITLE     I. — Matrimonial  Actions. 

TITLE    II. — Actions  Relating  to  a  Corporation. 

TITLE  III.— Actions  Relating  to  the  Estate  of  a  Decedent. 

TITLE  IV.— Ocher  Special  Actions  and  Rights  of  Action. 

TITLE    Y. — Other  Actions  by  or  Against  Particular  Parties. 

TITLE  I. 

Matrimonial  Actions. 

Article  1.  Actios  to  annul  a  void  or  YoldablG  marriage. 

2.  Action  for  a  divorce. 

3.  Action   for   a  separation. 

4.  Provisions   applicable   to   two  or   moru   of    Ibe   actions  speeifls4  tai 

this  UUe. 

ARTICLE    FIRST. 

Action  to  anntU  a  void  or  voidable  marriage. 

See.  1T42.  Action  by  woman,  married  under  16.   to  annul  marrlafs. 

1743.  In  wbat  other  cases  marringe  may  be  annulled. 

1744.  Action  when  party  was  under  the  age  of  conssat. 
174B.  Id.;  when  former  husband  or  wife  was  living. 
1740.  Id.;    where    party    was    an    Idiot. 

1747.  Id.;  where  party  was  a  lunatic. 

1748    Action  by  next  friend  of  Idiot  or  lunatic.  * 

1740.  Issue;  when  entitled  to  succeed,  etc. 

17B0.  Action  on  the  ground  of  force,    fraud,   etc. 

1761.  Custody,  maintenance,   etc.,  of  is^    :^  of  such  a  marriagt. 

1762.  Action  ou  the   ground  of  physical    'ncapncity. 

1763.  Certain   proceedings   regulated   In   :i:..>'i   to   annul   marriage. 
1754.  Judgment  annulling  a  marriage,  how  far  conclusive. 

1756.  How   next   friend  of  Infant,   lunatic,    etc.,   allowed  to  sue,   etc. 

I  1742.  [Am'd,  1887.]  Action  by  'vroman,  married  «AAer 
10t  to  annul  marrlase. 

An  nction  maj  be  maintained,  by  the  woman,  to  procure  a  judflr- 
niont,  declaring  a  marriage  contract  Toid,  and  annulling  the  mar> 
riage,  under  tlie  following  circumstances: 

1.  WluTe  the  plaintiff  liad  not  attained  the  age  of  sixteen  jemrm 
at  the  time  of  the  marriage. 

2.  Wiiere  the  marriage  took  place  without  the  consent  of  her 
father,  mother,  guardian,  or  other  person  haying  the  legal  charge 
of  her  person. 

8.  W'hcro  it  was  not  followed  by  consummation  or  cohabita- 
tion, and  was  not  ratified  by  any  mutual  assent  of  the  parties, 
after  tlic   plaintiff  attained  the  age  of  sixteen  years. 

L.  1SS7,  rh.  22;  L.  1S41.  ch.  257  (4  K.lra.  512),  ara'd.  See,  also,  2  R.  S. 
112,  S  21  (2  VaUu.  lisi.  S<H«  Dom.  Rel.  I.aw,  ch.  272,  L.  180U.  In  which  a^e 
of  ooiKciit  is  luade  ei^litiH!!!  .vours ;  but  doc^  not  amend  cb.  22,  L.  1837;  S2 
App.   Div.  335. 

g   17KI.  In   'vvliat   otlier  c*nM<*N  ninrrlngre  may  be  annnlletf. 

An  action  may  also  be  maintained  to  procure  a  judgment,  de- 
daring:  a  Uiarria^o  coutiacL  \uid  and  annulling  the  marriage,  for 
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either  of  the  following  causes,  existing  at  the  time  of  the  mar 
riage: 

1.  That  one  or  both  of  the  parties  had  not  attained  the  uge  of 
lei;al  consent. 

2.  That  the  former  husband  or  wife  of  one  of  the  partfefl  was 
IlTing,  and  that  the  marriage  with  the  former  husband  or  wile  wan 
then  in  force. 

3.  That  one  of  the  parties  was  an  Idiot  or  a  lunatic. 

4.  Tbat  the  consent  of  one  of  the  parties  was  obtained  by  force, 
duress,  or  fraud. 

5.  That  one  of  the  parties  was  physically  incopable  of  entering; 
into  the  marriage  state.  But  an  action  can  be  maintained,  under 
this  subdivision,  only  where  the  incapacity  continues,  and  is 
incurable. 

2  B.   8.   142.   i  20  (2  Bdffl.    147). 

{  1744.  Action  TTben  party  tras  under  tlie  acre  of  cou«ent. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  ot  the 
parties  had  not  attained  the  age  of  legal  consent,  may  be  main- 
tained by  the  infant,  or  by  either  pareiit  of  the  infant,  or  by  the 
guardian  of  the  infantas  person;  or  the  court  may  allow  the  action 
to  be  maintained  by  any  person,  as  the  next  friend  of  the  infant. 
But  a  marriage  shall  not  be  annulled,  at  the  suit  of  a  parly  who 
was  of  the  age  of  legal  consent  when  it  was  contracted,  or  whore 
it  appears  that  the  parties,  for  any  time  after  they  attained  that 
age,  freely  cohabited  as  husband  and  wife. 

2  R.  8.  142,  fi  21  (2  Edm.  148),  Offl'd.  See.  alao,  S  £G,  and  tS  1748  ai.d  1756, 
post. 
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1746.   [Am'dy  1882,  1913.]     Id.:  when   former  huMband  or 
fe  wvBM  llvinv* 

An  action  to  annul  a'  marriage,  upon  the  ground  that  the  former 
husband  or  wife  of  one  of  the  parties  was  living,  the  former 
marriage  being  in  force,  may  be  maintained  by  either  of  the 
parties  during  the  life-time  of  the  other,  or  by  the  former  hnsbnnd 
or  wife.  Where  it  appears,  and  the  judgment  detorminos.  that  tho 
subsequent  marriage  was  contracted  by  at  least  one  of  the  parties 
thereto  in  good  faith,  and  with  the  full  belief  that  the  former 
husband  or  wife  was  dead  or  that  the  former  marriage  had 
been  annulled  or  dissolved,  or  without  any  knowledge  on  tue  part 
of  the  innocent  party  of  such  former  marriage,  the  issue  of  the 
sabsequent  marriage,  bom  or  begotten  before  the  final  judgment, 
are  deemed  for  all  purposes  the  legitimate  children  of  the  parent 
who  at  the  time  of  the  marriage  was  competent  to  contract,  and 
fire  entitled  to  succeed  as  such,  in  the  same  manner  as  other 
le^timate  children,  to  the  roal  and  personal  estate  of  said  parent; 
and  the  issue  so  entitled  must  be  specified  in  the  judgment,  and 
the  innocent  party  must  be  awarded  their  custody,  and  he  or  she 
is  entitled  to  aptx>int  a  guardian  of  their  nersons  by  will. 

This  section  shall  be  construed  to  extend  to  all  cases  where  the 
judgment  or  decree  of  nullity  of  such  subsequent  marriage  is 
rendered  after  the  passage  of  this  act  whether  such  subsequent 
marriage  was  contracted  before  or  after  the  passage  hereof. 

Id.,  i{  22  and  23,  consolidated  and  arn'O*.  Am'd  L.  1882,  ch.  401 ;  L. 
1913,  ch.  444.      In  offi^ct  May  8.   1913. 

I  1T40.  Id.  I  frliere  party  was  an  fldlot. 

An  action  to  annul  a  marriage,  on  thf»  ground  that  onp  of  the 
pArties  thereto  was  an  idiot,  may  be  maintained,   at  any  time 
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(luring  the  life-time  of  either  party,  by  any  relative  of  the  idiot, 
wuo  has  an  interest  to  avoid  the  marriage. 

2  B.  S.  142.  i  24. 

I  1747.  Id.  J  ivhere  party  -vras  a  Innatle* 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  thereto  was  a  lunatic,  may  be  maintained,  at  any  time 
during  the  continuance  of  the  lunacy,  or,  after  the  death  of  the 
lunatic,  in  that  condition,  and  during  the  life  of  the  other  party 
to  the  marringc,  by  any  relative  of  the  lunatic,  who  has  an 
interest  to  avoid  the  marriage.  Such  an  action  may  also  be  main- 
tained by  the  lunatic,  at  any  time  after  restoration  to  a  sound 
mind;  but  in  that  case,  the  marriage  should  not  be  annulled,  if  it 
appears  that  the  parties  freely  cohabited  as  husband  and  wife, 
after  the  lunatic  was  restored  to  a  sound  mind. 

Id.,  |{  25  and  27,  consolidated. 

(1748.  Action  by  npxt  friend  of  tdlot  or  Inmatfle. 

Where  no  relative  of  the  idiot  or  lunatic  brings  an  action  to 
annul  the  marriage,  as  prescribed  in  either  of  the  last  two  sec- 
tions, the  court  may  allow  an  action  for  that  purpose  to  be  main- 
tained, at  any  time  during  the  life-time  of  both  the  parties  to  the 
marriage,  by  any  person  as  the  next  friend  of  the  idiot  or  lunatic. 
But  this  section  does  not  apply,  where  the  marriage  might  have 
been  annulled,  at  the  suit  of  the  lunatic,  as  prescribed  in  the  last 
section. 

Id.,  §  26.     Sec,  also,  §  1744,  ante,  and  §  1756,  post. 

§  1740.  [Ani*d,  1»03.]     Tnanet  ^hon  entitled  to  fiacceed,  ete. 

A  child  of  a  marriage,  which  is  annulled  on  the  ground  of  the 
idiocy  or  lunacy  of  one  of  its  parents,  is  deemed,  for  all  purposes. 
the  legitimate  child  of  the  parent  who  is  of  sound  mind.  A  child 
of  a  marriage,  which  is  annulled  on  the  ground  that  one  or  both 
of  the  parties  had  not  attained  the  age  of  legal  consent,  is 
deemed,  for  all  purposes,  the  legitimate  child  of  both  parents. 

Id.,  i  28;  L.  1003,  ch.  225.    In  effect  Sept.  1,  1003. 

S  17RO.  Action  on  the  arronnd  of  force*  traad»  etc. 

An  action  to  annul  a  marriage,  on  the  ground  that  the  consent 
of  one  of  the  parties  thereto  was  obtained  by  force,  duress,  or 
fraud,  may  be  maintained,  at  any  time,  by  the  party  whose  con- 
sent was  so  obtained.  Such  an  action  may  also  be  maintained, 
during  the  life-time  of  the  other  party,  by  the  parent  or  the  guard- 
Ian  of  the  person  of  the  party,  whose  consent  was  so  obtained, 
or  by  any  relative  of  that  party,  who  has  an  interest  to  avoid  the 
marriage.  But  a  marriage  shall  not  be  annulled  on  the  ground  of 
force  or  duress,  if  it  appears  that,  at  any  time  before  the  com- 
mencement of  the  action,  the  parties  thereto  voluntarily  cohabited 
OS  husband  and  wife;  or  on  the  ground  of  fraud,  if  it  appears  that, 
at  any  time  before  the  commencement  thereof,  the  parties  volun- 
tarily cohabited  as  husband  and  wife,  with  a  full  knowledge  of  the 
facts  constituting  the  fraud. 

Id.,  6§  30  and  81.  am'd;  L.  1862.  ch.  246.    See  |  174t,  ante. 

S  1751.  CuBtody,  maintenance,  etc.,  of  Issae  of  aaeM  s^ 
marriage. 

The  court  must,  upon  the  application  of  the  plaintiff,  award  the 
custody  of  the  children  of  a  marriage,  which  is  annulled  on  tbe 
gronnd  of  force,  duress,  or  fraud,  to  the  innocent  parent,  unless  It 
appears  that  the  latter  is  unfit,   for  any  reaj<m.  to  hsv*  tlt« 

4»4 
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custody  of  one  ot  more  of  the  children,  in  which  case  the  court 
must  give  such  directions  relating'  thereto,  as  the  interests  of  tne 
child  or  children  require.  The  judgment  may  make  provision  for 
the  education  and  maintenance  of  the  children,  out  of  the  property 
9f  the  guilty  parent. 

2  B.  B.  142,  f  82,  Hm'd. 

I  1762.   [Ain*a,   1895.]    ActioM  on   Uf  tfrottttd   of  i^hyftleiil 
IiieapaeliT* 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  was  physically  incapable  of  entering  into  the  marriage 
Htate»  may  be  maintained  by  the  injured  pany  against  the  parly 
whose  incapacity  is  alleged;  or  such  an  action  may  be  maintained 
by  the  party  who  was  incapable  against  the  other  party,  provided 
the  incapable  #arty  was  unaware  of  the  incapacity  at  the  time  of 
marriage,  or  if  aware  of  such  incapacity,  did  not  know  it  was 
incurable.  Such  an  action  must  be  commenced  before  five  years 
have  expired  since  the  marriage. 

li.    1886.   cb.   800. 

I 

I  1TS8.  CertAin  proceeding's  reffvlated  In  action  to  annnl 

Diarrlajre* 

In  an  action  brought  as  prescribed  in  this  article,  a  final  judg- 
ment, annulling  the  marriage,  shall  not  be  rendered  by  default,  for 
want  of  an  appearance  or  pleading,  or  upon  the  trial  of  an  issue, 
without  proof  of  the  facts,  upon  which  the  allegation  of  nullity  is 
founded.  And  the  declaration  or  confession  of  either  party  to  the 
marriage  is  not  alone  sufficient  as  proof;  but  other  satisfactory 
evidence  of  the  facts  must  be  produced.  In  such  an  action,  except 
where  it  is  founded  upon  an  allegation  of  the  physical  incapacity  of 
one  of  the  parties  thereto,  the  court  must,  upon  the  application  of 
either  of  the  parties,  make  an  order  directing  the  trial,  by  a  jury, 
of  all  the  issues  of  fact;  or  it  may  of  its  own  motion,  make  an 
order  directing  the  trial,  by  a  jury,  of  one  or  more  issues  of  fact; 
for  which  purpose,  the  questions  to  be  tried  must  be  prepared  and 
settled  as  prescribed  in  section  970  of  this  act. 

Id..  H  86  and  36  In  part.  See  2  R.  8.  175,  S  45  (2  Edm.  181);  tee,  also, 
IS   1012  and  1229.  ante,  and  S  1757,  post. 

I  1754.  Jadvnient  aunnlllnff  a  marrlaarc)  bo^r  far  con- 
elnnlTC. 

A  final  judgment,  annulling  a  marriage,  rendered  during  the  Mfe- 
time  of  both  the  parties,  is  conclusive  evidence  of  the  invalidity 
of  the  marriage  in  every  court  of  record  or  not  of  record,  in  any 
action  or  special  proceeding,  civil  or  criminal.  Such  a  judgment, 
rendered  after  the  death  of  either  party  to  the  marriage,  is  con- 
clusive only  as  against  the  parties  to  the  action,  and  those  claiming 
nnder  them. 

Id.,  f  87. 


I  1755.  Ho-vr  next  friend  of  Infant^  Innatlc,  etc.,  allowed 

to  sncy  etc. 

An  order,  allowing  a  person  to  maintain  an  action,  as  the  next 
friend  of  an  infant,  as  prescribed  in  section  1744  of  this  act,  or  as 
the  next  friend  of  an  idiot  or  lunntic,  as  prescribed  in  section  1748 
of  this  act,  may  be  granted  by  the  court,  in  its  discretion,  without 
notice,  or  upon  notice  to  such  persons  and  in  such  a  manner,  as 
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it  deems  proper.  A  motion  to  yacate  such  an  order  must  be  made 
at  a  term  held  by  the  judge  who  granted  it,  unless  he  is  dead,  out 
of  office,  or  unable  to  hear  it  by  reason  of  sickness  or  otherwise; 
or  unless  he  expressly  directs  it  to  be  heard  at  a  term  held  by 
another  judge.  But  where  such  an  order  has  been  granted,  the 
court,  to  which  application  for  final  judgment  is  made,  may  dis- 
miss the  complaint,  if  justice  so  requires,  although,  in  a  like  case, 
the  party  to  the  marriage,  if  plaintiff,  would  be  entitled  to  Judg- 
ment. 


e  15,  t.  1,  a.  2  DIVORCE.  §§  1756-57 

ARTICLB  SECOND. 

Action  for  a  divorce. 

Sec.    1750.  In  wbat  caf^en  action  may  be  maintained. 

1757.  AoBwer;  mode  of  trial;  judgment  by  defanlt 

1758.  Wlieu  dlrorce  denied,  ultbougii  adultery  proved. 
1750.  Begulatlonit  when  action  brought  by  wife. 

1760.  Td. :  when  action  brought  by  buxlMind. 

1761.  Marriage   after  divorce    for   adultery.      [Be^icaled.] 

1761.  Begulatlon  wbeu  action  brought  by  either  huKbaud  or  wife. 

I  1756.  In  wliat  eaaies  metlon  may  !>•  malntalm^d. 

In  either  of  the  following  cases,  a  husband  or  a  wife  may  main- 
tain an  action,  against  the  otheF  party  to  the  marriage  to  procure 
a  judgment,  divorcing  the  parties  and  dissolving  the  marriage,  by 
reason  of  the  defendants  adultery.  ^  ^u     o*  *         u^^  *u^ 

1.  Where  both  parties  wore  residents  of  the  State,  when  the 

offence  was  committed.  .  cs*-*^    ' 

2.  Where  the  parties  were  married  within  this  State. 

3.  Where  the  plaintiff  wns  n  ret'ident  of  the  State,  when  the 
offence  was  committed,  and  is  a  resident  thereof,  when  the  action 
is  commenced.  -  ,      ...      .      -,^  ,      ^^,  ,,  ^ 

4.  Where  the  offence  wns  committed  within  the  State,  and  the 
injured  party,  when  the  action  in  commenced,  is  a  resident  of  the 
State. 

a  B.  8.  144.  r  88  (2  Bdm.  150).  am'd;  L.  1862,  ch.  246,  |  1.    Bee  |  1768. 


t   17S7.    fAm'a,  1809,   1811.]      Answer;  mode  of  trial;  Jadv- 
loent  by  defaalt. 

1.  The  answer  of  the  defendant,  may  be  made,  without  verify- 
ing it,  notwithstaudiug  tlie  verification  of  the  complaint,  except 
tliat  an  answer  containing  a  counterclaim,  which  charges  adul- 
tery must  be  veritied  in  respect  of  such  counterclaim,  where  tin* 
complaint  i8  verified.  If  the  answer  puts  in  issue  the  allegatiuu 
of  adultery,  the  court  must,  upon  the  application  of  either  party, 
or  it  may,  of  its  own  motion,  make  au  order  directing  the  trial., 
by  a  jury,  of  that  issue;  for  which  purpose  the  questions  to  be 
tried  must  be  prepared  and  settled,  as  prescribed  in  section  niuc 
hundred  and  seventy  of  this  act.  If  the  answer  does  not  put  in 
iHsue  the  allegation  of  adultery,  or  if  the  defendant  makes  de- 
fault in  appearing  or  pleading,  the  plaintiff  before  he  is  entitled 
to  judgment,  must  nevertheless  satisfactorily  prove  the  material 
allegations  of  his  complaint,  and  also,  by  his  own  testimony  or 
otherwise,  that  there  is  no  judgment  or  decree,  in  any  court  of 
the  state  of  competent  jurisdiction,  against  him  in  favor  of  the 
Jefe'ndant  for  a  divorce  on  the  ground  of  adultery. 

2.  In  an  action  brought  to  obtain  a  divorce  on  the  ground  of 
adultery,  the  plaintiff  or  defendant  may  serve  a  copv  of  his  plead> 
ing  on  the  co-respondefut  named  therein.  At  any  time  within 
twenty  days  after  such  service  on  said  co-respondent,  he  may  ap- 
pear to  defend  such  action,  so  far  as  the  issues  affect  such  co- 
respondent. If  no  such  service  be  made,  then  at  any  time  before 
the  entry  of  judgment  any  co-respiindent  named  in  any  of  the 
pleadings  shall  have  the  right,  at  any  time  before  the  entry  of 
jndgnient,  to  appe'ar  either  in  person  or  by  attorney,  in  said  action 
and  demand  of  plaintiff's  attorney  a  copy  of  the  summons  and 
complaint,  which  must  be  served  within  ten  days  thereafter,  and 
he  may  appear  to  defend  such  action,  so  far  ns  the  issues  affort 


H  1758-59  DIVORCE.  c.  15,  t.  1,  a.  2 

«uch  co-respondent.  In  case  no  one  of  the  allegations  of  adultery 
controverted  by  such  co-respondent  shall  be  proved,  such  co- 
respondent shall  be  eiUitied  to  a  bill  of  costs  against  the  person 
naming  him  as  such  co-respondent,  which  biU  of  costs  shall  con- 
sist only  of  the  sum  now  allowed  by  law  as  a  trial  fee,  and  dis- 
bursements, and  such  co-respondent  shall  be  entitled  to  have  an 
execution  issue  for  the  collection  of  the  same. 

Id..  SI  30.  40,  41;  L.  1877,  ch.  168:  L.  1899,  ch.  661;  L.  1911.  ch.  311. 
In  elTfct  S<M)t.  1.  1911.  StM?  Si  1012.  1215  ami  12^9.  ante,  and  £  1775. 
post. 

f  1768.  IVken  divorce  denle4»  altbowli  a<ln|tery  proved. 

In  either  of  the  following  cases,  the  plaiutifF  is  not  entitled 
to  a  divorce,  although  the  adultery  is  established: 

1.  Where  the  offence  was  committed  by  the  procurement  or 
with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  has  lK»en  forgivrn  by  the  plaintiff. 
The  forgiveness  may  be  proved,  either  affirmatively,  or  by  the 
voluntary  cohabitation  of  the  parties,  with  the  knowl^ge  of  the 
fact. 

3.  Where  there  has  bec^  no  express  forgiveness,  and  no  volun- 
tary cohabitation  of  the  parties,  but  the  action  was  not  com- 
menced within  five  years  after  the  discovery,  by  the  plaintiff, 
of  the  offence  diarged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  under 
such  circumstances,  that  the  defendant  would  have  been  entitled, 
if  innocent,  to  a  divorce. 

3  R.  B.  14i,  1 42 :  L.  U77.  cb.  168. 

I  1769.  [Am'd,  1896»  1900.]^  ReffmlatlOHfl  w&e«  Wk^tiom 
^rowarbt   bx  wife. 

Where  the  action  is  brought  by  the  wife,  the  following  regula- 
tions  apply   to   the   proceedings: 

1.  The  legitimacy 'of  any  child  of  the  marriage,  born  or  be- 
gotten before  the  commencement  of  the  action,  is  not  affected 
by  the  judgment  dissolving  the  marriage. 

2.  [Am»d,  1896,  1900.]  The  court  may,  in  the  final  judgment 
dissolving  the  marriage,  require  the  defendant  to  provide  suit- 
ably for  the  education  and  maintenance  of  the  children  of  the 
marriage,  and  for  the  support  of  plaintiff,  as  justice  requires, 
having  regard  to  the  circumstances  of  the  respective  parties; 
and  may,  by  order,  upon  the  application  of  either  party  to  the 
action,  and  after  due  notice  to  the  other,  to  be  given  in  such 
manner  as  the  court  shall  prescribe,  at  any  time  after  final 
judgment  whether  heretofore  or  hereafter  rendered,  annul,  vary 
or  modify  such  a  direction.  But  no  such  application  shall  be 
made  by  a  defendant  nnless  leave  to  make  the  same  shall  have 
been  previously  granted  by  the  court  by  order  made  upon  or 
without  notice  as  the  court  in  its  discretion  may  deem  proper 
after  presentation  to  the  court  of  satisfactory  proof  that  justice 
requires  that  such  an  application  should  be  entertained. 

L.  1K»,  ch.  801;  L.  1900.  oh.  742.    In  effect  Sept.  1. 1900. 

3.  If,  when  final  judgment  is  rendered,  dissolving  the  marriage, 
the  plaintiff  is  the  owner  of  any  real  property;  or  has,  in  her 
poBsession  or  under  her  control,  any  personal  property,  or  thing 
in  action,  which  was  left  with  her  by  the  defendant,  or  acquired 
by  her  own  industry,  or  given  to  her  by  bequest  or  otherT^ise; 
or  if  shtt  is  or  «ay  thtreaftcr  become  entitled  te  amy  property. 
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by  the  decease  of  a  relatire  intestate;  tfce  defendant  shall  not 
nave  any  interest  therein,  absolute  or  contingent,  before  or  after 
her  death. 

4.  Where  final  judgment  is  rendered  dissolving  the  marriage, 
the  plaintiflrs  inchoate  right  of  dower,  in  any  real  property,  of 
which  the  defendant  then  is  or  was  theretofore  seized,  is  not 
affected  by  the  judgm^a|, 

L.  18B6,  Ob.  801. 


I   17^.    Id.  I  i^hen  action  bron^bt  br  bnabaaid. 

Where  tie  action  is  brought  by  the  husband,  the  following 
regulations  apply  to  the  proceedings: 

j.  The  legttimocy  of  a  child,  bom  or  begotten  before  the  com- 
mencement of  the  offence  charged,  is  not  affected  by  a  judgment 
dissoMn^  the  marriage:  but  the  legitimacy  of  any  other  child 
of  the  wife  may  be  determined,  as  one  of  the  issues  in  the  action. 
In  the  absence  of  proof  to  the  contrary,  the  legitimacy  of  an  the 
children,  begotten  before  the  commencement  of  the  actiou,  must 
be  presumea. 

2.  A  judgment  dissolving  the  marriage  doe»  not  impair,  or 
otherwise  affect,  the  plaintifTs  rights  and  interests,  in  and  to  any 
real  or  personal  property,  which  the  defeiulant  owns  or  po6t<e8se.4, 
when  the  judgment  is  rendered. 

3.  Where  judgment  is  rendered  dissolving  the  marriage,  the 
defendant  is  no(  entitled  to  dower  in  apy  of  the  plaintiff's  refil 
property,  or  to  a  distributive  share  in  his  personal  property. 

3  R.  &  144,  H  44, 47  anil  48.    See  Beal  Prop.  Law,  1 17t. 

I  1761.  [Added*  1013.1  Reyiilation  wben  action  bronyl^t 
bx  «l^l»«?  hn^hmn^  o9  ^v|te. 

Whenever  the  relation  of  husband  and  wife  ceases  by  the  entry 
of  a  judgment  dissolving  the  marriage,  the  defendant  guilty  of 
adultery  is  not  entitled  to  any  interest  ip  any  policy  of  iii»ur- 
ance  on  the  life  of  the  plaintiff,  wherein  such  defendant  is  named 
as  a  beneficiary,  and  the  plaintiff  may  apply  tu  the  court  grant- 
ing the  final  decree  or  to  a  special  term  of  the  supreme  court 
on  notice  to  the  defendant,  or  the  attorney  who  appeared  for 
defendant  in  action  for  divorce,  and  to  the  ipsurance  company 
issuing  the  policy  or  policies,  for  an  order  directing  the  insur- 
ance company  issuing  the  policy  or  policies  to  substitute  therein 
nnch  beneficiary  as  the  plaintiff  may  nominate.  In  case  where 
it  is  shown  that  the  defendant  has  contributed  from  his  or  her 
separate  estate  toward  the  payment  of  the  premiuiQs  on  such 
policy,  the  court  shall  grant  such  order  on  such  terms  as  in 
the  discretion  of  the  court  shall  be  equitable.  This  srotion  shall 
also  apply  in  like  manner  when  the  defendant  obtains  a  decree 
against  the  plaintiff  on  a  counterclaim. 

Added  L.  1913,  cfa.  636.    In  effect  S(>pt.   1,  1913. 
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ARTICLE   FIFTH. 

Provisions  applicable  to  Uco  or  more  of  th^  actions  specified  in 

this  title. 

S(»c.   1R04.  Certain   corporatlonK  pxcopttnl    from   certain    nrtlclfts  of  this   titlj», 

1S()5.  Offlccrs  and  agents  may  Ih>  eomiu'llod  t«  testify. 

ISOB.  Jnjum'tlouu  Btaylng  actions  by  orotlitors. 

1807.  CredltoM  may   tn*  Imwitjlit   in. 

ISOS.  When  attorney-general  ninst  bring  action. 

1809.  RequlKltes  of  Injunction  against  corporations  in  certain  CAnes. 

ISIO  Id.;    of  order   appointing   receiver   iu   certain   case«. 

1811.  Id.;   of  judicial   sn.spension  or  removal  of   an  ofllcer. 

1812.  Application    of    certain    provisions    to   joint -stock    asuoclalions. 
1H13.  In    action   agaluiiit  .stockholders,   misnomer,   etc..    not   available. 

§§  1H(»4-1«0H.  [Repealed  by  L.  11K>9.  ch.  28.  Sre  Consoli- 
dated Laws,  tit.  General  Corporation  Law,  §§  3()()-.304. ] 

§  18CMI.  [.4m*(1,  IfNm.]  Re(ialMH<>N  of  injunction  nsralnNt 
Jotnt-Htock   aiisoclatlonii  in  certain  caiieii. 

An  injunction  order,  svisponding  the  poneral  and  ordinary  busi- 
ness of  a  joint-stock  association,  coiisistinjr  of  seven  or  more 
]>ersons.  or  suspending  from  olHce,  or  restraining  from  the  per- 
formance of  his  duties,  a  trustee,  director,  or  other  officer  thereof, 
can  be  granted  only  by  the  court,  upon  noti<'e  of  the  application 
therefor,  to  the  proper  otficer  of  the  association,  or  to  the  trus- 
tee, director,  or  other  officer  enjoined.  If  such  an  injunction 
(H'der  is  made,  otherwise  than  as  pres<-ribed  in  this  section,  it  is 
void. 

L.  1870.  ch.  151.  $  1  (7  Edni.  CGI),  ara'd.  See  U  1787,  1019.  Am'd  by 
L.  lOim,  ch.  Go.  Also  pjirtly  repealed  liy  L.  1009.  ch.  *JS.  See  Consolldat»Hl 
Laws.  tit.  (Jenernl  ('i»rp<iratIon  Law,  8  'AOTi.  See  note  r»l»  of  notes  of  Boanl 
of   Statutory   Consdllchuion   at   end   of  cmle. 

H  1H10-1S11.  (Repealed  by  L.  1JMH».  ch.  2S.  See  Consolidated 
Laws,  tit.  (Jeneral  Corporation  J-riiw,  S§  .*i<MV-.'M»7. 1 

§  l.Si2.  [Anrd.  1SN>$>.]  Application  of  certain  i>rovlHionii 
to  Joint-Ntock.   a«MOclatlon«. 

Section  eighteen  hundred  and  nine  of  the  code  of  civil  pro- 
ccdui-c  jiiid  sections  three  liundred  and  six  and  three  hundred  and 
si'vcn  ot'  tlie  general  <'orporation  law  apply  to  an  action  or  a 
s|M'cial  pro<M'cdinj;,  against  a  joint-slock  ass«>ciation  <'reated  by  or 
nmiri-  the  la\\>  of  the  Stat(\  or  a  trustee,  dir<»ctor,  or  other  otficer 
thereof:  or  against  a  joinl-stoeU  association  <*rcated  by  or  under 
the  laws  of  allot iicr  state,  government,  or  country,  or  a  trustee, 
ilireetnr.  or  otiier  otlicer  therc<)f.  wliere  the  asso<'iation  does  busi- 
ness within  the  State,  or  has.  within  the  State,  a  business 
agency  or  a  lis«al  agen«y,  or  un  agency  for  the  transfer  of  its 
stock. 

Ifl..  I  r,.  nmM:  L.  IST.-i.  (h.  42S.  S.v«  ?  24(5:5.  AniM  by  L.  1009,  ch.  fi.-». 
Also  pnrtly  r»i»i'.ih-«l  by  L.  i'MiU,  .h.  2s.  S.'c  roiisolUbited  Lmm'8.  tit.  General 
(V>rpoiation    I,n\v,    $    :'.os.    Sev   n«Ue    Co    of   notes    of   Board   of   Statutory   Con- 
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S  1H13.  [Am*d,  10O9.]  In  action  aaralimt  MtockholderMy 
misnomer,    etc.,    not    aTailabte. 

Where  an  action,  authorised  by  a  law  of  the  State,  is  brought 
against  one  or  i^iure  pert>ous,  as  stockholders  of  a  joint-stock  asso- 
ciation, an  objection  to  any  of  the  proceedings  cannot  be  taken, 
by  a  person  properly  made  a  defendant  in  the  action,  on  the 
irround  that  the  plaintiff  has  joined  with  him,  as  a  defendant  in 
the  action,  a  person,  whoso  name  appears  on  the  stock-books  of 
the  association,  as  a  ntockLolder  thereof,  by  the  name  so  appear- 
ing; but  who  is  misnamed,  or  dead,  or  is  jiot  liable  for  any  cause. 
In  such  a  case,  the  court  may,  at  any  time  before  final  judg- 
ment, upon  motion  of  either  party,  augend  the  pleadings  and 
other  papers,  without  prejudice  to  tlie  previous  proceedings,  by 
snbstituting  the  true  name  of  the  person  intended,  or  by  striking 
out  the  name  of  the  person  who  is  dead,  or  not  liable,  and,  in  a 
proper  case,  inserting  the  name  of  his  representative  or  successor. 

1j.  18«9.  oh.  157.  «  2  (7  Kilm.  426  >.  AiuM  by  L.  1909.  ch.  03.  Also 
partly  n*{K>aIed  hf  L.  1909  ch.  28.  See  CuiiiM>natite<l  La\^i».  tit.  Oenerul  (\ir- 
poration  Lhw,  i  309.  See  note  61  of  uote«  of  Board  of  Suiutorj  Con- 
bolidation  at  end  of  code. 
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■ 

TITLE  lU. 
Actions  relating  to  the  estate  of  a  decedent. 

Article  1.  Action  by  or  against  an  executor  or  administrator. 

2.  Action  by  a  creditor  against  bis  debtor's  next  of  kia»  l«fatM,  iMlf 
or    deylsee. 
"8.  Action  to  establish  or  Impeach  a  will. 
4.  General  and   mlsceUaneous  proyislons. 

ARTICLE  FIRST. 

Action  by  or  against  an  executor  or  administrator. 

Sec.  1814.  Action,  etc.,  by  and  against  ezecntor,  etc.,  t*  be  bioaght  in  repM- 
sentative    capacity. 
1816.  When  personal  and  representative  caose  of  action  may  be  joined. 

1816.  Id.;    separate   dockets   and   executions. 

1817.  Regulations,  when  some  6t  the  executors,  etc..  are  not  snmmonvd. 

1818.  Rxecutors  who  hsTe  not  qualified,  not  necessary  parties. 

1819.  Action  by  legatees,  etc.,  against  executor,  etc. 

1820.  Id.;    by   Infant;    guardian's   bond. 

1821.  When  action  barred  by  Judgment  against  heir,  etc. 

1822.  Limitation  of  action   by  creditor  on   claim   rejected,   etc. 

1823.  Decedent's   real   property   not   bound   by   Judgment,  against 

tor,    etc. 

1824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc. 

1825.  I^ave   to  issue   execution   against   executor,   etc. 

1826.  Id.;  bow  procured;   order;  and  contents  thereof. 

1827.  Security    may   be    required    from   a    legatee. 

1828.  Actions,  etc..  when  not  to  abate. 

1829.  Execution    on    former    Judgment. 

1830.  Action  against  executor,  etc.,  who  has  been  sapeneded. 

1831.  False  ploadlng  by  executor,  etc. 

1832.  When  Inventory  may  be  contradicted. 

1833.  Liability  for  uncollected  demands. - 

1834.  The   last   two   sections   qualified. 

1835.  Costs;    how    awarded. 
1S36.  Id.;    when   awarded. 
1836a.  Foreign  executor  or  administrator  may  sue  or  be  sued. 


I  1814.  Action,  etc.,  by  stud  aaraiiist  executory  ete^y  to  m9 
brovvkt  in  representsttl-ve  ca.paclty. 

An  action  or  special  proceeding,  hereafter  commenced  by  an 
executor  or  administrator,  upon  a  cause  of  action,  l^Iongint^  to 
him  in  his  representative  capacity,  or  an  action  or  special  pro- 
ceeding?, hereafter  commenced  against  him,  except  where  it  ia 
brought  to  charge  him  perRonally.  must  be  brought  by  or  against 
him  in  his  representative  capacity.  A  judgment,  in  an  action 
hereafter  commenced,  recovered  against  an  executor  or  adminia- 
trator,  without  describing  him  in  his  representative  capacity,  can- 
not be  enforced  n gainst  the  property  of  the  decedent,  except  bj 
the  special  direction  of  the  court,  contained  therein. 

f  1815.  'Wben  peraonsil  sind  repreaentatlve  eawses  of 
aetiom   max   be   Joined. 

An  action  may  be  brought  against  an  executor  or  administrator, 
personally,  and  also  in  his  representative  capacity,  In  either  of 
the  following  cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against 
him  in  both  c«-  r  states  facts,  which  render  it  nnoertain. 
in  which  cap  'e  of  action  exists  against  him. 

2.  Where  sets  forth  two  or  more  canaes  of  ac- 
tion acain  ,  in  different  capacities,  all  of  wkMi 
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grow  out  of  the  sntne  trnnsaction,  or  triiiiKnctionB  conno<"t' 
the  same  eubji-et  oi!  actioii;  do  uot  lequire  tlilTcicul  pk 
luodes  of  trial;  aud  are  uot  inconsitftent  with  each  other. 

In  a  case  bpecifi^d  in  this  section,  a  judgment  for  the  i: 
for  a  sum  of  money  mn8t  distinctly  show,  whether  it  is  a' 
against  the  defendant  yertsonally,  or  iu  hiu  represeutati 
yacity. 

See  I  484.  tubd.  9,  ante. 

i  1816.  Id.)  iieparate  dockets  and  ezeevtlotiB. 

In  a  case  specified  in  the  last  section,  or  where  costs, 
collectefl  out  of  the  individual  property  of  an  executor  or 
istratnr,  are  awarded  in  an  action  by  or  against  him  iu  hie 
sentatiye  capacity,  so  much  of  the  judgment,  as  awards  a 
money  against  him  personally,  may  te  separately  docketed, 
separate  execution  may  be  issued  thereupon,  as  if  the  )u< 
contained  no  award  against  him  in  his  representative  capu* 

See   H   1856   aud  a24d,    poet. 

i  181T.  Revvlatlons,   irlieM   aoBie   of   tke   execatori 
are  not  smmmoaed. 

In  an  action  or  special  proceeding  against  two  or  more  exi 
or  administrators,  representing  the  same  decedent,  all  ai 
sidered  as  one  p<TEon;  pnd  thoFc  who  are  first  served  with  f 
or  first  appear,  must  answer  the  plaintiff.  Separate  answ* 
different  executors  or  administrators  ca-nnot  be  required 
lowed,  except  by  direction  of  the  court.  Judgment  In  fa 
the  plaintiff  may  be  entered,  and,  in  a  proper  case,  executiii 
be  issued,  agsinst  all  the  defendants,  as  If  all  had  appearec^ 
chis  section  does  not  affect  the  plaintiff's  right  to  bring  int< 
uil  the  executors  or  administrators,  who  are  parties. 
2  B.  S.  448,  li  5  and  7  (2  Edm.  467),  am'd. 

I  1818.  Bzecvtors  "vrbo  liave  not  qnalllled,  not  nec« 


One  of  two  or  more  executors,  to  whom  letters  testnm 
have  not  been  issued,  is  not  a  necessary  party  to  an  act 
special  proceeding,  in  favor  of  or  against  the  executors,  ii 
representative  capacity. 

Jm,  1888,  ch.  149.  I  1   (4  Edm.  606). 

I  1819.  Aetton  by  legatee,  etc.,  aval  nut  exeentor,  i 

If,  after  the  expiration  of  one  year  from  the  granting 
ters  testamentary  or  letters  of  administration,  an  executor 
ministrator  refuses,  upon  demand,  to  pay  a  legacy,  or  di 
five  share,  the  person  entitled  thereto  rany  maintain  such 
tion  against  him.  as  the  case  requires.  But  for  the  purp 
computing  the  time,  within  which  such  an  action  must  bi 
menced.  the  cause  of  action  is  deemed  to  accrue,  wh< 
executor's  or  administrator's  account  la  Judicially  settlei 
not  before. 

S  R.  8.  114.  {  9  (2  Edm.  118).    See  f  1827.  poit. 

f  1890.  Id. I  bx  Infant)  smardlan's  bond. 

The  guardian  ad  litem  of  an  infant,  in  whose  favor  i 
tion  in  brought,  as  nr'^pcri>>ed  in  the  last  R'»ctinn.  mnpt,  nnl 
is  also  the  general  guardian,   execute   and   file    with   the 
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auy   previous  seciuestnitlon,  or  diivrtioii  to  ^ive  Mecurity,  where 

the  court  \h  ^(utiHtied  that  th«»y  wuultl  be  iueffectiml. 

AmM  by  L.  1909.  ch.  Gr>,  |  :i.  See  uute  G8  uf  nutos  of  Bunrd  of  But- 
utory  CouMolldatiun  at  end  of  cod*. 

S  1774.  [An'd,  1002,  IfMia,  1»05.]  .R«»«latlon«  respeetlns 
Judirment. 

In  an  action  brouKht  a.s  prescribed  in  this  title,  a  final  judg- 
ment shall  not  be  rendered  in  favor  of  the  plaintiff  upon  the 
defendant's  default  in  apiiearinj;  or  pleading,  unless  either  the 
summons  and  a  copy  of  the  complaint  were  personally  served 
upon  the  defendant;  or  the  copy  of  the  summons  delivered  to  the 
defendant,  upon  personal  service  of  the  summons,  or  delivered  to 
him  without  the  state,  or  published,  pursuant  to  an  order  for 
that  purpose,  obtained  as  prescribed  in  chapter  fifth  of  this  act, 
contains  the  following  words,  or  words  to  the  same  effect,  legibly 
written  or  printed  upon  the  face  thereof,  to  wit:  "Action  to 
annul  a  marriage;**  "Action  for  a  divorce;*'  or  "Action  for  a 
separation;*'  according  to  the  article  of  this  title,  under  which 
the  action  is  brought.  Where  the  summons  is  personally  served, 
but  a  copy  of  the  complaint  is  not  served  therewith;  or  where  a 
copy  of  the  summons  and  copy  of  the  complaint  are  delivered  to 
the  defendant  without  the  state,  the  certificate  or  affidavit  prov- 
ing service,  must  affirmatively  state,  in  the  body  thereof,  that  such 
an  inscription,  setting  forth  a  copy  thereof,-  was  so  written  or 
printed  upon  the  face  of  the  copy  of  the  summons  delivered  to  the 
defendant.  No  final  judgment  annulling  a  marriage,  or  divorcing 
the  parties  and  dissolving  a  marriage,  shall  be  entered,  in  an 
action  brought  under  either  article  first  or  article  second  of  this 
title,  until  after  the  expiration  of  three  months  after  the  filing 
of  the  decision  of  the  court  or  report  of  the  referee.  Such  de- 
cision or  report  must  be  filed  and  interlocutory  judgment  thereon 
must  be  entered  within  fifteen  days  after  the  party  becomes  en- 
titled to  file  or  enter  the  same,  and  can  not  be  filed  or  entered 
after  the  expiration  of  said  period  of  fifteen  days  unless  by  order 
of  the  court  upon  application  and  sufficient  cause  being  shown  for 
the  delay.  Within  thirty  days  after  tbe  expiration  of  said  period 
of  three  months  final  judgment  shall  be  entered  as  of  course  upon 
said  decision  or  report,  unless  for  sufficient  cause  the  court  in  the 
meantime  shall  have  otherwise  ord<'red.  Upon  filing  the  de- 
cision of  the  court  or  report  of  the  referee,  a  judgment  annulling 
a  marriage  or  divorcing  the  parties  and  dissolving  a  marriage, 
shall  be  interlocutory  only  and  shall  provide  for  the  entry  of  final 
judgment  granting  such  relief  three  months  after  entry  of  inter- 
locutory judgment  unless  otherwise  ordered  by  the  court.  The 
final  judgment  must  be  entered  within  thirty  days  after  the  ex- 
piration of  said  period  of  three  monrhs  and  can  not  be  entered 
after  the  expiration  of  such  period  of  thirty  days  except  by 
order  of  the  court  on  application  and  sufficient  cause  being  shown 
for  the  delay.  The  interlocutory  judgment  may.  in  the  discre- 
tion of  the  court,  provide  for  the  pavment  of  alimony  until  the 
c-ntry  of  final  judgment:  it  may  include  a  judgment  for  costs, 
when  costs  are  awardcnl.  in  which  case  said  judgment  for  costs 
shall  b«»  docketed  by  the  clerk,  and  thereupon  shall  have  the  same 
force  and  effect  as  if  docketed  upon  the  entry  of  final  judgment 
therf*in,  except  that  it  shall  not  be  enforceable  by  execution  or 
punishment  until  the  entry  of  final  judgment  in  said  action. 

Soe  anto.  %  1757:  L.  1902,  ch.  nQ4;  L.  1008,  cb.  488;  L.  1005,  ch.  537.  In 
effect  Sept.  1,  1905. 
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TITLS  n. 
Actions  relating  to  a  corporation. 

ArtScl*  1.  Action    by    a    corporation,    and    action    aguliut    a    eorDOratlon.    tc 

recorer  daiuagt;s  or  pi'uperty. 
2.  Judicial    auiJeivlaiua    of    a    cor]x>ratlon,    and    of   the   officers    anu 

members   iber<k>f. 
8.  Actions   to   ptocure   the  dissolution    of  a    corporation,    and    actions 

to   enforce    the    IndlTldual    llubillty    of   the    officers   oi'    members 

of  a  corporation,   with  or  without  a  dissolution  tber  of. 
4.  Action   by   the  people  to   annul   a    corporation, 
ft.  Provlalons  applicable  to  two  or  more  of  the  actions  specltled  Id 

thU  title. 

ARTICIiB   FIRST. 

Action  ly  a  eorporationt  and  action  agaivst  a  corporation^  to 

recover  damages  or  property. 

See.  ITTS.  Complaint  In  actions  by  or  against  corporations. 
ITTS.  When  pcoof  of  corporate  existence  unnecessary. 

1777.  Misnomer,  when  waived. 

1778.  Action  against   a  corporation,   upon  a  note,  etc, 

1779.  When  foreign  corporations  may    sue. 

1780.  When  foreign  corporations  may  be  sued. 

I  1776.  Complaint  In  metimoku  br  or  aaralnst  eorporatlona. 

In  an  action  brought  by  or  against  a  corporation,  the  complaint 
mnst  aver  that  the  plaintiff,  or  the  defendant  as  the  case  may  be, 
is  a  cor^ration;  must  state  whether  it  is  a  domestic  or  foreign 
corporation;  and,  if  the  latter,  the  State,  country,  or  government, 
by  or  under  whose  laws  it  was  created.  But  the  plaintiff  need  not 
set  forth,  or  specially  refer  to  any  act  or  proceeding,  by  or  ifnder 
which  the  corporation  was  created. 

flee  2  R.   8.   469.    |   IS  (2  Edm.   479). 

I  1776.  'Wlften  proof  of  corporate  exlatenco  unnecessary-. 

In  an  action,  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporation, 
unless  the  answer  is  verified,  and  contains  an  affirmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
not  a  corporation. 

Id.,  I  8,  am'd;  h.  1864,  ch.  422  (6  Bdm.  296),  and  L.  1876,  ch.  608. 

i  1777.  Jfianomery  ^vlien  -sralT'ed. 

In  an  action  or  special  proceeding,  brought  by  or  against  a  cor- 
poration, the  defendant  is  deemed  to  have  waived  any  mistake 
m  the  statement  of  the  corporate  name,  unless  the  misnomer  is 
pleaded  in  the  answer,  or  other  pleading  in  the  defendant's  behalf. 

Id..  1 14,  am*d. 

I  1778.  Action  ayainat  a  corporation  npon  a  note,  etc. 

In  an  action  against  a  foreign  or  domestic  corporation,  to  re- 
cover damages  for  the  non-payment  of  a  promissory  note,  or  other 
evidence  of  debt,  for  the  absolute  payment  of  money,  upon  de- 
mand, or  at  a  particular  time,  an  order,  extending  the  time  to 
answer  or  demur,  shall  not  be  granted,  except  by  the  court,  upon 
notice  to  the  plaintiff's  attorney.  In  such  an  action,  unless  the 
defendant  serves,  with  a  copy  of  his  answer  or  dfninrrer.  a  copy 
•f  an  order  of  a  judge,  directing  that  the  issues  presented  by  the 
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pleadings  be  tried,  the  plaintiff  may  take  judgment,  as  in  case  of 
default  in  pleading,  at  the  expiraUon  of  twenty  dayd  after  ser- 
▼ice  of  a  copy  of  the  complaint,  either  p^rsorioHjr  with  the  sum- 
mons, or  upon  the  defendant's  attorney,  pursuant  to  his  demand 
therefor;  or,  if  the  service  of  the  summons  was  otherwise  than 
personal,  at  the  expiration  of  twenty  days  after  the  service  is 
complete. 

2  R.  9.  459.  SS  8.  9  and  10.  . 

I  ITfd.  When  foreign  corporation  mar  sHCo 

An  action  may  be  maintained  by  a  foreign  corporatioi^  in  like 
manner,  and  subject  to  the  same  regulations,  as  wb^re  the  action 
is  brought  by  a  domestic  corporation^  except  as  otherwise  spec- 
ially prescribed  by  law.  But  a  foreign  corporation  cannot  main- 
tain an  action,  founded  upon  an  act,  or  upon  a  liability  or  obli- 
gation, express  or  inn  lied,  arising  out  of,  or  ntade  add  entered 
into  in  consideration  of,  un  net,  wiiich  the  laws  of  the  State 
forbid  a  corporation  or  association  of  individuals  to  do.  without 
express  authority  <if  law.  This  section  does  not  affect  tho  validity 
of  a  meeting  of  the  stockholders  or  directors  of  a  foreigh  cor- 
poration, held  withiti  the  State,  where  such  a  meeting  is  author- 
ized by  the  laws  of  the  State,  country,  or  government  by  or  under 
which  the  corporation  is  created;  or  of  ri\  act,  aone  at  such  a 
meetings  wbicn  is  not  in  confiict  with  the  same  lttws#  or  tbb  laws 
of  the  State. 

Id.,  IS  1  and  2;  L.   1873,  cb.  634  (9  BdiA.  676).  / 

I  17A0.  (Am*d,  1913.1  When  foreign  corptirtiiioti  nimt  Ike 
Saed. 

An  action  against  a  foreign  corporation  may  be  malntaiiied  by 
a  resident  of  the  J?tate.  or  by  a  domestic  eorporatipn,  for  any 
cause  of  action.  An  action  against  a  foreign  corporation  hiay  ne 
maintained  by  another  foreigri  corporation,  o*  by  a  noh- resident, 
in  one  of  the  following  caseH  onlv: 

1.  Where  the  action  is  nmiight  to  recover  damages  for  the 
breach  of  a  contract  made  within  the  State,  or  relatine  to  fifrop- 
erty  situated  within  the  State,  at  the  time  of  the  makiifj^  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated  within 
the  State,  or  a   chattel,  which  is  replevied   within  the  State. 

3.  Where  the  cause  of  action  arose  within  tho  State,  except 
where  the  object  of  the  action  Is  to  affect  thfe  titl«f  to  rel*l  firfop- 
erty  situated  without  the  State. 

4.  Where  a   foreign  corporation   is  doing  business  Within  this 

state. 

Co.  Proc.,  I  427:  2  R.  S..  |  ir».  nm'd :  I..  IM9.  ch.  107  (2  fidm.  479). 
Aui'd  by  L.   Hil,i,  ch.  00.     la  effect  Si-pt.   1,   1913. 
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ARTicLG   SECOND. 

Judicial  9upervision  of  a  corporation,  and  of  the  officers  and 

member  a  thereof. 

6«c.  1781.  Action  against  dtreotofs,  etc.,  of  a  eorporatioD,  for  miacondact.^ 

1782.  By  wbom  action  to  be  brought. 

1783.  This  article,  bow  GOiistni«d. 

H    1781.178a.     [Repealed   by    L.    1909,   ch.   28.    See   Consoli- 
dated LawB,  tit.  General  Corporation  Law,  §§  1X>-92J 
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ARTIOIaB  THIRD. 

AetionM  toprotHre  the  distoMton  o/ci  corporation,  Oful  oefumt 
to  enforce  the  individucU  liabUity  of  the  6fflcer»  or  membere  of  a 
corpoToUcn^  with  or  mthout  a  UieaoltUioa  tJtereof, 

Bm.  17M.  Action  by  JndgaMOi  CNdltor  for  MqoMtraticii,  cio^ 
1780.  Actkm  to  dlaso  T«      <   .pontUm. 
17M.  Id.;  tv  wfaom  to  bo  brought. 

1787.  TOmpcnrj     njanotloo. 

1788.  BovelTor  maj  bo  appolntod.      Pormanont  oad  tomporory  receiver. 

Powers,    etc.,   of  tei&portcy   iccoiTor. 
S7R0.  Additional   powors  and  dotloo  maj  bo  conCocrod  opoa  tomporary 

nsceirer. 
:71iO.  Making  atockbolder*,  etc.,  partleo. 
17tfi.  When  aeparato  action  maj  bo  brooght  agalnal  thea. 
17W2.  Procecdlngi  In  oitbor  actlu.  • 

1703.  J  dgment;    property  of  corporation  to  bo  dlotrlbntod. 
17M.  Id.;  stock  aobocrlpt&ona  to  bo  rocotocod. 
1796.  Id.:  aa  to  UabUlUos  of  dlr.-ctocs  and  ilosMioklom 
1786.  Effect  of  this  artklo  United. 

II  1784-1796.  [Repealed  by  L.  1909,  ch.  28.  See  ConBoli- 
dated  Laws,  tit  General  Corporation  Law,  H  10O-l(Ki,  109- 
115.] 
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article:  fourth. 
Action  by  the  people  to  annul  a  corporation. 

Sec.  1787.  Action   by  attorDey-general*  when  leglBlatnre   directs. 
1798.  Id.,   by  l^ftTe  rt  court. 
17W.  lieare;   when   and   bow   granted. 
16(J0.  Action  triable  by  a  Jury. 
IMll.  Judgment. 
1802.  Injunction  ma."  iasne. 
18U3.  Copy  of  Judginent-roll  to  be  filed  and  publisbed. 

§3  17tt7-lHO».    [Kepealed    by    L.    1909,   ch.   28.      Soe    Cousoli- 
tlated  Laws,  tit.  General  Corporation  Law,  §§  130-13G.J 
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article:  fifth. 

Provisions  applicable  to  Uco  or  more  of  the  actions  specified  in 

.  this   title. 

Soc.   1804.  Certain   corporations  oxooptod   from   certain    nrtlrle«  of  thin   title. 

IHOO.  OfBccrs  and  agents  mky  be  eomi>elIed  to   testify. 

1806.  InJunctlon»  8ta.ving  actions  b.v  croditors. 

1807.  Creditors  may  be  brought  in. 

1808.  Wlien   attorney-general  must   bring  action. 

1809.  Requisites  of  Injunction   against  corporations  In   certain  ctmes. 
1810  Id,  ;    of  order   appointing   receiver    in   certain   case*!. 

1811.  Id.:   of  Judicial   suspension   or  removal  of  an   oWlcer. 

1812.  Application    of    certain    provisions    to    J<»lnt-stock    associations. 

1813.  In   action   against  8t«:>ckholders,   misnomer,   etc.,   not   available. 

§§  1804-1808.  [Kopealod  b.v  L.  IIKW).  ch.  28.  See  Consoli- 
dated Law.s,  tit.  General  Corporation  Law,  §§  .300-304.] 

§  ]80».  [AniM,  lf>00.]  ReanldlteN  of  injunction  a|i:ainMt 
joint-stoclc  aMMOciatiouM  In  certain  cniieM. 

An  injunction  order,  auapending  the  poneral  and  ordinary  busl- 
nes.s  of  a  joint-stock  association,  consisting  of  seven  or  more 
persons,  ov  snspcn<ling  from  ollice,  or  rt'straininj?  from  the  per- 
formance of  his  duties,  a  trustee,  director,  or  other  otticer  thereof, 
can  be  granted  only  by  the  court,  upf>n  notice  of  the  application 
therefor,  to  the  proper  otflcer  of  the  association,  or  to  the  trus- 
tei>,  direct«»r.  or  other  olticer  enjoined.  If  such  an  injunction 
m'der  is  made,  otln'rwise  than  as  prescribed  in  this  section,  it  is 
void. 

L.  1870,  ch.  151,  I  1  (7  Fxlm.  OGH.  am'd.  See  fi§  1787,  1019.  Am'd  by 
L.  11)00.  cli.  Or>.  Also  jfartly  reiMMiled  by  L,  1000.  ch.  28.  R<h'  t'onsnlidatJHl 
Laws,  tit.  (leneral  ('ori)i»ratlon  Law,  5  JJO.j.  See  note  50  of  uoten  of  Board 
of   Statutory  roiisolidnti<»n   at   eu<I  of  co<le. 

n  1«lO-lSll.  |K(^pf.aled  by  L.  lJKtt>,  ch.  'JS.  See  Consolidated 
Laws,  tit.  Ceneral  Corporation  Law,  J^Jj  :j(M>-;^07.  | 

§  I.SllS.  [Am*d.  1»<m.]  Appilcntlon  of  certain  provlMionn 
to  Joint-Htoclik   aMMOciatlonii. 

Section  ei;rhteen  hundred  and  nine  of  the  code  of  civil  pro- 
cedure jiiid  si'ctioiis  rlirce  huiKh'cd  and  six  and  (liree  hundred  and 
srvou  of  tile  ;::('ii«M-al  <'orporation  law  ai)ply  to  an  action  or  a 
special  prtxeediii;::.  aj^niiist  a  joint-stock  associatirui  crejited  by  or 
under  the  hiw^  ni'  ilie  State,  or  a  trustee,  director,  or  other  otHcer 
ther(M)f;  or  ;ijrainst  a  joint-stock  association  created  by  or  under 
the  laws  of  another  slate,  pivernment,  or  coinitry,  or  a  trustee, 
director,  or  otlier  oflicer  tiiere<)f,  wiiere  the  association  does  busi- 
ness within  the  State,  or  has,  within  the  State,  a  business 
a;rcncy  or  a  tiscal  aj^^'ncy.  oi-  un  agency  for  the  transfer  of  its 
stock. 

Id..  {  ."..  nm'tl:  L.  l*^".'.  rh.  -128.  S<-o  S  240:?.  Am'd  by  L.  1909,  ch.  6r». 
Also  pnrily  n'!>»'iJl(Ml  by  L.  I'.too,  «li.  2S.  Sim-  ronsolidated  Laws.  tit.  General 
(•orpoiati<.n  Liiw,  jt  oOS.  Si'*.'  uoU;  Oo  of  uutcj<  of  Board  of  Statutory  Con- 
solldaliuu  at  end  of  code. 

4S0 


c.I5,t.2,a.6  CORPOR.iTlOX.  i  1813 

§  1H18.  [Ain*d,  lOOO.j  In  action  ttiraln«t  stockholder*, 
mlsnoniery    etc.*   not    avaffable. 

Where  an  action,  authorized  by  a  law  of  the  State,  is  brought 
against  oue  or  more  perbons,  as  stockholdors  of  a  joiut-stock  asso- 
clatiou,  an  objectiou  to  auy  of  the  proceedings  cannot  be  taken, 
b}'  a  person  properly  made  a  defendant  in  the  action,  on  the 
ground  that  the  plaintiff  has  joined  with  him,  aa  a  defendant  in 
the  action,  a  person,  whose  name  appears  on  the  stock-books  of 
the  association,  as  a  stockLoldor  thereof,  by  tlie  name  so  appear- 
ing: but  who  is  misnamed,  or  dead,  or  is  fiot  liable  for  any  cause. 
In  such  a  case,  the  court  may,  at  any  time  before  final  judg- 
ment, upon  motion  of  either  party,  amend  the  pleadings  and 
other  papers,  without  prejudice  to  the  previous  proceedings,  by 
substituting  the  true  name  of  the  person  intended,  or  by  striking 
out  the  name  of  the  person  who  is  doad.  or  not  liable,  and.  in  a 
proper  case,  inserting  the  name  of  his  representative  or  successor. 

T/.  1869.  oh.  157.  «  2  (7  Kclm.  426K  Aind  by  L.  1009.  eh.  Go.  Also 
partly  r«pt»ale«l  by  L.  1909  eh.  28.  See  CoiiMoUilateU  L«wb,  tit.  Gt>nc'ral  Cor 
lx)rat1on  I^w,  |  300.  S«o  note  Gl  of  uotcn  oC  Board  of  Statutory  Con- 
liolldation  at  end  of  code. 
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TITLE  HI. 
Actions  relating  to  the  estate  of  a  decedent. 

Article  1.  Action  by  or  against  an  executor  or  administrator. 

2.  Action  hj  a  creditor  against  his  debtor's  next  of  Ida,  legatite,  tafliz 
or    devisee. 
'8.  Action  to  establish  or  Impeaeh  a  will. 
4.  General  and   miscellaneous  proylsions. 

article:  first.  , 

Action  by  or  against  an  executor  or  adnUnistraior, 

Sec.  1814.  Action,  etc..  by  and  against  executor,  etc.,  te  be  broui^t  in  repre- 
sentative   capacity. 

1815.  When  personal  and  representative  cause  of  action  may  be  joined. 

1816.  Id.;    separate   docltets    apd   executions. 

1817.  Regulations,  when  some  of  the  executors,  etc.,  aie  not  eiimmoDsd. 

1818.  Executors  who  have  not  qualified,  not  necessary  parties. 

1819.  Action  by  legatees,  etc.,  against  executor,  etc. 

1820.  Id.;    by    infant;    guardian's   bond. 

1821.  When  action  barred  by  judgment  against  heir.  etc. 

1822.  Limitation  of  action  by  creditor  on  claim   rejected,   etc. 

1823.  Decedent's   real   property   not   Ijound   by   judgment,  against   eseco* 

tor,    etc. 

1824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc. 

1825.  Jjeare  to  issue   execution   against   executor,   etc. 

1826.  Id.;  bow  procured;  order;  and  contents  thereof. 

1827.  Security   may   be   required   from   a   legatee. 

1828.  Actions,  etc.,  when  not  to  abate. 

1829.  Execution    on    former    judgment. 

1830.  Action  against  executor,  etc.,  wbo  has  been  superseded. 

1831.  False   pleading  by  executor,  etc. 

1832.  When   inventory   may  be  contradicted. 

1833.  Liability  for  uncollected  demands.  * 

1834.  The    last   two   sections    qualified. 

1835.  Costs;    how    awarded. 
1830.  Id.;    when    awarded. 

183Ga.  Foreign  executor  or  administrator  may  sue  or  be  sued. 

I  1814.  Action,  etc.,  by  and  asnlnst  executor,  ete.,  to  »• 
broufflit  in  representatt-ve  capacity. 

An  action  or  special  proceeding,  hereafter  commenced  by  an 
executor  or  administrator,  upon  a  cause  of  action,  I.jlonglng  to 
him  in  his  representative  capacity,  or  an  action  or  special  pro- 
ceeding, hereafter  commenced  against  him,  except  where  it  ia 
brought  to  charge  him  personally,  must  be  brought  by  or  agaiilst 
him  in  his  representative  capacity.  A  judgment,  in  an  action 
hereafter  commenced,  recovered  against  an  executor  or  adminis- 
trator, without  describing  him  in  his  representative  capacity,  can- 
not be  enforced  n gainst  the  property  of  the  decedent,  except  by 
the  special  direction  of  the  court,  contained  therein. 

I  1816.  "Wlien  personal  and  representative  causes  of 
action   may   be   Joined. 

An  action  may  be  brought  against  an  executor  or  administrator, 
personally,  and  also  in  his  representative  capacity,  In  either  of 
the  following  cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against 
him  in  both  capacities,  or  states  farts,  which  render  it  uncertain, 
in  which  capacity  the  cause  of  action  exists  against  falm. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of  a^ 
tlon  against  the  defendant,  in  different  capacities,  all  of  wkidi 
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grow  oat  of  the  snme  trnnsaclion,  or  traiiHnctions  connrchMl  with 
the  sanK^  subject  ot  actiou:  du  not  require  UlIToieiil  places  or 
modes  of  trial;  and  ure  not  inconsistent  with  each  other . 

In  a  case  specified  in  this  section,  a  judgment  for  the  plnintif! 
for  a  Slim  of  money  must  distinctly  show,  whether  it  is  awarded 
against  the  defendant  personally,  or  In  his  representative  ca- 
pacity. 

See  f  484,  mbd.  9,  ante. 

i  1816.  Id.)  aeparate  docket*  and  exeevtlons. 

In  a  case  specified  in  the  last  section,  or  where  costs,  to  be 
collected  out  of  the  individnal  property  of  an  executor  or  H<lmin- 
istrator,  are  awarded  in  an  action  by  or  against  him  in  his  repre- 
sentatiye  capacity,  so  much  of  the  judgment,  as  awards  a  sum  of 
money  against  him  personally,  niuy  be  separately  docketed,  and  a 
separate  execution  may  be  issued  thereupon,  as  if  the  judfrment 
contained  no  award  against  him  in  his  representative  capacity. 

See   H   18M   aud  d246,    poet. 

1  181T.  Reiralatlosa,  frhen  some  of  tlie  executor*,  etCf 
«re  not  smmmoned. 

In  an  action  or  special  proceeding  against  two  or  more  executors 
or  adnunistrators,  representing  the  same  decedent,  all  are  con- 
sidered as  one  pe reon;  pnd  thoFe  who  are  first  served  with  procrns. 
or  first  appear,  must  answer  the  plaintiff.  Separate  answers,  by 
different  executors  or  administrators  ca-nnot  be  required  or  al- 
lowed, except  by  direction  of  the  court.  Judgment  in  favor  of 
the  plaintiff  may  be  entered,  and,  in  a  proper  case,  execution  may 
be  issued,  against  all  the  defendants,  as  if  all  had  appeared.  Bnt 
this  section  does  not  affect  the  plaintiff's  right  to  bring  into  court 
ull  the  executors  or  administrators,  who  are  parties. 

2  B.  8.  448,  fi  6  and  7  (2  Edm.  467).  am'd. 

I  1818.  Kxecvtors  -vrbo  bave  not  qnalllled,  not  necessary 
pnrties. 

One  of  two  or  more  executors,  to  whom  letters  testamentary 
have  not  been  issued,  is  not  a  necessary  party  to  an  action  or 
special  proceeding,  in  favor  of  or  against  the  executors,  in  thetr 
representative  capacity. 

L.  1888,  cb.  149.  |  1  (4  Edm.  B06). 

I  1819.  Action  by  learatee,  etc.,  asaJnst  execntor,  eie. 

If,  after  the  expiration  of  one  year  from  the  granting  of  bet- 
ters testamentary  or  letters  of  administration,  an  executor  or  ad- 
oiinifltrator  refuses,  upon  demand,  to  pay  a  legacy,  or  distribn- 
tiTe  share,  the  person  entitled  thereto  may  maintain  such  an  ac- 
tion against  him.  as  the  case  requires.  But  for  the  purpose  of 
computing  the  time,  within  which  such  an  action  must  be  com- 
menced, the  catise  of  action  is  deemed  to  accrtie,  when  the 
executor's  or  administrator's  account  is  judicially  settled,  and 
not  before. 

S  R.  8.  114.  i  9  (2  Edm.  118).    See  f  1827,  poet. 

I  1890.  Id. I  by  Infant}  pnaardian's  bond. 

The  guardian  ad  litem  of  an  infant,  in  whose  favor  an  ac- 
tion If*  broughl*  as  nroporiWd  in  the  last  soctinn.  mnpt,  nnloss  be 
la  also  the  general  guardian,   execute   and   fife   with   the   clerk, 
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before  the  commencement  of  the  action,  a  bond  to  the  fnfnnt, 
with  at  least  two  sufficient  sureties,  in  a  penalty  fixed  by  a  juUiye 
of  the  court,  conditioned  that  the  guardian  will  duly  account  to 
the  infant,  when  he  attains  full  age.  or,  in  case  of  bis  death, 
to  his  personal  representatives,  for  all  money  or  property,  whicii 
the  i^nardian  may  recelte,  by  reason  of  the  legacy  or  dlstributlTe 
share. 
2  B.  S.  114,  f  12,  tm'd.    See  i  47C.  ante. 

I  1821.  Wl&ea  aetlon  barred   by   Judgment  a^Alnst  belr, 

A  final  judgment  against  an  heir  or  devisee  bars  an  action 
against  the  executor  or  administrator  of  the  decedent,  for  the 
same  cause,  and  every  other  remedy  to  enforce  payment  thereof 
out  of  the  decedent's  property,  unless  an  execution  against  prop- 
erty, issued  upon  the  judgment,  has  been  returned  wholly  or 
partly  unsatisfied,  or  sufficient  real  property  to  satisfy  the  judg- 
ment has  not  descended,  or  been  devised,  to.  the  judgment  debtor. 
But,  if  the  judgment  wos  recovered  for  a  debt  or  legacy,  expressly 
charged  upon  the  estate  descended  or  devised,  the  bar  is  ab- 
solute. 

Mm  H  7  and  8,  am'd  and  conaoUdated. 

S  1822.   [Am'd,    1805.]    Limitation    of    Action    by    eredltov 
on  claina  relected,  etc. 

Where  an  executor  or  administrator  diRputes  or  rejects  a  clafm 
against  the  estate  of  a  decedent,  exhibited  to  him,  either  before  or 
after  the  commencement  of  the  publication  of  a  notice  requiring 
the  presentation  of  claims,  as  prescribed  by  law,  unless  a  Written 
consent  shall  be  filed  by  the  respective  parties  with  the  surro- 
gate that  said  claim  may  be  heard  and  determined  by  him  upon 
the  judicial  settlement  of  the  accounts  of  said  executor  or  admili- 
istrator  as  provided  by  section  twenty-seven  hundred  and  fofty- 
three,  the  claimant  must  commence  an  action  for  the  recovery 
thereof  against  the  executor  or  administrator,  within  six  months 
after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  is  then 
due.  within  six  months  after  a  part  thereof  becomes  due;  in  de- 
fault whereof  he,  and  all  the  persons  claiming  under  him,  ar^  f<jr- 
ever  barred  from  maintaining  such  an  action  thereupon,  and  frotn 
every  other  remedy  to  enforce  payment  thereof  out  of  the  deced- 
ent's property. 
2  R.  S.  80,  I  88  (2  Edm.  91);  L.  1886,  cb.  696.  See  ii  1830,  2743. 

§  1828.  Decedent's  real  property  not  bonnd  by  iwAm* 
ment  agrainst  execntor,  etc. 

Real  property,  which  belonged  to  a  decedent,  is  not  bound,  or 
in  any  way  affected,  by  a  judgment  against  his  executor  or 
<idministrator,  and  is  not  liable  to  be  sold  by  virtue  of  an  exe- 
cution issued  upon  such  a  judgment,  unless  the  judgment  Is  ex- 
pressly made,  by  its  terms,  a  lien  upon  specific  real  property 
therein  described,  or  expressly  directs  the  sale  thereof. 

2  R.  S.  449,  f  12  (2  Edm.  468).    See  $  1816,  ante. 

I  1824.  \rant  off  anaeta  not  to  be  pleaded  by  ezeentor, 
etc. 

In  an  action  against  an  executor  or  administrator,  is  his 
representative  capacity,  wherein  the  complaint  demands  jtidgmeiit 
for  a  sum  of  money,  the  existence,  sufficiency,  or  want  of 

•154 


a  15,  t.  8,  a.  1  DECEDICNTS  ESTATE.  §§  1825-28 

shiilt  not  be  pleaded  by  either  party;  and  the  plaintiff's  right  of 
recovery  in  not  aft'eded  thereby,  except  with  f'c^pl'ct  to  thy  cosia 
to  be  awarded,  as  prescribed  bj^  law.  A  jddgiUMit  in  auch  au  uc- 
tioii  iM  ncrt  evioeifce  of  assets  ia  the  defendant's  hands. 

SulMUtuted  for  2  B.  S.  88  and  80,  §S  3i,  30  and  40  (2  £kliu.  66  and  02), 
and  2  B.  S.  448,  460  aod  451,  i}  6,  l'J-Z2  {2  Kdm.  46/,  4i0>. 

1  MHk  !<•«▼«  to  taaae  ex^^atlc^n  mmai^nt  exeeutor*  etc. 

An  csteeotion  tAull  not  be  issued,  upon  a  Jtidgment  for  a  sum 
ctf  money,  a^atn^t  an  execdtorr  or  administrator,  iu  his  repre- 
tftoiative  capacity,  until  an  order  permitting  it  to. be  issued  has 
been  made  by  the  surrogate  fr6m  #hose  eourt  the  letters  were  is* 
sued.  Such  an  order  must  specify  the  sum  to  be  collected,  ami 
the  execution  must  be  indorsed  with  a  direction  to  collect  that 
shtil. 

2  B.  8.  88.  I  32  (2  Edm.  90),  am'd.      See  H  1380.  2502. 

f  i626.  I^.)  ^ow  procured  I  order;  and  contents  tl&ereof. 

At  le^st  six  days'  notice  of  the  application  for  an  order  speci- 
fied in  the  last  Section,  mast  be  personally  served  upon  the 
executor  or  administrator,  unless  it  appears  that  service  cannot 
be  so  made  with  due  diligence;  in  which  case  notice  must  be  givett 
to  such  persons,  and  in  such  manner  as  the  surrogate  directs,  by 
an  order  to  show  cause  why  the  application  should  not  be  granted. 
Where  it  appears  that  the  assets,  after  payment  of  all  sums 
chargeable  against  them  for  expenses,  and  for  chtima  entitled  to 
priority  aa  against  the  plaintiff,  are  not,  or  will  not  be,  sufficient 
to  ^y  all  the  debts,  legacies  or  other  claims  of  tpe  class  to 
which  the  plaintiffs  claim  belongs,  tlie  sum^  directed  to  be  col- 
lected by  the  execution,  shall  not  exceed  the  plaintivs  Just  pro- 
portion of  the  assets.  In  that  case,  one  or  more  orders  may  be 
afterwards  laade  in  like  nutaner,  and  one  or  nM>re  execfntloiis 
may  be  afterwards  issued,  whenever  it  appears  that  the  sum 
directed  to  be  collected  by  the  first  execution  is  less  than  the 
plaintifiTs  just  proportion. 

M^i  as,  In  part,  and  2  B.  8.  115,  8  13  (2  Bdm.  118).  See  |  1381.  snbd.  2 
I  2726.    sabd.   1. 

f  18ST.  Seenrltr  may  be  reavlred  front  A  Icffatee^ 

Where  a  judgment  has  been  rendered  against  an  executor  or 
administrator,  for  a  legacy  or  distributive  share,  the  surrogate, 
before  Ranting  a*  order  permitting  an  execution  to  be  issuea 
thereupon,  tnay,  and  in  a  proper  casp  must,  require  the  applicant 
to  file  in  his  office  an  undertaking  to  the  defendant,  in  such  a  sum 
and  with  sucfr  suretfes  as  the  surrogate  directs,  to  the  effpet 
that  if,  after  collection  of  any  sum  of  money  by  virtue  of  the 
execution,  the  remaining  assets  are  not  sufficient  to  pay  all  sums 
for  which  the  defendant  is  chargeable  for  expenses,  claims  pu- 
titl*^  to  priority  As  against  tne  applicant,  and  the  othpr  lepncies 
Iff  dfetrlbutJve  irtiafps,  of  the  class  to  which  the  applicant's  clTim 
belongs,  the  plaintifiP  will  refund  to  the  defendant  the  sum  so 
eftfFected,  or  such  ratable  part  theroof,  with  the  other  legateps  or 
rfryreaentatSres  of  the  same  class,  as  is  necessary  to  make  up  the 
deficiency.  t 

flubstltnted  for  9  B.  8.  114,  116,  H  10  and  11  (2  Bdm.  118). 

I  1AS8.  Aetion*/  ctc«y  when  not  to  abate. 

Ad  executor*  admrhilstrator,  or  a  person  anpointfd  by  the  sur- 
rogate, as  prescribed  In  chapter  pighteenth  of  this  act,  to  dispose 
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of  the  real  property  of  a  decedent,  is  deemed  a  trustee,  appointed 

by  virtue  of  a  statute,  within  the  meaning  of  that  expression  us 

used  in  section  766  of  this  act. 

SubBtltuted  for  2  R.  S.  77.  J  40  (2  Edm.  78);  2  R.  8.  115,  |  U  (2  Bdm. 
119).  ana  L.  1850,  cb.  162  (4  Edm.  DOS). 

1  1829.  Azecatlon  on  former  Jndsment. 

An  execution  may  be  issued,  in  the  name  of  an  ezecator  or  ad- 
ministrator, in  his  representative  caoacity,  upon  a  judgment  re- 
covered by  any  person  who  preceded  him  in  the  administration  of 
the  name  estate,  in  any  case  where  it  might  have  been  issued  la 
favor  of  the  original  plaintiff,  and  without  a  substitution. 

2  R.  S.  449.  §  13  (2  Edm.  468).    See  8  1376.  ante. 

1  1880.  Action  aoralnst  execntor,  etc.,  tvlio  baa  l^eem 
inperseded. 

If  an  executor  or  administrator  is  defendant  in  an  action  or 
special  proceeding,  pending  when  his  powers  cease,  the  plaintiff 
may,  in  a  proper  case,  proceed  therem  against  him,  to  charge 
him  personally;  but  a  judgment  or  other  determination,  thereafter 
rendered  or  made  against  him,  is  not  of  any  force,  as  against 
the  estate  of  the  decedent,  or  a  person  succeeding  to  the  ad- 
ministration thereof. 

a  B.  8.  115,  I  16  (2  Edm.   119). 

f  1881.  False  pleadlnsr  by  execntor,  ete. 

An  executor  or  administrator  cannot  be  made  personally  liable 
to  the  adverse  party,  for  a  debt  or  for  damages,  by  reason  of  his 
having  made  a  false  allegation  in  pleading. 

2  B.  S.  438,  I  10  (2  Edm.  468). 

I  1832.  "When  Inventory  may  be  contradicted. 

In  an  action  or  special  proceeding,  to  which  an  executor  or 
idministrator  is  a  party,  wherein  the  question  whether  he  has 
administered  the  estate  of  the  decedent,  or  any  part  thereof,  is 
in  issue,  or  is  the  subject  of  inquiry,  and  the  inventory  of  assets, 
filed  by  him,  is  given  in  evidence,  either  party  may  rebut  the 
same,  by  proof,  either 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not 
returned  therein  at  its  true  value;  or 

2.  That  any  property  has  perished,  or  has  been  lost,  without 
the  fault  of  the  executor  or  administrator;  or  has  been  fairly 
sold  br  him,  at  private  or  public  sale,  at  a  less  price  than  the 
value  Lj  returned:  or  that,  since  the  return  of  the  inventory,  it 
has  deteriorated  or  enhanced  in  value. 

Id..   8   14.   am*d. 

I  1883.  Liability  for  nncollected  demands. 

In  such  an  action  or  si>ecial  proceeding,  the  executor  or  admin- 
istrator shall  not  be  charged  with  a  demand  or  right  of  action, 
included  in  the  inventory,  unless  it  appears  that  the  snrie  has 
been  collected,  or  might  have  been  collected,  with  due  diligence. 

Id.,  I  II,  sm*d. 

f  1884.  Tbe  last  two  sections  «nalifled. 

The  last  two  portions  do  not  vary  any  rule  of  evidence  respect- 
ing any  proof,  which  an  executor  or  administrator  may  now  malM. 


c.  15.  t.  8,  a.  1  DECEDENT'S  ESTATE.  I§  1836-36a 

f    1835.    Costa  I    tto^w   avrarded. 

Where  a  judgment  for  a  sum  of  money  only  is  rendered  against 
an  executor  or  administrator,  in  an  action  brought  against  liiui 
in  his  representative  capacity,  costs  shall  not  be  awarded  against 
him,  except  as  prescribed  in  the  next  section. 

3  B.  8.  90,  §  41  (a  BOm.  82).    flee  Go.  Proc.,  |  817. 

I  IRSe.   rA]B*d>  1895t  189T,  1906.1      Id.|  when  awarded,  et 
cetera. 

Where  it  appears  in  a  case  specified  in  the  last  section  that  the 
plaintiff's  demand  was  presented  within  the  time  limited  by  a 
notice  published  as  prescribed  by  law,  requiring?  creditors  to  pre- 
sent their  claims  and  that  the  payment  thereof  was  unreasonably 
resisted  or  neglected,  or  that  the  defendant  did  not  file  the  consent 
provided  in  section  eighteen  hundred  and  twenty-two  at  least  ten 
days  before  the  expiration  of  six  months  from  the  rejection 
thereof  the  court  may  award  costs  atrainst  the  executor  or  admin- 
istrator to  be  collected  either  out  of  his  individual  property  or  out 
of  the  property  of  the  decedent  as  the  court  directs,  having  ref- 
erence to  the  facts  which  appear  upon  the  trial.  Where  the  ac- 
tion is  brought  in  the  supreme  court,  or  any  county  court,  the 
facts  must  be  certified  by  the  judge  or  referee  before  whom 
the  trial  took  place. 

Ij.   1895.  cb.   596.  enpersedlng  amondmpnt  in  oh.  046.    See  ch.  046,  f  4.    L. 
U97.  cb  460;  L.  1906,  ch.  00.    In  effect  Sept.  1,  1906.     See   112718,  2743,  OM 

f  IKUd-a.    TAdded,    1011.1      Forelffn    executor    or    admlnlN- 
trator  may  sue  or  be  sued. 

An  executor  or  administrator  duly  appointed  in  any  other  state, 
territory  or  district  of  the  United  States  or  in  any  foreign  coun- 
trj-  may  sue  or  be  sued  in  any  court  in  this  state  in  his  capacity 
of  executor  or  administrator  in  like  manner  and  under  like  re- 
strictions as  a  nonresident  may  sue  or  be  sued,  if,  within  twenty 
days  after  any  such  executor  or  administrator  shall  commence, 
or  appeal  in.  any  action  or  proceeding  in  any  court  in  this  state 
or  within  twenty  days  after  he  shall  be  required  or  directed  by 
summons  or  otherwise  to  appear  therein,  there  shall  be  tiled  in 
the  office  of  the  clerk  of  the  court,  in  which  such  action  or  pro- 
ceeding shall  be  brought  or  bo  pending,  a  copy  of  the  letters  tes- 
tamentary or  letters  of  administration  issued  to  such  executor  or 
administrator  duly  authenticated  as  prescribed  by  section  twenty- 
»p\'en  hundred  and  four  of  the  code  of  civil  procedure;  in  de- 
fault whereof  all  proceedings  in  such  action  or  proceeding  may 
be  stayed  until  such  duly  authenticated  copy  of  such  letters  shall 
be  so  filed. 

Added  by  L.  1011,  cb.  631,  In  effect  July  10.    1011. 
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ARTICLE  SECOlfD^ 

Action  by  a  creditor^  against  his  debtor's  next  of  kin,  letfote^^  heir 

or  deviaee. 

See,  1837.  When  action  lies  agalDst  next  of  kin,  legatesp,  ttf, 

}83S.  Action   may   be   Jpint   or   several. 
8S9.  lu  Joint  action,  recovery  to  be  apportioned. 

1840.  Recovery   In  a  several  action. 

1841.  liequisltes  to  recovery  in  action  against  legatee. 

1842.  Id.:  in  action  against  a  preferred  legatee. 
]t<43.  Liability    of   heirs-  and    devisees. 

1M4.  Wiien  action  tlierefor  may  be  brought  against  heirs  and  deTUe«s. 

1J45.  Effect  of  application  to  sell  real  property. 

184tt.  Action  must  be  joint. 

1847.  Recovery    to   be   apportioned. 

1S48.  Requisites    to   recovery   against   heirs. 

1849.  Id.;  against  devisees. 

18»^.  Deductions  for  prior  recoveries. 

IWl.  Complaint   to  describe  land   dOKoendcd,   etc. 

ifm.  Judgment;    when  to  be  sallsfiod  out  of  land. 

1853.  Id.;  when  not  a  lien  on  land  aliened. 

1854.  How   Judgment    taken,    when   land   aliened. 

18r>5.  Classification   of  del)t8  to  be  enforced  under  this  article. 

1856.  Defence  by  reason  of  other  prior  or  equal  claims. 

1K57.  Id.;   when  such  a  claim  is   paid. 

1858.  Action  not,  suspended  by  infancy. 

1869.  This  article  not  applicable,  where  will  charges  real  proTwrty,   etc, 

1860.  One  action,  where  same  person  is  heir,  derisce,  etc. 

fi  1837.  "Wlieii  f^ctfp^  Ilea  mviiiniit  next  of  kip,  Icvatees, 
etc. 

An  action  may  be  ninintaincd,  as  prescribed  in  this  article, 
against  the  siirvivinp  biisband  or  wife  of  a  decedent,  and  the 
next  of  kin  of  an  intestate,  or  the  next  of  kin  or  legatees  of 
a  testator  to  recover,  to  the  extent  of  the  assets  paid  or  dis- 
tributed to  them,  for  a  debt  of  the  decedent,  upon  which  the 
action  might  hove  been  maintained,  against  the  executor  or  ud- 
ministrator.  The  negloct  of  the  creditor  to  present  his  chum  to 
the  executor  or  administrator,  within  the  time  prescribed  by  law 
for  that  purpose,  does  not  impair  his  right  to  maintain  such  an 
action. 

2  R.  S.  90,   §  42  (2  Edm.  92),   am'd. 

§  1838.  Action  may  be  Joint  or  •everaL 

An  action,  specified  in  the  last  section,  must  be  brought,  either 
jointly  against  the  surviving  husband  or  wife,  and  all  the  legatees 
or  all  the  next  of  kin,  as  the  case  may  be,  or  at  the  piaintiff*^ 
oloction.  against  one  of  thorn  only.  But  where  a  lega(:y  in  re* 
reived  by  two  or  more  persons  jointly,  they  are  deemed  one 
legatee,  within  the  meaning  of  each  provision  of  this  article, 
relating  to  legatees. 

2  R.  S.   461,   §§  23  and  26  (2  Edm.  470),  amM. 

1  1839.  In  Joint  action,  recovery  to  be  apporttoned* 

Where  a  joint  action  is  brought,  as  prescribed  in  the  last  se<> 
tion,  the  whole  sum,  which  the  plaintiff  is  entitled  to  recover 
must  be  apportioned  among  the  defendants,  in  proportion  to"  the 
legacy  or  distributive  share,  as  the  case  may  be,  received  by 
each  of  them;  and  the  final  judgment  must  award,  against  each 
defendant  separately,  the  proportionate  sum  thus  ascertained 
The  costs  of  the  action,  if  the  plaintiff  is  entitled  to  costs,  must 
be  apportioned  in  like  manner;  except  that  the  expenses  of  sery 
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ing  the  summous  upon  eucli  defendant  must  be  taxed  ngutiist 
him  only;  and  one  sneriflTs  foe,  for  returning  an  execution,  may 
be  taxed  against  each  defendant,  against  whom  any  sum  is 
awarded. 

2  B.  0.  451.  tNirt  of  |  34  and  If  28-:n,  consoIldate<1. 

§  1840.  Reoovery  In  a   several   action. 

Where  an  action  is  brought  against  the  surviving  husband  o» 
wife  only,  or  against  one  only  of  the  next  of  kin,  or  legatees, 
the  sum,  which  the  plaintiff  is  entitled  to  rc<*ovcr,  cannot  exceed 
the  sum  which  he  would  have  been  entitled  to  recover  from  the 
same  defendant,  in  an  action  brought,  as  prescribed  in  the  last 
section. 

14..   If  24.  25  and  26.  consoliaatc^d. 

I  1841.  ReQulslteii  to  recovery  In  action  aaralnst  left Atee. 

If  the  action  is  brought  against  a  legatee,  or  against  all  the 
legatees,  the  plaintiff  must  show,  either 

1.  That  no  asKcts  were  delivered  by  the  executor  or  adminis- 
trator  of  the  decedent,  to  the  surviving  husband  or  wife,  or  next 
of  kin:  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  ret-overed 
by  some  other  creditor;  or 

3.  That  those  assets,  after  payment  of  the  expenses  of  admin- 
istration and  preferred  demands,  are  not  sutflcient-  to  satisfy  the 
demand  of  the  plaintiff;  in  which  case,  he  can  recover  only  foi" 
the  deficiency. 

Id.,  i  27.  mm'd. 

f  1842.  Id*i  In  action  aarnlnst  a  l^referrefl  lejratee. 

"Where  some  of  the  legatees  are  preferred  to  others,  an  action 
may  be  maintained,  as  prescribed  In  the  last  five  sections,  against 
one  or  Sll  of  thrise  who  are  equally  preferred,  or  e<iually  deferred, 
as  if  the  legatees  of  tiiat  class  were  all  the  legatees.  But  wli(>re 
it  i«  brought  against  a  preferred  legatee,  or  a  class  of  preferred 
legatees,  the  plaintiff  mnst  show,  in  addition  to  the  matters,  with 
respect  to  the  next  of  kin,  required  by  the  provisions  of  the  last 
section,  the  same  matters,  witlj  reMpect  to  each  legatee,  or  class 
of  legatees,  to  whom  the  defendant  or  defendants  are  preferred. 

1  1848.  [Repealed  by  L.  30<Jl),  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  §  101.] 

i  1844.  [Am'd,  lfM>».]  \%'lien  action  therefor  may  be 
brovorlit   aititliist    fieii**   and    aerlHees, 

An  action,  to  enforce  the  liability  declared  in  section  one  hun- 
dred and  one  of  the  decedent  estate  law,  cannot  be  niaiutoined, 
except  in  onfe  of  the  following  eases: 

1.  Where  three  years  have  elapsed  since  the  death  of  the  de<e- 
dent,  and  no  letters  testamentary,  or  letters  of  administration, 
npon  his  estate,  have  been  granted  within  the  State.  (See  §  277)0.) 

2^  Where  three  years  have  elapsed,  since  letters  lestamentarv, 
or  letters  of  administration,  upon  his  estate,  were  granted,  within 
the  State. 

2  B.    8.    100.    I    53    (2   R<lm.    im.    AmM   hy  L.    1000,   cli.    Cr,.    $    3.    See 
note  62  of  notes  of  Board  of  Statutory  roriKolidntloa  at  eud  cf  code. 
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I  18-K^.  ESllect  of  aiivlleatioii  to  sell  real  property. 

Where  it  appears  that,  at  the  time  of  the  comnieucement 
of  such  an  action,  a  petition,  seasonably  presented,  as  prescribed 
by  law,  praying  for  a  decree  to  dispose  of  real  property  of  the 
decedent,  for  the  payment  of  his  debts,  was  pending  in  a  surro- 
gate's court,  having  jurisdiction,  the   proceedings  in  the  action, 

'  subsequent  to  the  complaint,  must  be  stayed  by  the  court,  until 
the  petition  is  disposed  of,  unless  the  plaintiff  elects  to  discon- 
tinue.    If  a  decree  to^  dispose  of  real  property,  pursuant  to  the 

,  prayer  of  the  petition,'  is  granted,  the  action  must  be  dismissed, 
unless  the  plaintiff  has  alleged  in  his  complaint,  or  alleges  in  a 
supplemental  complaint,  that  real  property,  otlier  than  that  in- 
cluded in  the  decree,  descended  or  was  devised  to  the  defendants. 
If  the  plaintiff  elects  to  proceeds  under  such  an  allegation,  he  is 
entitled  to  a  preference  in  payment,  out  of  the  real  property, 
with  respect  to  which  the  allegation  is  made;  but  he  cannot  share, 
as  a  creditor,  in  the  distribution  of  the  money,  arising  from  the 
disposal  of  the  real  pi'operty,  described  in  the  decree;  and  the 
judgment  in  the  action  does  not  charge,  or  in  any  way  affect, 
that  property. 
Id.,   I  53. 

I  1840,    [AmM,  1009.]     Action  mnmt  be  Joint. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
section  one  hundred  and  one  of  the  decedent  estate  law  and  the 
last  two  sections  of  this  act,  must  be  brought  jointly  against  all 
the  heirs,  to  whom  any  real  property  descended  from  the  dcH^e- 
dent,  or  jointly  against  nil  the  devisees,  as  the  case  may  be. 

L.  1837,  oh.  400.  S  73  (4  Kilra.  500),  am'd.  AmM  by  L.  1909.  ch.  «."». 
I  3.    See  noto  63  of  notm  of  Bnanl  of  Statutory  Confiolidatk)ii  at  end  of  codi». 

1  1847.  RecoTery   to   be  apportioned* 

In  such  an  action,  the  sum,  which  the  plaintiff  is  entitled  to 
recover,  for  damnges  and  costs,  must  Ik*  apportioned  among  all 
the  defendants,  in  proportion  to  the  value  of  the  real  property 
descended  to  each  neir,  or  devised  to  each  devisee,  as  the  case 
uioy  he,  as  prescril)ed  in  section  1R31)  of  this  act,  for  a  similar 
Apportionment  among  legatees  or  next  of  kin,  in  proportion  to 
the  assets  received  V)y  them.  The  final  judgment  must,  in  like 
manner,  award  against  each  defendant  the  proportionate  sum, 
with   which      he  is  chargeable. 

2  R.   S.  455,   §S  52  and  53   (2  Rdm.  474). 

§  1848.  Requisites   to  recovery  airainat  heirs. 

Where  the  action  is  brought  against  heirs,  the  plaintiff  must 
show,  either 

1.  That  the  decedeiit's  assets,  if  any,  within  the  State  were 
not  sufficient  to  pay  the  plaintiff's  debt,  in  addition  to  the  ex- 
penses of  administration,  and  debts  of  a  prior  class;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable,  with 
due  diligence,  to  collect  his  debt,  by  proceedings  in  the  proper  sur- 
rogate's court,  and  by  action  against  the  executor  or  adminis- 
trator, and  against  the  surviving  husband  or  wife,  legatees,  fuid 
next  of  kin. 
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Tae  executor's  or  administrator's  account,  as  rendered  to,  and 
settled  by,  the  surrogate,  may  be  used  as  presumptive  evidence 
of  any  of  the  facts,  required  to  be  shown  by  this  section. 
J  B.  8.  4fiB,  I  SS,  am'd  hj  L.  1869,  ch.  110.    See,  alae.  Id.,  f  Stt. 


I  tS4».  M.|  asAlnst  devisees. 

Where  the  action  is  brought  against  devisees,  the  plain  iiff  must 
show,  in  addition  to  the  matters  specified  in  the  last  section, 
either  that  the  real  property  of  the  decedent,  which  descended 
to  his  heirs,  was  not  sufficient  to  pay  the  plaintifiTs  debt,  or  that 
the  plaintiff  has  been  unable,  or  will  be  unable,  with  due  diligence^ 
to  collect  his  debt  by  an  action  against  the  heirs. 

M..  If  86  and  60,  consolidated. 

f  I860.  Dedvetlons  for  prior  roeo-rerles. 

Where  the  assets,  applicable  to  the  plaintiffs  debt,  were  suf- 
ficient to  pay  a  part  thereof,  or  a  part  thereof  has  been  collected 
from  the  executor  or  administrator,  or  from  the  surviving  hus- 
tmnd  or  wife,  next  of  kin,  or  legatees,  the  plaintiff  can  recover 
only  for  the  residue,  remainder  unpaid  or  uncollected;  and  if 
the  action  is  against  devisees,  he  can  recover  only  for  the  residue, 
which  the  real  estate  descended,  or  the  amount  of  his  recovery 
against  the  heirs,  is  insufiicient  to  discharge. 
Id.,  H  84  and  67,  am'd  and  condensed. 

i  1861.  Complaint  to  describe  land  dcoeended,  etc 

The  complaint  must  describe,  with  common  certainty,  the  real 
property,  descended  or  devised  to  the  defendant;  and  must  specify 
its  value. 

Id.,  If  44  and  SO. 

I  1862.  J«dvaaeAt)  vrlieii  to  be  satisHod  out  of  land. 

If  it  appears  that  any  of  the  real  property,  which  descended 
or  was  devised  to  a  defendant,  had  not  been  aliened  by  him  at 
the  time  of  the  commencement  of  the  net  ion,  the  final  judgment 
most  direct,  that  the  dobt  of  the  plaintiff,  or  the  proportion 
thereof  which  he  is  entitled  to  recover  against  that  defendant, 
be  collected  out  of  that  real  property.  Such  a  judgment  is  pre- 
ferred, as  a  lien  ui)on  that  property,  to  a  judgment  obtained 
against  the  defendant,  for  his  individual  debt  or  demand. 

Id.,  H  47  and  48.    See  fif  870,  872.  ante. 

I  1868.  Id.|  vrben  not  a  lien  on  land  aliened. 

Bat  a  judgment,  tendered  as  prescribed  in  the  last  section,  does 
Dot  bind,  and  the  execution  thereupon  cannot  in  any  way  affect, 
the  title  of  a  purchaser,  in  good  faith  and  for  value,  acquired 
before  a  notice  of  the  pendency  of  the  notion  is  filed,  or  final 
judgment  is  entered,  and  the  judgment-roll  filed. 

Id.,  ii  51  and  81,  am'd  and  condensed. 

f  1864.  How  Jvdvment  taken,  wben  land  aliened. 

If  it  aopears  that,  before  the  commencement  of  the  action,  or 
afterwai^s  and  before  the  filing  of  a  notice  of  the  pendency  of 
the  action,  the  defendant  aliened  the  real  property  descended  or 
devised  to  him,  or  any  part  thereof,  the  plaintiff  may,  at  his 
election,  take  a  final  judgment  against  him  for  th*  value  of  th« 
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propr-rty  bo  aliened,  or  so  much  thereof  as  may  be  necessary,  aa 
in  on  action  for  the  defendant's  own  debt. 
2  R.   S.  ioo.   i  40,  and  part  of  |  61. 

ft  1855.  [Am*d,  lf>00.]  Claasiflcatlon  of  delita,  to  be  en- 
/orced   under   tlilai   article. 

Where  the  Rurvivinpr  husband  or  wife,  next  of  kin,  U^gatei'ff, 
heirs,  or  deviseoK,  are  liable  for  demands  aKainat  the  decedput, 
rs  prescribed  in  this  article,  or  section  one  bundr^  and  one  of 
the  decedent  estate  law,  they  must  pive  preference  in  the  pay- 
nient  thereof,  and  they  are  so  liable  therefor,  in  the  order  pre- 
scribed by  law,  for  the  payment  of  debts  by  an  executor  or 
administrator.  Preference  of  payment  cannot  be  piven  to  a  iji- 
niand,   over  another  of  the   same  class,   except  where  a   similar 


law,   does  not   entitle   the  plamtilTs  demand   tt^  preference  qtvi 
another   of   the   same   clasii,   except   vs   olherv^ise   specially    pre- 

anriliful    liv    Innr 


tt^  preference  qtvi 

scribed  by  law. 

Id.,  fl  'M  and  38.  Ain*d  hy  L.  1D09,  cb.  65.  |  3.  S-*e  note  91  of  Qotr«  of 
livard   of  »>ututory   Coovolidatloa   a^  eijiil   o£   egUo. 

S  185G.  Defenae,  by  reai«o|i  of  ofl^er  i^rlpr  pf  pqaul 
claim*. 

AVherc  it  appears?.  In  an  action  broupbjt  as  prescrij>cd  in  this 
article,  that  thcn»  arc  uiisntisticd  di'maiids  ajxaiiist  the  decedent  s 
estate,  of  a  class  prior  to  that  of  the  plaintifFs  depiand,  the 
defendant  is  entitled  to  judgment,  if  the  value  of  the  property, 
which  >\as  received,  devised,  or  inherited,  as  the  case  may  be, 
by  the  class  to  which  he  belonirs,  does  not  exceed  the  amount 
of  the  valid  demands  of  a  prior  class.  If  it  exceeds  the  amount 
of  those  demands,  the  judsrnient  apainst  the  defendant  cannot 
exceed  such  a  projwrtion  of  the  plaintiff's  demand,  as  the  total 
amount  of  the  valid  demands  of  his  class  bears  to  the  excess. 

Id.,    II    3f)   and   40,    ronsolldatM. 

§   1857.   Id. I   rpben   iioch  a    clatm   l«    paid. 

AVhero  a  defendant,  or  a  person  belonging"  to  his  class,  ha> 
p.-jid  a  <ieman(i  against  the  decedent*s  estate,  of  a  class  prior  to 
ihat  of  the  plaintifTs  demand,  or  has  paid  a  demand  of  tfie 
same  da^s,  the  amount  of  the  demand  so  paid  must^  be  esti- 
mated, in  ascertaining  the  amount  to  be  recovered,  as  if  it  was 
outstanding  and   unpaid. 

Id.,    I   41. 

I  1858.   Action   not   nnspended  by  Infancy* 

An  action  against  heirs  or  devisees,  brought  as  prescriboil  in 
this  article,  is  not  delayed,  nor  is  the  remedy  of  the  ^daintiff 
suspended,  by  reason  of  the  infancy  at  any  of  the  parties;  ex- 
cept that  an  exeiMition  shall  not  be  issued  against  an  infant  heir 
or  devisre.  until  th(»  expiration  of  one  year  after  final  judgment 
is   reudere<l,   and   the   judgment-roll   hied. 

Id.,    |{   43   and   51,   consollilatiMl. 

§  I8r»f>.  fUepealed  by  L.  liN)U.  cli.  18.  See  Consolidated  Lawff, 
tit.  Decedent  Estate  1-aw,  ^  l(»:i.  1 
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I  184IO.  One  action,  wliAre  ««n&«  person  la  heir,  devlnee, 
etc. 

Where  a  perwm,  who  ta^es  real  property  of  a  decedent  by 
devise,  aud  alsg  by  desceui;  or  who  takes  personal  property  us 
next  of  kin,  and  also  as  leguteej  or  who  takes  both  real  and 
personal  property  in  cither  capacity;  or  who  is  executor  or  ud- 
ministrutor,  and  also  takes  iu  either  of  the  before  uieutlDUivI 
capacities;  would  be  lial)le  in  one  capacity,  for  a  demand  afiru.ns* 
the  decedent,  after  the  exhaustion  of  the  remedy  against  him  in 
another  capacity;  the  plaintiff,  hi  any  action  to  charge  him. 
which  can  be  maintained,  without  joining  with  him  any  other 
person,  except  a  person  whose  liability  Is  In  all  respects  the  samo, 
may  recover  any  sum,  for  which  be  is  liable,  although  th(* 
remedy  against  him  iu  another  capacity  was  not  exhausted. 
But  this  s(>ction  does  not  increase  the  sum,  which  the  plaintiff 
is  entitled  to  recover  against  him,  in  the  capacity  in  wnich  he 
is  actually  liable;  nor  does  it  charge  a  defendant  individually, 
who  IS  liable  only  in  a  representative  capacity. 

4«3 
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ARTICI.'IS  THIRD. 

Action  to  establish  or  impecLch  a  tmU, 

Bee.  1861.  When  action  to  etUbllsh  a  will  may  bo  broaghl. 
18G2.  Judgment,  that  will  be  eaubliahed. 

1863.  Judflrment  admitting  the  Will  to   probate. 

1864.  Gontenta  of  judgment:   Borrogate'B  daty. 
1866.  Proof  of  loat  will  in  cerUln  caaea. 

1866.  Action  to  eatabliah,  etc..  wUl.  relating  to  real  pxopectr. 

1867.  RetroBpectlve  effect  of  thia  article. 

i  1801.  \%'lieii  action  to  establlsli  a  will  nutT  be  brouvbt. 

An  action  to  procure  a  ^ud^ment,  establishing  a  will,  may  Ije 
Lnaintained,  by  any  person  interested  in  the  establishment  thereoC, 
in  either  of  the  following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has  been 
executed,  in  such  a  manner  and  under  such  circumstances,  that 
it  might,  under  the  laws  of  the  State,  be  admitted  to  probate  in 
a  surrogate*!!  court;  but  the  original  will  is  in  another  State  or 
country,  under  such  circumstances,  that  it  cannot  be  obtained 
for  that  purpose;  or  has  been  lost  or  destroyed,  by  accident  or 
design,  before  it  was  duly  proved  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property  made  by  a  person,  who 

resided  without  the  State,  at  the  time  of  the  execution  thereof, 

or  at  the  time  of  his  death,  has  been  duly  executed,  according 

to  the  Inws  of  the  State  or  country  in  which  it  was  executed,  or 

in  which  the  testator  resided  at  the  time  of  his  death,  and  the 

case  is  not  one,  where  the  will  can  be  admitted  to  probate  in  a 

surrogate's  court,  under  the  laws  of  the  State. 

2  R.  8.  67,  I  63a  and  parta  of  |i  64a,  67a,  68a  and  the  wbole  of  It  68b  and 
(2  Edm.  68.  68). 


8  1802.  Jadffineat,  that  will  be  eatablUbed. 

If,  in  such  an  action,  the  facts  necessary  to  establish  the  valid- 
ity  of  the  will,  os  prescribed  in  the  last  section,  are  satisfactorily 
proved,  final  judgment  must  be  rendered,  establishing  the  will 
accordingly.  But  where  the  will  of  a  person,  who  was  a  resident 
of  the  State  at  the  time  of  his  death,  is  established  as  prescribed 
In  the  last  section,  the  judgment  establishing  it  does  not  afifect 
the  construction  or  validity  of  any  provision  contained  therein; 
and  such  a  question  arising  with  respect  to  any  provision,  must 
be  determined  in  the  same  action,  or  in  another  action  or  a 
special  proceed in|^,  as  the  case  requires,  as  if  the  will  was  exe- 
cuted within  the  State. 

Id.,  i  66a. 

i  1863.  J  idflrment  admitting  tbe  will  to  probate. 

Where  the  parties  to  the  action,  who  have  appeared  or  have 
been  duly  summoned,  include  all  the  persons  who  would  be  neces^ 
sary  parties  to  a  special  proceeding,  in  a  surrogate's  court,  for 
the  probate  of  tlie  same  will  and  the  grant  of  letters  thereupon, 
if  the  circumstances  were  such  that  it  could  have  been  proved  in 
a  surrogate's  court;  the  final  jiulpment,  rendered  as  prescribed 
in  the  last  section,  must  diroct,  tbnt  an  exemplified  copy  thereof 
be  transmitted  to  the  surrogate  having  jurisdiction,  and  be  re- 
corded^ in  his  office;  and  that  letters  testamentary,  or  letters  of 
administration  with  the  v/ill  nnroxed,  be  issued  thereupon  from 


i.  15,  t.  8,  a.  3  DECEDENT'S  ESTATE.  §§  1864-67 

his  court,  in  the  same  manner,  and  with  like  effect,  as  upon  • 
will  duly  proved  in  that  court. 
2  B.  8.  67,  last  part  of  f  67a. 

I  1804.  Contents  of  Jndvnienti  ■nrroffate's  dnty. 

A  copy  of  the  will  so  established,  or,  if  it  is  lost  or  destroyed, 
the  substance  thereof  must  be  incorporated  into  a  final  judgment, 
rendered  as  prescribed  in  the  last  section;  and  the  surrogate  must 
record  the  same,  and  issue  letters  thereupon,  as  directed  la  the 
judgment. 

I  186B.  Proof  of  lost  -vrlll  In  oertain  eases. 

But  the  plaintiff  is  not  entitled  to  a  judgment,  establishing  a 
lost  or  destroyed  will,  as  prescribed  in  this  article,  unless  the  will 
was  in  existence  at  the  time  of  the  testator's  death,  or  was 
fraudulently  destroyed  in  his  lifetime;  and  its  provisions  are 
clearly  and  distinctly  proved  by  at  least  two  credible  witnesses, 
a  correct  copy  or  draft  being  equivalent  to  one  witness. 
Id.,  I  67b,  am*d. 

f  1806.  Aetlon  to  establislt,  eto.,  will,  relattn*  to  real 
property. 

The  rahdity,  construction,  or  effect,  under  the  laws  of  the 
State,  of  a  testamentary  disposition  of  real  property  situated 
within  the  State,  or  of  an  interest  in  such  property,  which  would 
descend  to  the  neir  of  an  intestate,  may  be  determined,  in  an 
action  brought  for  that  purpose,  in  like  manner  as  the  validity 
of  a  deed,  purporting  to  convey  land,  may  be  determined.  The 
judgment  in  such  an  action  may  perpetually  enjoin  any  party  from 
setting  up  or  from  impeaching  the  devise,  or  otherwise  making 
any  claim  in  contravention  to  the  determination  of  the  court, 
as  justice  requires.  But  this  section  does  not  apply  to  a  case, 
where  the  question  in  controversy  is  determined  by  the  decree 
of  a  surrogate's  court,  duly  rendered  upon  allegations  for  that 
purpose,  as  prescribed  in  article  first  of  title  third  of  chapter 
eignteenth  of  this  act.  where  the  plaintiff  was  duly  cited  in  the 
special  proceeding  in  the  surrogate'ls  court,  before  the  commence- 
ment of  the  action. 

la.  IBBZ,  ch.  aS8.  I  1  (4  Bdm.  608). 

I  1867.  Retrospeotive  eCeet  of  this  article. 

The  nrovisions  of  this  article  apply  as  well  to  wills  made  before, 
I  to  those  made  after,  this  article  takes  effect. 
S  B.  S.  68,  H  Mb  sod  68b  and  part  of  |  67a  (8  Bdm.  68). 
15a  4jaR 
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ARTICLE   POrRTH. 

General  and  tnisceUancoufi  provisions. 

Sec.   18G8.  Action  by  Willd   tx»rn  after  will,   «»r  by   wltiu'ss  to  will. 
18C9.   Re<"i'lvt»r.   U8  «uo<'(»HK«r  of  surviving  fXiTutor,  etc. 
1870.   Next   of  kin   dctlncd. 

9  1868.  [Repealed  by  L.  10<)0.  ch.  IS.  See  ConHolidated  I^aws, 
tit.    Decedent   Estate   Law,    §   2H.j 

§  18<m.  [Aiii*«l,'  ]H!>5.]  Receiver,  on  NiicceiiMor  of  nurvlvinir 
executory    etc. 

Where  the  estate  of  a  decedent  haR  been  brought  under  the 
jurisdiction  of  the  supreme  court,  by  an  action  for  partition  or 
distribution,  or  for  the  construction  or  establishment  of  a  will, 
the  court  may.  upon  the  death  of  the  sole  survirinp  executor. 
Appoint  a  recciTcr  of  the  estate,  pending  the  action,  upon  such 
terms  and  conditions,  an<l  upon  sucli  notice  to  the  parties  inter- 
ested, as  the  court  directs,  and  upon  such  security,  if  any,  as  to 
th(»  court  seems  proper.  For  the  purpose  of  earrying  into  effect 
the  jiidirment  and  orders  of  the  conrt  in  relation  to  the  estate, 
a  receiver  so  appointed  is  the  sucfessor  in  interest  of  the  sur- 
vivinjr  executor:  and  har,  subject  to  th»*  {lirection  of  the  court, 
the  like  power,  as  an  administrator  with  tne  will  aune.\ed. 

L.  ison.  ch.  wo. 

5   1870.   5ext   o<   kin    defined. 

The  term  "  next  of  kin,'*  as  nsed  in  this  title,  includes  all 
those  entitled,  under  the  provisions  of  law  relating  to  the  dis- 
tribution of  personal  property,  to  share  in  the  unbequeathed 
assets  of  a  decedent,  after  payment  of  debts  and  expenses,  ot&er 
than  a  surviving  husband  or  wife. 

Si'4'    If    lUori    and    2.'514,    nubd.    12.    ^Mmt. 
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XITLB  IV. 
Other  speGiAl  actions  and  rights  of  aotioa. 

Article  1.  Judgment  creditor's  action. 

2.  Action  by  a  private  person  apon  an  official  bond. 
8.  Action  by  a  private  person  for  a  penalty  or  forfeitaif^ 
4.  •eitalo  aedons  te  recover  damegee  tot  wre&gi» 
fib  lUeceUaneons  actions  and  rights  of  action. 

ABTIOLB  FIRST. 

Judgment  creditor' b  acHaru 

tee.  1871.  When  judgment  creditor  may  bring  action. 
1872.  ly>  what  comity  execatlon  mast  hare  Issned. 

1878.  Wbat  pruperty  may  be  readied. 

1874.  Interest  of  Judgment  debtor  tn  land  contract  may  b4  rtetht^ 

187(.  Id.;  how  applied. 

187B.  Injunction  may  be  issued. 

1877.  fiecelTer  may  be  appointed. 

18TB.  How  discovery  may  be  compelled. 

1879.  Application  of  this  article;  what  property  eanaot  be  rsachcS. 

1  18T1.  l^l^en  Jvdsmieiit  creditor  may  b^n*  aettoB. 

When  an  execution  against  the  property  of  a  Jadgment  debtur, 
issned  out  ot  a  court  of  record,  aa  prescribed  in  the  next  section, 
has  been  returned  whoUy  or  partly  unsatisfied,  the  Judgment 
creditor  may  maintain  an  action  against  the  Judgment  debtor, 
and  any  other  person,  to  compel  the  discovery  of  any  thing  in 
action,  or  other  property  belonging  to  the  Judgment  debtor,  and 
of  any  money,  thing  in  action,  or  other  property  due  to  blm,  or 
held  in  trust  for  him;  to  prevent  the  transfer  thereof,  or  the 
payment  or  delivery  thereof,  to  bim|  or  to  any  other  person;  and 
to  procure  satisfaction  of  theplaintifirs  demand,  as  prescribed  in 
the  next  section  but  one.  where  the  execution  was  issued  as 
prescribed  In  section  1084  of  this  act,  and  a  defendant  not  sum- 
moned in  the  original  fiction  is  made  a  defendant  in  an  action 
hronjrht  under  this  section,  personal  property,  owned  by  him 
jointly  with  the  defendants  summoned  or  with  any  of  them, 
may  be  aaplied  to  the  satisfaction  of  the  platntiifs  demand  as 
prescribed"  in  this  article. 

2  R.  8.  178,  f  88  (2  Bdm.  180).    See.  also.  t|  217.  T18  and  827.  ante. 

I  1872.  To  vrliat  ooantjr  ezeontlon  iniaet  hmr^  tsaeiedU 

To  entitle  the  judgment  creditor  to  maintain  an  action  as  pre- 
jtcrilied  in  the  last  section,  the  execution  mast  hare  been  Issued 
as  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the  Judg- 
m<*nt  debtor  is  a  reeideiit  of  the  State,  to  the  sheriff  of  the  county 
whore  he  resides. 

2.  If  he  is  not  then  a  retideiit  of  the  State,  to  the  sheriff  of 
the  county  where  he  has  an  office,  for  the  regular  transaction  of 
^osiness  In  person;  or  if  he  has  no  such  office  within  the  State, 
to  the  sheriff  of  the  county  where  the  judgment»roll  is  filed, 
unless  the  execution  was  issued  out  of  a  court,  other  than  the 
court  in  which  the  Judgment  was  rendered;  in  which  case,  it 
must  have  been  fesued  to  the  sheriff  of  the  county  where  a 
transcript  of  the  judgment  is  filed. 

g  18T3«  TVl^at  property  may  be  ^eaobed. 

The  final  Judgment  in  the  action  must  direct  and  provide  for 
the  aatiittcttoii  of  the  sum  doe  to  the  plaintiff,  out  of  any  mon^gft 
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thing  in  action,  or  other  personal  property,  belonging  to,  o^  due 
to  the  judgment  debtor,  or  held  in  trust  for  him,  which  is  dis- 
coTered   in  the  action;  whether  the  same  might  or  might  not 
have  been  originally  taken  by  virtue  of  an  execution, 
a  B.  8.  780.  I  w. 

I  1874.  Interest  of  |«dsmeMt  delator  Im  Immd  eomtraet  wmmy 
lie  «eaelied. 

The  final  judgihent  in  the  action  must  also  direct  and  proTide 
for  the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  the 
interest,  if  any,  of  the  Judgment  debtor,  in  a  contract  for  the 
purchase  of  real  property  by  him;  either  by  selling  the  interest, 
or  by  transferring  it  to  the  judgment  creditor,  in  such  a  manner 
and  upon  such  terms,  as  the  court  deems  most  conducive  to  the 
interests  of  the  parties.  Where  the  person,  bound  to  perform  the 
contract  to  the  judgment  debtor,  is  a  defendant  in  the  action,  the 
final  judgment  may  direct  a  specific  performance  of  the  contract 
to  Uie  judgment  creditor,  or,  where  the  interest  in  the  contract 
is  directed  to  be  sold,  to  the  purchaser. 

1  B.  8.  744.  I  6  (1  Bdm.  6M).  am'd.     See  |  12S8. 

I  1876.  Id.  I  kow  applied. 

In  a  case  specified  in  the  last  section,  the  value  of  the  interest 
of  the  judgment  debtor  holding  the  contract  must  be  ascertained, 
under  the  direction  of  the  court;  and  so  much  thereof  as  is  neces- 
sary must  be  applied  to  the  payment  of  the  sum  due  to  the  plain- 
tiff, and  the  residue,  if  any,  to  the  benefit  of  the  judgment  debtor. 

M..  i  e. 

I  1870.  Injnnetion  a&ajr  be  Issued. 

A  temporary  injunction,  restraining  the  transfer  to  any  person, 
or  the  payment  or  delivery  to  the  judgment  debtor,  of  any  money, 
thing  in  action,  or  other  property  or  interest,  which  may,  by  the 
provisions  of  this  article,  be  applied  to  the  satisfaction  of  the 
sum  due  to  the  plaintiff,  may  be  granted  in  the  action.  The 
injunction,  and  the  proceedings  before  and  after  it  is  granted, 
are  governed  by  the  provisions  of  article  first  of  title  second  of 
chapter  seventh  of  this  act;  for  which  purpose,  the  injunction  la 
deemed  to  be  one  of  those  specified  in  section  603  of  this  act. 

t  R.  8.  174.  I  80. 


I  1877.  ReoeiTer.  mar  be  appointed. 

The  court  may,  by  an  order,  or  by  the  interlocutory  or  final 
judgment  in  the  action,  appoint  a  receiver  of  any  or  all  of  the 
property  of  the  judgment  debtor;  and  may  direct  the  judgment 
debtor,  or  any  other  defendant  in  the  action,  to  convey  or  deliver 
to  the  receiver,  as  justice  requires,  any  property,  real  or  persona], 
book,  voucher,  or  other  paper,  or  to  execute  any  instrument, 
which  it  deems  necessary,  for  perfecting  or  assuring  the  receiTer^a 
title  or  possession. 

8ee  IS   714-716  and  718,  ante. 

I  1878.  How  dlaeoTery  may  be  compelled. 

A  discovery  may  be  compelled  in  an  action,  brought  aa  pre- 
scribed in  this  article,  by  directing  the  person,  required  to  make 
it,  to  appear  before  the  court,  or  a  referee  appointed  by  it,  and 
to  be  examined  under  oath,  concerning  the  matters  pertaining  to 
the  discovary.    But  this  section  does  not  affect  the  right  of  the 


c.  U,  t.  4,  A.  1  ACTIONS.  §  1879 

plaintiff,  to  cause  the  deposition  of  a  defendant  to  be  taken,  as 
prescribed  in  article  first  of  title  third  of  chapter  ninth  of  this  act 

I  18TB.  AppUeatlott  of  tills  artlelei  frkat  property  ««Aaot 


This  article  does  not  apply  to  a  case,  where  a  judgment  debtor 

is  a  corporation,  created  by  or  under  tne  laws  of  the  State.    Nor 

does  it  authorise  the  discoyery  or  seisure  of,  or  other  interference 

with,   any  property,  which  is  expressly  exempted  by  law  from 

leT7  and  sale,  by  virtue  of  an  execution;  or  any  money,  thing  in 

action,  or  other  property,  held  in  trust  for  a  judgment  debtor, 

where  the  trust  has  oeen  created  by,  or  the  fund  so  held  in  trust 

has  proceeded  from,  a  person  other  than  the  judgment  debtor; 

or  the  earnings  of  the  judgment  debtor  for  his  personal  aerrices, 

rendered  within  sixty  days  next  before  the  commencement  of  the 

action,  where  it  is  made  to  appear,  by  his  oath  or  otherwise,  that 

those  earnings  are  necessary  fot  thc^  u«e  of  a  family,  wholly  or 

partly  .supported  by  his  labor. 

L.  1870,  ch.  151,  IS,  sabd.  1  (TBdm.  ^61):  ^  !^  8.  ;in,  eh.  1,  ff  »  aB«  •• 
(S  Btim.  180).    Bee  Co.  Proc..  |  297. 
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ARTIGI.B  9BGOin>. 

AoUtm  by  a  private  per9on  upon  an  official  bond. 


Bee.  1880.  Application  for  leoye  to  sue  theriff's  bond;   proof 

ItSl.  Ofd*r  grantloff  Iohv*;   MOon   tbtreupon. 

Ifa2.  SueceulTo  Actions. 

Xlt83.  luUoriieuieot  upon  execution. 

1884.  Collection  of  execatioa;  wb«a  a  d«fleBce  to  •okMqvMlt  MtWa. 

1885.  Waen  claimants  tntiUed  u»  ratable  distrUntlon. 

1886.  ActloD  «yon  a  aurxogate'a  bund. 

Ii887.  Action  upon  a  county  treasurer's  Irand. 

1888.  Actions  upon  otilclal  bonds  of  other  oUoera. 

1889.  Actions,  etc.,  und«r  th«  last  thrae  acctioaa    mgnlataA. 
1880.  ReeelTers.   etc.,  deemed   public  officers. 

181^1.  Demand  of  money;  wben  necessary  before  application. 

1802.  Application  may  be  made  ex  parte. 

1  1880.  IKm^a,  1805.1    Applteatlom  for  iMtv*  to  mmm  m'h/tT^mm 
bond)   proof  required. 

Where  a  sheriff  it  liable  for  the  escape  of  a  prit«otier  foinmitted 
to  his  custody,  or  is  guilty  of  any  other  actioQubie  default  or 
misconduct  in  his  office,  the  person  injured  thereby  may  apply 
to  the  supreme  court,  for  leave  to  prosecute  the  sheriffs  officLil 
bond.  The  application  must  be  accompanied  with  proof,  by  affi- 
davit, of  the  default  or  misconduct  complained  of,  and  that  satis- 
faction of  the  same  has  not  been  received;  and  with  a  certified 
copy  of  the  official  bond. 

2  B.  8.  476.   K  1  and  2  (2  Edm.  498);  L.  1896.  ch.  046. 

I  1881.  Order  ffrantinff  leaTe^  action  thereupon. 

Upon  such  an  application,  the  court  must  grant  an  order,  per- 
mitting the  applicant  to  maintain  an  action  upon  the  bond.  The 
action  must  be  brought,  in  the  court  which  granted  the  order, 
by  the  applicant  as  plaintiff;  and  it  may  be  maintained,  as  if 
the  applicant  was  the  obligee  named  in  the  bond,  except  as  other- 
wise expressly  prescribed  in  this  article. 

Id..  I  8.    8ee,  also.  1  R.  S.  378,  I  67  (1  Edm.  361). 

S  1882.   [Am'd,   1805.]    SaoceaalTe  action*. 

The  same,  or  any  other  applicant,  may,  in  like  manner,  either 
before  or  after  judgment  in  the  first  action,  obtain  an  order,  per- 
mitting him  to  maintain  another  action,  in  the  same  court,  upon 
the  same  bond,  for  another  default  or  misconduct.  Any  number 
of  such  orders  may  be  successively  made;  and  neither  of  the 
actions  authorized  thereby  is  affected  by  the  pendency  of,  or  the 
recovery  of  judgment  in,  any  other,  except  as  otherwise  expressly- 
prescribed  in  this  article. 

'  Id.,  SS  6.  6,  7  SDd  8,  am'd  and  consolidated;  L.  1886.  eb.  946.    Sea  9  1888, 
post. 

I  1883.  Indorsement  npon  execution. 

Where  an  execution  is  issued  upon  a  judgment,  recoTered 
against  the  sheriff  and  any  of  his  sureties,  in  an  action,  brought 
pursuant  to  the  last  four  sections,  the  plaintiff's  attorney  must 
indorse  thereon  a  direction  to  collect  the  same,  in  the  first  place» 
out  of  the  property  of  the  sheriff,  and,  if  sufficient  property  of 
the  sheriff  cannot  be  found,  then  to  collect  the  deficiency  out  ot 
the  property  of  the  surety  or  sureties. 

Id..  9  16. 


^ 
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It  ia  a  defence  bj  a  surety,  against  whom  an  action  is  brought 
upon  a  sheriff's  official  bond,  that  he,  or  any  other  surety  or 
anreties,  have  been  or  will  be  compelled,  for  want  of  snffieient 
pioperty  of  the  sheriff,  to  pay,  upon  one  or  more  judgments 
reeoTered  against  hftm  or  them,  upon  the  same  bond,  an  aggregate 
amount,  exclusive  of  costs,  officers'  fees,  and  expenses,  equal  to 
the  sum  for  which  the  defendant  is  liable,  by  reaaon  of  the  bond. 
It  is  a  partial  defence,  that  the  difference  between  the  aggregate 
amonnt,  so  paid,  or  to  be  paid,  and  the  sum  for  which  the  defend- 
ant is  thus  liable,  is  less  than  the  amount  of  the  plamtUfs 
dainand« 

J  B.  8.  ^9,  H  U.  U  sad  14. 

I  1086.  'Wmem  atelmaats  eaMtlefl  to  Mitalila  dlstvllhatlon. 

If  the  aggregate  amount  of  the  liabilities,  which  might  be  recoT- 
ered  by  actions  upon  the  sherifiTs  official  bond,  as  prescribed  in 
this  article,  exceeds  the  sum  for  which  the  sureties  are  liable, 
the  court  must,  upon  the  application  of  a  person  who  has  ob- 
tained leave  to  prosecute  the  bond,  made  nipon  notice  to  the  plain- 
tiff's attorney,  in  each  action  then  pending  upon  the  sheriff's 
official  bond,  and  in  ench  uncollected  -judgment  recovered  there- 
upon, direct  and  provide  for  the  distribution  of  the  money,  col- 
lested  opt  of  the  property  of  the  sureties,  among  the  persons  in 
favor  of  whom  the  liabilities  have  accrued,  in  proportion  to  the 
amount  which  each  one  is  entitled  fo  recover;  to  ve  ascertained 
by  a  reference,  or  in  such  other  manner  as  the  court  directs. 
For  the  purposes  of  the  motion  an  order  may  be  made  by  a  Judge, 
forbidding  the  payment  to  the  plaintiff  in  any  action,  of  the  sum 
collected  or  to  be  colleoted  by  virtue  of  a  Judgment  therein.  But 
this  section  does  not  authorize  the  court  to  compel  a  plaintiff  to 
refund  any  money,  collected  and  received  by  him,  in  good  faith, 
before  aeryice  of  notice  of  such  an  order. 

14.,  II  IT  sad  18. 

I  lfl8<R.  Aetton  apoa  a  ■arvovate's  bond. 

Where  a  surrogate,  or  an  officer  acting  as  surrogate,  is  guilty 
of  any  actionable  default  or  misconduct  in  his  office,  the  person 
injured  .thereby  may  apply  for  leave  to  prosecute  the  delinquent's 
official  imnd. 

Id..  H  19  and  90.    Sse  L.  186S.  cb.  213  (S  Bdm.  840>. 

I  1887.  Aotlon  apoa  a  eoaaty  treasaver's  boad. 

Where  a  certified  copy  of  the  order  or  judgment  of  a  conrt, 
directing  a  eounty  treasurer  to  pay  or  deliver  to  one  or  more 
persons  designated  therein  any  money,  stocks,  securities,  or  other 
Investments  held  by  him,  subject  to  the  direction  of  that  court, 
is  served  upon  the  county  treasurer,  if  he  fails  to  obey  the  direc- 
tion, the  person  injured  thereby  may  apply  for  leave  to  prosecute 
hia  official  bond.  Service  upon  a  county  treasurer,  as  required 
by  this  section,  may  be  made  personally,  or  by  leaving  the  paper, 
either  at  his  office,  during  his  absenoe  therefrom,  with  a  person 
of  suitable  age  and  discretion,  having  charge  of  the  office,  or  at 
hia  residence,  or  his  last  residence  within  the  county,  with  a 
person  of  suitable  age  and  discretion. 

8es  L.  1874,  di.  624.  ||  1  sivi  2  (0  Ifidm.  868). 
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f  1S88.  Aetfoa*  iipOA  ofllclal  bonds  of  otli^  oSoeMb 

Where  a  public  officer  is  re<}uired  to  give  an  official  bond  to 
the  people,  and  special  provision  is  not  made  by  law  for  the 

Erosecution  of  the  bond,  by  or  for  the  benefit  of  a  person  who 
as  sustained,  by  his  default,  delinquency  or  misconduct,  an 
injury,  for  which  the  sureties  upon  the  bond  are  liable,  sach  a 
person  may  apply  for  leave  to  prosecute  the  delinquent's  official 
bond. 

See  L.  1674.  ch.  62*.  f|  1  and  2  (9  Bdm.  006);  B.  8.»  H  21-Sr. 


f  1HW8.  Aetlowutp  ete^  under  tbe  liuit  tbree  •eotloas  n 

Sections  1880  to  1885  of  this  act,  both  inchisive,  govern  an 
application,  made  as  prescribed  in  eitner  of  the  last  three  sections, 
and  each  action  brought  pursuant  to  an  order  made  thereupon, 
AS  if  the  delinquent  officer  and  his  sureties  were  naned  therein 
instead  of  the  sheriff  and  his  sureties. 

S  tStiO,  Reeetvers,  etc.,  deemed  public  oflleers. 

A  receiver,  au  assignee  of  an  insolvent  debtor,  or  a  trustee  or 
other  officer,  appointed  by  a  court  or  a  judge,  is  a  public  officer, 
within  the  moaning  of  the  last  section  but  one;  but  where  he 
was  appointed  by  or  pursuant  to  the  order  of  a  court,  or  in  a 
special  proceeding  specified  in  title  twelfth  of  chapter  seventeenth 
of  this  act,  the  application  for  leave  to  prosecute  his  official  bond 
must  be  made  to  tne  court  by  which,  or  pursuant  to  whose  order, 
he  was  appointed,  or  in  which  the  judgment  was  rendered,  an 
the  case  may  be.  An  action,  brought  as  prescribed  in  this  section, 
must  be  brought  in  the  court  to  which  application  is  made  for 
leave  to  bring  it 

I  1891.  Demand  of  money |  irben  necesMiry  before  appli- 
cation. 

Where  the  default,  by  reason  of  which  an  application  for  leave 
to  prosecute  an  official  bond  is  made,  as  prescribed  in  this  article, 
consists  of  the  non-payment  of  money,  and  special  provision  Is 
not  otherwise  made  by  law,  the  applicant  must  prove  a  demand 
of  the  money  from  the  oflicer,  or  that  a  demand  cannot  be  made, 
with  due  diligence.  But  such  proof  is  not  necessary  where  the 
applicant  has  recovered  a  judgment  against  the  officer. 

I  1802.  Application  may  be  made  ex  parte. 

An  application  for  leave  to  prosecute  an  official  bond,  as  pre 
BcrilxMl  in  this  article,  may  bo  made  without  notice;  but  in  that 
easo  the  officer,  or  either  of  his  sureties,  may  apoly,  upon  notice^ 
to  vacate  an  order  permitting  the  applicant  to  maintain  an  action, 
upon  any  ground,  spowing  that  it  ought  not  to  have  been  granted* 
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ARTICIiB   THIRD 

Aeiion  by  a  private  person  for  a  penalty  orforfeUiu^ 

BtB.  18M.  Action  by  ptrMn  speclallx  «ggrieT«L 
18M.  Action  by  comzDon  loformer. 
1W6.  Id.;  sendee  of  summoDs. 

ISM.  Id.;  wbeo  not  barred  by  a  eollaalT*  recemry. 
1897.  IndoiMment  upon  anmmom. 
1886.  Wben  part  of  a  penalty  may  be  recoTered. 

S  1808.  Action  bjr  person  ■peclalljr  agrirrleTed. 

Where  a  penalty  or  forfeiture  is  given  by  a  statute,  to  a  person 
WLggrieYcd  by  the  act  or  omission  of  another,  the  person  to  whom 
it  is  given  may,  if  it  is  pecuniary,  maintain  an  action  to  recover 
the  amount  thereof;  or,  if  it  consists  of  the  forfeiture  of  a  chattel, 
be  may  maintain  an  action  to  recover  the  chattel,  or  its  value, 
or  other  damages,  as  the  case  requires. 

2  B.  8.  480,  i  1  (2  Bdm.  602),  am'd. 

S  1804.  Aotlon  by  eommon  Informer. 

Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any 
person  who  sues  therefor,  an  action  to  recover  it  may  be  main- 
tained by  any  person  in  his  own  name;  but  the  action  cannot  be 
compromised  or  settled  without  the  leave  of  the  court  in  which 
it  is  brought. 
Id.,  II  6  and  6.    See  $  387,  ante. 

I  1885.  14. 1  aervioe  of  «nnunon«. 

The  summons  in  an  action,  brought  as  prescribed  in  the  last 
section,  can  be  served  only  by  an  officer  authorized  by  law  to 
collect  an  execution,  issued  out  of  the  same  court.  The  sum- 
mons, when  issued,  cannot  be  countermanded  by  the  plaintiff 
before  the  service  thereof;  and,  immediately  after  it  has  been 
served,  the  officer  who  served  it  must  file  it,  with  his  certificate 
of  service,  in  the  office  of  the  clerk,  or  deliver  it,  with  a  like 
certificate,  to  the  magistrate  by  whom  ft  was  issued,  as  the  case 
requires. 

Id.,  part  of  I  e. 

I  18INI.  Id.  I  wben  not  barred  by  a  eoUnsl^e  reooTory* 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a 
statute,  brought  by  any  person,  other  than  the  person  aggrieved, 
or  a  public  officer,  the  plaintiff  may  recover,  notwithstanding  the 
recovery  of  a  judgment,  for  or  against  the  defendant,  in  an  action 
brought  therefor  by  another  person,  if  he  establishes  that  the' 
former  judgment  was  recovered  coUusively  and  fraudulently. 

Id.,  I  14. 

I  189T.  Indorsement  vpon  ■nntmons. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat- 
nte,  if  a  copy  of  the  complaint  is  not  delivered  to  the  defendant 
witli  a  copy  of  the  summons,  a  general  reference  to  the  statute 
must  be  indorsed  upon  the  copy  of  the  summons  so  delivered,  in 
the  following  form:  "According  to  the  provisions  of,"  etc.;  adding 
sach  a  description  of  the  statute,  as  will  identify  it  with  con- 
Teniect  certainty,  and  also  specifying  the  sectiob,  if  penalties  or 
forfeitures  are  given,  in  different  sections  thereof,  for  different 
acts  or  omissiooa 

H^  II. 
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(  ISBSm  "Wltem  part  of  *  penalty  auty  %•  reeoTored. 

Where  a  statute  gives  a  pecuniary  penalty  or  forfeiture,  not 
ezceediniT  a  tspecified  aum,  an  action  may  be  maintained  to  recover 
the  sum  specified;  and  the  court,  jury,  or  referee,  by  which  or 
by  whom  the  issues  of  fact  are  tried,  or,  where  Jnderment  Sa  taken 
by  default  for  fn  ilure  to  appear  or  plead,  the  damacres  are  ascer- 
tained, may  award  to  the  plaintiff  tne  whole  suin.  or  such  a  pact 
thereof,  as  he  or  it  deems  proportionate  to  the  offenoew 
3  R.  S.  4B0,  1 10,  am'd. 
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▲RTICLB  FOTTRTH. 

Certetn  acUona  to  recover  damages  for  wrongs* 

Sec.    1809.  CItII  and  criminal  prosecutions  not  merged. 

1900.  Action  for  suing,  etc.,  In  name  of  another.     Made  also  a  mlnde- 

meaner. 

1901.  Treble  and  other  Increased  damages  to  be  recovered. 

1902.  Action  for  causing  death  bj  negligence,  etc. 

1903.  Distribution  of  damages  recovered. 

1904.  Id. ;  amount  of  recovery. 
1900.  Next  of  kin  defined. 

1906.  Action  for  slander  of  a  woman. 

1907.  When  action  for  Ubol  cannot  be  maintained. 

1908.  The  last  section  qualified. 

m 

i  1880*  Cftvil  and  criminal  proaeeutions  not  mewed. 

Where  the  Tiolation  of  a  right  admits  of  a  civil  aud  also  of  a 
criminal  prosecution,  the  one  is  not  merged  in  the  other. 
Co.  Proc.,  S  7. 

f  1800.  Aetloa  ir^r  sninv,  ete.»  In  name  ef  another.    Made 
alao  a  miiidemeanor. 

If  a  person,  vexatiously  or  maliciously,  in  the  name  of  another 
but  without  the  latter's  consent,  or  in  the  name  of  an  unknown 
person,  commences  or  continues,  or  causes  to  be  commenced  or 
continued,  an  action  or  special  proceeding,  in  a  court,  of  record, 
or  not  of  record,  or  a  special  proceeding  before  a  judge  or  a 
justice  of  the  peace;  or  takes,  or  causes  to  be  taken,  any  proceed- 
ing, in  the  course  of  an  action  or  special  proceeding  in  such  a 
court,  or  before  such  an  olBcer,  either  before  or  after  judgment 
or  other  final  determination;  an  action,  to  recover  damages  there- 
for, may  be  maintained  against  him,  by  the  adverse  party  to  the 
action  or  special  proceeding;  and  a  like  action  may  be  maintained 
by  the  person,  if  any,  whose  name  was  thus  used.  He  is  also 
guilty  of  a  misdemeanor,  punishable  by  imprisonment^  not  ex- 
ceeding sax  months. 

2  B.  S.  550.  I  1  (2  Bdm.  571).    See  Penal  Code,  g  168. 

I  IIIOI.  Treble  and  other  Increased  danmcea  to  he  ve» 
covered. 

In  aa  action*  brought  by  the  adverse  pnrty,  as  prescribed  in 
the  last  section,  the  plaintiff,  if  he  recovers  final  judgment,  Is 
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entitled  to  recover  treble  damages.     Id  an  action,  brought  by  the 
person  whose  name  was  used,  as  prescribed  in  the  last  section, 
the  plaintiff  is  entitled  to  recover  his  actual  damages,  and  two 
hundred  and  fifty  dollars  in  addition  thereto. 
Id.,  part  of  I  1.    See,  also,  U  1020  and  1184,  ante. 

I  1002.  rAm'd,  1009.]  Action  for  canalnv  deatli  by  meffll- 
arencey  et  cetera. 

The  executor  or  administrator  of  a  decedent  who  has  left  him 
or  her  surviving  a  husband,  wife,  or  next  of  kin,  may  maintain 
an  action  to  recover  damages  for  a  wrongful  act,  neglect  or  de- 
fault, by  which  the  decedent's  death  was  caused,  against  a 
natural  person  who,  or  a  corporation  which,  would  have  been 
liable  to  an  action  in  favor  of  the  decedent  by  reason  thereof 
if  death  had  not  ensued.  Such  an  action  must  be  commenced 
within  two  years  after  the  decedent's  death.  When  the  husband, 
wife  or  next  of  kin  do  not  participate  in  the  estate  of  decedent, 
under  a  will  appointing  an  executor,  other  than  such  husband, 
wife  or  next  of  kin,  who  refuses  to  bring  such  action,  then  such 
husband,  wife  or  next  of  kin  shall  be  entitled  to  have  an  admiuia- 
trator  appointed  for  the  purpose  of  prosecuting  such  action  for 
their  benefit. 

Im.  1847,  ch.  490,  i  1  (4  Kdm.  526),  and  a  portion  of  |  2  as  ani'd  by 
U  ISV,),  ch.  250,  aiid  by  L.  187U,  ch.  78  (7  Edm.  &•!).  Am'd  by  U  180I), 
ch.  221.     In  effect  Sept.   1,   lUUU.     Sec  S  384. 

g  1003.  [Am'd,  1004,  1011.]  DUtrlbvtton  of  damavea  re- 
covered. 

The  damages  recovered  in  an  action,  brought  as  prescribed  in 
the  last  section,  are  exclusively  for  the  benefit  of  the  decedent's 
husbuiid  or  wife,  and  next  of  kiu;  aud  when  they  are  collected, 
they  must  be  distributed  by  the  plaintiff,  as  if  they  were  unbe- 
<iueu tiled  assists,  left  in  his  hands,  after  payment  of  all  debts, 
aud  expenses  of  administration;  subject,  however,  to  the  follow- 
ing provision,  to  wit:  In  .case  the  decedent  shall  have  left  him 
survivinK  a  wife,  or  a  husband,  but  no  children,  the  damages  re- 
covered shall  be  for  the  sole  benefit  of  such  wife  or  husband. 
The  plaintiff  may  deduct  from  the  recovery  ihe  reasvmablc  ex- 
penses of  the  action,  the  reasonable  funeral  expenses  of  the  de- 
cedent, aud  his  commissions  upon  the  residue;  which  must  be  al- 
lowed by  the  surrogate,  upon  notice,  given  in  such  a  manner  and 
to  such  persons,   as  the  surrogate  deems  proper. 

L.  1847,  ch.  450,  I  2,  as  am'd  by  L.  1849  and  1870.  Am*d  U  1004,  «h. 
616;  L.  1811,  ch.  122.     In  efftict  Sept.  1.  1011. 
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I  1004.  [Am'd,  1896,  191S.)     Id.i  imownt  •€  vecoverr*- 

The  damages  awarded  to  the  plaintiff  may  be  such  a  sum  as 
the  jury  upon  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  issues 
of  fact  are  tried  without  a  jury,  the  conrt  or  the  referee,  deems 
to  be  a  fair  and  just  compensation  for  the  pecuniary  injuries, 
resulting  from  the  docedent*s  death,  to  the  person  or  persons,  for 
whose  benefit  the  action  is  brought.  If  the  decedent  leaves  sur- 
viving a  father  and  a  mother,  the  death  of  such  father  iirior 
to  the  verdict  shall  not  affect  the  amount  of  damages  recoverable. 
When  final  judgment  for  the  plaintiff  is  rendered,  the  clerk  must 
add  to  the  sum  so  awarded,  interest  thereupon  from  the  dece- 
dent's death,  and  include  it  in  the  judgment.  The  inquisition, 
verdict,  report  or  decision,  may  specify  the  day  from  which  in- 
terest is  to  be  computed;  if  it  omits  so  to  do,  the  day  may  be 
determined  by  the  clerk,  upon  affidavits. 

Ja.  1847,  ch.  450,  remaincier  of  {  2,  am*d  by  L.  1849,  ch.  256;  L.  1870. 
ch.  78  (7  Edm.  581).  Am'd  L.  1805,  ch.  040;  L.  1913,  cb.  756.  In  i*lTeet 
Sept.  1,  1913. 

I  1905.  [V^'d,  1918.]     Next  of  kin  defined. 

The  term  "  next  of  kin,"  as  used  in  the  foregoing  section,  has 
the  meaning  specified  in  section  eighteen  hundred  and  seventy 
of  this  act,  except  if  decedent  leaves  surviving  a  father  and 
mother  but  no  widow,  child  or  descendant,  it  shall  mean  both 
the  father  and  the  mother. 

See  i  1870,  ante.     Am'd  L,  1913,  ch.     756.     In  effect  Sept.  1,  1913. 

i  1906.  Aetlon  for  elander  of  *  womnn. 

In  an  action  of  slander,  brought  by  a  woman,  for  words  im- 
puting unchasity  to  her,  it  is  not  necessary  to  allege  or  prove 
special  damages.  If  the  plaintiff  is  married,  the  damages  recov- 
ered are  her  separate  property. 

U  1871,  cb.  219,  i  1  (9  Bdm.  07).     Bee  |  460.  ante. 

I  1907.  Wl&en  notion  for  libel  cannot  be  maintained. 

An  action,  civil  or  criminal,  cannot  be  maintained  against  a  re- 
porter, editor,  publisher,  or  proprietor  of  a  newspaper,  for  the 
publication  therein  of  a  fair  and  true  report  of  any  judicial,  legis- 
lative, or  other  public  and  oUiciul  proceedings,  without  proving 
actual  malice  in  making  the  report. 

I*  1854,  cb.  180  II  1  and  2  (5  Edm.  160). 
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I  1906.  The  last  section  aii«lilled. 

The  last  section  does  not  apply  to  a  libel,  contained  in  the 
heading  of  the  report;  or  in  any  other  matter,  added  by  any  per- 
son concerned  in  the  publication;  or  in  the  report  of  any  thins 
said  or  done,  at  the  time  and  place  of  the  public  and  official 
proceedings,  wliich  was  not  a  part  tliereof. 

U  1854,  ch.  180,  parts  of  i|  1,  2. 
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AJELTICUSi    FIFTH, 

Mi^eUaneouB  uctionB  and  rigkiti  9f  ik;I«oii. 

Sec.  1900.  When    traDsferee    of    claim    or    demand    may    sue*     ElgMt    of   ie* 
fendant,  etc. 
1010.  What  claJiDM  or  demoudJi  ma>'  Ui  tXM^taac^ 
tMl.  Id.;   caiiTO  of  action  for  uRUry. 
Itl2.  JadiKBMOt,  wbon  awicaabte. 
191-3.  AelUm   upon  iodgncnt  regnlatied. 
191-4.  Ancillary   actiou  for  dlac^very  atNdtehad. 
1913.  A<c'tlon  upon  a  pt>fial  bond. 

191«.  A<rt1«Mi  by  mirety  or  trastee  to  rfcorer  eoats,  etc. 
1*17.  Actm  opoM  iMt  MflKottalito  pa^M** 
1916.  Tba  Imt  MctJMi  qualifled. 

M  1900^1910.   [ReD««led  bf  L.  1^9,  cb.  45.    S90  Ccwsoiidatad 
Laws,  tit.  PeTMAii  Troi^rtjr  Law*  |  41.] 

f  1911.    [Repealed  by  U  lfK)9,  ch.  25.    See  Consolidated  ^4^PP^, 
tit.  General  Business  Law,  §  375.] 

S  1912.    [RepesJed  hr  JU  1000,  eh,  4^.  &«  CoMoUdatea  litws, 
tit.  PersonaJ  Property  Law,  §  41.] 


f  19ia.  CAac'd,  lfl9«.i     Aetlom  «poa  jwJgnft  »c««1a«««. 

Kxcept  in  a  ca«e  Vhere  it  fe  otiierwlse  Bpedafly  prescribed  Jn 
this  act,  an  acDoB  upon  a  JQdgineat  for  a  sum  ot  money,  reuderjed 
in  a  court  of  record  of  the  t^tate,  <'4nnot  be  maiiiljEUueaj  between 
the  origimii  parties  to  the  judgment*  unieas,  either 

1.  Ten  years  haTe  elapsed  since  tb^e  docketing  oC  such  ji^d<?- 
neirt;  or, 

2.  It  was  rendered  asainst  the  defeaiaiit  by  default,  for  want 
of  aa  appearance  or  pleadSng,  and  tlie  fiummojue  was  served  up9n 
ium,  otnen*T4>e  than  personally;  or 

Z.  The  court  ka  which  the  action  is  hvou^hJt  ha^  pr^yiousJy 
made  an  order,  ^antin^  leave  to  bring  it.  Notice  of  the  appli- 
cation for  such  an  order  must  be  pivcn  to  the  adverse  party,  or 
the  person  proposed  to  be  made  the  adverse  party,  personally, 
unless  it  satisfactorily  af^paars  to  the  <caurt,  that  porscviAJ  notice 
cannot  bo  given,  with  due  diligence;  in  which  case,  notice  may  be 
tfren  in  swAi  a  ttiatnitf  as  the  court  directs. 

<;o,  Ppdc.,  1  n.  U  1890,  cb.  5G8.  Xo  effect  Sept.  1,  1896.  See,  also, 
1  tf54,   pmt. 


An  action  cannot  be  maintained,  to  obtain  a  ^rscorery  iin^f 
oath,  in  aid  of  illie  fNWseeution  «r  4e£efLoe  aC  Attotfier  «0tioii. 
Id.,  i  389.  am'd. 

I  1915.  Action  upon  *  penal  bond. 

A  bond  in  a  penal  sum,  executed  within  or  without  the  State, 
and  containing  a  condition  to  the  effect,  that  it  is  to  be  void,  upon 
performance  of  any  act,  has  the  same  effect,  for  the  purpose  of 
nuiintaining  an  action  or  special  proceeding,  or  two  or  more  suc- 
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cessive  actions  or  special  proceedings  thereupon,  as  if  it  con* 
tained  a  covenant  to  pay  the  sum,  or  to  perform  the  act  specified 
in  the  condition  thereof.  But  the  damages  to  be  recovered  for  a 
breach,  or  successive  breaclies,  of  the  condition,  cannot,  in  the 
aggregate,  exceed  the  penal  sum.  except  where  the  condition  is  for 
the  pavment  of  money;  in  which  case,  they  cannot  exceed  the 
penal  sum,  with  interest  thereupon,  from  the  time  whrn  the  de- 
fendant made  default  in  the  performance  of  the  condition. 

See  2  R.  S.  353,  ||  12  and  13  (2  Edm.  364);  also  2  R.  S,  378,  379  (2 
Eklm.   892.  894). 

i  1916.  Action  by  surety  or  trustee  to  recover  costs*  etc. 

A  surety,  including  a  drawer  or  indorser,  may  recover,  in  an  ac- 
tion against  his  principal;  and  an  executor,  administrator,  or 
other  trustee,  may,  where  the  trust  estate  is  insufficient  to  re- 
imburse him,  recover,  in  an  action  against  the  beneficiary  whom 
he  represents;  his  reasonable  costs  and  other  expe^ises,  incurred 
necessarily  and  in  good  faith,  in  the  prosecution  or  defence,  by 
the  express  or  implied  consent  of  the  principal  or  beneficiary, 
of  an  action  or  special  proceeding,  relating  to  the  demand 
secured,  or  to  the  trust  estate,  as  the  case  requires.  This  section 
does  not  affect  any  special  agreement  relating  to  those  costs  and 
expenses. 

L.   1858,  ch.   314,   |  3   (4  Edm.   483). 

1  1917.  Action  upon  lost  negotiable  paper. 

Where  it  appears,  upon  the  trial  of  an  action,  that  a  nejcoti- 
able  promissory  note  or  bill  of  exchange,  upon  which  the  action, 
or  a  counterclaim  interposed  in  the  action,  is  founded,  was 
lost,  while  it  belonged  to  the  party  claiming  the  amount  due 
thereupon,  he  may  prove  the  contents  thereof,  by  parol  or 
other  secondary  evidence,  and  may  recover  or  set  off  the  amouut 
due  thereupon,  as  if  it  was  produced.  But  for  that  purpose, 
he  must  give  to  Jthe  adverse  party  a  written  undertaking,  in 
a  sum  fixed  by  the  judge  or  the  referee,  not  less  than  twice  the 
amount  of  the  note  or  bill,  with  at  least  two  sureties,  approved 
by  the  judge  or  the  referee,  to  the  effect,  that  he  will  indemnify 
the  adverse  party,  his  heirs  and  personal  representatives,  against 
any  claim  by  any  other  person,  on  account  of  the  note  or  bill,  aud 
against  all  costs  aud  expenses,  by  reason  of  such  a  claim. 

2  B.   S.  40G,   li  75  and  76   (2  Edm.  423). 

S  1918.  Tbe  last  section  aaalilled. 

But  where  an  action  is  prosecuted  or  defended  by  the  people 
of  the  State,  or  by  a  public  olHcer  in  their  behalf,  the  people, 
or  the  public  officer,  may  prove  the  contents  of  a  lost  note  or 
bill  of  exchange,  by  parol  or  other  secondary  evidence,  and  may 
recover  or  set  off  the  amount  due  thereupon,  without  giving  uny 
security  to  the  adverse  party. 

See  U  18C5,  cli.  85;  3  B.  8.,  6th  ed.  772  (4  Bdm.  046). 
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TITLE  V. 
Other  actionB  by  or  agrainst  particular  parties.  , 

Article  1.  Action  by  or  af^alast  an  unincorporated  association. 

2.  Action  by  or  againsst  certain   county,    town,    and   municipal  officers. 

3.  Actions,  and  rights  of  action,  against  and  between  Joint  debtors. 

ARTIOI^B    FIRST. 

Action  hy  or  against^ an  unincorporated  association. 

Sec.  1010.  Actions,  etc.,  by  or  against  awoclatlons  of  seTen  or  more  persons. 
1010a.  Bow    personal   service   of  sammons   made   upon   certain   onlncor- 
porated   associations. 

1020.  Proceedings  In  case  of  death,  etc. 

1021.  Effect  of  Judgment;  execution  thereupon. 

1022.  Subsequent  action  against  meml>erK. 

1023.  This   article   permissive;   effectlyeness  upon   statute  of   limitations. 

1024.  When  objection   of  misnomer,   etc.,   of  parties  not  ayallable. 

fi  lOlO.  [Am'd,  1900.]  Actions,  etc.,  hy  or  afratnst  a««o- 
elsttions    of  seven   or   more   persona. 

An  action  or  special  proceeding  may  be  maintained,  by  the 
president  or  treasurer  of  an  unincorporated  association,  consist- 
ing of  seven  or  more  persons,  to  recover  any  property,  or  upon 
any  cause  of  action,  for  or  upon  which  all  the  associates  may 
maintain  such  an  action  or  special  proceeding,  by  reason  of  their 
interest  or  ownership  therein,  either  jointly  or  in  common.  An 
action  may  likewise  be  maintained  by  such  president  or  treas- 
urer to  recover  from  one  or  more  members  of  such  association 
his  or  their  proportionate  share  of  any  moneys  lawfully  ex- 
pended by  such  association  for  the  benefit  of  such  associates, 

4T» 


S§  11^20-21  AGAINST  ASSOCIATIONS.  c.  15,  t.  6,  a.  1 

or  to  enforce  any  lawful  claim  of  such  association  against  such 
member  or  members.  An  action  or  special  proceeding  may  be 
maintained,  against  the  president  or  treasurer  of  such  an  asso- 
ciation, to  recover  any  property,  or  upon  any  cause  of  action, 
for  or  upon  which  the  plaintiff  may  maintain  such  an  action  or 
special  proceeding,  against  all  the  associates,  by  reason  of  their 
interest  or  ownership,  or  claim  of  ownership  therein,  eithe^ 
jointly  or  in  common,  or  their  liability  therefor,  either  jointly  or 
severally.  Any  partnership,  or  other  company  of  persons,  which 
ixafi  a  president  or  treasurer,  is  deemed  an  association  within  the 
meaning'  of  this  section. 

L.  1840,  ch.  258,  |  1;  3  R.  S.,  Sth  ed..  777  (4  Edm.  G50)  :  L.  1851. 
*?h.  455;  3  R.  S.,  5th  e<l.,  778  (4  Edm.  652).  See  i  448,  ante.  L.  1900,  ch. 
184.    In  effect  Sept.    1,    1900. 

§  1920.  ProceecTlnflTB  in  cane  of  deiitb,  etc. 

The  death  or  legal  incapacity  of  a  member  of  the  association 
does  not  affect  an  action  or  special  proceeding,  brought  as  pre- 
.'-cribed  in  the  last  section.  If  the  oflicer,  by  or  against  whom 
it  is  brought,  dies,  is  removed,  resigns,  or  becomes  otherwise 
incapacitated,  during  the  pendency  thereof,  the  court  must  make 
an  order,  directing  it  to  be  continued  by  or  against  his  successor 
in  otflce,  or  any  other  officer,  by  or  against  whom  it  might  have 
been  originally  commenced. 

Id..  I  2. 

§  1021.  [Am'dy  1808.]  Bflect  of  Jndgrmentt  oxecvtlon 
thereapoii. 

In  such  an  action,  the  officer  against  whom  it  is  brought  can- 
not be  arrested;  and  a  judgment  again.st  him  does  not  authori^ie 
%n  execution  to  be  issued  against  his  property,  or  his  person; 
nor  docs  the  docketing  thereof  bind  his  real  property,  or  chattels 
real.  Where  such  a  judgment  is  for  a  sum  of  money,  an  execu- 
tion issued  thereui)on  must  require  the  sheriff  to  satisfy  the; 
same,  out  of  any  personal  or  real  property  belonging  to  the 
association,  or  owned,  jointly  or  in  common,  by  all  the  members 
thereof. 

L.  1849,  ch.  258p  |  1.  See  if  3  and  1.  L.  1898.  cb.  293.  In  effect  Oct. 
I,    1898. 
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I  1922.  Sabaeqaent    action    againrnt    members. 

Where  an  action  has  been  brought  against  an  ofHcer,  or  a 
<»)untorclaim  has  been  made^  in  an  action  brought  by  an  officer, 
as  prescribed  in  the  last  three  sectiona,  another  action,  for  the 
same  cause,  shall  not  be  brought  against  the  members  of  the 
association,  or  any  of  them,  until  after  final  judgment  in  the  first 
action,  and  the  return,  wholly  or  partly  unsatisfied  or  unexecuted, 
of  an  execution  issued  thereupon.  After  such  a  return,  the 
party  in  whose  fa^or  the  execution  was  issued,  may  maintain 
an  action,  as  follows: 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recovering  upon 
a  counterclaim,  he  may  maintain  an  action  against  the  members 
of  the  association,  or,  in  a  proper  case,  against  any  of  them, 
as  if  the  first  action  had  not  been  brought,  or  the  counterclaim 
had  not  been  made,  as  the  case  requires;  and  he  may  recover 
therein,  as  part  of  his  damages,  the  costs  of  the  first  action,  or 
BO  much  thereof,  as  the  sum,  collected  by  virtue  of  the  execution, 
was  insufficient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not  within  sub- 
division first  of  this  section,  he  may  maintain  an  action,  to  re- 
cover the  sum  remaining  uncollected,  against  the  persons  who 
composed  the  association,  when  the  action  against  him  was  com- 
menced, or  the  survivors  of  them. 

But  this  section  dors  not  affect  the  right  of  the  person,  in 
who.se  favor  the  judgment  in  the  first  action  was  rendered,  to 
enforce  a  bond  or  undertaking,  given  in  the  course  of  the  pro- 
ceedings therein. 

Part  of  id.,   I  4,  am'd;  L.   1S53.  ch.   153. 

I  1928.  This  article  permlaaf-ve;  effect  apon  statute  of 
llmitatioas. 

This  article  does  not  prevent  an  action  from  being  brought 
by  or  against  all  the  members  of  an  association,  except  as  pre- 
scribed In  the  last  section.  Where  an  action  is  brought  against 
the  members  of  the  association,  as  prescribed  In  subdivision  first 
of  the  last  section,  the  time  between  the  commencement  of  the 
action  by  or  against  the  officer,  and  the  return  of  the  first  execu- 
tion issued  upon  the  final  judgment  rendered  therein,  is  not  a 
part  of  the  time  limited  by  law,  for  the  commencement  of  the 
second  action. 

See  f  406,  ante. 

f  1934.  'Wbea  objection  of  misnomer,  etc.,  of  parties 
not  nTailable. 

Section  1813  of  this  act  applies  to  an  action  brought,  as  pre- 
scribed in  the  last  section  but  one,  against  the  members  of  any 
association,  which  keeps  a  book  for  the  entry  of  changes  in  the 
membership  of  the  association,  or  the  ownership  of  its  property; 
and  to  each  book  so  kept. 

See  L.  I860,  ch.  157,  |  2  (T  Edm.  426);  alB)  If  1818,  ante,  and  1946, 
post. 
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▲ATICLB}  BBOOmD. 

AcHcna  by  or  tjigainst  certain  county,  town,  and  municipal  officers, 

■•c.  1039.  AotloD  bT  a  tax  pajer  acalaat  a  pobllo  oflloer. 
1M6.  Action!  by  oertam  apeciflvd  offloen. 
1927.  Actions  against  such  offlcen. 
IW.  Tlie  last  two  sections  qualifled. 
1929.  I>eslKnatiun  of  such  offlcen  in  the  wimmoiuh  elo. 
\M).  Huccessor  may  be  substituted. 
1931.  Wben  exeoutlou  against  officer  not  to  iMua. 

I  182B.  [Am*d,  1892.]  Action  by  «  tax  pAr«r  *vMn«t  * 
public  olltccr. 

An  action  to  obtain  a  judsrnicnt,  preventing  waste  of,  or  injury 
to,  the  estate,  funds,  or  other  property  of  a  county,  town,  cit^  or 
incorporated  viilage  of  the  State,  may  be  maintained  against 
any  officer  thereof,  or  any  agent,  commissioner,  or  other  person, 
acting  in  its  behalf,  either  by  a  citizen,  resident  therein,  or  by  a 
corporation  who  is  assessed  for  and  is  liable  to  pay,  or,  within 
one  year  before  the  commencement  of  the  action,  has  paid,  a  tar 
therein.  This  section  does  not  affect  any  right  of  action  in  favor 
of  a  county,  city,  town,  or  incorporated  village,  or  any  public 
officer. 

L.  1972.  oh.  161.  I  1  (9  Bdm.  899);  L.  1893,  ch.  901. 

1  1826.  [Am'd,  1R8T.]  Actions  by  certain  •peellled  oflleers. 

An  action  or  special  proceeding  may  be  maintained,  by  the 
trustee  or  trustees  of  a  school  district;  the  overseer  or  overseers  of 
the  poor  of  a  village,  or  city;  the  county  superintendent  or  super- 
iut«'ndents  of  the  poor;  or  the  supervisors  of  a  county,  upon  a 
contract,  lawfully  made  with  those  officers  or  their  predece&sorB. 
in  their  official  capacity;  to  enforce  a  liability  created,  or  a  duty 
enjoined,  by  law,  upon  those  officers,  or  the  body  represented  by 
them;  to  recover  a  penalty  or  a  forfeiture,  given  to  tnose  officers, 
or  the  body  represented  by  them;  or  to  recover  damages  for  an 
injury  to  the  proi>erty  or  rights  of  those  officers,  or  the  body 
represented  by  them;  although  the  cause  of  action  accrued  before 
the  commeucemeut  of  their  term  of  office. 

2  R.  8.  47^  i  93  (2  Edm.  494);  L.  1897,  ch.  802.    In  effect  Sept.  1,  1S97. 

I  1827.  Actions  asnlnst  sncb  ofllccrs. 

An  action  or  special  proceeding  may  be  maintained,  against  any 
of  I  in'  officers  specified  in  the  last  section,  upon  any  cause  of 
action,  which  accrues  against  them,  or  has  accrued  against  their 
predecessors,  or  upon  a  contract  made  by  their  preoecessoni  in 
their  official  capacity,  and  within  the  scope  of  their  authority. 

Id.,  i  9B. 

f  1828.  Tbe  last  two  sections  qualified. 

The  last  two  sections  do  not  apply  to  a  case,  where  it  is  spe- 
cially prescribed  by  law,  that  an  action  may  be  maintained,  by 
or  against  the  body,  repres(»nted  by  nn  officer  designated  in  those 
sections:  but.  in  such  a  case,  the  prosecution  or  defence  of  the 
action,  as  the  case  may  be,  nnist  be  conducted  by  the  penona 
then  in  office,  who  represent  that  body, 

I  R.  8.  479,  I  U.  ^^ 
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I  1920.  DealffiiAtloii  of  iiiiolt  ollleevs  In  the  sammons,  etc. 

In  an  action  or  special  proceeding,  brought  pursuant  to  section 
19^  or  section  19Z7  of  this  act,  the  officer,  by  or  against  whom 
it  is  brongbt,  must  be  described  in  the  summons,  or  other  process 
by  which  it  is  commenced,  and  in  the  subsequent  proceedings 
therein,  by  his  individual  name,  with  the  addition  of  his  official 
title.  An  objection,  growing  out  of  an  omission  to  join  any 
officer,  who  ought  to  be  joined  with  the  others,  must  be  taken 
by  the  answer,  or,  in  a  special  proceeding,  before  the  close  of  the 
case,  on. the  part  of  the  defendant;  otherwise  it  is  waived. 

Id..  {{  03,  06  and  90,   am'd  and  consolidated. 

f  1980.  Sneeesaor  may  be  ■vbstltvted. 

In  such  an  action  or  special  proceeding,  the  court  must,  in  a 
proper  cose,  substitute  a  successor  in  office,  in  place  of  a  person 
made  a  party  in  his  official  capacity,  who  has  died  or  ceased  to 
bold  office;  but  such 'a  successor  shall  not  be  substituted  ns  n 
defendant,  without  his  consent,  unless  at  least  fourteen  days' 
notice  of  the  application  for  the  substitution,  has  been  personally 
served  upon  him. 

I.d..  ii  100  and  101,  am'd. 

$  1081«  flTbeA  executfoA  aarfttest  oHlcer  not  to  l«ane. 

An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  of 
money,  rendered  against  an  officer  in  an  action  or  special  pro- 
ceeding brought  by  or  against  him,  in  his  official  capacity,  pursu- 
ant to  this  article;  except  where  it  is  rendered  affsiiust  the 
tmstce  or  trustees  of  a  school  district,  or  the  commissioner  or 
commissionera  of  highways  of  a  town.  In  cither  of  those  cases. 
nn  execution  may  be  issued  against  and  be  collected  out  of  the 

Epoperty  of  the  officer,  and  the  sum  collected  must  be  allowed  to 
im,  in  the  settlement  of  his  official  ac(^onnt8,  except  as  otherwise 
■peeially  prescribed  by  law. 
14..  H  107  and  106,  an*d. 
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ARTIOIA  THIKB. 

Aei4on9  and  fiffhU  Of  aeiion  agaUui^  a$id  beiwetH  foM  dtobfora 

•ee,  1W2.  JodgmMit  tfalnst  dafeadants  >»lnt]7  IndfibUd,   vrbea  tU  ««%  ■■ 

1933.  Bffeet  of  •aeh  Jadgmoit. 

?S!^*  BzecaUon;   Indorsemeat  tkaMupaou 

1986.  H#w  collected. 

JSS-  Jn??™»nt.  how:  docketed;  effect  ©f  dMketfnir. 

t9II'  -^ct^ioo  to  cliArge  defendaoU  mat  pemoaaUj  Mi>wiQMd.i 

lOSa.  Qemplalnt  la  oofih  actkni.  "  — — —i 

103d.  Anawer. 

1940.  Provialonal  remedies. 

1941.  Judgment. 

?2J?-  o®i?^  I®***^"^  may  •«peo«d  Hvant^Hr.    Made  aad  aObat. 

1943.  Satlffyloff  JadgmenL 

1944.  Bights  or  the  debtara  not  rdeaaed. 

US'  ii^^  agaliiat  paraona  aofafad  1b  tfaaaportatfop. 
!!HS*  W^^^  partaar  not  aned  remalna  liable. 

1947.  OonUnoaaoa  af  partBanlilp  hnalnaaa  aiirl^  actica  far  •caooBttaL 
etc.  ^ 

I  IftSa.  jr««ffmeMt  AS«imst  defemdanto  JotnOy  indebted* 
trbea  mil  «re  not  aerr-ed. 

In  an  action,  wherein  the  complaint  demands  judgment  for  a 
Bcm  01  money  against  two  or  more  defeadaota,  aliased  to  be 
jointly  mdebted  upon  contract,  if  the  summons  ia  serTed  upon 
one  or  more,  but  not  upon  all  of  the  defendants,  the  plaintiff  mar 
proceed  agamst  the  defendant  or  defendants,  upon  whom  It  la 
served,  unleBB  the  court  otherwise  directs;  and,  if  he  recorers  final 
judgment,  it  may  be  taken  against  all  the  defendants  thus  JoiiUly 
mdebted. 

Co.  Proc..  I  ISO,  aabd«  1.    Sea,  alao,  1 1935,  paal. 

1  103&  CSffect  of  avok  Ji»dffnie«t. 

Such  a  judgment  is  conclusive  evidence  of  the  llaMntT  Ot  ^mA 
defendant,  upon  whom  the  summons  wlui  peraonallj  aerred,  or 
who  appeared  in  the  action.  Where  it  is  taken  against  a  defend- 
ant, upon  whom  the  summons  was  served  by  pnbUcation,  or  with- 
out the  State,  pursuant  to  an  order  for  that  purpose,  it  has  the 
^  effect  as  against  that  defendant,  specified  in  section  445  of  this 
act.  As  against  such  a  defendant,  who  is  allowed  to  defend  after 
judgment,  or  as  against  a  defendant  not  summoned,  it  is  evidence 
only  of  the  extent  of  the  plaintiff's  demand,  after  the  liability  of 
that  defendant  has  been  established,  by  other  evidence. 

2  R.  S.  377,  I  2  (2  Edm.  891).    See  {  1278,  aate. 

f  1034.  Bxeevtloni  Indoraemeiit  tberevpoau 

An  execution  upon  such  a  judgment  must  be  issued,  In  form, 
against  all  the  defendants;  but  the  attorney  for  the  judgment 
creditor  must  indorse  thereupon  a  direction  to  the  sheriff,  contain- 
ing the  name  of  each  defendant,  who  was  not  summoned,  and  re- 
stricting the  enforcement  of  the  execution,  as  prescribed  in  the 
next  section. 

Id.,  i  8. 

I  1IIS5.  Hoir  eolleeted. 

An  execution  against  the  person,  Issued  upon  such  a  judgment, 
■hall  not  be  enforced  against  the  person  of  a  defendant,  whoa« 
name  is  so  indorsed  thereupon.    An  execution  against  propeftv* 
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iMQed  apon  BQch  a  judgment,  shall  not  be  levied  upon  the  sole 
property  of  such  a  defendant;  but  it  may  be  collec!ted  out  of  per- 
sonal property  owned  by  him,  jointly  with  the  other  defendants, 
who  were  summoned,  or  with  any  of  them;  and  out  of  the  real 
aud  personal  property  of  the  latter,  or  of  any  of  them. 

2  R.  S.  377.  f  4. 


I  1986.  J«aicaiem«,  how  «o«ket«4l|  eC««t  of  dooltetUA 

When  a  judgnaent  has  been  taken,  as  prescribed  in  section  1932 
9t  thW  act,  the  clerk,  wifh  whom  the  judgment-roll  is  tiled,  must 
wiitt  upon  the  docket,  opposite  or  under  the  name  of  each  dcfend- 
autt  upou  whom  the  summons  was  not  served,  the  words,  ''not 
somiaoned;  ^  and  a  like  ehtry  must  be  made  by  each  county  clerk, 
with  whom  the  judnrment  Is  afterwards  docketed.  The  judgment 
does  xio^  by  virtue  of  its  being  docketed,  bind  any  real  property, 
or  duUtel  real,  owned  by  such  a  defendant.  But  this  section  does 
not  affect  the  plaintiff*8  right  of  action,  to  charge  the  judgment 
Qpoa  any  reaj  property. 

{    198T.   Aotlon     to     cbarire     defendantu     not    peroomAlIy 


After  the  recovery  of  a  JudinneBt  against  Joint  debtoni,  as  pre- 
scribed in  section  1^2  of  this  act,  an  action  may  be  maintained  by 
the  judgment  creditor,  mj^ainst  one  or  more  «f  the  defendfuits, 
who  were  not  summoned  in  the  original  action,  to  procure  « 
Iwlgmenl;  ehafginft  his  or  their  property  wtth  tte  sMa  reuMintag 
m^id  tipofi  the  onginal  judgment. 

0>.  Pnc.,  t  BIO. 


i  a«88.  Coai»laimt  te  aseh 

l%e  eomi>laliit  In  sttdi  an  actkm  nuist  lie  verified;  lavst  contain 
an  mflegtitlon  tfint  the  fwdgment  has  aot  been  paid;  and  arast  statu 
tlie  fmm,  vemaHiiag  «&paid  Cheffeapen,  at  the  time  of  the  verifica- 
tkn. 

li^  I  S78.  «3nM. 


The  defendant's  answer  is  restrirted  to  defences  or  eowntc^ 
daims,  which  he  might  have  made  m  the  original  Action,  if  the 
summons  therein  had  been  served  npon  hira,  when  it  wtts  first 
served  upon  a  defendant  jointly  Indeoted  wi<ti  hin-;  objectioas  to 
the  jndgmeot;  and  defences  or  cottnterdaimB»  which  have  arisen 
since  it  was  rendered. 

Td.,  i  ^396,  moirA.  Bee  ff  fIB  aofl  938,  mnts. 

I   IMO.  Provlslommt    renM»dlo«. 

For  Ae  pvqpoae  -of  obfaainiag  «a  order  of  arrest,  an  injunction 
•Hirr,  OTA  waivaat  %i  »btachneat,  the  action  is  regarded  as  being 
fmoAed  upaa  the  coatractt  «iMn  which  tbe  adguiaJ  judgment  wbjb 
recovered. 

I  ld41.  J«d«ment. 

m%mn  «be  fva^nettt  is  in  faoor  af  the  «ifaMUE»  it  mwt  de- 
termine the  sum  remaining  unpaid  '■von  tmt  etiiffiMal  jadgBMSi; 
aaril  It  iMqr  be  ikckeied.  and  an  executioa  may  he  iasoed  there- 
at if  ft  ^naa  m  ja^gment  <«r  the  sum  so  remainaiMr  oapsld, 
M  4ny.   CoalB  saust  be  awarded,  ac  ii  «ie  acUas 
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was  brought  upon  the  original  contract,  and  the  snm  so  remain* 
\ng  unpaid  had  been  recovered  therein. 
Co.  Troc,   f  380,  am'd. 

§  1942.  [Repealed  by  L.  1909,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §§  230,  231.] 

§  1943.   [Ani*d,    1909.]       SatliifrinB:   Jndarment. 

An  instrumont  specified  in  section  twp  hundred  and  thirty  of 
the  debtor  and  creditor  law  is  deemed  a  satisfaction  piece,  for 
the  purpose  of  discljurgiuK,  as  prescribed  in  section  twelve  hun- 
dred and  sixty  of  this  act,  the  docket  of  a  judgment,  recovered 
upon  an  indebtedness  released  or  discharged  thereby',  as  far  as 
the  judgment  affects  the  compounding  debtor.  Wliere  the 
docket  of  a  judgment  is  discharged  thereupon,  a  special  entry 
must  be  made  upon  the  docket,  to  the  effect,  that  the  judgment 
is  satisfied,   as  to  the  compounding  debtor  only. 

Part  of  id.,  f  2.  Am'd  by  L.  1900,  oh.  810.  In  effect  May  7,  1900. 
%ee  f   12G0,  anto. 

§  1944.  [Repealed  by  L.  11K>9,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §§  232,  233.J 

§  1945.  Action  anralnnt  persoiiii  cnsraiced  in  traaiiporta- 
tton. 

In  an  action  brought  against  one  or  more  persons,  engaged  as 
a  joint-stock  association,  partnership,  or  otherwise,  in  the 
periodical  transportation  of  passengers  or  property,  an  objection 
to  any  of  the  proceedings  cannot  be  taken,  by  a  person  properly 
made  a  defendant,  (m  the  ground  that  the  plaintiff  had  joineil 
with  him.  as  a  defendant,  a  person  not  jointly  engaged  with  him 
in  that  business,  or  on  the  gronnd  that  the  plaintiff  has  failed 
so  to  join  with  a  person  so  jointly  engaged;  unless  the  persona 
so  engaged  have  at  least  thirty  days  before  the  commencement 
of  the  action,  filed  in  the  clerk's  ottice  of  each  county,  in  which 
they  transport  passengers  or  pniperty,  a  statement  showing  the 
names  of  all  of  them.  A  statement  so  filed,  is  oouchisive,  for 
the  purposes  specified  in  this  section,  as  against  the  persons 
filin;;:  it.  until  thirty  days  after  filing,  in  like  manner,  a  new 
statement,  showing  a  change  of  interest. 

L.    1S.10,   ch.   as.'i    (4   Eklm.   021),   am'd. 

§   19 10.   When    partner    not    isned    remainM   liable. 

Wliere,  for  any  cause,  one  or  more  partners  have  not  boon 
•  joined  as  defendants  in  an  action  upon  a  partnership  liability, 
and  final  judgment  has  b(>en  taken  against  the  persons  made 
defendants  therein,  the  i)laintiff.  if  the  judgment  remains  nn- 
satisfio<l.  may  maintain  a  separate  action  upon  the  same  de- 
mand, against  each  omitted  partner,  setting  forth  in  the  com- 
plaint the  facts  specified  in  this  section,  as  well  as  the  facts 
const  it  nting  his  can^e  of  action  upon  the  demand. 

C<».    Pnx".,   S   i:{0.  sulxl.  4,  am'd. 

9  1047.  Cnntlnnanee  of  partnerahlp  basineaM  dnrtms 
action    for  acconntinnr,   eto. 

In  an  action  brought  to  dissolve  a  partnership,  or  for  an  ac« 
counting  between  partners,  or  affecting  the  continued  prosecution 
of  the  business,  tlie  court  may,  in  its  discretion,  by  order, 

48G 


c.  15,t.5,a.3  JOINT  DEBTORS.  .  §1947 

thorizG  the  partnership  busiuess  to  be  continued,  during  the 
pendency  of  tlie  action  by  one  or  more  of  the  pjirtucrs,  upon 
their  executing"  and  H!iu|c  with  the  clerk  an  undertai^inK,  in  such 
a  sum  and  with  «uch  sureties  as  the  order  prescri urs,  to  tlie 
effect  that  they  will  obey  all  orders  of  the  court,  in  the  action, 
aud  perform  all  things  which  the .  judgment  therein  retiuircs 
them  to  perforin.  The  court  may  imiiose  such  other  conditi.ms 
as  it  d(>emH  proper,  and  it  may  in  its  discretion  at  any  lime 
thereafter  require  a  new  undiM-tal^ing  to  be  Kiveu.  The'  court 
may  also  ascertain  the  vahie  of  the  partnership  property,  and 
of  the  interest  of  the  respective  partners  l)y  a  reference  or 
otherwise,  and  may  direct  an  accounting  betwtHMi  any  of  the 
partners;  and  the  judgment  may  make  such  provision  f«>r  the 
payment  to  the  retiring  partners,  for  their  interest,  and  with 
respect  to  the  rights  of  creditors,  the  title  to  the  partnership 
property,  and  otherwise,  as  justice  requires,  with  or  without 
the  appointment  of  a  receiver,  or  a  sale  of  the  partnci-ship 
property. 

4S7 
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CHAPTER  XVI. 

Actions  in  Behalf  of  the  People  and  Special  Proceed- 
ings Instituted  in  Their  Behalf  by  State  Writ 

TITLE    I.— Aetlont  In  B«lialf  of  tlie  People. 

TITLE  Il.-SpoeiAl  ProeoedUff ■  Iutita£ed  hj  State  Writ. 

TITLE  I. 

▲ctioiui  in  behalf  of  the  people. 

Article  1.  Action  s^alzut  the  nsarper  of  an  of&ce  or  fraochlee. 
2.  Action   to   vacate   lettera-pateDt. 
8.  Action    for    a    fine,    penalty    or    forfeltai*e,    or   npon    a     forfeited 

recognizance. 
4.  Certain    actions,    founded    upon   the   spollatlen,    or  other   mlaeppio- 

prlatlon   of  public   property. 
6.  Action  to  recover  property   escheated,  or  forfeited  for  treaseu. 
6.  Allscellaneous  proTlslons  relating  to  actions,  etc.,   in  behalf  of  the 

people. 

ARTICLei  FIRST. 

Action  against  the  usurper  of  an  office  or  franchise. 

Sec.  1948.  Attorney-general  may  maintain  action. 

1049.  Proceedings  when  complaint  names  rightful  incumbent. 

1060.  Action  triable  by  Jury. 

1061.  Assumption  of  office  by  person  entitled. 
1962.  Proceedings  to  obtain  books  and  papers. 

1063.  Damages;  how  recovered. 

1064.  One  action  against  several  persons. 
1966.  Wb^n  injunction  may  be  granted. 

1060.  Final  Judgment  in  action  for  usurping  office,  etc. 

i  1948.  Atiorney-areneral  mar  matnt«ln  action. 

The  attorney-general  may  maintain  an  action,  upon  his  own 
information,  or  upon  the  complaint  of  a  private  person,  in  either 
of  the  following  cases: 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully 
holds  or  exercises  within  the  State,  a  franchise  or  a  public  office, 
civil  or  military,  or  an  office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or 
anffored  an  act,  which  by  law  works  a  forfeiture  of  his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corporation, 
within  the  State,  without  being  duly  incorporated;  or  exercises 
within  the  State,  any  corporate  rights,  privileges  or  franchisee, 
not  granted  to  them  by  the  low  of  the  State. 

^   LAddea,   l&UO^   aiu*d,   1909.] 

Against  a  fDroign  (*<)rporation  which  exercises  within  the 
state  any  corpurale  rights,  privilogos  or  franchises,  not  granted 
to  it  by*  the  law  of  this  state;  or  which  within  the  state,  has 
violated  any  provision  of  law,  or,  contrary  to  law,  has  done 
or  omitted  any  act,  or  has  exercised  a  privilege  or  franchise, 
not  conferred  upon  it  by  the  law  of  this  state,  where,  in  a 
similar  case,  a  domestic  corporation  would,  in  accordance  with 
section  one  liundred  and  tl»irty-one  of  the  general  corporation 
hiw,  1)0  liable  lu  an  action  to  vacate  its  charter  and  to  annul 
its  existence;  or  which  exercises  within  the  state  any  corporate 
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rights,  privileK^s  or  franchises  iu  a  manner  contrary  to  the  pub- 
lic policy  of  the  state. 

Go.  Proc.,  f  432;  2  B.  S.  581,  i  28  (2  Edm. .  603)  ;  L.  1896.  ch.  962. 
Am'd  by  L.  1900,  ch.  65,  |  8.  See  note  6S  ot  notM  o£  Board  ot  SUtutory 
Con8oIldati(Hi  st  end  of  code. 

In  an  action,  brought  aa  prescribed  in  the  last  section,  for 
usurping,  intruding  into,  uniawfally  holding,  or  exercising  an 
office,  the  attorney-general,  besides  stating  tne  cause  of  action 
in  the  complaint,  may.  in  his  discretion,  set  forth  therein  the 
name  of  the  person  rigiitfuUy  entitled  to  the  ofBce,  and  the  factr 
showing  his  right  thereto;  and  thereupon,  and  upon  proof,  by 
afiidarit,  that  the  defendant,  by  means  of  his  usurpation  or 
intrusion,  has  received  any  fees  or  emoluments  belonging  to  the 
office,  an  order  to  arrest  the  defendant  may  be  granteaby  the 
coartj  or  a  judge.  The  prorisions  of  title  first  of  chapter  serenth 
vt  this  act  apply  to  such  an  order,  and  the  proceedings  thereupon 
And  subsequent  thereto,  except  where  special  provision  is  other- 
wise made  in  this  title.  For  that  purpose,  the  order  is  deemed 
to  have  been  made  as  prescribed  in  section  549  of  this  act.  Judg- 
ment may  be  rendered  upon  the  right  of  the  defendant,  and  of 
the  party  so  alleged  to  be  entitled;  or  only  upon  the  right  of  th^ 
defendant,  as  Justice  requires. 

€•.  Proe..  H  480  and  486;  2  B.  S.  B82,  H  80  aad  31  (2  Edm.  008),  am'd 

{  t8CM>.  Aetion  triable  by  Jiirr* 

An  action  brought  as  prescribed  in  this  article  is  triable,  of 
Gonrae  and  of  right,  by  a  jury,  in  like  manner  as  if  it  was  an 
action  specified  in  section  068  of  this  act^  and  without  procuring 
an  order,  as  prescribed  in  section  970  of  this  act. 

I  1961.  Assumption  of  office  by  person  eatftled. 

Where  final  judgment  is  rendered,  upon  the  right  and  in  favor 
$t  the  person  so  alleged  to  be  entitled,  he  may,  after  taking  the 
Aath  of  office,  and  giving  an  official  bond,  as  prescribed  by  law, 
take  upon  himself  the  execution  of  the  office.  He  mustj  imme- 
diately thereafter,  demand  of  the  defendant  in  the  action,  de- 
livery of  all  the  books  and  papers  in  the  custody,  or  under  the 
control,  of  the  defendant,  belonging  to  the  office  from  which  the 
defendant  ha*s  been  so  excluded. 

Co.  Proc..  9  487;  2  B.  8.  682.  |  32  (2  Bdm.  608). 

I 
I 

I  19CK2*  Prooeedlncs  to  obtain  boolc*  and  papers* 

If  the  defendant  refuses  or  neglects  to  deliver  any  of  the  books 
or  papers,  demanded  as  prescribed  in  the  last  section,  he  is 
iniilty  of  a  misdemeanor;  and  the  same  proceodings  must  be  taken 
to  compel  the  delivery  thereof  as  are  now  or  shall  hereafter  be 
preBcrlbed  by  law,  where  a  person  who  has  held  an  office  refuses 
or  neglects  to  deliver  the  official  hooks  or  papers  to  his  successor. 

M.,  I  4n,  and  2  R.  B.  682,  |  33.    Sec  $  1323,  ante. 

f  1MS8.  [Ani*d,  1894.]    Damafcen;  boTV  reeoTered. 

Where  final  judgment  has  been  rendered,  upon  the  right  and 
in  favor  of  the  person  so  allopod  to  be  entitled,  he  may  recover. 
bj  action,   against  the  defen(!ant,   the   damages   which   he  hae, 


1964-«6  ACTIONS  IN  BEHALF  c.  16, 1. 1.  a, 

sustained  In  consequence  of  the  defendant's  usurpation,  intrusion 
into,  unlawful  holding,  or  exercise  of  the  office. 

Oo.  Proc,   i  489;  alBO.  2  R.  S.  682.  ||  34-38. 

1  1054.  One  arCtlom  aaraimst  sexera.!  persons. 

Where  two  or  more  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  the  attornej-general  may  bring  the  action 
against  all,  to  determine  their  respective  rights  thereto. 

Id.,  f  440;  2  B.  S.  682.  S  45. 

S   19RR.   [Am'd,   1896.]    IVl&en  Injunction  may  be  yrnnt^d. 

/  In  an  action,  brought  as  prescribed  in  subdivision  third  or  fourth 
of  section  nineteen  hundred  and  forty-eight  of  this  net,  the  final 
judgment,  in  favor  of  the  plaintiff,  must  perpetually  restrain 
the  defendant  or  defendants  from  the  commission  or  continuance 
of  the  act  or  acts  complained  of.  A  temporary  injunction  to 
restrain  the  commission  or  continuance  thereof  may  be  granted, 
upon  proof,  by  affidavit,  that  the  defendant  or  defendants  have 
violated  any  of  the  provisions  of  either  of  the  caid  subdivisions 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight  of 
this  act.  The  provisions  of  title  second  of  chapter  seventh  of 
this  act  apply  to  such  a  temporary  injunction,  and  the  proceedings 
thereupon,  except  where  provision  is  otherwise  made  in  this  title. 
For  that  purpose,  the  injunction  order  is  deemed  to  have  been 
granted  as  prescribed  in  section  six  hundred  and  three  of  this  act. 
In  the  trial  of  an  action  brought  as  proscribed  in  subdivisions 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight  of 
this  act,  a  party  or  a  witness  is  not  exciisod  from  answering  a 
question  on  the  ground  that  such  answer  wi'l  tc^nd  to  incriminate 
him;  but  such  answer  cannot  be  used  as  evidence  against  the 
person  so  answering,  in  a  criminal  action  or  crimioAl  proceeding. 

2  R.  a.  402,  i  81  and  part  of  9  82  <2  Edm.  482) ;  L.  1886.  ch.  968.  In  clfeok 
May  28,  1806.    See  9  1948,  aubd.  3.  ante. 

I  10S6.  Final  Jndgrment  in  nction  for  nBurpln^r  ottee^  c»t«. 

In  any  other  action,  brought  as  prescribed  in  this  article,  where 
a  defendant  is  adjudged  to  be  guilty  of  usurping  or  intruding 
into,  or  unlawfully  holding  or  exercising  an  oflice,  franchise  or 
privilege,  final  judgment  must  be  rendered,  ousting  and  excluding 
nim  therefrom,  and  in  favor  of  the  people  or  the  relator,  as  the 
case  requires,  for  the  costs  of  the  action.  As  a  part  of  the  final 
jiulffmont,  the  court  may,  in  its  discretion,  also  award,  that  the 
defendant,  or.  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them  pay  to  the  people  a  fine,  not  exceeding  two 
thousand  dollars.  The  judgment  for  the  fine  may  be  docketed, 
and  execution  may  bo  issued  theroupon,  in  favor  of  the  people^ 
PR  if  it  had  been  rendered  in  an  action  to  recover  the  fine.  The 
fine,  when  collected,  must  be  paid  into  the  treasury  of  the  State. 

6e.  Proe.,  |  441;  also.  2  R.  S.  686,  {  48  (2  Edm.  60A. 
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ARTIOLB  SKCORD. 

Action  to  vacate  letteri-patent. 

Bee.  1967.  Wbtn   attorDey-geoeral   may   maintain  action. 

1968.  Action   tiiabl«  by  Jury. 

1969.  Copy  of  Judvment-roU  to  be  filed,   etc. 
1900.  Tranacripi  to  be  sent  to  county  clerk,   etc. 

I  1067.  IVliem  attorney-veneral  may  maintain  action. 

The  attornej-geDeral  may  maintain  an  action  to  vacate  or 
annul  letters-patent,  granted  by  the  people  of  the  State,  in  either 
of  the  following  cases: 

1.  Where  they  were  obtained  by  means  of  a  fraudulent  sug- 
gestion,  or  concealment  of  a  material  fact,  made  by,  or  with  the 
knowledge  or  consent  of,  the  person  to  whom  they  were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact,  or 
through  mistake. 

3.  Where  the  patentee,  or  those  claiming  under  him,  haTe 
done  or  omitted  an  act,  in  violation  of  the  terms  and  donditions 
upon  which  the  letters-patent  were  granted,  or  have,  by  any 
other  means,  forfeited  the  interest  acquired  under  the  same. 

Whenever  the  attorney-general  has  good  reasor  to  believe  that 
any  act  or  omission,  specified  in  this  section,  can  be  proved,  and 
that  the  person  to  be  made  defendant  has  no  sufficient  legal 
defence,  he  must  commence  such  an  action. 

Co.  Proc.,  I  4S8. 

I   1968.  Action   triable  by   Jnry. 

An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
course  and  of  right,  by  a  jury,  as  if  It  was  an  action  specified 
in  section  9^  of  this  act,  and  without  procuring  an  order,  as 
prescribed  in  section  070  of  this  act. 

8«B  9  I960,  ante. 

I  1059.  Copy  of  Ivdffment-roll  to  be  tiled,  etc. 

Where  final  judgment,  vacating  or  annulling  letters-patent,  is 
rendered  in  an  action,  brought  as  prescribed  in  the  last  section, 
the  nttornoy-general  must  cause  a  copy  of  the  judgment-roll  to 
be  forthwith  filed  fai  the  office  of  the  secretary  of  State;  who 
must  make  an  entry  in  the  records  of  the  commissioners  of  the 
land  office  stating  the  substance  and  effect  of  the  judgment, 
and  the  time  when  the  judgment-roll  was  filed.  The  real  prop- 
erty, grunted  by  those  letters-patent,  may  thereafter  be  disposed 
of  by  th^  commissioners  of  the  land  office,  as  if  the  letters-patent 
hod  not  been  issued. 

Co.  Proc..  I  446.  and  part  of  8  446,  am*d  and  consolidated;  2  B.  8.  680,  if  94 
and  26  (2  Bdm.  601). 

I  l^ao.  Transcript  to  be  sent  to  connty  cleric,  etc* 

Immediately  after  making  the  entry  prescribed  In  the  last 
section,  the  secretary  of  State  must  transmit  a  certified  tran- 
script thereof  to  the  clerk,  or  the  register,  as  the  case  requires, 
of  each  county,  in  which  the  real  property  affected  by  the  judg- 
ment is  situated.  ^  The  clerk  or  regipter  must  file  it:  and.  if  the 
letters-natent  are  recorded  in  his  office,  he  must  note  the  eon- 
tents  of  the  transcript  in  the  marcrin  of  the  record. 

U  1846.  Cb.  110.  1 1  (4  Bdm.  4S8). 
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ARTIOLE  THIRD. 

Action  for  a  fine,  penalty,  or  forfeiture,  or  upon  a  forfeited  reoo^ 

nizance. 

Sec.   1001.  Whon  action  cannot  be  maintained. 
11HJ2.  Action  for  forfeiture,  etc. 
ll>6:{.  Moui>y  recovered;  how  dlspoBeci  of. 
1004.  Certain  prooeedinfrs  In  the  action  regulated. 
1065.  Recognizance;  how  forfeited. 
190ft.  Action  on  recognizance. 

1907.  &Ion«7    received  by    dlHtrlct-attomey;  hovr  dIflpOMd  of. 
1U08.  Dl«trTf;t-attoniey  to  render  account. 

i  lOGl.  [Axii'dy  1895.1    When  action  cannot  be  malntatnetf. 

Whenever,  by  the  decision  of  the  appellate  division  of  the 
supreme  court,  a  construction  is  given  to  a  statute,  an  act  done, 
in  good  faith,  and  in  conformity  to  that  construction,  after  the 
decision  was  made,  and  before  a  reversal  thereof  by  the  court 
of  appeals,  i»  so  far  valid,  that  the  party  doims  it  is  not  liable 
to  any  penalty  or  forfeiture,  for  an  act  that  waB  adjudged  lawful 
by  the  decision  of  the  court  below.  But  this  section  does  not 
control  or  affect  the  decision  of  the  court  of  appealg,  upon  an 
appeal  actually  taken  lefore  the  reversal. 
3  R.  8.  602,   f  eo  (2  Edm.  624),  nm'd;  L.  1896.  cb.  946. 

8  10G2.  Action  for  forfeiture,  etc. 

Where  real  or  personal  property  has  been  forfeited,  or  a  pen- 
alty incurred,  to  the  people  of  the  State;  or  to  an  officer,  for 
their  use,  pursuant  to  a  provision  of  law,  the  attorney-general, 
OP  the  district-attorney  of  the  county  in  which  the  action  is 
triable,  must  bring  an  action  to  recover  the  properly  or  penalty, 
in  a  court  having  jurisdiction  thereof.  Where  the  supreme 
court  and  a  justice's  court  have  concurrent  jurisdiction  of  the 
action,  it  may  be  brought  in  either,  at  the  election  of  the  at- 
torn ej^-general  or  district-attorney.  A  recovery  in  such  an  ac- 
tion bars  a  recovery,  in  any  other  action,  brought  for  the  same 
cause. 

Sw  Co.  Proc..  S  447;  2  Tl.  g.  4S1,  S  3  (2  FAm.  90S). 

I  lOOS.  Money  recovered;  hovr  dlnpoaed  of* 

Money  recovered   in   such   an   action,   which  is  not  otherwise 
Rpecinlly  granted  or  appropriated  by  law,  must,  when  collected, 
be  paid  into  the  treasury  of  the  State. 
See,  alBO,  Id.,  H.  S.,  f  3. 

I  1004.  Certain  proceedlnirs   In  the  action   revialatad. 

Sections  1S9T  and  1S08  of  this  act  apply  to  an  action,  brought 
as  prescribed  in  the  last  two  Beet  ions. 
See  II  7  an<l  15,  R.  S. 

i  1965.  Reeofrnlzancei  hoifr  forfeited. 

Where  the  condition  of  a  recognizance  !«  broken,  an  order  of 
tne  court,  directing  the  prosecutirn  of  the  recognizance,  is  a 
sufficient    forfeiture    thereof. 

I  1»<S«.  [Am'd,  1IN)9.1     Action  on  recoffnisanee* 

Where  a  recognizance  to  the  people  is  forfeited,  and  the  dis- 
trict attorney  of  the  county  in  which  it  was  taken,  brings  an 
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action  to  recover  the  penalty  thereof,  it  Is  not  necessary,  in  such 
an  action,  to  allcKe  or  prove  any  damages,  by  reason  of  the 
breach  of  the  condition;  bnt  where  the  people  are  entitled  to 
judgment  therein,  they  must  have  jiidjfment  absolute,  for  the 
penalty  of  the  recognizance. 

2  R.  S.  481.  I  20,  am'd.  Soc  S  2RG.  ante,  and  I^.  1878,  cb.  H79.  Am*d 
br  U  1909,  cb.  65.  Also  iMotlj  repealfd  by  U  1909.  ch.  10.  See  ConnolldattM] 
Lawp.  tit.  County  Law.  f  201.  8oe  note  00  of  notes  of  Board  of  Statutory 
Conaolidation  at  and  of  coda. 

M  19«T*1968.  [Repealed  hv  L.  1900,  ch.  16.  See  Consolidated 
Laws,  tit.  Comty  Law,  f  20l.] 
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ARTICIilS  FOURTH. 

Certain  actionSf  founded  upon  the  spoliation,  or  other  misappro- 
priation of  public  property. 

dee.  IMO.  Action  id  court  of  the  State  for  pobllc  fonda  illegmlly  obtained, 
coDTorted,  etc. 

1070.  Stay  of  other  domeatlc  actions;  parties  thereto  to  be  brought  la. 

1071.  Actions,   etc.,   in   foreign  courts. 

1972.  Money,  damages,  etc.,  vest  In  people,  on  commencement  of  action. 

1973.  Limitation  of  action. 

i      1974.  Ultimate  dlnposltlon  of  proceeds  of  action  in  court  of  tbo  Stats. 
1975.  Id.;  upon  petition  of  corporation,  etc.,  aggrieved. 
1976;  Attorney-general  must  bring  action. 

I  1969.  Action  In  conrt  of  tbe  State  for  pnbllc  fnndn 
IlleflTAlly  obtained,  concert ed,  'etc. 

Where  any  money,  funds,  credits,  or  other  property,  held  or 
owned  by  the  State,  or  held  or  owned,  officially  or  otherwise,  tor 
or  in  behalf  of  a  goTernmental  or  other  public  interest,  by  a 
domestic  municipal,  or  other  public  corporation,  or  by  a  board, 
officer,  custodian,  agency,  or  agent  of  the  State,  or  of  a  city, 
county,  town.  Tillage  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  has  heretofore  been,  or  is  hereafter,  without 
right  obtained,  received,  converted,  or  disposed  of,  an  action  to 
recover  the  same,  or  to  recover  damages,  or  other  compensation, 
for  so  obtaining,  receiving,  paying,  converting,  or  disposmg  of  the 
same,  or  both,  may  be  maintained  by  the  people  of  the  »State,  in 
any  court  of  the  State  having  jurisdiction  thereof,  although  a  right 
of  action  for  the  same  cause  exists  by  law  in  some  other  public 
authority,  and  whether  an  action  therefor,  in  favor  of  the  latter, 
is  or  is  not  pending,  when  the  action  in  favor  of  the  people  is 
commenced. 

L.  1876.  ch.  40.  |  1.     See  S§  640.  637  and  780,  ante. 

9  1970.  Stay  of  other  douiestlc  actional  parties  tMereto 
to  be  bronffbt  in* 

Whore  an  action  is  commenced  by  the  people,  for  a  cause  speci- 
fied in  the  laet  section,  the  court  in  which  it  is  brought  may,  upon 
the  application  of  any  party  thereto,  grant  an  order  staying  pro- 
ceedings in  any  other  action,  brought,  for  the  same  cause,  in  the 
same  or  any  other  court  of  the  State,  by  a  public  authority,  other 
than  the  people;  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  interlocutory  judgment,  made  or  rendered  in  such  an 
action;  and  it  may,  by  the  same  order,  or  by  a  subsequent  order, 
granted  upon  the  application  of  any  party  to  either  action,  direct 
that  ahy  party  to  the  action  so  stayed,  be  brought  in,  as  a  party 
to  the  action  commenced  by  the  people. 

Id.,  i  2.  am'd. 

f  1971.  Actions,  etc.,  In  forelign  conrta. 

The  people  of  the  State  may  commence  and  maintain,  in  their 
own  name,  or  otherwise,  as  is  allowable,  one  or  more  actions, 
suits,  or  other  judicial  nroceedinps,  in  any  court,  or  before  any 
tribunal  of  the  TTnited  Stntes,  or  of  any  other  State,  or  of  any 
territory  of  4he  United  States,  or  of  any  foreign  country,  for 
cause  specified  in  the  last  section  but  one. 

Part  of  M..  I  1. 
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I  1972.  Momey  J«i«ge»,  ete.,  ▼«•€  In  p«*9lo»  on  eont- 
■fteneement  of  aotlon. 

Upon  the  commencement  by  the  people  of  the  State,  of  any 
action,  suit,  or  other  judicial  proceeding,  as  prescribed  in  this 
article,  the  entire  cause  of  action,  including  the  title  to  the  money, 
funds,  credits,  or  other  property,  with  respect  to  which  the  suit 
or  action  is  brought,  and  to  the  damages  or  other  compensation. 
recoverable  for  the  obtaining,  receipt,  payment,  conversion,  or 
disposition  thereof,  is  not  previously  so  vested,  is  transferred  to. 
and  becomes  absolutely  vested  in,  the  people  of  the  State. 

L.  1876,  cb.  40,  remalDder  of  I  1. 

I  1978.  Itlntitatlon   of  action. 

The  people  of  the  State  will  not  sue  for  a  cause  of  action,  speci- 
fied in  this  article,  unless  it  accrued  within  ten  years  before  the 
action  is  commenced. 

Last  Bentence  of  Id.,  f  1,  am'd.    See  SS  862,  898,  889,  401  and  408,  ante. 

I  1074.  Ultini«te  dinpoaition  of  proceeda  of  action  in 
court  of  tbc  State. 

Any  court  of  the  State,  in  which  an  action  is  brought  by  the 
people,  as  prescribed  in  this  article,  may,  by  the  final  judgment 
therein,  or  by  a  subsequent  order,  direct  that  any  money,  funds, 
damages,  credits,  or  other  property,  recovered  by,  or  awarded  to, 
the  plaintiff  therein,  which,  if  that  action  had  not  been  brought, 
would  not  have  vested  in  the  people,  be  disposed  of,  as  justice 
requires,  in  such  a  manner  as  to  re-instate  the  lawful  custody 
thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the 
objects  and  purposes  for  which  they  were  authorized  to  be  raised 
or  procured;  after  paying  into  the  State  treasury,  out  of  the  pro- 
ceeds of  the  recovery,  all  expenses  incurred  by  the  people  in  the 
action. 

Id.    first  part  of  f  8. 

I  1976.  Id.  I  npon  petition  of  corporation,  etc.»  aM^le^ed. 

Any  corporation,  board,  oflBicer,  custodian,  agency,  or  agent,  may, 
in  behalf  of  any  city,  county,  town,  village,  or  other  division,  sub- 
division, department,  or  portion  of  the  State,  which  was  not  n 
party  to  an  action,  brought  as  prescribed  in  this  article,  and  which 
claims  to  be  entitled  to^the  custody  or  disposition  of  any  of  the 
money,  funds,  damages,  credits,  or  other  propertv,  roeovorod  by, 
or  awarded  to  the  plaintiff,  by  the  final  judgment 'in  the  action,  or 
any  of  the  proceeds  thereof,  and  not  disposed  of  as  proscribed  in 
the  last  section,  present,  at  any  time  after  the  actual  collection 
of  the  money,  and  its  payment  into  the  State  treasury,  or  the 
actual  receipt  of  the  property  by  the  people,  to  the  supreme  court, 
at  a  special  term  thereof  held  in  the  county  of  Albanv,  a  verified 
petition,  setting  forth  the  facts,  and  praying  for  the  relief  to  which 
-he  or  it  Is  entitled.  Notice  of  the  application  and  a  copy  of  the 
petition  must  be  served  upon  the  attorney-general.  tfpon  the 
hearing  the  court  may  make  such  a  final  order,  as  justice  requires, 
for  the  disposition  of  the  money  o*  other  property,  as  preflcriDed  in 
the  last  section. 

8m,  also.  Id.,  I  S. 
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The  attorney-general  must  commence  an  action,  snit^  or  other 

judicial  proceeding,   as  prescribed  iu  this  article,  whenever  he 
deems  it  for  the  interests  of  the  people  of  the  State  so  to  dc; 
or  whenever  he  is  so  directed,  In  writing,  by  the  governor, 
L.  1875,  cli.  40,  S  4.     See  8  789.  flnt«> 
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ARTICI/B   FIFTH. 

AcHon  to  recover  property  escheated,  or  forfeited  for  treason, 

flee.  1077.  AttorDey-general  to  bring  ejectment  for  real  property,  eocbeated 
or  forfeited. 

1978.  Notice  to  be  pabllabed  before  trial  or  Judgment. 

1979.  Wben  nnkoown  claimants  may  be  made  defendanta. 
1960.  Bffect  of  Judgment  against  unknown  claimants. 

IMl.  Attorney-geaaral    to   report   recorerles    to   commlsslonera   of    lanfl 

office. 
1962.  Action  to  recover  personal  property  forfeited  for  trsuo*. 

§  1977.  Attorney-flpeneral    to    briny    ejectment    for    renl 

propertTf  esoliented  or  forfeited. 

Whenever  the  attorney-geDpral  has  Kood  reason  to  belieye,  that 
the  title  to,  or  right  of  possession  of »  any  real  property,  has  Tested 
in  the  people  of  the  State,  by  escheat,  or  by  couvictiou  or  outlawry 
for  treason,  he  must  commence  an  action  of  ejectment,  to  recoyer 
the  property. 

1  B.   S.  282.  I  1   (1  Edm.  254). 

i  1978.  Notice  to  be  published  before  trial  or  Jvdffment. 

The  attorney-general  must  cause  a  notice^  specifying  the  names 
of  the  parties,  and  the  object  of  the  action,  and  containing  a 
brief  description  of  the  property  affected  thereby,  to  be  published 
in  the  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  published.  In  a  newspaper  published  in  the  city  of 
New- York,  and  in  a  newspaper  published  in  each  county  in  which 
any  part  of  the  property  is  situated,  at  least  once  in  each  week, 
for  twelve  successive  weeks,  before  an  issue  of  fact,  joined  in  the 
action,  is  brought  to  trial;  or  where  judgment  is  rendered  therein 
in  favor  of  the  plaintiff,  otherwise  than  upon  the  trial  of  an  issue 
of  fact,  before  final  judgment  is  rendered. 

Id..  Si  2  and  3  (1  Edm.  254). 

i  1079.  Tiri&en  nnlciio'vm  claimnnts  may  be  made  defend- 

ants. 

If  the  property  is  not  occupied,  and  no  person  is  known  to  the 
attorney-general  as  claiming  title  thereto,  the  defendant  or  de- 
fendants may  be  designated  as  "unknown  claimants,"  without 
any  other  description.  In  all  other  respects,  section  451  of  this 
act  applies  to  an  action,  in  which  the  defendant  or  defendants  are 
thus  designated. 

Part  of  id.,  i  1. 

I  1980.  Klfeet  of  Jndirment  asainst  nnknoTvn  elalmant*. 

Where,  in  an  action  of  ejectment,  to  recover  property  alleged  to 
be  escheated,  brought  as  prescribed  in  the  last  section,  final  judg- 
ment in  favor  of  the  people  is  rendered  against  unknown  claim- 
ants, and  the  real  property  roroverod  thereby  is  afterwards  sold 
and  conveyed,  under  the  direction  of  the  commissioners  of  the  land 
office,  the  judgment  is  conclnsive  upon  the  title  of  that  property, 
as  against  all  persons,  except  those  who  commence  an  action  of 
ejectment  for  the  recovery  thereof,  or  of  a  part  thereof,  within 
five  years  after  the  final  judgment  was  rendered  in  the  action  in 
favor  of  the  people,  and  the  judgment-roll  was  filed  therenpon. 
Bat  section  3t5  of  this  act  applies  to  such  an  action. 
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9  lOHl.  Attorney-areneral  to  report  reeo'FerloB  to  «om* 
mlsaloners   of  land   office. 

The  attorney-general  must,  from  time  to  time,  make  a  report  to 
the  commiBsioners  of  the  land  office,  of  all  the  real  property  re- 
covered by  the  people,  in  any  action  brought  pursuant  to  this 
article. 

1  R.  8.  282,  {  9. 

I  1982.  Action  to  reeo-rer  peraonnl  property  forfeited 
for  treason. 

Where  porsonal  property  is  forfeited  to  the  people,  upon  a  con- 
viction of  outlawry  for  treason,  the  attorney -general  must  brin^. 
and  may  maintnin,  an  action  to  recover  the  same,  or  the  Talue 
thereof,  or  such  other  action,  founded  upon  the  forfeiture,  as 
might  be  maintained  by  a  private  person,  who  had  acquired  title  to 
the  property. 

1  B.  8.  2M.  I  3  (1  Bdm.  2Be). 
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ARTICI^C  SIXTH. 

MimManeou9  prcvititmBt  r^kOing  to  oMa^ 

people. 

flee.  1968.  Scire  fades,  qao  werrento,  ete.«  elwllBhed. 

19B4.  Actions  to  be  broagbt  In  the  name  of  the  people. 
1966.  Judgment  for  costs  may  be  taken  affainst  the  people. 
1060.  Relator;   when   to   be   Joined  as    pUlnttff;     compensstisa  ci    at- 
torney-general. 
IfiST.  Costs;  bow  collected  sgalnst  corporation  and  usurpers  of  franchise. 
1988.  Joinder  of  canaes  of  action  agalnat  same  person. 
1969.  Consolidation  of  actions  against  several  defendanU. 
1990.  When    people»    municipal   corporation,    etc.,    not    required    to   give 
security. 

I  1888.  fleire  fadas,  avo  frarrsiatoy  ete.9  abolislied. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  procoed- 
ings  by  faiformation  in  the  nature  of  quo  warranto,  haye  beeu 
abolished.  The  relief  formerly  obtained  by  means  of  either  of 
those  writs,  may  be  obtained  by  action,  where  an  appropriate  ac^ 
tion  therefor  is  prescribed  in  tnis  act. 

Ce.  Proc..  i  428. 

1  1884.  Aetloas  to  be  broatrht  In  tbe  aame  of  tlie  p«opIo. 

An  action,  brought  as  prescribed  in  this  title,  except  an  action 
to  recover  a  penalty  or  forfeiture,  expressly  given  by  law  to  a 
particular  officer,  must  be  brought  in  the  name  of  the  people  of 
the  State;  and  the  proceedings  therein  are  the  same,  as  m  an 
action  by  a  private  person,  except  as  otherwise  specially  prescribed 
in  this  title. 

2  R.  8.  M2»  I  13  (2  Edm.  673).    See  Co.  Proc.,  S  4S3. 

9  1885.  Jadffateat  for  eosta  may  be  taken  as^inst  the 
people. 

Where  judgment  is  rendered  or  a  final  order  is  made,  against  the 
people,  in  a  civil  action  brought,  or  special  proceeding  instituted, 
in  tneir  name,  by  a  public  oflScer,  pursuant  to  a  provision  of  law,  it 
must  be  to  the  same  effect,  and  in  the  same  form,  as  against  a 
^>rivate  individual,  who  brings  a  like  action,  or  institutes  a  like 
>pecial  proceeding,  except  as  otherwise  specially  prescribed  by 
law.    Bat  an  execution  shall  not  be  issued  against  the  people. 

Id.,  S  1^  ftm*d;  Co.  Prec.,  |  319. 

S  1886.  Relator)  -vrhen  to  be  Joined  as  plaintiff;  eompen* 
nation  of  attorney-veneral. 

Where  an  action  is  brought  by  the  attorney-general,  as  pre- 
scribed in  this  title,  on  the  relation  or  information  of  a  persoQ, 
having  an  interest  in  the  question,  the  complaint  must  allege,  and 
the  title  of  the  action  must  show,  that  the  action  is  brought  upon 
the  relation  of  that  person.  In  such  a  case,  the  attorney-general 
must,  as  a  condition  of  bringing  the  action,  require  the  relator  to 
give  satisfactory  security  to  indemnify  the  people,  against  the 
costs  and  expenses  thereof.  Whore  security  is  so  given,  the 
attorney-general  is  entitled  to  compensation  for  his  services,  to  be 
paid  by  the  relator,  in  like  manner  as  the  attorney  and  couasel  for 
a  private  person. 

Co.  Pn>c..  «  4.34.     See  ff  1306,  8242. 
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I  1987.  Costs;  Iiott  collected  «v«in«t  corporation  »Ba 
Biinrpers  of  franchise. 

Where  final  judgment  in  an  action,  brought  as  prescribed  in 
this  title,  is  rendered  agaiust  a  corporation,  or  person  claiming 
to  be  a  corporation,  the  court  may  direct  the  costs  to  be  collected 
by  execution  against  any  of  the  persons  claimiug  to  be  a  cor- 
poration; or  by  warrant  of  attachment,  or  other  process,  against 
the  person  of  any  director  or  other  officer  of  the  cori>oration. 

I  1988,  Joinder  of  causes  of  action  asainst  same  person* 

Where  two  or  more  causes  of  action  exist,  in  favor  of  the 
people,  against  the  same  person,  for  money  due  upon,  or  damages 
for  the  non-performance  of,  one  or  more  contracts  of  the  same 
nature^  the  attorney-general  must  join  all  those  causes  in  one 
action. 

i  1088.  Consolidation  of  actions  airainst  several  defend- 
ants. 

Where  two  or  more  actions  brought  in  behalf  of  the  people, 
upon  the  same  mortgage  or  other  contract,  arc  pending  against 
separate  defendants,  claiming  or  defending  under  the  same  title, 
the  attorney-general  must,  upon  the  request  of  the  defendants, 
cause  them  to  be  consolidated  Into  one  action;  and  only  one  bill 
of  costs  can  be  taxed  against  the  defendants. 


I    IBBO.  [Ant'd*   1894.]    IVlien   people,  moniolpal   eorpoi 
tion»  etc.,  not  reanired  to  cive  security. 

Each  proYision  of  this  act,  requiring  a  party  to  give  security, 
for  the  purpose  of  procuring  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  or  as  a  condition  of  obtaining 
any  other  relief,  or  taking  any  proceedinp;  or  allowing  the' court, 
or  a  judge,  to  require  such  seourity  to  bo  griven.  is  to  be  con- 
Btrued  as  excluding  an  action  brought  by  the  people  of  the  state, 
or  by  a  domestic  municipal  corporation;  or  by  a  public  officer,  in 
behalf  of  the  people,  or  of  such  a  corporation;  except  where  the 
security,  to  be  given  in  such  an  action,  ic  specially  regulated  by 
the  provision  in  question;  but  In  any  action  In  which  a  domestic 
municipal  corporation,  or  a  public  officer  in  behalf  of  such  cor- 
poration, shall  be,  by  the  foregoing  provisions  of  this  section, 
excused  from  giving  security  on  procuring  an  order  of  arrest, 
an  order  of  injunction  or  a  warrant  of  attachment,  such  corpora- 
tion shall  be  liable  for  all  damages  that  may  be  so  sustained 
by  the  opposite  party  by  reason  of  such  order  of  arrest,  attach- 
ment or  injunction  in  the  same  case  and  to  the  same  extent  as 
sureties  to  an  undertaking  would  have  been,  if  such  an  Dndar* 
taking  had  been  given. 
L.  IBM,  ch.  90. 
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TXTUi  XL 
Special  proceedings  instituted  hj  State  writ. 

Article  1.  ProTliloiM  appUeable  to  two  or  men  SUte  write. 

r    The  writ  of  babeai  corpui.  to  brtnj  up  a  peraon  to  testify. 

5.  The  writ  Of  babeag  corpm,  And  the  writ  of  oerdorul,  to  laqatoe 

Into  the  caoae  of  detontioo. 
4.  The  writ  of  meodamna. 

6.  The  writ  of  prohlbltloa. 

6.  The  writ  of  eeMHinent  of  dumagee. 

T.  The  writ  of  oertlorarU  to  xeriow  the  determination  of  an  InferSol 
tribonaL 

ARTICIiB  FIRST.  * 

•Provi8ion$ appUeable  to  two ormare State  wrUs. 

See.  19M.  State  wrtto  enomerated. 
1M3.  To  be  ottder  eeel  of  court. 
ItiO: .  Stuto  writ  at  the  loitonce  of  the  people. 
1GS#»  Relator,  when  Joined  with  people)  parties,  how  atjled. 
IM.  Pftrtiei  may  appear  by  attorney. 
IfM.  Allowance  to  be  Indoraed  and  signed, 
mr.  Final  order;  eertoln  proceedlaga  eame  ae  In  actions. 
18t6.  When  writ  returnable. 
tiiM.  How  serred. 

2000.  Habeas  corpus,  how  serred;  fees  and  undertaking,  when  required. 
2noi.  Fees  to  persons  not  officers. 
2002.  Last  two  sections  qualified. 

2008.  Mode  <rf  serrlng  writ,  when  person  conceals  himself,  etc, 
2004.  Person  serred  to  obey  habeas  corpus. 
Id.;  as  to  certiorari. 
Time  of  retnming  habeas  corpus. 
r«  Pairtihmeiit  for  ooo^peymeDt  of  costs. 

I  1091.  State  -wriim  eniiiitepAte4. 

The  writ  of  habeas  corpus  to  bring  up  a  person  to  testify,  or 
to  answer;  ^e  writ  of  habeas  corpus,  and  the  writ  of  certiorari, 
M  iliquife  Into  tli^  cause  of  detention;  the  writ  ef  tnabdainds; 
the  writ  of  prohibition;  the  writ  of  assessment  of  damages,  which 
is  substituted  for  the  writ  heretofore  known  as  the  writ  of  ad 
quod  damnum;  and  the  writ  of  certiorari  to  review  tne  aeter^ 
mlnation  of  an  inferior  tribunal,  which  may  be  called  the  writ  ot 
review,  shall  hereafter  be  styled,  collectively,  State  writs. 

1  ld92.  To  he  'vnder  seal  of  eovrt. 

A  State  writ  mutst  be  issued  undei'  the  seal  of  the  court  by 
which  it  is  awarded.  Where  it  is  allowed  by  a  judge  out  of 
court,  and  is  returnable  before  a  court  of  record,  it  must  be 
Issued  under  the  seal  of  the  court  before  wbich  it  is  returnable. 
Where  it  is  returnable  before  a  judge  out  of  court,  or  before 
8  body  or  tribunal,  other  than  a  court  of  record,  it  must  be  Issued 
under  the  seal  of  the  supreme  court.  Where  the  seal  of  the  su- 
preme court  is  to  be  used,  as  preftcribed  In  this  section,  It  may 
be  the  seal  of  the  county  wherein  the  writ  is  awarded,  or  wherein 
It  is  returnable. 

2  B.  8.  674.  I  74  (2  Bdm.  604).  am*d. 

I  lUMi  $imt^  writ  at  tlte  lastaace  of  the  people. 

Where  a  State  writ  is  required,  in  an  action  or  special  proceed- 
Imr,  cItU  or  criminal,  to  which  the  people  are  a  party,  or  In 
which  tntf  are  interested,  it  may  be  awarded  upon  the  appllca- 
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tion  of  the  attoruey-ffeaeral,  or  of  tlie  district-attorney  baTin^ 
charge  of  the  action  or  special  proceeding;  and  the  indorsement 
of  the  allowance  thereof  must  state,  that  it  was  issued  oa  such 
an  application. 

2  B.  S.  B74.  I  77. 

f  1884.  Relator,  Yrhen  Jolnect  vritlt  people}  parties,  bo^vr 
styled. 

A  State  writ  must  be  issued  in  behalf  of  the  people  of  the 
State;  but  where  it  is  awarded  upon  the  application  of  a  private 
person,  it  must  show  that  it  was  issued  upon  the  relation  of 
that  person.  The  officer  or  other  person,  against  whom  the  writ 
is  issued,  shall  be  styled  the  defendant  therein. 

I  1886.  Parties  may  appear  by  attorneys. 

The  parties  to  a  special  proceeding,  instituted  by  State  writ, 
may  appear  by  attorney,  with  like  effect  as  in  an  action  brought 
in  the  supreme  court;  but  a  return  to  such  a  writ  must  be  made 
under  the  hand  of  the  defendant,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law,  or  where  the  court  or 
judge,  for  good  cause  shown  by  affidaTit,  otherwise  directs. 
Where  the  attorney-general  or  the  district-attorney  does  not 
ai^ear  for  the  people,  the  attorney  for  the  relator  is  deemed 
also  the  attorney  for  the  people. 

I  1886.'  Allow^ance  to  be  Indorsed  and  signed. 

The  presiding  judge  of  a  court,  by  which  a  State  writ  is 
awarded,  or  the  judge  who  allows  such  a  writ  out  of  court,  as 
the  case  may  be,  must  sign  an  allowance  thereof  indorsed 
thereupon,  stating  the  date  of  the  allowance. 

S  B.  8.  674.  i  76,  am*d. 

I   1887»  Final    order  i    certain    prooeedlnffa  same    as    in 


The  final  determinntion  of  the  rights  of  the  parties  to  a  special 
proceeding  instituted  by  State  writ,  is  styled  a  final  order.  The 
proTisions  of  this  act,  relating  to  amendments,  motions,  and 
intermediate  orders,  in  an  action,  are  applicable  to  similar  acts 
in  such  a  special  proceeding;  except  where  special  proTiaion 
is  otherwise  made  therein,  or  where  the  proceed insr  is  repugnant 
to  the  object  of  the  State  writ,  or  the  mode  of  procednre  there- 
under 

1  1888.  "Wben  'vrrft  returnable. 

Except  where  specinl  provision  is  otherwise  made  in  this  act, 
a  State  writ  may  be  made  returnable  forthwith,  or  on  a  future 
day  certain,  as  the  cnse  requires. 

2  R.  S.  S74,  I  78  (2  IMm.  BOS). 

f    1888.   HoTT   served. 

Except  whore  spocinl  provision  ia  otherwise  msde  in  this  act, 
a  State  writ  must  be  personally  goryed,  !n  like  manner  as  a 
snmmonH.  issued  ont  of  the  supreme  court;  and  each  provision 
of  this  act,  relating  to  the  personal  serrioe  of  sneh  a  summong 
upon  a  defendant,  appHes  to  the  service  of  a  State  writ. 
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I  9000.  fAm'd,  1910.1  Habeaa  eorpnii,  how  •crretf;  fe«« 
wlmA  UAdertaklBiTy  ivhen  required. 

A'  writ  of  habeas  corpus  can  be  served  by  any  person  of 
the  age  of  twenty-one  years  and  upwards.  Where  the  prisoner 
is  in  custody  of  a  sheriff,  coroner,  constable,  or  marshal,  the 
service  is  not  complete,  unless  the  person  serving  the  writ 
tenders  to  the  officer,  the  fees  allowed  by  law  for  bringing  up 
the  prisoner,  and  delivers  to  him  an  undertaking,  with  at  least 
one  surety.  In  a  sum  specified  therein,  to  the  effect,  that  the 
surety  will  pay  the  charges  of  carrying  back  the  prisoner,  if 
he  shall  be  remanded;  and  that  the  prisoner  will  not  escape  by  the 
way,  either  in  going  to,  remaining  at,  or  returning  from  the 
place  to  which  be  is  to  be  taken.  The  sum  so  specified  must  be, 
at  least,  twice  the  sum  for  which  the  prisoner  is  detained,  if 
he  is  detained  for  a  specific  sum  of  money;  if  not,  it  must  be 
one  thousand  dollars. 

«  ^  l^^Sx^^Kf  I?.'  •"'<^-  ^»**»  I"  1M0»  <*•  120-    la  effect  Sept.  1.  IBIO. 
See  I  3007,  BOM.  10,  post 

i  2001.  Fees  tm  persons  not  ofleera. 

A  court  or  a  judge,  allowing  a  writ  of  habeas  corpus,  directed 
to  any  person  other  than  a  sheriff,  coroner,  constable,  or  marshal, 
may.  in  its  or  his  discretion,  require  the  applicant,  in  order  to 
render  the  service  thereof  complete,  to  pay  the  charges  of  bring- 
ing up  the  prisoner.  In  that  case,  the  amount  of  the  charges, 
not  to  exceed  the  fees  allowed  by  law  to  a  sheriff  for  a  similar 
service,  must  be  specified  in  the  certificate  allowing  the  writ. 

Id.,  I  84.    See  I  SOOT,  sabd.  16,  poet. 

I  MMML  liRSt  tvro  seettoiis  QUAlllled. 

The  last  two  sections  are  not  applicable  to  a  case,  where  the 
writ  is  allowed  upon  the  application  of  the  attorney-general  or 
a  district-attorney. 

Id.,  9  T»,  am'd. 

I  9008.  Mode  of  servtiis  vrrity  vrlteA  persom  eoaoeols  IiIhk- 
•elfy  ete. 

A  writ  of  habeas  corpus  or  of  certiorari,  issued  as  prescribed 
in  article  second  or  article  third  of  this  title,  may  be  served  by 
delivering  it  to  the  person  to  whom  it  is  directed.  If  he  cannot 
be  found,  with  due  diligence,  it  may  bo  served  by  leaving  it  at 
the  jail  or  other  place  in  which  the  prisoner  is  confined,  with  any 
under  officer,  or  other  person  of  proper  ago,  having  charge,  for 
the  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees 
or  charges  for  bringing  up  the  prisoner.  If  the  person,  upon  whom 
the  wnt  ought  to  be  served,  keeps  himself  concealed,  or  refuses 
admittance  to  the  person  attempting  to  serve  it,  it  may  be  served 
by  affixing  it  in  a  conspicuous  place,  on  the  outside,  either  of 
his  dwelling-house,  or  of  the  place  where  the  prisoner  is  confined. 
In  that  case,  the  service  is  complete,  without  tendering  the  fees 
or  charges  for  bringing  up  the  prisoner. 

Id.,  if  80  aod  81,  tm'd. 


I  2004.  Person  served  to  obey  1aa1>eaa  eorpus. 

A  sheriff,  coroner,  constable,  or  marshal,  upon  whom  complete 
service  of  a  writ  of  habeas  corpus  is  made,  as  prescribed  in  this 
article,  mnst  obey  and  make  return  to  the  writ,  according  to  the 
exigency  thereof,  whether  it  is  directed  to  h!m  or  not    Any  other 
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person,  npon  whom  auch  a  writ  U  served,  having  the  cnatody 
of  the  indiyidaal  for  whose  benefit  it  was  isaued,  must  obej  and 
execute  it,  according  to  the  command  thereof,  without  requiring 
any  bond,  or  the  paymentL  of  auj  charges,  except  such  as  axe 
specified  in  the  certificate  aliofiriug  the  writ. 

a  B.  B.  B74,  I  8t. 

.  I  aoOQu  I4l.|  «•  to  eertlorari. 

A  person,  npon  whom  a  writ  of  certiorari,  issued  as  prescribed 
in  this  title,  is  served,  mnst,  in  like  manner,  npon  payment  or 
tender  of  the  fees  allowed  by  law  for  mnkinir  a  return  to  the 
writ,  and  for  copying  the  warrant,  or  other  process  or  proceeding, 
to  be  annexed  thereto,  obey  and  return  the  writ,  according  to 
the  exigency  thereof. 

Id..  I  83.  < 

I  2006,  Tlm«  0f  retupAlav  linbeaa  corpus* 

Where  a  writ  of  habens  corpus  is  returnable  on  a  day  certain, 
the  return  must  be  made  at  the  time  and  place  speciied  Ul1^r^\n. 
Where  auch  a  writ  is  returnable  forthwith,  at  a  place  witnin 
twentv  miles  of  the  place  of  service,  the  return  mnst  be  made, 
and  the  prisoner  must  be  produced,  within  twenty-four  hours 
after  service;  and  the  like  time  must  be  allowed,  for  each 
additional  twenty  miles. 

Id.,  8  95, 

I  2007.  Pumlabment  for  Bon-payioeiit  of  costs. 

For  non-payment,  upon  demand,  of  the  costs  awarded  by  a 
final  order,  made  in  a  special  proceeding  tnotituted  bj  Btate 
writ,  except  where  a  peremptory  writ  of  mandamus  is  awarded, 
after  the  issning  of  an  alternative  mandamus,  the  person  required 
to  pay  the  same  may  be  punishea  for  a  contempt  of  the  court 
awarding  them, 'or  of  which  the  judge  awarding  them  is  a  meni- 
ber,  as  if  the  final  order  was  a  final  judgment  of  the  court. 

MM 
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ARTICIiB  SECOND. 

IhewrUofhabeaBeorpuSftobringupaper9ontotut{fif. 

a««.  2008.  Habeas  corpaa  to  teatlff;  wUen  allowed  by  eotirt  or  ^l4fO. 
9UW.  ld.i  wben  allowed  by  Judge. 
ioiO.  Id.;  In  eait  before  Justice  of  the  peace,  etc. 
Mil.  The  last  three  sections  qnaUfled. 
2012.  Applies tloo;  how  made. 
2iat.  CerulQ  pdflonefB  to  be  remanded. 
2014.  Ottcer  to  obej  aod  retosn  writ. 

f  2006.  H»bea«  corpa«  to  testify  |  wliett  allowed  by  oowt 

A  court  of  record,  other  than  a  justices'  court  of  a  dty,  or  a 
Judse  of  such  a  court,  or  a  justice  of  the  supreme  court,  has 
power,  upon  the  application  of  a  party  to  an  action  or  special 
proceeding,  civil  or  criminal,  pending  therein,  to  issue  a  writ  of 
habeas  corpus,  for  the  purpose  of  bringing  before  the  courL  a 
prisoner,  detained  in  a  jail  or  prison  withi^  the  State,  to  tesofy 
as  fl  witness  iti  the  action  or  special  proceeding,  in  benalf  of  the 
applicant. 

2  R.  S.  668,  f  1  (2  Edm.  SAO),  am'd.      See  f  2011,  poet. 

(  2009.  [Aiia'd,  1805.]     Id.;  wben  allotred  by  Judse. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme 
court,  upon  the  application  of  a  party  to  a  special  proceeding, 
civil  or  criminal,  pending  before  any  officer  or  body,  authorized 
to  examine  a  wfttiess  therein.  In  a  case  specified  in  this  section, 
the  writ  may  atso  be  issued  by  a  county  judge  or  a  special  county 
judge,  residing  within  the  county  where  the  officer  resides,  be^. 
fore  whom,  or  tLe  court  or  other  1>ody  sits,  In  or  before  which, 
the  special  proceeding  is  pending. 

Id.,  I  8;  L.  1896,  ch.  046. 

I  dOlO.  [Aa'd,  1895.}  Id.  I  la  unit  before  Jaatloe  of  tbe 
yeaeey  ete. 

Bach  a  writ  may  also  be  issued  by  a  justice  of  the  supreme  court, 
upon  the  application  of  a  party  to  an  action,  pending  before  a 
justice  of  the  peace,  or  in  a  justices'  court  of  a  dty,  or  a  district 
court  of  the  city  of  New-lTork,  to  bring  before  the  justice  or  court, 
to  be  examined  as  a  witness,  a  prisoner  confined  in  the  jail  of  the 
county  where  the  action  is  to  be  tried,  or  an  adjoining  county. 
In  a  case  specified  in  this  section,  the  writ  may  also  be  issued  by 
a  county  judge,  or  a  special  county  judge,  residing  within  the 
county  where  the  justice  resides,  or  the  court  is  located,  or  the 
prisoner  is  confined,  as  the  case  may  be. 

Id.,  I  4,  ain*d;  L.  1886.  ch.  846. 

i  9011.   [Am^d,  1805.]    The  last  three  aeetlons  qnaUfled. 

A  writ  shall  not  be  issued,  by  virtue  of  either  of  the  last  three 
sections,  to  bring  up  a  prisoner  sentenced  to  death.  Nor  shall  it 
be  issued  to  bring  up  a  prisoner  confined  under  any  other  sentence 
for  a  felony:  exreot  where  the  application  is  made  in  behalf  of  the 
people  to  bring  him  up  as  a  witness  on  the  trial  of  an  indictment, 
and  then  only  by  and  in  the  discretion  of  a  justice  of  the  supreme 
court   upon    such   notice   to   the  district-attorney  of  the  county 
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wherein  the  prisoner  was  conTicted,  and  upon  such  terms  and 
conditions,  and  under  such  regulations,  us  the  judge  prescribes. 

SabtUtUtod  for  2  R.  8.  SS0,  iMurt  of  1 1 ;  L.  1895,  ch.  MG. 

i  8012.   Application)  boir  made. 

An  application  for  a  writ,  made  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  must  be  verified  by  affidaTit, 
and  must  state: 

1.  The  title  and  nature  of  the  action  or  special  proceeding,  in 
regard  to  which  the  testimony  of  the  prisoner  is  desired:  and  the 
court,  or  body  in  or  before  which,  or  the  officer  before  whom,  it  is 
pending. 

2b  That  the  testimony  of  the  prisoner  is  material  and  neces- 
sary to  the  applicant,  on  the  trial  of  the  action,  or  the  hearing  of 
the  special  proceeding,*  as  he  is  advised  by  counsel  and  verily 
believes. 

3.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a  sentence 
for  a  felony. 

But  where  the  attorney-general  or  district-attorney  makes  the 
application,  he  need  not  swear  to  the  advice  of  counsel. 
Id..  1 3. 

I  aOlS.  Certain  prisoners  to  be  remanded. 

The  return  to  a  writ,  issued  as  prescribed  in  this  article,  must 
state  for  what  cause  the  prisoner  is  held;  and  if  it  appears  there- 
from, that  he  is  held  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  or  by  virtue  of  a  commitment  upon  a  criminal 
cnarge,  he  must,  after  having  testified,  be  remanded,  and  again 
committed  to  the  prison,  from  which  he  was  taken. 
SabtUtuted  for  Id..  IS. 

i  aol4.  omcer  to  obey  A^nd  retnm  ^rvit. 

Any  ofiScer  to  whom  a  writ,  issued  as  prescribed  in  this  article, 
is  delivered,  must  obey  the  same,  according  to  the  exigency 
thereof,  and  make  a  return  thereto  accordingly.  If  he  refuses  or 
neglects  so  to  do,  he  forfeits  to  the  people,  if  the  writ  was  issued 
upon  the  application  of  the  attorney-general  or  a  district-attorney, 
or,  in  any  other  case,  to  the  party  on  whose  application  the  wrft 
was  issued,  the  sum  of  five  hundred  dollars.  But  where  the 
prisoner  is  confined  under  a  sentence  to  death,  a  return  to  that 
effect  is  a  sufficient  obedience  to  the  writ,  without  producing  him. 

ld..llQ,sm*d. 
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ARTICI.B  THIRD. 


ThtKrit  of  Ao&MH   eorput,  and  the  terit  of  oertiorari,  toiftquire 
into  the  coHte  of  deteatiiM. 


I:  xnattXtrtor  fefoMBs. 


i  aoiS.  Wko  ratltlcd  to  'pFonccnte  the  wrlta.  H*lM*v 
eorvB>  ^»r  Isane  on  SnndBj. 

A  penoD  iroprifloned  or  rrstrained  in  his  Iibert7.  within  the 
State,  tor  any  cause,  or  upon  any  pretence,  is  entitled,  eiccpt  in 
one  of  the  cases  specified  in  the  next  section,  to  a  writ  of  bab^ai 
corpus  or  a  writ  or  cerliorsri,  as  prewribpd  in  thin  article,  tor  the 
parposeof  inquiring  into  the  rnuRe  of  flipimprlsoniwnt  orroslraiDt, 
and,  fu  a'caae  preacribed  by  law,  of  delirerinir  him  theretrim.  A 
writ  ot  bab^U  eorpUB  may  be  issued  and  served  under  this  section, 
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on  the  first  day  of  the  week,  oommonly  called  Sunday;  bat  it  can- 
not be  made  returnable  on  that  day. 

a  H.  4.  sat,  I  31  (8  Bdm.  sa).  an'4. 

I  lOie.  IVkeM  Meltker  writ  aliall  be  allowed. 

A  pereon  is  not  entitled  to  either  of  th^  writs  specified  in  the 
last  section,  in  either  of  the  following  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  Tirta*  of  a 
mandate,  issued  by  a  court  or  a  judge  of  the  United  States,  in  a 
case  where  such  courts  or  judges  hare  exclusire  jurisdiction  under 
the  laws  of  the  United  States,  or  have  acquired  exclusive  jurisdic- 
tion by  the  commencement  of  legal  proceedings  In  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of 
the  final  judgment  or  decree,  of  a  competent  tribunal  of  civil  or 
criminal  jurisdiction;  or  the  final  order  of  such  a  tribunal,  made  in 
a  special  proceeding,  instituted  for  any  cause,  except  to  punish 
him  for  a  contempt;  or  by  virtue  of  an  execution  or  other  process, 
issued  upon  such  a  judgment,  decree^  or  final  order. 

Id.,  I  2S,  «m*d. 

I  9017.  [Am'd,  189S.]  9ow  and  to  whom  appllentloa  ff«r 
habeas  eorpae  or  eertlorarl  made. 

Application  for  the  writ  must  be  made,  by  a  written  petition, 
signed,  either  by  the  person  for  whose  relief  it  is  intended,  or  by 
some  person  in  his  behalf,  to  either  of  the  following  courts  or 
officers: 

1.  The  supreme  court,  at  a»special  term  or  the  appellate  divi- 
sion thereof,  where  the  prisoner  is  detained  within  the  judicial 
district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the 
supreme  court  at  chambers,  being  or  residing  within  the  county, 
where  tne  prisoner  is  detained;  or,  if  there  is  no  such  officer  within 
that  city  or  county,  capable  of  acting,  or,  if  all  those  who  are 
capable  of  acting  and  authorised  to  grant  the  writ,  are  absent,  or 
have  refused  to  grant  it,  then  to  an  officer,  authorised  to  perform 
those  duties,  residing  in  an  adjoining  county. 

Id.,  I  28,  am*d;  I<.  1896.  ch.  M6. 

I  2018.  Application  In  another  conntyf  proof  reavtred. 

Where  application  for  either  writ  is  made  as  prescribed  in  sub- 
division third  of  the  last  section,  without  the  county  where  the 
prisoner  is  detained,  the  officer  must  require  proof,  oy  the  oath 
of  the  person  applying,  or  by  other  sufficient  evidence,  of  the  facts 
which  authorize  him  to  act  as  therein  prescribed;  and  if  a  judge 
111  that  county,  authorised  to  grant  the  writ.  Is  said  to  be  Incapable 
of  acting,  the  cause  of  the  incapacity  must  be  specially  set  forth. 
If  such  proof  is  not  produced,  the  application  mttst  be  denied. 

Id..  I  24,  mm'd. 

I  9019.  Contents  of  petition. 

The  petition  must  be  verified  by  the  oath  of  the  petitioner,  to 
the  effect  that  he  believes  it  to  be  true;  and  must  state,  in  sub- 
stance: 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for.  Is 
imprisoned,  or  restrained  in  his  liberty;  the  place  wnere,  mu< 
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ft  is  unknown,  and  the  officer  or  person  by  whom,  he  is  so  im- 
priiioned  or  restrained,  naming  both  parties,  if  their  names  ate 
known,  and  describing  either  party,  whose  name  is  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained  by 
Ttrtne  of  any  judgment,  decree,  final  order  or  process,  specified 
in  section  2016  of  this  act. 

3.  The  cause  or  pretence  of  the  imprisonment  or  restrnint,  ac- 
cording to  the  best  knowledge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  mandate,  a 
copy  thereof  mnst  be  annexed  to  the  petition :  unless  the  petitionee 
aTers,  either,  that  by  reason  of  the  remoTal  or  concealment  of  the 
prisoner  before  the  application,  a  demand  of  such  a  copy  could  not 
be  made,  or  that  snch  a  demand  was  made,  and  the  legal  fees  for 
tile  copy  were  tendered  to  the  officer  of  other  person,  having  the 
prisoner  in  his  custody,  and  that  the  copy  was  refused. 

6.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must 
state  to  what  the  alleged  Illegality  consists,  (^ee  f  2033.) 

6.  It  mnst  specify  whether  the  petitioner  applies  for  th^  writ  of 
habeas  corpus,  or  for  tll!%  wxit  of  cestiorari* 

8  ft.  A.  MB,  I  as. 

9  aoso.  When  yrttt  mnmt  he  c;ranted;  penaltr  tor  returning* 

A  court  or  a  judge,  authorized  to  ^ant  either  writ,  must  grant 
It  without  delay,  whenever  a  petition  therefor  is  presented,  as 
prescribed  in  the  foregoing  sections  of  this  article  unless  it  ap- 
pears, from  the  petition  itself,  or  the  documents  annexed  thereto, 
that  the  petitioner  is  prohibited  by  law  from  prosecuting  the  wr|t. 
For  a  violation  of  this  seotion,  a  judge,  or,  if  the  application  was 
made  to  a  court,  each  member  of  the  court,  who  assents  to  the. 
violation,  forfeits  to  the  prisoner  one  thousand  dollars,  to  be  re« 
covered  by  an  action  in  his  nalne»  or  in  the  name  of  the  petitioner 
to  his  use. 

M.,  H  as  sad  81. 


1.  [Aas'A,  18BB.1     Popitt  of  wvit  of  1ia%ea«  oovp^a. 

The  writ  of  habeas  corpus,  issued  as  prescribed  in  this  article, 
most  be  substantially  in  the  following  form,  the  blanks  being 
prope^  filled  up: 

**  Tlie  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  "  to  A.  B.") 

"  We  command  you,  that  you  have  the  body  of  C.  D.,  by  yon 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  sneh  imprisonment  and  detention,  by  whatsoever  name 

the  said  C.  D.  is  called  or  charged,  before  ",   ("the 

supreme  court,  at  a  special  term  or  term  of  the  appellate  division 
thereof,  to  be  held  ",  or  "  E.  F.,  justice  of  the  supreme  court '% 

or  otherwise,  as  the  case  may  be)  "  at  —  on  "  [or 

"  immediately  after  the  receipt  of  this  writ  ",]  "  to  do  and  receive 
what  shall  then  and  there  be  considered,  concerning  the  said  C.  D. 
And  have  you  then  there  this  writ. 

*•  Witness, ,  one  of  the  justices  "  (or  "  judged  ">  '*  6t 

the  said  court ",  (or  "  county  judge  '*,  or  otherwise,  as  the  case 

may  be,)»  "  the  -: day  of  ,  in  the  year 

efghteen  hiradred  and  ". 

M.,  1  27;  L.  1W8,  ch.  U». 

ftoa 
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1  2022.  [Ain'd»  1SI>5.]    Form  of  writ  of  certiorari. 

The  writ  of  certiorari,  issued  as  prescribed  in  this  article,  must 
be  substantially  in  the  following  form,  the  blanks  being  propeiiy 
filled  up: 

*•  Tne  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  "  to  A.  B/*) 

"  We    command    you,    that   you    certify   fully   and    at    laise. 

to **,  ('*  the  supreme  court,  at  a  special  term  or  term  of 

the  appellate  division  thereof,  to  be  held  *\  or  **  B.  F.,  justice  of 
the  supreme  court",  or  otherwise,  as  the  case  may  be,) 
**  at ,  on '\  [or  **  immediately  after  the  re- 
ceipt of  this  writ",]  "the  day  and  cause  of  the  imprisonment  of 
C  !>.,  by  you  detained,  as  it  is  said,  by  whatsoever  name  the  saiU 
C.  n.  Is* called  or  charged.    And  have  you  then  there  this  writ  *'. 

"Witness, ^  one  of  the  justices  ",  (or  "judges  ")  *'  of 

the  said  court  ",  (or  "  county  judge,"  or  otherwise,  as  the  case  ma  - 

be,)  "  the day  of  ,  in  the  year  eighteen  h«u- 

dred  and ". 

2  R.  S.  668,  fi  28;  L.  1885.  cb.  046. 

f  2023.  -Wbeii  writ  ret«rnable  before  anotbeY  Itidflre^ 

If  application  for  either  writ  is  made  to  the  supreme  court,  or 
to  a  justice  thereof,  in  a  county  other  than  that  wnere  tJie  person 
is  imprisoDod  or  confined,  the  writ  may  be  made  returnable,^  m  its 
or  his  discretion,  before  any  judge  authorized  to  grant  it|  in  the 
county  of  the  imprisonment  or  confinement. 

L.   1837,   ch.  240,   §  1    (4  Bdm.  681). 

S  a024.  Wben  writ  sitAcient. 

The  writ  of  habeas  corpus  or  the  writ  of  certiorarf  shall  not  be 
disobeyed,  for  any  defect  of  form,  and  particularly  in  either  of 
the  following  cases: 

1.  If  the  person  hnvlng  the  custodv  of  the  prisoner  is  designated, 
either  by  his  name  of  ofiice,  if  he  has  one,  or  by  his  own  name; 
or,  if  both  names  are  unknown  or  uncertain,  by  an  assumed  ap- 
pellation. Any  person  upon  whom  the  writ  is  served^  is  deemed  to 
be  the  person  to  whom  it  is  directed,  although  it  is  directed  to  him 
by  a  wrong  name  or  description,  or  to  another  peraoB. 

2.  If  the  person  directed  to  be  produced  is  designated  by  name, 
or  otherwise  described  in  any  way,  so  as  to  be  identified  as  the 
person  intended. 

2  R.  B.  663,  {  29. 

S  2025.  Wbcn  writ  to  issue  witbovt  applieattoii* 

Where  a  justice  of  the  supreme  court,  in  court  or  out  of  court, 
has  evidence,  in  a  judicial  proceeding  taken  before  him,  that  any 
person  is  illegally  imprisoned  or  restrained  in  his  liberty,  within 
the  State;  or  where  any  other  judge,  authorized  by  this  article  to 
grant  the  writs,  has  evidence,  in  like  manner,  that  any  person  is 
thus  imprisoned  or  restrained,  within  the  county  where  tne  judge 
resides;  he  must  issue  a  writ  of  habeas  corpus  or  a  writ  of  cer- 
tiorari, for  the  relief  of  that  person,  although  no  application  there- 
for has  been  zns.de. 

Id.,  f  30 

I  MM.  Retara;  its  cont«ata. 

The  person  upon  whom  either  writ  Aas  been  dnly  sirred,  i 
state,  plainly  and  unequivocally  'a  dis  return: 
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1.  Whether  or  not,  at  the  time  when  the  writ  was  served,  or  at 
anj  time  theretofore  or  thereafter,  he  had  iu  his  custody^  or 
under  his  power  or  restraint,  the  person  for  whose  relief  the  writ 
was  iBsned. 

2.  If  he  so  had  that  person,  when  the  writ  was  served,  and  still 
has  him,  the  authority  and  true  cause  of  the  imprisonment  or  re- 
straint, setting  it  forth  at  length.  If  the  prisoner  is  detained  by 
▼irtue  of  a  mandate  or  other  written  authority,  a  copy  thereof 
must  be  annexed  to  the  return,  and,  upon  the  return  of  the  writ, 
the  original  must  be  produced,  and  exhibited  to  the  court  or  judge. 

8i.  If  he  so  had  the  prisoner  at  any  time,  but  has  transferred  the 
custody  or  restraint  of  him  to  auother,  the  return  must  conform 
to  the  return  required  by  the  second  subdivision  of  this  section, 
except  that  the  substance  of  the  mandate  or  other  written  author- 
ity may  be  given,  if  the  original  is  no  longer  in  his  hands;  and 
that  the  return  must  state  particularly  to  whom,  at  what  time,  for 
what  cause,  and  by  what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and,  unless 
he  is  8  sworn  public  officer,  and  makes  his  return  in  his  official 
capacity,  it  must  be  verified  by  his  oath. 

2  B.  8.  563.  I  32. 

f  90aT«  Habeas  corpus  |  body  of  prisoner  to  be  prodoeedy 
walessy  ete. 

The  person,  upon  whom  a  writ  of  habeas  corpus  has  been 
duly  served,  must  also  bring  up  the  body  of  the  prisoner  in  his 
custody,  according  to  the  command  of  the  writ;  unless  he  states, 
in  his  return,  that  the  prisoner  is  so  sick  or  infirm,  that  the 
production  of  him  would  endanger  his  life  or  his  health. 

Id..  I  83  and  psrt  of  S  48. 

f  2028.  Proeeedlnva  on  disobedience  of  writ. 

Where  a  person,  who  has  been  duly  served  with  either  writ, 
refuses  or  neglects,  without  sufficient  cause  shown  by  him,  fully 
to  obey  it,  as  prescribed  in  the  last  two  sections,  the  court  or 
judge,  before  which  or  whom  it  is  made  returnable,  upon  proof 
of  the  due  service  thereof,  must  forthwith  issue  a  warrant  of 
attachment,  directed  generally  to  the  sheriff  of  any  county 
where  the  delinquent  may  be  found,  or,  if  the  delinquent  is  a 
sherifiP.  to  any  coroner  of  his  county,  or  to  a  particular  person 
specially  appointed  to  execute  the  warrant,  and  designated 
therein;  commanding  such  officer  or  other  person  forthwith  to 
apprehend  the  delinquent,  and  bring  him  before  the  court  or 
judge.  Upon  the  delinquent  being  so  brought  up,  an  order  must 
be  made,  committing  him  to  close  custody  in  the  jail  of  the 
county  in  which  the  court  or  judge  is;  or,  If  he  is  a  sheriff,  in 
the  jail  of  a  county,  other  than  his  own,  designated  in  the  order: 
and,  in  either  case,  without  being  allowed  the  liberties  of  the 
jail.  The  order  must  direct  that  he  stand  committed,  until  he 
makes  return  to  the  writ,  and  complies  with  any  ordor,  which 
may  be  made  by 'the  court  or  judge,  in  relation  to  the  person 
for  whose  relief  the  writ  was  msned. 

Id.,  if  84  and  86. 

I  9CKt9.  Td.f  precept  to  brlnar  np  prisoner. 

The  court  or  judge  may  also,  in  its  or  his  discretion,  at  thi 
time  when  the  warrant  or  »ttarhment  Is  issued,  or  afterwards. 
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issue  a  precept  to  the  sheriff,  coroner,  or  other  person,  to  whom 
the  warrant  is  directed,  commanding  him  forthwith  to  briu^ 
before  the  court  or  judge  the  person  for  whose  benefit  the  writ 
was  granted,  who  must  thereafter  remain  in  the  custody  of  the 
officer  or  person  executing  the  precept,  until  discharged,  bailed, 
or  remanded,  as  the  court  or  judge  directs. 

2  B.  S.  503.  i  86. 

I  2030.  Id.)  jtonvev  of  county  may  be  called. 

The  sheriff,  coroner,  or  other  person,  to  whom  a  warrant  of 
attachment  or  precept  is  directed,  as  prescribed  in  either  of  the 
last  two  sections,  may,  in  the  execution  thereof^  call  to  his  aid 
the  power  of  the  county,  as  the  sherifif  may  do,  m  the  execution 
of  a  mandate  issued  from  a  court  of  record. 

Id..  «  37. 

i  2031.  Proceed! ns*  on  return  of  habeas  corpa*. 

The  court  or  judge,  before  which  or  whom  the  prisoner  is 
brought  by  virtue  of  a  writ  of  habeas  corpus,  issued  as  prescribed 
in  this  article,  must,  immediately  Jifter  tfie  return  of  the  writ, 
examine  into  the  facts  allopod  in  tho  n^turn,  and  into  the  cause 
of  the  imprisonment  or  restraint  of  tho  prisoner;  and  must  malse 
a  final  order  ^o  discharge  him  therefrom.  If  no  lawful  cause  for 
the  imprisonment  or  restraint  or  for  the  continuance  thereof, 
is  shown;  whether  the  same  W'as  upon  a  commitment  for  an  actual 
or  supposed  criminal  matter,  or  for  some  othei  cause. 

Id.,  {$  38  and  39. 

9  2032.    [Am'd,    1900.]      'U'^hen    prisoner   to    be    remanded* 

The  court  or  judge  must  forthwith  make  a  final  order  to  re- 
maud  the  prisoner,  if  it  appears  that  ho  is  detained  in  custody 
for  either  of  the  foUowinjr  causes,  and  that  the  time  for  which 
he  may  lejrally  lie  so  detained  has  not  expired: 

1.  By  virtne  of  a  mandate  issued  by  a  court  or  a  judge  of 
the  t'nited  States,  in  a  ca-^e  wiure  siu-h  eonrts  or  judges  have 
exclusive  jurisdiction. 

2.  By  virtne  of  the  final  judgment  or  decree  of  a  competent 
tribunal,  of  civil  or  criminal  jurisdiction:  or  the  final  order  of 
such  a  tribunal,  niadi^  in  a  special  proceeding,  instituted  for  any 
cause,  ('xcept  to  punish  him  for  a  contempt;  or  by  rirtuc  of  an 
execuTjon  or  other  process,  issued  upon  such  a  judgment,  decree, 
or  final  order. 

y.  For  a  criminal  contempt,  d(^fined  in  section  seven  hundred 
and  fifty  of  the  judiciary  law,  and  specially  and  plainly  eharjfcd 
in  a  commit nicut,  nnuie  by  a  court,  olllcer,  or  body,  having  au- 
thority to  eon  unit  f()r  the  contempt  so  charged. 

1(1..  t  4o.  Atncnrloa  hy  1..  1000,  cli.  Go,  §  3.  Sec  aoto  67  of  notes  of 
Board   of   Statutc»ry   rtmsoiMation   at  end   ot  cvkIc. 

9  20;t:s.    Wlten   to    be   disehari?ed  in  elvil   caaea. 

if  it  appears  upon  the  return,  that  the  prisoner  is  in  custody, 
by  virtue  of  a  nuindate  in  a  civil  cause,  lie  can  be  discharged, 
only  in  one  of  the  fnliowing  eases: 

1.  \\'h('re  the  jurisdiction  of  the  court  which,  or  of  the  officer 
who.  issued  the  mandate,  has  been  exceeded,  either  as  to  matter, 
pUice.  sum.  or  person. 

2.  AVhere,  although  the  original  imprisonment  waa  lawful,  yet 
by  some  act,  cuuis.sion,  or  event,  which  has  taken  place  after- 
wards, ihe  prisouor  hati  become  entitled  to  be  discharged. 

612 
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S.  Where  tbe  mandate  ia  defectiye  in  a  matter  of  tnbitance 
reqaired  by  law,  rendering  it  void. 

4u  Where  the  mandate,  although  in  proper  form,  waa  issued 
in  a  case  not  allowed  by  law. 

5.  Where  the  person,  having  the  custody  o£  the  prisoner  under 
the  mandate,  is  not  the  person  empowered  by  law  to  detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment,  decree^ 
or  order  of  a  court,  or  by  a  provision  of  law. 

2  B.  S.  5€S.  i  41. 

§  2034.  Tl&e  last  section  qLvallfled. 

But  a  court  or  judge,  upon  the  return  of  a  writ  issued  as  pre- 
scribed in  this  article,  shall  not  inquire  into  the  legality  or  justice 
of  any  mandate,  judgment,  decree,  or  final  order,  specified  in  the 
last  section- but  one,  except  as  therein  stated. 

Id.,  S  42. 

f  2035«  Proc^ediBtfS  on  trreflrnlar  commitment. 

If  It  appears  that  the  prisoner  has  boon  legally  committed  for 
a  criminal  offence,  or  if  he  appears  by  the  testimony  offered  with 
the  return,  or  upon  the  hearing  thereof,  to  be  guilty  of  such 
an  offence,  although  the  commitment  is  irregular,  the  court  or 
judge,  before  which  or  whom  he  is  brought,  must  forthwith 
make  a  final  order,  ^o  discharge  him  upon  his  giving  ball,  if  the 
case  is  bailable;  or,  if  it  is  not  bailable,  to  remand  bim.  Where  . 
bail  is  given  pursuant  to  an  order,  made  as  prescribed  in  this 
section,  the  proceedings  are  the  same  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  prisoner  is  entitled 
to  be  balled. 

Id.,  S  43. 

f  2036.  Id.;  wlien  prisoner  may  be  committed  to  anotlier 
officer. 

•  Where  a  prisoner  is  not  entitled  to  his  discharge,  and  is  no(t 
bailed,  he  must  be  remanded  to  the  custody,  or  placed  under  the 
restraint,  from  which  he  was  taken,  unless  the  person.  In  whose 
custody,  or  under  whose  restraint  he  was,  is  not  lawfully  enti- 
tled thereto;  in  which  case,  the  order  remanding  him  must 
commit  him  to  the  custody  of  the  officer  or  person  so  entitled. 

Id.,  i  44. 

%  2037.  Custody  of  prisoner  pending  the  proceedlnfps. 

Pending  the  proceedings,  and  before  a  final  order  is  made 
upon  the  return,  the  court  or  judge,  before  which  or  whom  the 
prisoner  is  brought,  may  either  commit  him  to  the  custody  of  the 
sheriff  of  the  county  wherein  the  proceedings  are  pending,  or 
place  him  in  such  care  or  custody,  asjiis  age  and  other  circum- 
stances require. 

Id.,  f  46. 

S  2038.  Notice  to  person  Interested  In  detention. 

Where  it  appears,  from  the  return  to  either  writ,  that  the 
prtsoaer  is  in  custody  by  virtue  of  a  mandate,  an  order  for  his 
discharge  shall  not  be  made,  until  notice  of  the  time  whi*n,  and 
the  place  where,  the  writ  is  returnable,  or  to  which  the  hearing 
has  been  adjourned,  as  the  case  may  be.  has  been  either  person- 
ally aerred,  eight  days  previously,  or  given  in  such  other  manner, 
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aud   for  such   previous   length   of   time,   as   the  court   or  jnd^e 
prescribes,  as  follows. 

1.  Where  the  mandate  was  issued  or  made  in  a  civil  action  or 
special  proceeding,  to  the  person  who  has  an  interest  in  contino- 
ing  the  imprisonment  or  restraint,  or  his  attorney. 

2.  In  every  other  case,  to  the  district  attorney  of  the  county, 
within  which  the  prisoner  was  detained,  at  the  time  when  the 
writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  is 
given  as  prescribed  in  the  first  subdivision  of  this  section,  be- 
comes  a   party    to   the   special    proceeding. 

2  B.  S.  563.  81  46  and  47,  am'd  by  L.  1837,  ch.  240,  |  2  (4  Edm.  6S1). 

I  2088.  Prisoner  may  controvert  retnmt  proof*  tltere* 
npon. 

A  prisoner,  produced  upon  the  return  of  a  writ  of  habeas 
corpus  may,  under  oath,  deny  any  material  allegation  of  the 
return,  or  make  any  allegation  of  fact,  showing  either  that  his 
imprisonment  or  detention  is  unlawful,  or  that  he  Is  entitled 
to  his  discharge.  Thereupon  the  court  or  judge  must  proceed, 
in  a  summary  way,  to  hear  the  evidence,  produced  in  support  of 
or  against  the  imprisonment  or  detention,  and  to  dispose  of  the 
prisoner  as  the  justice  of  the  case  requires. 

Id.,   I  48. 

.  I  2O40.  Prooeedlnffs  npon  ■icknesa>  etc.,  of  prisoner. 

Where  the  return  to  a  writ  of  habi'as  corpus  states  that  the 
prisoner  is  so  sick  or  infirm,  that  the  production  of  him  would 
endanger  his  life  or  health,  and  the  return  is  otherwise  sufficient, 
the  court  or  judge,  if  satisfied  of  the  truth  of  that  statement, 
must  decide  upon  the  return,  and  dispose  of  the  matter,  as  if  a 
writ  of  certiorari  had  been   issued. 

Id.,  I  49. 

I  2041.  IVhen  certiorari  to  isane  on  application  for 
habeas  corpiis. 

Where  an  application  is  made  for  a  writ  of  habeas  corpus, 
as  prescribed  m  this  article,  and  it  appears  to  the  court  or 
judge,  upon  the  petition  aud  the  documents  annexed  thereto,  that 
the  cause  or  offence,  for  which  the  party  is  imprisoned  or  de- 
tained, is  not  bailable,  a  writ  of  certiorari  may  be  granted,  in- 
stead of  a  writ  of  habeas  corpus,  as  if  the  application  had  been 
nuKle  for  the  former  writ. 

Id.,  I  50. 

I  2042.  Proceedings  npon  Its  retnm. 

Upon  the  return  to  such  a  writ  of  certiorari,  the  court  or 
judge,  before  which  or  whom  it  is  returnable,  must  proceed  as 
upon  a  return  to  a  writ  of  ha1>eas  corpu.^.  and  must  hear  the 
proofs  of  the  parties,  in  support  of  and  against  the  return. 

Id.,  I  51. 

I  2043.  rAm*d,  lAl.'t.l  When  «1ischarse  to  he  grrantedf 
when  proceeding's  to  cease. 

If  it  appears,  that  the  prisoner  is  unlawfully  imprisoned  or 
restrained  in  his  liberty,  the  court  or  judge  must  make  a  final 
order,  discharging  him  forthwith.  If  it  appears  that  he  is  law- 
fully imprisoned  or  detained,  and  is  not  entitled  to  be  bailed, 
the  court  or  judge  mnst  make  a  final  order,  dismissing  the  pro- 
ceedings.   A  final  order  madw  in  a  uroceedinc  brouKht  on  behalf 
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of  a  perKon  imprisoned  or  d<'t'iiined  in  any  of  tbe  state  hospitals 
mentioned  in  section  forty  of  the  insanity  law  or  hi  the  Mattea- 
wan  State  Hospital  or  in  the  l>anneinora  hoHpital  for  insane  con- 
victs, shall  lo  oonelnsivp  evidence,  npon  a  henrinp:  of  any  mibse- 
qnent  proceeding  involving  the  detention  of  the  nnme  person,  of 
all  the  facts  determined  by  the  court,  unless  snch  final  order 
shall   otherwise  specify. 

2  R.  8.  563.  f  62.  am*d.     Am*d  L.  1013,  ch.    544.     In  effect  May  16,  1913. 

%  204k4.  JUThen,  certiorari  does  not  preTent  habeaa  corpvs. 

Notwithstanding  a  writ  of  certiorari  has  been  issued  or 
returned,  as  prescribed  in  this  article,  the  court  or  judge,  before 
^vhich  or  whom  it  is  returnable,  may  issue  a  writ  of  habeas 
corpus,  which  is,  in  nil  respects,  subject  to  the  foregoing  provi- 
sions of  this  article,  relating  to  the  latter  writ.  Tf  the  court  or 
judge  refuses  a  writ  of  certiorari,  or,  upon  the  return  thereof, 
refuses  to  discharge  the  prisoner,  the  latter  may  claim,  and  is 
entitled  to,  the  writ  of  habeas  corpus,  as  prescribed  in  this 
article. 

Id.,  i  03. 

I  2046.  Ball  on  eertlorari;  -vrhen.  and  ho^^  ordered. 

If,  upon  the  return  to  a  writ  of  certiorari,  issued  as  prescribed 
in  this  article,  it  appears,  that  the  person  imprisoned  or  detained 
is  entitled  to  be  bailed,  the  court  or  judge  must  make  a  final 
order,  fixing  the  sum  in  which  he  is  to  be  admitted  to  bail; 
specifying  the  court,  and  the  term  thereof,  at  which  he  is  re- 
quired to  appear;  and  directing  his  discharge,  upon  bail  being 
^iven  accordingly,  as  required  by  law.  If  suflflcient  bail  is  im- 
mediately offered,  the  court  or  judge  must  take  it;  otherwise,  bail 
may  be  given  afterwards,  as  prescribed  in  the  next  section. 

Id.,  f  54,  am'd. 

I  2040.  [Am'd,  1806.]     Id.;  by  Trhom  and  how  taken. 

Upon  the  production  of  the  order,  or,  if  it  was  made  by  a 
court,  of  a  certified  copy  thereof,  to  a  justice  of  the  supreme 
court,  or  to  the  county  judge  or  special  county  judge  of  the 
county,  where  the  prisoner  is  detained,  the  judge  must  take  the 
recognizance  of  the  prisoner,  with  two  sureties,  in  the  sum 
so  fixed,  conditioned  for  the  appearance  of  the  prisoner,  as  pre- 
scribed in  the  order.  Each  pers(m,  offering  himself  as  a  surety, 
must  show,  by  his  oath,  to  the  satisfaction  of  the  judge,  that  ho 
in  a  householder  in  the  county,  and  worth  twice  the  sum  in 
wliieh  he  is  required  to  be  bound,  over  and  above  all  demands 
af?ainst  him.  It  is  not  necessary,  that  the  prisoner  should  ap- 
pear in  person  before  the  judge,  to  acknowledge  the  recogniz- 
ance; but  it  may  be  acknowledged  by  the  prisoner,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded  in  the  county. 

Id.,  I  65,  am'd;  L.  18»6,  ch.  946. 

f  a047.  DlncharKe  of  prisoner  bailed. 

The  judge  must  immediately  file  the  recognisance  with  the 
clerk  of  the  court,  before  which  the  prisoner  is  bound  to  appear. 
He  must  also  make  a  certificate  upon  the  order,  or  the  certified 
copy  thereof,  to  the  effect  that  it  has  been  complied  with.  T'pon 
production  of  the  certificate,  the  prisoner  is  entitled  to  his  dis- 
charge from  imprisonment,  for  any  cause  stated  in  the  return 
to  the  certiorari. 

Id.,  f  56. 

616 
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§  2048.  Order  substltntecl  for  writ  of  OUcburcrei  serrtoe 

And  elKeot  tbereof. 

The  writ  of  discharge  is  abolished.  A  final  order  to  dischariro  a 
prisoner,  made  as  prescribed  in  this  article,  may  be  served  la  tike 
manner  as  an  injunction  order,  and  when  so  served,  it  may  be 
enforced  in  the  same  manner  as  a  nnal  judgment  in  a  civil  action, 
except  where  special  provision  for  its  enforcement  is  otherwise 
made  in  this  act.  Where  such  an  order  directs  a  discharge,  apon 
giving  bail,  the  service  thereof  is  not  complete  until  service  of  the 
certificate,  or  other  proof  prescribed  by  law,  showing  that  bail  has 
been  given,  as  required  thereby. 

See  U  610  and  1241,  ante. 

I  2040.  Knforolnir  order  for  dlscharir*!  peiutltyy  ete* 

Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  pre- 
scribed in  this  article,  may  be  enforced  by  the  court  which,  or  the 
judge  who,  made  the  same,  by  attachment,  as  for  a  neglect  to 
make  a  return  to  a  writ  of  habeas  corpus,  and  with  like  effect. 
A  person  guilty  of  such  disobedience  forfeits,  to  the  prisoner  ag- 
grieved, one  thousand  two  hundred  and  fifty  dollars,  in  addition  to 
the  damages  which  the  latter  sustains. 

Section  67,  R.  S.,  am*d.      See  I  2020,  ante,  and  §  2061,  post. 

i  2060.  "Whern  prisoner  dlsclaarared  not  to  be  re-lna- 
prisoned  i  ^rhen  lie  may  be. 

A  prisoner,  who  has  been  discharged  by  a  final  order,  made  upon 
a  writ  of  habeas  corpus  or  certiorari,  issued  as  prescribed  in  this 
article,  shall  not  be  again  imprisoned,  restrained,  or  kept  in 
custody,  for  the  same  cause.  But  it  is  not  deemed  to  be  the  same 
cause,  in  either  of  the  following  cases: 

1.  Where  he  has  been  discharged  from  a  commitment  on  a 
criminal  charge;  and  is  afterwards  committed  for  the  same 
offence,  by  the  lawful  order  or  other  mandate  of  the  court, 
wherein  he  was  bound  by  recognizance  to  appear,  or  in  which  he 
has  been  indicted  or  convicted  for  the  same  offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  de- 
fect of  proof,  or  for  a  material  defect  in  the  commitment;  and  is 
afterwards  arrested  on  sufficient  proof,  and  committed  by  a  lawful 
mandate  for  the  same  offence. 

3.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding,  for  an  illegality  in  the  judgment,  final  order,  or  other 
mandate,  as  prescribed  in  this  article;  and  is  afterwards  im- 
prisoncfl  by  virtue  of  a  lawful  judgment,  final  order,  or  other 
mandalo.  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding,  from  imprisonment  by  virtue  of  an  order  of  arrest; 
and  is  afterwards  taken  In  execution,  or  other  final  process,  in  the 
same  action  or  special  proceeding,  or  arrested  in  another  action  or 
special  proceeding,  after  the  first  was  discontinved. 

Id.,  §  50. 

S  8051.  Penalty  for  ▼iolntins  tbe  Immt  ■••ttMi. 

If  a  court,  or  jndge,  or  any  other  person,  in  the  execution  of 
a  judgment,  order,  or  other  mandate,  or  otherwise,  knowlngiy 
violates,  causes  to  be  violated,  or  assists  in  the  violation  of,  the 
last  section,  he,  or  if  the  act  or  omission  was  that  of  a  conrL  each 
member  of  the  court  assenting  thereto,  forfeits,  to  the  prisoner 
aggrieved,  one  thousand  two  hundred  and  fifty  dollars.  He  is  alto 
guilty  of  a  misdemeanor;  and,  upon  conviction  thereof,  slttli  be 
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pmiiBbed  by  fine,  not  ezceediDg  one  thousand  doUors,  or  by  iQ> 
prisonment,  not  exceeding  six  monUui,  or  by  l;)Otti  m  Uie  di9cretu>u 
oC  the  court. 
S  B.  S.  663,  i  90  and  part  of  i  64L 

I  9069.  Id.  I  for  coikcealins:  priaoner,  ^tc.^  to  avoid  trrlt. 

Any  one,  having  in  his  custody,  or  under  his  power,  a  person 
entitled  to  a  writ  of  habeas  corpus  or  a  writ  oi  certiorari,  as  pre- 
scribed in  this  article,  or  a  person  for  wliose  relief  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari  has  been  duly  issued,  as 
prescribed  in  this  article,  who,  with  intent  to  elude  the  seryice  of 
the  writ,  or  to  avoid  the  effect  thereof,  transfers  the  prisoner  to 
the  custody,  or  places  him  under  the  power  or  control,  of  another, 
or  conceals  him,  or  changes  the  place  of  his  confinement,  is  guilty 
of  a  misdemeanor;  and,  upon  conviction  thereof,  shall  be  punished 
as  specified  in  the  last  section. 

Id.,  H  ^h  02  and  remainder  of  M. 

I  90SS.  Id.  I  for  aldlnr»  eto. 

A  person  who  knowingly  assists  in  the  violation  of  the  last  sec^ 
tion,  is  guilty  of  a  misdemeanor:  and,  upon  conviction  thereoi^ 
•hall  be  punished  as  specified  in  tne  last  section  but  one» 

U.,  I  68. 

I  9054.  Wwrvaat  to  l^riAC  Up  pifisoner  abo«t  bela«  «•• 


Wliere  it  appears,  by  proof  satisfactory  io  a  court  or  judge. 
authorised  to  grant  either  writ,  that  a  person  is  held  in  unlawful 
confinement  or  custody,  and  that  there  is  a  good  reason  to  believe, 
that  he  will  be  carried  out  of  the  State,  or  suffer  irreparable  injury, 
before  be  can  be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of 
certiorari;  the  court  or  judge  must  issue  a  warrant,  reciting  the 
facts,  directed  to  a  particular  sheriff,  or  generally  to  any  sheriff  or 
constable,  or  to  a  person  specially  designated  therein;  and  com- 
manding him  to  take,  and  forthwith  to  bring  before  the  court  or 
Jndge*  the  prisoner,  to  be  dealt  with  according  to  law.  If  the  war- 
rant is  issued  by  a  court,  it  must  be  under  the  seal  thereof;  if  bjr 
a  Jndgeb  it  most  be  under  his  hand. 

M..  !«. 

f  MSB*  Wbea  offender  to  be  arrested. 

Where  the  proof,  specified  in  the  last  section,  is  also  sufficient 
to  Jnstify  an  arrest  of  the  person  having  the  prisoner  in  his  cus- 
tody, as  for  a  criminal  offence,  committed  in  taking  or  detaining 
bim,  the  warrant  must  also  contain  a  direction  to  arrest  that  per- 
•on,  for  the  offence. 

Id.,  I  08. 

i    206tf.   Bxeeatlon   of   vrarraati    proeeedlaiTs   to  relle'r^ 


The  officer  or  other  person,  to  whom  the  warrant  is  directed  and 
delivered,  must  execute  it  by  bringing  the  prisoner  therein  named, 
and  also,  if  so  commanded  in  the  warrant,  the  person  who  detains 
him,  before  the  court  or  judge  issuing  it;  and  thereupon  the  per- 
son detaining  the  prisoner  must  make  a  return,  in  like  manner, 
and  the  like  proceedings  must  be  taken,  as  if  a  writ  of  habeas 
eorpos  had  been  issued  in  the  first  instance. 

3d.,  I  or.  5iy 
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1  2SOS7*  Id.)  proceediniTB  to  puhIbIi  offender. 

If  the  person,  haviug  the  prisoner  in  his  custody,  is  brought 
before  the  court  or  judge,  as  for  a  criminal  offence,  he  is  entitled 
to  be  examined,  and  must  be  committed,  bailed,  or  discharged,  by 
the  court  or  judge*  as  ia  SLUjf  crlmiuai  case  of  the  same  nature. 

2  B.  8.  563,  i  68. 

I  2058«  Wlien  appeal  mar  be  taken  In  cnses  under  thim 
article. 

An  apoeal  may  be  taken  from  an  order  refusing  to  grant  a 
writ  of  habeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  in 
this  article,  or  from  a  final  order,  made  upon  the  return  of  such  a 
writ,  to  discharge  or  remand  a  prisoner,  or  to  dismiss  the  proceed- 
ings. Where  the  final  order  is  made,  to  discharge  a  prisoner, 
upon  his  giving  bail,  an  appeal  therefrom  may  be  taken, 
before  bail  is  given;  but  where  the  appeal  is  taken  by  the 
people,  the  discharge  of  the  prisoner  upon  bail  shall  not  be  stayed 
thereby.  An  appeal  does  not  lie,  from  an  order  of  the  court  or 
judge,  before  which  or  whom  the  .writ  is  made  returnable,  exceptt 
as  prescribed  in  this  section, 

SubBtitated  for  id.,  |  69.  , 

I  2058.  Id.  I  by  people. 

An  appeal  from  a  final  order,  discharging  a  prisoner  committed 
upon  a  criminal  accusation,  or  from  the  affirmance  of  such  an 
order,  may  be  taken,  in  the  name  of  the  people,  by  the  attorney- 
general  or  the  district-attorney. 

SubBtitnted  for  id.,  9I  70  and  71.    See  f«  1866-1861,  ante;  f  2121.  post. 

S  2000.  Prisoner  "Wbo  appeals  may  be  adntltted  to  ball. 

Where  a  prisoner,  who  stands  charged,  upon  a  criminal  accusa- 
tion, with  a  bailable  offence,  has  i;)erfoctcd,  or  intends  to  take,  an 
appeal  from  a  final  order  dismissing  the  proceedings,  remanding 
him,  or  otherwise  refusing  to  discharge  him.  made  as  prescribed 
in  this  article,  the  court  or  judge,  upon  his  application,  either 
before  or  after  the  final  order,  must,  upon  such  notice  to  the 
district-attorney  as  the  court  or  judge  thinks  proper,  make  an 
order,  fixing  vhe  sum  in  which  the  applicant  shall  be  aiidmltted  to 
bail,  pending  the  appeal;  and  thereupon,  when  his  appeal  is  per- 
fected, he  must  be  admitted  to  bail  accordingly. 

L.  1873.  ch.  668,  part  of  9  1  (9  Edm.  704). 

I  2061.  [Am*d,  1885.]    Id.)  rccoffnlBaneey  ete. 

The  recognizance  for  that  purpose  must  be  conditioned,  that  thtf 
prisoner  will  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  to  be  held  at  a  time  and  place  designated  in  the 
order,  and  abide  by  and  perform  the  judgment  of*  order  of  the 
appellate  court.  It  must  be  taken  and  approved  by  a  justice  of 
the  supreme  court,  or  by  the  court  or  judge  from  whose  order 
the  appeal  is  taken,  or  by  the  county  judge  of  the  county  in  which 
the  order  was  made.  In  all  other  respects,  the  proceedings  are  the 
same  as  prescribed  in  this  article,  where  it  appears,  upon  the  re- 
turn of  a  writ  of  certiorari,  that  the  prisoner  is  entitled  to  be 
admitted  to  bail. 

Id,,  part  of  J  1;  L.  1805,  ch.  946. 

*  So  In  the  orlfftnal. 
51« 
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f  a062.    [Am'dy  1885.]     Id.|  on  appeal  to  covrt  of  appeals. 

Where  a  prisoner,  who  stands  charfired  with  an  offence,  specified 
in  the  lest  section,  has  perfected  an  appeal,  to  the  court  of  appeals, 
irom  a  final  order  of  the  supreme  court,  affirming  an  order  re- 
fusing his  discharge,  or  reyersing  an  order  granting  his  discharge; 
the  court,  from  whose  order  the  appeal  is  taken,  or  a  judge 
thereof,  must,  upon  his  application,  admit  him  to  bail,  as  pre- 
scribed in  the  last  section;  except  that  the  recognizance  must  be 
conditioned  to  appear,  at  a  term  of  the  appellate  diyision  of  the 
supreme  court  from  which  the  appeal  is  taken,  to  abide  by  and 
perform  its  judgment  or  order,  made  after  the  determination  of 
the  appeal, 

Lu  1873,  ch.  068,  part  of  f  1,  am'd;  L.  1805,  eta.  046. 

S  aS0G8*  CiiBtodT  of  prisoner  until  he  sives  bail. 

Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail, 
has  been  fixed,  as  prescribed  in  either  of  the  lust  two  sections,  he 
must  remain  in  the  custody  of  the  sheriff  of  the  county  in  whicli 
he  then  is,  until  he  is  admitted  to  bail,  as  therein  prescribed;  or, 
if  he  does  not  gire  the  requisite  bail,  until  the  time  to  appeal  has 
expired  or  the  apneal  is  disposed  of,  and  the  further  direction  of 
the  court,  made  thereupon. 

Bemalnder  of  same  aectlon,  am*d. 

i  a(MI4.  [Am'4,  1896.]  ReeovnlmaniBe  Talid  for  adjourned 
terms* 

Where  no  order  or  other  direction  of  the  court,  relating  to  the 
disposition  of  the  prisoner,  is  made  at  the  term  specified  in  a 
recognizance,  given  as  prescribed  in  section  206 1  or  section  2062  of 
this  act,  the  matter  is  deemed  adjourned,  without  an  order  to  that 
effect,  to  the  next  term  of  the  appellate  division  of  the  supreme 
court,  to  be  held  in  the  same  department;  and  thereafter  to  each 
successiye  term,  until  such  an  order  or  direction  is  made.  The 
prisoner  is  bound  to  attend  at  each  successive  term  of  the  appel- 
late diTision;  and  the  recognizance  is  valid  for  his  attendance 
accordingly,  without  any  notice  or  other  formal  proceedings. 

14.  1806.  ch.  046. 

I  24M5.  Penaltr  for  refnslnor  copy  of  process,  ete« 

An  ofBcer  or  other  person,  who  detains  any  one  by  virtue  of  a 
mandate,  or  other  written  authority,  must  upon  reasonable  de- 
mand, and  tender  of  his  fees,  deliver  a  copy  thereof  to  any  person 
who  applies  therefor,  for  the  purpose  of  procuring  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari,  in  behalf  of  the  prisoner.  If 
he  knowingly  refuses  so  to  do,  he  forfeits  two  hundred  dollars  to 
the  prisoner. 

Section  T2,  R.  8.,  am*d. 

f  a06<fl  Application  of  thim  article  to  other  'writs  of 
lukbeaa  corpms. 

Bzcept  as  otherwise  expressly  prescribed  by  statute,  the  pro- 
Tiaioos  of  this  article  apply  to  and  re^ulrte  the  proceedings  upon 
erefy  common  law  or  statutory  writ  of  habeas  corpus,  as  far  as 
they  are  applicable;  and  the  authority  of  a  court  or  a  judge,  to 
grant  snch  a  writ,  or  to  proceed  thereupon,  by  statute  or  the  com- 
mon law,  must  be  exercised  in  conformity  to  this  article,  in 
therein  provided  for. 

T8  and  76,  R.  8.  -^.. 
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article:  fourth. 

The  writ  of  mandamwi. 

Sec.  2067.  Kinds  ot  writ;   how  altematlTe  writ  granted. 

2068.  When  writ  granted  at  RiK^'lal   term. 

2069.  Id. ;  at  term  of  the  appellate  dlrision  of  the  supreme  court. 

2070.  When   peremptory   mandamus  to  issue  in   first  instance. 

2071.  Alternative  writ;  huw  served. 

2072.  Writ;  how  returnable. 

2073.  Ui'iuru  or  demurrer  to  first  writ. 

2074.  fieturu;  bow  made. 
2«)73.  Motiou  to  ^ct  a.sido  writ. 

207G.  C'oiiieuts  of  alternative  writ ;  demurrer  thereto. 

2077.  Form  and  contents  of  return. 

2078.  Further  return  cannot  l>e  compelled;  demurrer  to  retura. 

2079.  Issue  of   fact;   when  it  arluos. 

20S0.  AppIUation   of  certain  provisions  of  chapter  sixth. 

20.H1.  Service   of  notice   of   filing  return   and   demurrer. 

2082.  Suttsequeut  proceedingH  the  same  as  in  an  action. 

2os:{.   iHsue  of   fact:    bow  triable. 

2081.   Id.;   where   triable. 

2US5.  iH^ue    of    law    upoa    general    term    mandamus;    how    and    wbece 

triable. 
20S6.  CoslM. 
2087.   Appeals. 

208H.  Whin   relator  to  recover  damages. 
2US9.   Stay  of  pro<v<tlings ;   enlargement  of  time. 
2090.  Fine  in  certain  cases. 

S  2067.  [Am-d,  1013.]  '  Kinds  of  writ;  how  alternaiiTe 
-writ  irranted. 

A  writ  of  mandamus  is  either  alternative  or  peremptory.  The 
alternative  writ  may  be  granted  upon  an  atfldavit,  or  other  writ- 
ten proof,  sliowing  a  proper  case  therefor.  Previous  notice  of 
the  application  must  be  given  to  a  judge  of  the  court,  or  to 
the  corporation  board,  or  other  body,  officer,  or  other  person  to 
which  or  to  whom  it  is  directed. 

Am'd  L.  1013,  ch.    574.      In  effect  Sept.  1,  1913. 

f  2(Kt8.  [Am'd,  1805.]  When  writ  ffrttnted  at  apeclal 
term. 

Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  a  writ  of  mandamus  can  be  granted  only  at  a  special 
term  of  the  supreme  court,  held  within  the  judicial  district,  em- 
bracing the  county,  wherein  an  issue  of  fact,  joined  ui)on  an 
alternative  writ  of  mandamus,  is  triable,  as  prescribed  in  this 
article. 

L.   1895,   ch.  946. 

f  20G0.  [Ani*d,  1A05.1  Id.;  at  term  of  the  appellate  dl^vl- 
hIuu  u£  the  supreme  court. 

A  writ  of  mandamus  may  be  granted,  at  a  term  of  the  appellate 
division  of  the  supreme  court  only,  directed  generally  to  .any 
jujlj;e  holding,  or  to  hold,  a  speeial  term  of  the  same  court,  or 
diri'cted  to  one  or  more  judges  of  the  same  cburt  named  therein, 
in  any  <-ase  where  such  a  writ  may  be  issued  out  .of  the  supreme 
court,  directed  to  any  other  court,  or  to  a  judge  thereof.  Such  a 
writ  can  be  granted  only  at  a  term  of  the  appellate  divi.Nioii  of 
the  judicial  department  embracing  the  county,  wherein  the  actiou 
is  triable,  or  the  special  proceeding  is  brouglit,  in  the  course  of 
which  the  matter  sought  to  be  enforced  by  the  mandamus 
originated,  unless  that  term  is  not  in  session;  in  which  case,  it 
may  be  granted  at  a  term  of  the  appellate  division  of  an  adjoin- 
ing  judicial    department. 

L.  1873,  ch.  70,  part  of  S  1   (9  Edm.  575) ;  L.   1895,  ch.  946. 
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f  aOTO.  [Am'df  1895.]  'Wbea  verejaptory  mavdanuJi  to 
taaae  In  ^rmt  laatanc^e. 

A  peremptory  writ  of  mandamiM  may  be  issaed,  in  the  first 
instance,  where  the  applicant's  right  to  the  mandamus  depends 
only  npon  questions  of  law,  and  notice  of  the  application  has 
been  given  to  a  judge  of  the  court,  or  to  the  corporation,  board, 
9t  other  body,  officer,  or  other  person,  to  which  or  to  whom,  it 
is  directed.  The  notice  must  be  served,  at  least  eight  days  be- 
fore the  application  is  heard;  unless  a  shorter  time  is  prescribed 
by  an  order  to  show  cause,  made,  where  the  application  is  to  the 
special  term,  by  the  court,  or  a  judge  thereof;  or  whore  the 
application  is  to  the  appellate  division,  by  the  appellate  division, 
or  a  justice  of  the  appellate  division  of  that  judicial  department. 
In  such  a  case  the  application  must  be  founded  upon  affidavits, 
or  other  written  proofs,  a  copy  of  which  must  bo  served  with  the 
notice,  or  order  to  show  cause.  Where  the  court,  board  or  other 
body  to  be  served,  consists  of  three  or  more  members,  the  notice 
or  order  to  show  cause,  and  the  papers  upon  which  the  applica- 
tion is  to  be  made,  may  be  served,  as  prescribed  in  the  next 
section  for  service  of  an  alternative  writ  of  mandamus.  Bxcept 
as  prescribed  in  this  section,  or  by  special  provi.sion  of  law,  a 
peremptory  mandamus  cannot  be  issued,  until  an  alternative 
mandamus  has  been  issued  and  duly  served,  and  the  return  day 
thereof  has  elapsed. 

L.   1895,  ch.  946. 

I  20n.  Alternatl-ve  fvrlti  Uoyv  served. 

An  alternative  writ  of  mandamus  must  be  served,  by  showing 
the  original  writ,  and  delivering  a  copy  thereof,  to  the  perBon  tu 
be  served.  Where  it  is  directed  to  a  court,  or  to  the  judge  or 
judges  of  a  court,  it  must  be  served,  either  in  term  time  or 
in  vacation,  upon  the  jadge  or  judges  of  the  court;  except  that, 
where  the  court  consists  of  three  or  more  judges,  service  upon 
a  majority  of  them  is  sufficient.  Where  it  is  to  be  served  upon 
a  board  or  body,  other  than  a  corporation,  service  must  be  made 
upon  a  majority  of  the  members  thereof,  unless  the  board  or 
body  was  created  by  law,  and  has  a  chairman  or  other  presiding 
o£Bcer,  appointed  pursuant  to  law;  in  which  case,  service  upon 
him  is  sufficient.  Where  the  writ  is  to  be  served  tipon  a  cor- 
poration, service  thereof  may  be  made  upon  any  omcer,  upon 
whom  a  summons,  issued  out  of  the  supreme  court,  may  be 
served.  Where  one  or  more  of  the  persons,  upon  whom  to  make 
■enrice,  as  prescribed  in  this  section,  cannot,  after  due  diligence, 
be  found,  the  exhibition  of  the  original  writ  may  be  dispouHed 
with,  and  service  may  be  made  upon  him  or  them,  as  prescribecl 
by  law  for  the  service  of  a  summons,  issued  out  of  the  supreme 
court. 

f  20n.  [Am'd,  18&&.]     Writ;  bow  Mtnraable. 

An  alternative  writ  must  l)e  made  returnable  twenty  dnys 
after  the  service  thereof,  at  the  office  of  the  clerk  of  the  county, 
designated  therein,  in  which  an  issue  of  fact  joined  thereupon  is 
triable.  A  peremptory  writ  must  be  made  returnable  at  a  special 
term  or  a  term  of  the  appellate  division  of  the  supreme  court, 
designated  therein,  to  which  application  for  the  alternative  writ 
might  hare  been  made. 

L.    1896,   c*.   94G.  _^ 
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S  2073.  Return  or  demnrrer  to  first  vrrlt. 

Where  the  first  writ  .of  mandamus  has  been  duly  servedt  & 
return  must  be  made  to  the  same,  as  therein  required,  unieas  it 
is  an  alternative  writ,  and  a  demurrer  thereto  is  taken.  In 
default  of  a  return,  the  person  or  persons,  upon  whom  the  writ 
was  served,  may  be  punished,  upon  the  application  of  the  peopitw 
or  of  the  relator,  for  a  contempt  of  court, 

2  B.  S.  686,  fi  54  (2  Edm.  608),  am'd.    See  f  2076.  post. 

I  2074.  [Am*d,   1805.]    Return,  how  mnde. 

The  return  to  an  alternative  writ  of  mandamus  must  be  annexed 
to  a  copy  of  the  writ;  and  must  be  filed,  in  the  office  of  the  clerk, 
\ihere^it  is  returnable,  within  the  time  specified  in  the  writ.  The 
return  to  a  peremptory  writ  of  mandamus  must  be  likewise 
annexed  to  a  copy  thereof;  and  must,  before  the  expiration  of 
the  first  day  of  the  term  at  which  It  is  returnable,  be  either 
delivered  in  open  court,  or  filed  in  the  ofiice  of  the  clerk  of  the 
county  wherein  the  term  is  to  be  held. 

L.  1886,   cb.  946.  See  ffi  2072  and  2073,  ante. 

S  2076.  Motion  to  set  aside  -writ. 

An  alternative  writ  of  mandamus  cannot  be  quashed  or  set 
aside  upon  motion,  for  any  matter  involving  the  merits.  A 
motion  to  set  aside  such  a  writ,  for  any  other  cause,  or  to  set 
aside  or  quash  a  peremptory  writ  of  mandamus,  or  to  set  aside 
tlie  service  of  either  writ,  must  be  made  at  a  term,  whereat  the 
writ  might  have  been  granted. 

I  2076.  Contents  of  nlternntlve  "writf  demnrrer  thereto. 

The  statement,  contained  in  an  alternative  writ  of  mandamna. 
of  the  facts  constituting  the  grievance,  to  redress  which  it  is 
issued;  the  joinder  therein  of  two  or  more  such  grievances;  and 
the  command  of  the  writ,  are  subject  to  the  provisions  of  chapter 
sixth  of  this  act,  respecting  the  statement,  in  a  complaint,  of  the 
facts  constituting  a  cause  of  action;  the  joinder  therein  of  two 
or  more  causes  of  action;  and  the  demand  of  judgment  thereupon. 
The  person,  upon  whom  the  writ  is  served,  Instead  of  making 
a  return  thereto,  may  file  in  the  office  where  the  writ  is  return- 
able, a  demurrer  to  the  writ;  or  ho  may  file  a  demurrer  to  n 
complete  statement  of  facts  contained  in  the  writ,  as  constituting 
a  separate  grievance,  and  make  a  return  to  the  remainder  of  the 
writ.  A  demurrer  may  be  thus  taken,  in  a  case  where  n  defend- 
ant may  demur  to  a  complaint,  or  to  a  cause  of  action  separately 
stated  in  a  complaint,  as  prescribed  in  chapter  sixth  of  this  act; 
and  it  must  be  in  like  form. 

I  2077.  Form  nnd  contents  of  retumu 

The  provisions  of  chapter  sixth  of  this  act,  relating  to  the  form 
and  contents  of  an  answer,  containing  denials  and  nllegatiofis 
of  new  matter,  except  those  provisions  which  relate  to  the 
verification  of  an  answer,  and  to  a  counterolaiTTi  contained 
therein,  apply  to  a  return  to  an  alternative  writ  of  ranndnmns, 
showing  cause  against  obeying  the  command  of  the  writ.  For 
tho  purpose  of  the  applirntion,  onch  complete  stntem'^nt  of  fnctn, 
assigning  a  cause  why  the  command  of  the  writ  oueht  not  ta 
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be  obeyed,  is  regarded  as  a  separate  defence^  'and  must  be  sepa- 
rately Btated,  and  numbered* 
Bern  l§  49a,  489,  600  and  i07»  ante. 


f  2B078*  FurtUer  return  eamaot  be  •eompelledi  demurrer 
to  return. 

A  person,  who  has  made  a  return  to  an  alternatiTe  mandamus 
cannot  be  compelled  to  make  a  further  return.  The  people,  or 
the  relator,  may  demur  to  the  return,  or  to  any  complete  state* 
ment  of  facts,  therein  separately  assigned  as  a  cause  for  disobey- 
ing  the  command  of  the  writ,  on  the  ground  that  the  same  is 
insufficient  in  law,  upon  the  face  thereof. 

S  21079.  Issue  of  factf  'Wlien  it  arises. 

An  issue  of  fact  arises  upon  a  denial,  contained  in  the  return^ 
uf  a  material  allegation  of  the  writ,  or  upon  a  material  allegation 
of  new  matter,  contained  in  a  return;  unless  a  demurrer  thereto 
ifl  taken.  Where  the  people  or  the  relator  demur  to  a  complete 
statement  of  facts,  separately  assigned  as  cause  for  disobeying 
the  command  of  tne  writ,  an  issue  of  fact  arises,  with  respect 
to  the  remainder  of  the  return* 

Sm  I  964,  ants. 


I  9060W  AppUeatloa  of  eertatit-  provisions  of  ehaptetf 
■Ixtlb. 

Oral  pleadings  upon  a  writ  of  mandamus  are  abolished,  andf 
no  pleadings  are  allowed,  except  as  prescribed  in  the  foregoing 
sections  of  this  article.  The  prorisions  of  title  second  of  chapter 
sixth  of  this  act  apply  to  the  writ  and  the  return;  except  that  it 
is  not  necessary  to  serre  a  copy  of  either,  upon  the  attorney 
for  the  adverse  party,  or  to  verify  either,  and  that  neither  can 
be  amended,  without  special  application  to  the  court,  or  stricken 
out  as  sham. 

I  2061.  Service  of  notice  of  filing  return,  and  demurrer* 

Where  a  return  to  an  alternative  writ  of  mandamus  has  been 
filed,  the  attorney  for  the  defendant  making  it  must  serve,  upon 
the  attorney  for  the  people  or  the  relator,  a  notice  of  the  filing 
thereof.  Where  the  people  or  the  relator  demur  to  the  return, 
or  to  a  oart  thereof,  a  copy  of  the  demurrer  must  be  served  upon 
the  attorney  for  the  defendant,  within  twenty  days  after  th« 
service  of  sueh  a  notice.  Where  the  defendant  demurs  to  the 
writ,  or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served 
npon  the  attorney  for  the  people  or  the  relator,  within  the  tlm<^ 
prescribed  by  law  for  filing  it. 

i  a082.  Snbseqinent  proceedlnars  the  same  as  In  an  actios- 
Except  as  otherwise  expressly  prescribed  in  this  act.  the  pro 
eeedlngs  after  issue  is  joined,  upon  the  facts  or  lipon  the  law,  arev 
In  all  respects,  the  same  as  in  action;  and  in  each  provision  of 
tikis  set,  relating  to  the  proceedings  in  an  action,  apply  thereto. 
Kor  the  purpose  of  the  application,  the  writ,  the  return,  and  the 
demurrer  are  deemed  to  be  pleadings  in  an  action:  and  the  final 
order  Is  deemed  to  be  a  final  judgment,  and  may  be  entered  and 
docketed,  and  enforced,  with  respect  to  such  pnrts  fborpof  ns  nro 
n«t  enforced  by  a  peremptory  mandamus,  as  a  final  judgment  in 
as  sctioQ.      Bot  before  the  final  order  can  be  docketed,  or  an 
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execution  issued  thereupon,  an  enrollment  must  be  filed  thereapon, 
as  a  judgment-roll  in  an  action.  For  that  purpose,  the  clerk  must 
attach*  together  and  file  in  his  office,  a  certified  copy  of  the  final 
ofder;  the  writ  and  the  return,  or  copies  thereof;  together  witb 
the  same  papers,  which  are  required  by  law  to  be  incorpiwated 
into  a  judgment-roU  in  an  action.  Where  the  final  order  la  i^ 
favor  of  the  people  or  the  relator,  it  must  award  a  perempioiy 
mandamus,  to  be  forthwith  issued. 

2  R.  8.  080,  f  66  and  part  of  |  57  (2  Kdjn.  006);  Oo.  Proc.,  |  471. 
i  2083.  Issue  of  fact)  l&ow  triable. 

Au  issue  of  fact,  joined  upon  an  alternatiye  writ  of  mandamQi^ 
must  be  tried  by  a  jury,  as  if  it  was  au  issue  joined  in  an  action 
specified  in  section  Vi08  of  this  act;  unless  a  jury  trial  is  waived, 
or  a  reference  is  directed  by  consent  of  parties.  Where  the  writ 
was  issued  tipon  the  relation  of  a  private  person,  the  relator  or 
the  defendant  is  entitled  to  a  verdict,  report  or  decision,  where 
he  would  be  entitled  thereto,  if  the  issue  was  joi&ed  in  an  action, 
brought  by  the  relator  against  the  defendant,  to  recover  dam* 
ages  for  making  a  false  return. 

i  2084.   [Am*d,  1896.]    Id.|   wkcre  trtmble* 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  maBdAmaa* 
granted  at  a  special  term  of  the  supreme  court,  is  triable  in  the 
county,  wherein  it  Is  alleged  in  the  writ,  that  the  material  tacts 
took  place,  unless  the  court  directs  it  to  be  tried  elsewhere.  An 
issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus, 
granted  at  a  term  of  the  appellate  division  of  the  supreme  court, 
is  triable  in  the  county,  which  determines  the  judicial  department 
wherein  the  application  for  the  writ  must  be  made;  unless  the 
appellate  division  directs  it  to  be  tried  in  another  county  of  the 
same  judicial  department.  Upon  the  trial  of  an  Issue  of  fact, 
joined  upon  nn  alternative  writ  of  mandamus,  the  verdict,  report 
or  decision  must  be  returned  to,  and  the  final  order  thereupon 
must  be  made  by,  the  appellate  division  or  the  special  term,  as 
the  case  requires. 

L.  1800,  ch.  946. 

f  2065.  IAm*d,  18960  Issue  of  law  upon  ireAerml  teras* 
Biandaninai  how  and  vrbere  triable. 

An  issue  of  law,  joined  upon  an  alternative  writ  of  maadamtts, 
rrftnted  by  the  appellate  division,  must  be  tried,  and  the  final 
order  thereupon  must  be  made,  by  the  appellate  divialen. 

L.   1895.   ch.  046. 

I  2086.    [Am'd,  1899.]    Costs, 

Where  an  alternAtive  writ  of  mandamus  has  been  issued,  costs 
may  be  awarded,  as  in  an  action;  except  that,  upon  making  a 
final  order,  the  cpnts  are  in  the  discretion  of  the  court.  Where  an 
application  for  a  peremptory  writ  of  mandamus  is  granted  or 
denied,  without  a  previous  alternative  mandamns,  coeUr  not  ex- 
ceeding fifty  dollars  and  disbursements,  may  be  awarded  to  either 
party,  as  upon  a  motion. 

f  208T.  (Am'd,  1K96,  1918.]      Appeals. 

An  appeal  from  an  order  granting  a  peremptory  writ  of  man-- 
damns,   where  aa  alternative  writ  of  mandamus  was  not  pre- 

*  So  lu  oiiclDoi 
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Ttously  issued,  and  an  appeal  from  an  order  granting:  or  denying 
aif  application  for  au  akeruative  writ  oi'  mandamus,  must  be 
taken  as  from  a  final  order  made  in  a  special  pro<.*eeding.  An 
appeal  from  a  final  ordeir  made  upon  an  alternative  mandamus, 
must  be  taken  as  an  appeal  from  a  judgment;  and  each  pro-- 
Yision  of  law,  relating  to  an  appeal  from  a  judgment,  either  to 
the  appellate  division  or  to  the  court  of  appeals,  is  applicable 
tiiereto.  But  where  an  appeal  is  taken,  as  prescribed  in  this 
section,  from  an  order  of  the  appellate  division,  granting  a 
peremptory  mandamns,  made  upon  an  original  application,  or 
from  a  final  order,  made  apon  an  alternative  mandamus,  ji^ranted 
at  the  appellate  division,  the  execution  4>f  the  order  appealed 
from  shall  not  be  stayed,  except  by  the  order  of  the  same  ap- 
pellate division,  made  upon  such  terms,  as  to  security  or  other- 
Tvise,  as  justice  requires. 

I^  1869,  oil.  174.  I  8  (4  Rdm.  683)  ;  L.  1854,  ch.  270.  t  1  (4  Edm.  682). 
am*d;  U  1895,  cb.  946;  L.  1913,  ch.     574.      In  effect  Sept.   1.  1913. 

1  2088.  [Ajii'd,1813.]     TIThen  relator  to  recover  damagrea. 

Where  a  return  has  been  made  to  an  alternative  writ  of  man- 
damus, issued  upon  the  relation  of  a  private  person,  the  court, 
upon  making  a  final  order  for  a  peremptory  mandamus,  must 
also,  except  w^here  said  writ  is  directed  to  a  state  officer  or 
officers,  or  an  officer  or  officers  of  a  municipal  or  private  cor- 
poration, if  the  relator  so  elects,  award  to  the  relator,  against 
the  defendant  who  made  the  return,  the  same  dama»?es,  if  ady, 
which  the  relator  might  recover,  in  an  action  against  tKat  de- 
fendant, for  a  false  return.  The  relator  may  require  his  dam- 
ages where  entitled  thereto  as  aforesaid,  to  be  assessed  upon 
the  trial,  of  an  issue  of  fact,  if  the  verdict,  report,  or  decision 
is  in  his  favor.  Such  an  assessment  of  damages  bars  an  action 
for  a  false  return. 

2  R.  S.  687,  Si  57  and  58  (2  Edm.  608).  am*d:  L.  1913.  cb.  574.  In 
effect  Sept.  1.  1913. 

I  2B080.  [Am'd,  1895.}  Stay  to  proeeedlnsrs;  enlararement 
of  time. 

The  proceedings  upon  a  writ  of  mandamus,  granted  at  a  special 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doing  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlarged,  as  in  an  action,  by  an  order  made  by  a  judj?e  of 
the  court,  but  not  by  any  other  officer.  Where  the  writ  was 
granted  at  a  term  of  the  appellate  division,  an  order  staying  the 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  bo  made 
only  by  a  justice  of  the  appellate  division  of  the  same  depart- 
emnt;  and  where  notice  has  been  ^iven  of  an  api)1i('ati(>n  for  a 
mandamus  at  a  term  of  the  appellate  division  of  the  .•Supreme 
court,  or 'an  order  has  been  made  to  show  en  use,  at  such  term. 
why  a  mandamus  should  not  issue,  a  stay  of  proceedings  shall 
not  be  granted,  before  the  hearing,  by  any  court  or  judge. 

Id.,  I  59.  am'd.     S(v  L.  of  1R73,   \  3;  L.   1895,  cb.  946. 

I  a08O«  Fine  in  certain  cases. 

Where  a  final  order  awards  a  peremptory  mandamns,  directed 
to  a  public  officer,  board  or  other  l)ody,  commanding  him  or  them 
to  perform  a  public  duty,  enjoined  upon  him  or  them  by  a  special 
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provision  of  law,  if  it  appears  to  the  court,  that  the  officer,  or 

one  or  more  members  of  the  board  or  body,  have,  without  jdst 

excuse,  refused  or  uegiected  to  perform  the  duty  so  enjoined,  the 

court,  besides  awarding  to  the  relator  his  damages  and  costs,  as 

prescribed  in  this  article,  may, -in  the  same  order,  impose  a  fine, 

not  exceeding  two  hundred  and  fifty  dollars,  upon  the  officer,  or 

upon  each  member  of  the  board,  who  has  so  refused  or  neglected. 

The  fine,  when  collected,  must  be  paid  into  the  treasury  of  the 

State;  and  the  payment  thereof  bars  any  action  for  a  penalty, 

incurred    by   the   person   so   fined,    by   reason   of   his   refusal  or 

neglect  to  perform  the  duty  so  enjoined. 

2  R.  S.  D87,  i  60,  am'd. 
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ABTICIiES  FIFTB^ 

The  icrit  of  prohUnCum 

•bc.  flOOl.  Kindt  of  writ;  bow  granted. 

2092.  When  writ  granted  at  special  term. 

2093.  Id.;  b7  the  appellate  dlTlsion  of  the  aupreme  court. 

2094.  Alternative  wiit  must  Issue  first;  its  contents. 
20u6.  Id.;  when  ratujrnable;  liow  serred. 

2006.  Ahsolute  writ  isaoea,  unless  return  made. 

2087.  Legal  objections,  how  taken;  motion  to  quash  or  set  aside  wrll. 
2008.  Ketum  by  party;  proceedings  when  he  adopts  Judge's  return. 
2069.  Proceedings  after  return;  trial  by  Jury. 

2100,  Final  order;  oosca. 

2101.  Appeals.  ^ 
21QB»  Stay  of  proceedings;   enlargement  of  time 

i  20»1.   [Am'd,   10i:{.]      KlndM   of   ivrit|  bow  flrranted. 

A  writ  of  protiibitiou  is  either  alterimttve  or  ubsoiuie.     The 

alternatiye    writ    may    be   granted    upou    uu    athduvit,    ur    other 

written  proof,  shuwiug  a  proper  case  theietor.     I'revious  notice 

of  the  applicatiuu  must  be  given  to  a  judge  of  the  court,  or  to 

the   corporation    board,   or   other   body,   otlicer,    or   other   person 

tu  which  or  to  whom  it  is  directed. 

2  B.  S.  S87,  I  61  (2  Edm.  COO),  am'd.  See  |  2007,  ante.  Am'd,  L. 
1913,  ch.    CT3.      In  effect  Sept.   1,   1013. 

S  aooa.  "WlieB  writ  granted  at  special  term. 

Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  an  alternative  writ  of  prohibition  can  be  granted 
only  at  a  special  term  of  the  court.  In  the  supreme  court,  the 
special  term  must  be  one  held  within  the  judicial  district,  em- 
bracing the  county,  wherein  the  action  is  triable,  or  the  special 
proceeding  is  brought,  in  the  course  of  which  the  matter,  sought 
to  be  prohibited  by  the  writ,  originated. 

L.  1873,  cb.  70.  i  1;  see  I  2008.  ante. 

I   2098.    (Am'd,   1808.1      Id.;  by   the   appellate    divlnion   of 
the  aopreme  court. 

An  alternative  writ  of  prohibition  may  ho  granted  at  a  term 
of  the  appellate  division  of  the  supreme  court,  only,  directed  gen- 
erally to  any  judge  holding,  or  to  hold,  a  special  term  of  the  same 
court,  or  directed  to  one  or  more  judges  of  the  same  court, 
named  therein,  in  any  case  where  such  a  writ  may  be  issued  out 
of  the  supreme  court,  directed  to  any  other  court,  or  to  a  judge 
thereof.  Such  a  writ  can  be  granted  only  at  the  term  of  the 
appellate  division  of  the  judicial  department,  embracing  the 
county,  wherein  the  action  is  triable,  or  the  special  proceeding 
is  brought,  in  the  course  of  which  the  matter,  sought  to  be  pro- 
hibited by  the  writ,  originated,  unless  a  term  of  the  appellate 
dirision  of  said  department  is  not  in  session;  in  which  case,  it 
may  be  granted  at  a  term  of  the  api)ellate  division  in  an  adjoin- 
ing judicial  department. 

L.   1873,  ch.  70,  |   1,  am'd;  L.   1S95,  ch.  940.     Sec  {  2000,  ante. 

I  2eO&4.  Alternative  writ   mnNt   lirniie   flrMt;   ItM   eontentn. 

Except  as  otherwise  specially  prescribed  by  law,  an  absolute 
writ  of  prohibition  cannot  be  issued,  until  an  alternative  writ 
has  been  issued  and  duly  served,  and  the  retwirn  day  thereof  has 
elapsed.     The  alternative  writ  must  be  directe<l  to  the  court  in 
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which,  or  to  the  judge  before  whom,  and  also  to  the  party  In 
whose  favor,  the  proceedings  to  be  restrained  were  taken,  or  are 
about' to  be  taken.  It  must  command  the  court  or  judge,  and  alac 
the  party,  to  desist  and  refrain  from  any  further  proceedings  id 
the  action  or  special  proceeding,  or  with  respect  to  the  particular 
jnatter  or  thing  described  therein,  as  the  case  may  be,  until  the 
further  direction  of  the  court  issuing  the  writ;  and  also  to  show 
cause,  at  the  time  when,  and  tiie  place  where,  the  writ  is  made 
returnable,  why  they  should  not  be  absolutely  restrained  from  any 
further  proceedings  in  that  action,  special  proceeding,  or  matter. 
The  writ  need  not  contain  any  statement  of  the  facts  or  lef^al 
objections,  upon  which  the  relator  founds  his  claim  to  relief, 
li.   1873,   cb.   70.  $  61,   iD  part.    See  {  2070,   ante. 

I  2096.   [Aiu^d,  1805.]    Id.)  Trhcn  returnable |  how  ■erve'd^ 

The  writ  must  be  made  returnable,  either  forthwith  or  at  a 
day  certain,  before  the  term  which  granted  it,  or  upon  the  first 
day  of  a  future  term,  thcrem  specified,  at  which  application  for 
the  writ  might  have  been  made.  Where  it  is  granted  at  a  term 
of  the  appellate  division  in  a  judicial  department,  adjoining  that 
wherein  the  matter  originated,  it  may,  in  the  discretion  of  the 
court,  be  made  returnable  at  a  term  of  the  appellate  division  of 
either  department.  The  writ  must  be  served  on  the  court  or 
judge,  and  also  upon  the  party,  as  prescribed  by  law  for  the  serv- 
ice of  an  alternative  writ  of  mandamus.  A  copy  of  the  papers, 
upon  which  it  was  granted,  must  be  delivered  with  each  copy  of 
the  writ. 

See  Id..  I  61.  and  L.  1873,  ch.  70,  t  It  and  part  of  |  4;  f-  2ffn,  ante;  U 
1886,  ch.  S40. 

I  2090.  [Am'd,  1885,]  Absolute  writ  !■■«•■»  unless  retmru 
■aade. 

Where  the  alternative  writ  has  been  duly  served  upon  the 
court  or  judge,  and  upon  the  party,  the  relator  Is  entitled  to  an 
absolute  writ,  unless  a  return  is  made  by  the  court  or  judge,  and 
by  the  party,  according  to  the  exigency  of  the  alternative  writ, 
or  within  such  further  time  as  may  be  granted  for  the  purpose. 
The  return  must  be  annexed  to  a  copy  of  the  writ;  and  it  miuit 
be  either  delivered  in  open  court,  or  nled  in  the  office  of  the  clerk 
of  the  county  where  the  writ  is  returnable.  Where  the  party 
makes  a  return,  the  court  or  judge  must  also  make  a  return.  In 
default  thereof,  the  judge,  or  the  members  of  the  court,  may  be 
y)unished,  upon  the  application  of  the  people  or  of  the  relator, 
for  a  contempt  of  the  court  issuing  the  writ,  A  return  to  an  al- 
ternative writ  of  prohibition  cannot  be  compelled  In  any  other 
case. 

L.  1896.  cb.  04G. 

I  2087.  I^erul  objections,  hovr  talcen)  motion  to  Qtrnsb  «« 
■et  aside  ^rrlt. 

An  alternative  writ  of  prohibition  cannot  be  quashed  or  set 
aside,  upon  motion,  for  any  matter  involving  the  merits.  An  ob- 
jection to  the  legal  sufficiency  of  the  papers,  upon  which  tbe  trrit 
was  srranted,  may  bo  tnkon  in  the  return.  A  motion  to  qnaah  an 
Absolute  writ  of  prohibition,  or  to  set  aside  an  ahematiTe  writ, 
for  any  matter  not  involving  the  merits,  must  be  ouide  at  a  ti 
where  the  writ  might  have  been  granted. 

See  I  9075,  ante. 
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§  2O08.  Retain  hw  party;  proeeedlvflr*  irben  he  adopt* 
Jndfi^e's  return. 

A  return  to  an  alternative  writ,  when  mad«  by  a  party,  must 
be  verllieu  by  his  uttidaviti  as  required  for  IHe  veriticatlou  oj!  a 
pleading  in  a  court  of  record;  unless  it  consist^  only  of  objectiona 
lo  the  legal  suliiciency  of  the  papen*  ui)ou  which  the  writ  wa* 
granted.  Where  the  party  unites  with  the  court  or  Jutige  in  a 
return,  or  annexes,  to  the  court's  or  the  judge's  return,  an  in- 
strument in  writing,  subscribed  by  him,  lo  the  etfect  that  h« 
adopts  it,  and  relies  upon  the  matters  therein  contained,  as  suffi- 
cient cause  why  the  court  or  judge  should  not  be  restrained,  as 
mentioned  in  the  writ,  he  is  thenceforth  deemed  the  sole  defend- 
ant in  the  special  proceeding;  except  that  where  a  final  order  is 
made,  awarding  an  absolute  writ  of  prohibition,  such  a  writ  must 
be  directed  to  the  party,  and  also  to  the  court  9V  the  judge. 

Section  63,  R.  S^  am        See  }  'V)63,  ante.. 

8  20d9.  [AniMy  1896.]    Proceedlnffii  nftev  return)  trial  by 

PleadlnjTS  are  not  allowed  upon  a  writ  of  t)rohibition.  Whercj 
an  alternatiTe  writ  has  been  issued,  the  cause  may  be  disposed  of 
without  further  notice,  at  the  term  at  which  the  writ  is  return- 
able. If  it  is  not  then  disposed  of,  it  may  be  brought  to  a  hearing, 
upon  notice,  at  a  subsequent  term.  It  must  be  heard  at  a  term 
of  the  appellate  diyislon  in  the  same  judicial  department,  or  at  a 
special  term  held  in  tlie  same  judicial  district,  as  the  case  may  be. 
The  relator  may  controvert,  by  affidavit,  any  allegation  of  new 
matter  contained  in' the  return.  The  court  may  direct  the  trial 
of  any  question  of  fact  by  a  jury,  in  like  manner  and  with  like 
effect,  as  where  an  order  is  made  for  the  trial,  by  a  jury,  of  issuee 
of  fact,  joined  in  an  action  triable  by  the  court.  Where  such  a 
direction  is  given,  the  proceedings  must  be  the  same,  as  upon  the 
trial  of  issues  so  joined  in  an  action. 

Section  64,  B.  8.,  am'd;  U  189B,  eh.  948, 


f    8100.    l^nal    order)   eo»t«« 

Where  a  final  order  is  made  in  favor  of  the  relator,  it  must 
award  an  absolute  writ  of  prohibition;  and  it  may  also  direct  that 
all ,  proceedings,  or  any  specified  proceeding,  theretofore  taken 
in  the  action,  special  proceeding,  or  matter,  as  to  which  the  pro- 
hibition absolute  issues,  be  vacated  and  annulled.  The  writ  of 
consultation  is  abolished.  Where  a  final  order  is  made  against 
the  relator,  it  must  authorize  the  court  or  judge,  and  the  ad- 
Terse  party,  to  proceed  in  the  action,  special  proceeding,,  or  matter, 
as  if  the  alternative  writ  had  not  been  issued.  Costs,  not  exceed-* 
ing*  fifty  dollars  and  disbursements,  may  be  awarded  to  either 
party,  as  upon  a  motion. 
Sections  68,  64,  66,  R.  S.,  am'd. 

f   2101.    [Am'd,   180R,   lOlS.J     AppealH. 

An  order  granting  or  denying  an  application  for  an  alternative 

writ  of  prohibition,  and  a  tiiuil  order,  made  as  prescribed  in  the 

lant  section,  can  be  reviewed  only  by  appeal.     AAlier**  thp  order 

was  made  by  the  appellate  division,  the  execution  of  the  order 
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appeal(*d  from  shall  not  be  stayed,  except  by  an  order,  made  at 
a  tvvm  of  the  appelhite  division  in  the  same  department  upou 
such  terms,  as  to  security  or  otherwise,  as  justice  requires. 

Spo  L.   1873,  ch.  70.   |  3;  alHO,  |  2087.  ante;  L.  1895,  ch.  946;  L.   1013, 
cb.    STB.      In  effect  Sept.   1,  1913. 

i  2102.   [Am'd,  18»6.]      Stmy  of  proeeedlnvNi  enlarsement 
of  time. 

I'he  proceedings  upon  a  writ  of  prohibition,  fcrante<l  at  a  special 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doing  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlarged,  as  in  an  action,  by  an  order  made  by  the  judge  of 
the  court,  but  not  by  any  other  officer.  Where  the  writ  was 
granted  at  a  term  of  the  appellate  division,  an  order  staying  the 
proceedings,  or  enlarging  the  time  to*  make  a  return,  tan  be 
made  only  by  a  justice  of  the  appellate  division  of  the  judicial 
department  within  which  the  writ  is  returnable;  and  where 
notice  has  been  giv^n  of  an  application  for  a  'prohibition  at  a 
term  of  the  appellate  division,  or  an  order  has  been  made  to 
show  cause  at  such  term,  why  a  prohibition  should  not  issue,  a 
stay  of  proceedings  shall  not  be  granted,  before  the  hearing,  by 
any  court  or  judge. 

See  i  2089,  ante,  and  act  of  1873;  L.  1S9S,  cb.  MS. 


(      ASSESSMENT  OF  DAMAGES. 

ABTICLE   SIXTH. 

The  writ  of  (ute»»ment  of  damage*. 


I  Sies.  IVrlt   deflaed. 


I  2104.  AppllcudoB  thrrrlor, 

WheneTer  the  Kovernor  of  the  Stale  is  niitborUed  bf  Ian-,  to 
takp  posaensioa  of  Hny  ival  [iroiHTt}^  witbin.  the  Stat?,  for  the  nap 
«r  the  people  of  tbe  State,  and  he  cannot  agree  with  the  owner 
or  owners  thereof  for  its  purchase,  be  may  cnuue  application  to 
be  made  to  the  aiipreme  court,  at  a  Kpecial  term  thereof,  tot  a 
writ  of  aaaeBBment  of  dimagea,  which  must  be  graDted  accord- 
ingly. 

lB.8.nR,IM0Bdm.«l)). 
I    310B.    When    made    bf    atlorner-KeDeral    or    dUtrlct- 

The  attoruej-KenerBl.  or  district-attnrney  of  the  county  in 
which  the  real  propertr  is  situated,  must,  when  the  governor  so 
dire<-ta.  make  the  application,  in  the  name  of  the  governor:  and 
must  conduct  tbe  subsequent  proceedings,  under  the  governor's 
direction. 

I  2100.  Writ)  t«   whoB   directed. 

Tbe  writ  must  be  directed  to  the  sheriff  of  th^  county  In 
nhlrh  the  real  property  to  he  taken  is  sitUHted,  unless  the  eourt 
directs  the  damaffen  for  the  taking  to  be  aHsessed  by  a  ji»y  of 
another  county;  in  which  cane  the  writ  must  be  issued  to  the 
sherilF  of  the  county,  from  which  the  jury  ia  directed  to  be 
taken. 
Id-.putfifiH.im'd.    a«»H  1010  udWTI,  sale 

I  »OT.  OoBtesta    ol    writ. 

The  writ  muRt  describe  the  real  property  to  be  taken.  wiUi  the 
like  certaiury  ns  in  required  in  ii  eonipiniiit  in  an  aetlon  of  ejert- 
ment.  It  must  cHinimnud  the  sheriff,  tn  whum  it  is  directed,  to 
Inquire,  by  the  onths  of  twelve  men  iif  hiN  iiiniity.  qualitied  tu 
act  as  trlEl  jurors  in  a  court  of  reconl.  whether  the  owner  or 
owners  of  the  real  property,  or  ntiy  of  them,  will  sustain  any 
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damages  by  the  taking  thereof,  for  the  use  of  the  people  of  the 
State;  and,  if  so,  the  amount  thereof;  and  that  he  return  the 
writ  to  the  supreme  court,  without  deiajr^  witb  the  ^"'^'"g  oi 
the  jury  thereupon, 
2   R.   S.  588.    i  67. 

f   2108.   Notice   of  exeenHon. 

The  sheriff,  immediately  after  the  delivery  of  the  writ  to  him, 
must  give  notice  of  the  time  when,  and  the  place  where,  the 
writ  will  be  executed,  by  publishing  the  notice,  once  in  eacli  week, 
for  at  least  three  successive  weeks,  in  a  newspaper  printed  iu 
his  county. 

Id.,  i  68. 

i  2109.  [Aiii*d,  1806.7    JnrT-;  boTr  proenred*  ^ 

The  sheriff  must  notify  twelve  men  of  his  county,  qualified 
to  aot  as  trial  jurors  in  a  court  of  record,  to  attend  at  the  time 
and  place,  and  for  the  purpose,  specified  iu  the  notice.  Bach 
juror  must  be  notified,  as  a  juror  is  notified  to  attend  a  trial  term 
of  the  supreme  court.  Upon  his  failure  to  attend,  when  duly 
notified,  his  attendance  may  be  compelled  by  attachment,  aud  pro- 
ceedings may  be  taken  against  him,  and  he  may  be  punished  there- 
upon, by  the  supreme  court,  as  where  a  juror  duly  notified,  fails 
to  attend  at  a  trial  term  thereof.  The  sheriff  may  require  the 
attendance  of  a  talesman,  in  place  of  a  juror  notifled  and  not 
appearing;  or  he  may  adjourn  the  proceedings,  for  the  purpose 
of  punishing  the  defaulting  juror,  or  compelling  hl8  attendance. 

Id.,  part  of  I  69;  I..  1896,  ch.  946. 

S  2110.  Jnror  to  be  a^fForn. 

When  a  jury  has  been  procured,  the  sheriff  miiBt,  before  ttie 
jurors  proceed  to  the  inquiry  commanded  by  the  writ,  admin- 
ister to  each  of  them  an  oath,  that  he  will  diligently  inquire 
concerning  the  matters  specified  in  the  writ,  and '  will  give  a 
true  verdict,  according  to  the  best  of  his  judgment,  without 
favor  or  partiality. 

Remainder  of  Id.,  §  69. 

I  2111.   Jury   to   make   InqnlMltlon. 

After  being  sworn  as  prescribed  in  the  Inst  section,  tho  jury 
must  view  all  the  real  property  described  in  the  writ,  and  eon- 
aider  the  value  thereof.  They  may,  in  the  discretion  of  a 
majority  of  them,  hear  such  testimony  as  may  be  offered  by 
any  person  appearing,  respecting  the  value.  They  must  thereupon 
assess  the  damages,  which  the  owner  or  owners  of  the  real 
property  will  sustain,  by  being  deprived  thereof.  When  the 
real  property  consists  of  two  or  more  distinct  parcels,  owned, 
or  claimed  to  be  owned,  by  different  persons,  the  jury  mnst 
asseffs  separately  the  value  of  each  distinct  parcel,  if  the  writ 
requires  them  so  to  do,  or  if  a  msiority  of  them  thinlc  proper 
80  to  do.  If  they  cannot  agree,  aft^r  n  reasonable  time,  the 
sherlfF  may  discharge  them,  and  publish  a  new  notice,  and 
procure  a  new  jury.  When  the  jurors  have  asrreed,  they  must 
make  pn  inquisition,  statins:  the  sum  to  be  paid,  by  the  peonle 
of  the  Stafp.  fciv  tnkine  each  di.;tinct  parcel,  or  the  whole,  as  the 
case  reouires.  The  ipqiiisition  must  be  signed  by  eAch  juror, 
and  by  the  sheriff;  and  the  sheriff  must  immediately  thereafter 
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S!e   the  Inqutoltion  AoH  the  writ  with  hie  return  td  the  writ, 
in  ih%  office  of  the  clerk  ot  the  coaoty  in  which  the  real  property 
is  situated. 
2  R.  s.  i»8.  I  m 

i  16112.  Notloe  ol  AppUcatloai  td  eouirt  thcr«iipoii. 

Within  three  months  after  the  writ«  and  the  return  thereto, 
with  the  inquisition  thereupon,  have  been  filed,  as  prescribed  in 
the  last  seetion,  the  attorney-general,  or  district-attorne}*,  haying 
charge  of  the  proceeding,  must  cause  lo  bo  published,  it  tiotlcr, 
directed,  gtoeraU|r^  to  all  the  owners  and  persons  interested  i:i 
the  real  propertyf  describinf  the  pro^erijr,  in  general  conciio 
terms;  stating  when  and  where  the  writ,  return,  and  Itiquisillo:! 
were  filed,  una  requiring  the  persons  notified  to  show  tausc. 
at  a  special  terin  of  the  supremo  court,  to  be  hcla  at  a  time  and 
nk  a  place  Sf^ecined  in  the  notice,  why  the  inquisition  Bbonld  not 
he  coafirmed;  or,  if  the  governor  so  directs,  why  the  inquisition 
should  not  be  aet  aside.  The  notice  must  be  published,  at  least 
once  In  each  week,  for  three  successive  weeks,  in  a  liewspaper 
printed  in  the  county,  and  also  in  the  newspaper  printed  at 
Albany,  In  which  legal  noticej  are  required  to  be  published. 

I  2113.  Court  may  set  aside  ItiqnlMlflon. 

At  the  time  and  place  specified  in  the  notice,  the  court  must 
examine  into  the  inquisition,  and  hear  such  allocations,  and 
atfidaTits,  or  other  written  proofs,  as  may  be  presented  iu  behalf 
of  the  people,  or  any  owner,  or  person  interested.  If  thQ  court 
then,  or  at  the  time  and  place  to  which  the  matter  is  adjourned, 
determines  that  the  Im^uisition  is,  in  any  respect,  o^cessive,  un- 
jnat  or  otherwise  materially  defective,  it  may  set  aside  the  whole 
or  any  part  thereef;  and  may  direct  that  another  writ  issue,  or 
another  inquisition  be  taken,  to  8ux>ply  the  defects. 

S  B.  8.  BSa,  f  Tl.  am'd. 

S  9114.  Order  on  conflrmlfifr  Inqnfailtion. 

If  it  appears  to  the  court,  thaf  the  writ  has  been  duly  executed^ 
an  order  must  be  made,  and  entered  in  the  office  of  fie  clerk 
of  the  county,  in  which  the  real  property  to  be  taken  is  eituatedj 
dedarinpr  i^at  the  people  of  the  State,  upon  payinr  into  court 
the  amount  of  the  damages  assessed  by  the  inquisition,  shall 
be  entitled  to  an  absolute  estate  in  the  real  proT>erty  described 
hi  the  writ,  and  In  the  appurtenances  belonging  theretot 

Id.,  $  72,  am*d.    See  I  2116,  post. 

I  2115.  State  treasnrer  to  pfty  damaaresy  etc.,  to  arovernor. 

The  Btate  treasurer,  on  the  warrant  of  the  comptroller,  must 
pay  to  the  governor,  out  of  any  money  in  the  treasury,  appro- 
priated for  that  purpose,  sufficient  money  to  pay  the  damages 
asseaaed,  pursuant  to  the  foregoing  provisions  of  this  article, 
and  the  costs  and  expenses  of  the  proceedings. 

Id.,  f  78.  am'd;  1  B.  «.  170,  177.  f  1  (1  Edm.  170.  177) 

I  2116.  Governor  to  pay  damaares  Into  conrt. 

Immediately  after  the  receipt  by  the  governor,  as  prescribed 
!n  the  last  section,  of  sufficient  money  to  pay  the  dnmapes,  he 
must  pay  It  into  court:  and  thereupon  the  absolute  ti*lo  to  the 
real  property  s-"^  to  be  taken,  vosts  in  the  people  of  the  State, 

8es  td.  I  72. 
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I11T«  [Aiii*dy  18&6.]    lATeatment  of  money  00  paid. 

an  application  for  the  money  paid  into  court  is  not  made, 
prescribed  in  the  next  section,  within  sixty  days  after  the 
nent  into  court,  the  appellate  diyision  of  the  supreme  court 
hat  judicial  department,  may  provide,  by  order,  for  the 
stment,  under  the  direction  of  the  court,  of  the  money,  and 
he  interest  to  arise  therefrom,  in  permanent  secttritieBy  for 
benefit  of  the  owners. 

;.  8.  688.  I  74.  am'd;  L.  1896,  ch.  946. 


ills.  [Ain'd,  18«>5.]    How  obtained  by  elainutnt* 

person  claiming  to  have  been  an  owner  of  or  interested  in, 
property,  when  it  was  so  talcen,  may  present  to  the  appellate 
lion  of  the  supreme  court,  at  a  term  thereof,  held  in  tne  jn- 
i  department  embracing  the  county,  wherein  the  property 
tuated,  a  petition,  praying  for  the  payment  to  him  of  the 
le  or  any  part  of  the  money  so  paid  into  court,  or  of  the 
Qie  remaining  uninvested,  or  both;  or  ^or  the  transfer  to 
of  the  whole  or  any  part  of  the  securities,  in  which  it  has 

invested.  The  court  must  thereupon  take  such  measures, 
:  deems  proper,  to  ascertain  the  rights  and  Interests  of  the 
loner,  and  of  all  other  persons,  who  wore  owners  of  or 
•ested  in  the  property,  or  who  are  personnl  representatives, 
eirs,  of  owners  or  persons  so  interested,  and  to  cause  notice 
le  application  to  be  given  to  those  persons;  and  it  must  cause 
money  to  be  paid,  or  the  securities  to  be  transferred,  to  the 
ral  persons  entitled  thereto,  in  accordance  with  the  rights 
interests  thus  ascertained. 

I  76  and  part  of  f  74,  am'd  and  consolidated;  L.  1896,  eta.  946. 


110.  Taklns  lands  by  tke  United  Matoa. 

hen  the  legislature  of  the  State  consents  to  the  taking  of 
real  property  within  the  State,  for  the  use  of  the  people  of 
United  States,  a  writ  of  assessment  of  damages  may  be* 
>d;  and   the  proceedings  thereupon   must  be   in  accordance 

the  provisions  of  this  article;  except  that  the  applic::tion 
he  writ  must  be  made,  and  the  subsequent  proceedings  must 
onducted,  by  the  attorney  of  the  United  States,  for  the 
let  embracing  the  county  wherein  the  real  property  is 
ted. 

I  76.  am'^. 
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ARTICIii:   SESVESNTH. 

The  writ  of  certiorari,  to  review  the  detei-mination  of  an  inferior 

tribufMl. 

Sec.  2120.  Case*  wbere  writ  may  Issue. 

2121.  2122.  Gases  where  It  cannot  Issue. 

2123.  When  issued  from  supreme  court. 

2124.  When   from   another   court. 
:2125.  Limitation  of  time  for  review. 

2126.  Id.;  in  case  of  disabUity. 

2127.  Application  for  writ;  wbere  and  bow  made. 

2128.  When  notice  necessary;  service  thereof. 

2129.  To  whom  writ  directed. 

2130.  Mode  of  service. 

2131.  Stay  of  proceedings. 

2132.  When  and  where  writ  returnable. 

2133.  Subsequent  proceedings  as  in  an  action. 

2134.  Return;  when  and  how  made. 

2136.  Id.;  how  compelled;  fees  for  making. 

2136.  Id.;   after  term  of  ofDce  expired. 

2137.  When  third  person  may  bet  brought  In. 

2138.  Hearing  upon  return. 

2139.  Id.;  upon  afDdaTlts. 

2140.  Questions  to  be   determined. 

2141.  Final  order  upon  the  hearing. 

2142.  Restitution  may  be  awarded. 
2148.  Costs. 

2144.  Entry  and  enrollment  of  final  order. 

2146.  Bffect  thereof. 

2140.  "  Body  or  officer  "  ;    "  determination  "  ;   what  they  include. 

2147.  Application  of  this  article  to  certain  special  cases. 

2148.  Id.;  to  civil  cases  only. 

f  2120.  Cases  inhere  ywrit  may  issue. 

The  writ  of  certiorari  regulated  in  this  article,  except  the  writ 
specified  in  section  2124  of  this  act,  is  Lssned  to  review  the  deter- 
mination of  a  body  or  officer.  It  can  be  issued  in  one  of  the  fol- 
lowing cases  only: 

1.  Where  the  right  to  the  writ  is  expressly  conferred,  or  the 
isflue  thereof  is  expressly  authorized,  by  n  statute. 

2.  Where  the  writ  may  be  issued  at  common  law,  by  a  court 
of  general  jurisdiction,  and  the  right  to  the  writ,  or  the  power  of 
the  court  to  issue  it,  is  not  expressly  taken  away  by  a  statute. 

fl  2181*  Case*  vrhere  it  cannot  issue. 

A  writ  of  certiorari  cannot  be  issued,  to  review  a  determination, 
made,  after  this  article  takes  effect,  in  a  civil  action  or  special 
proce^ing,  by  a  court  of  record,  or  a  judge  of  a  court  of  record. 

8^  H   1356  and  1867,  also  $  2,   ante. 

§2122.  The  same. 

Except  as  otherwise  expressly  prescribed  by  a  statute,  a 
writ  of  certiorari  cannot  be  i.ssued,  in  either  of  the  following 
cases: 

1.  To  review  a  determination,  which  does  not  finally  determine 
the  rights  of  the  parties,  with  respect  to  the  matter  to  be  reviewed. 

2.  Where  the  determination  can  be  adequately  reviewed,  by  an 
appeal  to  a  court,  or  to  some  other  body  or  officer. 

3.  Where  the  body  or  officer,  making  the  determination,  is 
expressly  authorized,  by  statute,  to  rehepr  the  matter,  ypon  the 
relator'a   application;   unless   the   determination   to   be   reviewed 
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was  made  upon   a  rehearing,   or   tb?   time   within    which   tnc 
relator  can  procure  a  rehearing  has  elapsed. 

i  2123.  [Am'd,  1805.]    Wlae»  laaiied  from  anpreme  court. 

A  writ  of  certiorari  can  be  issued  only  out  ot  tl^e  aupreme 
court,  except  in  a  case  where  another  court  l^  expressly  author- 
ized by  statute  to  issue  it, 

L.    1885,    ch.   946. 

S  2124.  When  from  another  oowrt. 

Any  court  of  record,  exercising  jurisdiction  of  aji  an^Uate 
nature,  may  issue  a  writ  of  certiorari,  requiring  the  body  or 
officer  whose  proceedings  are  under  review,  to  make  a  return 
to  the  court  issuing  the  writ,  at  a  time  and  place,  fixed  by  the 
court,  and  designated  in  the  writ,  for  the  purpose  of  supplying 
any  diminution,  variance  or  other  deiect,  in  the  record  or  other 
papers,  before  the  court  Issuing  the  writ,  in  any  case  where 
justice  requires  that  the  defect  should  be  supplied,  and  adequate 
relief  cannot  be  obtained  by  means  of  an  order* 

2  R.  S.  589.  i  45  (2  Edm.  021).    See  I  1216,  aote. 

I  2126.  Limitation  of  time  for  re-rlew. 

Subject  to  the  provisions  of  the  next  section,  a  writ  Qf  cer- 
tiorari to  review  a  determination  must  be  granted  and  served, 
within  four  calendar  months  after  the  determination  to  be 
reviewed  becomes  final  and  binding,  upon  the  relator,  or  the 
person  whom  he  represents,  either  in  law  or  in  fact. 

8  2126.   [Am*d,  1805.]    Id.;  In  case  of  disability. 

The  appellate  division  of  the  supreme  court  may  grant  the 
writ,  at  any  time  within  twenty  months  after  the  expiration  of 
the  time  limited  in  the  last  section,  where  the  relator,  or  the 
person  whom  he  reprt^sents,  was  at  the  time  when  tho  determina- 
tion to  be  reviewed  became  final  and  binding  upon  nim,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upoik 
conviction  of  a  criminal  offence,  for  a  term  l^s  than  for  life. 

L.  1896,  ch.  946.    Sec  §  2091.  ante. 

I  2127.  [Am*d,  1885.]  Ai>plleatIon  tor  wvitf  where  and 
how  niade. 

An  application  for  the  writ  must  be  made  by,  or  in  behalf  of, 
a  person  aggrieved  by  the  determination  to  be  reviewed;  mitst 
bo  founded  upon  an  affidavit,  or  a  verified  petition,  which  may 
be  accompanied  by  other  written  proof;  and  must  show  a  prope? 
case  for  the  issuing  of  the  writ.  It  can  be  granted  only  at  t 
term  of  the  appellate  division  of  the  supreme  court  or  at  special 
term;  and  the  granting  or  refusal  thereof  is  discretionary  w|th 
the  court. 

L.  1M7,  ch.  880.  f  17  (4  Edm.  561);  L.  1885.  ch.  MA. 

I  2128.  When  notice  necennnrT'i  servlee  tlieteof. 

TTntil  provision  is  made,  in  the  general  rules  of  practice,  tor 
rcquiri'"''.  rv  fiJcponsincr  with  notice  of  the  anpIic^.tion  for  tte 
writ,  the  court  to  which  the  '^nplication  for  the  writ  is  ma^e, 
may.  in  its  flipcrption.  require  or  disp^^nse  with  nptjce.  A 
notice,  when  it  Is  necessary,  mnst  T)o  served,  with  copies  Of  liic 
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pAk^eH  tlpoh  wiilch  the  Application  la  to  be  made,  upon  the  body 
«*•  oiucer,  whose  determiuation  is  to  be  reviei^ed,  or  upon  such 
othet  person  as  the  court  directs,  as  prescribed  in  this  article 
lor  the  sertice  of  a  writ  of  certiorari.  The  serrice  must  be 
made,  at  least  eight  days  before  the  application,  unless  the 
cotirt,  by  an  order  to  show  cause,  prescribes  a  shorter  time. 
Where  notice  Ss  given,  the  person  served  may  produce  affidavits 
ur  other  written  proois,  upon  the  merits,  lu  opposiiion  to  Ui«t 
application. 

I  Siaik  To  wliott  writ  directed. 

Th«  writ  must  be  directed  to  the  ix>dy  or  officer,  whose  deter^* 
miaation  is  to  be  reviewed;  or  to  any  other  person  having  the 
cQBtody  of  the  record  or  other  papers  to  be  certihed;  or  to  both, 
if  uecewary.  Where  it  is  brought  to  review,  the  determination 
of  a  board  or  body,  other  than  a  court,  if  an  action  would  lie 
against  the  board  or  body,  in  its  associate  or  official  name,  it 
must  be  directed  to  the  board  or  body,  by  that  name;  otherwise 
It  niist  be  diiidcted  to  the  members  thereof,  by  their  Aamet. 

f   BiaOk  Alede  of  servlee. 

A  writ  of  certltJrari  must  be  served  as  follows,  except  where 
different  directions,  respecting  the  mode  of  service  thereof,  are 
given  by  the  court  granting  it: 

1.  Where  it  is  directed  to  a  person  or  persons  by  name,  or 
by  his  or  their  official  title  or  titles,  or  to  a  municipal  corpora- 
tion, it  must  be  served,  upon  pach  officer  or  other  person,  to 
whom  it  is  so  directed,  or  uijon  the  corporation,  m  the  same 
manner  as  a  summons  in  an  action  brought  in  the  supreme 
coart,  except  ms  prescribed  in  the  next  two  subdivisions  of  thiA 
secti^ 

2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a 
court,  naviag  a  clerk  appointed  pursuant  to  law,  service  upon 
tae  court,  or  the  judges  thereof,  may  be  made  by  filing  the 
writ  with  the  clerk. 

3.  Where  it  is  to  be  served  upon  any  other  board  or  body, 
or  upon  themembers  thereof,  it  may  be  served  as  prescribed 
in  section  2071  oi  this  act,  for  service,  upon  a  like  board  or 
body,  of  an  alternative  writ  of  mandamus. 

See  I  2071.  ante;  2  R.  S.  602,  |  08  (2  £dm.  62G),  and  2  R.  S.  599.  {  40 
|2  Edm.  621). 

I   2181.    Stay    of  proceed inarii. 

Except  as  prescribed  in  this  section,  a  writ  of  certiorari  does 
not  stay  the  execution  of  the  determination  to  be  reviewed,  or 
affect  the  power  of  the  body  or  officer,  to  which  or  to  whom  it 
is  addressed.  The  court,  which  grants  the  writ,  may  in  its  dis 
cretion,  and  upon  such  terms,  as  to  the  security  or  otherwise, 
as  justice  requires,  direct  by  a  clause  in  the  writ,  or  by  a 
sepdrate  order,  that  the  execution  of  the  determination  be 
stayed,  pending  the  certiorari,  and  until  the  further  direction 
of  the  court.  A  bond,  undertaking,  or  other  seeurltr,  given  to 
procure  sfnoh  a  stay,  is  Valid  and  effectual,  according  to  its  terms, 
in  faror  of  a  person  beneficially  interested  In  uoholding  the  de- 
termination to  be  reviewed,  who  is  admitted  as  a  par^  to  the 
spedai  proceeding,  as  prescribed  In  section  2137  of  this  act. 

I  2182.  tneii  and  where  writ  returnable. 

A  writ  of  certiorari  must  be  made  returnable,  within  twenty 
llays  after  the  service  thereof,  at  the  office  of  the  clerk  of  the 
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court.  If  it  was  issued  from  the  supreme  court,  it  must  be  mad« 
returnable  at  the  ollice  of  the  clerk  of  the  county,  designated 
therein,  wherein  the  determination  to  be  leviewud  was  made;  and 
if  the  county,  designated  in  the  writ,  is  not  tue  proper  county,  the 
court,  upon  motion,  may  amend  the  writ  uccoruiuglj'.  Thereupon 
all  papers  on  file  must  be  transferred  to  the  clerk  of  the  county^ 
where  the  writ  is  made  returnable  by  the  amendment. 
See   §  2138.    post. 


1  2138.  Subseqaent  proceedlnarn  a»  in  an  a.ctioii. 

After  a  writ  of  certiorari  has  been  issued,  the  time  to  make  a 
return  thereto  may  be  enlarged,  or  any  other  order  may  be 
.made,  or  proceeding  taken,  in  the  cause,  in  relation  to  any  mat- 
ter not  provided  for  in  this  article,  as  a  similar  proceeding  may 
be  taken  in  an  action,  brought  in  the  same  court,  and  triable  ift 
the  county  where  the  writ  is  returnable. 

S  2184.  Re  torn;  ^irhen  and  ho-w  nutde. 

The  d^rk,  with  whom  a  writ  of  certiorari  is  filed,  and  each 
person,  upon  whom  a  writ  of  certiorari  is  served  as  prescribed 
in  section  2130  of  this  act,  must  make  and  annex  to  the  writ,  or 
to  the  copy  thereof  served  upon  him,  a  return,  with  a  transcript 
annexed,  and  certified  by  him,  of  the  record  or  proceedings,  and  a 
statement  of  the  other  matter,  specified  in  and  required  by  the 
writ.  The  return  must  be  filed  in  the  office  where  the  writ  ia 
returnable,  according  to  the  command  thereof. 

2  B.  S.  690.  H  46  and  46  (2  Edm.  621). 

I  2185.  Id.  I  bovr  compelled  |  fees  for  BMilcinir* 

If  a  return  is  defective,  the  court  may  direct  a  further  return. 
An  omission  to  make  a  return,  as  required  by  a  writ  of  cer- 
tiorari, or  by  an  order  for  a  further  return,  may  be  punished,  aa 
a  contempt  of  the  court.  But  a  judge  or  clerk  shall  not  be  thm 
punished,  unless  the  relator,  before  the  time  when  the  return  Is 
required,  pays  him,  for  his  return,  the  sum  of  two  dollars,  and,  in 
addition,  ten  cents  for  each  folio  of  the  copies  of  papers  required 
to  be  returned. 

See  2  R.  S.  676,  |  83  (2  Edm.  596),  and  $  2006,  ante. 

(  2136.  Id.  J  after  teFm  of  olBee  expired. 

A  writ  of  certiorari  may  be  isRued  to,  and  a  return  to  a  writ  of 
certiorari  may  be  made  by,  an  officer,  whose  term  of  office  has  ex- 
pired. Such  an  officer  may  be  punished  for  a  failure  to  make  a  re- 
turn to  the  writ,  as  required  thereby;  or  to  make  a  further  return, 
as  required  by  an  order  for  that  purpose. 

I  2137.  [Am'd,  1895.1  When  third  person  may  be  bronsht 
In. 

Upon  the  application  of  a  person,  specially  and  beneficially  in- 
terested in  upholding  the  detprmination  to  be  reviewed,  the  court 
may.  in  its  discretion,  admit  him  as  a  party  defendant  in  thf» 
special  proceed iners,  upon  such  terms  as  justice  requires.  And  a 
term  of  the  appellate  division  of  the  supreme  court,  at  which  the 
cause  is  noticed  for  hearing,  and  Is  placed  upon  the  calendar,  m^y. 
in  a  proper  case,  direct  that  notice  of  the  pendency  of  the  special 
proceeding  be  given  to  any  person,  in  such  a  manner  as  it  tiilnkt 
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proper;  and  may  suspend  the  hearing  until  notice  Is  given  ae 
Gordingly- 

Ib.    1886,    ch.   M6. 

i  S138.   [Am*d,  1896.]    Hearing  vpon  return. 

The  cause  must  be  heard  at  a  term  of  the  appellate  division  of 
the  supreme  court,  held  within  the  judicial  department,  embracing 
the  county  where  the  writ  was  returnable.  Either  party  may  no- 
tice it  for  hearing,  at  any  time  after  the  return  is  complete.  Ex- 
cept as  prescribed  in  the  next  section,  it  must  oe  heard  upon  the 
writ  and  return,  and  the  papers  upon  which  the  writ  was  granted. 

L.    1885.    cb.   046. 

1  2188.    Id.f   npoA   afltdairlta* 

If  the  officer  or  other  person,  whose  duty  it  is  to  make  a  return, 
dies,  absconds,  removes  from  the  State,  or  becomes  insane,  aftei 
the  writ  is  issued,  and  before  making  a  return,  or  after  making  an 
insufficient  return;  and  it  appears  that  there  is  no  other  officer  or 
person,  from  whom  a  sufficient  return  can  be  procured  by  means 
of  a  new  certiorari;  the  court  may,  in  its  discretion,  permit  affi- 
daTits,  or  other  written  proofs,  relating  to  the  matters  not  suffi- 
ciently returned,  to  be  produced,  and  may  hear  the  cause  accord- 
ingly. The  court  may  also,  in  its  discretion,  permit  either  party 
to  produce  affidavits,  or  other  written  proofs,  relating  fo  any  al- 
leged error  of  fact,  or  any  other  question  of  fact,  which  is  essential 
to  the  jurisdiction  of  the  body  or  officer,  to  make  the  determina- 
tion to  be  reviewed,  where  the  facts,  in  relation  thereto,  are  not 
sufficiently  stated  in  the  return,  and  the  court  is  satisfied  that 
they  cannot  be  made  to  appear,  by  means  of  an  order  for  a  fur- 
ther return. 

2  B.  8.  271.  f  281  (2  Bdm.  280);  Go.  Proe..  9  868. 
f  2140.  <|vestfons  to  be  determfliied. 

The  questions,  involving  the  merits,  to  be  determined  by  the 
conrt  upon  the  hearing,  are  the  following,  only: 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the  subject- 
matter  of  the  determination  under  review.  ' 

2.  Whether  the  authority,  conferred  upon  the  body  or  officer. 
In  relation  to  that  subject-matter,  has  been  pnrsiied  in  the  mode 
required  by  law,  in  order  to  authorize  it  or  him  to  make  the 
determination. 

3.  Whether,  in  making  the  determination,  any  rule  of  law, 
affecting  the  rights  of  the  parties  thereto,  has  been  violated,  to 
the  prejudice  of  the  relator, 

4.  Whether  there  was  any  competent  proof  of  all  the  facts, 
necessary  to  be  proved,  in  order  to  authorize  the  making  of  the 
determination. 

5.  If  there  was  such  proof,  whether  there  was,  upon  all  the 
evidence,  such  a  preoonderance  of  proof,  against  the  existence  of 
any  of  those  facts,  that  the  verdict  of  a  jury,  affirming  the  eicist- 
ence  thereof,  rendered  in  an  action  in  the  supreme  court,  trinble 
by  a  jury,  would  be  set  aside  by  the  court,  as  against  the  weight 
of  evidence. 

f  2141.  Final  order  apon  tbe  bearing. 

The  court,  upon  the  hearing,  may  make  a  final  order.  nuTinlling 
or  confirming,  wholly  or  nartly,  or  modifying,  the  determination  re* 
viewed,  as  to  any  or  all  of  the  parties. 

L.  1888,  di.  828.  f  6.  ^^ 
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I  ai42«  Restitution  may  be  awarded* 

Where  the  determination  reTiewed  is  annulled  or  modiflod*  the 
court  maj  order  and  enforce  restitution,  in  like  manper,  with 
like  effect  and  subject  to  t^ie  same  conditions,  as  where  a  juAg- 
ment  is  reversed  upon  appeal. 

See  i   1292.   ante. 

f    SS148.  Coats. 

Costs,  not  exceeding  fifty  dollars  and  disbursements,  mny  be 
awarded  by  the  final  order,  in  fayor  of  or  against  either  iMurty, 
in  the  discretion  of  the  court. 

See  fS  2086  and  2100,  ante;  alao,  |  2007,  ante. 

f  2144.  Kntry  and  enrollment  of  ftnal  ovder. 

The  finai  order  of  the  court  upon  the  certiorari  must  be  entered 
in  the  office  of  the  clerk  where  the  writ  was  returnjible.  Btit 
before  it  can  be  enforced,  an  enrollment  thereof  must  be  filed. 
For  that  purpose,  the  clerk  must  attach  together,  and  file  In  his 
office,  the  papers  upon  which  the  cause  was  heard;  a  certified 
copy  of  the  finnl  .order;  and  a  certified  copy  of  each  order,  which 
in  any  way  involves  the  merits,  or  necessarily  alfects  the  final 
order. 

See  IS  1^7,  1340,  and  1364,  ante. 

I  2145.  Bffect  thef eof. 

The  filing  of  the  enrollment  In  the  office  of  the  clerk  where 
the  final  order  is  entered,  as  prescribed  in  the  last  section,  is  a 
sufficient  authority  for  any  proceeding,  by  or  before  the  body 
which,  or  the  officer  who,  made  the  determination  reviewed,  which 
the  final  order  of  the  court  directs  or  permits.  But  where  the 
execution  of  the  final  order  is  stayed  by  an  appeal  te  the  coart  of 
appeals,  the  proceedings  below  are  stayed  in  like  manner. 

See  i  1345,  ante. 

9  2146.  «  Body  pr  oflloer  **  i  "  determination  **  S  trkat  tlier 
Include. 

The  expression,  "  body  or  officer  *\  as  used  in  thi4  article*  in- 
cludes every  court,  tribunal,  board,  corporation,  or  other  persoii, 
or  aggregation  of  persons,  whose  determinatiOA  may  be  reviewed 
by  a  writ  of  certiorari;  and  the  word,  "  determinatioQ  ",  as  Qsad 
tn  this  article,  includes  etery  judgment,  order,  decision,  naju^ica- 
tion,  or  other  act  of  such  a  body  or  officer,  which  is  subject  to  be 
so  reviewed. 

I  2147.  Applioattoa    of    tbls    article    to  certain    ap^^lal 

caHeii. 

Where  the  right  to  a  writ  of  certiorari  is  expressly  conferred, 
or  the  issuing  thereof  is  expressly  authorized,  by  a  statute,  pasMd 
before,  and  remaining  in  force  after,  this  article  takes  effect,  this 
article  does  not  vary,  or  affect  in  any  manner,  any  provisibu  0^ 
the  former  statute,  which  expressly  prescribes  a  different  regula- 
tion, with  respect  to  any  of  the  proceedings  upon  the  certiorari 
to  be  issued  thereunder. 

f  2148.  Id.;   to  oItII  cases   only. 

This  article  is  not  applicable  to  a  writ  of  certiorari,  brought  to 
review  a  determination  made  in  any  criminal  matter,  exca^  a 
criminal  contempt  of  court. 
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CHAPTER   XVII. 
Certain  Special  Proceedings  Instituted  Without  Writ 

TlTIiS       L— ProeM4iiigt  BeUtlny  to  ImBolrent  Debtors  and  to  Pritoiitr*. 

TITLS      IL  —  Ssmmary  ProeoediBgi  to  Boeofor  the  Poeieteion  of  Beftl  Prof  ertj. 

TITLE    m.— Pioeeedlifi  to  Poiileh  •  Coatempt  of  Covrt,  other  than   a 

Criminal  Coatempt. 

TITLE    IT.—  Proceeding  to  Collect  a  Fine. 

TITLE      T.—  Proceeding!  to  BieeOTer  the  Death  of  a  Tenaat  for  Life. 

TITLE     TL—  ProeeedUf  •  for  the  Apnolatnient  of  a  Committee  of  tl|e  Penoa 

aad  of  tie  Property  of  a  Lonatie,  Idiot,  or  a  Habltaal  DrnnlL- 
ard ;  Qeaeral  Powers  aid  Dnties  of  the  Commitlee. 

TITLE  TIL—  Proceodinas  fOr  the  Disposltien  of  the  Beal  Property  of  an 

lafant,  Lnnatle,  Idiot,  or  Habltaal  Draahard. 

TITLE  Tin.-  Irbitratloas. 

TITLE    IX.—  Prooeedings  to  Foroclose  a  Mortgage  bj  AdTortlsement. 

TITLE      X.— Proceedings  to  Change  the  Name  of  an  IndlTidaal. 

TITLE    XL—  Proeeedlags  for  the  Tolnatarjr  Dissolatioa  of  a  Corporatloa. 

TITLE  XIL— Proeeedlags  Sapplemeatary  to  aa  Sxecatlon  Against  Property. 

TITLE  I. 
Proceedings  relating  to  insolvent  debtors  and  to  prisoners. 

Article  1.  Discharge  of  an  iDsolvent  from  hie  debts. 

2.  Exemption    from    arrest,    or   discharge    from    imprisonmeDt,    of    an 

IneolTent  debtor. 
8.  Discbarge   of  an   Imprisoned  judgment   debtor  from  imprisonment. 
4.  Caro  of  the  property  of  a  person  confined  for  crime. 

ARTICLE    FIRST. 

Discharge  of  an  insolvent  from  his  debts, 

Sooi  2140.  Who  may  be  discharged. 

2100.  To  what  court  application  to  be  made. 

21S1.  €3ontenta   of   petition. 

2162.  Consent   of   creditors   to   be   annexed. 

21ftS.  Consent  of  executor,   administrator,    receiver,    etc. 

2154.  Id.;  of  corporation,  etc. 

2106.  Id.;  of  partnership. 

2166.  Effect   of   consent    where   petitioner   Is   a   Joint    debtor. 

2167.  Consent  of   purchaser  of  debt.  etc. 

2168.  Consenting  creditor  muHt  relinquish  security. 

2169.  Penalty  If   creditor  swears   falsely. 
21<M).  Affldayit  of  consenting  creditor. 

2161.  Wben  non-resident  creditor  to  annex  account,  etc. 

2162.  Petitioner's  schedule. 
2168.  His  affldavlt. 

2164.  Order  to  show  cause. 

2166.  How  order  published  and   senred. 

2166.  Hearing. 

2167.  Putting  cause  on  calendar. 

2168.  Opposing  creditor  to  file  specifications,  and  maj  demand  Jury  trlaL 
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Bee.  2160.  Id.;  to  file  proofi,  If  not  named  In  echednle. 

2170.  Proceeding!  if  jaron  do  not  agree. 

2171.  When  inaolrent  required  to  produce  bla  non-resident  wife. 

2172.  Examination  of  an   insolrent. 

2178.  Wben  ineolTent  cannot  be  dia<^arged 
2174.  When    assignment   to    be   directed. 

2176.  Assignment;  contents,  and  to  whom  made. 
2170.  Id.;  tmstees,  how  designated. 

2177.  Eifect  of  assignment. 

2178.  When  discharge  to  be  granted. 

2179.  2180.  Proceedings  where  trustee  refuses  to  glre  certificate,  dc. 

2181.  Discharge,  etc.,  to  be  recorded. 

2182.  Effect   of   discharge. 

2183.  Id.;  exception  as  to  foreign  contracts  or  credltora. 

2184.  Id.;  as  to  debts,  etc.,  to  the  United  SUtes  and  the  SUte. 
2186.  InsolTent  to  be  released  from  Imprisonment. 

2186.  Discharge;  when  Told. 

2187.  Inyalldity  may  be  proved  on  motion  to  racate  erder  of  arrest,  «te 

n  2149-2187.    [Repealed  by  L.  1909,  ch.  17.    See  ConsolidaUV 
Laws,  tit.  Debtor  and  Creditor  Law,  ||  50-88.] 
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article:  81DCW>1ID. 

Kxcmplion  from  arrest,  or  discharge  from  imprieonmentf  of  om 

insolvefU  amor* 

See.  2188.  Who  tomj  be  exempted,  and  hf  what  ooort. 

2189.  Oontents  of  petition. 

2190.  Petitioner'!    achedale. 

2191.  Hla    affldaTlt. 

2192.  Order  to  show  caoae. 

2198.  Hearing,    etc. 

2194.  Order   directing    assignment;    assignment    parsoant    tbereta 

2195.  When    discbarge    to    be    granted;    effect    tbereof. 

2196.  Discbarge   to   be   recorded,    etc. 

2197.  Petitioner  to  be   released   from   imprisonment. 
2196.  Debts  not  affected,  etc. 

2199.  Dlacbarge,  wben  Toid. 

II  21MH-21fM»     [  Kepf'alt'd  hy  L.  1000,  ch.  17.    See  Cunsolidntod 
Liaw8,  tit.  Debtor  and  Creditor  Law,  $§  100-lll.J 
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article:  third. 
DMiarge  of  an  imprisoned  judgment  debtor  from  imprisownenL 

tee.  SSOO.  Wbo  may  be  discharged. 

2201.  To  what  court  appHcatlon  to  be  made. 

2202.  Wben   petition   may    be   preaented. 

2203.  Contents  of  petition;   aebedule. 

2204.  AtUdaTit    Of    petitioner. 
2206.  Notice  to  creditors. 

2206.  Id.;   when  aerrlce   cannot  be   made. 

2207.  Id.;  when  State  a  creditor. 

2208.  Proceedlnga  on    presentation   of   petition. 

2209.  Adjournment. 

2210.  I*roceedln|(8   on   adjourned  day. 

2211.  Aealgumeut;    effc>ct    thereof. 
J2212.  Discharge;   when  to  be  granted. 

2213.  Petitioner's    proixriy    still    liable. 

2214.  When  creditor  may  issue  new  execntlon  against  pereott, 

2216.  Powers   and   duties  of   trustees. 

2210.  Creditor  may   notify   debtor  to  apply  for  discharge. 

2217.  Effect   of   failure   «o   to   apply. 

2218.  Debtor  to  United  States,  etc.,  not  to  be  discharged. 

§§  2i.>oo-22i8.    [Uopoakd  by  L.  I'JU'J,  oh.  17.     See  Cousolidated 
Laws,  tit.  Debtor  and  Creditor  Law,  §§  120-138.J 
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A&TICLB  FOVliTH. 

Cdrt  xsf  the  pihperty  of  a  person  eonftned  for  crime. 

Bee.  2219.  Wben  and  to  what  coCirt  application  to  be  made. 

2220.  Who   may   apply. 

2221.  Creditor  mast  relinquish  security. 

2222.  Contents   of    petition. 

2223.  Copy  of  eeutence   and  a£Bdavlt  to  be  preaented. 

2224.  Proceedings   upon   preApntation    of   the    papers. 

2225.  Id.;   on   return   of   order    to   show   cause. 

2226.  Effect    of    order    appointing    trustee. 

2227.  Removal    of    truHtee;    appointment    of    new    truatSA. 

2228.  Prlsoner'a   property;    how   applied. 

2229.  Id.;   to  be  delivered  to  him  on   his  discharge. 

2230.  Application  of  this  article  to  persons  heretofore  sentenced. 

ii  2iill»-:223(K    [.Repealed  by  L.  1909,  ch.  47.    See  Consolidated 
Lav.d,  lit.  Prison  Law,  §§  39(K40l.J 
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TITLE  n. 

B\uiimar7   proceedings   to   recover    the    pOMesaloii  of  real 

property. 

*kc.  2281.  When    tenant    may    be    removed. 

2232.  Penon   holding  over  land  boM.  etc..   may  be  remoTcd. 

2283.  Id.;   In  case  of  forcible  entry  or  detainer. 

2234.  Application;   to  whom   made. 

22ro.  Who  can  maintain  proceedings;  contentv  o£  petition. 

2236.  Notice   to   be    given    in    certain    caaca. 

2237.  Petition    by    neighbor    of    bawdy-houae,    ett. 

2238.  Precept. 

2239.  Id.;    In  New-York  city. 

2240.  Id.;  how  acrved. 

2241.  Duty  ot  peraon   to  whom  copy  of   precept   Is  delivered. 

2242.  When  precept  to  bo  served  on  landlord  ef  bawdy-honae.  etc 

2243.  Proof  of  aerrlce  ^f  precept, 

2244.  Anawer. 

2246.  lasues  upon  forcible  entry  or  detainer. 

2246.  In  N.  Y.  district  court  cauM  ma^  be  tranaferred  to  another  ooun 

for  trial. 
2347.  Trial. 

2248.  Adjournment. 

2249.  Final    order   upon    trial. 

2250.  Amount   of   costs;    how    collected. 

2251.  Warrant  to  dispoaseaa  defendant. 

2252.  Execution  of  warrant. 

2253.  When  warrant  cancels  lease;   exception. 

2254.  Warrant;  when  and  how  atayed. 
2256.  Undertaking;    bow    disposed   of. 

2256.  Redemption    by    lessee. 

2257.  Id.;  by  creditor  of  lessee. 

2258.  The    last    two    aections    qualified. 

2259.  Order  to  be  made  thereupon;   liability  of  person  redeemlm^ 

2260.  Appeal. 

2261.  Effect  of   apnea!   limited   in   certain   cases. 

2202.  Warrnnin:   how  stayed  on  appeal. 

2203.  Appellate  court  may  award  restitution;   action  for  damagM. 
22G4.  Application   of   this   title;   effect  of  final  order. 

2205.  How   proceeulngs   under  this  title   to  be  stayed* 

§  2231.  When  tenant  may  be  removed. 

In  either  of  the  following  cases,  a  tenant  or  lessee  at  will, 
or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more  :Fears, 
of  real  property,  including  a  specific  or  undiTided  portion  of  a 
house,  or  other  dwolUng,  and  his  assigns,  undertenants,  or  legal 
representatives,  may  be  removed  therefrom,  as  prescribed  in  this 
title: 

1.  [Ani'd,  1804.]  Where  he  holds  over  and  continues  In 
possession  of  the  demised  premises,  or  any  portion  thereof,  after 
the  expiration  of  his  term,  without  the  permission  of  the  land- 
lord; including,  elsewhere  than  in  the  city  of  New  York  and 
Brooklyn,  a  case  whoro  the  person  to  be  removed  became  the 
occupant  of  the  premises  as  a  servant  or  employee  and  the 
relation  of  master  and  servant  or  employer  and  employee  has 
been  lawfully  terminated  or  the  time  fixed  for  such  occupancy 
by  the  agreement  between  the  parties,  has  expired:  but  If  by 
such  agreement  the  servant  was  to  be  permitted  to  occupy  aucfi 
premises  for  a  period  beyond  the  term  of  employment  such 
removal  shall  not  l>e  had  under  thin  subdivision  unless  inch 
period  so  permitted  for  oocnpnncv  hns  expired,  or  the  relation 
of  master  and  servant  or  omnloyer  and  employee  was  lawfully 
terminated  before  the  expirntion  of  such  term  of  employment; 
but  nothing  in  this  subdivision  rontained  shall  be  conatraed  at 


! 


c.  17.  t.  2  SUMMARY  PROC.  FOR  LAND.  §  3282 

IireTentingr  the  removal  of  luch  occupant  in  any  other  lawful 
manner. 

Lb  ISM.   ch.  333. 

2.  Where  he  holds  over,  without  the  like  permission,  after  a 
default  in  the  payment  of  rent,  pursuant  to  the  agreement 
adder  which  the  demisod  premises  are  held,  and  a  demand  of 
the  rent  has  been  made,  or  at  least  three  days'  notice  in  writing^, 
requiring,  in  the  alternative,  the  payment  of  the  rent,  or  the 
possession  of  the  premises,  has  been  served,  in  behalf  of  the 
person  entitled  to  the  rent,  upon  the  person  owing  it,  as  pre- 
scribed in  this  title  for  the  service  of  a  precept. 

3.  Where  in  any  city  in  this  State  he  holds  over  and  continues 
In  possession  of  the  demised  premises,  or  any  portion  thereof, 
after  default  in  the  payment,  for  sixty  days  after  the  same 
shall  be  payable,  of  any  taxes  or  assessments  levied  on  such 
demised  premises  which  he  has  agreed  in  writing  to  pay  pur- 
suant to  the  agreement  under  which  the  demised  premises  are 
held,  and  a  demand  for  the  payment  of  such  taxcH  or  assessments 
has  been  made,  or  at  least  three  days'  notice  in  writing,  requiring, 
in  the  alternative,  the  payment  thereof  and  of  any  interest  and 
penalty  thereon,  or  the  possession  of  the  premises,  has  been 
served,  in  behalf  of  the  landlord,  upon  the  lessee,  as  prescribed 
In  this  title  for  the  service  of  a  precept.  An  acceptance  of  any 
rent  by  the  lessor  or  his  legal  representatives  shall  not  be 
constnied  as  a  waiver  of  the  agreement  of  the  lessee  to  pay 
taxes  or  assessments,  so  as  to  preclude  the  lessor  from  the 
benefits  of  this  chapter. 

4.  Where  he,  being  In  possession  under  a  lease  for  a  term  of 
three  years  or  less,  has,  during  the  terra,  taken  the  benefit  of 
an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  under  a 
bankrupt  law  of  the  United  States. 

5.  [Am*d,  1913.1  Where  the  demised  premises,  or  any  pfirt 
thereof,  are  used  or  occupied  as  a  bawdy-house  or  house  or  place 
of  assignation  for  lewd  persons,  or  for  purposes  of  prostitution, 
or  for  any  illegal  trade  or  manufacture,  or  other  illegal  business. 

I*  mM,  ek.  448.     In  effect  8ept  1.  1918. 

3  B.  S.  612.  8  28  (2  Edm.  529).  amM;  L.  1849.  ch^  193;  alM>,  I  66.  added 
h9  U  1868.  oh.  764.  §  1  (7  TAm.  886).  and  L.  1873,  cb.  686,  f  1  (9  Bdm. 
W>,  ooDSOlldated  and  am'd. 

I  gaag.  Persom  boldlaff  ever  laad  sold,  ete.,  may  1»e  re- 

In  either  of  the  following  cases,  a  person,  who  holds  over  and 
oontinnes  in  possession  of  real  property,  after  notice  to  quit  the 
same  has  been  giveu,  as  prescribed  In  section  2236  of  this  act, 
and  his  assigns,  tenants,  or  legal  representatives,  may  be  re- 
moved therefrom,  as  prescribed  in  this  title: 

1.  Where  the  property  has  been  sold  by  virtue  of  an  execution 
against  him,  or  a  person  under  whom   he  claims,   and   a  title. 
nnder  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  upon  the  foreclosure, 
by  proceedings  taken  as  prescribed  in  title  ninth  of  this  chapter, 
of  a  mortgage,  executed  by  him,  or  a  person  under  whom  he 
claims,  and  the  title  under  the  foreclosure  has  been  duly 
perfected. 

8.  Where  he  occupies  or  holds  the  property,  under  an  agreement 
witii  the  owner  to  occupy  and  cultivate  It  upon  shares,  or 
for  a  share  of  the  crops,  and  the  time,  fixed  in  the  agreememt 
for  bis  occupancy,  has  expired. 
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4.  [An&'df  1894.]  Where  he,  or  the  i»erson  to  whom  Ue  hma 
succeeded,  has  intruded  into,  or  squatted  upon,  any  real  property, 
without  the  permission  of  the  person  entitled  to  the  possessiou 
thereof,  and  the  occupancy,  thus  commenced,  has  continued  witi 
out  permission  from  the  latter;  or,  after  a  permission  given  b: 
him  has  been  revoked,  and  notice  of  the  Terocatlon  given  to 
the  person  or  persons  to  be  removed. 

Sum.  4  of  I  28,  R.  S.,  ain*d;  L.  1874.  cb.  206,  and  {  81,  r!  8.;  U  19»i, 
th.  282. 

I  2283.  Id.;  In  case  of  forcible  entry  or  detainer. 

An  entry  shall  not  be  made  into  real  property,  but  in  a  case 
where  entry  is  given  by  law;  and,  in  such  a  case,  only  in  a 
peaceable  manner,  not  with  strong  hand,  nor  with  multitude  of 
people.  A  person  who  makes  a  forcible  entry  forbidden  by  this 
section,  or  who,  having  peaceably  entered  upon  real  property, 
holds  the  possession  thereof  by  force,  and  his  assigns,  under- 
tenants, and  legal  representatives,  may  be  removed  therefrom, 
as  prescribed  In  this  title. 

■   2  R.  S.  607.  58  1  and  2  (2  Edm.  523). 

i  2234.   [Am'd,  1805.]    Application  |  to  whom   made. 

Application  for  removal  of  a  person  from  real  pro|>ert7,  as 
prescribed  in  this  title,  may  be  made  to  the  county  judge  or 
special  county  judge  of  the  county  or  a  justice  of  the  peace  of 
the  city  or  town  or  the  mayor  or  recorder  of  the  city  wherejn 
the  real  property,  or  a  portion  thereof,  is  situated*  AppUca^tion 
may  also  be  made,  if  the  property,  or  a  portion  thereof,  be 
situated  in  the  city  of  New  York  to  a  judge  of  the  city  coart  of 
the  city  of  New  York  or  the  district  court  of  the  district  within 
which  the  property,  or  a  portion  thereof,  is  situated,  ori  if  the 
judge  of  such  court  be  for  any  reason  disqualified,  to  the  district 
court  of  an  adjoining  district;  if  in  the  city  of  Brooklyn,  to  a 
police  justice  pf  that  city;  if  in  the  city  of  Albany,  or  in  the  city 
of  Troy,  to  a  justice  of  the  justices'  court  of  that  city;  if  in  the  city 
of  Yonkers.  to  the  city  judge  of  that  city;  if  in  the  cities  of 
Syracuse,  Rochester  or  Buffalo,  to  a  judge  of  the  municipal 
court  of  said  cities.  Where  the  property  is  situated  in  an  incor- 
porated village,  the  boundaries  of  which  embrace  portions  of 
two  or  more  towns,  application  may  be  made  to  a  fustiee  of  the 
peace  of  either  town,  who  keeps  an  office  in  the  village.^ 

Beetion  28,  R.  S..  am'd:  L.  1848.  cb.  188  (2  Bdm.  888):  Const.,  art.  6.  I  15; 
Const.  lH4d,  art.  6.  I  16;  L.  3840,  ch.  300;  L.  leci.  cb.  108:  Cpnst.  iac». 
art.  e,  8  16;  L.  185d.  ch.  205.  S  3;  L.  1875.  cb.  250,  i  I;  L.  1852,  cb.  82i.  |  1; 
L.  1857,  ch.  844.  1  77.  siibd.  2;  L.  I{<fl3.  ch.  189  («  Bdm.  86);  C3q.  ^IW.. 
i  68,  am'd;  U  18TO.  oh.  741,  S  4  (7  Kdm.  774):  L.  1877,  ch.  187;  L.  18TO, 
ch.  386;  L.  1821,  ch.  47.  ft  1:  Xu  1884,  ch.  871.  M  1  and  |0;  U  1878,  ch.  8M. 
8  1:  li.  1873,  ch.  61,  I  8:  L.  1878.  cb.  188.  %  1;  l*.  ISJfl,  cb.  19^.  ll  6  andlB; 
L.  1848,  cb.  125,  8  26;  L.  1870,  ch.  470,  8  13;  L.  18IW,  cb.  96,  |  JBj  U  1857, 
eb.  881,  f  •;  L.  1896,  ch.  946. 

I  2235.  [Am*a.  1013.1  \^ho  ««&  9Mi^|ntain  proeeedinjpK; 
conteutu  of  i^etltlon. 

The  applicnfion  may  bo  mnde  by  the  landlord  or  lessor  of  the 
demised  promlsos;  the  purchnser,  upon  the  execution  or  fore- 
clo.suro  sale;  the  porson  forcibly  put  out  or  kept  out;  the  person 
with  whom,  as  owner,  the  ajireemcnt  was  raAdo.  or  the  owner 
of  the  property  occupied  under  nn   agreement,  to  cu1tiTat»  the 

f)roperty  upon  shares,  or  for  a  share  of  the  crops;  or  the  person 
awfully  entitled  to  the  possession  of  the  property  intruded  Inlo 
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or  squatted  upon,  as  the  case  requireH:  or  by  the  lepal  repre- 
sentative, agent,  or  assignee  of  the  landiord,  purchaser,  or  other 
person,  so  entitle<i  to  apply,  or  by  the  person  or  ^corporation  au- 
thorized to  proceed  under  section  twenty-two  hundred  and  thirty- 
seven  of  this  act.  The  applicant  must  present  to  the  judge  or 
justice,  a  written  petition,  verified  in  liice  manner  as  a  verified 
complaint  in  An  action  brought  in  the  supreme^  court;  describing 
the  premises  of  which  the  possession  is  claimed,  and  the  interest 
therein  of  the  petitioner,  or  the  person  whom  he  represents;  stat- 
ing the  facts,  which,  according  to  the  provisions  of  this  title,  au- 
thorise the  application  by  the  petitioner,  and  the  removal  of  the 
person  in  possession;  naming,  or  otherwise  intelligibly  designating 
the  person  or  persons  against  whom  the  special. proceeding  is  in- 
stituted, and|  if  there  are  two  or  more  such  persons,  and  some 
are  undertenants  or  assigns,  specifying  who  are  principals  or 
tenants,  an^  who  are  undertenants  or  assigns-  and  praying  for 
a  final  order  to  remove  him  or  them  accordingly. 

Ckctlcm  2.  8,  snd  29,  B.  S.,  %m'A  and  consoIUUitwl.  8««  1  T.  A  G.  683. 
Am'd  L.  1913,   ch.  44«.      Id  effect  Sept.   1,   1913. 

f  aase.  fl*ti«*  to  be  sltren  la  oertaln  eases. 

Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at 
safferance,  the  petition  must  state  the  farts,  showing  that 
the  tenanMi"  has  been  terminated,  by  giving  notice,  as  required 
hf  law.  where  the  application  is  made  in  a  oase  specified  in 
section  2232  of  this  act,  the  petition  must  state  that  a  notice,  in 
behalf  of  the  applicant,  requiring  all  persons  occupying  the  prop- 
erty to  quit  the  same,  by  a  day  specified,  has  been  either  served 
personally  upon  the  person  or  persons  to  be  removed,  or  affixed 
conapicQoqsly  upon  the  property,  at  least  ten  days  before  the 
day  specified  therein. 

aectioB  81,  B,  8.,  and  U  1857.  ch.  308,  U  2  and  3   (4  Bdra.  617). 

I  8887.  [Am*a>  lf>t8.]  Petltloa  in  case  of  bawdy-bouses, 
e<6« 

An  owner  or  tenant,  including  a  tenant  of  one  or  more  rooms  of 
an  apartment  bouse  or  tenement  house,  of  any  premises  within 
two  hundred '  feet  from  other  demised  real  property  used  or 
oc<rnpied  in  whole  or  In  part,  as  a  bawdy-house,  or  house,  or 
place  of  assignation  for  lewd  persons,  or  for  pnrposes  of  prosti- 
tation,  or  an^  domestic  corporation  organized  for  the  suppression 
o^  vice,  sQbjeet  to  or  which  submits  to  visitation  by  the  state 
board  of  charities,  and  possesses  a  certificate  from  such  board 
of  aneb  fact  and  of  conformity  with  its  regulations,  may  serve 
personally  upon  the  owner  or  landlord  of  the  premises,  so  used 
or  occupied,  or  upon  his  agent,  a  written  notice,  requiring  the 
owner  or  landlord  to  make  an  application  for  the  removal  ot  the 
pergon  ao  using  or  occupying  the  same.  If  the  owner  or  land- 
lord, or  his  agent,  does  not  make  such  application,  within  five 
days  thereafter;  or,  having  made  it,  docs  not  in  good  faith  dili- 
gently prosecute  it;  the  person  or  corporation  giving  the  notice 
may  make  an  application  for  such  removal  on  a  petition  stating 
the  jurisdictional  facts,  which  application  shall  have  the  same 
effect,  except  as  otherwise  expressly  prescribed  in  this  title,  as 
thougn  the  applicant  were  the  owner  or  landlord  of  the  premises, 
and  shall  have  precedence  over  any  similar  application  thereafter 
maue  by  such  owner  or  landlord  or  to  one  theretofore  made  by 
him  and  not  prosecuted  diligently  and  in  ^ood  faith.     Proof  of 
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the  ill  reputp  of  the  deniiscd  premises  or  of  (ho  iuuiates  thereof 
or  of  those  resorting  th<'reto  shall  constitute  presuiuplive  evi- 
dence of  the  unlawful  use  of  the  demised  premises,  required  to 
be  stated   in   the  petition   for  removal. 

Sections  66  and  61,  R.  S. :  L.  186K,  cli.  764  (7  K(lm.  3.'i5).  Am'd,  L. 
1913,  cb.  448.     in  effect  Sept.  1.   1813. 

I  21S38.  Precept. 

The  judge  or  justice,  to  whom  a  petition  is  presented,  as  pre- 
scribed in  either  of  the  foregoing  sections  of  this  title,  must 
thereupon  issue  a  precept,  directed  to  the  person  or  persons 
designated  in  the  petition,  as  being  in  poss€»ssion  of  the  property, 
and  requiring  him  or  them  forthwith  to  remove  from  the  prop- 
erty, describing  it,  or  to  show  cause,  before  him,  at  a  time  and 
place  specified  in  the  precept,  why  possession  of  the  property 
should  not  be  delivered  to  the  petitioner,  or,  in  the  case  specified 
in  the  last  section,  to  the  owner  or  landlord.  The  precept  must 
be  returnable,  not  less  than  three  nor  more  than  five  days  after 
it  is  issued;  except  that,  where  the  proceeding  is  taken,  upon  the 
ground  that  a  tenant  continues  in  possession  of  demised  premises 
after  the  expiration  of  his  term,  without  the  permission  of  his 
landlord,  and  the  application  is  made  on  the  day  of  the  expira- 
tion of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may, 
in  the  discretion  of  the  judge  or  justice,  be  made  returnable  on 
the  day  on  which  it  is  issued,  at  any  time  after  twelve  o'clock, 
noon,  and  before  six  o'clock  in  the  afternoon. 

Section  30,  B.  S.,  am'd ;  L.  1801,  cb.  460;  L.  1868,  ch.  828,  {  1  (7  Edm. 
355). 

I  2230.  Id.;  in  New- York  city. 

In  the  city  of  New- York,  where  the  application  is  made  to  a 
district  court,  the  petition  must  be  fijed  with,  and  the  precept 
must  be  issued  by,  the  clerk  of  the  court;  and  the  precept  must 
be  made  returnable  before  the  court,  at  the  place  designated, 
pursuant  to  law,  for  holding  the  court;  and  all  subsequent  pro- 
ceedings in  the  cause  must  be  had  at  that  place,  except  as  otner- 
wise  prescribed  in  section  224G  of  this  act.  If,  upon  the  return 
of  the  precept,  or  upon  an  adjourned  day,  the  justice  is  unable, 
by  reason  of  absence  from  the  court  room  or  sickness,  to  hear 
the  cause,  or  it  is  shown  by  affidavit  that  he  is  for  any  reason 
disqualified  to  sit  in  the  cause,  or  is  a  necessary  and  material 
witness  for  either  party,  a  justice  of  any  other  district  court  of 
the  city  may  act  in  his  place  afthe  same  court  room. 

L.   1863.  cb.   180.    (6  Edm.   86):  Co.   Proc.,   |  66;  U   1876.  ell.  356,   i   1; 

L.  1H77,  cb.   187,   {1.     See  |  3208,   post. 

i  2240.  (Am'd,  101».l     Id.)  how  nerved. 

The  precept  must  be  served  as  follows: 

1.  By  delivering,  to  the  per.^on  to  whom  it  is  directed,  or,  if  it 
is  directed  to  a  corporation,  to  an  ollicer  of  the  corporation,  upon 
whom  a  summons,  issued  out  of  the  siipreme  court,  in  an  action 
against  the  corporation,  might  be  served,  a  copy  of  the  precept, 
together  with  a  <M>py  of  the  petition,  and  at  the  same  time  show- 
ing him  the  origiunl  precept. 

2.  If  the  pcTson,  to  whom  the  precept  is  directed,  resides 
in  tlie  city  or  town  in  which  the  property  is  8ituate<],  but  is 
absent  from  his  dwelling-house,  service  may  be  made  by  deliv- 
ering a  copy  thereof,  together  with  a  copy  of  the  petition,  at  his 
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dwelling-house,  to  a  person  of  suitable  age  and  discretion,  who 
resides  there;  or,  if  no  such  person  can,  with  reasonable  dili- 
gence, be  found  there,  upon  whom  to  make  service,  then  by  de- 
livering a  copy  of  the  precept  and  petition,  at  the  property 
sought  to  be  recovered,  either  to  some  person  of  suitable  age  and 
discretion  residing  there,  or  if  no  such  person  can  be  found 
there,  to  any  person  of  suitable  age  and  discretion  employed 
there. 

3.  Where  service  cannot,  with  reasonable  diligence,  be  made, 
as  prescrii)ed  in  either  of  the  foregoing  subdivisions  of  this  sec- 
tion, by  affixing  a  copy  of  the  precept  and  petition  upon  a  cou- 
spieuouii  part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued, 
it  must  be  served  at  least  two  hours  l^efore  the  hour  at  which  it 
is  returnable:  in  every  other  case,  it  must  be  served  at  least 
two  days  lx»fore  the  day  on  which  it  is  returnable. 

SectldD  32.  B.  S.;  U  1857,  cb.  684.  and  L.  1868,  ch.  828  (7  Edm.  356). 
Am'd  by  L.  1913,  cb.  277.     In  effect  Sept.   1,   1013.  ->      > 

I  2241.  Duty  of  perMon  to  whom  copy  of  precept  In  de* 
livered. 

A  person,  to  whom  a  copy  of  a  precept,  directed  to  another,  is 
delivered,  as  prescribed  in  this  title,  must,  without  any  avoidable 
delay,  deliver  it  to  the  person  to  whom  it  is  directed,  if  he  can  be 
found  within  the  same  town  or  city;  or,  if  he  cannot  be  so  found, 
to  his  agent  therein;  and  if  neither  can  be  so  found,  after  the 
exercise  of  reasonable  diligence,  before  the  time  when  the  preeei)t 
is  returnable,  to  the  judge  or  justice  who  issued  the  same,  at  the 
time  of  the  return  thereof,  with  a  written  statement  indorsed 
thereupon,  that  he  has  been  unable,  after  the  exercise  of  reason- 
able diligence,  to  find  the  person  to  whom  the  precept  is  directed, 
or  his  agent,  within  the  town  or  city.  A  person,  who  wilfully 
violates  any  provisions  of  this  section,  is  guilty  of  a  misdemeanor; 
and,  if  he  is  a  tenant  upon  the  property,  forfeits  to  his  landlord 
the  value  of  three  years'  rent  of  the  premises  occupied  by  him. 
A  copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  pre- 
cept, served  otherwise  than  personally  upon  the  person  to  whom 
it  is  directed. 

L.  1868,  cb.  828,  I  3  (7  Edm.  356)  ;  and  1  R.  S.  748,  |  27   (1  Edm.  609). 

S  2242.  When  precept  to  be  nerved  o^  landlord  of  bafvdy* 
honne,  etc. 

Where  the  case  is  within  section  2237  of  this  act,  the  precept 
must  be  directed  to  and  served  upon  the  owner  or  landlord,  or  his 
agent,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  them  way,  upon  the  return  day,  appear  and 
show  cause  why  the  tenant  or  occupant  should  not  be  removed 
from  the  property. 

Parts  of  if  63  and  64;  L.  1868,  ch.  764   (7  Edm.  336). 

I  2248.  Proof  of  serrlce  of  precept. 

At  the  time  when  the  precent  is  returnable,  the  petitioner 
must,  unless  the  adverse  piirty  appears,  make  due  proof  of  the 
service  thereof,  showing  the  time,  and  the  place  and  manner  of 
service;  and,  unless  service  was  made  personally  upon  the  ad- 
verse party,  or  by  atnxing  a  copy  of  the  precept,  the  name  of 
the  person  to  whom  a  copy  of  the  precept  wns  delivered,  if  his 
name  can  be  ascertained  with  reasonable  diligence.     >Vliere  serv- 
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ice  in  made  by  a  sheriff,  constable,  or  marshal,  it  may  be  proTed 
by  his  certificate,  stating  the  facts. 

Section  33.  R.  S..  aIbo  |  32,  am'd;  L.  1868.  eh.  828   (7  Edm.  33€). 

I  2244.  [Am'd,  1898.]     Aiiiiwer. 

At  the  time  when  the  precept  is  returnable  without  waitinip  as 
prpBcribed  in  an  action  before  a  justice  of  the  peace,  or  in  a  dis- 
trict court  in  the  city  of  New  Yorit,  the  person  to  whom  it  is 
directed  or  his  landlord,  or  any  person  in  possession  or  claiminK 
possession  of  the  premises,  or  a  part  thereof,  may  file  with  the 
judge  or  justice  who  issued  the  precept,  or  with  the  clerk  of  the 
court,  a  written  answer,  verified  in  like  manner  as  a  verified 
answer  in  an  action  in  the  supreme  court,  denying  generally  the 
allegations,  or  specifically  any  material  allef?ation  of  the  petition, 
or  setting  forth  a  statement  of  any  new  matter  constituting  a 
legal  or  equitable  defence,  or  counterclaim.  Such  defence  or 
counterclaim  may  be  set  up  and  established  in  like  manner  as 
'th^ugh  the  claim  for  rent  in  such  proceeding  was  the  subject  of 
an  action. 

L.  1S03,  ch.  705. 

I  2245.  Iftimeff  npon  forcible  entry  or  detainer. 

Where  the  appHc^ation  is  fouuded  upon  an  allegation  of  forcible 
entry  or  forcible  holding  out.  the  petitioner  must  allege  and  prove 
that  he  was  peaceably  in  actual  possession  of  the  property,  at  the 
time  of  a  forcible  entry,  or  in  constructive  possession,  at  the 
time  of  a  forcible  holding  otit;  and  the  adverse  party  must  either 
deny  the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in 
his  defence,  that  be,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for  three 
years  together  next  before  the  alleged  forcible  entry  or  detainer; 
and  that  his  interest  is  not  ended  or  determined,  at  the  time  of 
the  trial. 

Id.;  If  6  and  11,  am'd. 

I  224(1.  In  N.  Y.  dlntrlct  coart»  caase  may  be  transferred 
to  another  court  for  trial. 

In  a   district   court   of  the  city  of   New- York,   at  the  time  of 

joining  issue,  the  justice  silting  in  the  cause  may,  in  his  di8c^t^ 

tion,  upon  motion  of  either  party,  or,  if  no  justice  is  present,  the 

clerk  may,  by  consent  of  both  parties,  make  an  order  transferring 

the  cause   for  trial,   to  a   district   court  of  an  adjoining  district, 

which    thereupon    has    the   same   jurisdiction   and   power    at    its 

own  court  house,  as  if  the  property  was  situate  within  its  diiS- 

triet. 

L.    1877,    oh.    187,    f   2,   am'd. 

f  2247.  [Am*d,  1K81  and  1882.]     Trial. 

The  issues  joiiie<l  by  the  petition  and  answer  must  be  tried  by 
th<'  jutlge  or  justice,  unless  either  party  to  such  proceedings  shall, 
at  the  time  desiguiited  in  snch  precept  for  ahowing  caoaa,  de- 
mand n  jury  and  at  the  time  of  such  demand  pay  to  such  judge 
or  justi<'e  the  necessary  costs  and  e.xpensea  of  obtaining  such 
jury.  If  a  jury  he  demanded  and  such  costs  and  expenses  be 
paid,  the  judge  or  justice  with  whom  such  petition  shall  be  filed 
shall  nominate  twelve  reputable  pers(ms  qualified  to  serve  as 
jurors  in  courts  of  record,  and  shall  issue  his  precept  directed  to 
the  sheriff  or  one  of  the  constables  of  the  county,  or  any  coa* 
stable  or  marshal  of  the  city  or  town,  commanding  him  to  sum* 
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mon  the  persons  so  nominated  to  appi*ar  bofore  guch  judge  or 
Justice  at  such  time  or  place  as  he  shall  therein  appoint,  not 
more  than  thre^  days  from  the  date  thereof,  for  the  purpose  of 
trying  the  said  matters  in  difference.  Six  of  the  persons  so 
summoned  shall  be  drawn  in  lilkO  manner  as  jurors  in  justices* 
courts,  and  shall  be  sworn  by  such  judge  or  justice  well  and 
truly  to  hc^r,  try  and  determine  the  mutters  in  difference  be- 
twWn  th^  parties.  After  hearing  the  allegntionB  and  proofs  of 
the  parties,  the  said  jury  shall  be  kept  together  until  they  agree 
on  their  verdict,  by  the  sheriff  or  one  of  his  deputies,  or  a  con- 
stable, or  by  some  proper  person  appointed  by  the  judge  or 
justice  for  that  purpose,  who  shall  be  sworn  U)  keep  such  jury 
as  is  usual  in  like  cases  of  courts  of  record.  If  such  jury  can- 
not agree  after  being  kept  together  for  such  time  ns  such  judge 
or  justice  shall  deem  reasonable,  he  may  discharge  them  and 
nominate  a  new  jury,  and  issue  a  new  precept  in  manner  afore- 
said. • 
R.  fl.  i  34. 

I  2348.  Adjournment. 

At  the  time  w^hen  issue  is  joined,  the  judge  or  justice  niny,  in 
his  discretion,  at  the  request  of  either  party,  and  upon  proof  to 
his  satisfaction,  by  affidavit  or  orally,  that  an  adjournment  is 
necessary,  to  enable  the  applicant  to  procure  his  necessary  wit- 
nesses, or  by  consent  of  all  the  parties  who  appear,  adjourn  the 
trial  of  the  issue,  hut  not  more  than  ten  days;  except  by  consent 
of  all  parties. 

a.  0..  I  41. 

I  2240.  Final  order  upon  trial. 

If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept; 
or  if  the  verdict  of  the  jury,  or  the  decision  of  the  judge  or  jus- 
tice, UDon  a  trial  without  a  jury,  is  in  favor  of  the  petitioner; 
the  judge  or  justice  must  make  a  final  order,  awarding  to  the 
petitioner  the  delivery  of  the  possession  of  the  property;  except 
that,  where  the  case  is  within  section  2237  of  this  act,  the  final 
order  must  direct  the  removal  of  the  occupant.  In  either  case, 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the 
person  answering,  the  judge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  him  the  costs  of  the  special  pro- 
ceeding. 

Id.,  II  33,  80  sad  51.     See  L.  1S4Q,  ch.  183  (2  Edm.  533). 

I  22SO.  [Am*dy  1882.]  Amount  of  coAtsi  hotv  collected. 

Costs,  when  allowetl,  and  the  fees  of  otflcers,  except  where  a 
fee  is  specially  given  in  chapter  twcnty-ouc  of  this  act,  must  be 
at  the  rate  allowed  by  law  in  an  action,  in  a  justice's  court, 
and  ar^  limited  i^  like  manner;  unless  the  application  is  founded 
upon  an  allegation  of  forcible  entry  or  forcible  holding  out;  in 
which  case,  the  judge  or  justice  uiay  award  to  the  successful 
party  a  fixed  sum  as  costs,  uot  exceeding  fifty  dollars,  in  addition 
to  bis  disbursements.  H  the  final  order  is  made  by  u  county 
judg^  or  a  special  county  judge,  <^r  by  a  mayor  or  recorder,  an 
execution  to  collect  the  costs  may  be  Issued  thereupon  as  if  it 
was  a  judgment  of  a  justice  of  the  peace  of  the  same  city  or 
county;  and  for  that  purpose  the  officer  takes  the  place  of  a  jus- 
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tice  of  the  ix^ace.  In  every  other  ease  an  excrntion  may  be 
issned  to  collect  the  costs  awarded  thereby  an  if  the  final 
order  was  a  judgment,  rendered  in  the  court,  of  which  the  judge 
or  justice  is  the  presiding  officer. 

Id.,  H  12,  13,  22  and  part  of  {  51,  ain*d  and  consolidated.  Am'd  L.  1S82. 
ch.  899. 

i  2251.   [Am*d,  1882.]    Warrant  to  dispoaseaa  defendant. 

\yhere  the  final  order  is  in  favor  of  the  petitioner,  the  judge 
or  justice  must  thereupon  issue  a  warranty  under  his  hand,  di- 
rt'cted  to  the  sheriff  of  the  county,  or  to  any  constable  or  marshal 
of  the  city  or  town,  in  which  the  property,  or  a  portion  thereof, 
is  situated,  or  if  it  is  not  situated  in  a  city,  to  any  constable  of 
any  town  in  the  county,  describing  the  property,  and  commanding 
the  otflcer  to  remove  all  persons  therefrom,  and  also,  ex(*ept 
where  the  case  is  within  section  2237  of  this  act,  to  put  the 
petitioner  into  the  full  possession  thereof. 

Id.,  II  1.1,  .33  and  39.  Seo  L.  1857,  ch.  684;  also,  ||  58,  59,  63,  64,  and 
L.   1868,  ch.   764   (7  Edm.  335). 

I  2252.  Execution  of  ^rarrant. 

The    officer,  to    whom  the    warrant  is   directed  and    delivered, 
must  execute  it,  according  to  the  command  thereof,  between  the 
hours  of  sunrise  and  sunset. 
R.   S..   I  40. 

I  2253.  When  'warrant  cancels  lease  i  exception. 

The  issuing  of  a  warrant  for  the  removal  of  a  tenant  from 
demised  premises,  cancels  the  agreement  for  the  use  of  the  prem- 
ises, if  any,  under  which  the  person  removed  held  them;  and 
annuls  accordingly  the  relation  of  landlord  and  tenant,  except 
that  it  does  not  prevent  a  landlord  from  recovering,  by  action, 
any  sum  of  money,  which  was,  at  the  time  when  the  precept  was 
issued,  payable  by  the  terms  of  the  agreement,  as  rent  iV>r  the 
premises:  or  the  reasonable  value  of  the  use  and  occupation 
thereof,  to  the  time  when  the  warrant  was  issued,  'for  any  period 
of  time,  with  respect  to  which  the  agreement  does  not  make 
any  special  provision  for  payment  of  rent. 

Id..  I  43,  al8o,  I  60;  L.  1868,  ch.  764  (7  Edm.  336). 

I  2254.  I  Am'd,  1885.  J    Warrant  |  when  and  how  stayed. 

The  party,  against  whom  a  final  order  is  made,  requiring  the 
delivery  of  possession  to  the  petitioner,  may,  at  any  time  lief  ore 
a  warrant  is  issued,  stay  the  issuing  thereof;  and  also  stay  an 
execution  to  collect  the  costs,  as  follows: 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of  taxes 
or  assessments,  he  may  efifect  ji  stay,  by  payment  of  the  rent 
due,  or  of  such  taxes'  or  assessments,  and  interest  and  penalty, 
if  any  thereon  duo,  and  the  costs  of  the  special  proceeding;  or 
by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
his  undertaking  to  the  petitioner,  in  such  sum  and  with  such 
sureties  as  the  judge  or  justice  approves,  to  the  effect  that  he 
will  pay  the  rent,  or  such  taxes  or  assessments,  and  int'erost  and 
penalty  and  costs,  within  ten  days,  at  the  expiration  of  which 
time  a  warrant  may  issue,  unless  he  produces  to  the  judge  or 
justice  satisfactory  evidence  of  the  payment. 

2.  Where'the  final  order  establishes  that  a  lessee  or  tenant  has 
taken' the  )»euefit  of  an  insolvent  act,  or  has  been  adjudicated  a 
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bankrupt,  he  may  effect  a  stay  by  paying  the  coats  of  the  special 
proceeaing,  and  by  delivering  to  the  judge  or  justice,  or  the  clerk 
.of  the  court,  his  undertaking  to  the  petitioner,  in  such  a  sum 
and  with  such  sureties  as  the  judge  or  justice  approves,  to  the 
effect,  that  he  will  pay  the  rent  of  the  premises,  as  it  has  become, 
or  thereafter  becomes  due. 

3.  Where  the  final  order  establishes  that  the  person  against 
whom  it  is  made,  continues  in  possession  of  real  property,  which 
has  been  sold  by  virtue  of  an  execution  against  his  property,  ^e 
may  effect  a  stay,  by  paying  the  costs  of  the  special  proceeding, 
and  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
an  affidavit,  that  he  claims  the  possession  of  the  property,  by 
virtue  of  a  right  or  title,  acquired  after  the  sale,  or  as  guardian 
or  trustee  for  another;  together  with  his  undertaking  to  the  peti- 
tioner, in  such  a  sum  and  with  such  sureties  as  the  judge  or 
justice  approves,  to  the  effect,  that  he  will  pay  any  costs  and 
damages,  which*  may  be  recovered  against  him,  in  an  action  of 
ejectment  -to  recover  the  property,  brought  against  him  by  the 
petitioner  within  six  months  thereafter;  and  that  he  will  not 
commit  any  waste  upon  or  injury  to  the  property,  during  his 
occupation  thereof. 

B.  8.,  f  44,  am'd  by  L.  1857,  efa.  684 ;  and  (I  45  and  46. 

I  2266.  UndertalcinflTl  liow  dUipoaed  of. 

Where  an  undertaking  is  given,  in  a  case  specified  in  sub- 
division first  of  the  last  section,  the  judge  or  justice  must  deliver 
it  to  the  person  against  whom  the  final  order  was  made,  utM>n 
his  producing  the  evidence  of  payment,  mentioned  in  that  sub- 
division. If  he  does  not  produce  such  evidence  within  ten  days, 
the  judge  or  justice  must  deliver  it  to  the  petitioner.  In  every 
otlier  case  specified  in  the  last  section,  the  judge  or  justice  must 
deliver  the  undertaking  to  the  petitioner,  immediately  after  his 
approval  thereof. 

I  2256.   Redemption   by   lemiee. 

Where  the  special  proceeding  is  founded  upon  an  allegation 
that  a  lessee  holds  over,  after  a  default  in  the  payment  of  rent, 
and  the  unexpired  term  of  the  lease,  under  which  the  premises 
are  held,  exceeds  five  years,  at  the  time  when  the  warrant  is 
issued;  the  lessee^  his  executor,  administrator,  or  assignee,  may, 
at  any  time  withm  one  year  after  the  execution  of  the  warrant, 
pay  or  tender  to  the  petitioner,  his  heir,  executor,  administrator, 
or  assignee,  or  if,  within  five  days  before  the  expiration  of  the 
year,  he  cannot,  with  reasonable  diligence,  be  found  within  the 
city  or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  justice  who  issued  the  warrant,  or  his 
successor  in  office,  all  rent  in  arrear  at  the.  time  of  the  payment 
or  tender,  with  Interest  thereupon,  and  the  costs  and  charges 
incurreil  by  the  petitioner.  Thereupon  the  person  making  the 
payment  or  tender,  shall  be  entitled  to  the  possession  of  the 
demised  premises,  under  the  lease,  and  may  hold  and  enjoy  the 
same,  according  to  the  terms  of  the  original  demise,  except  as 
otherwise  prescribed  in  the  next  section  but  one. 

U   1842,  ch.  240,  f   1    (4  Kdm.  001).  aiu*d. 
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S  8^9T.  ta»)  by  creditor  of  lessee. 

In  a  case  specified  in  the  last  section,  a  judgment  creditor  of 
the  lessee,  whose  judg:nieut  was  docketed  ih  the  county,  before- 
the  precept  was  issued,  or  a  mortgagee  of  the  lease,  whose  mort- 
gage ivas  duly  recorded,  in  tlie  county,  befdre  the  precept  was 
issued,  may,  at  any  time  before  the  expiration  of  one  year  after 
the  execiition  of  the  warrant,  unless  a  redemption  has  been  made 
as  prescribed  in  the  lust  section,  file  with  the  judge  or  jllstlefe 
who  issued  the  warrant,  or  with  his  successor  in  office,  a  notice, 
specifying  his  interest  and  the  sum  due  to  him;  describing  the 
premises:  and  stating  that  it  is  his  intention  to  redeem  as  pre- 
scribed in  this  section.  If  a  redemption  is  not  made  b^  the  lessee, 
his  executor,  administrator,  or  assignee,  Within  a  y^ar  after  the 
execution  of  the  warrant,  the  person  so  filing  a  hotlce,  or,  if  two 
or  more  porstms  have  filed  such  notices,  the  one  who  hoids  the 
first  lieu,  may,  at  any  time  before  two  o'clock  of  the  day,  not  a 
Sunday  or  a  public  holiday,  next  succeeding  the  lilst  day  of  the 
year,  redeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his 
executor,  administrator,  or  assignee  might  have  so  redeemed. 
Where  two  or  more  judgment  creditors  or  hiortg^gees  have  filed 
such  notices,  the  holder  of  the  second  lien  may  80  redeem,  a.t 
any  time  before  two  o'clock  of  the  day,  not  a  Sunday  Or  a  public 
holiday,  next  succeeding  that  in  which  the  holder  of  tbo  first 
lien  might  have  redeemt^l:  and  the  holder  of  the  third  iltid  each 
subsequent  lieu,  may  redeem,  iu  like  manner,  at  any  time  before 
two  o'clock  of  the  day,  not  a  Huuday  or  a  public  holiday,  next 
succeeding  that  in  which  his  predecessor  might  have  redeemed. 
But  a  second  or  subsequent  redemption  is  not  valid,  unteas  the 
person  redeeming  pays  or  tenders  to  each  of  his  predecessors^  who 
has  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the  sum 
due  upon  his  judgment  or  mortgage;  or  deposits  those  sums  with 
the  judge  or  justice,  for  the  benefit  of  his  predecessor  or  predc- 
ces.sors. 

L.   1842.  cb.  240,    |   1    (4   Edm.  401). 

i  2258.  The   lam    two   iiectlons   qualified. 

Where  a  redemption  is  made,  as  prescribed  in  either  of  the  last 
two  sectiuuf:,  the  rights  of  the  person  redeeming  are  subject  to 
a  lease,  if  any.  executed  by  the  petitioner,  since  the  warrant  was 
issued,  so  fur  that  the  new  lessee,  his  assigns,  undertenants,  or 
other  representatives,  uniy,  upon  complying  with  the  terms  of 
the  lease,  hold  the  premises  so  leased  until  twelve  o'clock,  noon, 
of  the  tirst  day  of  May,  next  succeeding  the  redemption.  And, 
in  all  other  respects,  the  person  so  redeeming,  his  assigns  and 
representatives,  succeed  to  all  the  rights  and  liabilities  of  the 
petitioner,  under  such  a  lease. 

I  42250.  Order  to  "be  made  tberenpoai  Itfibllltir  of  person 
redeemlnir. 

The  person  redeeming,  as  prescribed  in  the  last  three  sections, 
or  the  owner  of  the  property  so  redeemed,  may  present  to  the 
judge  or  justice  who  issued  the  warraut,  or  to  his  successor  in 
(»fii(-e,  a  petition,  duly  verified,  setting  forth  the  facts  of  the 
redemption,  and  praying  for  an  order,  establishing  the  rights  and 
liahilitieK  of  the  parties  upon  the  redemption.  Whereupon  the 
judge  or  justice  must  make  an  order  requiring  the  other  party 
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to  the  redemption  to  show  caude  before  him.  at  a  time  and  place 
therein  specified,  why  the  prayer  of  the  petition  should  not  be 
granted.  The  order  to  show  cause  must  be  made  returnable,  not 
leva  than  two  nor  more  than  ten  days,  after  it  is  granted;  and 
it  must  be  serred  at  least  two  days  before  it  is  returnable.  Upon 
the  return  thereof,  the  jndge  or  justice  must  hear  the  allegations 
and  proofs  of  the  parties,  and  must  make  such  a  final  order  as 
justice  requires.  The  costs  and  expenses  must  be  paid  by  the 
petitioner.  The  final  order,  or  a  certified  copy  thereof,  may 
be  recorded  in  like  manner  as  a  deed.  A  person,  other  than  the 
lessee,  who  redeems  as  prescribed  in  the  last  three  sections,  suc- 
ceeds to  all  the  duties  and  liabilities  of  the  lessee,  accruing  after 
the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 


I  2S4IO.   AppcAl. 

An  appeal  may  be  taken  from  a  final  order,  made  as  prescribed 
in  this  title,  to  the  same  coprt,  within  the  snnie  yme.  and  in  the 
same  manner,  as  where  an  appeal  is  taken  from  a  judgment  ren- 
dered in  the  court,  of  which  the  judge  or  justice  is  the  presiding 
officer,  and  with  like  effect;  except  as  otherwise  prescribed  in  the 
next  two  sections. 

Sobstituted  for  |  47.  R.  S.,  am'd ;  L.  1868,  cfa.  828  (7  Edm.  357),  i  52; 
L.  laiO,  ch.  193  (2  Edm.  634). 

ISS261.    [Am'd,   18&6.]   VMeet  of  appeal  limited  In   certain 


The  issuing  or  execution  of  the  warrant  can  not  be  stayed  by 
such  an  appeal,  or  by  the  giving  of  an  undertaking  thereupon, 
otherwise  than  as  prescribed  in  the  next  section.  An  appeal  can 
not  be  taken  to  the  court  of  appeals,  from  a  final  determination 
of  the  appellate  division  of  the  supreme  court,  upon  such  an  ap- 
peal, unless  the  latter  court,  by  an  order,  made  at  the  term  of 
the  apr^ellate  division  where  the  final  order  is  made,  or  the  next 
term  thereafter,  allows  it  to  be  taken. 

U   1805.  ch.  946. 

}  3362.   [Ant'dy  189S.]  Warrants;  hour  stared  on  appeal. 

Where  an  appeal  is  taken  from  a  final  order,  awarding  delivery 
of  possession  to  the  iwtitioner,  which  establishes  that  a  lessee  or 
tenant  holds  over,  after  a  default  in  payment  of  rent  or  from  an 
order  or  judgment  affirming  such  final  order,  the  issuing  and 
execution  of  the  warrant  may  be  stayed  by  the  order  of  the 
county  judge,  and  in  the  city  and  county  of  New  York  by  a 
justice  of  the  supreme  court,  upon  the  appellant's  giving  the  se- 
curity required  to  perfect  the  appeal,  and  to  stay  the  execution 
of  the  order  appealed  from  and  also  an  undertaking  to  the  peti- 
tioner in  a  sum  and  with  sureties  approved  bj'  the  county  judge 
or  in  the  city  and  county  of  New  York  by  a  justice  of  the  su- 
preme court  to  the  effect  that  if,  upon  the  appeal,  a  final  deter- 
mination is  rendered  against  the  appellant  he  will  pay  all  rents 
accrning  or  to  accrue  upon  the  premises,  or  if  there  is  no  lease 
thereof  the  value  of  the  use  and  occupation  of  the  premises  sub- 
sequent to  the  institution  of  the  special  proceedings. 

L.  1895.  ch.  04C. 
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I  'AiMli.  Appellate  conrt  miiy  nward  rentltittloiti  a.ctiom 
for  dfuntaB'e*. 

If  tho  final  order  iH  reversed  upon  the  appeal,  the  apiiellate 
court  umy  award  restitution  to  the  party  injured,  with  ousts; 
and  it  may  make  an  order,  or  ianue  any  other  mandate,  necessary 
to  carry  itn  determination  into  effect.  The  person  dispossessed 
may  also  maintain  an  action,  to  recover  the  damages  which  he 
has  sustained  by  the  dispossession. 

SectioDB  48  and  49,  R.  S. 

f  22«4.  ▲ppllcation  of  this  title;  effect  of  flnal  order. 

Thiri  title  does  not  impair  the  rifchts  of  a  landlord,  lessor,  or 
tenant,  in  a  case  not  therein  provide<i  for.  Where  a  sjiocial  statu- 
tory provision  confers  a  ripht  to  take  proceediu^H,  in  the  manner 
heretofore  prescribed  by  law,  for  tne  summary  removal  of  a  ijer- 
son  in  possession  of  «real  property,  the  proceedings  thereunder 
mu^<t  he  taken  as  prescribed  in  this  title.  A  final  order,  made  in 
a  special  proceeding,  taken  as  prescribed  in  this  title,  is  not  a 
bar  to  an  action  of  ejectment,  to  recover  the  proiierty  affected 
thereby. 

Id.,  i  60. 

f  2205.  How  proceedlnips  under  this  title  to  be  stay^ed. 

Where  a  petition  is  presented,  as  prescribed  in  this  title,  the 
proceedings  thereupon  before  the  final  order,  and  if  the  final 
order  awards  delivery  of  the  possession  to  the  petitioner,  the  issu- 
ing or  execution  of  the  warrant  thereupon,  cannot  be  stayed  or 
suspended  by  any  court  or  judge,  except  in  one  of  the  following 
methods: 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an  appeal, 
in  a  case  and  in  the  manner  specially  prescribed  for  that  purpose 
in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  tho 
petitioner.  Such  un  injunction  shall  not  be  granted  before  tht* 
final  order  in  the  special  proceeding,  except  in  a  case  where  au 
injunction  would  be  granted  to  stay  the  proceedings,  in  au  actiou 
of  ejectment,  brought  by  the  petitioner,  and  upon  the  like  terms: 
or  after  the  final  order,  except  in  a  ca.se  where  an  injunctiou 
would  be  gninted  to  stay  the  execution  of  the  final  judgment 
in  such  an  actiou,  and  upon  the  like  terms. 

R.  S.,  S  47. 
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TITLE  in. 

frooeedings  to  punish  a  contempt  of  court,  other  than,  a 

criminal  contempt. 

gee.  2286.  Gases  to  which  this  tlUe  applies. 

2267.  When  punishment  may  be   summary. 

2268.  When  warrant  to  commit  may  issue  without  notice. 
2260.  Order  to  show  cause,  or  warrant  to  attach  offender. 

2270.  Notice   to    delinquent   officer   to   show    cause. 

2271.  Order  or  warrant;  when  granted  out  of  court. 

2272.  Id.;  when  contempt  waa  committed  before  a  referee. 
2278.  EUTect  of  order  to   show   cause,   and  of  warrant. 
2274.  Copy  atUdavlt,  etc.,  to  be  served  with  warrant. 
2276.  Indorsement  upon  warrant. 

2276.  Warrant;  how  executed. 

2277.  Dndertaking  to  procure  discharge. 

2278.  When   habeas   corpus   may   Issue. 

2279.  Sheriff  to  file  undertaking  with  return. 

2280.  Interrogstorles  and   proofs. 

2281.  When  and  how  accused  to  be  punished. 

2282.  Id.;  upon  return  of   habeas  corpus. 

2283.  Id.;  upon  return  of  order  to  show  cause. 

2284.  Amount    of    fine. 

2285.  Length    of    imprisonment. 

2286.  When  court   may   release  offender. 

2287.  Offender  liable  to  indictment. 

2288.  Proceedings  when  accused  does  not  appear. 

2289.  Undertaking;   when  prosecuted   by  person  aggriereij 

2290.  Id.;  br  attorney-general,  etc. 

2291.  Sheriff  liable   for  taking  insufficient  sureties. 

2292.  Punishment    of  misconduct   at   trial   term. 


[Repealed  by  L.  1909,  ch.  35.    See  Consolidated 
Laws,  tit  Judiciary  Law,  H  754-781. J 
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TITLE  IV. 

Proceedings  to  collect  a  flxia 

Sec.  2298.  Clerk  to  make  schedule  of  fines  Imposed. 
22M.  Warrant  to  be  Issued   by  him. 

2295.  Id.;    when  dellnqaent   resides  In  anotbfr  ooontf. 

2296.  £xepution  of  warrant. 

2297.  keturn  thereof. 

2298.  Proceedings  If  floe    not   collected. 

2299.  Who  to  tm  included  In  schedule. 

2300.  Liability   of    sheriff. 
2801.  Apirflcatlon  of   this  title. 

U  2S893-2301.       [Repealed   by    L.   1909,    ch.   35.     Bet   ConsoU 
dated  Laws,  tit.  Judiciary  Law,  §§  790-797.]      ' 
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tVTLB  V. 
Proceedings  to  disoover  the  death  of  a  tenant  for  Ufo. 

■•e.  2308.  Petition  for  production  of  tenant  for  llf«. 
2308.  Oontentt   of   p«tltiOB. 
2304.  8«rTlce  of  petition  and  notice. 
2306.  FroceedlDgs   upon   presentation  of   petition. 

2306.  Service  of  order;   powers,   etc.,  of  referee. 

2307.  Uabeaa  corpos. 

2308.  Report  of  referee. 

2300.  Dlamiaaa]   of   petition   when  order  compiled  with. 

2310.  When  life-tenant  deemed  dead,  and  petitioner  let  into  poiwnlQ&. 

2811.  CommlsBlon  to  be  Inued  If  llfe*tenant  in  without  the  State. 

2312.  General  proytaioDs  respecting  the  commlsBlon. 

2818.  Petitioner  to  glTe  notice  of  Ita  ezecutloii. 

2314.  Execution  thereof. 

2310.  Proceedings    on   retam   of   commission. 

2316.  Costs. 

2817.  Property;  when  restM«d. 

2318.  Renedr  of  penon  erlcted  Ibr  profits,  ste* 

2319.  Order  not  conduslTO  in  ejectment. 

1  8802.  Petition  for  production  of  tenant  for  life. 

A  person  entitled  to  claim  real  property,  after  the  death  of 
another  who  has  a  prior  estate  therein,  may,  not  oftener  than 
once  in  each  calendar  year,  apply  by  petition  to  the  supreme 
court,  at  a  special  term  thereof,  held  within  the  judicial  district, 
wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  order, 
directing  the  production  of  the  tenant  for  life,  as  prescribed  in 
this  title,  by  a  person,  named  in  the  petition,  against  whom  an 
action  of  ejectment  to  recoyer  the  real  property  can  be  main- 
tained, if  the  tenant  for  life  is  dead;  or,  where  there  is  no  such 
Eerson,  by  the  guardian,  husband,  trustee,  or  other  person,  who 
as,  or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  his  estate. 

2  B.   8.   848,   9  1  (2  Edm.  364). 

I  3808.  Content*  of  petition. 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein 
set  forth  are  true.    It  must  contain: 

1.  A  description  of  the  real  property,  and  a  statement  of  the 
petitioner's  interest  therein,  and  of  such  other  facts  as  show  that 
the  case  is  within  the  provisions  of  the  last  section. 

2.  An  averment  that  the  petitioner  believes  that  the  person,  upon 
whose  life  the  prior  estate  depends,  is  dead,  together  with  a 
statement  of  the  grounds  upon  which  the  petitioner's  belief  is 
founded. 

Id.,  f  2  snd  part  of  S  8. 

I  2304.  Service  of  petition  and  notice. 

A  copy  of  the  petition,  including  the  affidavit,  together  with 
notice  of  the  time  and  place  at  which  the  petition  will  be  pre- 
sented, must  be  personally  served,  at  least  fourteen  days  before 
its  presentation,  upon  the  perHon  required,  by  the  prayer  thereof, 
to  produce  the  tenant  for  life. 

Bsmatflider  of  |  8. 

f   2808.   ProoeediniTii    npon   pre«entntlon   of  petition. 

TTpon  the  presentation  of  the  petition  and  affidavit,  with  due 
proof,  by  affidavit,  of  service  of  a  copy  thereof,  and  of  the  notiee, 
19  881 
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It  sufficient  cause  to  the  contrary  is  not  shown  by  the  adyerse 
party,  the  court  must  either  issue  a  commission,  as  prescribed  in 
the  following  sections  of  this  title;  or  make  an  order,  directing 
the  adverse  party,  at  a  time  and  place  therein  specified,  before 
the  court,  or  a  referee  therein  designated,  to  produce  the  person 
upon  whose  life  the  prior  estate  depends,  or,  in  default  thereof, 
to  orove  that  he  is  living. 

K.  S.  848,  i  4. 

3  280€«  Service  of  order;  powem,  etc»»  of  referee. 

Where  an  order,  requiring  the  production  of  the  tenant  for  life, 
or  proof  that  he  is  living,  is  made  as  prescribed  in  the  last  section, 
u  certified  copy  thereof  must  be  served,  at  least  fourteen  days 
before  the  time  therein  specified,  upon  the  person  required  to 
make  the  production  of  the  proof,  or  upon  his  attorney.  Upon 
presentation  of  proof  of  service,  by  affidavit,  the  court  or  the 
referee  must,  at  the  time  and  place  specified  in  the  order,  or  at 
the'  time  and  place  to  which  the  hearing  may  be  adjourned,  hear 
the  allegations  and  proofs  of  the  parties,  respecting  the  identity 
of  any  person  produced,  with  the  person  whose  death  is  in  ques- 
tion; or,  if  the  latter  person  is  not  produced,  respecting  the 
reasons  for  the  failure  to  produce  him,  and  whether  he  is  living. 
Where  a  referee  is  appointed,  he  has  the  same  powers,  and  Ta 
entitled  to  the  same  compensation,  as  a  referee  appointed  for  the 
trial  of  an  issue  in  an  action. 
Id.,  s  B. 

I  3307.  Habeas  corpus. 

If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  court,  that 
the  person  required  to  be  produced  is  imorisoned  within  the  State, 
for  any  cause,  except  upon  a  sentence  for  a  felony,  or  is  kept  or 
detained,  within  the  State,  by  any  person,  the  court  may,  either 
before  or  after  making  the  order  for  production,  issue  a  writ 
of  habeas  corpus  to  bring  him  before  it,  or  before  the  referee, 
as  the  case  requires.  The  writ  must  be  served  and  executed, 
and  disobedience  thereto  may  be  punished,  ns  where  a  writ  of 
habeas  corpus  is  issued,  to  inquire  into  the  cause  of  the  detentior 
of  a  prisoner. 

Id.,   f  7. 

I  2808.  Report  of  referee. 

The  referee  must  deliver  his  report  to  the  petitioner,  op  file  It 
with  the  clerk,  within  ten  days  after  the  case  is  closed.  He 
must  state  therein,  whether  any  person  was  or  was  not  produced 
before  him,  as  being  the  person  whose  death  is  in  question.  He 
must  append  thereto,  in  the  form  of  depositions,  tne  proofs,  If 
any,  respecting  the  identity  of  any  person  so  produced,  with  the 
person  whose  death  is  in  question;  or  if  no  one  is  so  produced, 
upon  the  question  whether  the  latter  person  is  living.  He  must 
also  state,  in  his  report,  his  conclusions  upon  the  questions  con- 
troverted before  him. 
Id..  S  8. 

i  2809.  Dismissal  of  petition  when  order  compiled  iirltli. 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referee's 
report,  and  the  proofs  thereto  appended;  or.  Where  a  referee  \b 
not  amMinted,  upon  the  allegations  and  proofs  of  the  parties  be- 
fore the  court;  that  the  party,  required  to  produce  the  tenant 
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ft>r  life,  or  to  proTe  his  existence,  has  fully  complied  with  the 
order^  tiie  court  must  make  an  order  dismissing  the  petition,  and 
requiring  the  petitioner  to  pay  the  costs  of  the  proceedings.      , 

J  B.  S.  848.  i  0. 


i  S810.  ITV'lften  Ufe-tenant  deentfed  de»d,  and  petitionee 
let  imto   ponseMloii. 

If  it  appears,  from  the  referee's  report,  or  upon  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
depends,  was  not  produced;  and  if  the  party  required  to  produce 
him.  or  to  proTe  his  existence,  has  not  proved,  to  the  satisfaction 
of  tne  court,  that  he  is  living;  a  final  order  must  be  made,  declar- 
ing that  he  is  presumed  to  be  dead,  for  the  purpose  of  the  pro- 
ceedings, and  directing  that  the  petitioner  be  forthwith  let  into 
possession  of  the  real  property,  as  if  that  person  was  actually 
dead. 

Id..    I   10. 

f  2811.  Comn&lssloii  to  be  Isavied  If  Ufe-toBAat  i«  witboat 
tlio  Btmt9* 

If  before  or  at  the  time  of  the  presentation  of  the  referee's 
report  to  the  court,  or,  where  a  referee  is  not  appointed,  at  any 
time  before  the  final  order  is  made,  the  party,  upon  whom  the 
petition  and  notice  are  served,  presents  to  the  court  presumptive 
proof,  by  affidavit,  that  the  person,  whose  death  was  in  question, 
Is,  or  lately  was,  at  a  place  certain,  without  the  State,  the  court 
must  make  an  order,  requiring  the  petitioner  to  take  out  a  com- 
miasion,  directed  to  one  oi^  more  persons,  residing  at  or  near  that 
place,  either  designated  in  the  order,  or  to  be  apiK>inted  upon  a 
subsequent  application  for  the  commission  for  the  purpose  of 
obtaining  a  view  of  the  person,  whose  death  is  in  question,  and 
of  taking  such  testimony  respecting  his  identity,  as  the  parties 
produce.  The  order  must  also  direct  that  the^  proceedings  upon 
the  petition  be  stayed,  until  the  return  of  the  commission;  and 
that  the  petition  be  dismissed  with  costs,  unless  the  petitioner 
takes  out  the  commission  within  a  time  specified  in  tne  order, 
and  diligently  procures  it  to  be  executed  and  returned,  at  his 
own  expense. 

M..  S  11. 

i  SSIS.  General  pvoTlatone  respecting  the  eommieslon. 

It  is  not  necessary,  unless  the  court  specially  so  directs,  that 
the  witnesses  to  be  examined  should  be  named  in  the  commission. 
or  that  interrogatories  should  be  annexed  thereto.  The  commis- 
sion must  be  executed  and  returned,  and  the  deposition  taken 
must  be  filed  and  used,  as  prescribed  for  those  purposes  in  urtide 
second  of  title  third  of  chapter  ninth  of  this  act,  except  as  other- 
wise specially  prescribed  in  this  title. 

I  9818.  Petitioner  to  sive  notiee  of  its  ezecntiom. 

The  petitioner  must  give  to  the  adverse  party,  or  his  attorney, 
written  notice  of  the  time  when,  and  the  place  where,  the  com- 
missioner or  commissioners  will  attend,  for  the  purpose  of  exe- 
cuting the  commission,  as  follows: 

1.  If  the  place,  where  the  commission  is  to  be  executed.  Is 
wMiin  the  united  States,  or  the  dominion  of  Canada,  he  must 
fm  at  least  two  months*^  notice. 
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2.  If.it  is  within  either  of  the  West  India  islands,  he  must 
^ire  at  least  three  months'  notice. 

8.  In  eTery  other  case,  he  must  gire  at  least  fonr  months*  time. 

Notice  may  be  given,  as  required  by  this  section,  by  serving  it 
as  prescribed  in  this  act  for  the  service  of  a  paper  upon  an  attor> 
ney,  in  an  action  in  the  supreme  court. 

2   B.    S.   348.    S    12. 

f  9814.  BSxeevtlon  tlteveof. 

The  commissioner  or  commissioners  possess  the  same  powers, 
and  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by 
an  order  requiring  the  production  of  the  tenant  for  life,  or  proof 
of  his  existence;  except  that  the^  cannot  proceed,  unless  a  person 
is  produced  before  them,  as  bemg  the  person  whot^e  death  is  in 
question.  The  return  to  the  commission  must  expressly  state 
whether  any  person  was  or  was  not  so  produced.  The  testimony, 
respecting  the  identity  of  a  person  so  produced,  must  be  taken, 
unless  otherwise  specially  directed  by  the  court,  as  prescribed  in 
chapter  ninth  of  this  act,  for  taking  the  deposition  of  a  witness 
upon  oral  Interrogatories;  except  that  it  is  not  necessary  to  give 
any  other  notice  of  the  time  and  place  of  examination,  than  that 
prescribed  in  the  last  section. 

Id.,  part  of  I  18. 

I  2316«  Prooeediiiffs  on  retnn  of  commission. 

Upon  the  return  of  the  commission,  the  proceedings  are  the 
same  as  uoon  the  report  of  a  referee,  as  prescribed  in  sections 
2309  and  2310  of  this  act;  but  the  court  may,  in  its  discretion, 
receive  additional  proofs  from  either  party. 

SabsUtoted  for   f§  13,    14,   15   and  16. 

i  2316.  Oosts. 

Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  this 
title,  are  awarded,  they  must  be  fixed  by  the  court  at  a  gross 
|um,  not  exceeding  fifty  dollars,  in  addition  to  disbursements. 
Where  provision  is  not  si>ecially  made  In  this  title  for  the  award 
of  costs,  they  must  be  denied,  or  awarded  to  or  against  either 
party,  as  justice  requires. 

Id..    9   18. 

I  2817.  Property)  when  restoredU 

The  possession  of  real  property,  which  has  been  awarded  to 
the  petitioner;  as  prescribed  in  this  title,  upon  the  presumption 
of  the  death  of  uie  person,  upon  whose  ufe  the  prior  estate 
depends,  must  be  restored,  by  the  order  of  the  court,  to  the 
person  evicted,  or  to  his  heirs  or  legal  representatives,  upon  the 
petition  of  the  latter,  and  proof,  to  the  satisfaction  of  the  court, 
that  the  person  presumed  to  be  dead  is  living.  The  proceedings 
upon  such  an  application  are  the  same,  as  prescribed  In  this  title, 
upon  the  application  of  the  person  to  whom  possession  is  awarded. 

Id..   1  10. 

I  SS18.  Remedy  of  person  e-rlcted  for  proftts*  eto. 

A  person  evicted,  as  prescribed  In  this  title,  may,  if  the  pre- 
sumption, upon  which  he  is  evicted,  is  erroneous,  maintain  an. 
action  against  the  person  who  has  occupied  the  property,  or  his 
execntor  or  administrator,  to  recover  the  rents  and  proflti  «C 
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the  property,  during  the  occQ^otiojv  while  the  person,  upon  whoee 
life  the  prior  estate  depends,  is  or  was  liying. 

2  B.  8.  843,   i  20. 

I  2S19.  Ord«v  mat  epAoliMive  tm  ejeetmeat. 

A  final  order*  made  as  prescribed  in  this  title,  awarding  to  the 
petitioner  the  possession  of  real  property  is  presumptive  evidence 
only,  in  an  action  of  ejectment,  brought  against  him  by  the 
person  evicted,  or  in  an  action  brongbt  as  prpBcribcd  in  the  In^t 
section,  of  the  life  or  death  of  the  person,  upon  whose  Irfe  the 
prior  estate  depends, 
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Proceedings  f6r  the  appointment  of  a  oommittee  of  the 
person,  and  of  the  property^  of  a  hinatic,  idiot,  or  habit- 
ual drunkard;  genend  powers  and  duties  of  the  oommittee. 


See.  3820.  Jwlidlctlq|i;   conconent  Jwrttdlctton. 

2831.  Duty  of  court  hsTiug  JuriMlictloo. 

2822.  Oommittee  may  be  appointed. 

28^8.  AppllcatloD  for  committee;  by  whom  made. 

2828a.  Applicatloo  when  iocompctent  person  is  in  a  State  lastltntiett; 
petition,  by  whom  made;  contents  and  preceediAg*  npon  pre- 
sentation thereof. 

2S28b.  Costs  of  proceeding. 

2824.  Duty  of  certain  .officers  to  apply. 

2325.  €k)ntents,  etc.,   of  petition;  proceedings  npon  presentaticm   thereof. 

2325a.   Notice  to  be  filed,  recorded  and  Indexed. 

232G.  Wbon  foreign  committee  may  be  appointed.    • 

2827.  Order  for  commission,  or  for  trial  by  Jury  in  cewt 

2828.  Contents  of  commission. 

2329.  Commissioners  to   bb  sworn;    Tacancles,   how  illled. 

2880.  Jury   to    be    procnred.    Proceedings   thereupon. 

2831.  Proceedings  upon  the  hearing. 

2882.  Return  of  inquisition   and   commission. 

SB38.  Expenses  of  commission. 

2384.  Proceedings  upon  trial  by  Jury  in  court. 

2385.  Subject  of  inquiry   in  cases  of  lunacy,    ^u 

2836.  Proceedings  upon  vorrllct,  or  return  of  commission. 

2886a,  Sections  of  this  title   not  applicable   when  appllcatleB  Csr  «oift> 

mlttee  Is  made  under  authority  cf  this  State. 
2887.  Security  te  be  giyen  by  committee. 
miB.  Compensation  of  committee. 

2882.  Committee  under  control  of  court;  limitation  of  pewem 
SS40.  Committee  of  property  may  maintain  acttoas.  etc. 

2341.  Committee  of  property;  to  file  inrentory  and  account. 

2342.  Id.;   may  be  compelled   to  file  the   same,   or  render  an  additional 

account,  etc. 

2343.  Property,   when  to  be  restored. 

2344.  Id.;  disposition  In  case  of  death. 

2344a.  Court  may  compel  performance  of  c<»i tract  made  by  Incompetent 
person  In  certain  cases. 

S  2320.  [Am'd,  1895.]  Jnrfudlctlon;  eon<!;iirrent  JariM- 
diction. 

The  jurisdiction  of  the  supreme  court  exteuds  to  the  custody 
of  the  person  and  the  care  of  the  property,  of  a  person  incompe- 
tent to  manage  himself  or  his  affairs,  in  consequence  of  lunacy, 
idiocy,  habitual  drunkenness,  or  imbecility  arising  from  old^  age 
or  loss  of  memory  and  understanding,  or  other  cause.  Where 
a  county  court  has  jurisdiction  of  those  matters,  concurrent 
with  that  of  the  supreme  court,  the  jurisdiction  of  the  court  first 
exercising  it,  as  prescribed  in  this  title,  is  exclusive  of  that  of  the 
others,  with  respect  to  any  matter  within  its  jurisdiction,  for 
which  provision  is  made  in  this  title.  In  all  proceedings  under 
this  title  for  the  appointment  of  a  committ€»€  of  such  a  person, 
he  shall  be  designated  "an  alleged  incompetent  person;"  and 
after  the  appointment  of  a  committee  of  such  person,  in  nil 
subsequent  proceedings  the  lunatic,  idiot,  habitual  drunkard  or 
imbecile  shall   be  designated   '*  an  incompetent  person." 

L.    1805,   ch.   946. 

I  2321.   Daty    of    coort    ha-vliiR:    Jnrledletloii. 

The  court  exercising  jurisdiction  over  the  property  of  either  of 
the  incompetent  persons,  specified  in  the  last  section,  must 
preserve  hi»  property  from  waste  or  destruction:  and,  out  of  the 
proceeds    thereof,    niUKt    provide   for   the   payment  of   his   debts, 
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and  for  the  safe  keeping  and  maintenance,  and  the  education, 
when  required,  of  the  incompetent  person  and  his  family. 

L.  1874.  cb.  446,  part  of  f  1. 

f  2322.  Committee  may  be  appointed. 

The  jurisdiction,  specified  in  the  last  two  sections,  must  be  exer- 
cised by  means  of  a  committee  of  the  person,  or  a  committee  of  the 
property,  or  of  a  particular  portion  of  the  property,  of  the  incompe- 
tent person,  appointed  as  prescribed  in  this  title.  The  committee 
of  the  person  and  the  committee  of  ^he  property  may  be  the  same 
individual,  or  different  individuals,  in  the  discretion  of  the  court. 

S  2323.  [Am'd,  1896.]  Application  for  committee |  by  -vrliom 
made.  ,  .  ^ 

An  application  for  the  appomtment  of  such  a  committee  must 
be  made  by  petition,  which  may  be  presented  by  any  person. 
Except  as  provided  in  the  next  section,  where  the  application 
is  made  to  the  supreme  court,  the  petition  must  be  presented 
at  a  special  term  held  within  the  judicial  district,  or  to  a  justice 
of  said  court  within  such  judicial  district  at  chambers,  where 
the  person  alleged  to  be  incompetent  resides;  or  if  he  is  not  a 
resident  of  the  State,  or  the  place  of  his  residence  cannot  be 
ascertained,  where  some  of  his  property  is  situated,  or  the  State 
institution  is  situated  of  which  he  is  an  inmate. 

L.  1895.  ch.  824. 

S2323-a.[ Added,  1H06;  am'd,  1807,  1904.  3012^1  Appllcntton 
^'ben  incompetent  peri»ori  is  in  a  Mtate  inHtKution;  peti* 
tion,  br  vrbom  made;  contentM  and  proceedingrn  npon  pres- 
entation thereof. 

Where  an  incompetent  person  has  been  committed  to  a  state 
institution  in  any  manner  provided  by  law,  and  is  an  inmato 
thereof,  the  petition  may  be  presented  on  behalf  of  the  state  by 
a  state  officer  having  special  jurisdiction  over  the  institution 
where  the  incompetent  person  is  (;'^"fiii*'<3  or  the  superintendent 
or  acting  superintendent  of  said  institution;  the  petition  must  be 
in  writing  and  verified  by  the  a  111  davit  of  the  petitioner  or  his  at- 
torney, to  the  effect  that  the  matters  therein  stated  are  true  to  the 
best  of  his  information  or  belief;  it  must  show  that  the  person  for 
whose  person  or  property,  or  both,  a  committee  is  asked  has  been 
legally  committed  to  a  state  institution  over  which  the  petitioner 
has  special  jurisdiction,  or  of  which  he  is  superintendent  or  acting 
.superintendent,  and  is  at  the  time  an  inmate  thereof;  it  must  also 
state  the  institution  in  which  he  is  an  inmate,  the  date  of  his  ad- 
mission, his  last  known  place  of  residence,  the  name  and  residence 
of  the  husband  or  wife,  if  any,  of  such  i)crson,  if  known  to  the 
petitioner,  and  if  there  be  none  known  to  the  petitioner,  the  name 
and  residence  of  the  next  of  kin  of  such  piM-son  living  in  this  state 
so  far  as  known  to  the  petitioner;  the  nature,  extent  and  income  of 
his  property,  so  far  as  the  same  is  known  to  the  petitioner,  or  can 
with  reasonable  diligence  l)e  ascertained  by  him.  The  petition 
nmv  be  presented  to  the  supreme  court  at  any  special  term  thereof, 
held  either  in  the  judicial  district  in  which  such  incompetent  per- 
son last  resided,  or  in  the  district  in  which  the  state  institution  m 
which  he  is  committed  is  situated,  or  to  a  justice  of  the  supreme 
court  at  chambers  within  such  judicial  district,  or  to  the  county 
court  of  the  county  in  which  the  in<()mpetent  person  resided  at  the 
time  of  such  commitment,  or  of  the  county  in  which  said  institu- 
tion is  situated.  Notice  of  the  presentation  of  such  petition  shall 
be  personally  given  to  such  person,  and  also  to  the  husband  or 
wife,  if  known  to  the  petitioner,  or  if  none  is  known  to  th<?  peti- 
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tioner,  to  the  next  of  kin  named  in  the  petition,  and  to  the  officer 
ill  charge  of  the  iuKtitutiou  in  which  such  person  is  an  inmate  nn- 
k»ss  sullicifiit  reasons  for  dispensing  therewith  are  set  forth  in 
the  petition  or  shown  by  affidavit.  When  notice  is  required,  it 
may  be  given  in  any  mauutT  which  the  court  deems  proper.  Upon 
the  presentation  of  such  petition,  and  proof  of  the  service  of  such 
notice,  the  c(mrt  or  justice  may,  if  satisfied  of  the  truth  of  the 
fu cts  required  to  be  stated  in  such  petition,  immediately  appoint 
a  committeo  of  the  person  or  property,  or  both,  of  such  incompe- 
tent person  or  may  require  any  further  proof  which  it  or  he  may 
deem  necessary  before  making  such  appointment. 

L.  1SI)5.  ch.  824:  L.  1807.  ch.  149;  L.  1004,  ch.  509;  I*  1012,  ch.  M,  la 
effect  Sept.  1.  1»12. 

1  2823  (b).  [Added,  1895.]     Gostii  of  proceeding. 

Upon  the  presentation  of  a  petition  and  the  appointment  of 
a  committee,  as  provided  in  section  two  thousand  three  hun- 
dred and  twenty-tnroe  (a),  the  court  or  justice  may  award  costs 
of  the  proceedinjr,  not  exceeding  twenty-five  dollars  in  addition 
fo  n(?cessary  disbursements,  to  the  petitioner,  payable  from  the 
estate  of  the  inconipetciit  person,  and  upon  denial  of  an  applica- 
tion to  set  the  same  aside,  costs  as  of  a  motion, 

L.   1895,  ch.   824. 

§  2324.  Duty  of  certain  offlcers  to  apply. 

Where  the  incomi>etent  person  has  property,  which  may  be 
endau^ored  in  cousecpieuce  of  his  incompetency,  and  no  relativo 
or  other  person  appli<*s  for  the  apppintmeut  of  a  committee  of 
his  property,  the  ovcrs^'cr  or  superintendent  of  the  poor  of  the 
town,  district,  counly.  or  city,  in  which  he  I'esidea,  or,  whero 
there  is  no  such  officer,  the  otiicer  or  officers  performing  corr«^ 
sponding  functions  under  another  official  title,  must  apply  to  the 
proper  court,  for  the  appointment  of  such  a  committee.  The 
expenses  of  conducting  the  i)roeeediiigs  thereupon  must  be  audited 
and  allowed,  in  the  same  manner  as  other  official  expenses  of 
those  officers  are  audited  and  allowed. 

2  R.   S.   52,    5.1  §§  2-7    (2  Edm.   53). 

§  2325.  f  Am*d,  IROl.]    Contents*  etc.»  of  petitlon|  proceed- 
Inffii  npon  prenentatlon  thereof. 

The  petition  must  be  in  writiuic,  and  verified  by  the  affidavit 
of  the  petitioner,  or  his  attorney,  to  the  effect  that  the  matter?* 
of  fact  therein  stated  are  true.  It  must  be  accorai)anied  with 
proof,  by  affidavit,  that  the  ca.se  is  one  of  those  specified  in  this 
title.  It  must  set  forth  the  names  and  residences  of  the  husband 
or  wife,  if  any,  and  of  the  ni'xt  of  kin  and  heirs,  of  the  persoa 
alleged  to  be  incompetent,  as  far  as  the  same  are  known  to  the  pe- 
tit i(»ner.  or  can,  with  reasonable  diligence,  be  ascertained  by  hiui, 
and  also  the  probable  value  of  the  property  possessed  and  owned 
by  the  allcKcd  inc'ompetent  person,  and  what  property  has  beeix 
( onveye(l  during  said  allepred  incompetency  and  to^  whom,  and  its 
value' and  whnt  consideration  was  paid  for  it,  if  any,  or  was 
agreed  to  be  i>ai«l.  The  court  must,  unloss  sufficient  reasons  fop 
dispensing  therewith  are  set  forth,  in  the  petition  or  accompany- 
ing affidavit,  recjuire  notice  of  the  presentation  of  the  petition  to 
be  given  to  the  husband  or  wife,  if  any,  or  to  one  or  more  relatives 
of  the  person  alleged  to  be  iucomi)etcnt,  or  to  an  officer  specified 
iu  the  hist  section.  Where  notiee  is  rcciuired,  it  may  be  given  in 
any  mnnner,  which  th«  court  deems  proper;  and  for  that  puri>ose, 
the  hearing  may  be  adjourned  to  a  snbs(Miuent  day,  or  to  another 
term,  at  whieh*  the  petition  might  have  been  presented. 

L.    IS'Jl.    ch.   2{iii,  C«S 
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I  2325a.  (Added,  1013.]  Notice  to  be  filed,  recorded  and 
Indexed. 

In  all  proceedings  taken  under  this  title,  if  real  property  or  any 
Interest  therein  is  intended  to  bea^ected,  the  pi'titiouer  shall  1M& 
in  the  clerk's  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  such  proceeding,  wiiich  shall  set  forth 
the  general  nature  and  object  of  the  proceeding  and  a  brief  de- 
scription of  the  real  property  in  that  county  to  be  affected  thereby, 
and  which  notice  must  be  filed  with  the  petition  or  any  time 
thereafter  and  before  any  final  adjudication  m  the  proceeding. 
The  clerk  shall  index  such  notice  against  the  name  of  the  al- 
leged incompetent.  The  pendency  of  the  proceeding  is  eou^iruc- 
tiye  notice  from  the  time  of  so  filing  the  notice  only  to  a  pur- 
chaser or  incumbrancer  of  the  property  alTected  thereby  from  or 
against  the  alleged  incompetent  with  respect  to  whom  the  notice 
is  directed  to  be  indexed  as  aforesaid.  A  person  whose  convey- 
ance or  incumbrance  is  subsequently  executed  or  subsequently 
recorded  is  bound  by  all  proceedings  taken  after  the  filing  of  the 
notice  to  the  same  extent  as  if  he  was  a  party  to  the  proceeding. 
But  this  provision  shall  not  prevent  a  jury  in  a  proper  proceeding, 
on  sufficient  proof,  from  rendering  a  verdict  tnat  shall  over-reach 
any  conveyance  or  incumbrance  theretofore  executed  by  the  al- 
leged incompetent,  so  as  to  make  such  conveyance  or  incum- 
Drance  prima  facie  void. 

Added  by  U  1018,  ch.  69.     In  effect  Sept.  1,  1913. 

i  2320.  [Am'd,  1898.]  When  foreign  committee  mar  be 
appointed. 

Where  the  person  alleged  to  be  incompetent  resides  without  the 
state,  and  a  committee,  curator  or  guardian  of  his  property,  by 
whatever  name  such  officer  may  be  designated,  has  been  duly 
appointed  pursuant  to  the  laws  of  any  other  state,  territory  or 
country  where  be  resides,  the  court  may,  in  its  discretion,  make 
an  order  appointing  the  foreign  committee,  curator  or  guardian, 
the  committee  of  all  or  of  a  particular  portion  of  the  property 
of  the  incompetent  person,  within  the  state,  on  his  giving  such 
security  for  the  discharge  of  his  trust  as  the  court  thinks  proper. 

Ll    1898,   ch.   294.     In  effect  Sept.   1,   1898. 

I  2327.  [Am'd,  1805.]  Order  for  commission,  or  for  trial 
1>y  iury  in  conrts. 

Unless  an  order  is  made,  As  prescribed  in  the  last  section,  if  it 
presumptively  appears,  to  the  satisfaction  of  the  court,  from  the 
petition  and  the  proofs  accompanying  it,  that  the  case  is  one  of 
(hose  specified  in  this  title;  and  that  a  committee  ought,  in  the 
exorcise  of  a  sound  discretion,  to  be  appointed;  the  court  must 
make  an  order,  directing,  either 

1.  That  a  commission  issue,  as  prescribed  in  the  next  section, 
to  one  or  more  fit  persons,  designated  in  the  order;  or 

2.  That  the  question  of  fact,  arising  upon  the  competency  of 
the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  be  tried  by  a  jury,  at  a  trial  term  of 
the  court.  ^ 

3.  When  it  satisfactorily  appears  from  the  petition  and  accom- 
panying affidavits  that  any  person  or  porsons  having  acquired 
from  the  alleged  incompetent  person,  real  or  personal  property 
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during  the  time  of  such  alleged  incompetency,  without  adequate 
consideration,  the  court  may  issue  an  order,  with  or  without 
security,  restraining  such  person  or  persons  from  selling,  assign- 
ing, disposing  of  or  incumbering^  said  property,  or  confessing  judg- 
ment which  shall  become  a  lien  upon  said  property,  during  the 
pendency  of  the  proceeding  for  the  appointment  of  a  committee, 
ana  said  order  may  in  the  discretion  of  the  court  be  continued 
for  ten  days  after  the  appointment  of  such  committee.  Notice 
of  the  execution  of  the  commission  shall  be  given  to  the  person 
or  persons  enjoined  in  such  manner  as  the  court  may  direct. 

L.   1895.   ch.   94G. 

f  2328.  Contents  of  commiaslon. 

The  commission  must  direct  the  commissioners  to  cause  the 
sheriff  of  a  county,  specified  therein,  to  procure  a  jury;  and  that 
they  inquire,  by  the  jury,  into' the  matters  set  forth  in  the  peti- 
tion; and  also  into  the  value  of  the  real  and  personal  property 
of  the  person  alleged  to  be  incompetent,  and  the  amount  of  his 
income.  It  may  contain  such  other  directions,  with  respect  to 
the  subjects  of  inquiry,  or  the  manner  of  executing  the  commis- 
sion, as  the  court  directs  to  be  inserted  therein. 

f  2329.  Commissioners  to  be  sivorn}  vacancies^  Ito^r  lllled. 

Bach  commissioner,  before  entering  upon  the  execution  of  his 
duties,  must  subscribe  and  take,  before  one  of  the  officers  speci- 
fied in  section  842  of  this  act,  and  file  with  the  clerk,  an  oath 
faithfully,  honestly,  and  impartially  to  discharge  the  trust  com- 
mitted to  him.  If  a  jL^ommissioner  becomes  incompetent,  or  neg- 
lects or  refuses  to  serve,  or  removes  from  the  State,  the  court 
may  remove  him.  The  court  may,  from  time  to  time,  fill  any 
vacancy  created  by  death,  removal  or  resignation. 

f  2330.  [Am'dy  1896.]  Jary^  to  be  proonredi  prooeedlns* 
tbereapon. 

The  commissioners,  or  a  majority  of  them,  must  immediately 
issue  a  precept  to  the  sheriff,  designated  in  the  commission,  re- 
(iuiring  him  to  notify,  not  less  than  twelve  nor  more  than  twenty- 
four  indiffer<'nt  persons,  qualified  to  serve,  and  not  exempt  from 
serving,  as  trial  jurors  in  the  same  court,  to  appear  before  the 
commissioners,  at  a  specified  time  and  place,  within  the  county, 
to  make  inquiry,  as  commanded  by  the  commission.  The  sheriflf 
must  notify  the  jurors  accordingly:  and  must  return  the  precept, 
and  the  names  of  the  tK'rsons  notified,  to  the  commissioners  at 
the  time  and  place  specifii^d  in  the  precept.  The  commissioners, 
or  a  majority  of  them,  must  determine  a  challenge  made  to  a 
juror.  Upon  the  failure  to  attend,  of  a  person  who  has  been 
duly  notified,  his  attendance  may  be  compelled;  and  he  may  be 
punished  by  the  court  for  a  contempt,  as  where  a  juror,  duly 
notilied,  fails  to  attend  at  a  trial  term  of  the  court.  The  com- 
missioners may  require  the  sheriff  to  cause  a  talesman  to  attend* 
in  place  of  a  jurt)r  notified,  and  nor  attending,  or  who  is  excused 
or  discharged;  or  thoy  may  adjourn  the  proceedings,  for  the 
purpose  of  puiiiHliiiig  the  defaulting  juror,  or  compelling  his  at- 
tendance. But  it  is  not  n<?c('ssary  to  cause  any  talesman  to  at- 
tend, if  at  lea.st  twelve  of  the  persons,  notified  by  the  sheriff, 
appear  and  are  sworn. 

L.    1895,   cb.   04G. 

B70 


c  17,  t.  6  COMMITTEE  TOR  LUNATICS.  S{  2331-36 

I  2881.  Proceedias*  vpon   the  heariav. 

All  the  commissioners  must  attend  and  preside  at  the  hearing; ' 
and  they,  or  a  majority  of  them,  have,  with  respei't  to  the  pro- 
ceedings upon  the  hearing,  all  the  power  and  authority  of  a 
judge  of  the  court,  holding  a  trial  term,  subject  to  the  directions 
contained  in  the  commission.  Either  of  the  commissioners  may 
administer  the  usual  oath  to  the  jurors.  At  least  twelve  jurors 
must  concur  in  a  finding.  If  twelve  do  not  concur,  the  jurors 
must  report  their  disagreement  to  the  commissioners,  who  must 
thereupon  discharge  them,  and  issue  a  new  precept  to  the  sheriff, 
to  procure  another  jury. 

I  2382.  Retara    of  laqaisltloa   aad   comailasloa. 

The  inquisition  must  be  signed  by  the  jurors  concurring  therein, 
and  by  the  commissioners,  or  a  majority  of  them,  and  annexed 
to  the  commission.  The  commission  and  inquisition  must  be  re- 
turned by  the  commissioners,  and  filed  with  the  clerk. 

i  2833.  Bzpeases  of  eoaiBilsaioa. 

The  commissioners  are  entitled  to  such  compensation  for  their 
services,  as  the  court  directs.  The  jurors  are  entitled  to  the 
same  compensation,  as  jurors  upon  the  trial  of  an  issue  ia  an 
action  in  the  same  court  The  petitioner  must  pay  the  com- 
pensation of  the  commissioners,  sheriff  and  jurors. 

I  2884.   [Aa&*d,  1885.]    Proeeedlays  apoa  trial  br  inry  ia 


Wl^ere  an  order  is  made,  directing  the  trial,  by  a  jury,  at  a 
trial  term,  of  the  questions  of  fact,  arising  upon  the  competency 
of  the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  the  order  must  state,  distinctly  and 
plainly,  the  questions  of  fact  to  be  tried;  which  may  be  settU>d 
as  where  an  order  for  a  similaiN  trial  is  made  in  an  action.  The 
court  may,  in  that  or  in  a  subsequent  order,  direct  that  notice 
of  the  trial  be  given  to  such  persons,  and  in  such  a  manner  as 
is  deemed  proper.  The  trial  must  be  reviewed  in  the  same  man- 
ner, with  like  effect,  and,  except  as  otherwise  directed  in  the 
order,  the  proceedings  thereupon  are,  in  all  respects,  the  same  as 
where  questions  of  fact  are  tried,  pursuant  to  an  order  for  that 
purpose.  The  court  may  make  inquiry  by  means  of  a  reference 
or  otherwise,  as  it  thinks  proper,  with  respect  to  any  matter, 
not  involved  in  the  qutistions  tried  by  the  jury,  the  determination 
of  which  is  necessary  in  the  course  of  the  proceedings.  The  ex- 
penses of  the  trial,  and  of  such  an  inquiry,  must  be  paid  by  the 
petitioner. 

L.   1895,   cb.  046. 

I  2336.   (Aai'd,    1805.]      Sabjoot    of    laqairy    ia    eaaos    of 


Where  the  petition  alleges,  that  the  person,  with  respect  to 
whom  it  prays  for  the  appointment  of  a  committee,  is  incompe- 
tent, by  reason  of  lunacy,  the  inquiry  with  respect  to  his  com- 
petency, upon  the  execution  of  a  commission,  or  the  trial  at  a 
trial  term,  as  prescribed  in  this  title,  must  be  confined  to  the 
question,  whether  he  is  so  incompetent,  at  the  time  of  the  in- 
quiry; and  testimony,  respecting  any  thing  said  or  done  by  him, 
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or  his  demeanor  or  stfite  of  mind,  more  than  two  yeani  before 
'  the  hearing  or  trial,   shall  not  be  received  as  proof  of  lunacy, 
unless  the  court  otherwise  .specially^  directs,  in  the  order  granting 
the  commission,  or  directing  the  trial  by  jury. 
L.   1874.   cb.  440,   i  2.  am'd;   L.   1893,   ch.   940. 

f  233tt.  ProG«ediiifl:ii  upon  verdict,  or  return  of  eon&mla- 
■ion. 

Upon  the  return  of  the  commission,  with  the  inquisition  taken 
thereunder,  or  the  rendering  of  the  verdict  of  the  jury,  upon  the 
question  submitted  to  it  by  the  order  for  a  trial  by  a  jury,  the 
court  must  either  direct  a  new  trial  or  hearing,  or  make  such  a 
final  order  upon  the  petition  as  justice  requires.  Where  a  final 
order  is  made,  dismissing  a  petition,  the  ccnirt  may,  in  its  dis^ 
cretion.  award  in  the  order  a  fixed  sum  as  costs,  not  exceeding 
fifty  dolhirs  and  disbursements,  to  be  paid  by  the  petitioner  to 
the  adverse  party.  AVhere  a  committee  of  the  property  is  ap- 
pointed, the  court  must  direct  the  payment  by  him,  out  of  the 
funds  in  his  hands,  of  the  necessary  disbursements  of  the  i>eti- 
tioner,  and  of  such  a  sum,  for  his  costs  and  counsel  fees,  as  it 
thinks  reasonable;  and  it  may,  in  its  discretion,  divect  the  com- 
mittee to  pay  a  sum,  not  exceeding  fifty  dollars  and  diaburse- 
ments,  to  the  attorney  for  any  adverse  party. 

i  2330  (n).  [Added,  1895.]  Sectlonn  of  this  title  not  np- 
plfcnble  ^'hen  applieatlou  for  committee  la  nande  nnder 
antUorlty  of  thiii  State. 

Sections  two  thousand  three  hundred  and  twenty-five  to  two 
thousand  three  hundred  and  thirty-six,  both  inclusive,  of  this 
title  shall  not  apply  to  applications  for  the  appointment  of  a 
committee  made  by  it  on  behalf  of  the  State  to  secure  reim- 
bursement, in  whole  or  in  part,  for  maintenance  and  support  in 
a   State   institution. 

L.    1895,   ch.   824.  ' 

I  2337.  (Am*d,  1H87.]    Secarlty  to  be  ffiven  by  committee. 

The  provisions  of  article  first  of  title  seven  and  section  two 
thousand  five  hundred  and  ninety-five  of  article  fifth  of  title 
second  of  chapter  eighteenth  of  this  act,  respecting  the  aecurity 
to  be  given  by  the  guardian  of  the  person  or  of  the  property  of 
an  infant,  appointoti  by  a  surrogate's  court,  apply  to  a  com- 
mittee of  the  person  or  of  the  property,  aj)pointed  as  prescribed 
in  this  article.  A  committee  of  the  property  cannot  enter  upon 
the  executi<»n  of  his  duties,  until  security  is  given,  as  proscribed 
by  the  court.  A  committee  of  the  person  cannot  enter  upon  the 
execution  of  his  duties,  until  security  is  given,  if  required  by 
the  court. 

L.    18S7,    ch.    CSl.      Sec    15    2825)-2S.'Jl,    po«t. 

S  2338.    [Am'd,    18U5.]      Compenitation    of   committee. 

A  conmiittee  of  the  i)roperty  is  entitled  to  the  same  compensa- 
tion as  an  executor  or  administrator.  But  in  a  special  case, 
whore  his  services  exceed  those  of  an  executor  or  adminis- 
trator, tho  supreme  court  or  a  county  court  within  the  county 
may  allow  him  such  an  jidditi<Mial  compensation  for  such  addi- 
tional services,  as  it  deems  just.     The  compensation  of  a  com- 
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mittee  of  the  person  munt  be  fixed  by  the  conrt,  and  paid  by 
the  committee  of  the  property,  if  any,  otit  of  the  funds  In  his 
hands.  The  additional  compensation  authorized  br  this  noctiou 
may  be  allowed  to  the  committee  upon  any  jndicial  settlement 
made  by  him,  and  shall  be  for  such  additional  services  up  to  and 
inclndinir  such  settlement. 

See  L.  1890»  ch.  016;  L.  1893,  cb.  897;  L.   1896.  ch.  946. 

I  2889.  Cominlttee  «nd«v  oomtr^l  of  ooaHi  llmitattos  of 


A  committee,  either  of  the  person  or  of  the  property,  is  sub- 
ject to  the  direction  and  control  of  the  conrt  hj  which  be  was  ap- 
Kinted,  with  respect  to  the  execution  of  his  duties;  and  he  may 
suspended,  remoyed,  or  allowed  to  resign*  in  the  discretion  of 
the  court.  A  vacancy  created  by  death,  removal,  or  resignation 
may  be  filled  by  the  court.  But  a  committee  of  the  pi!V>perty  can- 
not alien,  mortgage,  or  otherwise  dispose  of,  real  property,  except 
to  lease  it  for  a  term  not  exceeding  five  years,  without  the 
Bpeciai  direction  of  the  court,  obtained  upon  proceeding's  taken 
for  that  purpose,  as  prescribed  in  title  seventh  of  this  chapter. 

I  2340.  ComnUtt«e  of  property  may  nalatain  aoUonai  eto. 

A  committee  of  the  property,  appointed  as  prescribed  in  this 
title,  may  maintain,  in  his  own  name,  adding  his  official  title, 
any  action  or  special  proceeding,  which  the  person,  with  respect 
to  Whom  he  is  appomted,  might  have  maintained,  if  the  ap- 
pointment had  not  been  made. 

Part  of  J  5  of  act  of  1874,  am'd.  See  ante,  |  429;  f  426,  eoM.  2: 
If  4!l7-6,  1766. 

I  2341.  rAm'd,  1894,  1906.]  Commltteo  of  property!  to 
file  Inventory  and  acconnt. 

The  provisions  of  article  two  of  title  seven  of  chapter  eigh- 
teen of  this  act,  requiring  the  general  guardian  of  an  infant's 
property,  appointed  by  a  surrogate's  court,  to  file  in  the  month 
of  January  in  each  year  an  inventory,  account  and  affidavit,  and 
prescribing  the  form  of  the  papers  so  to  be  filed,  apply  to  a  com- 
mittee of  the  property  appointed,  as  prescribed  in  this  title.  For 
the  purpose  of  making  that  application  the  committee  is  deemed 
a  general  guardian  of  the  property;  the  person  with  respect  to 
whom  be  is  appointed.  Is  deemed  a  ward  and  the  papers  must  be 
fijed  in  the  office  of  the  clerk  of  the  court  by  which  the  commit- 
tee was  appointed,  or  if  he  was  appointed  by  the  supreme  court, 
in  the  cleras  office  where  the  order  appointing  him  is  entered, 
and,  if  the  incompetent  person  for  whom  such  committee  is  ap- 
pointed has  been  committed  to  a  state  institution,  and  is  an 
mmate  thereof,  a  dunlicate  of  such  inventory,  account,  and  affi- 
davit, shall  be  filed  also  by  said  committee  with  the  superintend- 
ent or  officer  having  special  jurisdiction  over  the  institution 
where  the  incompetent  person  is  confined.  In  every  case  where 
a  committee  has  tised  or  employed  the  services  of  an  Incompe- 
tent person,  with  respect  to  whom  he  has  been  appointed  a  com- 
mittee, or  where  moneys  have  been  earned  by  or  received  on 
behalf  of  such  incompetent  person,  the  committee  must  account 
for  any  moneys  so  earned  or  derived  from  such  services,  the 
same  as  for  other  prtjperty  or  assets  of  the  incompetent  person. 

L.   1894,  ch.  61:   L.   1006,  ch.   IRl.     In  efToct  Sopt   1,   1006. 
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I  2S42.  [Abft'dy  1896,  18f>9.]  Id.f  may  be  compelled  to  file 
the  ■amey  or  render  an  additional  account,  etc. 

In  the  maotb  of  February  of  each  year,  the  presiding  judge  of 
the  court,  by  which  the  committee  of  the  property  was  appointed, 
or  if  he  was  appointed  by  the  supreme  court,  the  county  judge 
of  the  county  where  the  order  appointing  him  is  entered,  must 
examine,  or  cause  to  be  examined  under  his  direction,  all  ac- 
counts and  inventories  filed  by  committees  of  the  person  and 
Froperty,  since  the  first  day  of  February  of  the  preceding  year. 
f  it  appears,  upon  the  examination,  that  a  committee,  appointed 
as  prescribed  in  this  title,  has  omitted  to  file  his  annual  inven- 
tory or  accounting,  or  the  affidavit  relating  thereto,  as  prescribed 
in  the  last  section;  or  if  the  judge  is  of  the  opinion  that  the 
interest  of  the  person,  with  respect  to  whom  the  committee  was 
appointed,  requires  that  he  should  enter  a  more  full  or  satis- 
factory inventory  or  account,  the  judge  must  make  an  order  re- 
quiring the  committee  to  supply  the  deficiency,  and  also,  in  his 
discretion,  personally  to  pay  the  expense  of  serving  the  order 
upon  him.  An  order  so  made  may  be  entered  .and  enforced,  and 
the  failure  to  obey  it  may  be  punished,  as  if  it  were  made  by  the 
court.  Where  the  committee  fails  to  comply  with  the  order, 
within  three  months  after  it  is  made,  or,  where  the  judge  has 
reason  to  believe  that  sufficient  cause  exists  for  the  removal  of 
the  committee,  the  judge  may,  in  his  discretion,  appoint  a  fit  per- 
son special  guardian  of  the  incompetent  person  with  respect  to 
whom  the  committee  was  appointee',  for  the  purpose  of  filing  a 
petition  in  his  behalf  for  the  removal  of  the  committee  and 
prosecuting  the  necessary  proceedings  for  that  purpose.  The 
committee  may  be  compel  1^  in  the  discretion  or  the  court,  to 
pay  personally  the  costs  of  the  proceedings  so  instituted.  T!ie 
committee  of  the  property  of  an  incompetent  person  appointed 
as  prescribed  in  this  title,  may  at  any  time  in  the  discretion  of 
the  court  making  such  appointment,  render  to  such  court  an 
intermediate  judicial  account  of  all  his  proceedings  affecting  the 
property  of  the  incompetent  person  to  the  date  of  _  the  filing 
thereof;  and  said  account  shall  bo  then  judicially  adjusted,  de- 
termined and  filed;  and  the  same  shall  be  in  all  respects  a  final 
judicial  account  of  the  proceedings  of  said  committee  affecting 
said  property  to  that  time.  Notice  of  the  applkation  for  such 
intermediate  accounting  shall  be  given  in  the  manner  in  which 
and  to  the  persons  to  whom  notice  of  application  for  the  ap- 
pointment of  a  committee  of  the  person  or  property  of  an  alleged 
lunatic,  idiot  or  habitual  drunkard  is  required  to  be  given  by 
title  six  of  chapter  seventeen  of  the  code  of  civil  procedure.  The 
court  shall  hnve  power  and  it  shall  be  its  duty  to  appoint  a  suit- 
able person  as  special  guardian  of  the  incompetent  person  for 
the  protection  of  his  rights  and  intere&ts  in  said  proceeding. 

L.  1874,  oh.  440.  |  4,  ara'd.     S'«e  |  2844.  post;  L.  189i.  cb.  746,  snper- 
■edlng  amendmont  in  ch.  946;  L.  1S99,  ch.  350.     In  effect  Sept.  1,  IBM. 

I  2343.  Property,  when   to  be  restored. 

Where  a  person,  with  respect  to  whom  a  committee  is  ap- 
pointed, as  prescpibed  in  tliis  title,  becomes  competent  to  manage 
himself  or  hi»  affairs,  the  court  must  make  an  order,  discharging 
the  committee  of  his  property,  or  the  committee  of  his  person, 
or  both,  as  the  case  requires,  and  requiring  the  former  conunittee 
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to   restore   to   him    the   property,   remaining;  in    tlie   committee's 
hands.     Tliereupon  the  property  must  hv  restored  accordingly. 
Id..  I  28,  amM. 

I  2344.    [Am'd,    IOCS.]      Id.;   diapoHitlon   In    came   of   death. 

Where  a  person,  of  whoso  properly  a  conimittco  has  been  ap- 
pointed, as  prescribed  in  this  title,  dies  during  his  incompetency, 
the    power   of   the   committee   ceases;    and    the   property    of   tli<» 
decedent  must  be  administered  and  disposed  of,  as  if  a  commit 
tee  had  not  been  appointed.     The  committee  may,  in  such  case 
render  to  the  court  by  which  he  was  appointed,  a  linal  accoun'. 
of   his   proceedings,    touching    the   property    of   the   incompetent 
Such  account  shall  contain  an  inventory  in  the  form  prescribet^ 
by  subdivision  oiw  of  section  twenty-eight  hundred  and  forty-twc 
of  this  act  and   a  full  and   true  account  iu   form  of  debtor  and 
creditor  of  all  his  receipts  and  disbursements:  and  there  shatl  bf' 
appended  thereto  an  aflidavit  of  the  committee  in  the  form  pre 
scribed  by  soction  twenty-eight  hundred  and   forty-three  of  thi.** 
act  and  there  shall  be  filed  therewith  a  voucher  for  every  pay* 
ment  except  in  one  of  the  cases  specified  in  section  twenty-seven 
hundred  and  twenty-nine  of  this  act.     Notice  of  the  application 
for  settlement  of  such  account  shall  be  given  in  such  manner  af 
the  court  may  direct,  to  the  s-ureties  on  the  otQcial  l)ond  of  the 
committee  or  the  legal  representatives  of  such  sureties,  and  to 
the   executor  or  administrator  of  the  decedent,  if  any;   and,   if 
there  be  no  executor  or  administrator,  to  the  decedent's  husban(* 
or  wife,  and  heirs  and  ne.\t  of  kin,  or  if  any  of  those  persons- 
shall  have  died,  to  his  executor  or  administrator.     And  such  ac 
count  shall  be  judicially   settled,   adjusted  and  determined. 

Id.,   I  29  and  |  25,  amM  by  L.   1865,   ch.   724    (6  Bdm.   581).     Am'd  b;> 
Lt.   1908,  ch.  2T1.      In  effect  Sept.   1,   1908. 

f  2344a.     (Added,     1909.]       Court     may    compel    perform- 
SiBce  of  contract  made  by  lucompetent  person  In  certaiip 


The  supreme  court  shall  have  authority  to  decree  and  compei 
the  s^ecilic  performance  of  any  bargain,  contract  or  agreement 
whicD  may  have  been  made  by  any  idiot,  lunatic  or  habitua' 
drunkard,  ^hile  such  person  was  capable  to  contract;  and  of 
any  contract  in  relation  to  lands  made  by  the  ancestor  of  such 
person  from  whom  such  person  inherits  or  takes  as  devisee  or 
otherwise;  and  to  direct  the  committee  of  such  person  to  do  ant' 
execute  all  necessary  conveyances  and  acts  for  that  purpose;  anO 
in  case  the  person  entitled  to  such  conveyance  is  the  con^niitto^ 
of  such  incompetent  person,  the  said  court  may,  upon  the  peti- 
tion of  said  committee,  aiipoint  some  suitable  and  proper  person 
to  execute  the  said  conveyance  in  the  name  of  such  incompetent 
person,  upon  payment  by  the  vendee  of  any  sum  remaining  du* 
to  such  person  upon  said  contract,  or  upon  the  fulfillment  of 
the  contract  on  the  part  of  the  party  who  contracted  with  the 
person  represented  by  said  committee. 

Added  by  L.  1909.  ch.  C5.  IVrlvntlon  —  R.  S.,  pt.  2.  ch.  6,  tit.  2,  |  22, 
aa  amended  by  L.  18S0,  (>h.  42:;,  {  1.  Seo  note  15a  of  notes  of  Board  of 
Statntocy  Conaolldatlon  ct   end  of  code. 
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TITLE  VH. 

Froceedinj?s  for  the  disposition  of  the  real  property  of  an 
infant,  lunatic,  idiot,  or  habitual  drunkard. 

Sec.    2345.  Action    to    comi>el    conveyance. 
234(>.  Who  may  maintain  action. 
18347.  Judgment ;    eiTect   thereof. 

f'S4H.  Application   to  dispose  of  real  property  or  aa  Interest  therein. 
S349.  Id.;   by   whom. 
23.-0.  Contents    of   petition. 

2351.  Bond   of  committee   of   lunatic,    etc. 

2352.  Id. :   of  srnardian  of  infant. 

2353.  Bond :    how   prosecuted. 

2354.  Refi-reuoe   to  Inquire  into  the  application. 

2355.  Final   order. 

2336.  Ileix»rt  of  Hale,  etc. 

2357.  CY'Ptaln    sales.    et<-..    proliiblted. 

2358.  Effect    of    I'onvoj'anoe,    etc. 

2359.  I'roceedH    ()f   snie    deemed    real   property. 
2300.  Infant  deemed  a  ward  of  court. 

2361.  Disixwitlon    of   prooeeils ;    accounting. 

2362.  Parllculnr  estates ;    when    lnclu<le<i    in   sale. 

2363.  Id.  ;   when  belonging  to  infant,   etc. 

2364.  Debts  of  infant,   etc.,   to  be  paid  eqnally. 

{  2345.  Action  to  compel  conTeyance. 

In  either  of  the  following  cases,  an  action  may  bo  maintained 
against  an  infant,  or  a  person  incompetent  to  mtinage  his  affairs 
by  reason  of  Innacy,  idiocy,  or  habitnal  drunkenness,  to  procure 
a  judgment,  directing  a  conveyance  of  real  property,  or  of  an 
interest  in  real  property: 

1.  Where  the  infant  or  incompetent  person  is  seized  or  pos- 
sessed of  the  real  property,  or  interest  in  real  property,  by  way 
of  mortgage,  or  only  in  trust  for  another. 

2.  Where  u  valid  contract  for  the  sale  or  conveyance  of  the 
real  property,  or  interest  in  real  property,  has  Iwen  made;  l>ut  a 
conveyance  thereof  cannot  be  made,  by  reason  of  the  infancy  or 
incompetency  of  the  i)erson  in  whom  the  title  is  vested. 

2  R.  S.  65,  8§  21,  22  (2  Kdm.  56);  L.  1874,  ch.  446,  §§  9.  23  23  (9  Kdm.  981,  933).  am'd: 
L.  1875,  ch.  6;4,  $§  7  and  8;  2  R.  S.  194,  ch.  1,  §&  107,  im  (2  Kdm.  2:2). 

i  234G.  [Am'd,  1882,]   Who  may  maintain  action. 

An  actioif  may  bo  maintained,  in  a  case  specified  in  the  last 
section,  by  a  person  entitled  to  the  conveyance;  and,  also,  in 
a  case  specified  in  su})di vision  second  of  that  section,  by  the 
executor  or  administrator  of  the  person  who  made  the  contract, 
or  of  a  person  who  died  seized  or  possessed  of  the  real  property, 
or  interest  in  real  property,  or  l>y  an  heir  or  devisee  of  either  of 
those  persons,  to  whom  the  real  property  has  descended,  or  wn.s 
devised.  The  action  may  be  maintained  by  the  committee  of 
the  lunatic  or  other  incompetent  person:  but  in  that  case  the 
court  must  appoint  a  special  guardian  for  the  incompetent  person 
as  pre»scribed  by  law,  where  an  infant  is  defendant,  and  the 
proceedings  are  the  same  as  in  a  like  action  against  an  infant 

Id.,  R.  8.,  asd  la^ri  as  abore. 

S   2;M7.   JnaKinent;    effect   thereof. 

A  judgment,  directing  such  conveyance,  shall  not  be  rendered 
nnle.s.s  the  court,  after  hearing  the  parties,  is  satisfied  that  the 
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coureyance  ought  to  be  made.  Upon  rendering  final  jadgwent  to 
that  effect,  the  court  has  power  to  direct  the  guardian  of  the  in- 
fant's propertji-,  or  the  committee  of  the  property  of  the  lunatic 
or  other  incompetent  person,  or  a  special  guardian  appointed  in 
the  action,  to  execute  an^'  conveyance,  or  to  do  any  other  act, 
«'hich  is  necessary,  in  order  to  carry  the  judgment  into  effect. 
2  B.  S.  194,  S  1G8,  aud  2  B.  S.  55,  cb.  5,  {  i9  (2  Hdm.  60). 

S  3848.   [Am'd,   1803,   ltM)8,    1807.]    Application   to   aiapoao 
of  rea.1  property  or  «n  Interest  therein. 

In  either  of  the  following  cases  real  property  or  a  term,  estate 
or  other  interest  in  real  property  of  an  infant  in  being  or  the  con- 
tinifcnt  interest  therein  of  an  infant  not  in  being  or  of  a  person 
Incompetent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy  or 
habitual  drunkenness,  or  an  inchoate  right  of  dower  in  real  prop- 
erty belonging  to  an  infant  or  an  incompetent  person  or  the  possi- 
bility that  upon  breach  of  a  condition  a  right  of  re-entry  will  vest 
in  or  real  property  will  revert  to  an  infant  or  an  incompetent 
person  or  his  heirs  solely  or  in  common  with  others  may  be  sold, 
conveyed,  mortgaged,  released  or  leased  as  prescribed  in  the  fol- 
lowing sections  of  this  title: 

1.  Where  the  personal  property,  and  the  income  of  the  real 
property,  of  the  infant  or  incompetent  person,  are,  together, 
insufficient  for  the  payment  of  his  debts,  or  for  the  maintenance 
and  necessary  education  of  himself  and  his  family. 

2.  [Am'd,  10O3.]  Where  the  interest  of  the  infant  in  being 
or  the  contingent  interest  of  an  infant  not  in  being,  or  the  inter- 
est of  an  incompetent  person  require  or  will  be  substantially 
promoted  by  such  disposition,  on  account  of  the  real  property  or 
temi,  or  estate,  or  other  interest  in  real  property  being  exposed 
to  waste  or  dilapidation;  or  being  wholly  unproductive,  or  for 
llie  purpose  of  raising  funds  to  preserve  or  to  improve  the  same, 
or  for  other  peculiar  reasons,  or  on  account  of  other  peculiar 
circumstances. 

3.  Where  an  action  might  be  maintained  against  the  infant  or 
incompetent  person,  to  procure  a  judgment,  directing  the  con- 
veyance of  the  real  property,  or  interest  in  real  property,  as  pre- 
scribed in  sections  twenty-throe  hundred  and  forty-live  and 
twenty-three  hundred  and  forty-six  of  this  act. 

4.  [Addeil,  1»07.]  Where  the  interest  of  the  infant  or  in- 
competent person  will  be  substantially  promoted  by  releasing  or 
joining  with  others  in  releasing  for  a  valuable  consideration  the 
possibility  that  upon  breach  of  a  condition  a  right  of  re-entry  will 
Test  in  or  real  property  will  revert  to  the  infant  or  incompetent 
person  or  his  heirs  solely  or  in  common  with  others.  Such  possi- 
bihty  is  referred  to  in  the  following  sections  of  this  title  as  a 
DAftsibility  of  reverter. 

^  R.  S-  194.  195.  SI  J«7.  170.  175  (2  Edm.  202.  203):  2  R.  S.  63-65.  fS  11.  16, 
19,  and  22  (2  Edm.  65  and  5C>;  h.  1804.  ch.  417,  SH  1  and  6  (6  Edm.  291); 
Ll  ISflO.  ch.  627  (7  Edra.  4Cn):  I*.  ISTO.  rh.  37  (7  E«lin,  584);  also.  tr.  1874. 
ch  446  I  38.  and  Id..  S|  0.  0.  17  and  23  (9  Edm.  929.  933).  am'd:  L.  1876. 
eh  674.  «  6,  and  h.  187«.  rh.  2rt7.  5  2;  T>.  1.S03.  ch.  fi3&;  U  1903.  ch.  164. 
tiee  L.  19as.  ch.  432.  Ara'd  by  h.  1907,  ch.  49.  In  effect  April  3,  1907.  Bw 
Rules  65-50. 
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9  2S48.   [Am^dy  10O5.]    Id.|  by  wliomi  notioe  w^em  iacom- 
petent. 

An  application,  in  either  of  the  cases  prescribed,  in  the  last 
section,  must  be  made  by  the  petition  of  the'  general  guardian, 
or  the  guardian  of  the  property  of  the  infant;  or  by  the  commit- 
tee of  the  property  of  the  lunatic,  or  other  incompetent  person; 
or  by  any  relative,  or  other  person,  in  behalf  of  either.  Where 
the  application  is  in  behalf  of  au  infant  of  the  age  of  fourteen 
years  or  upwards,  the  infant  must  join  therein.  Where  the  ap- 
plication is  made  to  the  supreme  court,  the  petition  must  be 
presented  at  a  term  held  within  the  judicial  district,  in  which  the 
property,  oi  a  part  thereof,  is  situated.  Where  such  application 
affects  the  interest  of  an  incompeteut  person  who  has  been  com- 
mitted to  a  state  institution  and  is  an  inmate  thereof,  notice  of 
such  application  must  be  giren  to  the  superintendent,  acting 
superintendent,  or  state  officer  having  special  jurisdiction  over  the 
institution  where  the  incompetent  person  is  confined. 

Id.,  R.  S.,  and  laws  as  In  last  section;  L.  190S,  ch.  434.    In  effect  Se^t.  1, 
1805. 

S  2350.   [Am'd,   1893,   1910.]      Contente  of  petition. 

• 

The  petition  must  be  verified  in  like  manner  as  a  verified  plead- 
ing in  an  action  in  the  supreme  court.  It  must  set  forth  the 
grounds  of  the  application;  and  in  a  case  specified  in  subdiviBions 
first  and  second  of  the  last  section  but  one,  other  than  a  case 
where  the  application  is  made  for  the  sale  of  an  undivided  inter- 
est of  the  infant  or  incompetent  person  in  one  or  more  parcels  of 
land  in  order  to  avoid  an  action  of  partition  on  the  part  of  his 
cotenants,  or  for  the  dower  of  a  widow  therein,  it  must  also 
state  the  particulars  and  value  of  the  real  and  personal  prop- 
erty, and  the  aniounf  of  the  income  of  the  infant  or  inconii)e- 
tent  person;  the  disimsition  which  has  been  made  of  his  per- 
sonal property,  and  an  accoimt  of  the  debts  or  demands,  if  any. 
existing  ngninst  his  estate.  In  the  case  above  specified  where 
the  application  is  made  for  the  sale  of  an  ^mdivided  interest 
of  the  infant  or  incompetent  person,  the  petition  must  .<«tate 
the  particulars  and  value  of  the  real  property  in  respect  to 
which  a  sale  is  desired. 

L.  1893,  ch.  311.     See  Rule  55.    Am*d  by  L.  1010.  ch.  285.    In  effect  Sent. 
I,  1910. 

S   SSSni.    [Anrd,    1893,    1903,    1907.]      Bond    of   committee    of 
Innatlc,  et  cetera. 

An  application  to  sell,  mortgage,  release  or  lease  real  property, 
or  an  interest  in  real  property,  of  a  lunatic,  idiot  or  habitnat 
drunkard,  cannot  be  granted,  unless  a  committee  of  his  property- 
has  been  appomted.  Upon  such  an  application,  if  it  is  made  by 
the  committee,  the  court  must  make  an  order,  directing  him  to  file 
with  the  clerk,  a  bond,  in  such  a  form,  in  such  an  amount,  aiiH 
with  such  sureties,  as  it  direrts.  conditioned  for  the  faithful  dis- 
charge of  his  trust;  for  the  paying  over  and  invesling  of,  and 
accounting  for,  all  moneys  received  by  him  in  the  special  proceed- 
ing, according  to  the  direction  of  any  court  having  authority  to 
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give  directions  in  the  premises;  and  for  cne  observance  of  llie 
airccticus  of  the  court,  in  relation  to  the  trust.  If  the  application 
is  made  by  any  other  person,  an  order  must  be  made  thereupon, 
requiring  the  committee  to  show  cause  why  he  should  not  liJe 
such  a  bond.  If,  after  hearing  the  committee,  the  court  is  of  the 
opinion,  that  there  is  a  probable  cause  for  granting  the  applica- 
tion, it  may  make  an  order,  requiring  the  committee  co  file  sufh  a 
bond;  or,  if  the  committee  so  elects,  or  fails  to  file  the  bond  as 
directed  in  the  order,  it  may  at  point  a  suitable  person  to  bo  the 
special  «:uardian  of  th;  incompetent  person,  with  respect  to  i1k« 
proceedings;  who  must  thereupon  tile  such  a  bond.  Where  an  ap- 
plication is  made  to  release  an  inchoate  right  of  dower,  applica- 
tion must  be  made  by  the  husband  of  the  lunatic,  idiot  or  habitual 
drunkard  and  may  be  made  before  or  after  a  committee  has 
been  appointed,  except  that  application  may  be  made  by  the  com- 
mittee of  the  property  of  the  lunatic,  idiot,  or  habitual  drunkard 
in  any  case  where,  at  the  time  of  the  application,  the  property 
to  which  the  inchoate  right  of  dower  attaches  has  already  been 
sold  by  the  husband  and  the  wife  has  not  joined  in  the  convey- 
ance or  otherwise  released  her  inchoate  right  of  dower.  When 
the  application  is  made  by  the  husband,  the  court  may  appoint 
him  special  guardian,  and  he  must  file  a  bond  as  herein  provided. 
U  1893,  cb.  639;  L.  1003,  ch.  368;  L.  1907,  ch.  49.    In  effect  April  8,  1907. 

S  2352.    [Am'd»  1S98,  1007.}    Id.|  of  flrvardlan  of  Infant. 

Upon  an  application  to  sell,  mortgage  release  or  lease  real 
property  or  an  interest  in  real  property  of  an  infant,  the  court 
must  appoint  a  suitable  person  to  be  the  special  guardian  of  the 
infant  with  respect  to  the  proceedings,  who  must  thereupon  file 
with  the  clerk  a  bond  as  prescribed  in  the  last  section.  Any  trust 
company  authorized  by  the  laws  of  this  state  to  act  as  general 
Kuardian  of  the  estate  of  an  infant  without  giving  security  may 
be  appointed  such  special  guardian  and  in  such  case  the  court 
iu  the  order  of  appointment  may  dispense  with  the  giving  and 
filing  of  any  such  bond. 
Ij.  1893,  cb.  268;  L.  1907,  oh.  49.    In  effect  April  8,  1907.    See  8  475. 

§  2358.  Bond  I   hoiv   proaecnted. 

Upon  a  breach  of  the  condition  of  a  bond,  given  as  prescribed 
in  either  of  the  last  two  sections,  the  court  must  direct  it  to  be 
prosecuted  for  the  benefit  of  the  person  injured. 

S  2364.  [Ani*d,  1803.1    Reference  to  Inquire  Into  tlie  appll- 
ontlon. 

Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond, 
-where  the  filing  of  such  a  bond  shall  be  neeossary,  the  court  must 
make  an  order  appointing  a  suitable  person  a  referee  to  inquire 
into  the  merits  of  the  application.  The  referee  must  examine 
into  the  troth  of  the  allegations  of  the  petition;  hear  the  allega- 
tions and  proofs  of  all   persons   interested  in   the  property,   or 
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otherwise  interested   iu  the  Application;   and   report  bis  opiniou 
tnereupon,  together  with  the  testimony,  with  all  convenient  speed. 
Li.  1898,  eta.  96S.    Se«  Rule  56. 

i  2356.   [Am*d,  1893,  1&07.]    Final  order. 

Upon  the  filing  of  the  referee's  report,  and  after  examining 
into  the  matter,  the  court  must  make  a  final  order  upon  the 
application.  In  a  proper  case  a  final  order,  confirming  the  ref* 
eree's  report,  must  direct  that  the  real  property  or  term,  estate, 
possibility  of  reverter  or  other  interest  in  real  property  or  a  part 
thereof  of  an  inchoate  right  of  dower  therein,  as  is  necessary,  or 
as  justice  requires,  be  mortgaged,  let  for  a  term  of  years,  sold, 
released  or  conveyed  by  the  special  guardian,  appointed  as  pre- 
scribed in  this  title,  or  by  the  committee  of  the  pronerty  of  the 
lunatic  or  other  incompetent  person.  The  final  order  must  also 
contain  such  directions,  respectiug  the  time,  manner  and  condi- 
tions of  the  sale,  release  or  conveyance  directed  thereby,  as  the 
court  thinks  proper  to  insert  therein. 

U  1898.  ch.  639;  h.  1907.  cfa.  49.    In  effect  April  3,  1007. 

S  2360.   [Am'd,    1803.]    Report    of   sale,    etc. 

Before  a  sale,  mortgage,  release,  or  lease  can  be  made  pursuant 
to  the  final  order,  the  special  guardian  or  the  committee  must 
enter  into  an  agreement  therefor,  subject  to  the  approval  of  the 
court;  and  must  report  the  aTeement  to  the  court  under  oath. 
Upon  the  confirmation  thereof  by  the  order  of  the  court,  he  must 
execute,  as  directed  by  the  court,  a  deed,  mortgage,  release  or 
lease.  Where  the  final  order  directs  the  execution  of  a  convey- 
ance in  the  first  instance,  for  the  purpose  of  fulfilling  a  contract, 
or  because  the  property  is  held  by  way  of  mortgage,  or  in  trust 
only,  the  guardian  or  committee,  executing  the  conveyance,  must 
report  the  conveyance  to  the  court,  under  oath. 

L.   1893,  cb.   639. 

S  2357.  Certain  aaleii,   etc.,  prohibited. 

Real  property,  or  an  interest  in  real  property,  shall  not  be  sold. 
leased,  or  mortpaped,  as  prescribed  in  this  title,  contrary  to  the 
provisions  of  a  will,  by  which  it  was  devised,  or  of  a  conveyance 
or  other  instrument,  by  which  it  was  transferred,  to  the  infant  or 
incompetent  person. 

§  2358.  [Am'd,  1803,  190(l,  IfWT.l  Effect  of  eonveyaacey 
«to« 

A  deed,  mortgage,  release,  or  lease,  made  in  good  faith,  as  pre- 
scribed in  this  title,  either  upon  an  application  in  behalf  of  the 
infant  or  an  incompetent  person,  or  pursuant  to  the  directions 
contained  in  a  judgment  rend.^red  against  him,  has  the  same 
validity  and  effect,  as  if  rrceeuted  by  the  person  in  whose  behalf 
it  was  executed,  and  as  if  the  infant  was  of  full  age  or  the  luna- 
tic, idiot,  or  habitual  drunkard  was  of  sound  nind  and  competent 
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tu  juauaKe  liiB  or  licr  affairs.  And  the  B&me  uiiall  be  valid  and 
effectual  to  vest  in  auy  purchaser  or  purchasers  any  interest 
therein  of  any  infant  not  in  being,  at  the  time  of  the  said  sale, 
and  auy  mortgage  so  executed  shall  be  a  valid  lien  and  charge 
upon  the  contingent  interest  of  any  infant  not  in  being,  at  the 
time  of  the  execution  and  delivery  of  the  same.  And  a  release  of 
an  inchoate  ^ight  of  dower  as  authorized  by  this  title  shall  have 
the  same  effect  as  if  the  wife  had  joined  with  the  husband  in  a 
deed  or  conveyance  of  the  property  affected  thereby  and  had  duly 
acknowledged  the  same  in  the  manner  required  by  law  to  pass  the 
estate  of  married  women.  ' 

U  1803»  ch.  680;  U  1806,  ch.  127;  L.  1907,  cb.  49.    In  effect  April  8,  1007. 

9  2350.   [AmM,  1892,  1907.]    Proceeds  oi  aal^  deemed  reui 
property. 

A  sale  of  real  property,  or  of  an  interest  in  real  property,  other 
than  a  possibilit3'  of  reverter  of  an  infant  or  incompetent  person, 
made  as  prescribed  in  this  title,  does  not  give  to  the  infant  or  in- 
competent person,  any  other  or  greater  interest  in  the  proceeds  of 
the  sale,  than  he  or  she  had  in  the  property  or  interest  sold. 
Those  proceeds  are  deemed  property  of  the  same  nature,  as  the 
estate  or  interest  sold,  until  the  infant  arrives  at  full  age,  or  the 
incompetency  is  removed.  The  proceeds  of  the  release  of  a  possi- 
bility of  reverter,  shall  be  deemed  and  treated  as  if  they  wer« 
proceeds  of  real  property  of  which  the  infant  was  seized  and  pos- 
sessed. If  the  infant  should  die  before  arriving  at  .full  age,  or  the 
incompetent  person  should  die  before  tlie  incompetency  is  removed 
not  leaving  any  personal  property,  or  not  leaving  sufficient  personal 
property  to  pay  funeral  expenses  and  expenses  that  niay  be  nec- 
essary or  necessarily  incurred,  then  in  either  or  each  case  the  pro- 
ceeds are  to  be  deemed  personal  property  so  far  as  may  be  neces- 
sary to  pay  the  funeral  and  other  necessary  expenses.  The  pro- 
ceeds are  to  be  paid  upon  order  of  the  surrogate's  court  or  court 
having  jurisdiction  of  the  estate  of  the  deceased,  to  an  adminis- 
trator appointed  by  the  surrogate  to  administer  upon  decedent's 
estate,  and  after  paying  all  funeral  expenses  and  expenses  of 
administration  and  an>  indebtedress,  the  lemainder,  if  any  th^re 
be,  shall,  upon  the  order  of  the  surrogate,  be  paid  into  the  bauds 
of  the  trustee  who  held  the  same,  to  be  distributed  as  the  law 
directs.  This  act  is  to  include  the  said  proceeds  of  any  infant  or 
incompetent  person  that  has  died  prior  to  this  amendment,  the 
proceeds  now  remaining  in  the  hands  of  a  trustee. 

Lb  i88S,  eh.  623;  L.  1907,  ch.  40.    In  effect  AprU  3,  1907. 

S  2860.  Infant  deemed  a  Tvard  of  court. 

From  the  time  of  the  filing  of  a  petition,  by  or  in  behalf  of  nn 
infant,  praying  for  an  order  directing  a  conveyance,  or  a  salo, 
mortgage,  or  lease  of  his  real  property,  or  of  an  interest  in  real 
property,  the  Infant  is  considored  a  ward  of  the  court,  with 
respect  to  that  real  property  or  interest,  and  the  income  and 
proceeds  then*of. 


i  CMl  SALE,  ETC.,  OF  LAND  1. 17,  t.  7 

i  2801.  (Am'd»  1803,  1008»  1006,  10O7.]    Dtapoaitiom  of  pro- 
ceeds) account  infiT. 

The  court  must,  by  order,  direct  the  disposition  of  the  procee'ls 
of  such  a  sale,  mortgage,  release  or  lease.  It  must  direct  the  in- 
vestment of  any  portion  thereof  belonging  to  the  infant  or  incom- 
petent person,  which  is  not  needed  for  the  payment  of  debts  or 
the  safe  keeping,  of  the  immediate  maintenance  and«education«  of 
himself  or  his  family,  or  for  the  preservation  or  improremGut  of 
his  real  property  or  his  interest  in  real  property.  It  must  requii-e 
a  report,  under  oath,  of  the  disposition  and  investment  thereof,  to 
be  made  as  soon  aa  practicable,  and  must  compel  periodical  ac- 
counts to  be  rendered  thereafter  by  each  person,  who  is  intrusted 
with  the  proceeds,  or  any  part  thereof.  Where  an  inchoate  right 
of  dower  is  released  as  prescribed  in  this  title  and  such  release 
is  to  accompany  a  sale  by  the  husband  of  the  property  to  which 
the  inchoate  right  of  dower  attaches,  the  court  shall  make  an 
order  requiring  one-third  of  the  amount  realized  on  the  sale  of  the 
property  to  which  the  inchoate  right  of  (lower  attached  to  be 
invested  by  the  special  guardian,  or  paid  into  the  court  to  be  held 
for  the  benefit  of  the  husband  during  his  life  and  upon  his  death 
for  the  benefit  of  the  wife  during  her  life,  or  the  court  may  direct 
said  amounts  to  be  paid  to  the  husband  upon  his  giving  a  bond 
in  the  penalty  of  at  least  double  the  amount  so  received  for  such 
release,  with  at  least  two  sureties,  who  shall  justify  m  double  the 
amount  of  such  penalty,  conditioned  for  the  repayment  as  the 
court  shall  direct  by  his  executors  or  administrators  of  such 
amount  upon  the  death  of  the  husband.  Where  an  inchoate  ri^h^ 
of  dower  is  released  as  prescribed  in  this  title,  and,  at  the  time 
of  the  application,  the  property  to  which  the  inchoate  right  of 
dower  attaches  has  already  been  sold  by  the  husband,  and  the 
wife  has  not  joined  in  the  conveyance  or  otherwise  released  her 
inchoate  right  of  dower,  the  court  shall  make  an  order  that,  as 
the  consideration  for  the  release,  or  as  part  of  the  consideration 
therefor,  there  be  paid  to  the  special  guardian  or  into  the  court 
an  amount  to  be  fixed  by  the  court  as  equal  to  one-third  of  the 
fair  market  value  of  the  property,  to  be  invested  by  the  special 
guardian  or  held  by  the  court  for  the  benefit  of  the  person  makinjr 
such  payment  during  the  life  of  the  husband,  and  upon  his  death 
for  the  benefit  of  the  v>'ife  during  her  life,  and  upon  her  death  to 
Ike  returned  to  the  person  making  such  payment  or  to  his  execu- 
tors, administrators  or  assigns;  or  in  lieu  of  such  payment  the 
court  may  allow  a  bond  to  be  given  in  the  penalty  of  at  least 
double  the  amount  so  fixed  as  equal  to  one-third  of  the  fair 
market  value  of  the  property,  with  at  least  two  sureties,  who 
shall  justify  in  double  the  amount  of  such  penalty,  conditioned 
for  the  payment  as  the  court  shall  direct,  upon  the  death  of  the 
husband  leaving  the  wife  surviving,  of  the  said  sum  so  fixed  as 
equal  to  one-third  of  the  fair  value  of  the  property,  to  be  held 
for  the  benefit  of  the  wife  during  her  life  and  upon  her  death  to 
be  returned  to  the  person  giving  such  bond  or  to  his  executors. 
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administrators  or  assif^ns.  In  case  by  any  contingency,  infants 
not  in  being  may  thereafter  become  possessed  of  any  interest  in 
said  premises  so  sold,  mortgaged  or  leased,  the  court,  in  case  of 
a  sale,  shall  cause  the  proceeds  of  the  sale,  after  paying  the  costs 
and  expenses  of  the  sume,  to  be  placed  at  interest  for  the  benefit 
of  the  persons  who  are.  or  who  may  dltimately  be  entitled  to  th<« 
same,  aud  shall  not  authorize  the  distribution  of  the  same  in  ad- 
Tance  of  said  contingency,  except  upon  a  petition  of  some  person 
entitled  thereto,  and  upon  tiling  a  bond  in  such  penalty  as  the 
court  shall  direct,  with  two  or  more  sureties  approved  by  the 
court,  and  ctmditioned  that  in  case  of  any  coirtingency  by  which 
any  infant  not  thon  in  being  shall  thereafter  become  entitled  to 
any  of  the  proceeds  of  the  sale,  that  said  petitioner  will  pay  to 
said  person  or  persons  his  or  their  proportionate  share  of  the 
money  so  paid  over  to  said  petitioner;  and  in  the  case  of  the 
mortgaging  of  said  real  estate  the  proceeds  of  tiie  same,  after 
paying  costs  and  expenses,  shall  be  paid  out  and  disbursed  under 
the  direction  of  the  court  only  for  the  purpose  of  paying  lawful 
charges  thereon  or  repairing,  improving,  building  upon  or  other- 
wise enhancing  in  value  any  real  estate  so  mortgaged  as  afore- 
6aid« 

U   1893,  ch.  639:  U  1903,  cb.  868;  L.  1006,  cb.  127;  U  1907,  ch.  49. 
In  effect  April  3.  1907. 

S  2302.  Particular   estates |  when  included  in  sale. 

\Vhere  the  real  property,  or  the  estate,  term  or  other  interest 
in   real   property,   directed  to   be  sold,   is   subject,   absolutely   or 
contingently,  to  a  right  of  dower,  or  an  estate  for  life,  or  is  sub- 
ject to  an  estate  for  years,  in  the  whole  or  any  part  thereof,  the 
person,  having  the  prior  right  or  estate,  may  manifest  in  writing 
his  consent,  either  to  receive,  from  the  proceeds  of  the  sale,  a 
gross  sum,  to  be  fixed  according  to  the  principles  of  law  applica- 
ble to  annuities,  in  satisfaction  of  his  right  or  estate;  or  to  have  a 
proportii>nate  share  of  the  proceeds  of  the  sale  invested,  and  the 
interest  thereof  paid  to  him,  from  the  time  of  the  investment,  or 
of  the  commencement  of  his  right  or  estate,  as  justice  requires, 
until  the  determination  of  his  right  or  estate.     Upon  filing  the 
consent  with  the  ciorlt,  the  final  brder  may,  in  the  discretion  of 
the  court,  direct  a  sale  of  the  entire  property,  to  which  the  right 
or  estate  attaches.     In  snch  a  case,  the  court  must,  after  the  sale, 
ascertain  the  value  of  the  right  or  interest  of  the  person  so  con. 
senting;  and  the  final  order  must  either  direct  the  payment,  fron* 
the  i*oceeds  of  the  sale,  of  the  gross  sum  so  ascertained  as  th< 
Talue,   or  tlio   inv(*stuu'nt  of  a  just  proportion   of  the  proceeds 
and   the  payment  to  him  of  the  interest   thereof.     But  such   i 
gross  sum   shall  not  be  paid,   nor  shall  such   an  investment  b« 
made,   until   an   effectual    release  of  the  right  or  estate  of  thi 
person/ so  consenting,   executed  to  the  satisfaction  of  the  court, 
and  duly  acknowledged  or  proved,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded  in  the  county,  has  been  filed  with  the  clerk. 

2IL  S.  196.  IS  181*182 (2  Edm.  204);  U  1864,  dL  417  (6  Edm.  m.  293);  L  1S74.  dk 
446^  H  18, 16, 16  (9  Edm.  932). 
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§  2303.  Id.)   wUeu   belonslnv   to   infant,  etc. 

Where  the  interest  of  the  infant,  or  of  the  lunatic  or  other  in- 
competent person,  cont^istB  of  a  right  of  duwer,  or  an  estate  for 
life,  or  for  years,  the  final  order  may  authorize  the  special  guard- 
ian or  committee  to  join,  with  the  person  or  persons  holding  the 
reversionary  estate,  in  a  conveyance  of  the  property  to  which  the 
interest  attaches,  so  as  to  release  the  right  of  dower,  or  fully 
convey  the  particular  estate,  on  receiving,  from  the  proceeds  of 
the  sale,  a  gross  sum,  in  satisfaction  of  that  interest,  or  a  pro- 
portionate part  of  th^  proceed^  to  be  invested  until  the  de- 
lermination  of  the  particular  estate;  and,  in  either  case,  to  be 
ascertained  as  prescribed  in  the  last  section.  Where  a  propor- 
tion of  the  proceeds  is  so  received  by  the  guardian  or  committee, 
for  investment,  the  final  order  must  provide  for  the  investment 
thereof,  until  the  determination  of  the  particular  estate;  and 
then  for  the  payment  thereof  to  the  person  entitled  thereto, 

S  2864.  Debts  of  Infant,  etc.,  to  be  paid  eqnnllr* 

In  the  application  of  money,  arising  from  a  sale,  mortgage  or 
lease,  made  for  the  purpose  of  paying  debts,  as  prescribed  In  this 
title,  the  special  guardian  of  the  infant,  or  the  committee  of  the 
propertv  of  the  incompetent  person,  must  pay  all  debts,  in  equal 
proportion,  without  giving  a  preference  to  a  debt  founded  npon 
a  specialty,  or  upon  which  judgment  has  been  taken. 

2  B.  8.  64,  i  15  (2  Edm.  5G) ;  L.  1874,  ch.  446,  |  21  (0  Bdai.  tM). 
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TITLE  VUl. 
Arbitrations. 

2(66.  WbM  mbmiiflon  to  arbitration  cannot  ba  mada. 
3866.  Wbat  controvarales  may   be   aabmltted,   aod  bow. 
2867.  Appointment   of  additional   arbitrator,    or   amplre. 
2866.  Time  for  bearing;  adjournment,  etc. 
2860.  ▲rbltratora  to  be  awom. 

2870.  Attendance  oX  wltoeaaes,  etc. 

2871.  All  tbe  arbitrators  to  meet;  when  majority  may  award.    F< 

2872.  Award;   to  be  autbentlcated,    etc. 
2878.   Motion  to  cooflrm  award. 

2874.  Id.;  to  vacate  award. 

2875.  Id.;  to  modify  or  correct  award. 

2876.  Motlona;  wben  to  be  made. 

2877.  Coata  on  vacating  award. 
2378.  Judgment  on  award;   when  and  bow  entered.    Ooata. 

2878.  Judgment-roll. 
S880.  Effect  of  Judgment;  bow  enforced. 

2881.  Appeal. 

2882.  Effect  of  party'a  death,  lunacy,  etc.;  proceedings  ttaereapeo. 

2883.  KeTocatlon   of   aubmlralon. 
2864.  Liability  of  party  who  revokes. 
3886.  Itimitation   of   recovery   against   blm. 
2886.  AppUcation  of  thlk  tltie. 


1  aS66.  'When  anbinliislon  to  arbitration  eanBOt  bo  gmtf^ 

A  submission  of  a  controversy  to  arbitration  cannot  be  made, 
cither  as  prescribed  iu  tliis  title  or  otherwise,  in  either  of  the 
follow inir  cases: 

1.  Where  one  of  the  parties  to  the  controversy  is  an  infant, 
or  a  person  incompetent  to  manage  his  affairs,  by  reason  of  lunacyy 
idiocy,  or  habitual  drunkenness. 

2.  Where  the  controversy  arises  respecting  a  claim  to  an  es- 
tate in  real  property,  in  fe»^  or  for  life. 

Bat  where  %  person,  capable  of  entering  into  a  submissioB, 
has  knowingly  entered  into  the  same  with  a  person  incapable 
of  so  doing,  as  prescribed  In  subdivision  first  of  this  section,  the 
objection,  on  the  ground  of  incapacity,  can  be  taken  only  in  be* 
half  of  the  i)erson  so  incapacitated.  And  the  second  subdivision 
of  this  section  does  not  prevent  the  submission  of  a  claim  to  an 
estate  for  years,  or  other  interest  for  a  term  of  years,  or  for  one 
year  or  less.  In  real  property;  or  of  a  controversy  respecting  the 
partition  of  real  property  between  joint  tenants  or  tenants  in 
common;  or  of  a  controversy  respecting  the  boundaries  of  landsp 
or  the  admeasurement  of  dowor. 

2  B.   8.  541,   II  1  and  2  (2  Edm.  660). 

I  2866.  "WliAt  eontroverslen  may  be  siibniflttedy  and  bovr. 

EiXcept  as  otherwise  prescribed  in  the  last  section,  two  or  more 
persons  may,  by  an  instrument  in  writing,  duly  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
submit  to  the  arbitration  of  one  or  more  arbitrators,  any  contro* 
versy,  existing  between  them  at  the  time  of  the  submission,  which 
might  be  the  subject  of  an  action.  They  may,  in  the  submission, 
agree  that  a  judgment  of  a  court  of  record,  specified  in  the  In- 
strument, shall  be  rendered  upon  the  award,  made  pursuant  to 
the  submission.  If  the  supreme  co.irt  is  thns  speeified.  the  nub- 
mission  may  also  specify  tlie  county  in  which  the  judgment  shall 
be  entered.  If  it  doer  not,  the  judgment  may  be  entered  in  any 
Cotinty. 

Id.,  part  of  I  1  and  |  0. 
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I  8867.  Appointment  of  additional  arbitrator,  ov  iimptre. 

Where  a  submissioii  is  made  as  prescribed  in  this  titie,  an  addi- 
tional arbitrator  or  an  umpire  cannot  be  selected  or  appointed,  un- 
less the  submission  expressly  so  provides.  Where  a  submission. 
made  either  as  prescribed  in  this  title  or  otherwise,  provides  that 
two  or  more  arbitrators,  therein  designated,  may  select  or  ap- 
point a  person  as  an  additional  arbitrator  or  as  an  umpire,  the 
selection  or  appointment  must  be  in  writing.  An  additional  arbi- 
trator or  umpire  must  sit  with  the  original  arbitrators  upon  the 
hearing.  If  testimony  has  been  taken  before  his  selection  or  ap- 
pointment, the  matter  must  be  reheard,  unless  a  rehearing  Is 
waived  in  the  submission,  or  by  the  subsequent  written  consent 
of  the  parties,  or  their  attorneys. 

1  S868.  Time  for  bearinvi  adjournment,  etc. 

Subject  to  the  terms  of  the  submission,  if  any  are  specified 
therein,  the  aroitrators,  selected  as  prescribed  in  this  title,  mnst 
appoint  a  time  and  place  for  the  hearing  of  the  matters  sub- 
mitted to  them;  and  must  cause  notice  thereof  to  be  given  to 
each  of  the  parties.  They,  or  a  majority  of  them,  may  adjourn 
the  hearing  from  time  to  time,  upon  the  application  cf  either 
party,  for  good  cause  shown,  or  upon  their  own  motion;  bat  not 
beyond  the  day  fixed  in  the  submission  for  rendering  their  award, 
unless  the  time  so  fixed  is  extended  by  the  written  consent  of  the 
parties  to  the  submission,  or  their  attorneys. 

2  B.  8.  541,  f  8. 

I  S869.  Arbitrators  to  be  s^vorn. 

Before  hearing  any  testimony,  arbitrators  selected  either  as 
prescribed  in  this  title  or  otherwise  mnst  be  sworn,  by  an  oflScer 
designated  in  section  842  of  this  act,  faithfully  and  fairly  to 
hear  and  examine  the  mntters  in  controversy;  and  to  make  r. 
just  award,  according  to  the  best  of  their  understanding;  nnlens 
the  oath  is  waived,  by  the  written  consent  of  the  parties  to  the 
submission,  or  their  attorneys. 

Id.,  f  4,  and  part  of  i  6. 

I  2870.  Attendance  of  vrltnessen,  etc. 

The  arbitrators,  selected  either  as  prescribed  In  this  title,  or 
otherwise,  or  a  majority  of  them,  may  require  any  person  to 
attend  before  them  as  a  witness;  and  they  have,  and  each  of 
them  has,  the  same  powers,  with  respect  to  all  the  prooeedimrs 
before  them,  which  are  conferred,  by  the  provisions  of  title  second 
of  chapter  ninth  of  this  act,  upon  a  board,  or  a  member  of  a 
board,  authorized  by  law  to  hear  testimony. 

Id.,  9  6,  and  part  of  |  6. 

I  S871.  All  the  arbitrators  to  meet|  -wben  ntalorltr  ntmy 
award.    Fees. 

All  the  arbitrators,  selected  as  pre8cril)ed  in  this  title,  must  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties; 
but  an  award  by  n,  majority  of  thom  is  valid,  unless  the  concur- 
rence of  all  i:  expressly  required  in  the  submission.  Unless  it  Is 
otherwise  expressly  provided  in  the  submission,  the  award  may 
require  the  payment,  by  either  party,  of  the  arbitrators'  fees,  not 
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^xceedinir  the  fees  allowed  to  a  like  number  of  referees  in  the 
flupreme  court;  and  also  their  expenses. 

2  B.  s.  Ml,  I  7. 

12872.  A-wardi  to  be  autl&eiitleated,  ete. 

To  entitle  fhe  award  to  be  enforced,  as  prescribed  in  this  title, 
it  must  be  in  writing;  and,  .within  the  time  limited  in  the  finbmis- 
sion,  if  any,  subscribed  by  the  arbitrators  making  it;  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded;  and  either  filed  in  the  ofiice  of  the  clerk  of  the  court, 
in  which,  by  the  >  submission,  judgment  is  authorized  to  be  en- 
tered upon  the  award,  or  deliTereid  to  one  of  the  parties,  or  his 
attorney. 

Id.,  {8,  and  part  of  {  0. 

f  2373.  Motion  to  conflrm  a'wv^ard. 

At  any  time  within  one  year  after  the  award  is  made  as  pre- 
scribed in  the  last  section,  any  party  to  the  submission  may  ap- 
ply to  the  court,  specified  in  the  submission,  for  art  order  confirm- 
ing the  award;  and  thereupon  the  court  must  grant  such  an  order, 
unless  the  award  is  vacated,  modified  or  corrected,  as  prescribed 
in  the  next  two  sections.  Notice  of  the  motion  must  be  served, 
upon  the  adverse  party  to  the  submission,  or  his  attorney,  as 
prescribed  by  law  for  service  of  notice  of  a  motion  upon  an  attor- 
ney in  an  action  in  the  same  court.  In  the  supreme  court,  the 
motion  must  be  made  within  the  judicial  district,  embracing  the 
county  where  the  judgment  is  to  be  entered. 

Id.,  remainder  of  {  0. 

f  2374.  Id. ;  to  vacate  airard. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  vacating  the  award,  upon  the  appli- 
cation of  either  party  to  the  submission: 

1.  Where  the  award  was  procured  by  corruption,  fraud,  or  other 
undue  means. 

2.  Where  there  was  evident  partiality  or  corruption  in  the  arbi- 
trators, or  either  of  them. 

3.  Where  the  arbitrators  were  guilty  of  misconduct,  in  refusing 
to  postpone  the  hearing,  upon  sufficient  cause  shown,  or  in  refus- 
ing to  hear  evidence,  pertinent  and  material  to  the  controversy; 
or  of  any  other  misbehavior,  by  which  the  rights  of  any  party 
have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imper- 
fectly executed  them,  that  a  mutual,,  final,  and  definite  award, 
upon  the  subject-matter  submitted,  was  not  made. 

Where  an  award  is  vacated,  and  the  time,  within  which  the 
submission  requires  the  award  to  be  made,  has  not  expired,  the 
court  may,  in  its  discretion,  direct  a  rehearing  by  the  arbitrators. 

Id.,   I  10,  and  part  of  %  13. 

$2375.  Id.)  to  modify  or  correct  avrar^. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  modifying  or  correcting  the  award, 
upon  the  application  of  either  party  to  the  submission: 

1.  Where  there  was  an  evident  miscalculation  of  figures,  or 
an  evident  mistake  in  the  description  of  any  person,  thing,  or 
property,  referred  to  in  the  award. 

087 


§S  2876-79  ARBITRATIONS.  c.  17.  tl  8 

2.  Where  the  arbitrators  hare  awarded  apon  a  matter  not  aub- 
mitted  to  them,  not  affecting  the  merita  of  the  difCisicHi  upon 
the  matters  submitted. 

3.  Where  the  award  is  imperfect  in  a  matter  of  form,  not 
affecting  the  merits  of  the  controversy,  and  if  it  had  been  a 
referee's  report,  the  defect  couid  have  been  amended  or  dJgre- 
garded  by  the  court. 

The  order  may  modify  and  correct  the  award,  so  as  to  aCfeci 
the  intent  thereof,  and  promote  justice  between  the  partiea. 

2  B.  &  541,   If  11  and  13. 

I  2870.  Motions  I  'wlieit  to  be  made. 

Notice  of  a  motion  to  vacate,  modify  or  correct  an  award,  must 
be  servcMl  upon  the  adverse  pni  tj-  to  the  submission,  or  his  attor< 
ney.  within  throe  months  after  iho  award  is  filed  or  delivered, 
as  prescribed  by  law  for  service  of  L^tiee  of  a  motion,  upon  an 
attorney  in  an  action.  For  the  purposes  of  the  moticMif  any  Judge, 
who  might  make  an  order  to  stay  the  proceedings,  in  an  action 
brought  in  the  same  court,  may  make  an  order,  to  be  served  with 
the  notice  of  motion,  staying  the  proceedings  of  the  adverse  party 
to  enforce  the  aw  :rd. 

Id.,  S  12. 


i  9877.  OoBta  on  vaeatlnv  a.vrnrd. 

Wher  ?  the  court  vacates  an  award,  costs,  not  exceeding  twenty- 
five  dollars  and  disl  irsements,  may  be  awarded  to  the  iM^vailing 
partv;  and  the  payment  thereof  may  be  enforced,  in  like  manner 
as  tne  payment  of  costs  upon  a  motion  in  an  action. 

Id.,  (  10,  am'd. 

I  2378.  JndRment  on  niv»rd|  ^rben  and  bovr  entered, 
Costa. 

Upon  the  granting  of  an  order  confirming,  modifying,  or  correct- 
ing an  award,  judgment  may  be  entered  in  conformity  there- 
with, as  upon  a  referee's  report  in  an  action,  except  as  us  other- 
wise prescribed  in  this  title.  Costs  of  the  application,  and  of  the 
proceedings  subsequent  thereto  not  exceeding  twenty-five  dollars 
and  disbursements,  may  be  awarded  by  the  court,  in  its  discre- 
tion. If  awarded,  the  amount  thereof  must  be  included  in  the 
judgment. 

M.,  f  14,  am*d. 

I   S870.   Judflrnient-roll. 

Immediately  after  entering  judgment,  the  clerk  must  attacb 
together  and  file  the  following  papers,  which  constitute  the 
judgment-roll: 

1.  The  submission;  the  selection  or  appointment,  If  any.  of  an 
additional  arbitrator,  or  umpire;  and  each  written  extension  of 
♦he  time,  if  any,  within  which  to  make  the  award. 

2.  The  award. 

3.  UacU  notice,  afildavit,  or  other  paper,  used  upon  an  appli- 
cation to  confirm,  modify,  or  correct  the  award,  end  a  copy  of 
each  order  of  the  court,  upon  such  an  application. 

4.  A  copy  of  the  judgment. 
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The  jodgmBnt  may  be  docketed,  as  if  it  was  rendered  in  an 
action. 

2  R.  S.  541,  S  15,  and  part  of  i  16,  am'd. 

I  2380.  ESIIect  of  |ii4iflrnieiKt|  hoiv  enforce*. 

The  judgment  so  entered  has  the  same  force  and  effect,  in 
all  respects,  as,  and  is  subject  to  all  the  provisions  of  law  relat* 
ing  to,  a  judgment  in  an  action;  and  it  may  be  enforced,  as  if  it 
had  been  rendered  in  an  action  in  the  court  in  which  it  is 
entered. 

Id.,  part  of  S  16.    Se«  |  1270,  ant?;  also,  IS  1240  and  1841. 

I  2a»l.  Appeal.  y 

An  appeal  may  be  taken  from  an  o/der  vacating  an  award,  or 
from  a  jndgment  entered  upon  an  award,  as  from  an  order  or 
judgment  in  an  action.  The  proceedings  upon  such  an  appeal, 
including  the  judgment  thereupon,  and  the  enforcement  of  the 
judgment,  are  governed  by  the  provisions  of  diapter  twelfth  of 
this  act,  as  far  as  they  are  applicable. 

Id.,  II  16,  17,  ao  and  21,  am'd. 

§  2BS82.  Bffeet  of  party'*  deatby  Umacy,  ete.|  prooeedlnffs 


Dhe  death  of  a  party  to  a  submission,  made  either  as  prescribed 
in  this  title  or  otherwise,  or  the  appointment  of  a  committee  of 
the  person  or  property  of  such  a  party,  as  prescribed  in  title 
sixth  of  this  chapter,  operates  as  a  revocation  of  the  submission, 
if  it  occurs  before  the  award  is  filed  or  delivered;  but  not  after- 
wards. Where  a  party  dies  afterwards,  if  the  submission  con- 
tains a  stipulation,  authorizing  the  entry  of  a  judgment  upon  the 
award,  the  award  may  be  confirmed,  vacated,  modified,  or  cor- 
rected, upon  the  application  of,  or  upon  notice  to,  his  executor  or 
administrator,  or  a  temporary  administrator  of  his  estate;  or, 
where  it  relates  to  real  property,  has  heir  or  devisee,  who  has 
succeeded  to  his  interest  in  the  real  property.  Where  a  commit- 
tee of  the  property,  or  of  the  person,  of  a  party,  is  appointed, 
after  the  award  is  filed  or  delivered,  the  award  may  be  confirmed, 
vacated,  modified,  or  corrected,  upon  the  application  of,  or  no- 
tice to,  a  committee  of  the  property,  but  not  otherwise.  In  a  case 
specified  in  this  section,  a  judge  of  the  court  may  make  an  order, 
extending  the  time  within  which  notice  of  a  motion  to  vacate, 
modify,  or  correct  the  award,  must  be  served.  Upon  confirming 
an  award,  where  a  party  has  died  since  it  was  filed  or  delivered, 
the  court  must  enter  judgment  in  the  name  of  the  original  party; 
and  the  proceedings  thereupon  are  the  same,  as  where  a  party 
dies  after  a  verdict. 

I  2888.  Revocation  of  ■abmiSHlon. 

A  submission  to  arbitration,  made  either  as  prescribed  in  this 
title  or  otherwise,  cannot  be  revoked  by  either  partj%  after  the 
allegations  and  proofs  of  the  parties  have  been  closed,  and  the 
matter  finally  submitted  to  the  arbitrators  for  their  decision.  A 
revocation,  when  allowed,  must  be  made  by  an  instrument  in 
writing,  signed  by  the  revoking  party,  or  his  authorized  agent 
and  delivered  to  the  arbitrators,  or  one  of  them;  and  it  is  not 
necessary  in  any  case,  that  the  instrument  of  revocation  should 
be  under  seal.    Any  party  to  a  submission  may  thus  revoke  it; 
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whether  he  ia  a  sole  Qc^i^ty  to  the  ooatroTersj,  or  one  of  two  or 
laore  parties  on  the  same  side. 
1R.S.  S41.partof  I2S. 

f  29884.  lilabilitr  off  party  who  revokes. 

Where  a  party  expressly  revokes  a  submission,  made  either  a« 
prescribed  in  this  title  or  otherwise,  any  other  party  to  the  sub- 
inission  may  maintain  an  action  againM  him,  and  also  against 
his  sureties,  if  any,  upon  the  submission,  or  any  instrument  col- 
lateral thereto,  in  which  action  the  plaintiff  may  recover  all  the 
costs  and  other  expenses,  and  all  the  damages,  which  he  hii^s  in- 
curred in  preparing  for  the  arbitration,  and  in  conducting  the 
proceedings  to  the  time  o^  the  revocation.  Either  of  the  arbi- 
trators may  recover,  in  an  action  against  the  revoking  party,  his 
reasonable  fees  and  expenses. 

Id.,  part  of  1133  and  34. 

S  2HH6.  Iilmlta.tton  of  recovery  against  htm. 

A  sum,  penalty,  forfeiture^  or  damages,  shall  not  be  recovered 
for  a  revocation  of  a  submission  to  arbitration,  made  either  as 
prescribed  in  this  title  or  otherwise,  except  as  prascribed  in  the 
last  section;  notwithstanding  any  stipulated  damages,  penalty,  or 
forfeiture,  expressed  in  the  submission,  or  in  any  instrument  col- 
lateral thereto. 

Id.,  I  as. 

S  23M(f.  Application  of  this  title. 

This  title  does  not  affect  any  right  of  action  in  affirmance,  dis- 
affirmance,  or  for  the  modification  of  a  submission,  made  either 
as  prescribed  in  this  title  or  otherwise,  or  upon  an  instrument  opl- 
lateral  thereto,  or  uijon  an  award  made  or  purporting  to  be  made 
in  pursuance  thereof.  And,  except  as  otherwise  expressly  pre- 
scribed therein,  this  title  does  not  affect  a  submission,  made  other- 
wise than  as  prescribed  therein,  or  any  proceedings  taken  par- 
Buant  to  such  u  submission,  or  any  instrument  collateral  thereto, 

Partof  laa^MuNL 
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TITLE 
Prooeedings  to  foreclose  a  mortgage  by  advertisement. 

[See  ch.  223,   L.  1000,  by  which  pnrchaBer  la  entitled  to  certified  copies  of 

affldaTits.  ] 

Sec.   2387.  When  mortgage  may  be  foreclosed. 
2388.   Notice  of  sale;    how  given. 
2889.  Id.;  bow  served. 

2390.  Duty  of  county  clerk. 

2391.  Contents  of  notice  of  sale. 

2392.  Sale;   how    postponed. 

2393.  Id. ;    how   conducted. 

2^4.  Mortgagee   (^tc,   may   purchase. 

2395.  Etrect  of  sale. 

2396.  Affidavit  of  sale,   and  of  posting,   serving,  etc.,   notices. 

2397.  When  one  affidavit  suffices;   priuted  notice  to  be  annexed. 

2398.  Affidavits  may  be  filed  and  recorded. 

2399.  Note  upon  record  of  mortgage. 

2400.  Deed  not  necessary. 

2401.  Costs  allowed. 

2402.  Expenses  allowed. 

2403.  Taxation  thereof. 

2404.  Surplus  money  to  be  paid  Into  supreme  court. 

2405.  Claimant  of  surplus  money  to  file  petition. 

2406.  Application  for  surplus  money. 

2407.  Order  for  distribution. 

2408.  LlnSItatlon  of  last  four  sections. 

2408a.  Delivery  of  certain  affldavitH  to  purchaser. 

2409.  Application  of  this  title  to  mortgages  to  the  State. 

1  2887.   [Am'd,  1018.]    TIThen  moviga.ge  may  be  foreclosed. 

A  mortgage  upon  real  property,  situated  within  the  State,  con- 
taining therein  a  power  to  the  mortgagee,  or  any  other  person,  to 
sell  the  mortgaged  property,  upon  default  being  made  in  a  con- 
dition of  the  mortgage,  may  be  foreclosed,  in  the  manner  pre- 
scribed in  this  title,  where  the  following  requisites  concur: 

1.  Default  has  been  made  in  a  condition  of  the  mortgage, 
whereby  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured 
by  the  mortgage,  or  any  part  thereof;  or,  if  such  an  action  has 
been  brought,  it  has  been  discontinued,  or  final  judgment  has 
been  rendered  therein  against  the  plaintiff,  or  an  execution,  issued 
upon  a  judgment  rendered  therein  in  favor  of  the  plaintiff  has 
been  returned  wholly  or  partly  unsatisfied. 

3.  The  mortgage  has  been  recorded  in  the  proper  book  for  re- 
cording mortgages,  in  the  county  wherein  the  property  is  situ- 
ated. 

4.  The  first  notice  required  by  subdivision  one  of  the  next 
section  is  published  withiu  the  time  in  which  an  action  could 
be  maintained  to  foreclose  such  mortgage. 

2  B.  S.  545,  iS  1  and  2  (2  Edm.  564).  Am*d,  U  1913,  ch.  486.  In 
effect  Sept.  1,  1913. 

i  2388.    [Am'cl,    1894,    1900,    lOOS.]       Notice    of    sale)    bow 


The  person  entitled  to  execute  the  power  of  sale,  must  give 
notice,  in  the  following  manner,  that  the  mortgage  will  be  fore- 
closed, by  a  sale  of  the  mortgaged  property,  or  a  part  thereof,  at 
a  time  and  place  specified  in  the  notice: 

1.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  twelve  weeks,^  rmmediately  preceding  the  day  of  sale,  in  a 
newspaper  published  in  the  county  or  in  a  municipal  corporation 
a  part  of  which  is  withiu  the  county  in  which  the  property  to  be 
sold,  or  a  part  thereof,  is  situated. 

L.  1894,  ch.  730. 

2.  [Am'd,  1904.]  A  copy  of  the  notice  must  be  fastened  up, 
at  least  eighty-four  days  before  the  day  of  sale,  in  a  conspicuous 
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place,  at  or  near  the  entrance  of  the  bnilding,  where  the  county 
court  of  eacb  county,  wherein  th(^  property  to  be  sold  is  situ- 
ated, is  directed  to  be  held;  or,  if  there  are  two  or  more  such 
buildings  in  the  same  county,  then  in  a  like  place,  at  or  near  the 
entrance  of  the  building  nearest  to  the  property;  or,  in  the  city 
and  county  of  New  York,  in  a  like  place,  at  or  near  the  entrance 
of  the  building  where  the  trial  and  special  terms  of  the  supreme 
court  of  the  first  judicial  district  are  directed  by  law  to  be  held. 

L,    1904,    ch.    49.      In  effect   Sept.    1,    19C)4. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty -four 
days  before  the  day  of  sale,  to  the  clerk  of  each  county,  wherein 
the  mortgaged  property,  or  any  part  tluTeof,  is  situated. 

4.  [Am'd,  looo,  190S.]  A  copy  of  the  notice  must  be  served,  as 
prescribed  4n  the  next  section,  upon  the  mortgagor,  or,  if  he  is 
dead,  upon  his  executor  or  administrator,  if  an  executor  or  ad- 
ministrator has  been  appointed,  and  also  upon  his  heirs,  providing 
he  died  the  owner  of  the  mortgaged  premises.  A  copy  of  the 
notice  may  also  be  scrvcnl,  in  a  like  manner,  upon  a  sunsequcnt 
grantee  or  mortgagee  of  the  property,  whose  conveyance  was 
recorded,  in  the  proper  office  for  recording  it  in  the  county,  at 
the  time  of  tlie  fiist  publication  of  the  notice  of  sale:  upon  the 
wife  or  widow  of  tlie  mortgacor,  and  the  wife  or  widow  of  each 
subsequent  grant oe  wlioso  (•onv<\vance  was  so  recorded,  then  hav- 
ing an  inchoate  or  v«'«<um1  nnht  of  dower,  or  an  estate  in  dower, 
subordinate  to  the  Vivn  of  the  mortgagee;  or  in  the  event  of  the 
death  of  tlie  subse<jueut  grantee  who  was  at  the  time  of  his 
death  the  owu«»r  of  the  mrjifgnged  premises,  then  upon  his  heirs; 
or  upon  any  person,  then  having  a  lien  upon  the  property,  subse- 

3uent  to  the  mortgage  by  virtue  of  a  judgment  or  decree  duly 
ockctod  iu  the  county  dork's  office  and  constituting  a  specific  or 
genernl  lien  upon  the  property.  The  notice,  specified  in  this  sec- 
tion, must  be  subscribed  by  the  person  entitled  to  execute  the 
power  of  sale,  unless  his  name  distinctly  appears  in  the  body  of 
the  notice,  in  which  case  it  may  be  subscribed  by  his  attorney  op 
agent. 

2  R.  8.  645.  I  S.  amM:  L.  1842.  ch.  27T,  |  5:  L.  1844,  ch.  340.  I  1.  anfl 
L.  1867,  ch.  308.  |  1  (4  VAXSL  634,  667);  L.  1900,  ch.  766;  U  1006.  cb. 
433.      In   effect  Sept.    1.    1905. 

%  2389.  [Am*(l,    1887.]  Id.)  Iiow   nerred. 

Service  of  notice  of  the  sale,  as  prescribed  in  subdivision  fourth 
of  the  last  section,  must  l)e  made  as  follows: 

1.  I'pon  the  mortgagor,  his  wife,  widow,  executor,  or  admin- 
istrator, or  a  subsequent  grantee  of  the  property,  whose  convey- 
ance is  upon  record,  or  his  wife  or  widow;  by  delivering  a  copy  of 
the  notice,  as  prescribed  In  article  first  of  title  first  of  chapter 
fifth  of  this  act.  for  delivery  of  a  copy  of  a  summons,  in  order  to 
make  personal  service  thereof  upon  the  person  to  be  served;  or 
by  leaving  such  a  copy,  addressed  to  the  person  to  be  served,  at 
his  dwelling-house,  with  a  person  of  suitable  age  and  discretion 
at  least  fourteen  days  before  the  day  of  sale.  If  said  mortgagor 
is  a  foreign  corporation,  or  being  a  natural  person,  he.  or  his 
wife,  widow,  executor  or  administrator,  or  a  subsequent  grantee 
of  the  property  whose  conveyance  is  upon  record,  or  his  wife  or 
widow,  is  not  a  resident  of  or  within  the  State,  then  serrfee 
thereof  may  be  made  upon  them  in  Tike  manner  without  the  State» 
at  least  twenty-eight  days  prior  to  the  day  of  sale. 

2.  T^pon  any  other  person,  either  !n  the  same  method,  or  br 
depositing  a  copy  of  the  notice  in  the  post-oflBce,  properly  indoMJI 
m  a  postpaid  wrapper,  directed  to  the  person  to  be  serred,  at  hUa 
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place  of  residence,  at  least  tweaty-cight  days  before  tbe  day  of 
sale. 

Id..    I   3,   ftm'd;   L.   1887,  ob.   685. 

1  23SM>.  Duty    of   county    clerk. 

A  county  rlerk,  to  whom  a  copy  of  a  notice  of  sale  is  deliT* 
ered,  as  preflcribed  in  Hubdivision  third  of  the  last  section  but 
one.  must  forthwith  affix  it  in  a  book,  kept  in  his  office  for  that 
purpose;  must  make  and  subscribe  a  minute,  at  the  bottom  of  the 
copy,  of  the  time  when  he  received  and  affixed  it;  and  must  index 
the*  notice  to  the  name  of  the  mortgapor. 

2  R.   S.   546,   I  3  in  part,   m  ain'd  by  L.   1857,  cb.  308,  |  1. 

S  2391.  Contents  of  notice  of  aale. 

The  notice  of  sale  must  ai)ecify: 

1.  The  names  of  the  mortgagor,  of  the  mortgagee  and  of  eacb 
assiirnee  of  the  mortgage. 

2.  Tbe  date  of  the  mortgage,  and  the  time  when,  and  the  place 
where,  it  is  recorded. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time 
of  tbe  first  publication  of  the  notice:  and,  if  any  sum  secured  by 
tbe  mortgage  is  not  then  due,  tbe  amount  to  become  due  there- 
upon. 

4.  A  description  of  the  mortgaged  property,  conforming  sub- 
stantially to  tuat  contained  in  the  mortgage. 

Id.,  I  4. 

%  2382.  Sale;  hoiv  postponed. 

The  sale  may  be  postponed,  from  time  to  time.  In  that  case,  a 
notice  of  the  boatponement  must  be  published,  as  soon  as  prac- 
ticoble  thereafter,,  in  tbe  newspaper  in  which  the  original  notice 
was  published;  and  the  publication  of  the  original  notice,  and  of 
each  notice  of  iiostponement,  must  be  continued,  at  least  once  in 
each  week,  until  the  time  to  which  the  sale  is  finally  postponed. 

Id.,  I  5. 

9  S3A3.  Id.  I   k<yw    coud«cted. 

The  sale  must  be  at  public  auction,  in  the  day-time,  on  a  day 
other  than  Sunday  or  a  public  holiday,  in  the  county  in  which 
the  mortgaged  property,  or  a  part  thereof,  is  situated;  except 
that,  where  the  mortgage  is  to  the  people  of  the  State,  the  sale 
may  be  made  at  the  Capitol.  If  the  property  consists  of  two  or 
more  distinct  farms,  tracts,  or  lots,  they  must  be  sold  separately; 
and  as  many  only  of  the  distinct  farms,  tracts,  or  lots,  shall  be 
sold,  as  it  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due 
at  the  time  of  tbe  sale,  and  the  costs  and  expenses  allowed  by 
law.  But  where  two  or  more  buildings  are  situated  upon  the 
same  city  lot,  and  access  to  one  is  obtained  through  the  other, 
the3'  must  be  sold  together. 

Id.,    i   6,   mn'd. 

9  23l>4.  Mortirairee,    etc.,    ntar    parcbase. 

The  mortgiigee.  or  bis  assignee,  or  the  legal  representative  of 
either,  may,  rairly  and  in  gDod  faith,  purchase  the  mortgaged 
property,  or  any  part  thereof,  at  the  sale. 

Id.,    i    7. 

I  23INI.  Effect   of  sale. 

A  sale,  made  and  conducted  as  prescribed  in  this  title,  to  a 
pnTcbaf^er  in  good  fiiith,  is  equivalent  to  a  sale,  pursuant  to  judg- 
ment in  an  action  to  f()n»cloy(»  the  mortgage,  so  far  only  a.s  to  be 
an  entire  bar  of  all  claim  or  c'lity  of  redemption,  upon,  or  with 
respect  to,  the  p»*oi)erty  sold,  of  each  of  the  following  persons: 
20  6i>3 
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!•  The  mortgagor,  his  heir,  devisee,  exet:utor  or  administrator. 

2.  Bach  person  claiming  under  any  of  them,  by  virtue  of  a 
title  or  of  a  lieu  by  judgment  or  decree,  subsequent  to  the  mort- 
gage, upon  whom  the  notice  of  sale  was  served,  as  prescribed  in 
this  title. 

'6.  £ach  person  so  claiming,  whose  assignment,  mortgage,  or 
other  conveyance  was  not  duly  recorded  in  the  proper  book  for 
recording  tbe  same  iu  the  county,  or  whose  judgment  or  decree 
was  not  duly  docketed  in  the  county  clerk's  ofiice,  at  the  time 
of  the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  clerk 
of  the  county;  and  the  executor,  administrator,  or  assignee  of 
such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  hen  or  in- 
cumbrance, created  subsequent  to  the  mortgage,  attaching  to  the 
title  or  interest  of  any  person,  designated  in  either  of  the  fore- 
going subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  mortragor,  or  of  a  subsequent 
grantee,  upon  whom  notice  of  the  sale  was  served  ua  prescribed 
in  tliis  title,  where  the  lien  of  the  mortgage  was  superior  to  her 
contingent  or  vested  right  of  dower,  or  her  estate  in  dower. 

2  R.  S.  545.  I  8.  am'd;  L.  1842,  cb.  277,  and  L.  1844.  eh.  846,  |  4  (4  BdM. 
586,  668). 

I  2396.  [Am*d,  1908,  1912.]  AffldATtt  of  aale,  and  of  poat- 
Inar,  nervtnff,   et  cetera,  notice. 

Ah  affidavit  of  the  sale,  stating  the  time  when,  and  the  place 
where,  the  sale  was  mndo;  the  sum  bid  for  each  distinct  parcel, 
separately  sold;  the  name  of  the  purchaser  of  each  distinct  parcel; 
and  the  name  of  the  person  or  persons,  court  officer  or  other  officer, 
to  whom  the  proceeds  of  the  sale  were  paid,  and  the  sums  thereof 
must  be  made  by  the  person  who  officiated  as  auctioneer  upon  the 
sale.  An  affidavit  of  the  publication  of  the  notice  of  sale,  and  of 
the  notice  or  notices  of  postponement,  if  any,  may  be  made  by  the 
publisher  or  printer  of  the  newspaper  in  which  they  were  pub- 
lished, or  by  his  foreman  or  principal  clerk.  An  affidavit  of  the  af- 
fixing of  a  copy  of  the  notice,  at  or  near  the  entrance  of  the  proper 
courthouse,  may  be  made  by  the  person  who  so  affixed  it,  or  by  any 
person  who  saw  it  so  affixed,  at  least  eighty-four  days  liefore 
the  day  of  sale.  An  affidavit  of  the  affixing  of  a  copy  of  the 
noti<'e  in  the  Ixmk,  kept  by  the  county  clerk,  may  be  made  by 
the  county  <'lerk,  or  ])y  any  person  who  saw  it  so  affixed,  at  least 
cijrhty-four  days  before  the  day  of  sale.  An  affidavit  of  the 
service  <if  a  copy  of  the  notice  upon  the  mortgagor,  or  upon  any 
other  person,  upon  whom  the  notice  must  or  may  be  served,  may 
be  made  by  the  person  who  made  the  service.  Where  two  or 
i!!r)re  distinct  parcels  are  sold  to  different  purchasers,  separate 
alUdavits  may  be  made  with  respect  to  each  parcel,  or  one  set 
of  affidavits  may  be  made  for  all  the  parcels. 

Id.,  9  9,  and  am'd  L.  1844.  ch.  :f46;  L.  1857.  ch.  808.  conTOlldated  and  am'd. 
Am'd  by  L.   11W8,  ch.   204;  U   lin2.  ch.   343    In    effect    Sept.    1,    ItU. 

$  2807.  [Am*A,  ISKS.]  IVlien  one  oilldaTlt  saflcea  printed 
notice  to  be  annexed. 

The  matters  required  to  be  contained  in  any  or  all  of  the  affi- 
davits, specified  in  the  last  section,  may  be  contained  in  cue 
affidavit,  where  the  same  person  deposes  with  respect  to  them. 
A  printed  copy  of  the  notice  of  sale  must  be  annexed  to  each 
affidavit;  and  a  printed  copy  of  each  notice  or  postponement  must 
be  annexed  to  the  affidavit  of  publication,  and  to  the  affidavit  of 
sale.     But  one  copy  of  the  notice  suffices  for  two  or  more  affl- 
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daTiU  where  they  all  reffer  to  it  and  are  annexed  to  each  other 
and  filed  and  recorded  together. 

2  S.  S.  546,  y«rt  •f  |  8,  am'd. 

f  2398.  [Am'd,  19^.]  Aflldavlta  mar  b«  Aled  and  recorded. 

Fbe  affidavits  specified  in  the  last  two  sections,  may  be  filed 
in  the  office  for  recording  deeds  and  mortgages,  in  the  county 
where  th^  sale  took  place.  They  must  be  recorded  at  length  by 
the  officer  with  whom  they  are  filed,  in  the  proper  book  for  re- 
cording deeds.  The  original  affidavits,  so  filed,  the  record  thereof, 
and  a  certified  copy  of  the  record,  are  presumptive  evidence  of 
the  matters  of  fact  therein  stated,  with  respect  to  any  property 
sold,  which  is  situated  in  that  county.  Where  the  property  sold 
is  sitnated  in  two  or  more  counties,  a  copy  of  the  affidavits,  certi- 
fied by  the  officer  with  whom  the  originals  are  filed,  may  be  filed 
and  recorded  in  each  other  county,  wherein  any  of  the  property 
is  sitnated.  Thereupon  the  copy  and  the  record  thereof  have 
the  like  effect,  with  respect  to  the  property  in  that  county,  as 
jf  the  originals  were  duly  filed  and  recorded  therein. 
,  Id.,  i  11.  am'd,  and  part  of  f  12;  L.  1904.  eta.  6m     Id  effect  Sept.  1.  1904. 

S  2d99.  Note  vpon  record  of  mortvaffe. 

A  clerk  or  a  register,  who  records  any  affidavits,  or  a  certified 

e«py  thereof,  filed  with  him,  must  make  n  note,  upon  the  margin 

of  the  record  of  the  mortgage,  in  his  office,  referring  to  the  book 

and  page,  or  the  copy  thereof,  where  the  affidavits  are  recorded, 

Id.,  §  13. 

I  2400.  Deed  "not  nccensary.    'When  aflldaTlts  not  necea. 
aaryi  bnt  pnrchaaer  nuiy  reanlre  tliem. 

The  purchaser  of  the  mortgaged  premises,  upon  a  sale  con 
ducted  as  prescribed  in  this  title,  obtains  title  thereto,  against 
all  persons  bound  by  the  sale,  without  the  execution  of  a  con- 
reyance.  Except  where  he  is  the  person  authorized  to  execute 
the  power  of  sale,  such  a  purchaser  also  obtains  title,  in  like 
manner,,  upon  payment  of  the  purchase^money,  and  compliance 
with  the  other  terms  of  sale,  if  any,  without  the  filing  and  record- 
ing of  the  affidavits,  as  prescribed  in  the  last  section  but  one. 
But  he  is  not  bound  to  pay  the  purchase-money,  until  the  affi- 
davits, specified  in  that  section,  with  respect  to  the  property 
purchased  by  him,  are  filed,  or  delivered  or  tendered  to  him  for 
filing. 

Id.,  S  14,  am'd;  L.  1838,  ch.  266,  f  8.    See  {  2396.  ante. 

I  2401.  Costa  allowed. 

The  following  costs,  in  addition  to  the  expenses  specified  in  the 
next  section,  are  allowed,  in  proceedings  taken  as  prescribed  in 
this  title: 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
each  folio,  twenty-five  cents;  for  making  each  necessary  copy 
thereof,  for  each  folio  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required  or  ex- 
pressly permitted  to  be  served  by  this  title,  and  for  affixing  each 
copy  thereof,  required  to  be  affixed  upon  the  court-house,  as  pre- 
scribed in  this  title,  one  dollar. 
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3.  For  snperinteuding  th(«  nalo.  and  attending  to  th«  execution 
of  the  necessary  papers,  ten  dollars. 

2  R.  S.  <U)2,  fi  4,  8ul>d.  1  and  2  and  part  of  iiiibd.  3  (2  ISdm.  672>,  and  L. 
1844,   cb.   340,   f  n   (4   KOm.   OOg). 

S  2402«  ExpenMca  «11o'v%-ed. 

The  sums  actualb'  paid  for  the  following  service*,  not  exceed- 
ing the  fees  allowed  by  law  for  those  services,  are  allowed  in 
proceedings,  taken  as  proscribed  in  this  title: 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-four 
wei^ks. 

2.  For  the  services  specified  in  section  2300  of  this  act. 

3.  For  recording  the  affidavits;  and  also,  where  the  property 
sold  is  situated  in  two  or  more  counties,  for  making  antf  record- 
ing the  necessary  certified  copies  thereof. 

4.  For  necessary  postage  and  searches. 
Id.,   remainder  of  f  4. 

12403.  Taxation  tHereof. 

The  costs  and  expensen  muFt  be  t»x«4,  upon  notice,  by  the 
clerk  of  the  county  where  the  Hale  took  place,  upon  the  request 
and  at  the  expense  of  nny  iierson,  interested  in  the  payment 
thereof.  Each  provision  of  this  act,  relating  to  the  taxation  o?" 
costs  in  the  supreme  court,  and  the  review  thereof,  applies  to 
such  a  taxation. 

Id.,  I  3,  am'd. 

§  2404.  Surplus  money  to  be  paid  into  anpreme  court. 

An  attorney  or  other  person  who  receives  any  money,  arising 
upon  a  sale,  mado  as  prescribed  in  this  title,  must,  within  te»i 
days  after  he  receives  it,  pay  into  the  supreme  court  the  surplus, 
exceeding  the  sum  due  and  to  become  due  upon  the  mortgage, 
and  the  costs  and  expenses  of  the  foreclosure,  in  like  mannc^  and 
with  like  eflfect.  as  if  the  proceedings  to  foreclose  the  mortgage 
were  taken  in  an  action,  brought  in  the  supreme  court,  and  tri- 
able in  the  county  where  the  sale  took  place. 

I..  1808.  oh.  8(»4.  S$  1,  2  and  4  (7  Kdm.  353);  U  1870.  cb.  706.  f  1  (7  Edm. 
770).    s.'«»  §5  74:i.  745,  anto.  g^  also  BiU«  64. 

f  a40S.  ClAlmnnt  of  •nrplus  money  to  file  petition. 

A  person,  who  had,  at  the  time  of  the  sale,  an  interest  In  or 
I'en  upon  the  property  sold,  or  a  part  thereof,  may,  at  nny  lime 
before  an  order  is  made,  as  prescribed  in  the  next  section  but  one, 
fMe  in  thi»  office  of  the  clerk  of  the  county,  where  the  sale  took 
place,  a  petition  stating  the  nature  and  extent  of  his  claim,  and 
praying  for  an  order,  directing  the  payment  to  him  of  the  sur- 
plus money,  or  a  part  thereof. 

Id.,  pnrt  of  I  3,  ftmM. 

I  2406.  Application  for  aurplu*  money. 

A  person  filing  a  petition,  as  prescribed  in  th.e  last  sectian.  may, 
after  the  expiration  of  twenty  days  fn'jm  the  day  of  sale,  apply 
to  the  supreme  court,  at  a  term  held  within  the  judicial  disttict, 
embracing  the  county  where  his  petition  is  filed,  for  an  order, 
pursuant  to  the  prayer  of  his  petition.  Notice  of  the  application 
must  be  ^served,  in  the  manner  prescribed  in  this  act  for  the 
service  of  a  paper  upon  an  attorney  in  an  action,  upon  each  per- 
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sfiu,  who  has  filed  a  like  petition,  at  least  eight  days  before  the 
uppUcationp  and  also  upon  each  person,  upon  whom  a  notice  of 
sale  was  served,  as  shown  in  the  affidavit  of  sale,  or  upon  his 
rxecntor  or  administrator.  But,  if  it  is  shown  to  the  court,  by 
affidavit,  that  service  upon  any  person,  required  to  be  served, 
cannot  be  so  made  with  due  diligence,  notice  may  be  giv.en  to 
him  in  any  manner  which  the  court  directs. 
L.  1660,  cb.  804,  imrt  of  (  3,  ftm'd. 

^ 

f  2407.  Order   for  diMtrlbntion. 

Upon  the  presentation  of  the  petition,  with  due  proof  of  notice 
for  application,  the  court  must  make  an  order  referring  it  to  a 
suitable  person  to  ascertain  and  report  the  amount  due  to  the 
petitioner,  and  to  each  other  person,  which  is  n  lien  upon  the 
surplus  money;  and  the  priorities  of  the  several  liens  thereupcm. 
Upon  the  coming  in  and  confirmation  of  the  referee's  report,  the 
court  must  make  such  an  order,  for  the  distribution  of  the  sur- 
plus money,  as  justice  requires. 

Id.,   remainder  of  S  3,  am'd. 

f  240S.  Llmlftttioii 'of  laitt  four  fetMStiona. 

The  la«t  four  sections  do  not  apply  to  surplus  money,  arising 

upon  the  sale  of  real  property,  of  which  a  decedent  died  seized, 

where  letters  testamentary  or  letters  of  administration,  upon  the 

decedent's  estate,  were,  within  four  years  before  the  sale,  issued 

from  a  surrogate's  court  within  the  State,  having  jurisdiction  to 

issue  them. 

L.    1867,  ch.  CM  (7  Edra.   142);  L.  1870.  ch.  170  (7  Edm.  664),  and  L.  1871, 
cb.  834  (0  Edm.  210).    See,  also,  f  2798,  post. 

9  244>8ti.  [Added,  1009.]  Delivery  of  certain  aflldavitii 
to    purelnaiier. 

Kach  county  clerk  and  register  in  this  state,  in  whose  office, 
affidavits  in  foreclosiire  of  mortgages  >)y  advertisement,  or  the 
<-ertified  copies  thereof,  have  been  or  shall  be  filed  and  recorded 
pursuant  to  the  provisions  of  this  title  is  hereby  autlinrized  to 
deliver  the  same  to  the  ptirchaser  of  the  mortgaged  property  on 
,  the  foreclosure  sale,  and  such  purchaser  shall  be  entitled  to  such 
delivery. 

Addod  by  L.  1»09.  ch.'  65.  Dorlvatlon  —  L.  IflOO.  ch.  22.1.  HI.  Sw« 
note  16  of  notes  of  Board  of  Statutory  CoDHolldat'on  at  end  of  cimIc. 

S  2400.  [AmM,  1K82.1  Application  of  this  title  <o  luort- 
Ka«rea  of  the  State. 

This  title  does  not  affect  any  ])rovision  of  law.  inconsistent 
theretvith,  especially  relating  to  the  foreclosure  of  mortgages  to 
the  people  of  the  State,  or  to  the  com  mis  si  oners  for  Idaning  cer- 
tain moneys  of  the  United  States. 

IcciloB  18  of  part  3,  ch.  8,  tit.  15,  R.  S.,  am'd. 
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TITLE  X.* 

Proceedings  to  change  the  name  of  an  individual  or 

corporation. 

Sec.  2410.   Petition  by  Individual. 

2411.  retition  by  (H>rp<iratlon. 

2412.  Contents   of   petition. 

2413.  Notice  of  prt'sentatlon   of  petition.  ' 

2414.  Order. 

2415.  When  ciianRe  to  take  elTcc't. 

241 G.  Substitution  of  now   name   in   pi'ndlng  action  or  prtKMding. 

2417.  Reports   by   clcrlcH   to  state  officers. 

2418.  [Repealed.] 

I  2410.   [Am*d,  18»S.l      Petition  by   Indt^tdnml. 

A  petition  for  leave  to  assume  another  name  nuiy  be  made  by 
a  resident  of  the  state  to  the  county  court  of  the  county  in 
which  he  resides,  or,  if  he  resides  in  the  city  of  New  York, 
either  to  the  supreme  court,  or  to  the  city  court  of  New  York. 
The  petition  of  an  infant  shall  he  made  by  his  general  j?uardian, 
or  by  the  firuardian  of  his  person,  or  by  his  next  friend. 

L.    1805,    ch.    946. 

I  2411.  [Repealed  by  Iv.  1909,  ch.  28.    See  Consolidated  Laws 
tit.  General  Corporation  Law,  §  60.] 

I   2412.    fAm'c3,   1000.]      ContentK   of  petition. 

The  petition  must  be  in  writing,  signed  by  the  petitioner  and 
verified  in  like  manner  as  a  pleading  in  a  court  of  record,  and 
must  specify  the  grounds  of  the  application,  the  name,  age  and 
residence  of  the  individual  whose  name  is  proposed  to  be 
changed,  and  the  name  which  he  proposes  to  assume. 

Amended  by  L.  1900,  ch.  65.  Also  partly  repealed  by  L.  1909.  ch.  28, 
Se«»  Consolidated  I^ws,  tit.  General  Corporation  Law,  {  61,  See  note  68  o£ 
notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

S  241 ».  TAmM,  1H»4.  lfN>l,  IIMM,  1900,  1909.]  Kotie«  of 
preHentation  of  petition. 

It  the  petition  be  to  change  the  name  of  an  infant,  and  is 
made  by  the  infant's  next  friend,  notice  of  the  time  and  place 
when  and  where  the  petition  will  be  presented  must  be  servecj 
upon  the  father,  or  if  ho  is  dead  or  cannot  be  found,  upon  the 
mother,  or  if  both  are  derd  or  cannot  be  found,  upon  the  gen- 
eral guardian  or  guardiam  of  the  i)er.son   of  the  infant,  in  llk« 

•  Whole   title   amended    189.^. 
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manner  as  a  notice  of  a  motion  upoli  au  attorney  in  an  action, 
unless  it  appears  to  the  satist'actiou  of  the  court  tliat  the  infant 
has  no  father  or  mother,  or  that  both  reside  without  the  state 
or  cannot  be  found,  and  that  he  has  no  guardian  residing 
within  this  state,  in  which  case  the  court  may  dispense  with 
notice  or  require  notice  to  be  given  to  such  persons  and  in  such 
manner  as  the  court  thinks  proper. 

L.  1894.  ch.  264;  L.  1901,  ch.  374;  L.  1904,  ch.  110;  L.  1906,  ch.  89. 
Amended  by  L.  1909,  cb.  65.  Aln>  partly  rei>oaled  by  u  1909,  ch.  28. 
See  Consolidated  LaWM,  tit.  General  Corporation  Law,  i  62.  See  note  68  ot 
notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 


i  2414.    [Am*a,  1896.  ltN>l,   lfM>9.]      Order. 

If  the  coart  to  which  the  petition  is  presented  is  satisfied 
thereby,  or  by  the  affidavit  and  cerdticate  presented  therewith, 
that  the  petition  is  true,  and  that  there  is  uo  reasonable  ob- 
jection to  the  change  of  name  proposed,  and  if  the  ixHition  be  to 
change  the  name  of  an  infant,  that  the  interests  of  the  infant 
will  be  substantially  promoted  by  the  change,  the  court  shall 
make  an  order  authorizing  the  petitioner  to  assume  the  name 
proposed  on  a  day  specified  therein,  not  less  thai  thirty  days 
after  the  entry  of  the  order.  The  order  shall  be  directed  to  be 
entered  and  the  papers  on  which  it  was  granted  to  be  filed 
within  ten  days  thereafter  in  the  clerk's  office  of  the  county  in 
which  the  petitioner  resides  if  he  be  an  individual,  or  in  the 
ofl9ce  of  the  clerk  of  the  city  court  of  New  York  if  the  order  be 
made  by  that  court.  Such  order  shall  also  direct  the  publica- 
tion, within  ten  days  after  the  entry  thereof  of  a  copy  thereof 
in  a  designated  newspaper,  in  the  county  in  w^hich  the  order  is 
directed  to  be  entered,  at  least  once. 

I..  189.5,  ch.  946;  L.  1901,  ch.  374.  Amended  by  h.  1909.  ch.  65.  Also 
iwrtly  repealed  by  L.  1909,  chH.  16  and  28.  See  Consolidated  Ijiw8,  tits. 
County  I^w,  f  161,  General  Corporation  Law,  |  63.  See  note  68  of  notes 
of   Board   of  Statutory  Consolidation   at  end  of  code. 


i  2415.   [Ana'd,  1894,  1B09.1     IVhen  cbanse  to  take  effect. 

If  the  order  shall  be  fully  complied  with,  and  within  forty 
dajrs  after  the  making  of  the  order,  an  affidavit  of  the  publica- 
tion thereof  shall  be  filed  and  recorded  in  the  office  in  which  the 
order  is  entered,  and  in  each  office  in  which  certified  copies 
thereof  are  required  to  be  filed,  if  any,  the  petitioner  shall,  on 
and  after  the  day  specified  for  that  purpose  in  the  order,  be 
known  by  the  name  which  is  thereby  authorized  to  be  assumed, 
and  by  no  other  name. 

L.  1894,  ch.  264.  Amended  by  L.  1900.  ch.  6.5.  Also  repealed  by  L. 
1909,  ch.  28.  See  ConHolIdatcd  Ijiwk.  tit.  General  C-orporatlon  Law.  f  64. 
8^  note  68  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 
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I  84ie.  [Repealed  by  L.  1909«  oh.  28.  See  Coniiolidftted  Laws, 
tit.  General  Corporation  Law,  §  65.] 

i  2417.  [Repealed  by  L.  1909,  chs.  23,  35  and  417.  See  Con- 
solidated Laws,  tits.  Executive  Law,  §  34,  Judiciary  Law,  |  254, 
County  Law,  §  161.] 

I  S418.  (Apparently  dropped;  covered  by  section  2417;  also 
repealed,  L.  1895,  ch.  946.] 
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TXTUI  XL 
Proceedings  for  the  voluntaiy  dissol«tio&  of  »  oevpemtioiu 

Sec.  2419.  When  a  majority  of  directori,  etc.,  may  petition  for  dlMolatloik. 
^420,  M. ;  when  tbey  are  equally  dlTlded. 

2421.  CoDteotfl  of  petition. 

2422.  AffldaTlt  to  be  annexed. 

2423.  Preaentatlon  of  petiUon,  etc     Order. 

2424.  Order  to  be  publlabed. 

2425.  Id.;  to  be  served  on  creditors  and  stoeUioldMI* 
9426.  Heaiinr 

2427.  Id. ;  original  paper*  SMiy  bt  vamL 

2428.  Application  for  final  order. 

2429.  Final  order. 

2430.  Certain  sales,  etc.,  -void. 

2431.  Certain  corporarioBs  «xc«pt«d  from  tklt  tltltk 
2431a.  rVimmlssioBa  of  rccetrer. 

2431b.  Final    accounting. 

if  2141 0-2431  b.  [Repealed  by  L.  1909,  ch.  28.  See  Consoli- 
dated  Laws.  tit.  General  Corporation  Law,  §{  170-182,  184-195, 
268  and  277.] 
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TXTLB  Zn. 

Proceedings  supplementary  to  an  execution  against  property. 

Aftide  }.  Proceedings  to    compel   an   exAmlnatlon  of  th«  Jodgmeat  dtbtot, 
and  of  his  debtor  or  bailee. 
2.  The  receiver. 

article:  first. 

Proceedings  to  compel  an  exandnaiion  of  the  judgment  debtor  j  and  <if 

his  debtor  or  bailee. 

Bee.  3433.  The  different  remedies  under  this  title. 

SM38.  Nature  of  the  remedies.    Review  of  orders. 

3484.  What  Judge  may  entertain  the  proeeedlngs. 

3436.  Order  to  examine  debtor  after  return  of  execnUoa. 

3486.  Id.;  before  return  of  execution. 

2487.  Warrant  of  arrest  instead  of  order. 

3488.  Id. :  after  the  order  has  been  made. 

3430.  Warrant ;  how  vacated,  etc. 

3440.  Undertaking  may  be  required,  etc. 

3441 .  Order  to  examine  person  having  property,  eta.  of  judgment  debtor. 

3443.  Either  order  may  require  attendance  before  a  referee. 
3448.  Reference  may  be  ordered  at  any  time. 

3444.  Proceedings  upon  examination ;  adjournment. 

3445.  Referee  to  be  sworn. 

3446.  Order  permitting  person  Indebted  to  pay  debt  to  sheriff. 

3447.  Order  requiring  delivery  of  money  or  property  to  sheriff  or  reoetTer. 

3448.  Duty  of  the  sheriff. 

3449.  How  money  or  property  applied  to  pay  the  Judgment. 
34B0.  Balance  to  be  paid  or  delivered  to  Judgment  debtor,  etc 
3451.  Judge  may  enjoin  transfer,  etc.  of  property. 

3483.  Mode  of  service  of  certain  orders. 

3453.  Service  of  a  warrant. 

3454.  How  proceedings  discontinued  or  dlsmlised. 

3455.  Costs  to  Judgment  creditor. 
2456.  Id.:  to  Judgment  debtor,  etc. 

3457.  Disobedience  to  order ;  how  punished. 

USB.  Upon  what  Judgment,  and  to  what  county,  the  execution  arant  teve 
Issued. 

3459.  In  what  county  Judgment  debtor,  his  bailee,  etc.,  must  attend. 

3460.  No  person  «<xcu8ed  from  answering  on  the  ground  of  frana. 

3461.  Proceedings  where  Judgment  is  against  Joint  debtors. 

2402.  Procecdiugs  commenced  before  one  Judge  may  be  continued  before 

another. 
2463.  What  property  cannot  be  reached. 

%  2489.  [Im'd,  1R96.]    The  different  rem«dlee  under  thte  titl*. 

This  title  provides  for  three  distinct  remedies,  as  follows: 

1.  An  order  made  or  a  warrant  issued  against  a  judgment  debtor, 
jifter  return  of  an  execution. 

2.  An  order  made,  or  a  warrant  issued  against  a  judgment  debtor, 
alter  the  issuing  and  before  the  return  of  an  execution. 

8.  An  order,  made  after  the  issuing,  and  either  before  or  after  the 
etum,  of  an  execution,  against  the  person  who  has  property  of  the 
judgment  debtor,  or  is  indebted  to  him. 

The  proceedings  under  subdivision  third  of  this  section,  maj  be 
Dursued  either  alone  or  simultaneously  with  the  proceedings 
under  subdivision  first  or  subdivision  second.  The  party  to  whom 
posts  are  awarded  in  a  special  proceeding  shall  be  entitled  to 
ihe  same  remedies  under  this  title,  under  the  same  circumstances, 
^s  near  as  may  be.  as  a  judgment  creditor.     And  for  the  purpoeea 
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ui  this  title,  the  party  to  whom  such  costs  are  awarded  shall  be 
deemed  a  judgment  creditor,  and  the  party  against  whonoi  they 
are  awarded  shall  be  deemed  a  judgment  debtor. 

Ij.   ]8B«.  eb.  176.      Id  effect    September  1.  1896.    See  Tax  U,  |  260. 
I  S4B8.  Mature  of  the  remediea.     Review  of  order*. 

Each  of  those  remedies  is  a  special  proceeding.  But  an  order, 
made  in  the  course  thereof,  can  be  reviewed  only  as  follows: 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be  vacated  or 
modified  by  the  judge  who  made  it,  as  if  it  was  made  in  an  action; 
or  it,  or  the  order  of  the  judge  vacating  or  modifying  it,  may  be 
vacated  or  modified,  upon  motion,  by  tlie  court  out  of  which  the 
execution  was  issued. 

2.  Where  the  execution  was  issued  out  of  a  county  court,  an 
nppea!  from  an  order,  made  in  the  course  of  the  proceedings, 
may  be  taken  in  like  manner,  as  if  the  order  waa  made  in  an 
net  ion  brought  in  the  same  court. 

f  2434.  rAm*d,  1896,  1897,  1911.]  'What  Jadgre  may  en- 
tertain   the    proeeedlnar* 

Either  special  proceedings  may  be  instituted  before  a  judge  of 
the  court,  out  of  which,  or  the  county  judge,  the  special  county 
judge,  or  the  special  surrogate,  of  the  county  to  which  the  exe- 
cution was  issued,  or  where  it  was  issued  to  the  city  and  county 
of  New  York,  from  a  court  other  than  the  city  court  of  that  city, 
before  a  justice  of  the  supreme  court  for  that  city  and  county. 
Where  the  execution  was  issued  out  of  a  court  other  than  the 
supreme  court,  and  it  is  shown  by  affidavit  that  each  of  the 
judges  before  whom  the  special  proceedings  might  be  insj^tuted, 
as  prescribed  by  this  section,  is  absent  from  the  county,  or  for 
any  reason,  unable  or  disqualified  to  act,  the  special  proceedings 
may  be  instituted  before  a  justice  of  the  supreme  court.  In  that 
case,  if  he  does  not  reside  within  the  judicial  district  embracing 
the  county  to  which  the  execution  was  issued,  the  order  made 
or  warrants  issued  by  him  must  be  returnable  to  a  justice  of  tlie 
supreme  court,  residing  in  that  district,  or  the  county  judge,  or 
the  special  judge,  or  special  surrogate,  or  that  of  an  adjoining 
county,  as  directed  in  the  order  or  warrant.  Where  the  judg- 
ment upon  which  the  execution  was  issued  was  recovered  in  a 
municipal  court  of  the  city  of  New  York,  either  spetial  proceed- 
ing shall  be  instituted  before  a  justice  of  the  city  court  of  tne 
citv  of  New  York. 

Co.  rroc..  I  292,  am'd;  L.  1895,  cb.  946;  U  1897,  ch.  470;  L.  1011,  cha. 
KW.   Ml-   In  effoct  Sept.   I.   1911. 

I  9485.   [Am'd,  1896.]     Order  to  examine  debtor  after  re« 

tmrwL  of  exoeatton. 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly 
unsatisfied,  of  an  execution  against  property,  issued  upon  a  judg- 
ment, as  prescribed  in  section  2458  of  this  act,  or,  in  case  of  an 
order,  issued  in  the  same  manner  so  far  as  the  provisions  of 
said  section  can  be  applied  in  substance,  the  creditor  under  such 
iadffment  or  order,  upon  proof  of  the  fncts,  by  affidavit  or  other 
competent  written  evidence,  is  entitled  to  an  order,  requiring 
the  debtor  under  the  judgment  or  order,  to  attend  and  be  exam- 
ined concerning  his  property,  at  a  time  and  place  soecified  'n  tHe 
•rder. 

Id.,  f  292;  li.  1896,  eh.  176.    In  effect  September  1,  1896.      See  9  *l»8,  pest. 

I  2486.  Id. I  before  retarn  of  exeeatlon. 

At  any  time  after  the  issuing  of  an  execution  against  property, 
as  prescribed  in  section  2458  of  this  act,  and  before  the  return 
thereof   th^  iudgmeut  creditor,  upon  proof,  by  affidavit,  or  other 
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competent  written  wulonce,  tluit  tlie  judgment  debtor  haa  proih 
erty,  wh^eh  be  uujii»tiy  ri'tUBos  to  apply  towards  the  satisfactiop 
of  the  judgment,  is  entitled  to  an  order,  reQ Hiring  the  judgment 
debtor  to  attend  and  be  exu mined  concerning  his  property,  at  a 
time  and  place  specified  in  the  order. 
Ck>.   Proc.,   S  202,    subd.    3. 

I  2437.  Warrant  of  arrest  iniitead  of  order. 

Upon  proof  entitling  a  judgment  creditor  to  aa  order,  under 
oither  of  the  last  two  sections;  and  also  proof,  by  affidavit,  to 
the  satisfaction  of  the  judge,  that  there  is  danger  that  the  judg- 
ment debtor  will  leave  the  State,  or  conceal  uimself,  and  that 
there  is  reason  to  believe  that  he  has  property,  which  he  an- 
justly  refuses  to  apply  to  the  payment  of  the  judgment;  the 
jndge  may,  instead  of  mnking  on  order,  issue  a  warrant  under 
his  hand,  reciting  the  facts  and  requiring  the  sheriff  of  any  county, 
where  the  judgment  debtor  may  be  found,  to  arrest  him,  and 
bring  him  oefore  the  same  judge,  or  before  another  judge,  if 
the  case  is  one  where  the  warrant  must  be  returnable  to  an- 
other judge. 

Id.,  f  292,  BUM.  4,  am'd. 

I  2438.  Id.  I  after  the  order  has  been  made* 

Where  the  facts,  specified  in  the  last  section,  are  made  to  ap- 
pear, as  therein  stated,  at  any  time  after  the  making  of  an  order, 
requiring  the  judgment  debtor  to  attend  and  be  examined,  and 
beforQ  the  close  of  his  examination,  the  judge  mriy  issue  a  war^ 
rant,  as  therein  prescribed;  and,  if  necessary,  may  direct  the 
adjournment,  or,  if  the  return  day  of  the  order  has  elapsed,  the 
continuance  of  the  proceedings  under  the  order,  until  after  the 
return  of  the  warrant,  and  his  decision  thereupon. 

S  2489.  iJVarrant)  ho^F  vacated,  etc. 

A  warrant,  issued  as  prescribed  in  the  last  two  sectioDS,  may 
be  vacated  or  modified,  as  prescribed  in  section  2433  of  this  act, 
with  respect  to  an  order. 

I  2440.  UndertaklniT  may  be  reaalred,  etc. 

Where  a  judgment  debtor  has  been  arrested  and  brought  be- 
fore a  judge,  by  virtue  of  a  warrant,  issued  as  prescribed  in  this 
article;  and  it  appears  to  the  satisfaction  of  the  judge,  from  his 
examination,  or  other  proof,  that  there  is  danger  that  he  will 
leave  the  State,  or  conceal  himself,  and  that  he  has  property, 
which  he  has  unjustly  refused  to  apply  to  the  satisfaction  of  the 
judgment;  the  judge  may  make  an  order,  requiring  him  to  give 
an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  effect,  that  he  will, 
from  time  to  time,  a.s  the  judge  directs,  attend  before  the  judge, 
or  before  a  referee,  appointed  or  to  be  appointed  in  the  proceed- 
ings: and  that  he  will  not,  until' dischargped  from  arrest  by  virtue 
of  the  warrant,  dispose  of  any  of  his  property,  which  is  not  ex- 
em  ptpd  from  seizure  by  section  2403  of  this  act.  If  he  falls  to 
comply  with  the  order,  the  judge  must  forthwith,  by  warrant, 
commit  him  to  prison,  there  to  remain  until  the  close  of  the 
examination,  or  the  giving  of  the  requirefi  undertaking;  except 
that  the  judge  may  direct  the  sheriff  to  produce  him,  from  tjmi 
to  time,  as  required  iu  the  course  of  the  proceedings. 

Co.  Proc.   part  of  S  292.  lubd.  4.  am'd. 
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I  S441.  OvdeP  to  examine  pemon  having:  propertTy  ^te.^ 
of   Indiriiieiit  debtor. 

Upon  proof,  by  affidavit,  or  other  compotent  written  evidence, 
to  the  satisfaction  of  the  judge,  that  an  execution  against  prop- 
erty has  been  issued,  as  prescribed  in  section  2458  of  this  act, 
and  either  that  it  has  been  returned  wholly  or  partly  unsatis- 
fied,  or  that  it  has  not  boon  returned;  and  also  that  any  per- 
son or  corporation  has  personal  property  of  the  judgment  debtor, 
exceeding  ten  dollars  in  value,  or  is  indobtod  to  him  in  a  sum 
exc€>odiDg  ten  dollars;  the  judgment  creditor  j.^  entitled  to  an  order, 
requiring  that  pornon  or  corporation  to  attend  and  be  oxamiued 
concerning  the  debt,  or  other  property,  at  a  time  nnC.  place  speci- 
fied in  tlie  ordci'.  The  judge  may,  in  his  discretion,  require  no- 
tice of  the  fc^ubsequent  proooodings  to  bo  given  to  the  judgment 
debtor,  in  buch  a  manner  as  lie  dooms  just.  But  a  rocoivcr  v>hi\\\ 
not  be  aipoii.tod  without  suoli  a  notice,  except  as  otherwise  pre- 
scribed iu  article  second  of  this  title. 

Co.   Proc,   5  2W.    See  f  24C8,  post. 

I  S442L  Either  order  inay  reaaire  attendance  before  a 
referee. 

An  order,  requiring  a  person  to  attend  and  be  examined,  made 
pursuant  to  any  provision  of  this  article,  must  require  him  so 
to  attend  and  be  examined,  either  before  the  judge  to  whom  th*- 
order  is  returnable,  or  before  a  referee  designated  therein. 
Where  the  examination  is  taken  before  a  referee,  he  must  cer- 
tify, to  the  judge  t^  whom  the  order  is  returnable,  all  the  evi- 
dence and  the  other  proceedings  taken  before  him. 

M..  I  MO. 

{  S44ft*  &ofcrettoe  max  t»e  ordered  at  any  time* 

At  nny  wfnge  of  th'^  proceedings,  the  judge  to  wliom  the  order 
Is  retnrnable  may,  ir  bis  dis»cretion,  mnk^^  an  order,  directing 
that  any  other  examination,  or  testimony,  be  taken  by.  or  ihu^  a 
qnestion  arising  i  ^  relerrod  t'\  "  referee,  <lesignHted  in  the  ord'T. 
vVhi»re  n  question  is  so  referred,  the  referee  may  be  directr»d  to 
report  either  the  evidence  or  the  facts. 

M.,   f  300. 

I  2444.  Proeeetllnirii  upon  examination)  adjournment. 

Upon  an  examination  under  tliis  article,  each  answer  f  a 
party  or  witnesfc  .xaminof"  must  lie  under  oath.  A  oorporMtion 
mast  attend  by,  anu  answer  under  the  nnth  of,  an  ofTioor  thereof; 
and  the  judge  may.  in  his  discretion,  sp  eify  the  olfioer.  Either 
party  may  be  examined  as  a  witness,  in  his  own  behalf,  and 
may  produce  and  examine  other  witnesses,  as  upon  the  trial  of 
an  aetiojj.  The  judge  or  referee  may  adjourn  any  proceedings, 
under  this  article,  from  time  to  time,  as  he  tliinks  prop(>r. 

Su^fttltutPd  for  Co.  Proc,  §5  202  and  290,  or  sucli  rarts  thereof  as  relate  to 
examiiiatioDB. 

I  3445.  Referee  to  be  s'vrorn. 

Unless  the  oartic;  expressly  waive  the  referee's  oath,  a  ref- 
eree, appointed  as  prescribed  in  this  artiole,  must,  before  enter- 
ing upon  an  examination,  or  taking  testimony,  snbvrribo  and  take 
an  oath,  that  be  will  faithfully  and  fairly  diseharco  his  duty 
open  the  reference,  and  make  a  just  and  true  roijort,  according 

eon 


§§244(M8  SUPPLEMENTARY  PROC.        c.  17.  t.  IS.  %.  I 

to  the  best  of  hiB  understaDding.  The  oath  may  be  admtalatertd 
by  an  officer  designated  in  section  842  of  this  act,  and  m«st  be 
returned  to  the  judge,  with  the  report  or  testimony. 

See  f  1016,  ante. 

'I  2446.  Order  permlttlnv  person  indebted  to  pny  debt  to 
•Kerlff. 

At  nny  time  after  the  commencement  of  a  special  proceeding, 
authorized  by  this  article,  and  before  the  appointment  of  a  re- 
ceiver theroin,  or  the  extension  of  a  rcccivershin  thereto,  the 
judge,  by  whom  th^  order  or  wni*rnnt  was.  granted,  or  to  whom 
it  is  returnable,  may,  in  his  discretion,  upon  proof,  by  affidavit, 
to  his  satisfaction,  that  a  person  or  corporation  is  indebted  to  the 
judgment  debtor,  and  noon  such  a  notice,  given  to  such  persons, 
as  he  deems  just,  or  without  notice,  make  an  order,  permitting 
the  person  or  corporation,  to  paj'  to  a  sheriff,  designated  in  the 
order,  a  sum,  on  account  of  the  alleged  indebtedness,  not  exceed- 
ing the  sum  which  will  satisfy  the  execution.  A  payment  thns 
made  is,  to  the  extent  thereof,  a  discharge  of  the  indebtedness, 
except  as  against  a  transferee  from  the  judgment  debtor,  in 
good  faith  and  for  a  valuable  consideration,  of  whose  righta  the 
person  or  corporation  had  actual  or  constructive  notice,  when  the 
payment  was  made. 

Go.  Proc,  §  203,  am'd. 

S  2447.  Order  reqnirlnir  deltTery  of  moner  or  property  to 
•herlff  or  receiver. 

Where  it  appears,  from  the  examination  or  testimony  taken  in 
a  special  proce<*ding  authorized  by  this  article,  that  the  judgment 
debtor  has,  in  his  possession  or  under  his  control,  moae^  or  other 
personal  property,  belonging  to  him;  or  that  one  or  more  mrticlea 
of  personal  property,  capable  of  delivery,  his  right  to  the  posaes- 
sion  whereof  is  not  substantially  disputed,  are  in  the  possession 
or  under  the  control  of  another  person;  the  judge,  by  whom  the 
order  or  warrant  was  granted,  or  to  whom  it  is  returnable,  may, 
in  his  discretion,  and  upon  such  a  notice,  given  to  such  persona, 
as  he  deems  just,  or  without  notice,  make  an  order,  nirecting 
the  judgment  debtor,  or  other  person,  immediately  to  pay  the 
money,  or  deliver  the  articles  of  personal  property,  to  a  sheriff, 
designated  in  the  order,  unless  a  receiver  has  been  appointed,  or 
a  receivership  has  been  extended  to  the  special  proceeding,  and 
in  that  case  to  the  receiver. 

Subatitated  for  Co.  Proc.,  f  287. 

* 

I  2448.  Dnty  of  the  nhertff. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  property  la  de- 
livered, pursuant  to  an  order  made  as  prescribed  in  either  of  the 
last  two  sections,  does  not  then  hold  an  execution  nxwn  the 
judgment  against  the  property  of  the  judgment  debtor,  he  has 
the  snnip  rights  and  powers,  and  is  subject  to  the  same  daties 
and  liabilities,  with  respect  to  the  money  or  property,  as  if  the 
money  had  been  collected,  or  the  property  had  been  levied  npon 
by  him,  by  virtue  of  such  an  execution;  except  as  otherwise  pre- 
scribed in  the  next  section. 

Co.  Proc.,  fi  287.  ^^^ 
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S44lk  [Ajn'il,  1882.]    H^ir  mosey  or  property  applied  to 
pay  the  Indvmemt* 

After  a  receiyer  has  .jeen  appointed,  or  a  receivership  has  been 
extended  to  the  special  proceeding,  the  judge  must,  by  onlcr, 
direct  the  sherilF  to  pay  the  money  or  the  proceeds  of  the  [;rop- 
erty,  deducting  his  fees,  to  ihe  receiver;  or,  if  the  case  so  re- 
quires, to  deliver  to  the  receiver  the  property  in  his  hands.  But 
if  it  appears,  to  the  satisfaction  of  the  judge,  that  an  order,  r,p- 
pointing  a  receiver  or  extending  a  receivership,  is  not  necessary,  he 
may  by  an  order  reciting  that  fact,  direct  the  sheriff  to  apply  the 
money  so  paid,  or  the  proceeds  of  the  property  so  delivere<l,  upon 
an  execution  in  favor  of  the  judgment  creditor,  issued  either  De- 
fore  or  after  the  payment  or  delivery  to  the  sheriff;  and  a  re- 
ceiver, appointed  pursuant  to  the  provisions  of  this  article,  may, 
on  leave  of  a  judge  having  power  to  appoint  such  receiver,  lease 
the  real  property  that  shall  come  into  his  possession  for  such  time 
as  shall  be  necessary  to  realize  moneys  sufficient  to  satisfy  the 
judgment,  with  interest  thereon  and  costs  of  the  special  pro- 
ceeding. 

Go.  Proc.,  U  207  and  208;  L.  1882.   ch.  292. 

I  2450.  Bmlance  to  be  paid  or  delivered  to  Jndflrment  deb* 
tor,  etc. 

Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in 
the  last  four  sections,  and  afterwards  the  special  proceeding  is 
discontinued  or  dismissed;  or  the  judgment  is  satisfied,  without 
resorting  to  that  money  or  property;  or  a  balance  of  the  money, 
or  of  the  proceeds  of  the  property,  or  a  part  of  the  property, 
remains  in  the  sheriff's  or  the  receiver's  hands,  after  satisfying 
the  judgment,  and  the  costs  and  expenses  of  the  special  pro- 
ceeding; the  judge  must  make  an  order,  directing  the  sheriff  or 
receiver  to  pay  the  money,  or  deliver  the  property,  so  remaining 
in  his  hands,  to  the  judgment  debtor,  or  to  such  other  person  as 
appears  to  be  entitled  thereto,  upon  payment  of  his  fees  and  all 
ottker  sums  legally  chargeable  against  the  same. 

§  24S1.  Jadse  may   enjoin  transfer,  ete,,  of  property. 

The  judge  by  whom  the  order  or  warrant  was  granted,  or  to 
whom  it  is  returnable,  may  make  an  injunction  order,  restrain- 
ing any  person  or  corporation,  whether  a  party  or  not  a  party  to 
the  special  proceeding,  from  making  or  suffering  any  transfer  or 
other  disi>osition  of,  or  interference  with,  the  property  of  the 
judgment  debtor,  or  the  property  or  debt,  concerning  which  any 
person  is  required  to  attend  and  be  examined  until  further  di- 
rectiou  in  the  premises.  Such  an  injunction  order  may  V)e  ninde 
simultaneously  with  the  order  or  warrant,  by  which  the  special 
proceeding  is  instituted,  and  upon  the  same  papers;  or  after- 
wards, upon  an  affidavit,  showing  sufficient  grounds  ther?for. 
The  judge  or  the  court  may,  as  a  condition  of  granting  an  appli- 
cation to  vacate  or  modify  the  injunction  order,  require  the 
applicant  to  give  security,  in  such  a  sum  and  in  such  a  manner 
as  justice  requires. 

Co.  Proc.,  H  208  and  200.  am'd. 

I  24ft2.  Mode  of  service  of  certain  orders. 

An  injunction  order,  or  an  order  requiring  a  person  to  attend 
and  be  examined,  made  as  prescribed  in  this  article,  must  be 
served  as  follows: 
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TITLE  X,* 

Proceedinfi^B  to  change  the  name  of  an  individual  or 

corporation. 

Sec.  2410.  retitlon  by  indtvidual. 

2411.  Petition  by  corporation. 

2412.  Conteutv   of  p(>tltion. 

2413.  Notlcv  of  prcHC'iittttion   of  petition.  ' 
24 U.  Order. 

2415.  When   change  to  take  effin-t. 

24 IC.  Substitution  of  new   name   In    iN>iu11ns  action  or  proceeding. 

2417.  Reports   hy  clerics   to  state  offlcera. 

2418.  [Repeaied.] 

I  241 0.   [Aiu*a,  1K»5.]      Petition  by   Individ nal.   . 

A  i)etition  for  leave  to  assume  another  name  may  be  made  by 
a  resident  of  the  state  to  the  county  court  of  the  counts*  in 
which  he  resides,  or,  if  he  resides  in  the  city  of  New  York, 
either  to  the  supremo  court,  or  to  the  city  court  of  New  York. 
The  petition  of  an  infant  shall  be  made  by  his  general  guardian, 
or  by  the  guardian  of  his  person,  or  by  his  next  friend. 

L.    1805,    ch.    04G. 

f  2411.  [Repealed  by  T..  1900,  ch.  28.    See  Consolidated  Laws 
tit.  General  Corporation  Law,  §  GO.] 

f  2412.    rAm*il.   imm.l      ContentH   of  petition. 

The  petition  must  hv  in  writing,  signed  by  the  petitioner  and 
verified  in  like  niauuer  as  a  pleading  in  a  court  of  record,  and 
must  specify  the  grounds  of  the  application,  the  name,  age  and 
residence  of  the  individual  whose  name  is  proposed  to  be 
changed,  and  the  name  which  he  proposes  to  assume. 

Atn«'nde<l  by  L.  1900,  ch.  65.  Also  partly  repeale<l  by  L.  1J>0»,  rh.  28. 
Seo  r<.nw»lldatod  Tjiwa.  tit.  General  Corporation  Ijiw,  f  61.  S«e  note  68  of 
notes  of  Board  of  Statutory  ConHolidation  at  end  of  code. 

I  24i:t.  rAni*d,  1M04.  1901,  1»04,  19041,  1900.]  Notice  of 
preiientatlon  of  petition. 

It  the  petition  be  to  change  the  name  of  an  infant,  and  is 
made  by  the  infant's  next  friend,  notice  of  the  time  and  place 
when  and  where  the  petition  will  be  presented  must  be  served 
upon  the  father,  or  if  ho  is  dead  or  caniiot  be  found,  upon  the 
mother,  or  if  both  are  dci  d  or  cannot  be  found,  npon  the  gen- 
eral guardian  or  guardinn*  of  the  person  of  the  infant,  in  like 
-    — ^^^^— — ^^^— 

•  Whole   title   umend<>d    1893. 
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mauner  as  a  notice  of  a  motion  upon  an  atturuey  iu  au  action, 
unless  it  appears  to  the  sutist'actiou  uf  tue  court  that  the  iufaut 
has  no  father  or  mother,  or  that  both  reside  without  the  state 
or  cannot  be  found,  and  that  he  has  no  guardian  residing 
within  this  state,  in  which  case  the  court  may  dispense  with 
notice  or  require  notice  to  be  given  to  such  persons  and  iu  such 
manner  as  the  court  thinks  proper. 

L..  1804.  ch.  264:  L.  1001,  eh.  374:  L.  1904,  ch.  110;  L.  1006.  eh.  89. 
Amended  by  L.  1909,  ch.  65.  Also  partly  rei^aled  by  L.  1009,  eh.  28. 
See  Consolidated  LawM.  tit.  General  Corporation  Law,  S  62.  See  oote  68  of 
notes  of  Board  of  Statutory  Ck>nflolldatlon  at  end  of  code. 


i  2414.    [AmM,  1895,   lOOl,  1»0».]      Order. 

If  the  court  to  which  the  petition  is  presented  is  satisfied 
thereby,  or  by  the  affidavit  and  cerdticate  presented  therewith, 
that  the  petition  is  true,  and  that  there  is  ih>  reasonable  ob- 
J€K;tion  to  the  change  of  name  proposed,  and  if  the  i)etition  be  to 
change  the  name  of  au  infant,  that  the  interests  of  the  infant 
will  be  substantially  promoted  by  the  change,  the  court  shall 
make  au  order  authorizing  the  petitioner  to  assume  the  name 
proposed  on  a  day  specified  therein,  not  less  thai  thirty  days 
after  the  entry  of  the  order.  The  order  shall  be  directed  to  be 
entered  and  the  papers  on  which  it  was  granted  to  he  (lied 
within  ten  days  thereafter  in  the  clerk*s  office  of  the  county  in 
which  the  petitioner  resides  if  he  be  an  individual,  or  in  the 
office  of  the  clerk  of  the  city  court  of  New  York  if  the  order  be 
made  by  that  court.  Such  order  shall  also  direct  the  publica- 
tion, within  ten  days  after  the  entry  thereof  of  a  copy  thereof 
in  a  designated  newspaper,  in  the  county  in  which  the  order  is 
directed  to  be  entered,  at  least  once. 

I..  1893.  eh.  946:  L.  1901,  ch.  374.  Amended  by  L.  1909.  ch.  65.  Also 
iwrtly  rei>ealed  by  L.  1900,  ehH.  16  and  28.  See  Consolidated  I^wn,  tits. 
c:*ounty  r^w,  |  161,  Ck>neral  Corporation  Law,  |  63.  See  note  68  of  not(» 
uf   Board  of  Statutory  Consolidation  at  end  of  code. 


i  2415.   [Am*d,  1894,  1900.1     IVhen  chanpre  to  take  effect. 

If  the  order  shall  be  fully  complied  with,  and  within  forty 
days  after  the  making  of  the  order,  an  affidavit  of  the  publica- 
tion thereof  shall  be  filed  and  recorded  in  the  office  in  which  the 
order  is  entered,  and  in  each  office  in  which  certified  copies 
thereof  are  required  to  be  filed,  if  any,  the  petitioner  shall,  on 
and  after  the  day  specified  for  that  purpose  in  the  order,  be 
known  by  the  name  which  is  thereby  authorized  to  be  assumed, 
and  by  no  other  name. 

li.  1894,  eh.  264.  Amended  by  T<.  1000.  eh.  65.  AIho  repealed  by  L. 
1909.  eh.  28.  See  Consolklated  Ijiws.  ttt.  General  CorfJoratlon  I^w,  }  64. 
See  note  68  of  notew  of  Board  of  Statutory  ('onnolldation  at  end  of  code. 

B90 


19  2418>^18  CHAXGE  OF  NAME.  c.  17,  t.  10 

t  2416.  [Rcpoaled  by  U  1900,  ch.  28.  See  Consolidated  I^ws, 
tit.  General  Corporation  Law,  §  65.] 

I  2417.  [Repealed  by  L.  1909.  chs.  23,  35  and  417.  See  Con- 
solidated Laws,  tits.  Executive  Law,  §  34,  Judiciary  Law,  §  254. 
County  Law,  §  IGl.] 

I  2418.  [Apparently  dropped;  covered  by  section  2417;  also 
ref>ealed,  L.  1895,  ch.  946.] 
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TITUI  ZX« 
ProcQodijxg9  for  th«  Toluntary  diwiolutlon  of  a  eoxp^ratioau 

Sec.  2419.  When  a  majority  of  directors,  etc.,  may  petltloo  for  dluolntioa. 
?420.  la.;  when  they  are  equally  dlylded. 
'M'21.  Cootenta  of  petition. 

2422.  Affldarit  to  be  annexed. 

2423.  Preaentatlun  of  i)etiUon,  etc.     Order. 

2424.  Order  to  be  published. 

2425.  Id.;  to  be  aerved  on  creditors  and  stockholdMl^ 
3426.  BearlBf. 

2427.  Id. ;  original  paper*  11M17  bt  oMiL 

2428.  Application  for  final  order. 

2429.  Final  order. 

2430.  Certain  sales,  etc.,  ^«id. 

2431.  Certain  corporations  esceytsd  from  th%a  tlHik 
2431a.  OommlMiIons  <kf  rocetver. 

2431b.  Final   accounting. 

If  2410-24.11  b.  fRcpenled  by  L.  1909,  ch.  28.  See  Consoli- 
(iated  Laws.  tit.  General  Corporation  Law,  §§  170-182,  184-195, 
268  and  277.] 
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TXTLB  XIL 
Proceedings  supplementary  to  an  execution  against  propexty. 

Article  1.  Proceedings   to    compel   an    examination  of   the   judgmeBt  dabtar, 
and  of  bla  debtor  or  bailee. 
2.  Tbe  recelTer. 

article:  first. 

Proceedings  to  compel  an  examination  of  th^judgmeTU  debtor j  iuid  tf 

his  debtor  or  bailee. 

See.  diSS.  Tbe  different  remedlea  under  this  title. 

S43S.  Nature  of  the  remedies.    Review  of  ordera. 

MS4.  What  Judge  may  entertain  the  proooedlnga. 

9480.  Order  to  examine  debtor  after  return  of  exeotttloiL 

3486.  Id.;  before  return  of  execution. 

24S7.  Warrant  of  arrest  Instead  of  order. 

9496.  Id.:  after  the  order  has  been  made. 

9499.  Warrant ;  how  vacated,  etc. 

9440.  Undertaking  may  be  required,  etc. 

9441.  Order  to  examine  person  having  property,  etc,  of  judgment  debtor. 
94^.  Either  order  may  require  attendance  before  a  referee. 

944S.  Reference  may  be  ordered  at  any  time. 

9444.  Proceedings  upon  examination ;  adjournment. 

9445.  Referee  to  be  sworn. 

9446.  Order  permitting  person  indebted  to  pay  debt  to  sheriff. 

9447.  Order  requiring  delivery  of  money  or  property  to  sheriff  or  reoelTir. 
2448.  Duty  of  the  sheriff. 

9449.  How  money  or  property  applied  to  pay  the  Judgment. 

9450.  Balance  to  be  paid  or  delivered  to  Judgment  debtor,  etc 

9451.  Judge  may  enjoin  transfer,  etc.,  of  property. 
94S9.  Mode  of  service  of  certain  orders. 

9453.  Service  of  a  warrant. 

9454.  How  proceedings  discontinued  or  dlamlased. 
2455.  Costs  to  Judgment  creditor. 

9456.  Id.;  to  Judgment  debtor,  etc. 
3457.  Disobedience  to  order ;  how  punished. 

;i458.  Upon  what  Judgment,  and  to  what  county,  the  ezeeutloM  moat  teve 
issued. 

9459.  In  what  county  Judgment  debtor,  his  bailee,  etc.,  must  attend. 

9460.  No  person  t* xcused  from  answering  on  the  ground  of  fraod. 

9461.  Proceedings  where  Judgment  Is  against  Joint  debtors. 

2402.  ProcM'cding)*  commenced  before  one  Judge  may  be  continued  before 

another. 

2403.  What  pi-oi)erty  cannot  be  reached. 

I  S488.  [  Im'd,  1 K96.]    The  dllFeraiit  remedlM  «iid«r  tltl«  titi*. 

This  title  provides  for  three  distinct  remedies,  as  follows: 

1.  An  order  made  or  a  warrant  issued  against  a  Judgment  debtor, 
fcfter  return  of  an  execution. 

2.  An  order  made,  or  a  warrant  issued  against  a  judgment  debtor, 
alter  the  issuing  and  before  the  return  of  an  execution. 

3.  An  order,  made  after  the  issuing,  and  either  before  or  after  the 
eturn,  of  an  execution,  against  the  person  who  has  property  of  the 

judgment  debtor,  or  is  indebted  to  him. 

Tiie  proceedings  under  subdivision  third  of  this  section,  may  be 
oursued  either  alone  or  simultaneously  with  the  proceedings 
under  subdivision  first  or  subdivision  second.  The  party  to  whon 
posts    are   awarded  in  a  special  proceeding    ahall  be  entitled   to 

'„he  same  remedies  under  this  title,  under  the  same  circumstances. 

18  near  as  may  be.  as  a  judgment  creditor.    And  for  the  punxisei 
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ui  this  title,  the  party  to  whom  sQch  costs  are  awarded  shall  be 
deemed  a  judgcaent  creditor,  and  the  party  against  whom  they 
are  awarded  ahall  be  deemed  a  judgment  debtor. 

L.   18M,  eh.  176.      Id  effect    September  1.   1896.    See  Tax  L.,  |  'JS». 
I  S488.  Ifatvre  of  tlie  romedl^a.     'Revte^r  of  ordora. 

Each  of  those  remedies  is  a  special  proceeding.  But  an  order, 
made  in  the  course  thereof,  can  be  reviewed  only  as  follows: 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be  vacated  or 
modified  by  the  judge  who  made  it,  as  if  it  was  made  in  an  action; 
or  it,  or  the  order  of  the  judge  vacating  or  modifying  it,  may  be 
vacated  or  modified,  upon  motion,  by  the  court  out  of  which  the 
execution  was  issued. 

2.  Where  the  execution  was  issued  out  of  a  county  court,  an 
iippeal  from  an  order,  made  in  the  course  of  the  proceedings. 
may  be  taken  in  like  manner,  as  if  the  order  was  made  in  an 
action  brought  in  the  same  court. 

f  24a4.  [Am'd,  1896,  ISBT,  1911.1  What  Jiidfre  may  en- 
tertain   the    proeeedtny. 

Either  special  proceedings  may  be  Instituted  before  a  judge  of 
the  court,  out  of  which,  or  the  county  judge,  the  special  county 
judge,  or  the  special  surrogate,  of  the  county  to  whirh  the  exe- 
cution was  issued,  or  where  it  was  issued  to  the  city  and  county 
of  New  York,  from  a  court  other  than  the  city  court  of  that  city, 
before  a  justice  of  the  supreme  court  for  that  city  and  county. 
Where  the  execution  was  issued  out  of  a  court  other  than  the 
supreme  court,  and  it  is  shown  by  aflldavit  that  ench  of  the 
judges  before  whom  the  special  proceedings  might  be  insj^tuted, 
as  prescribed  by  this  section,  is  absent  from  the  county,  or  for 
any  reason,  unable  or  disqualified  to  act,  the  special  proceedings 
may  be  instituted  before  a  justice  of  the  supreme  court.  In  that 
case,  if  he  does  not  reside  within  the  judicial  district  embracing 
the  county  to  which  the  execution  was  issued,  the  order  made 
or  warrants  issued  by  him  must  be  returnable  to  a  justice  of  the 
supreme  court,  residing  in  that  district,  or  the  county  judge,  or 
the  special  judge,  or  special  surrogate,  or  that  of  an  adjoining 
county,  as  directed  in  the  order  or  \varrant.  Where  the  judg- 
ment upon  which  the  execution  was  issued  was  recovered  in  a 
municipal  court  of  the  city  of  New  York,  either  special  proceed- 
ing shall  be  instituted  before  a  justice  of  the  city  court  of  tne 
city  of  New  York. 

Co.    IToo..    f  202,   am'd:   L.   1R95,   ch,  946;  L.  1897,   ch.   470;   L.   1911,  chs. 
KW,   831.   In  effect  Seut.    1.   1911. 
I  9(485.   [Am'dt  1896.]     Order  to  examine  debtor  after  ro« 

tmrat  of  ezceittloa. 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly 
unsatisfied,  of  an  execution  against  property,  issued  upon  a  judg- 
ment, as  prescribed  in  section  2458  of  this  act,  or,  in  case  of  an 
order,  issued  in  the  same  manner  so  far  as  the  provisions  of 
said  section  can  be  applied  in  substance,  the  creditor  under  such 
judgment  or  order,  upon  proof  of  the  focts.  by  affidavit  or  other 
competent  written  evidence,  is  entitlwl  to  an  order,  requiring 
the  debtor  under  the  judgment  or  order,  to  attend  and  be  exam- 
ined concerning  his  property,  at  a  time  and  place  specified  m  the 
erder. 

M.,  I  2M;  li.  1896,  eh.  176.    In  effect  September  1,  1896.      See  §  *4M.  pest. 

I  S486.  Id.  I  before  return  of  exeentlon. 

At  any  tii6e  after  the  issuing  of  an  execution  against  property, 
as  prescribed  in  section  2458  of  this  act,  and  before  the  return 
thereof,  the  ludgmeut  creditor,  upon  proof,  by  affidavit,  or  other 
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competent  writteu  vvitioiict'.  tUut  the  judgment  debtor  haa  prop- 
erty, wh^ch  be  uujustly  rofUHes  to  apply  towaxdii  the  satiafaction 
of  the  judgment,  is  entitled  to  an  order,  requiring  the  judgment 
debtor  to  attend  and  be  examined  conceruiug  his  property,  at  a 
time  and  place  specitied  iu  the  order. 

Oo.   Proc.,   S  292,    BUtxI.    3. 

f  2437.  Warrant  of  arrest  Inntead  of  order. 

Upon  proof  entitling  a  judgment  creditor  to  aa  order,  under 
either  of  the  last  two  sections;  and  also  proof,  by  affidavit,  to 
the  satisfaction  of  the  judge,  that  there  is  danger  that  the  judg- 
ment debtor  will  leave  the  State,  or  conceal  hlmfielf,  and  that 
there  is  reason  to  believe  that  he  has  property,  which  he  un- 
justly refuses  to  apply  to  the  payment  of  the  judgment;  the 
iudge  may,  instead  of  making  fin  order,  issue  a  warrant  under 
his  hand,  reciting  the  facts  and  reQulring  the  sheriff  of  any  county, 
where  the  judgment  debtor  may  be  found,  to  arrest  him,  and 
bring  him  before  the  same  judge,  or  before  another  judge,  if 
the  case  is  one  where  the  warrant  must  be  returnable  to  an- 
other judge. 

Id.,  f  202,  BolNl.  4.  am'd. 

I  2488*  Id.  I  after  the  ordev  has  been  made* 

Where  the  facts,  specified  in  the  last  section,  are  made  to  ap- 
pear, as  therein  stated,  at  any  time  after  the  making  of  an  order, 
requiring  the  judgment  debtor  to  attend  and  be  examined,  and 
before  the  close  of  his  examination,  the  judge  may  issue  a  war- 
rant, as  therein  prescribed;  and,  if  necessary,  may  direct  the 
adjournment,  or,  if  the  return  day  of  the  order  has  elapsed,  the 
continuance  of  the  proceedings  under  the  order,  until  after  the 
return  of  the  warrant,  and  his  decision  thereupon. 

8  2489.  IVarranti  liow  vacated,  etc. 

A  warrant,  issued  as  prescribed  in  the  last  two  sections,  may 
be  vacated  or  modified,  as  prescribed  in  section  2433  of  this  act, 
with  respect  to  an  order. 

I  2440.  Undertaking  may  be  reanired,  etc. 

Where  a  judgment  debtor  has  been  arrested  and  brought  be- 
fore a  judge,  by  virtue  of  a  warrant,  issued  as  prescribed  in  this 
article;  and  it  appears  to  the  satisfaction  of  the  judge,  from  his 
examination,  or  other  proof,  that  there  is  danger  that  he  will 
leave  the  Btate,  or  conceal  himself,  and  that  he  has  property, 
which  he  has  unjustly  refused  to  aoply  to  the  satisfaction  of  tile 
judgment;  the  judge  may  make  an  order,  requiring  him  to  give 
an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  sDCcified  In  the  order,  to  the  effect,  that  he  will, 
from  time  to  time,  as  the  judge  directs,  attend  before  the  judge, 
or  before  a  referee,  appointed  or  to  be  appointed  in  the  proceed- 
inffs;  and  that  he  will  not,  until' discharged  from  arrest  by  virtue 
of  the  warrant,  dispose  of  any  of  his  property,  which  is  not  ex- 
empted from  seieure  by  section  2463  of  this  act.  If  be  fails  to 
comply  with  the  order,  the  judge  must  fortliwith,  by  warrant, 
coniniit  him  to  prison,  there  to  remain  until  the  close  of  the 
examination,  or  the  giving  of  the  rennire<l  undertaking;  except 
that  the  judge  may  direct  the  sheriff  to  produce  him,  from  timt 
to  time,  as  required  in  the  course  of  the  proceedings. 

Oo.  Proc,   iMirt  of  |  292,  subd.  4.  am'd. 

IM)4 
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{  S441.  Order  to  examine  pemon  haTlngr  property,  ote., 
of   fndflnueiit  debtor. 

Upon  proof,  by  affidavit,  or  other  competent  written  evidence, 
to  the  satisfaction  of  the  judge,  that  an  execution  against  prop- 
erty has  been  issued,  as  prescribed  in  section  2458  of  this  act, 
and  either  that  it  has  been  returned  wholly  or  partly  unsatis- 
fied, or  that  it  has  not  boon  returned;  and  also  that  any  per- 
Hon  or  corporation  has  personal  property  of  the  judgment  debtor, 
exceeding  ten  dollnrs  in  value,  or  is  indebted  to  liim  in  a  sum 
exciH'ding  ten  dollars;  the  judgnirnt  creditor  j.^  entitled  to  an  order, 
requiring  that  person  or  corporation  to  attend  and  be  examined 
concerning  the  debt,  of  other  pro[)erty,  at  a  time  an^.  place  speci- 
fied in  the  order.  The  judge  may,  in  his  discretion,  require  no- 
tice of  the  f^ubsequent  proccfdlngs  to  be  givrn  to  the  judgment 
debtor,  in  buch  a  manner  as  he  deems  jusl.  But  a  roceivcr  shall 
not  be  aipoii.ted  without  such  a  notice,  except  as  otherwise  pre- 
scribed in  article  second  of  this  title. 

Co.   Proc,   i  204.    See   §  2458,  post. 


I  S442.  Either  order  may  require  attendance  before  a 
referee. 

An  order,  requiring  a  person  to  attend  and  be  examined,  made 
pursuant  to  any  provision  of  this  article,  must  require  him  so 
to  attend  and  be  examined,  either  before  the  judge  to  whom  the 
order  is  returnable,  or  before  a  referee  designated  therein. 
Where  the  examination  is  taken  before  a  rcf(»roe,  he  must  cer- 
tify, to  the  judge  t^  whom  the  order  is  return nble.  all  the  evi- 
dence and  the  other  proceedings  taken  before  him. 

M..  I  »«. 

%  94 4&  Refevettoe  may'  bo  ordered  at  any  time. 

At  nny  tttlige  of  th-^  iroeeedings,  the  jtidge  to  whom  the  order 
Is  retnrnnble  may.  i^^  bis  discretion,  mnk^-  an  order,  directing 
that  nny  other  examination,  or  testimony,  be  taken  by.  or  -[hut  a 
question  arising  1  ^  reierrod  t'^  "  referee,  designated  in  the  ordrr. 
Where  a  q  nest  ion  is  so  referred,  the  referee  may  be  directed  to 
report  either  the  evidence  or  the  facts. 

Id.,  9  300. 

I  2444.  Proceedlnim  upon  examination  |  adjonrnment. 

Upon  an  examination  under  this  article,  erirli  answer  f  a 
party  or  witnesc  xaminec"  must  be  under  ontii.  A  cnrix^rMMoa 
must  attend  by,  anu  answer  under  the  njith  nf,  nn  ofliccr  thereof; 
and  the  judge  may.  in  his  discretion,  sp  rify  the  ollicor.  Klther 
party  may  be  examined  as  a  witness,  in  his  own  behalf,  and 
may  prodnce  and  examine  other  witnesses,  na  upon  the  trial  of 
an  action.  The  judge  or  referee  may  ndjonrn  nny  i)roceedings, 
under  this  article,  from  time  to  lime,  as  he  iliinks  prop(»r. 

Sut>«t!tutrd  for  Co.  Proc,  §§  2H2  and  29(),  or  bucIi  iiarts  thoioof  as  relate  to 
exsmlufltioDB. 

I  3445*  Referee  to  be  s^frorn. 

Unless  the  oartlc:  expressly  waive  the  referee's  oath,  a  ref- 
eree, appointed  as  prescribod  in  this  nrtiele.  must,  before  enter- 
ing upon  nn  examination,  or  taking  testimony,  snbseribi^  and  take 
an  oath,  that  he  will  faithfully  and  fairly  disehMrpe  his  duty 
Qpon  the  reference,  and  mnke  a  just  and  true  rei)ort,  according 

60ft 
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to  tbe  best  of  his  understanding.    The  oath  may  be  admUfaitered 
by  an  officer  designated  in  section  842  of  this  act,  and  mvst  be 
returned  to  the  judge,  with  the  report  or  testimony. 
See  i  1016,  ante. 

I  2446.  Order  permittlngr  person  indebted  to  pay  debt  to 
sheriff. 

At  any  time  after  the  commencement  of  a  special  proceeding, 
authorized  by  this  article,  and  before  the  appointment  of  a  re- 
ceiver therein,  or  the  extension  of  a  receivership  thereto,  the 
judge,  by  whom  th*  order  or  warrant  was,  gran  tea,  or  to  whom 
it  is  returnable,  may,  in  his  discretion,  upon  proof,  by  affidavit, 
to  his  satisfaction,  that  a  person  or  corporation  is  indebted  to  the 
judgment  debtor,  and  upon  such  a  notice,  given  to  such  persons, 
as  he  deems  just,  or  without  notice,  make  an  order,  permitting 
the  person  or  corporation,  to  pay  to  a  sheriff,  designated  in  the 
order,  a  sum,  on  account  of  the  alleged  indebtedness,  not  exceed^ 
ing  the  sum  which  will  satisfy  the  execution.  A  payment  thns 
made  is,  to  the  extent  thereof,  a  discharge  of  the  indebtedness, 
except  as  against  a  transferee  from  the  judgment  debtor,  in 
good  faith  and  for  a  valuable  consideration,  of  whose  rights  the 
person  or  corix>ration  had  actual  or  constructive  notice,  when  the 
payment  was  made. 

Ck>.  Proc.,  S  29;<t  am'd. 

S  2447.  Order  requiring  delivery  of  n&oney  or  property  to 
•lieriff  or  receiver. 

Where  it  appears,  from  the  examination  or  testimony  taken  in 
a  special  procef*ding  authorized  by  this  article,  that  tiie  judgment 
debtor  has,  in  his  possession  or  under  his  control,  mone^  or  ot^er 
personal  property,  belonging  to  him;  or  that  one  or  more  artides 
of  personal  property,  capable  of  delivery,  his  right  to  the  posses^ 
sion  whereof  is  not  substantially  disputed,  are  in  the  possession 
or  under  the  control  of  another  person;  the  judge,  by  whom  the 
order  or  warrant  was  granted,  or  to  whom  it  is  returnable,  may, 
in  his  discretion,  and  upon  such  a  notice,  given  to  such  persons, 
as  he  deems  just,  or  without  notice,  make  an  order,  directing 
the  judgment  debtor,  or  other  person,  immediately  to  pay  the 
money,  or  deliver  the  articles  of  personal  property,  to  a  sheriff, 
designated  in  the  order,  unless  a  receiver  has  been  appointed,  or 
a  receivership  has  been  extended  to  the  special  proceeding,  and 
in  that  case  to  the  receiver. 

Substituted  for  Co.  Proc.  (  287. 

I  2448.  Dnty  of  the  slieriff. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  property  is  de- 
livered, pursuant  to  an  order  made  as  prescribed  in  either  of  the 
last  two  sections,  does  not  then  hold  an  execution  upon  the 
judgment  against  the  property  of  the  judgment  debtor,  he  has 
the  same  rights  and  powers,  and  is  subject  to  the  same  duties 
and  liabilities,  with  respect  to  the  money  or  property,  as  if  tlie 
money  had  been  collected,  or  the  property  had  been  levied  upon 
by  him,  by  virtue  of  surh  an  execution;  except  as  otherwise  pre- 
scribed in  the  next  section. 

Co.  Proc.,  S  297.  ^^^ 
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S44A.  (AsA'd,  1S»2,}    Hofr  mosey  or  property  applied  to 
pAjr  the  Jvdflrmemt* 

After  a  receiyer  has  oeen  appointed,  or  a  receivership  has  been 
extended  to  the  special  proceeding,  the  judge  must,  by  onlor, 
direct  the  sheriff  to  pay  tne  money  or  the  proceeds  of  the  prop- 
erty, deducting  his  fees,  to  the  receiver;  or,  if  the  case  so  re- 
quires, to  deliver  to  the  receiver  the  property  in  his  hands.  But 
if  it  appears,  to  the  satisfaction  of  the  judge,  that  an  order,  r.p- 
pointing  a  receiver  or  extending  a  receivership,  is  not  necessary,  he 
may  by  an  order  reciting  that  fact,  direct  the  sheriff  to  apply  the 
money  so  paid,  or  the  proceeds  of  the  property  so  delivered,  upon 
an  execution  in  favor  of  the  judgment  creditor,  issued  either  be- 
fore or  after  the  payment  or  delivery  to  the  sheriff;  and  a  re- 
ceiver, appointed  pursuant  to  the  provisions  of  this  article,  may, 
on  leave  of  a  judge  having  power  to  appoint  such  receiver,  lease 
the  real  property  that  shall  come  into  his  possession  for  such  time 
as  shall  be  necessary  to  realize  moneys  sufficient  to  satisfy  the 
Judgment,  with  interest  thereon  and  costs  of  the  special  pro- 
ceeding. 

Oo.  Proc.,  U  207  and  288;  L.  1802,   cb.  202. 

I  24SO.  Balance  to  lie  paid  or  delivered  to  Judvniemt  deb* 
tor»  etc. 

Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in 
the  last  four  sections,  and  afterwards  the  special  proceeding  is 
discontinued  or  dismissed;  or  the  judgment  is  satisfied,  without 
resorting  to  that  money  or  property;  or  a  balance  of  the  money,  ' 
or  of  the  proceeds  of  the  property,  or  a  part  of  the  property, 
remains  in  the  sheriff*s  or  the  receiver's  hands,  after  satisfying 
the  judgment;  and  the  costs  and  e^menses  of  the  special  pro- 
ceeding; the  judge  must  make  an  order,  directing  the  sheriff  or 
receiver  to  pay  the  money,  or  deliver  the  property,  so  remaining 
in  his  hands,  to  the  judgment  debtor,  or  to  such  other  person  as 
appears  to  be  entitled  thereto,  upon  payment  of  his  fees  and  all 
other  sums  legally  chargeable  against  the  same. 

§  2491.  Judffe  may  enjoin  transfer,  etc,  of  property. 

The  judge  by  whom  the  order  or  warrant  was  granted,  or  to 
whom  it  is  returnable,  may  make  an  injunction  order,  restrain- 
ing any  person  or  corporation,  whether  a  party  or  not  a  party  to 
the  soecial  proceeding,  from  making  or  suffering  any  transfer  or 
other'  disposition  of,  or  interference  with,  the  property  of  the 
judgment  debtor,  or  the  property  or  debt,  concerning  which  any 
person  is  required  to  attend  and  ho  examined  until  further  di- 
rection in  the  premises.  Such  an  injunction  order  may  be  made 
simultaneously  with  the  order  or  warrant,  by  which  the  special 
proceeding  is  instituted,  and  upon  the  same  papers;  or  after- 
wards, upon  an  affidavit,  showing  sufficient  grounds  therefor. 
The  judge  or  the  court  may,  as  a  condition  of  granting  an  uppli- 
cation  to  vacate  or  modify  the  injunction  order,  require  the 
applicant  to  give  security,  in  such  a  sum  and  in  such  a  manner 
as  justice  requires. 

Co.  Pro<?..  ff  208  and  289,  amM. 

I  8453.  Mode  of  nervlce  of  certain  orders. 

An  injunction  order,  or  an  order  requiring  a  person  to  attend 
and  be  examined,  made  as  prescribed  in  this  article,  must  be 
served  as  follows: 

«07 
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1.  The  original  order,  under  the  hand  of  the  >adge  maki&ir  it, 
must  be  exhibited  to  the  person  to  be  served . 

2.  A  copy  thereof,  and  of  the  affidavit  upon  which  it  was  mivde, 
mnst  be  delivered  to  him. 

Service  upon  a  corporation  is  sufficient  if  made  upon  an  officer, 
to  whom  a  copy  of  a  summons  must  be  delivered,  where  a  si«iu- 
mons  is  personally  served  upon  the  corporation;  unless  the  Oihcer 
is  specially  designated  by  the  judge,  as  prescribed  in  section  2444 
of  this  act. 

Based  on  2  B.  8.  401,  S  44  (2  Edm.  417). 

I  2M63.  Service  of  a  warrant. 

The  sheriff,  when  he  arrests  a  judgment  debtor  by  virtue  of  a 
warrant,  issued  as  prescribed  in  this  article,  must  di»Uvor  lo  him 
*  copy  of  the  warrant,  and  of  the  nfficlarit  upon  which  it  was 
ifranted. 

8  2464.  Hovr  proceedlnsrn  dinrontiiiaed   or  df  Mm  limed. 

A  special  proceeding,  instituted  ns  prescribed  in  this  article, 
may  be  discontinuo<l  at  any  time,  upon  such  terms  as  justice 
requires,  by  an  order  of  the  judge,  made  upon  the  application 
of  the  judgment  creditor.  Where  Ihe  judgmt^iit  creditor  uurou- 
sonably  neglects  or  delays  to  procetMl.  or  where  it  appears  thai  his 
judgment  has  bt^^n  satisfied,  his  proceedings  inny  be  dismissed, 
upon  like  terms,  by  a  like  order,  made  uiK)n  the  application  <»f 
the  judgment  debtor,  or  of  the  plaintiff  in  a  judgment  cri*ditor's 
action  against  the  debtor,  or  of  a  judgment  creditor  who  has 
instituted  either  of  the  soecial  proceedings  authoriwd  by  this 
article.  Where  an  order  ai>pointing  a  receiver,  or  extending  n 
receivership,  has  been  made,  in  the  course  of  the  special  pro- 
ceeding, notice  of  the  application  for  an  order  specified  in  thi«» 
section,  must  be  given,  in  sueh  n  manner  as  the  judge  deems 
proper,  to  all  persons  interested  in  the  receivership,  as  far  as 
they  can  conveniently  be  ascertained. 

§  24S5.  Cosffi  to  Jndflrmpnt  creditor. 

The  judge  may  ma  lie  an  order  .i  Ho  wing  lo  the  judgment  creditor 
a  fixed  sum,  as  costs,  connisling  of  his  witnesses'  fees  and  other 
disliursemeuts,  and  of  a  sum.  in.  a<Mition  th(»reto.  not  exceeding 
thirty  dollars;  and  directing  the  payment  thereof  out  of  any 
money  which  has  come,  or  may  come,  to  the  hands  of  the 
reeeiver,  or  of  ihe  sheriff;  or,  within  a  time  specified  In  the 
order,  by  the  judgment  debtor,  or  other  person  against  whom 
the  Kpocial  proceeding  is  instituted. 

Co.  Proc,  g  301.  in  part,  am'd. 

$  2456.  Id.t  to  Jndsrineiit  debtor,  etc. 

Where  the  judgment  debtor,  or  other  pei*aon  against  whom  the 
special  procecnling  is  instituted,  has  been  examined  and  property, 
applicable  to  the  payment  of  the  judgment,  has  not  been  discov- 
ered in  the  course  of  the  special  proceeding,  the  judge  may 
make  an  order,  allowing  him  a  like  sum  as  costs;  and  directing 
the  payment  thereof,  within  a  time  specified  in  the  order,  by 
the  judgment  creditor:  or,  except  where  it  is  allowed  to  the 
judjonent  debtor,  out  of  any  money  which  has  come,  or  \qaj 
come,  to  the  hands  of  the  receiver  or  of  the  sheriff. 

Id.,  §  301,  in  part,  am*d. 
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I  2457.  [Am'd,  lOllJ.  Dtiwobecllence  to  order;  ho^v  pan- 
labed. 

A  person  who  refuses,  or  without  sufl5cient  excuse  neglects, 
to  obey  an  order  of  a  judge  or  referee,  made  pursuant  to  the 
last  two  sections,  or  to  any  other  i>r(»vL^iuu  of  this  artich\  and 
duly  served  upon  him,  or  an  oral  direction,  given  directly  to 
him  by  a  jud.fi:e  or  referee,  in  the  course  of  the  sp(»cial  proceed- 
ings; or  to  attend  beforo  a  judire  or  referee,  according  to  the  com- 
mand of  a  subpoena,  dul.v  served  upon  him,  mny  be  punished  by 
the  judge  of  or  by  the  court  out  of  which  the  exccntiiui  was 
issued,  by  the  county  judge,  tlie  spcciaJ  county  judge,  or  the 
spe<'iul  surrogate  of  the  county  to  which  the  execution  was  issued, 
or  by  the  city  court  of  the  city  of  New  York  or  a  justice  tliereof, 
if  the  proceedings  were  instituted  before  such  court  or  any  justice 
thereof,  as  for  a  contempt. 

to.  Prw.,  S  302.  See  f  22SG.  Am'd  by  L.  1911,  ch.  558,  in  effect  Sept. 
1,    11*11. 

S  24R8.  (Am*d,  1SK1.  1Hf»7.i  I  poit  what  Jndvment  and  to 
'wliat  cottittr  tlie  execution  ninHt  ha«e  iMNued. 

In  order  to  entitle  a  iudgnient-creditor  to  nmintnin  either  of  the 
spe«'ial  proceedings  autnurized  by  this  article,  the  judgment  must 
have  been  rendered  upon  the  judgment  deijtor's  appearance  or  per- 
sonal service  of  the  summon*  upon  him,  lor  a  sum  not  less  than 
twenty-tive  dollars  or  substituted  scrviie  of  the  summons  upon 
him  in  accordance  with  section  four  luuulretl  and  thirty-six  of  the 
code  of  civil  procedure;  and  the  execution  must  have  been  issued 
out  of  a  court  of  record;  and  either: 

1.  To  the  sheriff  of  tlie  county  where  the  judgment  debtor  has, 
at  the  time  of  the  commerccmcnt  of  the  special  proceedings,  a 
place  for  the  regular  transaction  of  business  in  person;  or, 

2.  If  the  judgment  debtr)r  is  then  a  resident  of  the  state,  to  the 
sheriff  of  the  county  where  he  resides;  or. 

3.  If  he  is  not  then  a  resident  c>f  the  state,  to  the  sheriff  of  the 
coiintv  where  the  judgment-roll  is  tiled  unless  the  (execution  was 
issued  out  of  a  court  other  than  that  in  which  the  judgment  was 
rendered,  and,  in  that  case,  to  the  sheriff  of  the  county  where  the 
transcript  of  the  judgment  is  filed. 

Id.,    part   of   fi   292.    am'd;   L.    1«07.    ch.    \^.     In  offset   Sopt.    1,   1S07. 

I  2450.  In  -v^-hat  county  JndKnient  4lel>tor,  hlM  bailee,  etc., 
ntniit   attend. 

If  the  judgment  debtor,  or  other  person,  reciuired  to  attend 
and  be  exHUiined.  as  prescribe*!  in  tliis  article,  or  the  ofticer  of 
a  corporation.  re(iuired  to  attend  in  its  behalf,  is,  at  the  time  of 
the  service  of  the  order  upon  him.  a  n'sideut  of  the  State,  or 
then  has  an  offlr<»  within  the  State,  for  the  retjular  transaction 
of  liusiness,  in  person,  he  cannot  be  compelled  to  attend,  pursunnt 
to  the  (»rder,  or  to  any  adjournment,  at  a  ]>lace  without  the 
county  wherein  his  residence  or  place  of  business  is  situated. 

M..  \  2W2. 

f  24<M>.  [Ain*d,  1H81.I  No  perHon  cxcuiied  from  anii^veringr 
on   the  ground   of  fraud. 

A  party  or  a  witness,  examined  in  a  special  proceeding,  au- 
thorized by  this  article,  is  not  excused  from  answering  a  ques- 
tion, on  the  ground  that  his  examination  will  tend  to  convict  him 
of  the  commission  of  a  fraud;  or  to  prove  that  he  has   been   a 

<JOU 
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pnrty  or  privy  to,  or  knowing  of,  a  conveyance,  assignment, 
tranHfor,  or  other  disposition  of  property  for  any  purpose;  or  that 
he  or  another  person  claims  to  be  entitled,  as  against  the  judg- 
ment creditor,  or  a  receiver  appointed  or  to  be  appointed  in  the 
special  proceeding,  to  hold  property,  derived  from  or  through  the 
judgment  debtor,  or  to  bo  discharged  from  the  payment  of  a 
debt  which  was  due  to  the  judgment  debtor,  or  to  a  person  in 
his  behalf.  But  an  answer  cannot  be  used,  as  evidence  against 
the  person  so  answering  in  a  criminal  action  or  criminal 
proceeding. 
Co.    rroc.    g   292,    am'd. 

S  24411.   TAni'd,    lftOQ.1       Proceedlnarn    where    Jndvment    1« 
amrnliiHt  Joint  debtom. 

When  the  execution  was  issued  as  prescribed  in  section  nine- 
teen hundred  and  thirty-four  or  seetitm  nineteen  hundred  and 
forty-one  of  this  act,  a  debt  due  to,  or  other  personal  property 
owned  by,  one  or  more  of  the  defendants  not  summoned,  jointly 
with  the  defendants  summoned,  or  with  any  of  them,  may  ne 
reached  by  a  special  proceeding,  instituted  as  prescribed  in  this 
article,  and  founded  upon  the  judgment. 

Id..  S  294.  am'd.     Soe  S  1871,  ante.     L.  1900,  ch.  217.     la  effect  Sept  1, 
1900. 

g  24<{2.  ProceodlnffTM    commenced    before    one   Jndfre    may 
be  continued  before  another. 

Sections  20.  52,  and  279  of  this  act  apply  to  a  special  proceed- 
ing, instituted  as  prescril>ed  in  this  article:  and  the  judge  before 
whom  it  is  continued,  as  prescribed  in  either  of  those  sections, 
is  deemed  to  be  the  judge  to  whom  an  order  or  warrant  is  re- 
turnable, for  the  purpose  of  any  provision  of  this  or  the  next 
article. 

§  24<I3.    lAniM,    1886,    lf>OS.]       ^MThat    property    canaot    be 
reached. 

This  article  does  not  authorize  the  seizure  of,  or  other  inter- 
ference with,  any  property  which  is  expressly  exempt  by  law 
from  levy  and  sale  by  virtue  of  an  execution;  or  any  money, 
thing  in  action  or  other  property  held  in  trust  for  a  judgment 
debtor,  where  the  trust  has  been  created  by,  or  the  fund  so  held 
in  trust  has  proceeded  from,  a  person  other  than  the  judgment 
debtor;  or  the  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  within  sixty  days  next  before  the  institution 
of  the  special  proceeding;  when  it  is  made  to  appear  by  his  oath 
or  otherwise,  that  those  earnings  are  necessary  for  the  use  of  a 
family,  wholly  or  partly  supported  by  his  labor. 

L.    IHm,  oh.   2().     Am'd  by  L.  1908.  ch.  278.     In  effect  Sept.  1,  190S.     Se« 
3    1812;   Tax   U,    g    259. 
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A&TICI«E}  SBCOND. 

The  receiver, 

Ote.  3404.  When  and  how  leceiver  may  be  appointed. 
2465.  Notice  to  other  creditors. 

2406.  Only  one   recelrer  to  be  appointed.    Former  recelTerthlp  maj   be 
extended. 

2467.  Order  to  be  filed  and  recorded. 

2468.  When  property  U  rested   In  recelTOr. 

2460.  How  recelrer's  title  to  personal  property  extended  by  relation. 

2470.  Gonnty  clerk  to  record  orders,  etc.;  penalty  for  neglect. 

2471.  RecelTer  to  be  subject  to  control  of  conrt. 

I  2464*  'When  and  liotr  reoetirer  may  be  appointed. 

At  any  time  after  making  an  order,  requiring  the  judgment 
debtor,  or  any  other  person,  to  attend  and  be  examined,  or  issuiDg 
a  warrant,  as  prescribed  in  article  first  of  this  title,  the  judge 
to  whom  the  order  or  warrant  is  returnable  may  make  an  order, 
appointing  a  receiver  of  the  property  of  the  judgment  debtor. 
At  least  two  days'  notice  of  the  application  for  the  order  appoint- 
ing a  receiver,  must  be  given  personally  to  the  judgment  debtoi-. 
anless  the  judge  is  satisfied  that  he  cannot,  with  reasonable  dili- 
gence, be  found  within  the  State:  in  which  case,  the  order  must 
recite  that  fact,  and  may  dispense  with  notice,  or  may  direct 
notice  to  be  given  in  any  manner  which  the  judge  thinks  proper. 
But  where  the  order  to  attend  and  be  examined,  or  the  warrant, 
has  been  served  upon  the  judgment  debtor,  a  receiver  may  be 
appointed  upon  the  return  day  thereof,  of  at  the  close  of  the 
examination,  without  further  notice  to  him. 

Co.  Proc.,  f  208. 

I  24C6.  Hotfee  tm  other  eredltors. 

Tfte  judge  must  ascertain,  if  prRCticable,  by  the  oath  of  the 
iadgment  debtor,  or  otherwise,  whether  an  action,  specified  In 
article  first  of  title  fourth  of  chapter  fifteenth  of  this  net.  or  a 
si)ecial  proceeding  instituted  as  prescribed  in  articlo  first  of  this 
title,  is  pending  against  the  judgment  drbtor.  If  either  is  p  nd'ng. 
and  a  receiver  has  not  been  appointed  therein,  notice  of  the 
application  for  the  appointment  of  a  receiver,  and  of  all  the  sub- 
sequent proceedings  respecting  the  receivership,  mnst  be  givon, 
in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it. 

Id.,  part  of  f  2S6. 

I  246e.  Only  one  receiver  to  be  appointed.  Former  re- 
eelvershlp  may  be  extended. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall 
be  appointed.  Where  a  receiver  thereof  hns  already  b*»en  np- 
nointed,  the  judge,  instead  of  making  the  o'-der  prescribed  in  the 
Iwst  section  but  one.  must  makp  an  order,  extending  the  receiver- 
ship to  the  special  proceedine  before  h?ni.  Such  an  order  gives 
to  the  judgment  creditor  the  same  ricrhts  as  if  a  receiver  was 
then  appointed  upon  his  application;  including  the  right  to  apply 
to  the  court  to  control,  direct,  or  remove  the  receiver,  or  to  sub- 
ordinate the  proceedings  in  or  by  which  the  receiver  w«i 
appointed,  to  those  taken  under  his  judgment. 

Id.,  part  of  I  298.    See  Boles  84  and  %. 
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i  24«T.  Order  to  be  Aled  AUd  refSOi«i«d. 

An  order  appointing  a  receiver,  or  extending  a  receivership, 
must  be  tiled  in  the  office  of  ine  clerk  of  the  county,  wherein 
the  judgment-roll  in  the  action  is  filed;  or,  if  the  special  pro* 
ceeding  is  founded  upon  an  execution  issued  out  of  a  court, 
other  than  that  in  which  the  judgment  was  rendered,  in  the 
office  of  the  clerk  of  the  county,  wherein  the  transcript  of  the 
judgment  is  tiled. 

Co.    Proc,    part  of  ff  298. 

I  24({8.  When  propertr  !•  vested  In  rceelver. 

The  property  of  the  judgment  debtor  is  vested  in  a  receiver, 
who  has  duly  qualifuHl,  from  the  time  of  filing  the  order  appoint- 
ing liim,  or  extending  his  receivership,  as  the  case  may  be; 
subject  to  the  following  exceptions: 

1.  Real  pro[)erty  la  vostpd  in  the  receiver,  only  fr<»ni  the  time 
when  the  ordor,  or  a  certified  copy  thereof,  ns  the  case  may  be, 
is  filed  with  the  vh'Tk  of  the  county  where  it  is  situated. 

2.  Where  the  judgment  debtor,  at  tli<^  time  when  the  ordop 
is  filed,  resides  in  another  county  of  tbo  Stnt\  his  personal  prop- 
erty is  vested  in  the  receiver  only  from  the  time  wlien  a  copy 
of  the  order,  eertifiod  by  the  rlork  in  whose  office  it  is  recorded, 
is  filed  with  the  clerk  of  the  county  where  ho  resides. 

M.,   S  208. 

I  S468.  HoTT  recelTer'a  title  to  peraona.1  propertx  ez« 
tended  by  relation. 

Where  the  receiver's  title  to  persons  1  property  has  become 
vested,  as  prescribed  in  the  last  section,  it  also  extends  back 
by  relation,  for  the  benefit  of  the  judgment  creditor  in  whose 
behalf  the  special  proceodinff  was  instituted  as  foilovs: 

1.  Where  au  order,  re<iuiriug  the  judgment  debtor  to  attend 
and  be  examined,  or  a  warrant,  requiring  the  sheriff  to  arrest 
him  and  bring  him  before  the  judge,  has  be<»n  servetl,  before  the 
appointment  of  the  rereivor,  or  the  extension  of  the  receivership, 
the  receiver's  title  extends  back,  so  as  to  include  the  personal 
oroperty  of  tho  judgment  debtor,  at  the  time  of  the  serviee  of 
the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  speeified 
in  the  foregoing  subdivision,  but  an  order  has  been  made,  requir- 
ing a  person  to  attend  and  l)e  examined,  concerning  i)roperty 
belonging,  or  a  debt  due.  to  the  judgment  debtor,  the  receiver's 
title  extends  to  the  personal  property  belonging  to  the  judgment 
debtor,  which  wjih  in  the  hands,  or  under  the  control,  of  the 
person  or  corporntiou  thus  required  to  attend,  at  the  time  of  the 
service  of  tlie  order:  and  to  a  debt  then  due  to  hlra  from  that 
person  or  corpornli<in. 

U.  In  every  oilier  cnxe  where  notice  of  the  application  for  the 
appointment  of  f]»e  receiver  was  given  to  the  judgment  debtor, 
the  receiver's  title  extends  to  the  personal  property  of  the  judg* 
meat  debtor,  ;it  the  time  when  the  notice  was  served,  either 
personally  or  by  complying  witli  the  ro(iuireraeuts  of  an  order, 
prescribing  a  siibstitiite  for  per.sonal  service. 

4.  Where  the  caH(»  is  within  two  or  more  of  the  foregoing  sub- 
divisions of  this  s(Mtion.  the  rule  most  favorable  to  the  judgment 
creditor  must  be  ndopted. 

fS.  (Adiiod,  isj>a. I  Xo  person  shall  be  appointed  a  receiver  in 
this  State  who  is  not  a  resid^r'nt  thereof,  nor  shall  any  person 
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continue  to  act  as  receiver  after  he  ceases  to  be  a  resident  thereof, 
and  the  judgment  creditor  may  apply  to  the  court  or  judge  that 
appointed  such  receiver,  within  thirty  days  after  said  receiver 
CMOTB  to  b«  a  resident  of  t^ris  State,  for  the  appointment  of  anothei 
person  in  his  place,  upon  such  notice  to  the  persons  interested 
as  the  court  or  judge  may  direct. 

Bot  this  section  does  not  affect  the  title  of  a  purchaser  in  good 
faith,  without  notice,  and  for  a  valuable  consideration;  or  the 
payment  of  a  debt  in  good  faith,  and  without  notice. 

I  2470.  County  cleric  to  record  order*,  etc.)  penalty  for 
neslect. 

Each  county  clerk  must  keep  in  his  office  a  book,  indexed  to 
the  names  of  the  judgment  debtors,  styled  *'  book  of  orders  ap- 
pointing receivers  of  judgnient  debtors".  A  county  clerk,  in  whose 
o'liice,  an  order  or  a  certified  copy  of  an  oiuer  is  hied,  as  pre- 
scribed in  section  2467  or  section  2468  of  this  act,  must  imme- 
diately note  thereupon  the  time  of  filing  it,  and,  as  soon  as 
practicable,  must  record  it,  in  the  book  so  kept  by  him.  He 
must  also,  upon  request,  furnish  forthwith  to  any  party  or  per- 
son interested,  one  or  more  certified  copies  thereof.  For  each 
omission  to  comply  with  any  provision  of  this  section,  a  county 
clerk  forfeits,  to  the  party  aggrieved,  two  hundred  and  fifty  dol- 
lars, in  addition  to  all  damages  sustained  by  reason  of  the 
omission. 
Co.  Proc..  f  298.    Se«  {§  1247  and  1248.  ante. 

I  2471.  [Aiii*cl,  191  n.l  Receiver  to  l>e  nabjeot  to  control  of 
court. 

A  receiver,  appointed  as  prescribed  in  this  article,  is  subject 
to  the  direction  and  control  of  the  court  out  of  which  the  cxocn- 
tion  was  i.s8ucd,  except  where  a  receiver  is  appointed  by  the 
.-ity  court  of  the  city  of  New  York  or  a  justice  theri'of,  he  is  sub- 
ject to  the  direction  and  control  of  the  city  court  or  a  justice 
thereof.  Where  an  ord(»r  has  been  made,  extending  a  receiver- 
ship to  a  special  proceeding  founded  upon  a  subsequent  jutlg- 
nient,  the  control  over,  and  direction  of.  the  receiver,  with  respect 
to  that  judgment,  remain  in  the  court  to  whose  control  and 
direction  he  was  originally  subject. 
•    Am'd,  L.   1913,  ch.  480.     In  vtToct  R<Tt.  1,  1913. 

013 
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TITLE  Xm. 

Prooeedings  to  compel  the   delivery    of  books  to  a  puuio 

officer. 

See.  2471a.  DeliTery  of  books  and  papen,  bow  enforced. 

I  2C47tR.    iRopealcMl    bv    L.    1900,    ch.    51.      See   ConBolidatr-^ 
Laws,  tit.  Public  Officers  Law,  §  80.] 
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CHAPTER  XVIII. 
Surrogates'  Courts,  and  Proceedings  Therein. 

TRLI  L~  OmaltttlOB*  JartidletloM,  amd  Pow«n  of  the  Co«rt.  Ihilioi, 
P«w«ri,  ftM  DiMblliUes  of  tko  Svrrogato,  Asd  the  Ofleort 
•f  the  Coart.    HUMlUBMat  ProTlsloaa. 

TRLS  IL—  PivvlatOBi  ■olftiUir  GoMrslly  to  tko  Procoodingt  U  Sarrofatoi' 
O^artt,  ABd  to  AppoaU  tnm  ikooo  Coaita. 

TITLE  III.— 0f«mttBf  aad  BotoIcUc  Probate,  Lettein  Teitamentftrx,  and 
I«ttors  of  Adtoinlitrotloa.    Porelirit  Willi ;  ABcttUry  Letten. 

TITLE  IT.~-ProeoodlBni  hj  or  OffaUtt  •■  Sxeeator  or  AdMlBletrmlor,  ToBch* 
iBf  the  IdMlBiitrAtioB  aad  SottloMeat  of  the  KetAte. 

TITLE  T.—  DUpoiltloa  of  the  DeoodoBt'a  Boal  Proaorty,  for  the  ParMoat  of 
Debts  aad  tfaaoral  Sx^aees.    DiftrlbatioaoftheProeoodi. 

TITLE   TI.— Prorliloaa  Belatlag  to  a  Tettaaieatary  Traetee. 

TITLE  m.—  Proritioai  Belatlag  to  a  Gaardiaa. 

TITLE  L 

Organization,  juxiidiction,  and  powers  of  the  court.  J>atie% 
powers,  and  disabilities  of  the  surrogate,  and  the  officers 
of  the  court.    Miscellfineous  provisions. 

Article  1.  Jurledictioii   of   the   court,    end    authority   of   tbe   eurrogate. 

2.  General    duties   and   disabilities   of    tbe    surrogate,    or   temporary 

surrogate, 
t.  Clerics;  stenographers;   miscellaneous  proTlslons. 

ARTICLES  FIRST. 

JuriadicHon  of  the  eourt,  and  authority  of  the  aurroQoH, 

See.  3472.  General  Jurisdiction  of  surrogate's  court. 
2478.  Presumption  of  jurisdiction. 
2474.  Jurisdiction  not  lost   by  defect   in   record. 
2476.  Effect  of  exercise  of  jurisdiction. 

2476.  EzcluslTO  Jurisdiction. 

2477.  Ck>ncurrent  Jurisdiction   of   two  or  more   surrogates. 

2478.  Jurisdiction,   bow   afPected    by   locality   of   debts. 

2479.  Jurisdiction  In  new  or  altered  county. 

2480.  Id.;   transfer  of  proceedings   to  proper  county. 

2481.  Inddental  powers  of  tbe  surrogate. 

2482.  Application  of  chapter;  confirmation  of  previous  acts. 

f  2473.  Cteneral  fnrladletlon  of  avrrosrate'a  court. 

Each  surrogate  must  hold,  within  his  county,  a  court,  which 
has,  in  addition  to  the  powers  conferred  upon  it,  or  upon  the 
surrogate,  by  special  provision  of  law,  juriHdiotion,  as  follows: 

1.  To  take  the  proof  of  wills;  to  admit  wills  to  probate:  to  re- 
Toke  the  probate  thereof;  and  to  take  and  revoke  probate  of 
heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters  of  ad- 
ministration, and  to  appoint  a  successor  in  place  of  a  person 
whose  letters  have  been  revoked. 

S.  To  direct  and  control  the  conduct,  and  settle  the  accounts, 
of  executors,  administrators,  and  testamentary  trustees;  to  re- 
move testamentary  trustees,  and  to  appoint  a  successor  in  place 
of  s  testamentary  trustee  so  removed. 
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4.  To  enforco  the  payment  of  debts  and  li^gacies;  the  distribu- 
tion of  the  estates  of  decedents;  and  the  payment  or  delivery,  by 
executors,  aduiinistratoi'«,  and  testam^ntAfy  trustees,  of  mouey 
or  other  i)roperty  iu   their  possessioUf   belonging  to  tlie  estate. 

5.  To  direct  the  disp«Aidon  of  rtwl  pnuierty,  tnd  interests  in 
real  property,  of  decedents,  for  the  payment  of  their  debts  and 
fuueral  expen^cH,  and  the  disposition  uf  the  proceeds  thereof. 

U.  To  administer  ^u.stiee,  in  all  matt  en  relating  to  the  affairs 
of  decedents,  according  to  the  provislo na  of  the  statutes  relating 
thereto. 

7.  To  appoint  and  reiuove  guardians  for  infaatA:  to  compel  the 
payment  and  delivery  by  them  of  money  or  othtJr  property  be- 
longing to  their  wards;  and,  in  the  t-attes  specially  prescril>ed  by- 
law, to  dirtM't  and  control  their  conduct,  and  settle  their  accounts. 

8.  {Added,  iw>s.]  To  settle  the  accounts  of  a  father,  mother 
or  other  relative  having  the  rights,  powers  and  duties  of  a 
guardian  iu  socage,  and  to  compel  tlie  payment  and  (lcliv«y  of 
money  or  other  property  belonging  to  the  ward. 

[New.]     L.  190a,  cb.  407.     In  fttteet  Sent.  1«  lOOS. 

This  jurisdiction  must  be  exercised  in  the  cases,  and  In  the 
manner,   prescribed  by  statute. 

2  R.  S.  220.   S  1  (2  Edm.  229) ;  also  L.  1S74,  ch.  267  (9  Edm.  884). 
§  2472-a.  [Added,    1910.]      Idem. 

The  surrogate'  court  has  also  jurisdiction  irpon  a  judfcfal 
accounting  or  a  proceeding  for  tlie  payment  of  a  legacy  to  ascer- 
tain the  title  to  any  legacy  or  distributive  share,  to  net  off  a 
debt  against  the  same  and  for  that  purpose  ascertain  whether  the 
debt  exists,  to  aflfcct  the  accounting  party  with  a  cnnstmctiTe 
trust,  and  to  exercise  all  other  power,  legal  or  e<iuitable,  neces* 
sary  to  the  complete  disposition  of  the  matter.  He  must 
order  the  trial  of  any  controverted  question  of  fact  of  "wnieh 
either  party  has  constituiioual  right  of  trial  by  jury  and  season- 
ably demands  the  same. 

AOdca,  L.  1910,  ch.   570.     la   effect  S«pt  I,  1910. 

S  217.1.   [Am'dy   lUlO.]      PreHnniptlon   of  Jnrlsdlctlon. 

Where  the  jurisdiction  of  a  surrogate's  court  to  make,  in  a 
case  specified  in  the  last  two  .sections,  a  decree  or  otlM*r  deter- 
mination, is  drawn  in  (luestion  collaterally,  and  the  nwessary 
parties  were  duly  cited  or  appcjireil,  the  jurisdiction  is  presump- 
tively, and,  in  the  a>»sencc  of  fraud  or  collusion,  conclusively, 
establishi'd,  by  an  allegation  of  the  jurisdictional  faetn,  con- 
tained in  a  written  i>e(ition  or  answer,  duly  veritie<l.  nsed  in 
the  surrogate's  court.  The  fact  that  the  parties  were  duly  cited 
is  presumptively  proved,  by  a  recital  to  that  effect  in  the  decree. 

L.  ISTO,  cb.  239,   S  1.     Aui'd,  L.  1910,  di.  570.     Jii   «ffts:t   Jlt>pt.    X,    1910. 

S  2474.  JnrlNdictton  not  loat  by  defeet  in  veeord. 
The  surrogate's  c«nirt  obtains  jurisdiction  in  every  case  by  the 
exisleui'e  of  the  jur)sdi<tional  facts  prescribed  by  statute,  and 
by  the  citation  or  appearance  of  the  necessary  partieH.  An  ob- 
jection to  a  dei'iee  ov  other  determination,  founded  upon  «n 
omission  therein,  or  in  the  i)apers  upon  which  it  was  founded, 
of  the  recital  or  proof  of  any  fact  necessary  to  jurisiliction,  which 
actually  existed,  nv  the  failure  to  take  any  intermediate  pro- 
ceeding, required  by  law  to  be  taken,  is  available  only  uimui 
ap|>eal.  Hut.  for  the  better  protection  of  any  party,  or  other 
person  interested,  the  surrogate's  court  may,  in  ita  disereti«>n. 
allow  such  a  defect  to  be  sup]ilied  liy  amendment. 

L.    1^00.   (h.   200.    S   1    (7   EJia.  'ilWlK   L.   1870,  cb.  S60,  |  1,  and   L.   1872. 
Ch.   92    (0    Ediii.    327j.  <I10 
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I  247S.  Kffect  of  exercise  of  |ui*liicltetton. 

Jurisdiction,  once  duly  exercised  over  any  matter,  by  a  aurro- 
gate's  court,  excludes  the  Bubsequeut  exercise  of  jurindictiou  by 
another  surrogate's  court,  over  the  same  matter,  and  all  its  inci- 
dentSy  except  as  otherwise  specially  prescribed  by  law.  Where 
a  guardiau  has  been. duly  appointed  by,  or  letters  testameutiiry 
or  of  administration  have  been  duly  issued  from,  or  any  other 
special  proceeding*  has  been  duly  commenced  in,  a  surrogate's 
court  having  jurisdiction,  all  further  proceedings,  to  be  taken  in 
a  surrogate's  court,  with  respect  to  the  same  estate  or  matter, 
must  be  taken  in  the  same  court. 

2  R.  B.  228.  f  12  (2  Edm.  232);  2  A.  S.  61,  |  28  (2  EUm.  61);  2  R.  S.  117. 
124  (2  Edm.  121). 

I  2470.  BxelmilTe  Jnrladlctjlom* 

The  surrogate's  court  of  each  county  has  jurisdiction,  exclusive 
of  every  other  surrogate's  court,  to  take  the  proof  of  a  will,  and 
to  grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires,  in  either  of  the  following 
cases: 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resident 
of  that  county,  whether  his  death  hapi^ened  there  or  elsewhere. 

2.  Where  the  decedent,  not  being  a  resident  of  the  State,  died 
within  that  county,  leaving  personal  property  within  the  State, 
or  leaving  personal  property  which  has,  since  his  death,  come 
into  the  State,  and  remains  unadministered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  State,  died 
without  the  State,  leaving  personal  property  within  that  county, 
and  no  other;  or  leaving  personal  proi)erty  which  has,  since  his 
death,  come  Into  that  county,  and  no  other,  and  remains  unad- 
ministered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a 
resident  of  the  State,  and  a  petition  for  probate  of  his  will,  or 
for  a  grant  of  letters  of  administration,  under  subdivision  second 
or  third  of  this  section,  has  not  been  filed  in  any  surrogate's 
court;  but  real  property  of  the  decedent,  to  whieh  the  will  relates, 
or  which  is  subject  to  disposition  under  Title  fifth  of  this  chapter, 
is  situated  within  that  county,  and  no  other. 

2  R.  8.  73,  §  23  (2  Edm.  75);  L.  1837.  ch.  iOO,  g  1  (4  Edm.  48C>).    See  §  2503. 

{   84T7.  Conenrrent  Jarlniliptlon   of   t'WO    or   more   norro* 


Where  personal  property  of  the  decedent  is  within,  or  comes 
into  two  or  more  counties,  under  the  circumstances  specified  in 
subdivision  third  of  the  last  section;  or  real  property  of  the  dece- 
dent is  .viituated  in  two  or  more  counties,  under  the  circumstances 
specified  in  subdivision  fourth  of  the  lust  section;  the  surrojjate's 
courts  of  those  comities  have  concurrent  jurisdiction,  exclusive 
of  every  other  surrogate's  court,  to  take  the  proof  of  the  will 
and  grant  letters  testamentary  therenpon,  or  to  grant  letters  of 
administration,  as  the  case  refjuires.  But  where  a  p<'tition  for 
probate  of  a  will,  or  for  letters  of  administration,  has  been  duly 
filed  in  either  of  the  courts  s«>  possessing  concurrent  jurisdiction, 
the  jurisdiction  of  that  court  excludes  that  of  the  other. 

Id..  S  24.  am'd. 
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I  22478.  Jarladlction,  bow  affected  by  locality  of  debts. 

For  the  purpose  of  conferring  jurisdiction  upon  a  surrogated 
court,  a  debt,  owing  to  a  decedent  by  a  renident  of  the  State,  is 
regarded  as  personal  property,  situated  within  the  county  where 
the  debtor,  or  either  of  two  or  more  joint  debtors,  resides;  and 
a  debt,  owing  to  him  by  a  domestic  corporation,  is  regarded  as 
personal  property,  situated  within  the  county  where  the  principal 
office  of  the  corporation  is  situated.  But  the  foregoing  provision 
does  not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note, 
or  other  instrument  for  the  payment  of  money  only,  in  terms 
negotiable,  or  payable  to  the  bearer  or-  holder.  Such  a  debt, 
whether"  the  debtor  is  a  resident  or  a  non-resident  of  the  State, 
or  a  foreign  or  a  domestic  government.  State,  county,  public 
officer,  association,  or  corporation,  is,  for  the  purpose  of  so  con- 
ferring jurisdiction,  regarded  as  personal  property,  at  the  place 
where  the  bond,  note,  or  other  instrument  is,  either  within  or 
without  the  State. 

f  2479.  [Am*d,  1883.]  Jurisdiction  In  new  or  altered 
county. 

Where  a  new  county  has  been  heretofore,  or  is  hereafter 
erected,  or  territory  has  been  heretofore,  or  is  hereafter  trans- 
ferred from  one  county  to  another,  the  jurisdiction  of  the  surro- 
gate's court  of  each  of  the  counties  affected  thereby,  to  take  the 
proof  of  a  will,  or  to  grant  letters,  depends  upon  the  locality, 
when  the  petition  is  presented,  of  the  place,  where  the  property 
of  the  decedent  is  situated,  or  where  the  event  occurred,  as  the 
case  may  be,  which  determines  jurisdiction.  If,  before  the  erec- 
tion of  the  new  county,  or  the  transfer  of  the  territory,  letters 
have  been  granted,  upon  the  ground  that  the  decedent  died  or 
resided  within  the  county,  the  surrogate's  court  from  which  they 
were  issued,  has  exclusive  jurisdiction  of  the  estate,  and  of  all 
matters  incidental  thereto;  and  if  thp  place  where  the  decedent 
died  or  resided  is  embraced  within  another  county,  certified  copies 
of  any  papers  or  proceedings,  filed,  entered,  or  recorded  in  the 
surrogate's  court  thereof,  must  be  furnished,  on  the  payment  of 
the  fees  therefor,  by  the  proper  officer,  to  any  person  interested 
in  the  estate:  and,  upon  the  latter's  request  and  payment  of  the 
fees  therefor,  (he  proper  officer  of  the  court  so  having  jurisdiction 
must  file,  enter,  or  record  the  same,  in  like  manner  and  with  like 
pffe(;t  as  the  originals.  Where  the  letters  were  granted  upon  any 
ground,  other  than  the  deced.nt's  death  or  residence  within  the 
rounty,  the  jurisdiction  of  the  court  from  which  they  were  issued. 
remains  unaffected  by  any  change  in  the  territorial  limits  of  it« 
pounty. 

L.  1870.  oh.  20.  II  1  and  2  (7  Edm.  582);  L.  1883,  ch.  56. 

I  2480.  Id.t  trauflfer  of  proceedfnir«  to  propep  covntr- 

A  special  proceeding  pending  in  a  surrogate's  court,  whose  juris- 
diction to  entertain  the  same  is  taken  away  by  the  provisions  of 
the  last  section,  or  in  coMse<nienoe  of  the  erection  of  a  new 
county,  or  the  nltemtion  of  the  territorial  limits  of  a  county, 
after  this  aet  takes  effect,  miwt  be  transferred,  by  order  of  the 
court  in  which  it  is  p(>ndiiig.  to  the  surrogate's  court  having 
jurisdiction:  and  the  latter  court  has  the  same  jurisdiction, 
power,  and  authority  with  respect  thereto,  which  the  former 
court  would  have  had.  if  the  territorial  limits  of  ita  county  had 
not  been  changed. 

«18 
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S  2481.  [Am'd*  1909.]    Incidental  pofrers  of  the  ■nrroarnte* 

A  surrogate,  in  court  or  ont  of  court,  as  the  case  reqidres,  has 
power: 

1.  To  issue  citations  to  parties,  in  any  matter  within  the  jurib' 
diction  of  his  conrt;  and,  in  a  case  prescribed  by  law,  to  compel 
the  attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proceeding 
in  his  court;  and  where  all  persons  who  are  necessary  parties 
have  not  been  cited  or  notiiied,  and  citation  or  notice  has  not 
been  waived  by  appearance  or  otherwise,  it  is  his  duty,  before 
proceeding  further,  so  to  adjourn  the  same,  and  to  issue  a  sup- 
plemental citation,  or  require  the  petitioner  to  give  an  additional 
notice,  as  may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  court,  a  subpoena,  requiring 
the  attendance  of  a  witness,  residing  or  being  in  any  part  of  the 
State;  or  a  subpoena  duces  tecum,  requiring  such  attendance,  and 
the  production  of  a  book  or  paper  material  to  an  inquiry  pending 
in  the  court. 

4.  To  enjoin,  by  order,  an  executor,  administrator,  testamentary 
trustee  or  guardian,  to  whom  a  citation  or  other  process  has 
been  duly  issued  from  his  court,  from  acting  as  such,  until  the 
further  order  of  the  court, 

5.  To  require,  by  order,  an  executor,  administrator,  testa- 
mentary trustee,  or  guardian,  subject  to  the  jurisdiction  of  his 
court,  to  perform  any  duty  imposed  upon  him,  by  statute,  or  by 
the  surrogate's  court,  under  authority  of  a  statute. 

6b  To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as  of  a 
former  time,  a  decree  or  order  of  his  court;  or  to  grant  a  new 
trial  or  a  new  hearing  for  fraud,  newly  discovered  evidence, 
clerical  error,  or  other  sufficient  cause.  The  powers  conferred  by 
this  subdivision,  must  be  exercised  ouly  in  a  like  case  and  in  the 
same  manner,  as  a  court  of  record  and  of  general  jurisdiction 
exercises  the  same  powers.  Upon  an  appeal  from  a  determina- 
tion of  the  surrogate,  made  upon  an  application  pursuant  to  this 
subdivision,  the  general  term  of  the  supreme  court  has  the  same 
power  as  the  surrogate;  and  his  determination  must  be  reviewed, 
as  if  an  original  application  was  made  to  that  term. 

7.  To  punish  any  person  for  a  contempt  of  his  court,  civil  or 
criminal,  in  any  case  where  it  is  expressly  prescribed  by  law 
that  a  court  of  record  may  punish  a  person  for  a  similar  con- 
tempt, in  like  manner. 

8.  Subject  to  the  provisions  of  law,  relating  to  the  disqualifi- 
tion  of  a  judge  in  certain  cases,  to  complete  any  unfinished  busi- 
ness, pending  before  his  predecessor  in  the  office,  including  proofs, 
accountings,  and  examinations. 

0.  To  complete,  and  certify  and  sign  in  his  own  name,  adding 
to  his  signature  the  date  of  so  doing,  all  records  of  p^.pers,  left 
uncompleted  or  unsigned  by  any  of  his  predecessors. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  his 
court,  or  other  papers  remaining  therein. 

11.  With  respect  to  any  matter  not  expressly  provided  for  in 
the  foregoing  subdivisions  of  this  section,  to  proceed,  in  all  mat- 
ters subject  to  the  cognizance  of  his  court,  according  to  the 
course  and  practice  of  a  court,  having,  by  the  common  law, 
jurisdiction  of  such  matters,  except  as  oth^wise  prescribed  by 
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statute;  and  to  exert'lKe  siurh  incidental  iwwers,  as  are  necessary 
to  carry  into  effect  the  powere  expresBly  conferred. 

2  R.  S.  221,  SI  0  and  11  (2  Ediu.  2:U>,  2:U )  ;  U  1837,  ch.  460,  I  1^  (4 
Edin.  488):  id.,  %  61  (4  Edm.  497);  L.  1S70.  ch.  74.  I  2  (T  Bdm.  QUI); 
L.   miU  eb.  424,   f  2.   aud  L.   ibl4,  cb.  9    (9  EUtu.  840). 

12.  A  surrogate  or  a  clerk  of  the  aurrogjite'n  court  has  power 
to  administer  oaths,  to  take  atiidavits  and  the  proof  aud  uc- 
knowlcdKUU'Ut  of  deeds  and  all  other  iustruuientjj  in  writiuK* 
and  certify  the  aanie  with  the  same  force  and  effect  as  if  lakeu 
aud  certified  by  a  county  judge. 

ThiB  miMf vision  «dd««<l  by  L.  IttOO.  ch.  05.  Derivation  —  L.  1S84.  ch. 
.'too.  S  1.  nH  anu'iidetl  by  I..  10(i<^  ch.  .510,  i  1.  See  iiute  17  o{  notes  ol 
lioartl   of   Statutory  Ck>nsoiidatiun   at  eud   of  cmmIc. 

ft  2482.  fAm'il.  1 »»!).!  Application  of  cliaivier;  conflrtiin- 
tlon   of   prevlouM  actit. 

Each  provision  of  this  chapter,  relatiup  to  the  jurisdiction  of 
the  surrogate's  court,  to  take  the  proof  of  a  will,  and  to  cmiit 
letters  testamentary  or  letters  of  ndminij^trntion,  or  reffulnliij^ 
the  mode  of  proceeding  in  any  matter  connected  with  the  estate 
of  a  decedent,  applies,  unless  otherwise  e.\i)ressly  declared  therein, 
whether  the  will  .was  made,  or  th(»  decedent  died,  heforc  or  afti*r 
this  cliapter  takes  eftect.  AH  acts  hitherto  of  surropites  at«l 
officers  actinsT  as  such  in  comi)lcting  hy  certifying  in  tlu»!r  own 
names  any  uncertified  wills,  and  hy  Kipning  and  certifying  in 
their  own  names,  the  unsigned  and  uncertified  records  of  will:* 
and  of  other  proofs  and  examinati(ms  taken  in  the  proceediufrs 
of  prohnte  thereof,  before  their  predecessors  in  office,  are  hereby 
confirnK'il  and  declan»d  to  be  ralid  and  in  full  compliance  with 
the  pre-existing  statutory  requirements. 

L.    1893,   cb.   686. 
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ARTICLB  SECOND. 

General  duties  and  disabilities  of  the  stirrogateor  temporary 

surrogate. 

Sec.  3488.  flturogate  and  av^ttngr  soiTOgate;   their  official  deslgaatloot. 
a4M.  Vacftnoj  or  disability;  who  to  afit  as  Burrofate. 
24ti&.  If  ai&rrogate  dUoualifled.  wbo  W  act. 
d486.  td.;  Id  Flew  York  county. 
1M87.  Proof  of  authority. 
1488.  Id.;  when  and  how  made. 

2480.  Bow  authority   auperaedod.  ,  ^  ^ 

24tM).  Pi-oceedluga  In  New -York  and  Klnga  counties  regulated. 
2491.  Id.;  transfer  of  pioceedlngs  to  Burrogate'u  court. 
ttOi.  Temporary  mirrogate;    when   board  of  auperrlftors   may   appoint. 
2483.  Id.;    compenaattoD. 

2494.  id.;  acta,  e(c.,  where  and  how  recorded. 
2496.  Arrogate*  when  not   to  be  counsel. 
2496.   Stirrognte,  when  dtsqualifled. 
2407.  Dlmiaelifleatioii;   when  o1>Jeetlon   maat  be  taken. 
2498.  2499.  Booka   to  be  kept   by   surrogate. 
2500.  I'ai-eis  and  booka  to  be  preaerTCd  and  bonda  filed. 
2601.  When  fees  not  to  be  charged. 

:  ,'►•    .  1.- uka    for   r»»cor<!lng   Instrumpnta  aettllnj:   estates,    etc. 
25<j3.    What    papers    to    be  transmitted  to    secretary    of    State;    expense* 
tuemiC 

§    22483.    Surrogate    and    actlngr    nnrro^atej    their    ofllctal 
dealvvatlons. 

Where  the  county  judge  is  also  surrogate,  fie^faiay  be  designated, 
in  any  paper  or  proceeding  relating  to  the  office  of  surrogate,  as 
the  surrogate  of  the  county,  without  any  Addition  referring  to 
his  office  as  county  judge.  A  local  officer  elected,  as  prescribea 
in  the  constitution,  to  discharge  the  duties  of 'surrogate,  or  of 
county  judge  and  surrogate,  is  designated  in  this  act,  and,  whej 
acting  as  surrogate,  may  be  designated  as  the  "  specinl  surrogate 
of  his  county.  Wnere  an  officer,  other  than  the  surrogate,  acta 
as  surrogate  in  a  case  prescribed  by  law,  he  must  be  designated 
by  "his  official  title,  with  the  addition  of  the  words,  "and  acting^ 
surrogate." 

L.  1853,  ch.  848  (4  Bdm.  B09);  L.  ISfl,  ch.  859,  |  7  (9  Edm.  2l4). 

§  2484.  [Am'*, .  IMS-J    Vacancy  •»  dl«ablU*Fj  wl»o  to  act 

Where  in  any  county,  except  New  York,  the  office  of  surrogate 
is  Yacant;  or  the  surrogate  is  disabled  by  reason  of  sickness, 
absence,  or  lunacy,  and  special  provision  is  not  made  by  law  for 
the  discharge  of  the  duties  of  his  office  in  that  contingency:  the 
duties  of  his  office  must  be  discharged  until  the  vacancy  is  filled 
or  the  disability  ceases,  as  follows: 

1.  By  the  special  gurrogate.  . 

2.  If  there  is  no  special  surrogate,  or  he  is  m  like  manner 
disabled,  or  is  precluded  or  disqualified,  by  the  special  county 

liidce 

'  X  it  there  is  no  special  county  .iudpe,  or  he  is  in  like  manner 
dipabled,  or  is  precluded  or  disqualified,  by  the  county  judge. 

4.  If  there  is  no  county  judge,  or  he  Is  in  like  manner  disabled, 
or  is  precluded  or  disqunlified.  by  the  district  attorney. 

But  before  an  officer  is  entitled  to  act,  ns  prejcrthed  !n  tjils 
«ectlAn,  proof  of  his  authority  to  act  as  prescribed  in  sectwm 
twenty.foiir  hundred  and  eighty-seven  of  this  act  must  he  m arte. 

In  any  proceeding  In  the  surrogate's  court  of  the  county  or 
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Kings,  before  either  of  the  officers  authorized  iu  this  section  to 
discharge  the  duties  of  the  office  of  surrogate  of  such  county  twr 
the  time  being,  if  an  issue  is  joined  or  a  contest  arises  eimer  on 
the  facts  or  the  law,  such  otticer,  iu  his  discretion,  niuy,  by  order, 
transfer  such  cases  to  the  supreme  court  to  be  heard  and  decided 
at  a  special  term  thereof,  held  in  sucn  county,  which  order  shall 
be  recorded  iu  the  surrogate's  office.  A  certified  copy  of  such 
order,  together  with  the  appropriate  certificate  or  certificates  of 
the  authority  of  the  officer  to  act  as  surrogate,  shall  be  sufficient 
and  conclusive  evidence  of  the  jurisdiction  and  authority  of  the 
supreme  court  in  such  matter  or  cause.  After  a  final  order  or 
decree  is  made  in  the  matter  or  cause  so  transferred  to  the 
supreme  court,  the  court  shall  direct  the  papers  to  be  returned 
and  filed,  and  transcripts  of  all  orders  and  decrees  made  therein 
to  be  recorded  in  the  surrogate's  office- of  such  county;  and  when 
so  filed  and  recorded,  they  shall  have  the  same  effect  as  if 
they  were  filed  and  recorded  in  a  case  pending  In  the  surrogate'ii 
court  of  such  county. 
L.  188S.  ch.  686. 

I  248S.  [Am'd,  18d8.]  If  avrrovate  disavAlilled,  wKo  to 
met. 

Where  the  surrogate  of  any  county,  except  New  York  is  pre- 
cluded or  disqualified  from  acting  with  respect  to  any  particular 
matter,  his  jurisdiction  and  powers  with  respect  to  that  matter 
vest  in  the  several  officers  designated  in  the  last  section,  in  the 
order  therein  provided  for.  If  there  is  no  such  officer  qualified 
to  act  therein,  the  surrogate  may  file  in  his  office  a  certificate, 
stating  that  fact;  specifying  the  reason  why  he  is  disqualified  or 
precluded;  and  designating  the  surrogate  of  an  adjoining  county, 
other  than  New  York,  to  act  in  his  pince  in  the  particular  matter. 
The  surrogate  so  designated  has,  with  respect  to  that  matter, 
all  the  jurisdiction  and  powers  of  the  surrogate  making  the 
designation,  and  may  exercise  the  same  In  either  county. 

L.  1893,  ch.  686. 

I  248G.   [Am*d,  1893,  189S.]    Id.|  In  New  York  eomntr- 

In  the  county  of  New  York,  the  supreme  court,  at  a  special 
term  thereof,  on  the  presentation  of  proof  of  its  authority,  a» 
prescribed  in  the  next  section,  must  exercise  all  the  powers  and 
jurisdiction  of  the  surrogate's  court,  as  follows: 

1.  Where  the  surrogate  is  precluded  or  disqualified  from  acting, 
with  respect  to  a  particular  matter,  it  must  exercise  all  the 
powers  and  jurisdiction  of  that  court  with  respect  to  that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or  the 
surrogate  is  disabled  by  reason  of  sickness,  absence  or  lunacy, 
it  must  exercise  all  the  powers  and  jurisdiction  of  that  court, 
until  the  vacancy  is  filled  or  the  disability  ceases,  as  the  caae 
may   be. 

L.   1893.   cb.  686;   L.   1896,  ch.   946. 

f  8487.  [Am'd,  189S.]     Proof  of  aotliorltT- 

The  authority  of  another  officer,  or,  in  the  county  of  New  ^^^1^, 
of  the  supreme  court,  to  act  as  prescribed  in  the  last  three 
sections,  must  be  proved,  in  one  of  the  following  modes: 
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1.  Wliere  the  surrogute  is  disqualiHed,  or  ptccmdcd  from  act- 
ing  io  u  particular  uiaiter,  tliat  lacc  may  ua  pi  uvea  uy  ttie 
surro^aie'ti  veruticate  liiereof;  or,  except  as  otherwise  preacubed 
in  aecuou  :i'dioo,  by  adiuuvit  or  oral  tesumony. 

2.  The  face  that  iiie  surrogate  is  so  aisquuiitied  or  precluded, 
or  that  he  is  disuuled,  or  tiiat  the  office  is  vacaut,  aiiu  also  the 
authority  of  tlie  omcer,  or  oi  the  court,  as  the  case  may  he,  lu 
act  in  his  place,  may  be  proTed,  and  are  decerned  conclusively 
established,  by  an  order  of  a  justice  of  the  supreme  court  of  the 
judicial  district  embracing  the  county.  After  suca  an  order  is 
made,  the  surrogate  shall  not  make  the  certificate  specihed  in 
section  2485  of  this  act,  and  if  such  a  certilicate  has  been  there- 
tofore hied,  the  powers  and  jurisdiction  of  the  surrogate  therein 
designated,  as  specified  in  that  section,  thenceforth  cease. 

h.  1896,  eta.  946. 

§  Z4S8m  Id.  I  frlieB  and  l&o^r  made. 

An  order  may  be  made  as  prescribed  in  subdivision  second  of 
the  last  section,  upon  or  without  notice,  as  a  justice  of  the  su- 
preme court  of  the  judicial  district  embracing  the  county  thinks 
proper.  It  must  recite  the  cause  of  the  making  thereof,  it  must 
designate  the  officer  or  court  empowered  to  discharge  the  duties 
of  the  office  of  surrogate;  and.  If  it  relates  to  a  particular  matter 
only,  it  must  designate  that  matter.  It  may.  in  the  discretion 
of  the  justice,  require  an  officer  to  give  security  for  the  due  dis- 
charge of  the  duties  therein.  Where  the  office  of  surrogate  is 
vacant,  or  the  surrogate  is  disabled  by  reason  of  lunacy,  the 
attorney -general,  if  directed  by  the  governor,  must,  or  the  district- 
attorney,  upon  his  own  motion,  may  apply  for  the  order,  and 
a  justice  of  the  supreme  court  of  the  judicial  district  embracing 
the  county  must  grant  it  upon  his  application.  A  justice  of  the 
supreme  court  of  the  judicial  district  embracing  the  county  may 
also  grant  the  order  upon  the  application  of  a  party,  or  a  person 
about  to  become  a  party  to  any  specinl  proceeding  in  the  surro- 
gate's court.  Where  the  surrogate  is  sick  or  absent,  the  granting 
of  an  order  rests  in  the  discretion  of  the  justice,  and  its  effect 
may  be  qpalified  as  the  justice  thinks  proper. 
h.  18S4,  cb.  490.  SI. 

I  2489.  How  Avthorlty  superseded. 

Where  an  order  is  made  by  a  justice  of  the  supreme  cotirt  of 
the  judicial  district  embracing  the  county,  as  prescribed  in  the 
last  two  sections,  or  an  appointment  is  made  by  the  board  of 
supervisors,  as  prescribed  in  section  2402  of  this  act,  for  any 
canse  except  a  vacancy  in  the  office  of  surrogate,  it  may  be 
revoked,  without  prejudice  to  any  proceedings  theretofore  taken 
by  virtue  thereof,  by  a  justice  of  the  supreme  court  of  the  judicial 
district  embracing  the  surrogate's  county,  npon  proof  that  it  was 
improvidently  made,  or  that  the  canse  of  maiing  it  has  become 
inoperative.  Such  an  order  or  appointment,  made  upon  the 
ground  that  the  surrogate's  office  is  vacant,  is  superseded  without 
any  formal  revocation,  by  the  filling  of  the  vacnncy.  After  t^e 
order  or  appointment  is  revoked,  or  the  vncnncy  is  filled,  as  the 
case  may  be,  the  unfinished  business,  in  any  nroreedines  taken 
hy  virtue  of  the  order  or  annolntment  must  be  transferred  to. 
and  may  be  completed  by.  the  surrogate,  in  the  same  manner 
and  with  like  effect,  as  where  a  aew  surrogate  completes  the 
onllniahed  business  of  his  predecessor. 
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i  2i4tM>.  LAm*a,  1895.]  Froccedin0«  in  Kew  York  and  Klnira 
CoantieM  retfulated. 

In  a  ispeciai  proceeding  cognizable  before  a  surrogate,  taken 
in  the  supreme  court,  as  prescribed  iu  this  article,  the  seal  of 
the  court  in  which  it  in  taJ^eo,  must  be  used,  where  a  seal  is 
necessary.  The  special  proceeding  must  be  entitled  in  that  court; 
and  the  papers  therein  must  be  filed  or  recorded,  as  the  case 
may  be,  and  issues  therein  must  be  tried,  as  in  an  action 
brought  in  that  court.  The  clerk  of  that  court  must  sign  each 
record,  which  is  required  to  be  signed  by  the  surrogate  or  the 
cleric  of  the  surrogate's  court.  The  issuing  of  a  citation  may  be 
directed,  and  any  order  intermediate  the  citation  and  the  decree 
may  be  made,  by  a  judge  of  the  court. 

L.  1896.  ch.  040.     • 


I  2491.  [Am'dy  1895.]    Id.,  transfer  of  pr€>oeedlnirs  to  u\ 
rovnte's  oonrt. 

The  court  may,  at  any  timev  in  its  discretion,  upon  being  satis- 
fied that  the  reason  for  the  exercise  of  its  powers  and  jurisdiction 
has  ceased  to  operate,  make  an  order  to  transfer  to  the  surro- 
gate's court,  any  matter  then  pending  before  it.  Such  an  order 
operates  to  transfer  the  same  accordingly.  Immediately  after 
such  a  transfer,  or  after  the  revocation  of  the  order  of  the 
general  term,  as  prescribed  in  the  last  section  but  one,  the  sur- 
rogate must  cause  entries  to  be  made  in  the  proper  book  in  his 
office,  referring  to  nil  the  papers  filed,  and  orders  entered  or 
other  proceedings  taken,  in  the  supreme  court;  and  he  may  cause 
copies  of  any  of  the  orders  or  papers  to  be  made,  and  recorded 
or  filed  in  his  office,  at  the  expense  of  the  county. 

L.  1806.  cb.  046. 

I  2498.  [Am'dy  1808.1  TemporArr  snrrosiiief  vrBen  Iboftvd 
of  aaperviaors  may  Appoint.  /' 

In  any  county,  except  Now  York,  if  the  surrogate  is  disabled, 
by  reason  of  sickness,  and  there  is  no  special  surrogate,  or 
special  county  judge  of  the  county,  the  board  of  supervisors  may 
in  its  discretion,  appoint  a  suitable  person,  to  act  as  surrogate, 
until  the  surropate*s  disability  ceases;  or,  until  a  special  surro- 
gate or  a  special  county  jndpe  is  elef'ted  or  appointed.  A  person 
so  appointed  must,  before  entering  on  the  execution  of  the  duties 
of  bis  office,  take  and  file  an  onth  of  office,  and  give  an  official 
>»ond,  as  prescribed  by  law,  with  respect  to  a  person  elected  to 
tlie  office  of  surrogate. 

li.  1893.  ch.  68C. 

{  2493.  Id.)  rompenMAffon. 

An  officer,  or  a  person  appointed  by  the  board  of  supervisors, 
who  acts  as  surrogate  of  any  county  during  a  vacancy  in  the 
office,  or  in  consoqnonce  of  disn])illty,  as  prescribed  in  ih<*-  last 
nine  sections,  must  be  paid,  for  the  time  during  which  he  so 
arts,  a  comiiensation  eqiinl,  pro  rata,  to  the  salary  of  the  siir- 
ropate;  or,  in  a  oonnty  whore  the  county  judge  is  also  surrogate, 
to  the  salary  of  tho  county  jndpc.  The  aniount  of  his  compen- 
sation must  be  audited  and  paid,  in  like  manner  as  the  salary 
of  the  snrrocate,  or  of  the  county  judge,  as  the  case  may  be. 
Whore  an  officer  of  the  county  por forms  the  duties  of  the  surro- 
gate, with  respect  to  a  particular  matter,  wherein  the  surrogate 
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is  diaqaalified  or  precluded  from  acting,  the  supervisorB  ot  vh6 
county  mugt  allow  him  a  just  compeusation  for  his  services 
therein,  to  be  audited  and  coUected  in  the  same  manner. 

li.  1871,  ciL.  859,  i  8  (9  EUm.  214),  am'd. 

S  2494.  Id.)  acts,  etc.,  irliere  and  how  recorded. 

Where  an  act  is  done,  or  a  proceeding  is  taken  by,  before,  w 
hf  authority  of,  an  oihcer,  or  a  person  appointed  by  the  board  of 
superriiwra,  temporarily  acting  as  surrogate  of  any  county,  aa 
prescribed  in  this  article,  the  same  must  be  recorded,  or  the 
proper  minutea-  thereof  must  be  entered,  in  the  books  of  th^ 
snrroffate'a  court,  in  like  manner  as  if  the  same  was  done  or 
taken  by,  before,  or  by  authority  of  the  surrogate  of  the  county; 
and  the  officer  m-  penMm  so  acting,  or  the  clerk  of  the  surrogate's 
court,  must  sign  the  certificate  of  probate  and  any  letters  so 
issued,  and  must  certify  the  record  thereof  in  the  book. 

S  ft.  B.  80,  I  Sa  (9  Bdm.  61). 


I  Sioa.  [Att'dy  ISM.]    iarvosatei  w^beft  not  to  be  oouiuel. 

A  surrogate  shall  not  be  counsel,  solicitor,  or  attorney,  In  a 
dril  action  or  special  proceeding,  for  or  against  any  executor, 
administrator,  temporary  administrator,  testamentary  trustee, 
guardian,  or  infant,  over  whom,  or  whose  estate  or  accounts^ 
he  could  have  any  jurisdiction  by  law.  The  surrogate  of  the 
county  of  Monroe  shall  not  act  as  referee,  or  practk:e  as  attorney 
dr  counselor  in  any  court  of  record  in  the  state. 

L.  1803,  ch.  686. 

1  2486.  Siurrosate,  'vrhen  dlsanalifled.  ..^ 

In  addition  to  his  general  disqualifications  as  a  judicial  officer, 
a  surrogate  Is  disqualiied  from  acting  upon  an  application  for 
probate^  or  tor  letters  testamentary,  or  letters  of  administration. 
In  each  of  the  following  cases: 

1.  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the  next 
of  kin  to  the  decedent,  or  a  devisee  or  legatee  of  any  part  of  the 
estate. 

2.  Where  he  is  a  subscribing  witness,  or  is  necessarily  exam« 
Ined  or  to  be  examined  as  a  witness,  to  any  written  or  nunca* 
pative  will. 

3.  Where  be  is  named  as  executor,  trustee,  or  guardian,  in  any 
will,  or  deed  of  appointment,  involved  in  the  matter. 

2  B.  8.  TO,  «  48  (2  Bdm.  86);  U  1847,  ch.  470,  f  82  (4  Bdtn.  686);  U  1871, 
di.  889.  f  8  <0  Bdm.  214). 

1  S49T*  Dl»«ualiflcatloA$  wlien  objection  must  be  taken. 

An  objection  to  the  power  of  a  surrogate  to  act,  based  upon  a 
disqualification,  established  by  special  provision  of  law,  other 
fnan  one  of  those  enumerated  in  the  last  section,  is  waived  by 
an  adult  party  to  a  special  proceeding  before  him,  unless  it  f^ 
taken  at  or  before  the  Joinder  of  issue  by  that  party;  or,  where 
an  issue  in  writing  is  not  framed,  at  or  before  the  submission 
of  the  matter  or  question  to  the  surrogate. 

2  B.  8.  276.  f  14  (2  Bdm.  886);  L.  1844.  eta.  800,  |  6  (4  Bdm.  608). 

i  9408.  Boolta  to  be  kept  br  annovate. 

Bach  surrogate  must  provide  and  keep  the  following  books: 
1.  A  record-book  of  wills,  in  which  must  be  recorded,  at  lengtb, 
every jft^  required  by  law  to  be  recorded  \n  hia  office,  with  the 
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decree  admitting  it  to  probate,  and  also,  if  the  probate  is  aot 
contested,   the  proof  taken  thereupon. 

2.  A  record-book  of  letters  testamentarjr  and  letters  of  admin- 
istration, in  which  must  be  recorded  all  such  letters,  issued  out 
of  his  court. 

"  3.  A  record-book,  in  which  must  be  recorded  every  decree, 
whereby  the  account  of  an  executor,  administrator,  trustee,  or 
guardian  is  settled. 

4.  A  book,  containing  a  minute  of  every  paper  filed,  or  other 
proceeding  taken,  relating  to  the  disposition  of  the  real  property 
of  a  decedent,  and  a  record  of  every  order  or  decree,  made 
thereupon;  with  a  memorandum  of  every  report  made,  and  other 
proceeding  taken,  founded  upon  a  decree  for  such  a  disposition. 

5.  A  book,  containing  a  record  of  every  decree  or  order,  the 
record  of  which  is  not  required  by  this  section  to  be  kept  else- 
where; together  with  a  memorandum  of  each  execution  iasned, 
and  of  the  satisfaction  of  each  decree  recorded  therein. 

6.  A  book,  in  which  must  be  recorded  all  letters  of  guardian- 
ship, issued  out  of  his  court. 

7:  A  book  of  fees  and  disbursements,  in  which  must  be  entered, 
by  items,  all  fees  charged  or  received  by  him  for  services  or 
expenses,  and  all  disbursements  made  or  incurred  by  him,  which 
are  chargeable  against  those  fees,  or  to  the  county. 

The  expense  of  providing  the  books  specified  in  this  section  is 
a  county  charge. 

2  R.  S.  222.  I  7  (2  Bdm.  281):  2  R.  8.  110,  160  (?  Bdm.  lU):  2  R.  S.  108, 
f  13  (2  Edm.  106):  2  R.  S.  80,  §  67  (2  Bdm.  890;  L.  1887,  eh.  4S0,  H  S  ant  S 
(4  Edm.  487);  L.  1889,  cb.  866. 

9  2499.  The  same. 

To  each  of  the  books,  kept  as  prescribed  in  the  last  section, 
must  be  attached  an  alphabetical  index,  referring  to  the  page  of 
the  book,  where  each  subject  may  be  found.  The  surrogate  may 
keep  two  or  more  books,  for  a  further  division  of  the  subjects 
specified  in  either  subdivision  of  the  last  section;  in  which  case, 
he  must  keep  a  separate  index  to  each  set  of  books,  ^ach  decree, 
revoking  the  probate  of  a  will,  or  revoking  or  otherwise  affecting 
letters  testamentary,  letters  of  administration,  or  letters  of  guard- 
ianship, or  suspending  or  removing  a  testamentary  trustee,  or 
modifying  or  otherwise  affecting  any  other  decree,  must  be  plainly 
noted  at  the  end  or  in  the  margin  of  the  record  of  the  will,  letters, 
or  original  decree,  with  a  reference  to  the  book  and  page  where 
the  subsequent  decree  is  recorded.  The  books,  kept  as  prescribed 
in  the  laet  section,  appertain  to  the  surrogate's  ofilce,  and  must 
be  opened,  at  all  reasonable  times,  to  the  inspection  of  any  person. 

2  R.  S.  222,  f  7  (2  Edm.  232);  L.  1887,  ch.  460,  {  2  (4  Sdm.  489). 

I  2500.  [Am'd,  1893.]  Papers  and  books  to  be  preser^eA 
aii€  bonds  filed. 

The  surrogate  must  carefully  file  and  preserve  In  his  oflSce, 
every  deposition,  affidavit,  petition,  report,  account,  voucher,  or 
other  paper,  relating  to  any  proceeding  in  his  court;  and  deliver 
to  his  successor  all  the  papers  and  books  keot  by  him.  All  bonds 
required  to  be  filed  with  the  surrogate,  or  in  his  oflBce,  must  be 
proved  or  acknowledged  as  deeds  are  required  by  law  to  be  proved 
or  acknowledged. 

L.  1898,  cti.  686. 
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I  asoi.  [Am>4,  18M.]  Wken  !•••  mat  «•  b«  •luurs«4|  re- 
port of  f  OOA. 

If  the  inTeiitory  of  personal  property  of  a  testator  or  intestate, 
filed  in  the  office  of  the  surrogate,  does  not  exceed  the  sum  of 
one  thousand  dollars,  no  fees  for  any  services  done  or  performed 
by  the  surrogate  shaJl  be  charged  to  or  received  from  the  execu- 
tor or  administrator.  If  the  petition  for  letters  testamentary  or 
of  administration  shall  allege  that  in  the  belief  of  the  petitioner 
the  inventory  will  not  exceed  such  amount,  no  fees  shall  be  re- 
ceived until  it  appears  from  the  inventory  when  filed  that  t|ie 
personal  property  does  not  exceed  that  sum.  On  the  appointment 
of  a  gnardian,  if  it  aopears  that  the  application  is  made  for  the 
purpose  of  enabling  tlie  minor  to  receive  bounty,  arrears  of  pay 
or  prize  money,  or  pension  due,  or  other  dues  or  gratuity  from 
the  federal  or  state  cpovernment,  for  the  services  of  the  parents 
or  brother  of  such  minor  in  the  military  or  naval  service  of  the 
United  States,  no  fees  shall  be  charged  or  received.  The  surro- 
gate of  each  county,  except  New  York,  must,  at  his  own  expense, 
make  a  report  to  the  board  of  supervisors  of  the  county,  on  the 
first  day  of  each  annual  meeting  tnereof ,  containing  a  statement, 
verified  by  his  oath,  of  all  fees  received  or  charged  by.  him  for 
services  or  expenses,  since  the  last  report,  and  of  all  disburse- 
ments chargeable  against  the  same,  or  to  the  county,  stating  par- 
ticularly each  item  thereof. 

U  1M6.  eh.  686. 

I  2508.  (Added,  1906.]  Books  for  recording  Instmments 
•ettllngr  estaten,  etc. 

Each  surrogate  must  provide  a  book  in  which  shall,  upon  the 
application  of  any  person  interested,  be  recorded  instruments 
settling,  estatesj  in  whole  or  in  part,  executed  by  one  or  more 
executors,  administrators,  or  testamentary  trustees  and  one  or 
more  legatees,  devisees,  distributees  or  creditors;  also  like  instru- 
ments  executed  by  guardians  and  wards  who  have  attained  full 
age;  also  instruments  acknowledging  pavment  of  moneys  pursuant 
to  the  provisions  of  decrees  for  the  judicial  settlement  of  accounts 
of  executors,  administrators,  testamentary  trustees  and  guardimis. 
BSvery  such  instrument  to  be  recorded  shall  be  acknowledged  or 
proved  and  certified  in  like  manner  as  would  be  required  in  the 
case  of  a  deed  of  real  estate  to  be  recorded  in  the  same  county; 
and  the  record  thereof,  or  a  certified  copy  of  such  record,  shall 
be  presumptive  evidence  of  the  contents  of  such  instrument  and 
its  due  execution.  The  person  presenting  any  such  instrument 
for  record  shall  pay  to  the  clerk  of  the  surrogate's  court  a  fee  of 
ten  cents  for  each  folio.  The  expense  of  providing  the  book 
specified  in  this  section  is  a  county  charge. 

Lu  1906,  eta.  350.    In  effect  Sept   1,   1906. 

1  SMMMI.  ^iniat  papers  to  be  transmitted  to  secretarT  of 
State,  expenses  thereof. 

A  surrogate  who  admits  to  probate  the  will  of  a  person,  who 
was  not  a^  resident  of  the  State  at  the  time  of  his  death;  or 
grants  original  or  ancillary  letters  testamentary  upon  such  a  will, 
or  original  or  ancillary  letters  of  adminstration  upon  the  estate 
of  such  a  person;  must,  within  ten  days  thereafter,  transmit  to 
the  secretary  of  State,  to  be  filed  in  his  offlre.  a  certified  copy  of 
the  will  or  letters.  The  surrogate's  fees  for  making  the  copy, 
and  the  eu>enses  of  transmission,  must  be  anditod  by  the  comp- 
troller, and  paid  out  of  the  treasury  upon  his  warrant. 

2  R.  S.  80.  f  09  (2  Edm.  82).  am'd. 
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ARTtOIiB  'VttmU. 

Clerku;  atenographere ;  mUceUaMoUi  prcvMon^. 

fltec.  3504.  Surrogate's  court;  when  to  be  open. 

2505.  Wben  sutfogate  to  attend. 

2506.  When  and  wher«  court  held  hf  comity  4iflg«. 
aftoT.  Seal. 

2R08.  Clerks  In   surrogate's  office. 

2500.  Clerk  of  surruffate's  court;  deputy  clerk  of  surrogmtt's  oontt;  hn 

appointed ;    their  iK)\ret«. 
2500a.  Cbtef  cWtk  of  surrogati**H  court  of  Ktogs  cmtlitr;  eompMMtion  «tf 

clerks  and  ofBceni. 
(.'•10.  Additional  powers  of  clerks  of  surrogates*  courta, 
2^11.  Surrogate  liable  for  clerk's  acts. 
29 12.  fftoiiofftaphors    antl    cottrt   olHceni    t<o^   snrrogttea*   eottiti  fa  Vtm 

Yorb,    Kltiipi  and  ttrte  t><)Untlea. 
SStS.  Stenographem  In  -other  cuOhtlM. 
j|513a.  interpreters  in  surt^ogate's  court  of  Klugs  couatf. 
8014.  Deflnltloo  of  eKpressIans  used  in   this  chapter. 

t  2S04.  [AmM,  180ft,  Dmil.!  Sii»rt>Ktttehi  iMi^vtt  Wk»tt  to 
be  op«n. 

The  surrogates'  court  is  always  o|>en  for  the  traiisA«tioii  of  tcy 
business,  liviithiu  its  powers  and  juris4ictian.  The  surrogates  of 
the  city  and  county  or  New  York,  from  t!me  to  time  must  appoint 
and  may  alter  the  times  of  holding  terms  of  that  court  for  the 
trial  of  probate  proce^ing«  nnd  for  the  hearing  of  tnotioiis  and 
other  rhftmber  business.  They  must  prenerib*  the  dltt«tioii  of 
such  terms,  and  assign  the  surroftate  to  pit*«i<i»  and  attend  at 
the  terms  so  appointed.  In  case  of  the  InabUItT  ^^  ^  surrogate 
of  that  countv  to  presitie  or  attend,  the  other  sntirMtftte  may  pre- 
side or  attend  in  his  place.  Two  or  more  terms  of  the  stirrogates* 
court  may  be  appointed  to  he  held  at  the  same  time.  The  tem 
of  that  court  held  at  the  chambers  shall  dispose  of  all  hnsiosss 
except  contested  probate  proceedings;  a!l  contested  pt^bate  pro- 
ceed I  njrs  shall  be  disposed  of  at  the  trial  term.  An  appc^ntment 
must  be  published  in  two  newspapers  published  In  the  city  of 
New  York  during  of  before  the  first  week  in  January  In  each 
year;  except  that  the  surrogateii  of  that  county  may,  by  notice 
to  be  published  In  ttn)  netvspai)ers  in  the  iHty  of  New  York  for 
nt  least  five  days,  appoint  the  time  for  holding  chambers  and  trial 
terms  during  tne  year  eighteen  hundred  and  ninety-three.  All 
the  powers  conferral  by  law  upon  the  surrogate  of  the  dty  and 
county  of  New  York  may  be  exercised  by  either  of  the  surrogates 
of  the  said  city  and  county;  and  there  shall  be  pnUtfihed  in  the 
ofRoial  law  paper  pubUahed  in<  said  county,  umu  Mondaf  of  every 
week,  under  the  name  of  the  surrogate  making  Um-  MvanU  ap- 
pointments, a  full  and  true  list  of  the  namea  of  all  a^ipraisers, 
trantifer  tax  appraisers^  apecinl  guardians,  referees  and  temporary 
administrators,  which  either  surrogate  slian  have  designated  or 
appointed  during  the  prece^ling  week,  together  With  the  names  of 
the  proceedings  in  wnich  tney  were  appointed  and  the  dates  of 
said  appointments. 

U   1903,  ch.  »;  L.  1898,  ch.  005.      lu  elTect  Sept.  I»  1600. 

I  2»05.   [Am*d,  1S81,  1802.1     'H'^liexi  a«rroirat«  to  Attead. 

The  surrogate  must,  unless  prevented  by  sickness  or  other  un- 
avoidable casualty,  attend  at  his  office  on  Monday  of  each  week. 
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•zccpt  duHng  the  mopth  of  Atisust,  or,  where  Monday  ii  a  public 
holicfay,  on  the  A)noWinir  Tuesdayi  to  execute  the  powers  cou- 
ferred  and  the  duties  imoosed  upon  him.  But  tne  surrogate  of 
apj  coanty  may,  by  an  instrument  in  writing,  under  his  band. 
Hied  in  the  office  of  the  cleric  of  the  county,  at  least  twenty  dnya 
before  the  firet  day  of  January  In  any  year,  desiarnato  a  day  of 
the  week,  other  than  Monday,  ou  which  he  will  attend  at  his 
office,  or  a  month,  other  than  August,  during  which  he  will  lie 
absent  therefrom,  or  both,  during  that  year;  aud  where  tlie 
county  judge  is  also  surrogate,  he  is  not  required  to  atteud  at 
his  office  on  any  day,  when  the  county  court  or  court  of  scshIouh 
is  sitting.  The  surrogate  must  also  execute  the  duties  of  his 
office,  at  such  other  times  and  places,  within  hla  county,  as  the 

fmblic  convenience  requires.  The  surrogate  may  sign  decrees, 
etters  testamentary,  oi  administration  and  guardfanHmp,  and  or- 
ders during  the  mouth  of  August  or  such  other  month  as  he 
shall  designate  for  his  vacation,  wherever  he  abaU  be  passing 
such  vacation  within  the  State. 

2  R.  X  221  (2  Edm.  230);  L.  1847,  ch.  280.  {  32  (4  fifliD.  Q65) ;  U 
1892.   cb.  52$. 

f  fNMMI.  IjVken  ana  wh«r«  «oart  keld  hy  oonntr  Jnflv*. 

Th«  surrogate's  court,  in  a  county  where  the  county  judge  is 
also  surrogate,  may  be  held  at  the  time  and  place  at  which  the 
connty  court  is  held;  and,  in  that  case,  the  order  of  business  of 
tha  county  court,  the  court  of  seiHiioni,  and  the  surrogate's  court, 
is  under  the  direction  of  the  county  Judge. 

L.  164T,  eh.  880.  |  89  (4  Bdm.  B9B). 

I  960r.  [Am*^.  1(KM>.]     g*i»l. 

The  seal  of  the  surrogate  of  each  county  shall  continue  to  be 
the  seal  of  the  surrogate's  court  of  that  county,  and  must  be 
used  as  such  by  an  officer  who  discharges  the  dutiee  of  the  surro- 
gate. A  description  of  each  of  such  seals  roust  be  deposited  and 
recorded  In  the  office  of  the  secretary  of  state,  unless  it  has  al- 
ready been  done;  and  must  remain  of  record. 

Asi*d  by  L.  leoe,  oh.  65.  Codft  n^il  Procedurp,  I  2807,  combined  with  tb« 
decond  ud  third  atntimcM  of  |  87.  For  Mmalndtr  of  |  87  toe  JudlelArj 
lAW,  if  88,  188.  184.  floe  D»tf  88  oC  iiQt««  of  Board  ef  gtatntory  Con- 
aollostion  at  ood  o|  code. 

f  MHIS^  Clerke  la  ewrFOffAte'e  oflle«». 

Bach  surrogate  may  appoint,  and  at  pleasure  remove,  as  many 
I'lerks  for  his  office,  to  be  paid  by  the  county,  as  the  board  of 


supervisors  of  his  county,  or,  in  the  city  and  countj  of  New  York. 
the  board  of  aldermen,  authorise  him  so  to  appomt.  The  board 
of  supervisors  or  the  board  of  aldermen,  as  the  case  requires, 
muet  fix  the  compensation  of  the  clerk  or  clerks  so  appointed; 
and  may  authorise  them,  or  either  of  them,  to  receive  lor  their 
or  bia  own  use,  the  legal  fees  for  making  copies  of  any  record  or 
paper  lu  the  office  of  the  surrogate.  A  surrogate  may  appoint 
aod  at  pleasure  remove,  as  many  additional  clerks,  to  be  paii 
by  himt  aa  he  thinks  proper. 

is  to  coaaty  of  Ntw  Toi«  hj  L.   1884,  cb.  630,  |  11. 
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2500.  [Am*d,  IHOH,  1900,  1903.  1007,  1808,  1909.1  Cleric 
larrofirate'ii  court;  deputy  clerk  of  •arroKa.ie*«  court  $ 
'  appointed  I  their  power*. 

y  a  written  order  filed  and  recorded  in  his  ofBce,  which  he 

in  like  manner  revoke  at  pleasure,  a  Hurrogate  may  apj^int 
srk  of  the  Hurrogate^s  court,  and  in  any  county  contaimuK  a 

of  the  second  class,  and  in  the  county  of  Monroe,  the  sur- 
te  may  also  appoint  a  deputy  clerk  of  said  court.  Both  said 
c  and  deputy  clerk  shall  be  paid  by ,  the  county,  and  the 
d  of  supervisors  or  board  of  aldermen,  as  the  case  requires, 
t  fix  the  compensation  of  the  clerk  and  deputy  clerk  so  ap- 
ted.  The  clcrK  and  deputy  clerk  so  appointed  may  severally 
cise,  concurrently  with  the  surrogate,  the  following  powers 
le  surrogate: 

He  may  certify  and  sign  as  clerk  of  the  court,  or  as  dej>uty 
z  of  the  court,  as  the  case  may  be,  any  of  the  records  of  the 
t,  including  the  certificate  specified  in  section  twenty*six  hun- 

and  twenty-nine  of  this  act,  and  the  records  and  papers 
ified  in  subdivision  nine  of  section  twenty-four  hundred  and 
ty-one  of  this  act. 

lie  may  issue  any  mandate,  to  which  a  party  is  entitled  as 
ourse,  either  unconditionally  or  on  the  filing  of  any  paper; 

may  sign,  as  clerk  of  the  court,  or  as  deputy  clerk  of  the 
t,  as  the  ease  may  be.  and  affix  the  seal  of  the  court  to  any 
rs  or  mandate  issued  from  the  court. 

He  may  certify  in  the  manner  ijrescribed  by  chapter  ninth 
lis  act,  a  coi)y  of  any  paper,  rec^uired  or  permitted  by  law  to 
l(»d  or  recorded  in  the  surrogate  s  office. 

He  may  adjourn  to  a  definite  time,  not  exceeding  thirty  days, 
matter,  when  the  surrogate  is  absent  from  his  otfice.  or  iin- 
,  by  reason  of  other  engagements,  to  attend  to  the  same. 

He  may  take  the  acknowledgment  or  proof  of  any  instru- 
t,  to  be  used  or  filed  in  the  court  of  which  he  is  clerk  or 
ity  clerk.  Said  deputy  clerk  shall  also  act  as  confidential 
'  to  tlie  surrog'ite. 

The  clerk  of  the  surrogate's  court  of  each  of  the  counties  of 
?s  and  New  York  may.  with  the  approval  of  the  surrogate  or 
3gntes  of  his  county,  authorize  or  deputize  one  or  more  of  the 
r  clerks,  employed  in  the  surrogate's  office  of  his  county,  to 

his  name,  and  exercise  8n<*h  of  the  other  powers  conferred 
I  him  by  this  section,  as  he  shall  designate.     The  surrogate 

prohibit  the  clerk  and  deputy  clerk,  or  either  of  them,  fr*)m 
I'lsing  any  powers  specified  in  this  section,  but  the  prohibition 

not  affect  the  validity  of  any  act  of  the  clerk  or  depnty  clerk 

in  disregard  of  the  prohibition.  The  clerk  or  deputy  clerk 
thcr  person  employed  in  any  capacity  in  a  surrogate's  office, 
.  not  act  as  appraiser,  as  attorney  or  counsel,  or  as  referee, 
)ecial  guardian,  in  any  matter  before  the  surrogate. 

1802,  ch.  «S0:  L.  l»oq.  ch.  051:  L.  Iftori,  di.  42;  L.  11)07.  cb.  209: 
lOR.    eh.    10;i.      In  effect   April   ft.    lOOS. 

The  clerk  of  the  surrogate's  court,  of  each  of  the  counties  of 

state  shall  immediately  upon  the  filing  in  the  office  nf  the 
■>gate  of  any  decree  or  order  of  such  court  directing  the  de- 
;  of  money,  either  actually  in  the  hands  of  some  person  or 
3n8  or  thereafter  arising  from  the  sale  of  real  estate  de- 
•ed  in  any  such  decree  or  order,  with  the  county  treasurer  of 
•ounty.  or  in  the  case  of  the  county  of  New  York,  with  the 
iberlain  of  the  city  of  New  Y«ii.'k,  or  upon  the  filint?  in  the 
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Raid  surrogate's  office  of  any  treaHuiTr's  or  chamberlain's  receipt 
stating  that  a  sum  of  money  has  bcon  deposited  with  such  treas- 
urer or  chamberlain,  in  accordance  with  a  decree  or  order  of  any 
such  surrogate's  court,  enter  in  a  book  to  be  kept  in  his  office 
for  that  purpose,  to  be  known  as  a  court  and  trust  fund  register, 
the  title  of  the  proceeding,  or  the  name  of  the  estate  in  which 
such  decree  or  order  was  made,  together  with  a  statement  of  the 
amount  so  deposited,  or  ordered  to  be  deposited,  if  said  decree  or 
order  contains  the  amount  of  same,  and  the  name  of  the  person 
or  persons,  if  any,  to  whom  said  money  is  ordered  to  be  paid, 
and  the  date  of  the  filing  of  the  same  or  of  such  receipt  as  herein 
mentioned. 

Thi'  frabdIvlBlon  added  by  Ta  1909.  ch.  65.  Derivation  —  L,  1889,  ch. 
330.  I  3.  M  am'd  by  L.  1895.  ch.  544.  I  3.  and  L.  1908,  ch.  183.  |  2. 
See  note  18  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

J  2509-a.    [Added,  1011.]    Chief  clerk  of  «iirroarate'a  court 
ox  Klnvii  comity  $   compensation    of   clerkii    and    offlcerm. 

The  suETogate  of  the  county  of  Kings  may  appoint  a  chief 
cleric  of  the  court  and  office  of  such  surrogate,  who  nhall  hold 
office  for  five  years  unless  sooner  removed  by  the  surrogate  for 
cause,  after  trial,  ui)on  charges  duly  served  upon  him  and  an 
opportunity  to  be  heard  Uud  defend.  Whenever  a  vacancy  exists 
for  any  cause  in  such  office,  the  surrogate  shall  appoint  a  person 
to  fill  such  otfice  for  the  full  term  of  five  years.  Such  chief 
clerk  shall  before  entering  upon  the  performance  of  his  duties 
take  the  constitutional  oath  of  otfice  and  shall  file  the  same  with 
the  county  clerk  of  Kings  county,  together  with  a  bond  in  the 
sum  of  ten  thousand  dollars,  with  sureties  approved  by  the  sur- 
rogate, conditioned  for  the  faithful  performance  of  his  duties  as 
such  chief  clerk.  Such  chief  clerk  shall  perform  such  duties  as 
now  pertain  to  the  office  of  chief  clerk  and  clerk  of  the  surro- 
gate's court  in  such  county,  and  such  other  duties  as  the  surrogate 
may  from  time  to  time  by  rule  of  the  court  or  otherwise  impose 
upon  him.  The  compensation  of  such  chief  clerk  and  of  the  other 
clerks  and  officers  of  the  court  and  olfiee  of  such  surrogate  shall, 
notwithstanding  any  other  provision  of  law,  be  fixed  by  the  said 
surrogate,  and  the  same  shall  be  a  county  charge.  The  com- 
pensation of  the  chief  clerk  shall  not  be  decreased  during  his 
term  of  office. 

Added  by  L.  1911.  ch.  688,  In  effect  July  18.  1911. 

I  2510.  (Am'd,  1894,  lOOS,  1900,  1918.1  Additional  powers 
of  derlui  of  sarroiratea'  court*. 

The  clerk  of  the  surrogate's  court,  and  in  the  county  of  Kings 
two  other  clerks,  and  in  the  county  of  Queens  one  other  clerK, 
to  be  designated  by  the  surrogate,  in  s\ddition  to  the  powers 
enumerated  in  section  twenty-five  hundred  and  nine,  may  exer- 
cise, concurrently  with  tlie  surrogate  of  the  county  the  following 
IKJwers  of  the  surrogate:  On  the  return  of  a  citation  issued  from 
such  surrogate's  court  on  a  petition  for  the  probate  of  a  will, 
where  no  objection  to  the  same  is  filed,  or,  where  all  of  the 
persons  entitled  to  be  cited,  sign  and  verify  the  petition,  or  per- 
sonally, or  oy  attorney,  appear  on  the  probate  thereof,  cause  the 
witnesses  to  the  will  to  be  examined  before  him.  Such  examina- 
tion must  be  reduced  to  writinu.  and  f<»r  such  i»urpose,  they  are 
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hereby  authorized  to  adminiHter  and  certify  oaths  and  affirma- 
tions in  such  cases  in  the  same  manner  and  with  the  same  effect 
as  if  administered  and  certified  by  the  surrogOfte. 

L.  1894,  ch.  211:  U  1905,  ch.  615;  L.  1906,  ch.  95;  L,  1918,  ch.  439. 
In  effect  Sept.  1.  1913. 

f  :e511.    [Aiu'd,  1907.]'     Sarroflrate  liable   for  clerk's  acta. 

A  surrogate  hereafter  elected  or  appointed,  and  the  sureties  in 
his  oflBcial  bond,  are  liable  for  any  act  of  the  clerk  or  deputy 
clerk  of  the  surrogate's  court  in  the  discharge  of  his  otficial 
duties,  during  the  surrogate's  term  of  olllce,  as  if  the  act  was 
performed  by  the  surrogate.  The  surrogate  may  take  security 
from  the  clerk  or  deputy  clerk,  or  either  of  them,  to  indemnify 
him  against  the  liabUity  created  by  this  section. 

Formerly  I  2510.  See  L.  1893.  ch.  680.  Am'd  L.  1007,  ch.  209.  In  effect 
Sept.   1,   1907. 

I  2512.  (Aiu*d,  1909,  1910.1  StenogrrapherH  and  court  ofll- 
cem  Cor  Marrograteii*  conrtu  In  N«^v  York,  Klnirs  and  Brie 
oonntleM. 

The  surrogate  of  each  of  the  counties  of  New  York,  Kings 
and  Erie,  mast  appoint,  and  may,  for  cause,  remove,  a  stenog- 
rapher for  his  court,  who  is  entitled  to  a  salary,  fixed  by  law, 
and  to  be  paid  as  the  salaries  of  clerks  in  the  surrogate*!*  office 
are  paid.  In  the  county  of  Erie  the  salary  of  said  stenographer 
shall  be  fixed  by  the  board  of  supervisors,  and  the  payment  of 
such  salary  shall  be  provided  for  by  such  board  in  the  same 
manner  as  other  county  expenses  are  paid.  The  surrogate  of 
Kings  county  may  appoint,  and  at  pleasure  remove  all  attend- 
ants and  messengers,  and  court  officers  in  his  court,  who  nui.st 
attend,  from  day  to  day,  the  terms  and  sittings  of  the  court  to 
preserve  order,  and  to  perform  whatever  services  may  be  re- 
quired of  him  by  the  surrogate.  The  surrogote  of  Erie  county 
may  appoint,  and  at  pleasure  remove,  one  court  officer  to  attend 
his  court  and  to  perform  such  duties  in  respect  thereto  as  the 
said  surrogate  may  prescribe.  Such  officer  shall  possess  all  the 
powers  of  officers  designated  by  sheriffs  to  attend  upon  such 
courts,  and  shall  receive  a  salary  to  be  fixed  by  said  surrogate, 
not  to  exceed  one  thousand  two  hundred  dollars  a  year,  to  he 
paid  in  equal  monthly  payments  by  the  treasurer  of  the  county 
of  Erie. 


notes  of  Uonrd  of  Statutory  Consolidation  at  eud  of  ctxlo.     Ain'd  L.   1910,  ch. 
705,  In  effect  Sept.   1,   1010. 

I  2R1.3.  rAm'd.  1S98,  1S96,  lfM>2,  1903,  1904,  10'>S,  1906, 
1909,  1910.]    Stenoirraphera  In  other  connttes. 

The  surrogate  of  each  such  county,  except  New  York,  Kings, 
Hamilton,  Queens,  Richmond  and  Erie,  may,  in  bis  discretion,  ap- 
point, and  at  pleasure  remove,  a  stenographer  for  his  court,  who, 
except  in  Sullivan  county,  shall  receive  a  salary  to  be  fixed  by 
such  surrogate,  not  exceeding  in  counties  having  a  population 
less  than  thirty  thousand,  eight  hundred  dollars  per  annum;  in 
counties  having  a  population  of  thirty  thousand  and  not  more 
than  fifty  thousand,  not  exceeding  one  thousand  dollars  per  an- 
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Muui,  and  \h  cotintles  harliii?  ft  population  pxcecdins  fifty  thou- 
sand, not  exceeding  twelve  hundred  dollars  per  annum,  except 
that  in  counties  in  which  are  located  cities  of  the  second  class, 
or  in  counties  in  which  are  located  three  cities  of  the  third 
class,  such  salary  shall  not  exceed  eijfhteen  hundred  dollars  per 
annum;  and  in  any  county  wholly  containing  a  city  of  the 
first  class,  sucb  salaries  shall  not  exceed  two  thousand  dollars 
per  annum.  The  i)opulation  of  the  several  counties  shall  be 
determined  by  the  Inst  preceding  census.  If  a  regular  stenog- 
rapher is  appointed  in  Sullivan  county,  his  salary  shall  be  five 
hundred  dollars  per  annum.  The  board  of  supervisors  shall 
provide  for  the  payment  of  such  salary  in  the  same  manner  as 
other  county  expenses  are  paid.  Such  stenographer  shall  deliver 
to  the  Burrogate  of  the  county  a  full  copy  of  all  the  minutes 
taken  by  him;  and  on  the  receipt  of  his  fees,  not  exceeding 
three  cents  per  folio,  a  like  cojjy  to  the  party,  or  each  of  the 
parties,  to  the  proceeding  in  which  the  minutes  were  taken,  ex- 
cept that  in  the  counties  of  Onondaga  and  Monroe  such  fees 
shall  not  exceed  Hix  cents  per  folio.  When  not  actually  engaged 
in  the  diacharge  of  his  duties  as  stenographer,  he  shall  perform 
such  clerical  duties?  in  connection  with  the  surrogate's  court  as 
the  surrogate  directs.  In  counties  wherein  the  surrogate  is  also 
county  judge,  the  stenographer  so  appointed  shall  be  the  stenog- 
rapher of  the  county  court,  and  shall  perform  the  duties  per- 
taining to  a  stenographer  of  the  county  court  without  additional 
compensation.  In  counties  where,  for  any  cause,  a  regular 
stenographer  for  his  court  has  not  been  appointed,  as  provided 
by  this  section,  the  surrogate  may,  In  individual  proceedings  re- 
quiring the  services  of  a  stenographer,  appoint  a  stenographer 
who  shall  be  paid  a  reasonable  compensation,  certified  by  the 
surrogate  in  every  case  in  which  he  takes  notes  of  testimony, 
from  the  estate  or  matter  in  which  such  services  are  rendered. 

Am'd  by  L.  1883.  di.  686;  K  1896,  ch.  248;  L.  1902.  ch.  265;  L.  1903, 
vh.  470;  L.  1904,  ch.  59;  L.  1005,  ch.  570;  U  1906,  ch.  228;  L.  1909,  ch. 
•JtOf  L.   1010,   ch.  70.1.     In  effect   Sept.   1,   1910. 

i  BSlO-a.  [Atti*cl,  1000«]  Iitte]*preterii  In  anYrograte'a  court 
oC  Kins*  eonniy. 

The  surrogate  of  Kings  county  must  from  time  to  time  ap- 
point and  may  at  pleasure  remove  an  interi>reter  to  be  attached 
to  the  surrogate's  court  of  said  county.  Such  interpreter  shall 
receive  a  salary  of  eighteen  hundred  dollars  per  annum  to  be 
paid  by  the  comptroller  of  the  city  of  New  York,  in  monthly  in- 
stalments and  shall,  before  entering  upon  his  duties,  file  in  the 
office  of  the  clerk  of  the  county  of  Kings  the  constitutional  onth 
of  oflice  in  which  there  shall  also  be  incorporated,  language  to  the 
efifect  that  he  will  fully  and  correctly  mterpret  and  translate 
each  Question  propounded  through  him  to  a  witness  and  each 
anawer  thereto  in  said  courts.  The  compensation  for  the  above 
interpreter  to  lie  taken  out  of  the  amount  appropriated  for  the 
i«upport  of  the  said  surrogate's  court,  or  from  any  other  con- 
tingent city  fund. 

Added  by  li.  1909,  di.  OB.  n«»rWBtlrth  —  Tod?  Clfl!  PfOTO<lur«»,  I  860. 
For  remainder  of  section  see  Judiciary  L4i\v,  {{  198,  382-385.  See  note  10  of 
tiotes  of  Board  of  Statutory  CoDsulldatiofi  at  eud  of  Ck>de. 
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S  2514.  f  Am'd,  1900.]  Definition  of  expreaMlons  mted  la 
thiM  chapter. 

In  constrnini?  the  provinions  of  tliiH  chapter,  the  following  rules 
must  be  observed,  except  where  a  contrary  intent  is  expressly 
declared  in  the  proTision  to  be  construed,  or  plainly  apparent 
from  the  context  thereof: 

1.  The  word,  *'  intestate  "  signifies  a  person  who  died  without 
lenring  a  valid  will;  but  where  it  is  used  with  respect  to  par- 
ticular property,  it  signifies  a  person  who  died  without  effectually 
disposing  of  that  property  by  will,  whether  he  left  a  will  or  not. 

2.  The  word,  **  assets  "  signifies  personal  property  applicable  to 
the  payment  of  the  debts  of  a  decedent. 

3.  [  Am'd,  18<M).]  The  word  "  debts  "  includes  every  claim  and 
demand,  upon  which  a  judgment  for  a  sum  of  money,  or  direct- 
ing the  payment  of  money,  could  be  recovered  in  an  action;  and 
the  word  "creditor"  includes  every  person  having  such  a  claim 
or  demand,  any  person  having  a  claim  for  expense  of  administra- 
tion, or  any  person  having  a  claim  for  funeral  expenses. 

L.  1900,  ch.  120.    In  effect  Sept.  1,  IBOO. 

4.  The  word,  "  wnll "  signifies  a  last  will  and  testament,  and 
includes  all   the   codicils   to  a  will. 

5.  The  expression  "  letters  of  administration,"  includes  letters 
of  temporary  administration. 

n.  The  expression,  "  testamentary  trustee,"  includes  every  per- 
son, except  an  executor,  an  administrator  w^ith  the  will  annexed, 
or  a  guardian,  who  is  designated  by  a  will,  oi:^  by  any  competent 
authority,  to  exx'cuto  a  trust  created  by  a  will;  and  it  includes 
such  an  executor  or  administrator,  where  he  is  acting  in  the 
execution  of  a  trust  created  by  the  will,  which  is  separable  from 
his  functions,  as  executor  or  administrator. 

7.  The  word,  "  surrogate,"  where  it  is  used  in  the  text,  or  in  a 
bond  or  undertaking,  given  pursuant  to  any  provision  of  this 
chapter,  includes  every  officer  or  court  vested  by  law  with  the 
functions  of  surrogate. 

8.  The  expression,  **  judicial  settlement,"  where  it  Is  applied  to 
an  account,  signifies  a  decree  of  a  surrogate's  court,  whereby  the 
account  is  made  conclusive  upon  the  parties  to  the  special  pro- 
ceeding, either  for  all  purposes,  or  for  certain  purposes  specified 
in  the  statute;  and  an  account  thus  made  conclusive  is  said  to 

be  "judicially  settled." 
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0.  The  expression,  "  iiiternietlmte  nccouiit."  donates  an  aeconnt 
filed  in  the  8urrogate*8  office,  for  the  purpose  of  diHcIosing  the  actc 
of  the  person  accounting,  and  the  condition  of  the  estate  or  fnnd 
in  his  hands  and  not  made  the  subject  of  a  judicial  settlement. 

10.  The  expression,  "  upon  the  return  of  a  citation,"  where  it 
Is  used  in  a  proTision  requiring  an  act  to  be  done  in  the  surro- 
gate's court,  relates  to  the  time  and  place  at  which  the  citation 
is  returnable,  or  to  which  the  hearing  is  adjourned;  includes  a 
supplemental  citation,  issued  to  bring  in  a  party  who  ought  to 
be,  but  has  not  been  cited;  and  implies  that,  before  doing  the 
act  specified,  due  proof  must  be  made,  that  all  persons  required  to 
be  cited  have  been  duly  cited. 

11.  The  expression,  "  person  interested,"  where  it  is  used  in 
connection  with  an  estate  or  a  fund,  includes  every  person  en- 
titled, either  absolutely  or  contingently,  to  share  in  the  estate  or 
the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise,  except 
as  a  creditor.  Where  a  provision  of  this  chapter  prescribes  thai 
a  person  interested  may  object  to  an  appointment,  or  may  apply 
for  an  inventory,  an  account,  or  Increased  security,  an  allegation 
of  his  interest,  duly  verified,  suffices,  although  his  interest  is  dis- 
puted; unless  he  has  been  excluded  by  a  judgment,  decree  or 
other  ^hal  determination,  and  no  appeal  therefrom  Is  pending. 

12.  The  term,  "  next  of  kin,"  includes  all  those  entitled,  under 
the  provisions  of  law  relating  to  the  distribution  of  personal 
property,  to  share  in  the  imbequenthed  residue  of  the  assets  of  a 
decedent  after  payment  of  debts  and  expenses,  other  than  a  sur- 
viving husband  or  wife. 

13.  The  expression,  "  real  property,"  includes  every  estate,  in- 
terest, and  right,  legal  or  equitable,  in  lands,  tenements,  or  here- 
ditaments, except  those  which  are  determined  or  extinguished  by 
the  death  of  a  person  seized  or  possessed  thereof,  or  in  any  man- 
ner entitled  thereto,  and  except  those  which  are  declared  by  law 
to  be  assets.  The  word,  **  inheritance,"  signifies  real  property,  as' 
defined  in  this  subdivision,  uoscended  as  prescribed  by  law.     The 
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lxt>rM6ioii,  "  porsonal  i»rui)ei-t>%"  siguified  every  kind  of  property, 
which  BtirTiveB  a  decedent,  other  than  real  ptoptrty  ai  deilnid  in 
ihit  snbdlTition,  and  includes  a  right  of  action  conforred  by 
ipocial  aUtutory  proviaion  upon  an  exectttor  or  adminiatrator. 

2  It.  8.  «,  1  tl  (2  Bdm.   70)   and  tubd.   13;  1   H.  B.  Y04.  1  Sf  (1  Sdm. 

^'  <ia4b 


c.  18,t.S,».l  SXKVICC  OF  PBOCESS.  ||  8eifr-lT 

TITLI  n. 

PrOTteloBB  nlfttlBg  cener&lly  to  the  proendlnga  In  anmi' 
gvAW  conrta,  and  to  appeola  from  tbosa    courts. 

Attkl*  1.  Proaam    and    Ktrln    tlwr«r:    ■DpMniin,    ipd    Muiiat    of    Iwati 
mlWfUunjaH   rrguEiIloiiB   or  umiiI^b. 
*.  H<«rlna:   tncladlng  trlnl   hj  )nry   and   refrTpncp. 

8.  Pfotffl'.PM    rotolliia    gM«™i]jf     In    Itttsn;     ind    fcnonilly     d.    ei- 

ARTICLE   FIRST. 

Prooeti,  and  tervice  therrof;  appearance,  and  joinder  of  iasuE; 

mitBellanefms  rfgulation  of  practice. 
Sh.   M1>.  Pnrrm;  ho*  (iprntHl  snil  rMnrnahlr. 

Uia.  PrxcwdBii  to  t«  nmniRiiri-d  by  rluUoo. 

glT.    M.  ;   clUin   Us  ■Wtoll.  of  llmllllloiit.. 
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%  XBIS.  FioccSBi   bow    nvBoled   sad    rrlurnablF. 

A  titiitiiin  or  otjier  maniliitc  <i(  «  Biirri>i[Hti''B  court  nuict.  p.s- 
cept  wUfre  it  Ih  ntherwlne  itpeoiHilj  prescribed  by  law.  lii>  niii'le 
rKtumablc  liefore  thp  tiurroKale  froni  whose  eoiirt  tt  wna  Irmued. 
and  may  be  uprvwl  or  exccuied  Iq  any  connty.  A  wnrrnnt  of 
attarbment  must  be  dlrertnl  to  the  Rherlff  of  the  siirrnpHtp's 
coanty:  who  ninj"  espciitc  it  in  any  coqnfy,  and  mtiiit  conrey  the 
person   arr^ntiM   to  the  ploee  where  it  Is  returnable. 

L.  183T,  ch.  4*0.  It  M.  «   (4  Bdm.  IBS). 

I  2Bia.  Prof^ppillnKH  io  |te  eoinmeii«ed  br  cllatlna. 

Exceiit  In  a  cnni-  (vhere  It  in  otherwlHc  Hpreinlly  iirom-rilipd  by 
Inw,  a  BpeelBl  proceeding  in  a  BiirrojiHto's  ronrt  miiHt  bo  roin- 
uieneed  hy  the  nerriiv  of  a  ritation.  isKued  upon  the  profentntion 
of  a  p«tttlDn.  But  itpon  the  prexentatlnn  of  tlie  petition,  the 
eonrt  aeiinliVR  jnriMitiellon  to  do  any  act,  TChleh  may  b«  doiie 
before  netiinl  service  ot  the  cltatfon. 

tn  II  MM  tnil  1013.  pnxt 

VUI1T.  Id.|  TTltlitn  the  ■tatnlc  of  llnltMlona- 
he  preiieutailon  of  n  ixiiltton  Ik  deenieil  the  eoinmaneemant 
of  a  Fpeel»i  uruceedlnK,  wilhin  the  tneaning  of  any  provision 
ot  tbla  Rct,  WQli^l)  limits  tbe  lime  for  the  commencsmeDt  tbfrent. 
Bat  In  order  to  autltle  the  petitioner  to  (he  benefit  of  this 
Mctton,  a  citation  Usued  upon  tbe  presentation  of  the  petition. 
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muRt,  within  Rixty  days  thereafter,  be  served,  as  prescribed  in 
section  2520  of  this  act,  upon  the  adverse  piirty,  or  upon  one  of 
two  or  more  adverse  parties^  who  are  jointly  liable,  or  other- 
wise united  in  interest;  or,  within  the  same  time,  the  first  publi- 
cation thereof  must  be  made,  pursuant  to  an  order  maae  as 
prescribed  in  section  2522  of  this  act. 
.Sec  ii  309  and  400.  ante. 

1  2518.  fAm^d,  lOOK.l  Pormonii  conntltnttnff  a  elaaa;  wlitfa 
to  be  clte«l|  oltatlon  Trhen  Bonie  are  anknown. 

Where  it  is  prescribed,  in  any  provision  oi  this  chapter,  that 
a  petition  must  pray  that  a  persuu,  or  that  creditors,  next  of  kin, 
legatees,  heirs,  devisees,  or  other  persons  constituting  a  cla^6, 
may  be  cited  for  any  purpose,  all  those  persons  are  necessary 
parties  to  the  special  proceeding.  Where  persons  to  be  cited 
constitute  a  class,  the  petitioner  must  set  forth,  in  an  afltdavit, 
the  name  of  each  of  them,  unless  the  name,  or  part  of  the  name, 
of  one  or  more  of  them  cannot,  ;ifter  diligent  inquiry,  be  asei»r- 
tained  by  him;  in  which  case,  that  fact  must  be  set  forth  and  he 
may  also  allege  that  tliere  may  be  others  whose  existence  is  un- 
known to  him;  and  the  surrogate  must,  thereupon,  inquire  into 
the  matter.  For  the  purpose  of  the  Inquiry,  he  may,  in  his  dia- 
cretion,  issue  a  subpoena,  requiring  any  person  to  attend  before 
him  to  testify  respecting  the  mutter.  If  he  is  satisfied,  of  the 
reasonable  diligence  and  good  faith  of  the  petitioner  the  citation 
may  be  directed  to  the  persons,  whose  names  are  unascertained 
and  also  to  all  other  persons  belonging  to  such  classes  by  a 
general  description,  showing  their  connection  with  the  decedent, 
or  interest  in  the  property  or  matter  in  question;  or  other  saflS- 
cient  identification.  A  citation,  thus  directed,  has  the  same  force 
and  effect,  as  if  it  was  directed  to  the  persons  intended,  by  their 
names;  and  where  the  persons  so  intended  are  duly  cited,  in  any 
manner  prescribed  by  law,  the  d€»cree  binds  them,  as  if  they  were 
named  in  the  citation.  A  petition,  duly  verified,  is  deemed  an 
aflldavit,  within  the  meaning  of  this  section. 

2  B.  S.  74.  i  26  (2  Bdm.  75).  Am'd  by  L.  1908,  ch.  272.  In  effect 
Sept.   1.   1908. 

i  22510.  Contenta  of  cttatlon. 

A  citation  must  be  made  returnable  upon  a  day  certain,  desig- 
nated therein,  not  more  than  four  months  after  the  date  thereof; 
and  must  specify  whose  estate  or  what  subject-matter  is  in 
question.  The  names  of  all  the  persons  to  be  cited,  as  far  aa 
they  can  be  ascertained,  must  be  contained  in  the  citation. 
Where  the  name,  or  part  of  the  name,  of  either  of  them  cannot 
be  ascertained,  that  fact  must  be  stated  in  the  citation. 

L.   1837,   cb.   4G0,   I   7   (4  Edm.   487). 

I  2S20.  tAm'd,  1913.]     Citation |  bow  aerved  In  the  atmte. 

Except  where  special  provision  is  otherwise  made  by  law, 
service  of  a  citation,  within  the  state,  must  be  made  upon  an 
adult  person,  or  an  infant  of  the  age  of  fourteen  years  or  up- 
wards, by  delivering  a  copy  thereof  to  the  person  to  be  served, 
or  by  leaving  a  copy  at  his  residence, .  or  the  place  where  he  so- 
journs, with  a  person  of  suitable  age  and  discretion,  under  such 
circumstances,  that  the  surrogate  has  good  reason  to  believe 
that  the  copy  came  to  his  knowledge,  in  time  for  him  to  attend 
at  the  return  day.  A  citation  must  be  so  served,  if  within  the 
county  of  the  surrogate,  or  an  adjoining  county,  at  least  eight 
days  lK»fore  the  return  day  thereof;  if  in  any  other  county, 
at  least  fifteen  days  before  tlie  return  day;  unless,  in  either  case, 
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the  person  served,  being  an  adult,  and  not  incompetent,  assents 
in  writing  to  a  service  within  a  shorter  time.  -  Any  person,  al- 
though a  party  to  the  special  proceeding,  may  serve  'i  citation. 
Upon  an  accounting  or  judicial  settlement  of  an  executor  or  ad- 
ministrator, where  the  number  of  creditors  or  persons  claiming 
to  be  creditors,  residing  within  the  state  of  New  York,  upon 
whom  citation  is  required  to  be  served,  exceeds  fifty,  service 
thereof  may  be  made  upon  them  by  publication  thereof  in  such 
newspapers  and  for  such  a  length  of  time  as  shall  be  fixed  by  the 
surrogate  and  by  the  mailing  of  a  copy  of  such  citation  to  rnch 
of  them  by  deposit  of  a  copy  thereof  in  the  postoffice,  piojerly 
enclosed  in  a  postpaid  sealed  wrapper  addressea  to  each  of  them 
at  their  last  known  place  of  residence,  at  least  thirty  days  prior 
to  the  return  day  thereof. 

Am'd.  U  1013,  ch.   535.     In  etlect  May  16.  1913. 

f  8S21.  Snbatltute  for  perponal  verTioe  vpoa  m  resident. 

Where  it  appears  by  affidavit,  to  the  satisfaction  of  the  sur- 
rogate from  whose  court  a  citation  issued,  that  proper  and 
diligent  effort  has  been  made  to  serve  it  upon  a  resident  of  the 
State,  as  prescribed  in  the  last  section;  and  that  the  person  to 
be  served  cannot  be  found,  or  if  found,  that  he  evades  service, 
so  that  it  cannot  be  made;  the  surrogate  may  make  an  order, 
directing  that  service  thereof  be  made,  as  prescribed  in  section 

436  of  this  act;  and  the  provisions  of  that  section  and  of  section 

437  of  this  act,  relating  to  the  service  of  a  summons, apply  to  the 
service  of  a  citation;  pursuant  to  an  order  made  as  prescribed 
in  this  section. 

i  2622.  (Am'd,  1881.]    SerTiee  by  pvbliemtlen,  eto. 

The  surrogate,  from  whose  court  a  citation  is  issued,  may 
makQ  an  order,  directing  the  service  thereof  without  the  State, 
or  by  publication,  in  either  of  the  following  cases: 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation,  or 
upon  a  person  who  is  not  a  resident  of  the  State. 

2.  Where  the  person  to  be  served,  being  a  resident  of  the 
State,  has  departed  therefrom  with  intent  to  defraud  his  cred- 
itors, or  to  avoid  the  service  of  proce.^9. 

3.  Where  the  person  to  be  served,  whether  an  adult  or  an 
infant,  is  a  resident  of  the  State,  but  is  temporarily  absent 
therefrom. 

4.  Where  the  person  to  be  served  is  a  resident  of  the  State, 
or  a  domestic  corporation,  and  an  attempt  was  made  to  serve  a 
citation,  issued  from  the  same  surrogate's  court,  upon  the  pre- 
sentation of  the  same  petition;  before  the  expiration  of  the 
limitation  applicable  to  the  enforcement  of  the  claim  set  fortli 
in  the  petition,  as  fixed  in  chapter  fourth  of  this  act;  and  the 
limitation  would  have  expired  within  sixty  days  next  preceding 
the  application  for  the  order,  if  the  time  had  not  been  extended 
bv  the  attempt  to  serve  the  citation. 

Bee  I  2526.  poet.  . 

I  2828.  Id.  I  upon  pemons  nnlcnovviiy  etc. 

The  surrogate  may  also  make  an  order,  directing  the  service 
of  a  citation  w^ithout  the  State,  or  by  publication,  in  either  of 
the  following  cases: 

1.  Upon  a  porty  to  whom  a  citation  is  directed,  either  by  his 
fall  name  or  part  of  his  name,  where  the  surrogate  is  satisfied, 
by  affidavit,  that  the  residence  of  that  party  cannot  after 
diUgent  Inquiry,  be  ascertained  by  the  petitioner. 
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2.  Upon  one  or  more  unknown,  creditors,  next  of  kin,  lesratees, 
heire^  devisees,  or  other  persons  included  in  a  class,  to  whom  a 
citation  has  been  directed,  desi^mating  them  by  a  general  de- 
BcriptioDy  as  prescribed  in  this  article. 

I  2524.  [Am'd,  1881,  1809.]  Order,  wl&en  and  1io%r  miifl«i 
oontent*  tliereof.  ^ 

Where  an  order,  directing  the  service  of  a  citation  without  the 
State,  or  by  publication,  is  made  as  prescribed  in  either  of  the 
last  two  sections,  the  party  applying  therefor  must  produce  proof, 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  surrogate, 
that  the  case  is  one  of  those  specified  in  those  sections.  The 
order  must  direct  that  service  of  the  citation,  upon  the  person 
named  or  described  in  the  order,  be  made  by  publication  of  the 
citation  in  two  newspapers,  designated  as  prescribed  In  this  arti- 
cle, unless  from  the  petition  it  appears  that  the  estate  amounts  to 
less  than  two  thousand  dollars,  in  which  case  only  cme  newspaper 
shall  be  designated,  for  a  specified  time,  which  the  surrogate  deems 
reasonable,  not  less  than  once  in  ea<'h  of  six  successive  weeks; 
or,  at  the  option  of  the  petitioner,  bj'  delivering  a  copy  of  the  cita- 
tion, without  the  State,  to  each  person  so  named  or  descril>ed, 
in  person,  and  if  tlie  i>er8on  to  be  served  is  an  infant  under  the 
age  of  fourteen  years,  also  to  the  person  with  whom  he  is  so- 
journing or,  if 'the  service  is  made  upon  a  corporation,  to  an  officer 
thereof  specified  in  section  foiu'  hundred  and  thirty-ooe  or  four 
hundred  and  thirty- two  of  this  act,  }t  must  also  contain  either 
a  direction  that  on  or  before  the  day  of  the  first  publication,  the 
petitioner  deposit,  in  a  specified  post-office,  a  copy  of  the  citation 
and  of  the  order,  contained  in  a  securelj'  closed  post-paid  wrapper, 
directed  to  the  person  to  be  served,  «t  a  place  8pef»lfied  In  the 
order,  and,  if  the  person  to  be  served  is  an  infant  under  the  npe 
of  fourteen  years,  a  further  copy,  likewise  contained  in  a  securely 
closed  post-paid  wrapper,  directed  to  the  person  with  whom  aoch 
infant  is  sojourning  or,  a  statement  that  the  surrogate,  beinp 
satisfied,  by  the  affidavit  upon  whioh  the  order  was  granted,  that 
the  petitioner  cannot,  with  reasonable  diligence,  ascertain  a  place 
or  places  w^here  the  person  to  be  served  would  probablv  recelvf* 
matter  transmitted  through  the  post-office,  dispenees  with  th^  de- 
posit of  any  papers  therein. 

S«e  1 440,  ante ;  L.  1899,  oh.  <H)6.   In  effect  Sept.  1, 1RW 

I  9tt2S.  [Am'd,  1882.]  WKat  tlm»  reaiilr««  f^r  deU^«rr 
•f  copT>  etc. 

Where  service  is  made  by  delivering  a  copy  of  the  citation 
without  the  State,  pursuant  to  an  order  made  an  prescribed  in 
the  last  section,  it  mnst  be  made,  if  within  the  United  (States. 
nt  lenst  thii-ty  dnys,  if  without  the  United  States,  at  least  forty 
da  vs.  beforo  the  return  day  of  the  citation.  Proof  of  publication. 
deposit  or  delivery  may  be  made  aa  prescribed  in  Bectlon  444 
of  this  act. 

See  ^  439.  440.  anto:  T..  1837, -rh.  4P0.  .  8;  L.  1840,  ch.  SW,^!  1  (*  »i«l. 
487);  L.  18«3.  ch.  362  (6  E«lm.  124):  2  JJ.  S,  6X.  62.  Sf  32,  S4  (2  Bam.  81), 

S  aSStf.  Service  upon  a  corporation,  Infanty  luiMltie,  ei«. 

Service  of  a  citation  must  be  made  upon  an  infant  under  the 
age  of  fourteen  years,  a  person  judicially  declared  to  be  incom- 
petent to  manage  his  affairs  by  reason  of  lunacy,  idiocy,  or 
habitual  drunkenness,  or  a  corporation,  in  the  manner  prMwanbed 
for  personal  scrrice  of  a  summons  upon  such  «  pmQB*  or  qpov^ 
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a    corporation,   in   article  first  of  title  first  of  chapter  fifth  of 
this  act. 

Lu   1870.  oh.  093   (0  Edm.  420).    Sm  If  ^26.  431  and  432.  ante. 

g  2527.  Id.;  nyon  infant,  etc.;  additional  reaalrement  In 
certain  caseii. 

Where  a  person,  cited  or  to  be  cited,  is  an  infant  of  the  age 
of  fourteen  years  or  npwards,  or  where  the  surrogate  has,  in  his 
opinion,  reasunable  jUTounds  to  bHieve.  that  a  person,  cited  or 
to  be  cited,  is  an  habitual  drunkard,  or  for  any  cause  mentally 
incapable  adequately  to  protect  his  rights,  although  not  judicially 
declared  to  be  incomi^etent  to  manage  his  affairs,  the  surrogate 
may,  in  his  discretiou,  with  or  without  an  application  therefor, 
and  in'  the  interest  of  that  person,  make  an  order  requiring  that 
a  copy  of  the  citation  be  deliveredi  in  uehalf  of  that  person,  to 
n  person  designated  in  the  order;  and  that  service  of  tlu*  cita- 
tion shall  not  be  deemed  complete  until  such  delivery.  Where 
the  person,  cited  or  to  be  cited,  is  an  infant  under  the  age  of 
fourteen  years,  or  a  person  judicially  declared  to  be  incompetent 
to  manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  and  the  surrogate  has  reasonable  ground  to  believe 
that  the  interest  of  the  person,  to  whom  a  copy  of  the  citation 
wa«  delivered,  in  behalf  of  the  infant  or  incompetent  person, 
is  adverse  to  that  of  the  infant  op  incompetent  person,  or  that 
for  any  reason,  he  is  not  a  fit  person,  to  protect  the  hitter's 
rights,  the  Burrogate  may  likewise  make  such  an  order;  and 
as  a  part  thereof,  or  by  a  separate  order,  made  in  like  manner 
at  any  stage  of  the  proci»edings.  he  may  appoint  a  special 
Knardian  ad  litem  to  conduct  the  proceedings  in  behalf  of  the 
incompetent  person,  to  the  exclusion  of  the  committee,  and  with 
the  same  powers,  and  subject  to  the  same  liablMties,  as  a  com- 
mittee of  the  property. 

L.    1872,  ch.   003   (0  Edm.   420). 

%    2628.   rAm'd,    1800,   1011.]    Appearance |   how   made,   and 
effect    tbereof. 

In  a  surrogate's  court,  a  party  of  full  ago  may,  unless  he  has 
been  judicially  d<*elared  to  be  inrouipetent  to  manage  his  affairs, 
I>roHecute  or  defend  a  special  proceeding,  in  person  or  by  attorney 
regularly  admitted  to  practiee  in  the  courts  of  record,  at  his 
clecrtiou,  except  in  a  prcK-eeding  to  punish  him  for  contempt,  or 
where  he  is  required  to  appear  in  person,  by  special  provision  of 
law,  or  by  a  special  order  oi'  the  surrogate.  The  issue  and  service 
of  a  citation  may  be  waived  either  l>efore  or  after  the  filing  of  the 
petition  in  such  proceeding  by  a  party  in  any  proreeding  by  an 
instrument  in  writing,  acknowledged  -  or  approved  as  a  deed  enti- 
tled to  be  recorded,  or  by  personal  apjiearance  or  by  his  attorney 
with  written  authorization  executed  and  acknowledged  as  a  deed 
and  filed  in  the  office  of  the  surrogate.  The  apnearance  of  a 
party  against  whom  a  citation  has  been  issued,  has  the  same 
<'ffect  as  the  appearance  of  a  defendant  in  an  action  brought  in 
the  supreme  court. 

U    1S06.    ch.   570;    L.   1011,   ch.   330,   In   effect  Sept.    1,   18U,     See   |l    55, 
424,    7Dti-802,'  ante. 

9  2520.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  I  472.] 

I   2530.   Special    fraardlnni    when    to    be    appointed. 

Where  a  party,  who  is  an  infant,  does  not  appear  by  his  gen- 
eral guardian;  or  where  a  party,  who  is  a  lunatic,  idiot  or  habitual 
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drunkard,  doen  not  appear  by  his  comiuittoe,  the  Hurrogate  mwM 
appoint  a  cunipeteut  and  roHpousible  person,  to  appear  as  spei'ial 
guardian  for  cnat  party.  Whore  an  infant  appears  by  hii<  greueral 
guardian,  or  whore  a  lunatic,  idiot,  or  habitual  drunkard,  appears 
by  his  committee,  the  surrogate  must  inquire  into  the  facts,  and 
must,  in  like  manner,  appoint  a  special  guardian,  if  there  is  any 
ground  to  suppose  that  the  interest  of  the  general  guardian  or 
committor  is  ad'vorse  to  that  of  the  infant,  or  incompetent  per- 
son; or  that  for  any  other  reason,  the  interests  of  the  latter 
require  the  appointment  of  a  special  guardian.  A  person  cannot 
be  appointed  such  a  special  guardian.  unleii«s  Ws  written  consent 
is  filed,  at  or  before  the  time  of  entering  the  order  appointing  him. 

8c^  2  B.  ».  100.  {  .1  (2  R<lm.  104).  aui'd ;  L.  lHa7.  ch.  4B0,  i  38  (4  Bdm. 
404):  L.  isn.-).  fti.  »02.  8  »  (ti  rCilm.  12«)  ;  U  1870.  cb.  170,  I  4  (7  Bdm. 
61)5);    L.    1872,  ch.    0U3.    I   2    (9  Edm.   421). 

f  22531.  Notice  of  proceedlnnrii  to  appoint  apecial  gnmrA" 
Ian. 

Where  a  person,  other  than  the  infant,  or  tiie  committee  of  the 
incompetent  person,  applii>s  for  the  appointment  of  a  special 
guardian,  as  prescribed  in  the  last  section,  at  least  eight  days* 
notice  of  the  application  must  be  personally  served  upon  the 
infant,  or  incompetent  iK'rsoii,  if  ho  is  within  the  State,  and  also 
uiM)n  the  committee,  if  any,  in  like  manner  as  a  citation  is  re- 
quired by  law  to  be  served.  But  except  in  a  case  specified  in  title 
fifth  of  this  chapter,  the  surrogate  maj^',  by  an  order  to  show 
cause,  prescribe  a  shorter  time,  and  direct  the  service  of  the 
order  to  be  made  in  such  a  manner  as  he  deems  proper.  The 
application  may  be  made  at  the  time  of  pivsenting  the  petition, 
and,  in  that  case,  the  order  to  show  cause  may,  in  the  surrf*gate*s 
discretion,  accompany  the  citation. 

2  U.  8.  100,  8  4  (2  hklni.  1U4)  ;  L.  1837,  eh.  4G0.  8  37  (4  Bdm.  404). 
a::i*d. 

8  iiSKVi,  Proof  of  •e^'vice  of  citation,  subpoena,  etc. 

Proof  of  service  of  a  citation,  or  a  subpoena,  issued  from  a 
surrogate's  court,  must  be  made  in  the  manner  prt>scril>ed  by  law, 
for  prot>f  of  service  of  a  summons  issued  out  of  the  .supreme 
court.  In  every  other  case,  proof  of  service  must  be  made  by 
att1<lavit:  or,  where  the  person  served  is  of  full  age  and  not  in- 
con)petent,  by  a  written  admission  signed  by  him,  aceompanie<l 
with  proof,  by  atttdavit  or  otherwise,  of  the  genuineness  of  his 
signature. 

2  R.   S.  228.   8  0   (2  Kdm.   232);   L.   1837,  ch.  400,   |  0   (4  Bdm.   48S). 

I  2a;t;t.   \%>ltten  pleacllnir»  may  be  reqalreil. 

The  surrogate  may,  at  any  time,  require  a  party  to  file  a  writ- 
ten petition  or  answer,  containing  a  plain  and  concise  statement 
of  the  facts  constituting  his  claim,  objection  or  defence,  and  a 
demand  of  the  dooreo,  order,  or  other  relief,  to  which  he  supposes 
himself  to  be  entitled.  The  surrogate  may  require  the  petition 
or  answer  to  be  vtn'ified,  and  a  copy  thereof  to  be  served  Mptm 
any  other  person  interested.  A  i)arty  who  fails  to  comply  with 
such  requirement  may  be  treated  as  a  party  in  defanlt.  Exc(>pt 
where  siuh  a  re<iuirement  is  made,  or  in  a  case  where  a  written 
petition  is  expressly  required  by  this  act,  a  petition,  or  the  answer 
thereto,  may  be  presented  orally:  in  which  case,  the  snbstaace 
thereof  must  be  enterod  in  tin*  ncords  of  the  courts. 
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I  2634.  Verification  tliereof* 

The  provisions  of  sections  523,  524,  525,  and  526  of  this  act 
apply  to  tt  verification  made  pursuant  to  this  chapter,  and  to 
the  petition  or  other  paper  so  veritied,  where  they  can  be  so  ap- 
plied in  substance^  without  regard  to  the  form  of  the  proceediog* 

Sec  I  2749,  post. 

S  2535.  Pnblloatlon  of  citation,  etc. 

Where  a  provision  of  this  chapter,  or  an  order  made  pursuant 
to  such  a  provision,  directs  the  publication  of  a  citation,  notice  or 
other  paper,  or  the  service  thereof  by  publication,  the  publication 
must  be  made  in  a  newspaper  published  in  the  county.  The 
surro|?ate  ma3%  also,  in  his  discretion,  direct  the  publication 
thereof  in  any  other  newspaper  published  in  the  same  or  another 
ttuinty,  as  he  deems  proper,  for  the  puriM>se  of  f^ivinj;  notice  to 
the  persons  intended  to  he  served  or  notified.  If  no  newKpai>er 
is  published  in  the  county,  the  citation,  notice,  or  other  i>aper. 
must  be  published  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  by  law  to  be  published. 

L.   1874,  ch.  437   (0  Rdm.  818);  2  R.  S.  107,  part  of  f  40   (2  Edm.   lU). 

I  2580.  [Repealed  by  L.  1900,  ch.  572.  In  effect  Sept.  1, 
1900.] 

I  2587.  FAm'd,  1882,  1fMI8,  1900.1  Money  paid  into  court 
and  •ecarltiea  taken;  Iio^t  disposed  of. 

Where  a  statute  requires  the  payment  of  money  into,  or  the 
deposit  of  a  security  with  the  surropate's  court,  or  the  deposit  of 
a  security  for  the  payment  of  money,  with  the  surrogate,  the 
same  must  be  paid  to  or  deimsited  with  the  county  treasurer  of 
the  county  to  the  credit  of  the  beiieliciary,  or  of  the  estate,  or  of 
the  speciul  proceeding;  unless  the  statute  contains  special  direc- 
tions for  another  disposition  thereof.  Kach  security  so  deposited 
with  the  county  treasurer  must  be  held  and  disposed  of  by  him, 
subject  to  the  direction  of  the  surrogate's  court;  excx'pt  that  he 
must,  unless  otherwise  so  dire<'ted,  cf»llect  .the  principal  and  in- 
terest secured  thereby.  All  money  collwted  by  or  paid  t(»  the 
county  treasurer,  as  pescribed  by  this  section,  must  be  hel<l, 
mamiged,  invested  and  dispos(»d  of  by  him.  in  like  manner  as 
money  paid  into  the  supreme  court  in  an  action  pending  therein. 
The  regulations,  contained  in  the  general  rules  of  practice,  as 
s|H?cified  in  sulHlivision  eight  of  section  four  of  the  state  finance 
law,  and  the  provisions  of  title  third  of  chapter  eight  of  this  aci, 
apply  to  money  paid  to  and  securitit^s  deimsited  with  the  county 
treasurer,  as  prescribed  in  this  section;  excejit  that  the  surro- 
gate's court  exercises,  with  respect  thereto,  or  with  respect  to  a 
security,  in  which  any  of  the  moni'j'  has  been  invested,  or  uinm 
which  it  has  been  loaned,  the  power  and  authority  conferred  upon 
the  supreme  court  by  section  seven  hundred  and  forty-seven  of 
this  act. 

Ajn'd  by  U  1908,  ch.  183:  L.  IdOO.  ch.  63,  |  3,  and  ch.  240.  |  84. 
See  note  72  of  notes  of  Board  of  Statutory  Contiolidatlon  at  end  of  code. 

i  2588.  Certain  provisions  made  applicable  to  proceed- 
inflr>  in  snrroflrates'  courts. 

Except  where  a  contrary  intent  is  expressed  in,  or  plainly  im- 
plied from  the  context  of,  a  provision  of  this  chapter,  the  follow- 
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ing  portion  of  this  act,  to  wit:  title  flrM,  aod  article  third  and 
fourth  of  title  »istb,  of  chapter  eighth,  and  articles  first  aud 
second  of  title  third,  of  chapter  ninth,  apply  to  surrogates'  courts 
and  to  the  proceedings  therein,  so  far  as  ther  can  be  applied  to 
the  sabstance  and  subject-matter  of  a  proceeding,  without  regard 
to  its  form. 

L.  1837.  ch.  400,  |  77  (4  Bdm.  501);  2  R,  S.  221.  I  0  (2  Bdm.  230). 
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ARTICLB  9BOOND« 

Bearing:  induding  trial  by  jury  and  rtfwreno$, 

8m.  SM.  Tmtimonj  of  aged,   Blck,   or   Inflnn   wltaew. 
V40.  Id.:  Ill  another  coanty. 
SMI.  Duty  Of  ataiiograplicr. 
4B4S.  How  mlnotM  ol  teatimony  autheDtlcatod. 
2648.  Id.;  to  be  bouDd  In  Tolumee,  etc. 
9044.  Beqneet,   etc.,   does  not  dJeqvalUIrt  •tc.,  wttnoM. 
2646.  Sk<»ptioiiB  bpoh  a  trial. 

2646.  Barrogate  may   refer  questions  of   fact,  or  accouBt. 

2647.  Trial  by  Jnry. 
S648.  RoTlew. 

2640.  Appeal  from  order  tboreupon. 

I  itSS»*  Testim«nr  •<  «flr«4»  sI^Ik*  or  inflrn  witness. 

Upon  th«  application  of  a  party  to  a  special  proceeding,  and 
Upon  proof)  by  affidavit,  to  the  satiBfaction  of  the  snrroir&te, 
that  the  testimony  of  a  witness  in  bis  eonnty,  who  is  so  aged, 
slek,  or  infirm,  aft  to  he  unable  to  attend  before  him  to  be  exam- 
iaedi  ia  material  and  necesaaiT  to  the  applicant,  the  surrogate 
must,  where  the  special  proceeding  was  instituted  to  procure  the 
probate  ot  Iwrocatlon  of  probate  of  a  will,  and  in  any  other  case, 
may,  in  his  dfacrction,  proceed  to  the  place  where  the  witness  is, 
and  there^  as  in  open  court,  take  his  examination.  Buch  a  notice 
of  the  time  and  place  of  talcing  the  examination,  as  the  surrogate 
preftcribeft,  mnst  be  given,  by  the  party  applying  therefor,  to 
each  other  party,  except  to  a  party  who  has  failed  <d  appear 
as  required  by  the  citation.  The  surrogate  may  also,  in  his  dis- 
cretion, require  notice  to  be  given  to  any  other  person  interested. 

L.  1687,  eta.  460,  I  12  (4  Edm.  488),  aa'd;  L.  1841,  cb.  128,  U  If  2,  S  (4 
8dm.  801).  See  I  2667. 

I  aS40.  [Am'd,  1891,  l&ll.i     Id.)  In  another  eontitr. 

In  a  ease  specified  !n  the  last  section,  except  that  the  witness 
!s  in  another  county,  where  the  witness  is  a  subsrribing  witness 
to  a  will,  if  the  surrogate  has  good  reason  to  believe  that  the 
witnefts  cannot  attend  before  him,  Within  a  reasonable  time,  to 
which  the  hearing  may  be  adjourned,  he  may  malte  an  order, 
directing  that  the  witness  be  examined  before  the  surrogate  of 
the  county  in  which  he  is;  specifying  a  day,  on  or  before  which 
a  certified  copf  of  the  cwder  must  be  delivered  to  the  latter  sur- 
rogate; and  directing  notice  of  the  examination  to  be  given  to 
such  persons,  and  in  such  manner,  as  he  thinks  proper.  A  copy 
of  the  order,  attested  by  the  seal  of  the  surrogate's  court,  must 
be  transmitted  by  him  to  the  surrogate  designated  in  the  order, 
together  with  the  original  will,  where  the  testimony  relates  to 
the  exeoution  of  a  written  will.  If  it  shall  appear  from  the  order 
that  objections  to  the  probate  of  the  will  have  been  filed,  the  lat* 
ter  surrogate  must  thereupon,  on  the  day  specified  in  the  order, 
or  on  another  day  to  which  he  may  adjourn  toe  examination,  take 
the  examination  of  the  witness;  but  if  it  shall  appear  from  the 
order  that  no  such  objections  have  been  filed,  the  latter  snrro- 

Sate  may  cause  the  examination  to  be  taken  by  one  of  the  clerks 
escribed  in  section  twenty-five^  hundred  and  ,ten  of  this  act.  as 
if  he'possessed  original  jurisdiction  of  the  special  procc^eding.  The 
exammation,  after  it  is  reduced  to  writing  and  subscribed  by  the 
witness  or  otherwise  duly  authenticated,  together  with  a  state- 
ment of  the  proceedings  upon  the  exeoution  of  the  order,  must  be 
certified  by  the  surrogate  or  derk   taking  the  examination,  at- 
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tested  by  tho  K<»al  of  bin  rourt,  and  returned  without  dt^lay,  with 
the  original  will,  if  any,  to  the  surrogate  who  direeted  the  exam- 
inatioD,  by  whom  all  those  papers  nuiftt  be  filed.  And  in  the 
other  cases  named  in  said  section  two  thousand  tive  hundred  and 
thirty-nine,  he  may  appoint  a  referee  to  take  the  testimony,  who 
shall  report  the  same  to  the  said  surrogate.  An  examination  so 
taken  has  the  same  effect  as  if  it  was  taken  before  the  latter 
surrogate. 

U  1837.  ch.  460.  II  13.  14  and  15.  am'd  1881;  L.  1011.  ch.  103.  In  effect 
Sept.  1,  1911. 

I  2R41.  Duty  of  stenojirrapher. 

The  stenographer  of  a  surrogate's  court  must,  under  the  direc- 
tion of  the  surrogate,  take  full  stenographic  notes  of  all  pro- 
ceedings, in  which  oral  proofs  are  given,  except  where  the  surro- 
gate otherwise  directs.  The  testimony  must  be  legibly  written 
out  at  length  by  him,  from  his  notes;  and  the  minutes  thereof, 
as  so  written  out,  must,  after  being  authenticated,  as  prescribed 
in  the  next  section,  be  filed  iu  the  surrogate's  office. 

L.  1»71.  clu  874.  part  of  i  1  (8  Bdm.  231),  ani'd.    a«e  Oo.  Proc.,   |  260. 

I  2542.  [Am*cl,  1881.]  How  mlnntes  of  teattmonr  a«tbem- 
ttcated. 

The  minutes  of  testimony  written  oat  as  prescribed  in  the  last 
section,  or, taken  by  the  surrogate,  or  under  his  direction,  while 
the  witness  is  testifying,  must,  before  k>eing  tiled,  be  authenti- 
cated by  the  signature  of  the  stenographer,  referee,  the  surrogate 
or  the  clerk  of  the  surrogate's  court,  as  the  case  may  be,  to  the 
effect  that  they  are  correct. 

L.    1877.   ch.  fiOO,    i   3,   am'd   1881. 

I  2543.  Id. I  to  be  bound  In  toI antes,  etc. 

In  the  city  and  county  of  New  York,  in  the  county  of  Kings, 
and  in  any  other  county  where  the  supervisors  so  direct,  the 
minutes  of  testimony  written  out  by  the  stenographer  must  l>o 
lH)und,  at  the  expense  of  the  county,  in  volumes  of  convenient 
size  and  shape,  indorsed,  **  Stenographic  minutes  **,  and  numl»ereil 
consecutively.  Upon  the  record  of  a  decree  made  in  any  con- 
tested matter,  the  surrogate  must  cause  to  be  made  a  minute, 
referring  to  each  volume  of  the  stenographic  minutes,  and  to  the 
pages  thereof,  containing  any  testimony  relating  to  the  nmtter. 

Id.,    it   1  aud  2;  Co.   Pruc.   i  250. 

I  2544.  Beqaest,  etc.,  does  not  dlsanallfy,  ete.*  "witnesii. 

A  person  is  not  disqualified  or  excused  from  testifying  respect- 
ing the  execution  of  a  will,  by  a  provision  therein,  whether  it  is 
beneficial  to  him  or  otherwise. 

Substitute  for  2  R.  8.  57,  65,   |  0,  and  part  of  I  60  (2  Bdm.  60). 

I  2546.  Rkceptlonn  npon  a  trial. 

An  exception  may  be  taken  to  a  ruling  by  a  surrogate,  npon 
the  trial  by  him  of  an  issue  of  fact,  including  a  finding,  or  a 
refusal  to  find,  upon  a  question  of  fact,  in  a  case  where  such  an 
exception  may  be  taken  to  the  ruling  of  the  court,  upon  a  trial, 
without  a  jury,  of  an  issue  of  fact,  as  prescribed  in  article  third 
of  title  first  of  chapter  tenth  of  this  act.  The  provisions  of 
that  article,  relating  to  the  manner  and  effect  of  taking  such  an 
excei)ti<)n,  and  the  settlement  of  a  case  containing  the  exceptions, 
apply  to  such  a  trial  before  a  surn)gate:  for  which  purpose,  the 
decree  is  regarded  as  a  judgment,  and  notice  of  an  exception 
may  be  filed  in  the  surrogate's  office.  Upon  such  a  trial,  the 
surrogate  must  file   in   his  ofilce  his  decision   !n  writing,  which 
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must  state,  separately,  the  facts  found  and  the  conclusions  Of 
law.  Either  party  may,  upon  the  settlement  of  a  cas.,  request 
a  findini;  upon  any  question  of  fact,  or  a  ruling  upon  any  ques- 
tion of  law;  and  an  exception  may  be  taken  to  such  a  finding 
or  ruling,  or  to  a  refusal  to  find  or  rule  accordingly.  An  appeal 
from  a  decree  or  an  order  of  a  surrogate's  court  brings  up  for 
review,  by  each  court  to  which  the  appeal  is  carried,  each  de- 
cision, to  which  an  exception  is  duly  taken  by  the  appellant,  as 
prescribed  in  this  section.  But  such  a  decree  or  order  shall  not 
be  reversed,  for  an  error  in  admitting  or  rejecting  evidence,  un- 
less it  appears  to  the  iippeliate  court  that  the  exceptant  was 
necessarily  prejudiced  thereby. 

See  H  002-096.  ante. 

9  2946.  [Am*d,  1805,  1899,  1908.]  Surrogate  mtky  refer 
4«estiOB  of  fact,  or  account. 

In  a  special  proceeding  other  than  one  instituted  for  probate 
or  revocation  of  probate  of  a  will,  the  surrogate  may,  in  his  dis- 
cretion, appoint  a  referee  to  take  and  report  to  the  surrogate  the 
evidence  upon  the  facts,  or  upon  a  specific  question  of  fact:  to 
examine  an  account  rendered;  to  hear  and  detoruiiue  all  ques- 
tions, arising  upon  the  settleuiout  of  snch  an  account,  which 
the  surrogate  has  power  to  determine;  and  to  make  a  report 
thereon;  subject,  however,  to  confirmation  or  modification  by  the 
surrogate.  But  no  referee  to  examine  an  account  rendered, 
whether  intermediate  or  final,  or  to  hear  and  determine  all  ques- 
tions arising  upon  the  settlement  of  such  an  account,  shall  be 
appointed,  where  the  estate  or  fund  does  not  exceed  one  thou- 
sand dollars  in  value,  or  in  any  case  where  the  item  or  items 
in  such  account  to  which  objections  have  been  made  do  not  ag- 
gregate more  than  two  hundred  dollars.  Such  a  referee  has  the 
same  power,  and  is  entitled  to  the  same  compensation  as  a  ref- 
eree appointed  by  the  supreme  court,  for  the  trial  of  an  issue  of 
fact  in  an  action;  and  the  provisions  of  this  act,  applicable  to  a 
reference  by  the  supreme  court,  apply  to  a  reference  made  as 
prescribed  in  this  section,  so  far  as  they  can  be  ai)plied  in  sub- 
stance without  regard  to  the  form  of  proceeding.  The  surrogate 
of  the  county  of  New  York,  may,  on  the  written  consent  of  all 
parties  appearing  in  a  probate  case,  appoint  a  referee,  or  may, 
in  his  discretion,  direct  an  assistant  to  take  and  report  the  testi- 
mony, but  without  authority  to  pass  upon  the  issues  involved 
therein.  Unless  a  referee's  report  is  passed  upon  and  confirmed, 
approved,  modified  or  rejected  by  a  surrogate  within  ninety  days 
after  it  has  been  submitted  to  him,  it  shall  be  deemed  to  have 
been  confirmed  as  of  course  and  a  decree  to  that  effect  may  be 
entered  by  any  party  interested  in  the  proceeding  upon  two  days* 
notiee. 

L.  1870,  ch.  359.  |  6,  tm'd  1881;  L.  1885,  ch.  796;  L.  1890,  ch.  «07:  L.  1908, 
128.     In  effect  Sept.  1,   1008. 

i  2547.  [Am'dy  IHUd,  1910.]     Trtal  1>r  Jary. 

The  surrogate  may,  in  his  discretion,  make  an  order  directing 
the  trial  by  jury,  at  a  trial  term  of  the  supreme  court  to  be  held 
witliin  the  county,  or  in  the  county  court  of  the  county,  of  any 
Gonti*overted  question  of  fact  arising  in  a  special  proceeding  for 
the  disposition  of  the  real  property  of  a  decedent,  as  prescribed 
in  title  fifth  of  this  chapter.     ii(^  must  order  Huch  trial  of  any 
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controverted  question  of  fact  of  whi«*h  either  party  has  cousti* 
tutionai  right  of  trial  hy  jury,  aud  seasonably  demands  the  same. 
Either  of  the  surrogates  of  the  county  of  Kew  York  may,  in  his 
discretion,  malce  an  order  transferring  to  the  supreme  court 
any  special  proceeding  for  the  probate  of  a  will  pending  in  said 
county.  Every  order  under  this  section  must  state  distinctly 
and  plainly  each  question  of  fact  to  be  tried.  The  order  is  the 
only  authority  necessary  for  the  trial  in  the  supreme  court  of 
such  question.  The  verdict,  if  not  set  aside  by  tne  judge  before 
whom  the  question  is  tried,  shall  be  certified  to  the  surro- 
gate's court  by  the  clerk  of  the  court  in  which  the  trial  took 
place,  and  shall  be  conclusive  except  upon  appeal;  provided,  that 
a  new  trial  may  be  granted  by  the  judge  before  whom  the  trial 
by  jury  takes  place,  upon  motion  therefor,  to  be  made  within 
ten  days  after  the  verdict  was  rendered,  upon  exceptions  or 
because  the  verdict  is  contrary  to  the  evidence  or  contrary  to 
law,  or  is  excessive,  or  is  insufficient. 

2  R.   S.   102.   part  of  f  11    (2  Edm.  108),  irni'd;   L,   1847,  ch.   280,   I  45   (4 
ilni.   .^08).     See  |    ""~  '  -^  .      _  . 

efffct  Sept.  1,  19] 


Edni.   5GS).     See   I   823,   antc^   L.   18U5,  cb.   M6.     Am'd,  L.  1910,  eh.  576.    In 
110. 


S  2548.  [Repealed   by   L.   1910,   ch  5T6.     In  eifect   Sept  1, 
1910.] 

I  2549.  [Repealed   by   L.   1910,   ch  576.     In  effect   Sept  1, 
1910.1 
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ARTIOLB  THIRD. 

Decrees  and  wdera,  and  the  enforoemeni  thereof,    Oosia  mmd  fMk 

Sec.  2560.  Beflnltion  of  '*  final  ordar  "  tod  *'  dfcr»e.*' 

2S01.  Decree  aettllDg  an  account,  to  contain  aammary  thereof. 
Mif.  Picree  or  ofder;  wben  efidtnot  o(  taaett. 

2563.  Decree  for  money;  how  docketed. 
2604.  Enforcement  of  decree  by  execution. 
2666.  Id.;  by  poDlabment  for  cooterapt. 

2666.  DeflaltleD  oC  **  order  ";  how  enf oread* 

2667.  Coats;  bow  made  payable. 

2668.  Id.;  when  awarded. 

2660.  Id.;  how  awarded. 

26<S0.  Id.;  when  the  same  as  In  tuiyremo  eoart. 

2661.  When  anrrogate  to  fix  amoant  eC  ootta. 
2862.  Additional  allowance  In  aettUng  accoontt. 
2668.  AllDwasce  upon  aale  of  real  property. 

2564.  Id.;  no  commitalon^  allowed. 

2565.  Feea  of  appraiser. 

2666.  Td.;  other  officers,  and  wltneseea. 

2667.  JVee  of  the  surrogate. 

I  S650«  Dellnltlon  of  **  fln»l  or4er  ^*  »«id  «  decree.^ 

The  final  determination  of  the  rights  of  the  parties  to  a  spacla] 
proceeding  in  a  surrogate's  court*  is  styled,  indifferently,  a  final 
order,  or  a  decree. 

1  2551.  Decree  settltnv  »il  •ecoiuit^  to  contl^ti^  snmwMVT 
tf&ereof. 

Bach  decree,  whereby  an  account  Is  Judicially  settled,  must 
contain,  in  the  body  thereof,  a  summary  of  the  account  as  set- 
tled; or  must  refer  to  such  a  summary,  which  must  be  recivrded 
in  the  same  book,  and  is  deemed  a  part  of  the  decree. 
L.  1637,  ch.  i«0,  I  2  (4  Bdm.  487),  am'd.    8ee  f  2408,  anbd.  4.  ante. 

f  85S2.  Decree  or  order  j  irlien  oTtdeBce  of  assets. 

A  decree,  directing  payment  by  an  executor,  administrator,  or 
testamentary  trustee,  to  a  creditor  of,  or  a  person  Interested  In, 
the  estate  or  fund,  or  an  order,  permitting  a  judgment  creditor 
to  issue  an  execution  against  an  executor  or  administrator  is, 
except  upon  an  appeal  therefrom,  conclusive  evidence  that  there 
are  sufQoient  assets  in  his  hands,  to  satisfy  the  sum  which  the 
decree  directs  him  to  pay,  or  for  which  the  order  permits  th6 
execution  to  issue. 

2  B.  8.  116^  part  of  i  21  (2  Edm.  121).  am'd. 

S  2553.  Decree  for  monejri  hotr  docketed. 

Where  a  decree  directs  the  payment  of  a  sum  of  mon&y  into 
court,  or  to  ono  or  more  perj«ons  therein  designated,  the  surro- 
gate, or  the  clerk  of  the  surrogate's  court,  must,  upon  payment  of 
his  fees,  furnish  to  any  person  applying  therefor,  one  or  more 
transcripts,  duly  attested,  stating  all  the  particulars,  with  re- 
spect to  the  decree,  which  are  required  by  law  to  be  entered  in 
the  clerk's  docket-book,  where  a  judgment  for  a  sum  of  money 
is  rendered  in  the  supreme  court,  so  far  as  the  provisions  of  law, 
directing  such  entries,  are  applicable  to  such  a  decree.  Bach 
county  clerk,  to  whom  such  n  transcript  is  presented,  must,  upon 
payment  of  his  fees,  immediately  file  it,  and  docket  the  decree 
ill  the  appropriate  docket-book,  kept  in  his  office,  as  presoribed 
by  1ft w  for  docketing  a  jadgment  of  the  sapreme  court*      Th6 
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docketing  of  such  a  decree  has  the  same  force  and  effect,  the 
lien  thereof  may  be  suspended  or  discharged,  and  the  decree  may 
be  assigned  or  satisfied,  as  if  it  was  sach  a  judgment. 

L.  18S7,  cb.  MO,  H  08.  M  (4  Edm.  498).  am'd;  L.  1844,  ch.  101. 1 2  (4 
«9T);  L.  1867,  ch.  782,  f  0  (7  Edm.  188). 


I  2654.   [Amdy  1895.]    Baforeement   of  4e«ree  kr 
tloa. 

A  decree,  directing  the  payment  of  a  sum  of  money  into  court, 
or  to  one  or  more  parties,  may  be  enforced  by  an  execution 
against  the  property  of  the  party  directed  to  make  the  payment. 
The  execution  must  be  issued  by  the  surrogate,  or  the  clerk  of 
the  surrogate's  court,  under  the  seal  of  the  court,  and  must  be 
made  returnable  to  the  court.  In  all  other  respects,  the  pro- 
▼isions  of  this  act.  relating  to  an  execution  against  the  property 
of  a  judgment  debtor,  issued  upon  a  judgment  of  the  supreme 
court,  and  the  proceedings  to  collect  2t,  upply  to  an  execution  is- 
sued from  the  surrogate's  court,  and  the  collection  thereof,  the 
decree  being,  for  that  purpose,  regarded  as  a  judgment;  except 
that  the  proceedings  prescribed  in  title  twelfth  of  chapter  seven- 
teenth of  this  net,  if  founded  upon  such  a  decree,  must  be  taken, 
as  if  the  decree  was  a  judgment  of  the  county  court,  or,  in  the 
city  of  New  York,  of  the  supreme  court. 

d.,   remainder  of  |  04,   am'd;  L.  1885.  ch.  046. 

I  aS55.  Id.  I  by  pnnfiihineiit  for  contempt. 

In  either  of  the  following  cases,  a  decree  of  a  surrogate's  court, 
directing  the  payment  of  monry,  or  requiring  the  performance  of 
any  other  net,  may  be  enforced,  by  serving  a  certified  copy  thereof 
upon  the  party  against  whom  it  is  rendered,  or  the  oflBcer  or 
person  who  is  required  thereby,  or  by  law,  to  obey  it;  and  if  he 
refuse^  or  wilfully  neglects  to  obey  it,  by  punisUng  him  for  a 
con/Vn'^t  of  court. 

1.  Where.'  it  cannot  be  enforced  by  execution,  as  prescribed  in 
the  la^it  section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution;  in 
which  case,  ilie  part  or  parts,  which  cannot  be  so  enforced,  may 
be  enforced  atr  prescribed  in  this  section. 

3.  Where  an  execution,  issued  as  prescribed  in  the  last  section, 
to  the  sheriff  of  the  surrogate's  county,  has  been  returned  by 
him  wholly  or  partly  unsatistied. 

4.  Where  tlie  delinquent  is  an  executor,  admiuistrator,  guardian, 
or  testamentary  trustee,  and  the  decree  relates  to  the  fund  or 
estate,  in  which  case  the  surrogate  may  enforce  the  decree  as 
prescribed  in  this  section,  either  without  issuing  an  execution, 
or  after  the  return  of  an  execution,  as  he  thinks  proper. 

If  the  delinquent  has  given  an  otficial  bond,  his  imprisonment, 
by  virtue  of  proceedings  to  punish  him  for  a  contempt,  as  pre- 
scribed in  this  Heotion,  or  a  levy  upon  his  property  by  virtue  of 
an  execution,  issued  as  prescribed  in  the  last  section,  does  not 
bar,  suspend,  or  otherwise  affect  an  action  against  the  sureties 
in  his  onicial  bond. 
U  1887,  ch .  783, 1 15.    See  1 1211.  ante. 

I  2fi06.  DeAnltlon  of  **  order;  **  how  emforced* 

A  direction  of  a  surrogate's  court,  made  or  entered  in  writing, 
and  not  included  in  a  decree,  is  styled  an  order.  It  may  be  en> 
forced  in  like  manner  as  a  t<iinilar  order,  made  by  the  supreme 
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court  in  an  action;  and  the  costs  are  the  same  as  upon  such  an 
order,  and  may  be  collected  in  like  manner. 
See  f  707,  ante. 

i  2557.  Costs  I  ho'vr  made  parable. 

Except  where  special  provision  is  otherwise  made  by  law,  costs, 
awarded  by  a  decree,  may  be  made  payable  by  the  party  per- 
sonally, or  ont  of  the  estate,  or  fund,  as  justice  requires;  but 
costs,  other  than  actual  expenses,  cannot  be  awarded  to  be  paid 
out  of  an  estate  or  fund,  which  is  less  than  one  thousand  dollars 
In  amount  or  value. 

2  R.  S.  223.  I  10  (2  Edm.  232);  L.  1806.  f  784  (6  Edm.  881);  L.  1807, 
Ck.  782,  S  8   (7  Edm.   100). 

I  8668.  [Am'd,  1881,  1911,  1918.]     Id.}  when  awarded. 

The  award  of  costs  in  a  decree  is  in  the  discretion  of  the  sur- 
rogate, except  in  one  of  the  following  cases: 

1.  Where  special  directions,  respecting  the  award  of  costs,  are 
contained  in  a  Judgment  or  order,  made  upon  an  appeal  from  the 
surrogate's  determination,  or  upon  a  motion  for  a  new  trial  of 
questions  of  fact  tried  by  a  jury;  in  either  of  which  cases,  costs 
must  be  awarded  according  to  those  directions. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury;  in  which 
case,  unless  it  is  within  the  foregoing  subdivision,  the  decree 
must  award  costs  to  the  successful  party. 

3.  When  the  decree  is  made  upon  a  contested  application  for 
probate,  or  revocation'  of  probate  of  a  will,  costs,  payable  out  of 
the  estate  or  otherwise,  shall  not  be  awarded  to  an  unsuccessful 
contestant  of  the  will,  unless  he  is  a  special  guardian  for  an 
infant,  appointed  by  the  surrogate,  or  is  named  as  an  executor 
in  a  paper  propounded  by  him,  in  good  faith,  as  the  last  will 
of  the  decedent;  but  where  a  person  named  as  the  executor  in  a 
will  propounds  the  will  for  probate  such  person  so  named  as 
executor  may,  whether  successful  or  not,  in  the  discretion  of  the 
surrogate,  be  awarded  costs,  and  all  necessary  disbursements 
made  by  him  and  all  expenses  incurred  in  the  attempt  to  sustain 
the  will;  but  the  surrogate  may  order  a  copy  of  the  stenographer's 
minutes  to  be  furnished  to  the  contestant's  counsel,  and  charge 
tue  expense  thereof  to  the  estate  if  he  shall  be  satisfied  that  the 
contest  is  made  in  good  faith. 

Soe  2  R.  S.  102,  f  12  (2  Edm.  100).  and  2  R.  8.  03,  |  89  (2  Edm.  02). 
Am'd  by  L.  1881,  ch.  635;  L.  1911,  cb.  639;  L.  1913,  ch.  447.  la  eflf«ct 
Sept.  1.  1918. 

i  11869.  Id.  I  liow  awarded. 

Costs,  when  awardea  by  a  decree,  include  all  disbursements  of 
the  party  to  whom  they  are  awarded,  which  might  be  taxed  in 
the  supreme  court.  The  sum  allowed  for  costs  must  be  fixed  by 
the  surrogate,  and  inserted  in  the  decree. 

i  2660.  Id.^  -when  the  naiae-aii  In  rapreme  court. 

\\  here  a  question  of  fact  has  been  tried  by  a  jury,  the  costs, 
awarded  against  the  unsuccessful  party,  ore  the  same  as  the 
taxable  costs  of  an  action  in  the  supreme  court.  The  costs  of 
an  appeal,  where  they  are  awarded  in  a  surrogate's  court,  are 
the  same  as  if  they  were  awarded  in  the  supreme  court. 

I  2501.  When  nnrrosate  to  fix  antount  of  contn. 

In  a  case  other  than  one  of  those  s[K»cified  in  the  last  section, 
the  surrogate,  iiikui  rendering  a  decree,  may.  in  his  diHcretion, 
fix  such  a  sum,  to  be  allowed  as  costs,  in  addition  to  the  dis- 
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bursements,  as  he  deems  reasonable,  not  exceeding,  where  tb«re 
has  not  been  a  contest,  twenty-five  dollarHi  or  where  there  hfts 
been  a  contest,  seventy  dollars;  and,  in  addition  thereto,  where  a 
trial  or  bearing  upon  the  merits  belore  the  surrogate  neoepsftfily 
occupies  more  than  two  days,  ton  dollars  for  each  additiomil  lUiy; 
and  where  a  motion  for  a  new  trial  is  made  before  the  surrogate 
if  it  is  granted,  seventy  dollars;  if  it  is  denied,  forty  dollars. 

1  aB6a.  [Am'd,  1881.]  A4dlttoaal  «llow»»ee  in  netUtMr 
ficeoiiutSt 

In  addition  to  the  sums  spiecified  in  the  last  two  sectionst  the 
surrogate  may,  in  his  discretion,  allow  to  an  executor,  a<imi|ii8- 
trator,  guardian,  or  testamentary  trustee,  upon  a  judicial  Mttte- 
ment  of  his  account,  or  on  au  intermediate  accounting  required 
by  the  surrogate,  such  a  sum,  as  the  surrogate  deem«  reasonable, 
for  his  counsel  fees  and  other  expenses,  not  exceeding  ten  dol- 
lars for  each  day  occupied  in  the  trial,  and  necessarily  occupied 
in  preparing  his  account  for  settlament,  and  otb«rwiae  pr^lHiriag 
for  the  trial. 

BnbsUtuted  for  U  1663,  cb.  382,  i  ^  (6  KOlB.  1^7).  and  U}.,  cb.  iU. 

S  2563.  Allowanec  vpon  sale  of  vsftl  prop^rtr* 

Upon  the  disposition  of  real  property  of  a  deoedenti  fts  pre- 
scribed in  title  fifth  of  this  chapter,,  tho  exacutor,  adminiptrator, 
or  freeholder,  disposing  of  the  property,  must  ba  allowed  by  the 
surrogate,  out  of  the  proceeds  of  the  sale  brought  into  coutt,  his 
expenses;  and  he  may  be  allowed,  out  of  the  proceeds,  a  reawm- 
able  sum  for  his  own  saryicea,  not  exceeding  fire  doUara  lor  omth 
day,  actually  and  necessarily  occupied  by  him  in  diapoMOf  of 
the  property,  and  such  a  further  sum  as  the  surrogate  tJiuilie 
reasonable,  for  the  necessary  services  of  his  attorney  aod  qpuii- 
sel  therein. 

L.    1844,  cb.   300,    f  2    (4  Bam.   004).  ain'd. 

i  2504.  Id.;  no  cominlaaioiia  allow^«4* 

Th('  nllowuuces  fcpecified  in  the  last  section  are  in  lien  of  c^m- 

missions. 

i  9C06.  F«ea  of  appmlaer. 

An  appraiser  is  entitled,  in  addition  to  his  actual  expenses,  to 
a  sum,  to  be  fixed  by  the  surrogate,  not  exceeding  five  doJiars 
tor  each  day,  actually  and  necessarily  occupied  by  him,  in  mak- 
ing the  appiaiHul  or  inventory.  The  number  of  days*  services, 
and  the  expenses,  if  any,  must  be  proved  by  the  affidavit  of  the 
appraiser;  and  the  sums  payable  therefor  taxed  by  tbe  •urrogate, 
and  paid  by  the  executor  or  adminiatrator. 

Im  1873,  cb.  225   (9  Edm.   5^6.) 

i  8600.  Id.  I  oth«F  ofllceMi,  amd  witaeaaea* 

Each  other  officer,  including  a  referee,  and  each  witntas,  ia 
entitled  to  the  same  fees,  for  his  aervioea,  and  (or  traveiiiog,  aa 
he  is  allowed  for  like  services  in  the  supreme  court. 

2  R.   8.  69,  I  19   (2  Edm.  00),  tm'd. 

I  3667.  Fees  of  tbe  aarroffat*. 

A  surrogate  shall  not  charge  or  receive  any  fee,  exetpt  as 
follows: 

1.  Where,  in  a  caae  preacribod  by  law,  or  in  any  other  case, 
upon  the  application  of  a  party,  he  goes  to  a  place,  other  than 
his  office,  or  the  court  room  where  he  is  required  to  hold  court, 
in  order  to  take  testimony,  be  may  charge,  and  receive  to  liis 
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own  use,  ten  cents  for  each  mile  for  going,  and  the  same  sum 
for  returning. 

2.  [Ajtt'd,  1904.]  He  must  charge,  and  receive  to  the  use  of 
the  county,  for  a  copy  of  a  paper,  ten  cents  for  each  toluh  -^u^ 
for  comparing  and  certifying  a  copy  of  papers  on  appeal  or  a 
case  on  appeal  where  printed  copies  thereof  are  presented  by 
any  party  to  any  proceeding,  one  cent  for  each  folio,  except 
where  the  board  of  supervisors  hare  allowed  his  clerk  to  receive 
fees  for  his  own  use;  and  in  that  case,  his  clerk  may  charge  and 
receive  the  same  fee.  Where  in  a  proceeding  In  the  surrogate's 
court  the  fitt6rheys  for  all  the  adult  parties  interested  and  special 
gnardiana*  or  general  guardians,  appearing  for  all  infant  parties 
interested,  other  than  parties  in  default,,  or  against  whom  a  final 
order  has  been  taken  and  Is  not  appealed  from»  stipulate  in  writ- 
ing that  a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy 
is  required  by  anv  provision  of  this  act,  the  stipulation  takes  the 
place  of  a  certificate  as  to  the  parties  so  stipulating,  and  the 
surrogate  or  his  clerk  is  not  required  to  certify  the  same  or  en- 
titled to  any  fee  therefor.  And  the  paper  so  proved  by  stipu- 
lation shall  be  received  by  the  clerks  of  all  the  courts  and  by  the 
courts,  and  shall  be  used  or  filed  with  the  same  force  and  effect 
as  if  certified  by  the  surrogate  or  his  clerk. 

&.  itfM^  ell;  107,  1 9.  All  a6ts  or  parts  of  acts  atid  atiy  act  or  part  of  an 
net  in  Mlatton  te  the  fees  of  the  sunfogate  la  New  York  eounty,  inoonsltf  tflol 
hwewttat  ars  hereby  r^psalsd. 

L.  1868,  eh.  246,  f  1  (2  Bdm.  483);  L.  1870.  tfh.'i(toMii  1844.  eh.  800.  <  $ 
(4  Edm.  6M);  L.  1887,  cb.  400,  i  60;  L.  1904,  eh,  137.  la  tCect  Marcb  m 
1904.  " 
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ARTICLB  FOURTH. 

Appeal, 

He,  9M8.  Wlien  party  may  appeal. 

SSOa.  When  penon  uot  a  partjr  maj  appeal. 
2570.  Appeal;   to  wluit   court  It   may   bo  tallM. 
2671.  Intermediate  order;   how   reviewed. 
2572.  Time  to  appeal. 
267S.  Wbo  moat  be  made  paitiea. 

2574.  Appeal;    how   takes. 

2575.  OertalD  provlaiooa  of  chapter  12  made  applloaMa. 

2576.  Appeal  may  be  on  the  law  or  the  facts;  caee  to  be  made.  clt. 

2577.  Security  to  perfect  appeal. 

2678.  Id.;  where  decree  ia  for  money  or  dellTery  of  property,  ete. 

2679.  Security  to  eUy  proceedinga  in  caae  of  commltmeBt. 

2580.  Amount  of   undertatclng;   how  ilzed. 

2581.  Requteitee  of  undertakbig. 

2582.  I>ecree  for  probe te.  etc..  how  far  auapended  by  appeil. 

2583.  Decree  reToking  probate,  etc.,   not  atayed. 

2584.  Perfected  appeal  stays  proceedings  in  other  caaea. 
2586.  Appeal,  proceedings  thereupon. 

2686.  Power  of   appellate  court;   further  teatlmony. 

2687.  Judgment  or  order   upon    appeal. 

2688.  Award  of  jury  trial  upon  reyersal  In  probate  oai 

2689.  Coata  of  appeal. 


i  WM8»  HThen  party  mar  appeitl. 

Any  party  aggrieved  may  appeal  from  a  decree  or  an  order  of 
^  8urroeate*B  court,  in  a  caae  prescribed  in  this  artidOt  except 
«<rhere  the  decree  or  order  of  which  he  complains  was  rendered 
or  made  upon  his  default. 

Bee  I  1294.   ante. 

I  8S08.  "Wlieii  person  not  a  party  may  appeal* 

A  creditor  of,  or  person  interested  in,  the  estate  or  fund  af- 
fected by  the  decree  or  order,  who  was  not  a  party  to  the  special 
proceeding,  but  was  entitled  by  law  to  be  heard  therein,  upon  his 
application;  or  who  has  acquired,  since  the  decree  or  order  was 
made,  a  right  or  interest  which  would  ha^e  entitled  him  to  be 
heard,  if  it  had  been  previously  acquired;  may  intervene  and 
appeal,  as  prescribed  in  this  article.  The  facts,  which  entitled 
such  a  person  to  appeal,  must  be  shown  by  an  affidavit,  which 
must  be  filed,  and  a  copy  thereof  served  with  the  notice  of 
appeal. 

See  I  2614,  aubd.  11,  ante. 

1  2B570.  [Am'd,  18&5.]  Appeal}  to  wbat  court  ft  may  be 
taken. 

An  appeal  to  the  appellate  division  of  the  supreme  court  may 
be  taken  from  a  decree  of  a  surrogate's  court,  or  from  an  order 
affecting  a  substantial  right,  made  by  a  surrogate,  or  by  a  sur- 
rogate's court,  in  a  special  proceeding. 

2  R.  8.  609.  H  104,  118  (2  Edm.  632);  2  R.  S.  62,  part  of  f  86  (2  Bdm.  O); 
L.  1896,  ch.  946. 

I  2571.  Intermediate  ordery  bow  revfe^ired. 

An  appeal,  taken  from  a  decree,  brings  up  for  review  each  in- 
termediate order,  which  is  specified  in  the  notice  of  appeal,  and 
necessarily  affected  the  decree,  and  which  has  not  already  been 
reviewed  by  the  appellate  court,  upon  a  separate  appeal  taken 
from  that  order. 
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i  96T8.  Time  to  ai^peal. 

An  appeal  by  a  party  must  be  taken  within  thirty  days  after 
the  service,  upon  the  appi*llant,  or  upon  the  attorney,  if  any, 
who  appeared  for  him  io  the  surrogate's  court,  of  a  copy  of  the 
decree  or  order  from  which  the  appeal  is  taken,  and  a  written 
notice  of  the  entry  thereof.  An  appeal  by  a  person  who  wan 
not  a  party,  taken  as  prescribed  iu  this  article,  must  be  taken 
within  three  months  after  the  entry  of  the  decree  or  order,  unless 
the  appellant's  title  was  acquired  by  means  of  an  assignment  or 
conreyance  from  a  party;  in  which  case,  the  appeal  must  be 
tak^n  within  the  time  limited  for  the  taking  thereof  by  the  as- 
signor or  grantor. 

2  B.  S.  66,  i  DC  (2  Edm.  68);  2  R.  S.  608,  IS  90,  lOS,  106,  107  (2  EOm. 
681,  6SS). 


f  aSTS.  Who  mvst  be  nutde  pavties. 

Bach  party  to  the  special  proceeding  in  the  anrrogate'd  court, 
and  each  person  not  a  partyj  who  has,  or  claims  to  nave,  in  the 
■nbject-matter  of  the  decree  or  order,  a  right  or  interest,  which 
is  cUrectly  affected  thereby,  and  whicn  appears  upon  the  face  of 
the  papers  presented  in  the  surrogate's  court,  or  has  become 
manifest  in  the  course  of  the  proceedings  taken  therein,  must 
be  made  a  party  to  the  appeal.  A  person  not  a  party,  but  who 
must  be  made  a  party,  as  prescribed  in  this  section,  may  be 
brought  in  by  an  order  of  the  appellate  court,  made  after  the  ap- 
peal Is  taken;  or  the  appeal  may  be  dismissed  on  acoount  of  his 
absence.  The  appellate  court  may  prescribe  the  mode  of  bring- 
ing in  such  a  person,  by  publication,  oy  personal  serrice,  or  other- 
wise. But  this  section  does  not  require  a  person  interested,  but 
not  a  ^arty,  to  be  brought  in,  if  he  was  legally  represented,  or  was 
duly  cited  in  the  court  below. 

I  9BT4.  Appeal}  ho^fr  talcen. 

An  appeal  must  be  taken  by  the  service,  within  the  State, 
upon  eacn  party  to  the  special  proceeding,  other  than  the  appel- 
lant, and  upon  the  surrogate,  or  the  clerk  of  the  surrogate's 
court,  of  a  written  notice,  referring  to  the  decree  or  order  ap- 
pealed from,  and  stating  that  the  appellant  appeals  from  the 
same,  or  from  a  specified  part  thereof.  Where  a  party  to  the 
special  proceeding  in  the  court  beiow  appeared  in  person,  the 
notice  of  appeal  must  be  personally  served  upon  him:  where  ho 
appeared  by  an  attorney,  it  must  be  served  perponally,  either  upon 
him  or  upon  his  attorney.  Where  a  party,  who  was  duly  cited, 
did  not  appear  in  the  surrogate's  court,  notice  of  appeal  must  be 
served  upon  him  personally,  if  he  can,  with  due  diligence,  be 
fonnd  within  the  county;  otherwise  it  may  be  served  by  de- 
positing it,  indorsed  with  a  direction  to  the  party,  with  the  surro- 
gate or  the  clerk  of  the  surroprate's  court.  Where  a  person  to 
be  served  cannot,  with  due  diligence,  be  found,  to  make  per- 
sonal service  upon  him,  as  prescribed  in  this  section,  the  surro- 
gate, or  a  justice  of  the  supreme  court,  may,  by  order,  prescribe 
such  a  mode  of  service  as  he  thinks  proper;  and  service  in  that 
mode  has  the  same  effect  as  personal  service. 

8m  S  1800,  ante. 

I  S676.  Certala  provisloits  of  oltapter  12  made  applleable. 

The  provisions  of  the  following  sectiona  of  this  act,  to  wit: 
sections  1295,  1297,  1298.  1299.  1303,  and  1305  to  1300,  both  in- 
clusive, apply  to  an  appeal  taken  as  prescribed  in  this  article. 
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1  2S76.  Appeal  may  be  on  tbe  law  or  tbe  taot«|  eaae  to 

bo  BUide»  oto. 

The  appeal  may  be  taken  upon  ouestionB  of  law,  or  upon  the 
facts  or  upon  both.  It  it  is  taken  from  a  decree  rendered  upon 
the  trial,  by  the  surrogate,  of  an  issue  of  fact,  It  must  be  heard 
upon  a  case,  to  be  made  and  settled  by  the  surrogate,  as  pre- 
scribed by  law,  for  making  and  settling  of  a  case  upon  an  appeal 
in  an  action. 

f  MTT*  9eo«rltr  to  pe^feot  appeal. 

To  render  a  notice  of  appeal  efTectual  for  any  purpose,  except 
in  a  case  specified  in  the  next  section,  or  where  it  is  specially  pre- 
scribed by  law,  that  security  Is  not  necessary  to  perfect  the 
appeal,  the  appellant  must  give  a  written  undertaking,  with  at 
least  two  sureties,  to  the  effect  that  the  appellatit  will  pay  all 
costs  and  damages  which  may  be  awarded  against  him  upon  the 
appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

2  B.  8.  fS,  I  56  (2  Sdm.  €7);  S  B.  8.  010.  |  108  <2  Bdd.  SSS). 


1  B078.  C^^ii»'4»  1888.3  M.I  wbere  d#oroo  U  for  aaeaer  •» 
delivery  of  property^  eto* 

Notice  of  appeal  by  an  execuu>r,  administrator,  testamentary 
trustee,  guardian,  or  other  person  appointed  by  the  surro^te's 
court,  from  a  decree*  directing  him  to  pay  or  distribute  money, 
or  to  deposit  money  in  a  bank  or  trust  company,  or  to  deliver 
property;  or  by  an  executor  or  administrator  from  an  order, 
granting  leave  to  issue  an  execution  against  him,  as  prescribed 
in  section  1825  of  this  act,  does  not  stay  the  execution  of  the 
dectoe  appealed  tram,  unless  the  appellant  gives  an  undertaking, 
with  at  least  two  sureties,  in  a  sum  therein  specified,  to  the 
effect  that,  if  the  decree  or  order,  or  any  part  thereof,  is  affirmed, 
or  the  appeal  is  dismissed,  the  appellant  will  pay  all  costs  and 
damages  which  may  be  awarded  against  him  upon  the  appeal, 
and  will  pay  the  sum  so  directed  to  be  paid  or  collected,  or  as 
the  case  requires,  will  deposit  or  distribute  the  money,  or  de- 
liver the  property  so  directed  to  be  deposited,  distributed  or  de- 
livered, or  the  part  thereof  as  to  which  the  decree  or  order  ia 
affirmed. 

2  R.  S.  lie.  I  21  (2  Edm.  121);  L.  1870,  cb.  369,  fl  12,  ain'd. 

I  2870.  See«rlty  to  star  prooeedlnvs  Im  case  of  eoataaft- 


An  appeal  from  a  decree  or  an  order,  directing  the  commitment 
of  an  executor,  adminiRtrator,  testamentary  trustee,  guardlaii,  or 
other  person  appointed  by  the  surrogate's  court,  or  an  attorney 
or  counsel  employed  therein  for  disobedience  to  a  direction  of  the 
surrogate,  or  for  neglect  of  duty;  or  directing  the  commitment 
of  a  person  refusing  to  obey  a  subpoena,  or  to  testily,  when  re- 
quired according  to  law;  does  not  stay  the  execution  of  the  d4^ 
cree  or  order  appealed  from,  unless  the  appellant  gives  ail  under* 
taking,  with  at  least  two  sureties,  in  a  sum  therein  specified*  to 
the  effect  that,  if  the  decree  or  order  appealed  from,  or  any  part 
thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant  will, 
within  twenty  days  after  the  affirmance  or  dismissal,  surrender 
himself  in  obedience  to  the  decree  or  order,  to  the  custody  of  the 
sheriff  of  the  county,  wherein  he  was  directed  to  be  committed. 
If  the  undertaking  Is  broken  it  may  be  prosecuted  in  the  sane 
manner,  and  with  the  same  effect,  as  an  administrator's  official 
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bond;  and  the  proceeds  of  the  action  must  be  paid  or  distributed, 
as  directed  by  the  surrogate,  to  or  among  the  persons  aggrieyed. 
to  the  extent  of  the  pecuniary  injuries  sustained  by  them;  and 
the  balance,  it  any,  must  be  paid  into  the  county  treasury. 

2  R.   S.  610.  611.  4  111-115  (2  Edm.  633.  634),   am'd. 


I  2580.  Ajnomit  of  amdertftlclmiri  laovr  llxed. 

The  sum  specified  in  an  undertaking,  executed  as  prescribed  in 
either  of  the  last  two  sections,  must,  where  the  appeal  is  taken 
from  a  decree  directing  the  payment,  depositing,  or  distribution 
of  money,  be  not  less  than  twice  the  sum  directed  to  be  paid, 
deposited,  or  distributed.  Where  the  appeal  is  taken  from  an 
order  granting  leave  to  issue  an  execution,  it  must  be  not  less 
than  twice  the  sum,  to  collect  which  the  execution  may  issue. 
In  every  other  case,  it  must  be  fixed  by  the  surrogate,  or  by  a 
judge  of  the  appellate  court,  who  may  require  proof,  by  aflSdavit, 
of  the  value  of  any  property,  or  of  such  other  facts  as  he  deems 
proper.  The  respondent  may  apply  to  the  appellate  court,  upon 
notice,  for  an  order  requiring  the  appellant  to  increase  the  sum 
so  fixed.  If  such  an  order  is  granted,  and  the  appellant  makes 
default  in  giving  the  new  undertaking,  the  appeal  may  be  dis- 
missed or  the  stay  dissolved,  as  the  case  requires. 

Sm  2  R.  S.  610,  9  112  (2  Edm.  634). 

I  8681.  Requisites  of  undertaking. 

An  undertaking,  given  as  prescribed  in  the  last  four  sections, 
must  be  to  the  people  of  the  State;  must  contain  the  name  and 
residence  of  each  of  the  sureties  thereto;  must  be  approved  by 
the  surrogate  or  a  judcro  of  the  appellate  court;  and  must  be  filed 
in  the  surrogate's  office.  Except  as  otherwise  spedaUy  pr»* 
scribed,  the  nling  of  a  proper  undertaking,  and  service  of  the 
notice  of  appeal,  perfect  the  api>eal.  The  surrogate  may,  at  any 
time,  ih  his  discretion,  make  an  order,  authorizing  any  person 
aggrieved  to  bring  an  action  noon  the  undertaking,  in  his  own 
name,  or  in  the  name  of  the  people.  Where  it  is  brought  in  the 
name  of  the  people^  the  damages  collected  mast  be  paid  OT«r  tm 
the  surrogate,  and  distributed  by  him,  as  justice  requires. 
If  117,  18S4.  ante. 


i  2682.  [Ant*d,  1881,  1900.]     Decree  for  probate,  eta«|  liow 
f«r  avApended  by  appeal. 

An  appeal  from  a  dcrree  of  a  surrogate,  admitting  a  will  to 
probate,  or  granting  letters  testamentary,  or  letters  of  adminis- 
tration, or  from  an  onior  or  judgment  of  the  appellate  division 
of  the  supreme  court  nfllrming  a  decree  of  the  surrogate  ad- 
mitting  a  will  to  pr()]>ate  or  granting  lelterK  testamentary  or 
letters  of  admin ist ration,  does  not  stay  the  issuing  of  letters, 
where,  in  the  oi)inion  of  surrogate,  manifested  by  an  order,  the 
preservation  of  tho  estate  requires  that  the  letters  shonld  issue. 
Letters  so  issued  confer  upon  tho  person  named  therein  all  the 
powers  and  authority,  and  siibjpft  him  to  all  the  duties  and 
liabilities  of  an  executor  or  administrator  in  an  ordinary  case, 
except  that  they  do  not  confer  power  to  sell  real^  property  by 
virtue  of  a  provision  in  the  will,  or  to  pay  or  to  satisfy  a  legacy, 
or  distribute  the  unbequeathed  property  of  the  decedent,  until 
after  the  final  determination  of  the  appeal;  and  in  case  letters 
22  c;nr> 
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shall  have  been  issued  before  such  uppoal  the  exeoutor  or  ad- 
ministrator, on  a  like  order  of  the  surrogate,  may  exercise  the 
powers  and  authority,  subject  to  the  duties,  liabilities  and  ex- 
ceptions above  provided. 

U  IbTl,  ch.  603,  S  1  (U  Edu.  104).  L.  ItfOO,  ch.  101.  In  effect  Sept.  1. 
1900. 

i  2S8tt.  Decree  revokimir  probate,  etcf  not  stayed. 

An  appeal  from  a  decree  revoking  the  probate  of  a  will,  or  re- 
voking leUers  testamentary,  letters  of  administration,  or  letters 
of  guardianship;  or  from  a  decree  or  an  order,  suspending  an 
executor,  administrator,  or  guardian,  or  removing  or  saspending 
a  testamentary  trustee,  or  a  freeholder,  appointed  to  execute  a 
decree,  as  prescribed  in  title  fifth  of  thin  chapter,  or  appointing 
a  temporary  administrator,  or  an  appraiser  of  personal  property, 
does  not  stay  the  execution  of  the  decree  or  order  appealed  from. 

3  R.  8.  fill.  I  116.  and  pftrt  of  I  110  O  Edm.  6SS,  eS4>. 

I  2684.  Perfected  appeal  stays  proceedinips  ftn  otber 
oases. 

Except  as  otherwise  expressly  prescribed  in  this  article,  a  per- 
fected appeal  has  the  effect,  as  a  stay  of  the  proceedings  to  en- 
force the  decree  or  order  appealed  from,  prescribed  in  section  1310 
of  this  act,  with  respect  to  a  perfected  appeal  from  a  judgment. 

See  1 1810.  ante:  2  R.  S.  66. 1 56  (3  Edm.  66);  2  R.  S.  610, 1 109  (2  Edm.  dB). 

I  268S.  [Am'd,  1805.]    Appeal;  proceedlngrs  thereupon. 

In  the  appellate  division  of  the  supreme  court  the  order  made 
upon  an  appeal  from  n  decree  or  an  onltT  of  a  surrogate's  court 
must  be  entered  with  the  clerk  of  the  appellate  division,  and  a 
certified  copy  thereof  annexed  to  the  papers  transmitttnl  from 
the  court  below  upon  which  the;  apt>eal  was  heard,  must  be  trans- 
mitted to  the  court  from  which  the  appeal  was  taken,  and  the 
court  below  shall  enter  the  judgment  or  order  necessary  to  carry 
the  determination  of  the  appellate  division  into  effect. 

L.  1895.  ch.  946.    See  M  1S40-1S45,  ante. 

I  Sft86.  Po'wer  of  appellate  court;  further  testimony. 

Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court  has 
the  same  power  to  decide  the  questions  of  fact,  which  the  sur- 
rogate had;  and  it  may,  in  its  discretion,  receive  further  testi- 
mony or  documentary  evidence,  and  appoint  a  referee. 

S  8687.  Jndipnient  or  order  upon  appeal. 

The  appellate  court  may  reverse,  affirm,  or  modify  the  decree 
or  order  appealed  from,  and  each  intermediate  order,  specified  in 
the  notice  of  appeal,  which  it  is  authorized  by  law  to  review,  and 
as  to  any  or  all  of  the  parties;  and  it  may,  if  necessary  or 
proper,  grant  a  new  trial  or  hearing.  The  decree  or  order  ap- 
pealed from  may  be  enforced,  or  restitution  may  be  awarded,  as 
the  case  requires,  as  prescribed  in  title  first  of  chapter  twelfth  of 
this  act,  with  respect  to  an  appeal  from  a  judgment. 

II  1817,  1819,  1330,  1323.  ante. 


I  2S88.   [Ani*d,  189n.]      Award  of  Jury  trial  upon  rcT^rsal 
In  probate  cases. 

Where  the  reversal   or  modification  of  a  decree  by   the  appel- 
late   court    is    founded    upon    a    question    of   fact,    the    appellate 
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court  rauBt,  if  the  appeal  was  taken  from  a  decree  made  upon  a 
petition  to  admit  a  will  to  probate,  or  to  reToke  the  probate  oJP 
a  will,  make  an  order,  directing  the  trial,  by  a  jury,  of  the  mate- 
rial questions  of  fact,  arisinK  upon  the  issues  between  the  parties. 
Such  an  order  must  state,  distinctly  and  plainly,  the  questions  of 
fact  to  be  tried;  and  nuist  direct  the  trial  to  take  place,  either  at 
a  trial  term  of  the  supreme  court,  specified  in  the  order;  or  in 
the  county  court  of  the  county  of  the  surrogate.  After  the  tri&l, 
a  new  trial  may  be  granted,  aa  prescribed  in  section  2548  of  this 
act. 

2  B.  S.  06.  H  67,  M  (2  Bdm.  07);  2  B.  8.  609,  8  96  (2  Bdm.  032);  L.  imn, 
oh.  940. 

1  2680.  (Tests  of  appeal. 

The  appellate  court  may  award  to  the  successful  party  tke 
costs  of  the  appeal;  or  it  may  direct  that  they  abide  the  event  of 
a  new  trial,  or  of  the  subsequent  proceedings  in  the  surrogate's 
court.  In  either  case,  the  costs  may  be  made  payable  out  of  the 
estate  or  fund,  or  personally  by  the  unsuccessful  party,  as  di- 
rected by  the  appellate  court;  or,  if  such  a  direction  is  not  giTen* 
as  directed  by  the  surrogate. 

2  Jt.  S.  008.  f  90  (2  Bdm.  092);  2  R.  S.  07.  f  01  (2  Edm.  88^;  2  B.  ■   tT, 
I  61   (2  Kdm.  «7).     Se«  i  2540.  ^,^^ 

ttoT 
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article:  fifth. 

Provmons  relating  generally  to  letters;  and  generally  to  exeomtcf% 
adminiatratorSf  gtuirdiana,  and  testamentary  trustees. 

••c.  a(UM).  Beqalaites  •£  letters. 
2591.  Their  effect. 

2&82.  Priority   among  different  letters. 
2603.  Time,    how   reckoned   upon  snccesslTe   letters. 
2504.  Official   oaths  of  ezecntors,   etc. 
2596.  Deposit  of  securities  to  reduce  penalty  of  bond. 

2596.  Sureties  liable  for  money,   etc.,  received  In  another  capadty. 

2597.  When  new  bond  or  new  saretlea  may  be  required. 

2598.  Id.;  how  principal  may  be  required  to  gX^e  a  new  bond,  etc. 
2590.  Decree  revoking  letters  for  failure  to  give  ne\*  bond. 

2600.  Sureties  may  apply  to  be  released,  as  to  future  breaehea. 

2601.  Release  of  old  sureties  on  the  giving  of  new. 

.    2602.  {Surrogate    may    direct    as   to    custody,    where    co-execaton»,    etc., 
disagree. 

2603.  Effect  and   contents  of  decree   revoking  letters. 

2604.  The  last  section   qualified. 

2605.  Successor  may  be  appointed,   and  may  compel  accountliig,  etc. 

2606.  Accounting  by  executor,   etc.,   of  deceased   executor. 

2607.  When  bond  may  be  prosecuted. 

2608.  Successor  may  prosecute  official  bond. 

2609.  Action  on  official  bond  when  no  successor  Is  appointed. 

2610.  Application  of  this  article  to  executors,  etc.,  heretofore  appointeA 

1  2690.  Reauisltes  of  lettem. 

Letters  testamentary,  letters  of  admiDistration,  and  letters  ot 

faardianship  must  be  in  the  name  of  the  people  of  the  State, 
^here  they  are  granted  by  a  surrogate,  or  by  an  ofl5cer  or  person 
appointed  by  the  board  of  supervisors,  temporarily  acting  as  sur- 
rogate, they  must  be  tested  in  the  name  of  the  officer  granting 
them,  signed  by  him.  or  by  the  clerk  of  the  surrogate's  court,  and 
sealed  with  the  seal  of  the  surrogate's  court.  Where  they  are 
issued  out  of  another  court,  they  must  be  tested  in  the  name  of 
the  judge  holding  the  court,  signed  by  the  clerk  thereof,  and 
sealed  with  its  seal. 

2  R.  S.  80,  I  66  (2  Edm.  81).  See  »  2486,  2486,  2490,  2491.  2402  and  2494. 

ante. 

i  2591.  Their  effect. 

Subject  to  the  provisions  of  the  next  section,  regulating  the 
priority  among  different  letters,  letters  testamentary,  letters  of 
administration,  and  letters  of  guardianship,  granted  by  a  court  or 
officer,  having  jurisdiction  to  grant  them,  as  prescribed  in  this 
chapter,  are  conclusive  evidence  of  the  authority  of  the  persons 
to  whom  they  are  granted,  until  the  decree  granting  them  is  re- 
versed upon  appeal,  or  the  letters  are  revoked,  as  prescribed  in 
this  chapter. 

2  R.  8.  80,  I  66  (2  Edm.  82). 

I  MII2.  Priority  amonff  different  letters. 

The  person  or  persons,  to  whom  letters  testamentary,  or  letters 
of  administration  are  first  issued,  from  a  surrogate's  court  hav- 
ing jurisdiction  to  issue  them,  as  prescribed  in  article  first  of 
title  first  of  this  chapter,  have  sole  and  exclusive  authority,  as 
executors  or  administrntors,  pursuant  to  the  letters,  until  the 
letters  are  revoked,  as  prosrribpd  by  law;  and  they  are  entitled 
to  demand  and  recover  from  anv  person,  to  whom  letters  npon 
the  same  estate  are  afterwards  issued,  by  any  other  surrogate*! 
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eoiirti  the  decedent's  property  in  hiis  hands.  But  the  acts  of  a 
person,  to  whom  letters  were  afterwards  issued,  done  in  g(.>od 
faith,  before  notice  of  the  letters  first  issued,  are  valid;  and  an 
action  or  special  proceeding,  commenced  by  him,  may  be  con- 
tinued by  and  in  the  name  of  the  person  or  persons  to  wliom  the 
letters  were  first  issued. 

2  a.  8.  74^  9  26  <2  Edm.  7S).      * 

I  9898.  Time,  liOTr  reelconed  «pom  auecesstve  letters. 

Where  it  is  prescribed  by  law,  that  an  act,  with  respect  to  the 
estate  of  a  decedent,  must  or  may  be  done  within  a  specified 
time  after  letters  testamentary  or  letters  of  administration  are 
issued,  and  successive  or  supplementary  letters  are  issued  upon 
the  same  estate,  the  time  so  specified  must  be  reckoned  tvom  the 
Issuing  of  the  first  letters,  except  in  a  case  where  it  ift  otherwise 
specially  prescribed  by  law;  or  where  the  first  or  any  subsoqucut 
Vfters  are  revoked,  as  prescribed  in  section  26S4  of  this  act,  or 
by  reason  of  the  want  of  power  in  the  surrogate's  court  to  issue 
the  same,  for  any  cause.  (See  $  2682.) 

1  gB#i.  OAeial  oatbs  of  eze««tors,  ete. 

The  ofiBcial  oath  or  affirmation  of  an  executor,  ^idministrator,  or 
guardian,  to  the  effect  that  he  will  well^  faithfully  and  honestly 
discharge  the  duties  of  his  oflice,  describmg  it,  must  be  filed  with 
the  surrogate,  before  letters  are  issued  to  him.  The  oath  may  be 
taken  before  any  officer,  within  or  without  the  State,  who  is 
authorised  to  take  an  affidavit,  to  be  used  in  the  supreme  court. 
Where  it  is  taken  without  the  State,  it  must  be  certified  as  re- 
quired  by  law,  with  respect  to  an  affidavit  to  be  used  in  the  su- 
preme court. 

2  B.  8.  71.  77,  fiS  13  and  41  (2  Kdm.  72,  ^f^^  :  L.  1«37.  rh.  480,  §  59 
(4  Edm.  407).  am'd.     See  Banking  Law,  §  1586;  L.  1907.  ch.  612. 


I  S685.  lAwk^A,  1886.]    Deposit  of  aeeiirltles  to  reduce  p4 
AltT  of  bond. 

In  a  case  where  a  bond,  or  new  sureties  to  a  bond,  may  be  re- 
quired by  a  surrogate  from  an  executor,  administrator,  guardian 
or  other  trustee,  if  the  yalue  of  the  estate  or  fund  is  so  great, 
that  the  surrogate  deems  it  inexpedient  to  require  security  in 
the  full  amount  prescribed  by  law,  he  may  direct  that  nny 
securities  for  the  payment  of  money,  belonging  to  the  eatafe  or 
fund,  be  deposited  with  him,  to  be  delivered  to  the  county  treas- 
urer, or  be  deposited,  subject  to  the  order  of  the  trustee,  counter- 
signed by  the  surrogate,  with  a  trust  company  duly  authorized 
by  law  to  receive  the  same.  After  such  a  deposit  has  been 
made,  the  surrogate  may  fix  the  amount  of  the  bond,  with  re- 

rwrt  to  the  ralue  of  the  remainder  only  of  the  estate  or  fund, 
security  thus  deposited  shall  not  be  withdrawn  from  the  cus- 
tody of  the  county  treasurer  or  trust  company,  and  no  person, 
other  than  the  county  treasurer  or  the  proper  officer  of  the 
trust  company,  shall  receive  or  collect  any  of  the  princinal  or  in- 
terest secured  thereby,  without  the  special  order  of  the  surro- 
gate, entered  in  the  appropriate  book.  Such  an  order  can  be 
made  in  favor  of  the  trustees  appointed,  only  where  an  addi- 
tional bond  has  been  given  by  him,  or  upon  proof  thnt  the  estate 
or  fund  has  been  so  reduced,  by  payments  or  otherwise,  that 
the  penalty  of  the  bond  originally  given,  will  be  sufficient  in 
amonnt,  to  satisfy  the  provisions  of  law  relating  to  the  penalty 

059 
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thereof,  if  the  security  bo  withdrawn  it  'also  reckoned  in  tfct 
estate  or  fund. 

L.   1886,  th.  616. 

(  a566.  9-aretl*s  liAble  for  moner^   etc.,  roeelTed  Im  aB« 
other  eapaoity. 

A  person  to  whom  letters  are  issued,  is  liable  for  money  or  other 
personal  property  of  the  estate,  which  was  in  his  hands  or  under  his 
control,  when  hi's  letters  were  issued;  in  whatever  capacity  it  was 
received  by  hira,  or  came  under  his  control.  Where  it  was  received 
by  him,  or  came  under  his  control,  by  virtue  of  lettecs  previously 
issued  to  him,  in  the  same  or  another  capacity,  an  action  to  recovei' 
the  money,  or  damages  for  failure  to  deliver  the  property,  may  be 
maintained  upon  both  official  bonds;  but,  as  between  (the  sureties 
upon)  the  official  bond  given  upon  the  prior  letters,  and  (those  upon) 
the  official  bond  given  upon  the  subsequent  letters,  (the  latter)  are 
liable  over  to  the  former. 

I  2607.  'When  nevr  bond  or  nevr  auretie*  may  he  re««lred. 

Any  person,  interested  in  the  estate  or  fund,  may  present  to 
the  surrogate's  court  a  written  petition,  duly  verified,  setting  forth 
that  a  surety  in  a  bond,  taken  as  prescribed  in  this  chapter,  is  in- 
sufficient, or  has  removed,  or  is  about  to  remove,  from  the  State, 
or  that  the  bond  is  inadequate  in  amount;  and  praying  that  the 
"^irincipal  in  the  bond  may  be  required  to  give  a  new  bond,  in  a 
larger  penalty,  or  new  or  additional  sureties,  as  the  case  re- 
quires; or,  in  default  thereof,  that  he  may  be  removed  from  his 
office,  and  that  letters  issued  to  him  may  be  revoketl.  Where 
the  bond  so  taken  is  that  of  a  guardian,  the  petition  may  also 
be  presented  by  any  relative  of  the  infant.  When  the  bond  is 
that  of  an  executor  or  administrator,  the  petition  may  also  be 
presented  by  any  creditor  of  the  decedent.  If  it  appears  to  the 
surrogate,  that  there  is  reason  to  believe  that  the  allegations  of 
the  petition  are  true,  he  mu^t  cite  the  principal  in  the  bond  to 
show  cause,  why  the  prayer  of  the  petition  should  not  be  granted. 

L.  18S7.  cb.  460.  ||  26.  26  (4  Edm.  492).  am'd;  L.  1862.  cb.  229;  U  1837. 
ch.  460.  5  85  (4  Bdm.  493). 

S  2598.  Id.;  ho^r  principal  may  he  rei^alred  to  sWe  a 
nevr  hond,  etc. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties;  and  if  the  objections,  or  any  of  them,  are  found  to  be 
valid,  he  must  make  an  order,  requiring  the  principal  in  the  bond 
to  give  new  or  additional  sureties,  or  a  new  bond  in  a  larger 
penalty,  as  the  case  requires,  within  such  a  reasonable  time,  not 
exceeding  five  days,  as  the  surrogate  fixes;  and  directing  that,  in 
default  thereof,  his  letters  be  revoked. 

L.  1837.  ch.  460,  f  27.  am'd;  L.  1862.  cb.  229  (4  Edm.  492). 


f  2R99.  Decree  revoking  letters  for  fallnre  to  vl^ 
bond. 

If  a  bond  with  new  or  additional  sureties,  or  in  a  larger 
penalty,  is  approved  and  filed  in  the  surrogate's  office,  as  re- 
quired by  such  an  order,  the  purrognte  must  make  n  decree,  dis- 
missing the  proceedings,  upon  piirh  terms,  as  to  costs,  ns  jastlce 
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requires;  otherwise,   he  must  malce  a  decree,  removing  the  de- 
linquent from  office,  and  revolting  the  letters  issued  to  him. 

L.    1887,  ch.  460,  t  28,  am*d.  » 

I  2600.    [Am'd,  1901.]    Sureties  mar  apPlT  to  be  released 
a»  to  future  breaches. 

Any  or  all  of  the  sureties  in  a  bond  taken  as  prescribed  in 
thisj  chapter,  may  present  a  petition  to  the  surrogate's  court 
praying  to  be  released  from  responsibility,  on  account  of  any  fu- 
ture breach  of  the  condition  of  the  bond  and  that  the  principal 
in  the  bond  be  required  to  give  new  sureties  and  to  render  and 
settle  his  account  and  that  a  citation  issue  to  said  principal  to 
attend  on  such  application.  The  surrogate  must  thereupon  issue 
a  citation  accordingly.  ^ 

Id..  M  2»  and  80;  U   1862.  cb.  229;  L.  1878.  cb.  278.  and  L.  1901.   cb.  524. 
In  effect  Sept.  1,  1901. 

I  a601.    [AmMr  1901.3    Release  of  old  sureties  om  tbe  «!▼• 
Inar  of  ne'vr* 

Upon  the  return  of  the  citation  issued  as  prescribed  in  the  last 
section  if  the  principal  in  the  bond  does  not  file  a  new  bond  in 
the  usual  form  with  new  sureties  to  the  satisfaction  of  the  sur- 
rogate, the  surrogate  must  make  an  order  requiring  said  prin- 
cipal to  file  such  new  bond  within  such  reasonable  time  not  ex- 
ceeding five  days  as  the  surrogate  fixes.  Should  the  principal 
file  such  new  bond  upon  the  return  of  such  citation  or  within 
the  time  fixed  by  such  order,  the  surrogate  must  thereupon  make 
a  decree  releasing  the  petitioner  from  liability  upon  the  bond  for 
any  subsequent  act  or  default  of  the  principal  and  requiring  the 
principal  to  render  and  settle  his  account  to  and  including  the 
date  of  such  decree  and  to  file  such  account  within  a  time  fixed, 
not  exceeding  twenty  days  from  such  date;  otherwise  he  must 
make  a  decree  revoking  the  delinquent's  letters. 

Id..  H  31  and  32;  L.  1882,  cb.  229  (4  Edm.  498),  am'd;  L.  1901,    cb.  524.  In 
effect  Sept.  1,  1901. 

i   2e02.   Sarroflrate  may   direct  as   to  custody,   where   co- 
executors,  etc.»  dlsagrree. 

Where  two  or  more  co-executors  or  co-administrators  disagree, 
respecting  the  custody  of  money  or  other  property  of  the  estate; 
or  two  or  more  -testamentary  trustees  or  guardians  of  the  prop- 
erty disagree,  respecting  the  custody  of  money  or  other  property, 
belonging  to  a  fund  or  an  estate  which  is  committed  to  their 
joint  charge;  the  surrogate  may,  upon  the  application  of  either 
of  them,  or  of  a  creditor  or  person  interested  in  the  estate,  and 
proof,  by  affidavit,  of  the  facts,  make  an  order,  requiring  them 
to  show  cause,  why  the  surrogate  should  not  give  directions  in 
the  premises.  Upon  the  return  of  the  order,  the  surrogate  may, 
in  his  discretion,  make  an  order,  directing  that  any  property  of 
the  estate  or  fund  be  deposited  in  a  safe  place,  in  the  joint  custody 
of  the  executors,  administrators,  guardians  or  testamentary  trus- 
tees, as  the  case  requires,  or  subject  to  their  joint  order;  or  that 
the  money  of  the  estate  be  deposited  in  a  specified  safe  bank  or 
trust  company,  to  their  joint  credit,  and  to  be  drawn  out  upon 
tiieir  joint  order.  Disobedience  to  such  a  direction  may  be  pun> 
bhed  as  a  contempt  of  the  court. 
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I  2003.  Effect  and  contentn  of  decree  revoldnff  letters. 

Upon  the  entry  of  a  decree,  made  as  prescribed  in  this  chap- 
ter, revoking?  letters,  issued  by  a  surrogate's  court  to  an  exec- 
utor, administrator  or  guardian,  liis  powers  cease.  The  decree 
may,  in  the  di8<Tetion  of  the  surrogate,  require  him  to  account 
for  all  money  and  other  property  received  by  him;  and  to  pay 
and  deliver  over  all  money  and  other  property  in  his  hands  into 
the  surrogate's  court,  or  to  his  successor  in  office,  or  to  such 
other  person  uk  is  authorized  by  law  to  receive  the  same;  or  it 
nuiy  be  made  without  prejudice  to  nn  action  or  special  »roceedinit 
for  that  purpose,  then  ponding,  or  thereafter  to  be  »rought.  The 
revocation  does  hot  affect  the  validity  of  any  act,  within  the 
powers  conferred  by  law  upon  the  executor,  administrator,  or 
gnurdian,  done  by  him  before  the  service  of  the  citation,  where 
the  other  party  acted  in  goo<l  faith;  or  done  after  the  service  of 
the  citation,  and  before  entry  of  the  decree,  where  his  powers 
with  respiK't  thereto  were  not  suspended  by  service  of  the  cita- 
tion, or  where  the  surrogate,  in  a  case  prescribed  by  law,  per- 
mitted him  to  do  the  same,  notwithstanding  the  pendency  of  the 
special  proceeding  against  him;  and  he  is  not  liable  for  such  an 
act,  done  by  him  in  good  faith. 

2  R.  S.  62,  f  36  (2  £dm.  62) ;  2  R.  S.  77.  78,  |§  40,  46  and  47  (2  Bdm.  78, 
80),  ani'd. 

f  2H04.  The  last  section  «iaa1lfied. 

The  last  section  does  not  affect  the  liability  of  a  person,  to 
whom  money  or  other  property  has  been  paid  or  delivered,  as 
husband,  wife,  next  of  kin,  or  legatee,  to  respond  to  the  person 
lawfully  entitled  thereto,  where  letters  are  revoked,  because  a 
supposed  decedent  is  living;  or  because  a  will  is  discovered,  after 
adniiiiistration  has  been  granted  in  a  case  of  supposed  intestacy, 
or  revoking  a  prior  will,  upon  which  letters  were  granted. 

S   260.-S.  Successor   may   be    appointed,    and    may    compel 

acconntlnnTf    etc. 

Where  letters  have  been  revoked  by  a  decree  of  the  surrogate's 
eourt.  that  court  has,  except  in  a  case  where  it  is  otherwise 
specially  prescribed  by  law,  the  same  power  to  appoint  a  snc- 
eessor  to  the  person  whose  powers  have  ceased,  as  if  the  letters 
had  not  becMi  issued.  The  successor  may  complete  the  execution 
of  the  trust  committed  to  his  predecessor;  h^  may  continue,  in 
his  own  name,  a  eivil  action  or  special  proceeding,  pending  in 
fjivor  of  his  predeei'ssor:  and  he  may  enforce  a  judgment,  order, 
or  decre<s  in  favor  of  the  latter.  The  surrogate's  court  has  the 
s?Mne  jurisdiction,  upon  the  petition  of  the  successor,  or  of  a  re- 
maining executor,  administrator,  guardian  or  trustee,  to  compel 
the  person  whose  letters  have  been  revokeii,  to  account  for,  or 
deliver  over  mcuiey  or  other  property,  and  to  settle  his  account, 
which  it  would  have  upon  tlie  petition  of  a  creditor  or  person 
interested  in  the  estate,  if  the  term  of  office  conferred  by  the 
letters,  had  expired  by  its  own  limitation.  -' 

2  R.  S.  77.  5  10  (2  Kdm.  7S »  :  2  R.  S.  1.''.3.  f  17  (2  Kdm.  159)  ;  L.  1866,  oh. 
73»,  8  1    (6  VAhn.  583).      S«v  K  2003. 

i  2000.  TAm^d,  1H01,  1SU7,  lf>01,  1902.]  Acconntlnv  by  ex- 
ecntor«  et  cetera,  of  deeeaited    execntors. 

Where  nn  execut(»r.  administrator,  guardian  or  testamentary 
trustee  dies,  the  surrogate's  cou-f  has  the  same  juriadiction.  upon 
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th^  petition  of  his  successor,  or  of  a  surviving  expcutor,  admin- 
istrator or  guardian,  or  of  a  creditor,  or  person  interested  in  the 
estate,  or  of  a  guardian's  ward  or  the  legal  representative  of  a 
deceased  ward,  or  a  surety  upon  the  official  bond  of  the  decedent, 
or  the  legal  representative  of  a  deceased  surety,  to  compel  the 
executor  or  administrator  of  the  decedent  to  account,  which  it 
would  have  against  the  decedent  if  his  letters  have  been  revoked 
by  a  surrogate's  decree.  And  an  executor  or  administrator  of  a 
deceased  executor,  administrator,  guardian  or  testamentarj'  trus- 
tee may  voluntarily  account  for  the  acts  and  doings  of  the  dece- 
dent, and  for  the  trust  property  which  had  come  into  his  pos- 
session or  into  the  possession  of  the  dcf^edent.  And  on  the  death, 
heretofore  or  hereafter,  of  any  executor,  administrator,  guardian 
or  testamentary  trustee  while  an  accounting  by  or  against  him. 
as  such,  was  or  is  pending  before  a  surrogate's  court,  such  court 
may  revive  said  proceeding  against  his  executor,  administrator  or 
successor  and  proceed  with  such  accounting  and  determine  all 
questions  and  grant  any  relief  that  the  surrogate  would  have 
power  to  determine  or  grant  in  case  such  decedent  had  not  died 
or  in  a  case  where  the  executor  or  administrator  of  said  last  men- 
tioned decedent,  acting  at  the  time  of  such  revival  had  voluntarily 
petitioned  for  an  accounting  as  provided  for  in  this  section.  On 
a  petition  filed  either  by  or  against  an  executor  or  administrator 
of  a  deceased  executor,  administrator,  guardian  or  testamentary 
trufitee,  or  on  a  revival  and  continuation  of -an  accounting  pend- 
ing by  oriigainst  such  decedent  at  the  time  of  his  death,  the  suc- 
cessor of  such  decedent  and  all  persons  who  would  be  necessary 
parties  to  a  proceeding  commenced  by  such  decedent  for  a  judi- 
cial settlement  of  his  accounts  shall  be  cited  and  required  to 
attend  such  settlement.  The  surrogate's  court  may  at  any  time 
on  its  own  motion  or  on  the  motion  of  any  party  to  any  one  of  two 
or  more  of  such  proceedings,  consolidate  said  proceedings  but 
without  prejudice  to  the  power  of  the  court  to  make  any  subse- 
qnent  order  in  either  of  them.  With  respect  to  the  liability  of 
the  sureties  in  and  for  the  purpose  of  maintaining  an  action  upon 
the  decedent's  official  bond,  a  decree  against  his  executor  or  ad- 
ministrator, rendered  upon  such  an  accounting,  has  the  same 
effect  as  if  an  execution  issued  upon  a  surrogate's  decree  against 
the  property  of  decedent  had  been  returned  unsatisfied  during  the 
decedent's  lifetime.  So  far  as  concerns  the  executor  or  adminis- 
trator of  decedent,  such  a  decree  is  not  within  the  provisions  of 
section  twenty-five  hundred  and  fifty-two  of  this  act.  The  sur- 
rogate's court  has  also  jurisdiction  co  compel  the  executor  or 
administrator,  or  successor  of  any  decedent,  at  any  time  to  deliver 
over  any  of  the  trust  property  which  has  come  to  his  possession 
or  is  under  his  control,  and  if  the  same  is  delivered  over  after  a 
decree,  the  court  must  allow  such  credit  upon  the  decree  as  jus- 
tice requires. 

L.    1891,  eb.   175;  L.   1S87,   ch.  248;  t*.  1001,  ch.  400;  li.  1902.  eh.  849.    In 
(Effect  Aprtl  3,  1002. 

S  860T.  IVlien  bond  may  be  prosecuted. 

Where  an  execution,  issued  upon  a  surrogate's  decree,  against 
the  property  of  an  executor,  administrator,  testamentary  trustee, 
or  guardian,  has  been  returned  wholly  or  partly  unsatisfied,  an 
action,  to  recover  the  sum  remaining  uncollected,  may  be  main- 
tained upon  his  official  bond,  by  and  in  the  name  of  the  lerson  in 
whose  favor  the  decree  was  made.     If  the  principal  debtor  is  a 
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resident  of  the  State,  the  execution  must  have  been  issued  to  the 
county  where  he  resides. 
L.  1837.  ch.  460,  S  65  (4  Edm.  496). 

i  2008.  8accc««or  may  proaeeute  oflldal  bond. 

Where  letters  have  been  revoked  by  a  decree  of  the  surrogate's 
court,  the  successor  of  the  executor,  administrator,  or  guardian, 
whose  letters  are  so  revoked,  may  maintain  an  action  upon  his 
predecessor's  official  bond,  in  which  he  may  recover  any  money, 
or  the  full  value  of  any  other  property,  received  by  the  principal 
in  the  bond,  and  not  duly  administered  by  him;  and  to  the  full 
extent  of  any  injury  sustained  by  the  estate  of  the  decedent  or 
of  the  infant,  as  the  case  may  be,  by  any  act  or  omission  of  the 
principal.  The  money,  recovered  in  such  an  action,  is  regarded 
as  part  of  the  estate  in  the  hands  of  the  plaintiff,  and  must  be 
distributed  or  otherwise  disposed  of  accordingly;  except  that  a 
recovery  for  an  act  or  omission,  respecting  a  right  of  action,  or 
other  property,  appropriated  by  law  for  the  benefit  of  the  hus- 
band, wife,  family,  or  next  of  kin  of  a  decedent,  or  disposed  of  by 
a  will  for  the  benefit  of  any  person,  is  for  the  benefit  of  the 
person  or  persons  so  entitled  thereto. 
2  B.  S.  80,  }  21  (2  Edm.  87). 

fi  2609.  Action  yn  official  bond  vrben  no  •noeeasor  is  ap- 
pointed. 

Where  the  letters  of  an  executor  or  administrator  have  been 
so  revoked,  and  no  successor  is  ap|)ointed,  any  person  aggrieved 
may,  upon  obtaining  an  order  from  the  surrogate,  granting  him 
leave  so  to  do,  maintain  an  action  upon  the  ofBcial  bond  of  the 
executor  or  administrator,  in  behalf  of  himself  and  all  others  in- 
terested; in  which  the  plaintiff  may  recover  any  money,  or  the 
full  value  of  any  other  property,  received  by  the  principal  in  the 
bond,  and  not  duly  administered  by  him.  and  to  the  full  extent 
of  any  injury,  sustained  by  the  estate  of  the  decedent,  by  any 
act  or  omission  of  the  principal.  The  money  recovered  in  soch 
an  action  must  be  paid,  by  the  sheriff  or  other  officer  who  collects 
it,  into  the  surrogate's  court:  and  the  surrogate  must  distribute 
it  to  the  creditors  or  other  persons  entitled  thereto.  The  proceed- 
ings for  such  a  distribution  are  the  same  as  prescribed  in  title 
fifth  of  this  chapter,  for  the  distribution  of  the  proceeds  of  a 
sale  of  real  property. 

S  2610.  Application  of  this  article  to  exeentora,  eto.y  Mere- 
tofore  appointed. 

The  provisions  of  this  article  apply  to  an  executor,  adminis- 
trator, or  guardian,  to  whom  letters  have  been  issued,  and  to  a 
testamentary  trustee  whose  trust  has  been  created,  before  this 
chapter  takes  effect;  except  that  it  does  not  affect.  In  any  manner, 
the  liability  of  the  sureties  in  a  bond,  executed  before  this  chapter 
Ukflfl  effect. 
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TITUS  UI. 

Qhnaitmg  and  revoking   probate,  letters  tefltamentary,  and 
letter*  of  administration.  Foreign  willa;  ancillary  letters. 

Article  1.  Probate  of  a  will  and  grant  of  letters  thereupon. 
2.  Revocation  of  probate. 

5.  Probate  ot  heirship. 

4.  Grant  of  letters  of  administration. 
ft.  Temporary   admioistratlon. 

6.  Revocation  of   letters  testamentary    and   letters  ot   admlnlstrftttoo. 

7.  Korelgn  wHIS;  niiclUiiry  letters. 

8.  Probutf  of  furelgu   wills. 

ARTIGLB  FIRST. 

Probate  of  a  will  and  grant  of  letters  thereupon. 

8«ie   2611    What   willa   may   be   proved;    change   of    residence    not  to  afCeet 

validity. 
aSlS.  Persons  incompetent  to  serve  as  executors. 
9618.  Supplementary  letters;  executors  not  named  In  letters  not  to  act; 

power  of  executor  before  letters  of  administration  with  thd  wili 

annexed. 
3814.  Who  may  propound  will. 
9S15.  Who  to  be  cited  thereupon. 
2610.  Contents  of  citation. 

2617.  Persons  not  cited  may  appear. 

2618.  Witnesses  to  be  examined;   proof  required. 

2619.  Absent,  etc.,  witnesses  to  be  accounted  for. 

2620.  Proof  of  bandwritioff. 

2621.  Proof  of  lost  or  destroyed,  will. 
2621-a.  IVtltlon  to  compel  production  of  will. 

2622.  Probott'   not   allowed,    uulestt   Hurrogate   satlslled,   etc 
2628.  Will;  wben  sufficiently  proved. 

2624.  Yalldlty   and    construction  of    testamentary   provisions. 

9626.  Sorrosate'fl  decision  on  probate. 

2620.  Probate;    how    far  conclusive    as   to    personalty. 

9628!  When  purcnaser  from  heir  protected  notwithstanding  a  devfSe. 
9629.  Will  certified,  or  record  thereof,  may  be  read  in   evidence. 
9680.  Recording  wills  proved  elsewhere  within  the  State.  ^^-.„^ 

9881,  2682.  Records  of  certain  wlUs  heretofore  proved;  how  far  eTlmoM. 
9688.  Id.;  as  to  wills  of  real  property. 

2S4.  Allowance  to  executor  or  administrator  for  recording  will  or  exem- 
plification. 

2635.  Wills  to  be  rctimicd  after  probate. 

2636.  When  letters  testamentary  may  ho  Issued. 
26.17.  Surrogate  to   inquire  Into  objectionn. 
26.38.   Bond:   when   reijnlreil. 

2639.  Renunclutlou;    rotnirtlon   tnere«»r. 

2640.  Seleetiim   of  an    exei'Utor   under   a   Power. 

2641.  Objection  to  such  a  person ;  how  talien,  etc. 

9Aa9    RTM'iitnr  fallinir  to  uualifv   or  renounce ;   how  exciuue<i. 

iwi:  ^TcTrof   aaislriC.   with   will   annexc.l ;    wIum,    «.m1    to  whom. 

2644    Id.;    renunciation   or  exclusion   of   iiersons   having  prior  right. 

2B45!  Executor  or  adminiKtrator  to  qualify. 

2646.  Kffect  of  certain  provisions  limited. 

I  2611.  [Repealed  by  L.  1900,  ch.  18.     See  Consolidated  LawJi. 
tit.  Decedent   Estate  I-»aw,   §§   2.V25.] 

I    2612.    lAm'd,    18»».l      Peri«on»»    Incompetent    to    nerve    nn 

No  persoB  is  competent  to  serve  as  aa  executor  who.  at  the 
time  the  will  is  proved,  is: 

1    Incapable  in  law  of  making  a  coiitnict. 

2.  Under  the  ape  of  twont.v-r)iie  years. 

3.  An  alien  not  an  inhabitant  of  this  state;  or 
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4.  Who  shall  have  been  convicted  of  an  infamous  crime;  or 

5.  ^^'ho,  on  proof,  is  found  by  the  surrogate  to  be  incompetent 
to  execute  the  dutien  of  such  trust  by  reason  of  drunkenness,  dis^ 
honesty,  improvidence  or  want  of  understanding.  If  any  such 
person  be  named  as  the'  sole  executor  in  a  \^'ill,  or  if  all  the  per- 
sdus  named  therein  as  executors  be  incompetent,  letters  of  ad- 
ministration with  the  will  annexed  must  be  issued  as  in  the  case 
of  all  of  the  executors  renouncing.  A  surrogate,  in  his  discretion, 
may  refuse  to  grant  letters  testamentary  or  of  administration  to 
a  person  unable  to  read  and  write  the  Knglish  language. 

L.    ISO.*?,   ch.   080. 

I  2018.  rAm*c1,  1803.1  Supplementary  letter«t  execntom 
n<>t  named  In  let  tern  not  to  aeti  po^^er  of  executor  "before 
lettem  of  administration  witln  tlie  ^'111  annexed. 

If  the  disability  of  a  person  under  age,  or  an  alien  named  as 
t»xecutor  in  a  will,  be  removed  before  the  execution  of  the  provi- 
sions of  such  will  is  completed,  he  shall  be  entitled,  on-  applica- 
tion, to  supplementary  letters  testamentary,  to  be  issued  in  the 
same  maniN*r  as  the  original  letters,  and  authorized  to  join  in  the 
execution  of  the  will  with  the  persons  previously  appointed.  A 
person  named  in  a  will  as  executor,  and  not  named  as  such  in  the 
letters  testamentary  or  in  letters  of  administration  with  the  will 
annexed,  shall  be  deemed  to  be  superseded  ther€»by,  and  .shall 
have  no  power  or  authority  whatever  as  such  executor  until  he 
appears  and  qualifies.  An  executor  named  in  a  will  has  no  power 
to  dispose  of  any  part  of  the  estate  of  the  testator  before  letters 
testamentary  are  granted,  except  to  pay  funeral  charges,  nor  to 
interfere  with  such  estate  in  any  manner  further  than  is  neces- 
sary for  its  i)rt*»ervation.  Where  letters  of  administration  with 
the  will  annexed  are  granted,  the  will  of  the  deceased  shall  be 
observed  and  performed:  and  the  administrators,  with  such  will. 
have  tha  rights  and  powers  and  are  subject  to  the  same  duties 
as  if  they  had  been  named  executors  in  the  will. 

U   1893.   ch.    C80, 

f  2G14.   [Am*d,  1807.]     "Who  may  propound  will. 

A  person  designated  in  a  will  as  executor,  devisee,  or  legatee, 
or  any  person  interested  in  the  estate,  or  a  creditor  of  the  de- 
cedent, or  any  party  to  an  action  brought  or  about  to  be  brought, 
and  interest  in  the  subject  thereof,  in  which  action  the  decedent, 
if  living,  would  be  a  proper  party,  may  present  to  the  surrogate's 
court  having  jurisdiction,  a  written  petition,  duly  verified,  de- 
scribing the  will,  setting  forth  the  facts,  up<m  which  the  jurisdic- 
tion of  the  court  to  grant  probate  thereof  depends,  and  praying 
that  the  Will  may  be  prove<l,  and  that  the  persons,  specified  in 
the  next  section,  may  be  cited  to  attend  the  probate  thereof. 
I'pon  the  i»rescntation  of  such  a  petition,  the  surrogate  must 
issue  a  citation  accordingly. 

L.  1837,  ch.  400.  I  4  (4  Fxlm.  487).  L.  1897,  ch.  177.  In  effect  April 
3,   1H»7. 

S   24iin.    [Am*d,   1K»4,   Ifms.]     Who  to  be  cited   tlierempon. 

The  following  persons  must  be  cited  upon  a  petition,  presented 
as  prescribed  in  the  last  section: 

066 
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1.  If  the  will  relates  exclusively  to  real  property,  the  husband 
or  wife,  if  any.  and  all  the  heirs  of  the  testator. 

2.  If  the  will  relates  exclusively  to  personal  property,  the  hus- 
band or  wife,  if  any,  and  all  the  next  of  kin  of  the  testator. 

3.  If  the  will  rolatos  to  both  real  and  personal  property,  the 
hnslmnd  or  wife,  if  any,  and  all  the  heirs,  and  all  the  next  of 
kin  of  the  testator. 

U   1891,  cU.  118. 

4.  TAficied,  1905.]  Any  person  designated  in  the  will  as  ex- 
ecutor. 

U   1&05.  ch.  438.      In  effect  Sept.  1,  1905. 

i  2016.  lAm'dy  1911.]      Content*  of  citation. 

The  citation  must  set  forth  the  name  of  the  decedent,  and  of 
the  person  by  !^'hom  the  will  in  propounded;  and  it  must  state 
whether  the  will  relates,  or  purports  to  relate,  exclusively  to  real 
property,  or  personal  property,  or  to  both.  Where  the  will  pro- 
pounded was  niuu'upative,  that  fact  must  be  stated  in  the  cita- 
tion. Whore  the  surrogate  is  unable  to  ascertain  to  his  satisfae< 
tion,  whether  the  decedent  left  surviving  him,  any  person,  who 
would  be  entitled  to  the  propertj'  affected  by  the  will,  if  the 
decedent  had  died  intestate;  or  if  it  shall  appear  to  the  surrogate 
that  the  decedent  left  no  known  heirs-at-law  or  next  of  kiu,  the 
citation  must  be  directed,  where  the  will  n'lates  to  real  property, 
to  the  attorney -general;  wbero  it  relates  to  personal  property,  to 
the  attorney-general  and  to  the  public  administrator,  who  would 
have  been  entitled  to  administration,  if  the  decedent  had  died 
intestate. 

Am'd  by  L.   1911,  ch.  433,   In  effect  Sept.   1,   1911. 

i  2617.    [Am*d,   1894.]      PemonM  not  cited  may  appear. 

Any  person,  although  not  cited,  who  is  named  as  a  devisee  or 
legatee  in  the  will  propounded,  or  as  executor,  trustee,  devisee 
or  legate<;  in  any  other  paper  purporting  to  be  a  will  of  the  de- 
cedent, or  who  is  otherwise  interested  in  sustaining  or  defeating 
the  will,  may  appear,  and,  at  his  election,  support  or  oppose  the 
appli<'ation.  A  person  so  appearing  becomes  a  party  to  the 
special  "proceeding.  But  this  section  does  not  affect  a  right  or 
iuterent  of  such  a  person  unless  lie  so  becomes  a  party.  -Vnd 
in  case  the  will  propounded  for  i)robate  is  opposed,  due  and 
tinieljV  notice  of  the  hearing  of  the  objections  to  the  will  shall 
be  given^  in  such  manner  as  the*  surrogate  sliall  direct,  to  all 
persons  m  t)eing,  who  would  take  any  interest  in  any  property 
under  the  provisicms  of  the  will,  and  to  the  executor  or  exec'utors, 
trust(»e  or  trustees  named  therein,  if  any,  who  have  not  appeared 
in  the  proceeding,  and  any  decree  in  the  proceeding  shall  not 
affect  the  right  or  interest  of  any  such  i»erson  unless  he  shall 
be  so  notified. 

L,    1894.   ch.   US. 

I  2618.  [Am*d,  1013.]  MTItnenfleH  to  be  examlnedi  proof 
required. 

Upon  tlje  return  of  the  citation,  the  surrogate  must  cause  the 

witnesses  to  be  examined  before  hinj.     In  a  case  where  there  is 

no  contest  and  no  objection  or  if  no  objections   to  the  probate 

are   filed    and   if  all    the   parties   are   of   full   age   and   of  sound 

mind  or  if  the  special  guardian  atten<ls  before  the  surrogate  the 
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surrogate  mtiy  in  bis  discretion  order  that  a  witness  who  is  in 
the  state  but  not  in  the  countj-  wherr  the  will  is  offered  for 
probate  or  an  adjoining  county,  bo  examined  before  the  surro- 
gate of  the  county  in  which  the  witness  shall  be.  in  which  case 
the  original  will  shall  be  attached  to  the  order  and  transmitted  to 
the  surrogate  of  the  county  where  the  proofs  are  ordered  to  1h? 
taken  and  the  proofs  and  said  original  will  shall  be  returned 
to  the  surrogate  before  whom  the  proceeding  is  pending.  The 
proofs  must  be  reduced  to  writing.  Before  a  written  will  is 
admitted  to  probate,  two,  at  least,  of  the  subscribing  witnesses; 
must  be  produced  and  examined,  if  so  many  are  within  the  State, 
and  competent  and  able  to  testify.  Before  a  nuncupative  will  is 
admitted  to  probate,  its  execution  and  the  tenor  thereof  must  be 
proved  by  at  least  two  witnesses.  Any  party,  who  contests  the 
probate  of  the  will,  may,  by  a  notice  filed  with  the  surrogate  at 
any  time  before  the  proofs  are  closed,  require  the  examination 
of  all  the  subscribing  witnesses  to  a  written  will,  or  of  any  other 
witness,  whose  testimony  the  surrogate  is  satisfied  may  be  ma- 
terial; in  which  case,  all  such  witnesses,  who  are  w^ithin  the 
State,  and  competent  and  able  to  testify,  must  be  so  examined. 

L.  1837,  cb.  460,  part  of  H  10  and  11  (4  Edm.  488,  480) :  L.  1841.  ch. 
120.  if  1,  2  and  3  (4  Edm.  501).  Am'd,  L.  1913,  cb.  412.  Id  effect 
Sept.  1,  1913. 

f  aeiO.  [Am'd,  1882.]  Absent,  etc.,  witncMes  to  be  «c- 
comtted  for. 

The  death,  absence  from  the  State,  lunacy,  or  other  incom- 
petency of  a  witness,  required  to  be  examined,  as  prescribed  in 
this  or  the  last  section,  or  proof  that  such  witness  cannot,  after 
due  diligence,  be  found  within  the  State  or  elsewhere,  must  be 
show^n  by  afSdavit  or  other  competent  evidence,  to  the  satisfac- 
tion of  the  surrogate,  before  dispensing  with  his  testimony. 
Where  a  witness,  being  within  the  State,  is  disabled  from  at- 
tending, by  reason  of  age,  sickness,  or  infirmity,  his  disability 
must  be  shown  in  a  like  manner;  and  in  that  case,  the  testi- 
mony of  the  witness,  where  it  is  required,  and  he  is  able  to 
testify,  must  be  taken  in  the  manner  prescribed  by  law,  and 
produced  before  the  surrogate,  as  part  of  the  proofs. 

L.  1837,  cb.  460,  part  of  |S  10,  11   <4  Edm.  489). 

I  2e20.  (Am'd,  1888,  1902.]     Proof  of  bandwrltlnv. 

If  all  the  subscribing  witnesses  to  a  written  will  are,  or  if  a 
subscribing  witness,  whose  testimony  is  required,  is  dead,  or  in- 
competent, by  reason  of  lunacy  or  otherwise,  to  testify  or  unable 
to  testify;  or  if  such  a  subscribing  witness  is  absent  from  the 
state;  or  if  such  a  subscribing  witness  has  forgotten  the  occur- 
rence, or  testifies  against  the  execution  of  the  will:  the  will  may 
nevertheless  l)e  established,  upon  proof  of  the  handwriting  of  the 
testator,  and  of  the  subscribriig  witnesses,  and  also  of  such  other 
circumstances,  as  would  l>e  snCBcient  to  prove  the  will  upon  the 
trial  of  an  action.  Where  a  subscribing  witness  is  absent  from 
the  state,  upon  application  of  either  party,  the  surrogate  shall 
cause  the  testimony  of  such  witness  to  be  tqken  by  commission, 
when  it  is  madx?  to  nppoar  that  by  due  diligence  such  testimony 
may  be  obtain(>d.  Where  a  written  will  is  proved,  as  prescribed 
in  this  section,  it  must  be  filed  and  remain  in  the  surrogate's 
office.  But  when  it  sliall  be  shown,  by  atfldavit  or  otherwise,  to 
the  satisfaction  of  the  surroi^atr.  that  the  dct-cdcnt  left  n-al 
or  personal  property  in  anotlicr  state  or  territory  of  the  Uniti»d 
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States  or  in  a  foreign  country,  and  that  the  laws  of  such  state, 
territory  or  country  require  the  production  of  the  original  will 
before  the  provisions  thereof  become  effective,  the  surrogate 
may,  at  any  time  after  probate,  and  upon  »«ch  notice  to  the 
parties  interested  in  the  estate  as  he  may  think  proper,  cause 
any  original  will  remaining  on  file  in  his  othce  t6  be  sent  by 
petit  or  otherwise  to  any  court  which,  or  to  any  otficer  of  such 
state,  territory  or  country  who,  under  the  laws  thereof,  is  em- 
powered to  receive  the  same  for  probate,  or  may  deliver  such 
will  to  any  person  interested  in  the  probate  thereof  in  such  state, 
territory  or  country,  or  to  his  representative,  upon  such  terms 
»{<  he  shall  think  proper  for  the  protection  of  other  parties  inter^ 
ested  in  the  estate.  Where  in  any  matter  before  the  surrogate 
or  in  a  surrogate's  court  the  testimony  of  any  witness  shall  be 
taken  by  or  on  commission,  the  same,  together  with  the  commis- 
sion on  which  it  is  taken,  shall  be  duly  filed  in  the  office  of  the 
surrogate  but  need  not  be  recorded.  The  testimony  or  other  pro- 
ceeding duly  taken  to  be  used  before  the  surrogate  or  surrogate's 
court,  by  a  stenographer,  shall  be  filed  and  need  not  be  recorded. 

U  1837,  ch.  460,  S  20  (2  Edm.  491);  2  R.  S.  98,  ||  13,  16,  17  (2  Edm. 
50,  60)  :  U  1888,  ch.  508.  See  |  2635.  L.  1902,  ch.  114.  In  effect  March 
12,    1902. 

I  2e21.  Proof  of  lost  or  deatroyed  will. 

A  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surro- 
gate's court,  but  only  in  a  case,  where  a  judgment  establishing 
the  will  could  be  rendered  by  the  supreme  court,  as  prescribed  in 
section  18(>5  of  this  act. 

L.  1870,  ch.  359,  S  8;  2  R.  S.  68,   I  67.  <b.    (2  Bdm.   68). 

t  a681-it.   [Added,  1810.]     Petition  to  compel  production 
of  will. 

A  person  claiming  to  be  interested  in  the  estate  of  decedent 
may  present  a  petition  under  oath  to  a  surrogate's  court,  against 
any  one  or  more  persons  suspected  of  destroying,  retaining,  con- 
cealing or  conspirmg  with  others  to  destroy,  retain  or  conceal  a 
will  or  testamentary  instrument  of  the  decedent,  and  the  court 
thereupon  must  issue  a  citation,  directed  to  such  person  or  per- 
sons, ordering  the  production  of  the  will  or  testamentary  instru- 
ment or  show  cause  why  it  should  not  be  produced.  On  the 
return  of  the  citation,  the  court  may  order  the  suspected  person 
or  persons,  to  appear  before  it  and  be  examined  on  oath  upon 
the  matter  of  the  petition.  If  any  person  cited  fails  to  appear 
and  submit  to  examination  or  refuses  to  answer  such  questions 
as  are  lawfully  propounded  to  him,  or  to  obey  any  lawful  order 
of  the  court,  he  may  be  committed  to  jail  as  for  a  contempt 
of  court  until  he  submits  to  its  order.  The  court  may  award 
costs  n.s  in  a  special  proceeding,  to  be  paid  by  either  party. 

Added,  L.   1910,   ch.  368.     In  effect  May  24,    1910. 

I  262S2.  Probate  not  allcvred,  nnleas  anrro^ate  satisfied* 
etc. 

Before  admitting  a  will  to  probate,  the  surrogate  must  inquire 
particularly  into  all  the  facta  and  circumstances,  and  must  be 
satisfied  of  the  genuineness  of  the  will,  and  the  validity  of  its 
execution.  Before  admitting  a  written  will  to  probate,  the  sur- 
rogate may,  in  his  discretion,  rt^quire  proof  of  the  circumstances 
attending  the  execution,  the  dolivery,  and  the  possession  thereof, 
or  any  of  them,  to  be  made  by  the  affidavit,  or  the  testimony 
at  the  hearing,  of  the  person  who  received  the  will  from  the  tes- 
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tator.  if  ho  can  be  protlnced,  aiicl,  also,  of  tho  person  presenting 
it  for  probato. 

li.   1837,   ch.   400,    S   n,   and   purt  of  {    10    (4   Edm.   480,   490). 

$  2628.  'Will;  when  aiufllclenrtlV  proved. 

If  it  appears  to  the  surrogate  that  th«»  will  was  duly  executed: 
flud  that  the  testator,  at  the  time  of  oxeeiUinjj  it,  was  iu  all  re- 
Bpeets  competent  to  make  a  will,  and  u«>t  under  restraint;  it  must 
be  admitted  to  probate,  a«  a  will  valid  to  pass  real  proi)erty,  or 
personal  property,  or  l)oth.  as  the  surrogate  determines,  and  the 
petition  and  citation  require,  and  must  be  recorded  aeeordinjrly. 
The  decree  admitting  it  to  probate  must  state  whether  the 
probate  was  or  was  not  contested. 

2  R.   S.  58.  I  14   (2  Edm.  59);   L.    1837,  oh.  460,   {   18   (4   Edm.  490). 

J  2024.    [Aiu'd,   1010.   191.3.]     Validity  and   conntruction   of 
tewtameiitary   proviiilonii. 

But  if  a  party  expressly  puts  in  issue,  before  the  surro^fate,  the 
validity,  construction,  or  effect  of  any  disposition  of  property, 
contained  iu  the  will  of  a  resi»Wnt  of  the  State,  executed  within 
the  State,  the  surrogate  may  determine  the  que.stion  upon  ren- 
dering a  de<Tee;  or,  unless  the  decree  refuses  to  admit  the  will 
to  probate,  by  reason  of  a  failure  to  prove  any  of  the  niattera 
specitied  in  the  last  secti<m,  may  admit  the  will  to  probate  and  re- 
serve the  question  of  c(uistructi«ni  or  effect  for  future  consider- 
ation and  decree 

L.  1870,  ch.  3r>n,  {  11.  Aiu'd,  1..  1910,  cU.  r.S4 ;  L.  1913,  ch.  337.  In 
effect  Sept.    1,    1913.      8tn>   S   2894.   p«wt. 

S  2625.   [Am'd,    J»10.1      8nrroflrate'ff   declnlon   on   probate. 

\  decree  admitting  a  will  of  real  or  |>ersonal  property,  or 
both,  to  probate  is  conclusive  as  an  ad.iudicatiou  of  the  validity 
of  the  will,  and  of  the  questions  «letermiued  under  section 
twenty-six  hundred  and  twenty-fjMir  of  this  act,  except  as  in 
this  chapter  otherwise  provided. 

L.    18.17.    ch.    4flO.    8   21    (4    Rdm.    191),   ain'd.      Am'd,  L.  1910.  ch.   578.   in 
effect   Sept.   1.    1910. 

§  2620.  [Kei>ealed  by  L.  1010,  ch.  HTS.     In  effect  Sept.  1,  1910.] 
S  2«2T.    [Uei)ealed  by  L.  1910,  ch.  578.  Iu  effect  Sept.  1,  1910.] 

f  2628.  rUepealed  by  T..  1009,  ch.  18.     See  Consolidated  Laws, 
fit.  Decadent  Estate  Law,  8  40.] 


(  262t>.   rAm'd.     1HK2.     1»10.1       Will     eertlfled,    or     reeord 
thereof,   niiiy   be   reutl    in    <'tI deuce. 

The  surrogate  must  cause  to  lie  indorsjMl  upon,  or  annexed  to, 
the  rjriginal  will  admitted  to  probate,  or  the  exemplified  copy,  or 
statement  of  the  tenor  of  the  will,  which  was  admitted  without 
production  of  an  original  written  will,  a  certificate,  under  his 
hand,  or  the  hand  of  the  clerk  of  liis  court,  and  his  seal  of  office, 
stating  that  it  has.  upon  dne  i)roof,  been  admitted  to  probate,  as 
a  will  valid  to  pass  real  or  iiersonal  property,  or  both,  as  tlie 
rase  may  be.     The  will,  or  the  copy  or  statement,  so  autheuti* 
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cated.  the  record  thcrpof,  or  an  exeniplifiod  copy  of  the  record, 
may    be  read    in   evidence,    as  proof  of   the  original   will,   or  of 
the    contents    or    tenor    thereof,    without    further    evidence,    and 
with  the  effect  specified  in  the  preceding  sections. 

*  -.J^-T^\S>  •  J^..(S  Bj»»n/''^^:  2  R.  S.  80.  |  58  (2  Edm.  «).     See  i  2009. 
Am'd  L.  1882,  cty  390;  L.   2010,  ch.   078.      In  effect  Sept.  1.   1910. 

f  a080.  Re«ordlBHr  will*  pro\*ed  elaeTrhere  within  th« 
State. 

A  transcript  of  a  will  of  real  property,  proved  and  reeonled  in 
any  court  of  the  State,  of  competent  jurisdiction,  and  of  all  the 
notices,  process,  and  pn>of8  relating  to  the  same,  muat,  when 
duly  exemplified,  be  recorded,  upon  the  request  of  any  peraon 
interested  therein,  in  the  surroKatt^'s  <'ourt  of  any  county,  in 
which  real  property-  of  the  testator  is  situated. 

L.    1837.  ch.  460.    f   08   (4  Kdm.  490). 

1  :2<ldl.  Reoordn  of  certalo  -vrllla  heretofore  provedi  hc^ 
far  evldenee. 

The  exemidification  of  the  record  of  a  will,  proved  before  the 
judjfe  of  the  former  court  of  probates,  and  reci>rde<l  in  his  office 
b<*fore  the  first  day  of  .January,  in  the  year  1785,  certified  under 
the  seal  of  the  officer  having  custody  of  the  record,  must  be  ad- 
mitted In  evi<lence  in  any  case,  after  it  has  been  made  to  appear 
that  diligent  and  fruitless  search  has  been  made  for  the  original 
will. 

2  It.   S.   50.   f  20   (2  Ktlni.   60). 

i   'JAiii^.   [Am*d,   IHfM,  lOOl.]     The   name. 

Au  exemplified  copy  of  the  last  will  and  ti»8tament  of  any 
deceased  person,  which  has  been  admitted  tc»  probate,  whether 
as  a  will  of  real  or  personal  property,  or  both,  and  recorded  in 
the  office  of  the  surrogate  in  any  county  of  this  state,  shall  be 
admitted  in  evidence  in  any  of  the  courts  of  this  state,  with- 
out the  proofs  and  examination  taken  (m  the  probate  thereof,  and 
whether  such  proofs  shall  have  been  recorded  or  not,  with  like 
eflr«M*t  as  if  the  original  of  such  will  had  been  produced  and 
proven  in  such  court,  when  thirty  years  have  elapsed  since  the 
will  was  admitted  to  probate  and  recorded.  And  the  recording 
of  su<*h  will  shall  be  eridence  that  the  same  was  duly  admitted 
to  probate.  The  exemplification  of  the  r(*<'ord  of  a  will  which 
has  been  proveil  before  the  surrogate  or  judge  of  probate,  or 
other  officer  exercising  the  like  jurisdiction,  of  another  state 
must,  when  certified  by  the  officer  having  by  law,  w^^en  the  cer- 
tificate was  made,  custody  of  the  record,  l)e  admitted  .n  evidence, 
as  if  the  original  will  was  produced  and  proved,  when  thirty 
years  have  elapsed  since  the  will  was  proved. 

L.    1894.  ch.   89;    L.    lOOl,  ch.   540.      In  efTtH't  Sept.    1,    1901. 

I  a«33.  [Kept»aled  by  L.  limK  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  §  42.1 

i  '2iKt4,  rAm*d,  IIHM).]  Allowance  to  executor  or  admln- 
fatrator   for   rccordlnw   will   or   exetnpllllcntlon. 

Au  executor,  or  administrator,  with  the  will  axmexed.  who 
causes  a  record  of  a  will  or  exemplification  to  be  made  at;  pre- 
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stTil)ed  in  section  forty-two  of  the  decedent  estate  law,  must  be 
allowed,  in  his  account,  the  fees  paid  by  him  therefor. 

Id.,    fl   3  aud  4    (4  Edin.   439).     AmM  by   L.    190»,   ch.  65.      Aliso  Mrtly 

rei^aled   by   L.    lOOO,    cb.    18.      Soo  ConsuUdated    Laws,    til.  Dece<lont    Estate 

I41W,    f    43.     Sec  note   73   of   noteB  of   Board   of   Statutory  CouaoHdatlon    at 
iMul  of  code. 

i  24i36.   [Am*d,  1002.]    Wllln  to  be  returned  after  probate. 

Except  where  special  proyisiou  is  otherwise  made  by  law.  or 
where  the  surrogate  sends  a  will  into  another  state  or  territory 
or  into  a  foreijru  country,  or  delivers  it  to  a  party  in  interest,  as 
pruvlded  in  section  two  thousand  si.v  hundred  and  twenty  of  this 
aci,  a  written  will,  after  it  has  been  proved  and  recorded,  must 
he  retained  by  the  surrogate,  until  the  expiration  of  one  year 
nfter  it  has  been  re<*orded,  and,  if  a  petition  for  the  revocation  of 
probate  thereof  is  then  tiled,  until  a  decree  is  iuade  thereuivm. 
It  must  then  be  returned,  upon  demand,  to  the  person  who  de- 
livered it,  unless  he  is  dead,  or  a  lunatic,  or  has  removtHl  from 
the  state;  in  which  case,  it  may.  in  the  discretion  of  the  surro- 
>fate,  be  delivered  to  any  person  named  therein  as  devisee,  or  to 
an  heir  or  assignee  of  a  devisee:  or,  if  it  relates  only  to  personal 
property,  to  the  executor,  or  administrator,  with  the  will  an- 
nexed, or  to  a  legatee. 

2  R.  S.  Ce.  I  64  (2  Fklm.  00);  U  1902,  oh.  114.  In  effect  March  12. 
1902. 

S  2<I36.  'When  letter*  testamentary  may  be  iiiaaed. 

Where  a  will,  which  is  admitted  to  probate,  names  one  *»r 
more  i»ersons  to  be  exe<*utor  or  executors  thereof,  upon  n  con- 
tinirency,  the  surrogate  must  imiuire  into  the  facts,  aud,  if  the 
contingency  has  happened,  that  fact  must  be  recited  in  the  decree. 
Immediately  after  a  will  has  been  admitted  to  probate,  the  -per- 
son or  persons  named  therein  as  executors,  who  are  competent  by 
law  to  serve,  and  who  appear  and  qualify,  are  entitled  to  letter 
testamentary  thereupon;  unless,  before  the  letters  are  granted, 
a  creditor  of  the  dec'edeut,  or  a  person  interested  in  the  estate, 
tiles  an  attidavit,  specifying  his  demand,  or  how  he  is  interested. 
and  either  setting  forth  specifically  one  or  more  legal  objections 
to  granting  the  letters  to  one  or  more  of  the  executors,  or  «tating 
that  he  is  advised  and  believes  that  there  are  such  olgections, 
and  that  he  intends  to  tile  a  specific  statement  of  the  same. 
Where  such  an  affidavit  is  filed,  the  surrogate  must  stay  the 
granting  of  letters,  at  least  thirty  days,  or  until  the  matter  is 
s«»oner  disposed  of.  A  specification  or  statement  of  an  objec- 
tion, made  as  prescribed  in  this  section,  must  be  verified  by  the 
oath  of  the  objector,  or  his  attorney,  to  the  effect  that  be 
believes  it  to  be  true. 

2  R.   8.  69.  I  1   (2  Rdm.  7n  :  U   1837.  ch.  400.   f  22  (4  Bdm.  491). 

1  2087.   Sarroarate  to  Inqnlre  into  objectlona. 

The  surrogate  must  inquire  into  an  objection,  filed  as  pre- 
scribed in  the  last  section:  and,  for  that  purpose,  he  may  receive 
proof,  by  affidavit,  or  otherwise,  in  his  discretion.  If  it  appears 
that  there  is  a  legal  nnd  sufficient  «>l)jection  to  any  person,  named 
as  executor  in  the  will,  letters  shall  not  be  issued  to  him,  ex- 
cept as  prescribed  in  the  next  section. 

2  R.  S.   70.   i  6   (2  Edm.   71). 
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i  a€(38.   Boiftd)  when  required. 

In  either  of  the  following  cases,  a  person  named  us  executor  in 
a  will,  may  entitle  himself  to  letters  testamentary  thereuDon.  by 
giving  a  bopd  as  prescribed  by  law,  although  an  objection  against 
l^im  has  been  established  to  the  satisfaction  of  the  surrogate: 

1.  Where  the  objection  is,  that  his  circumstances  are  sjuch,  that 
they  do  not  afford  adeciuate  security  to  the  creditors,  or  persons 
interested  in  the  estate,  for  the  due  administration  of  the  estate 

2.  Where  the  objection  is  that  he  is  not  a  resident  of  the  State; 
and  he  is  a  citizen  of  the  United  States. 

But  a  person  against  whom  there  is  no  objection,  except  that 
of  non-residence,  is  entitled  to  letters  testamentarj',  without  giv- 
ing a  bond,  if  he  has  an  office  within  the  State,  for  the  regular 
transaction  of  business  in  person;  and  the  will  contains  an  ex- 
press provision,  to  the  effect  that  he  may  act  without  giving 
security. 

Id.  :   f   7.  am'd:   L.    1873.   ch.   6ri7    (9  Rim.   6ft9). 

i  2<Kt9.  Re uvn elation  I  retrnctlon   thereof. 

A  person,  named  as  executor  in  a  will,  may  'renounce  the  ap- 
pointment by  an  instrument  in  writing,  signed  by  him,  and  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county,  or  attested  by  one  or  more  wit- 
nesses, and  proved  to  the  satisfaction  of  the  surrogate.  Such  a 
renunciation  may  be  retracted  by  a  like  instrument,  at  any  time 
before  letters  testamentary,  or  letters  of  administration  with  the 
will  annexed,  have  been  issued  to  any  other  person  in  his  place; 
or,  after  they  have  been  so  issued,  if  thoy  nave  been  revoked, 
or  the  person  to  whom  they  were  issued  has  died,  or  become  a 
lunatic,  and  there  is  no  other  acting  executor  or  administrator. 
Where  a  retraction  is  so  made,  letters  testamentary  may,  in  the 
discretion  of  the  surrogate,  be  issued  to  the  person  making  it. 
An  instrument  specified  in  this  section  must  be  filed  and  recorded 
in  the  surrogate's  office. 

Id..   I  8   (2  Bdm.  72). 

I  2B40.  Selection  of  an  executor  under  a  poorer. 

Where  the  will  contains  a  valid  power,  authorizing  the  selec- 
tion, as  executor  thereof,  of  a  person  not  named  therein,  the 
selection  must  be  made,  by  the  person  appointed  for  that  pur- 
pose, within  thirty  days  after  making  the  decree  admitting  the 
will  to  probate;  in  default  whereof,  the  power'  of  selection  is 
deemed  to  have  been  n»nounced.  Such  selection  must  be  made 
by  an  instrument  in  writing,  designating  the  person  selected, 
signeil  by  the  proper  person,  and  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded  in  the  county, 
or  proved  to  the  satisfaction  of  the  surrogate,  and  filed  in  the 
snrrogate's  office.  Where  the  will  authorizes  the  person,  so  to 
be  selected,  to  act  with  the  executor  or  executors  named  therein, 
the  issuing  of  letters  must  be  delayed  until  the  expiration  of  the 
period,   fixed   in   this   section   for   the   exercise   of  the   power   of 
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selection,  and,   if  the  selection  is  so  made,  for  five  days  there- 
after. 

i  2U41.   Objection  to  socli  a  person  |  how  taken^  etc. 

Within  five  days  after  a  selection  is  made,  as  prescribed  iu 
the  last  section,  any  person  may  file  an  afildavit,  verified  as  pre- 
scribed in  section  2(Ki(>  of  this  act,  showing  that  he  is  a  creditor 
of  the  decedent,  or  a  person  interested  in  the  estate,  and  sottinjj 
forth  specifically  one  or  more  lef?al  objections  to  nrrantinp  letters 
to  the  person  selected.  The  proceedings  to  toe  taken  thereupon 
arc  the  same,  as  prescribed  in  sections  2t>37  and  2638  of  this  act. 
If  letters  are  not  issued  to  the  person  so  selected,  the  power  of 
selection  is  deemed  to  be  exhausted. 

S,  2642.  rAm'd,  1883.1  Executor  failinar  to  qnalifF  or  re- 
noiincei  hoipr  excluded. 

If  a  person,  named  as  executor  in  a  will,  does  not  qualify  or 
renounce,  within  thirty  days  after  probate  thereof;  or  if  a  per- 
son, chosen  bv  virtue  of  a  power  in  the  will,  does  not  qualify  or 
renounce  within  thirty  days  after  the  filing  of  the  instrument 
designating  him:  or,  in  either  case,  if  objections  are  filed,  and  the 
executor  does  not  qualify  or  renounce,  within  five  days  after  they 
are  determined,  in  nis  favor,  or,  in  a  case  specified  in  section  2(.k^S 
of  this  act,  within  five  days  after  an  objection  has  been  estab- 
lished; the  surrogate  must,  upon  the  application  of  any  other 
executor,  or  any  creditor  or  perscm  interested  in  the  estate,  make 
an  order  requiring  him  to  qualify  within  a  time  therein  specified; 
and  dir(»cting  that,  in  default  of  so  doing,  he  l)e  deemqd  to  have 
renounced  his  appointment.  Where  it  appears  by  affidavit  or 
other  written  proof,  to  the  satisfaction  t)f  the  surrogate,  that 
such  an  order  cannot,  with  due  diligence,  be  served  personally 
within  the  State,  upon  the  person  therein  named,  the  surrogate 
may  prescribe  the  manner  m  which  it  must  be  served,  which 
may  be  by  publication.  If  the  person,  so  appointed  executor,  does 
not  qualify  within  the  time  fixed,  or  within  such  further  time 
as  the  surrogate  allows  for  that  purpose,  an  order  must  be  made 
and  recorded,  reciting  the  facts,  and  declaring  that  he  has  re- 
nounced his  appointment  as  executor.  Such  an  order  may  be 
revoked  by  the  surroghte  in  his  discretion,  and  letters  testamen- 
tary may  be  issued  to  the  person  so  failing  to  renounce  or 
qualify,  upon  his  application,  iu  a  case  where  lie  might  have  re- 
tracted an  express  renunciation,  as  prescribed  in  section  20*19  of 
this  act.  And  where  any  powers  to  sell,  mortgage  or  lease  real 
estate,  or  any  interest  therein,  are  given  to  executors  as  such, 
or  as  trustees,  or  as  executors  and  trustees,  and  any  of  such 
persons  named  as  executors  shall  neglect  to  iiualify.  then  all 
sales,  mortgages  and  leases  under  said  iwwers  made  by  the 
executors  who  shall  qualify  shall  be  equally  valid  as  if  the  other 
executors  or  trustees  had  joined  in  such  sale. 

2  B.  S.  70,  71.  If  9,  10.  11,  12   (2  Edm.  272)  ;  L.  188.3.  ch.  401. 

§  2ai:t.  [Am'd,  1S9S,  1901,  1910.]  Lettem  o(  admlntotrn^ 
tlon   with   will   annexed;   when   and   to   wUoni. 

li  no  person  is  named  as  executor  in  the  will,  or  selected  by 
virtue  of  a  power  contained  therein;  or  if,  at  any  time,  by  reason 
of  death,  incompetency  adjuilged  by  the  surrogate,  renunciation 
iu  either  of  the  methods  prescribed  iu  sections  two  thousand  six 
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hundred  dnd  thirty-nine  and  two  thousand  six  hundred  and  forty- 
two  of  this  aet»  or  revocatioh  of  letters,  there  is  no  executor,  or 
administrator  with  the  will  annexed,  qualified  to  act;  the  surro- 
gate must,  upon  the  application  ef  a  creditor  of  the  decedent,  or 
a  person  interested  in  the  estate  of  the  decedent,  or  having  a  lien 
upon  any  real  property  upon  which  the  decedent's  estate  has  a 
lien,  and  upon  such  notice  to  the  other  creditors  and  persons  in- 
terested in  the  estate,  as  the  surrogate  deems  proper,  Issue  letters 
of  administration  with  the  will  annexed,  as  follows: 

1.  To  one  or  more  of  the  residuary  legatees,  who  are  qualified 
to  act  as  administrators.  If  any  one  of  such  legatees  who  would 
otherwise  be  so  entitled  is  a  minor,  administration  shall  be 
granted  to  his  guardian,  if  competent.  A  corporation  which  is 
a  residuary  legatee  shall  be  qualified  to  act  as  such  adminis- 
trator, altnough  not  specially  autnorized  by  its  charter  or  any 
provision  of  law. 

2.  If  there  is  no  such'  residuary  legatee  or  guardian,  or  none 
who  will  accept,  then  to  one  or  more  of  the  principal  or  specified 
legatees  so  qualified.  If  any  one  of  such  legatees  who  would  be 
otherwise  so  entitk'd  is  a  minor,  administration  shall  be  granted 
to  his  guardian,  if  competent. 

3.  If  there  is  no  such  legatee  or  guardian,  or  none  who  will 
accept,  then  to  the  husband,  or  wife,  or  to  one  or  more  of  the 
next  of  kin,  or  to  one  or  more  of  the  heirs  or  devisees,  so 
qualified. 

4.  If  there  is  no  qualifiecl  person,  entitled  under  the  foregoing 
subdivisions,  who  will  accept,  then  to  one  or  more  of  the  cre<l- 
itors  who  are  so  qualified,  exce^)t  that  in  the  counties  of  New 
York  and  Kings  the  public  administrator  shall  have  preference, 
after  the  next  of  kin,  over  the  creditors  and  all  other  persons. 

5.  If  there  is  no  qualified  creditor  who  will  accei»t,  then  to 
any  proper  person   designated   by  the   surrogate. 

2  R.  S.  Tl.  I  14   (2  TAm.  72  >:  I..  1885,  ch.  734;  U  1001,  ch.  141;  L.  1910, 
eh.  685.    In  effect  Sept.  1.  1910. 

f  204^.  I<1.)  renunciation  or  exclnaion  of  personn  liavlnir 
prior   rlftrht. 

But  where  a  person  applies  for  letters  of  administration  with 
the  will  annexed,  as  i)re8cribed  in  the  last  section,  and  another 
person  has  a  right  to  the  administration  prior  to  that  of  the  peti- 
tioner, the  application  must  be  made  by  petition,  unless  a  ^^:ritten 
renunciation  of  every  person  having  such  a  prior  right,  is  filed 
with  the  surrogate,  and  the  execution  thereof  is  proved  to  iiis 
satisfaction.  The  petition  must  pray  that  all  the  persons  having 
fl  prior  right,  who  have  not  renounced,  be  cited  to  show  cause, 
why  administration  should  not  be  granted  to  the  petitioner.  The 
proceedings  thereupon  are  the  same,  as  upon  an  application  for 
administration  upon  the  estate  of  an  intestate. 

2  R.   a.   76,  I  85   (2  Edm.   77). 

f  2G45.  Bxecntor  or  admin lutrator  ti»  qualify. 

An  executor,  from  whom  a  bond  is  required,  as  prescribed  in 
thi8  article,  or  an  administrator  with  the  will  annexed,  must,  be- 
fore letters  are  issued  to  him,  qualify  as  prescribed  by  law,  with 
respect  to  an  administrator  upon  the  estate  of  an  intestate:  and 
the  provisions  of  article  fourth  of  this  title,  with  respect  to  the 
bond  to  l»e  given  by  the  administrator  of  an  intestate,  apply  to  a 
bond  given  pursuant  to  this  section;   except  that,  in  fixing  the 
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penalty  thereof,  the  stirrogate  must  take  into  conalderation  the 
value  of  the   real   property,   or  of  the   proceeds   thereof,   which 
mar   come   to   the   hands   of   the   executor   or  administrator,  by 
virtue  of  any  provision  contained  in  the  wilL 
2  R.   S.  76.   I  42.     See  post.   SI  2067,  281G.  2S16. 

I   2046.  Kll«et   of  certain  provliilona  limited. 

This  article  does  not  vary  the  effect  of  a  decree  for  probate, 
mnde  before  this  chapter  takes  effect,  as  declared  in  the  statutei? 
then  w  forc2. 
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ARTICIiB   SBCOlfD. 

Revocation  of  probate, 

See.   2647.  Pprsons  Intertnte^  may  apply  to  revoke  probate. 

26-18.  Wbon  application  must  be  made. 

2W9.  Citation  thereiipon. 

265(>.  Bxecntor,  etc.,   to  snspeod  proceediavs. 

'Jd^ii.  Hearing. 

2«>2.  Decree. 

26i>H.  Notice  of  decree  of  revocation. 

2653a.  DetermlnluK  validity  of  a  will. 

g,  2ft47-2«53.    {Repealed  by  L.  1910,  ch.'  578.     In  effect  Sept 
1,  1910.] 


S  2«53«.  [Added*    1M02|    am'd»    1806,    18ft7.1      Determlniaff 
validity  of  a  will. 

Any  person  interested  as  devisee,  legatee  or  otherwise,  in  a  •will 
or  codicil  admitted  to  probate  in  this  state,  aa  provided  by  the 
code  of  civil  procedure,  or  any  person  interested  as  h^ir-at-Iaw, 
next  of  kin  or  otherwise,  in  any  estate,  any  portion  of  which  is 
disposed  of,  or  affected,  or  any  portion  of  whicli  is  attenuated  to 
be  disposed  of,  or  affected,  by  a  will  or  codicil  admitted  to  pro- 
bate in  this  state,  as  provided  by  the  code  of  civil  procedure, 
witiiin  two  years  prior  to  the  passage  of  this  act,  or  any  heir-at- 
law  or  next  of  kin  of  the  testator  making  such  will,  may  cause 
the  validity  or  invalidity  of  the  probate  thereof  to  be  determined 
in  an  action  in  the  supreme  court  for  the  county  in  which  such 
probate  was  had.  All  the  devisees,  legatees  and  heirs  of  the 
testator  and  other  interested  persons,  including  the  executor  or 
administrator,  must  be  parties  to  the  action.  Upon  the  com- 
pletion of  service  of  all  parties,  the  plaintiff  shall  forthwith  file 
the  summons  and  complaint  in  the  office  of  the  clerk  of  the 
court  in  which  said  action  is  begun  and  the  clerk  thereof  shall 
forthwith  certify  to  the  clerk  of  the  surrogate*s  court  in  which 
the  will  has  been  admitted  to  probate,  the  fact  that  an  action 
to  determine  the  validity  of  the  probate  of  such  will  has  been 
commenced,  and  on  receipt  of  such  certificate  by  the  surrogate's 
court,  the  surrogate  shall  forthwith  transmit  to  the  court  in 
which  such  action  has  boen  begun  a  copy  of  the  will,  testimony 
and  all  papers  relating  thereto,  and  a  copy  of  the  decree  of 
probate,  attaching  the  same  together,  and  certifying  the  same 
under  the  seal  of  the  court.     The  issue  of  the  pleadings  in  such 
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actioD  saall  be  confined  to  the  question  of  whether^  the  writing 
produced  is  or  is  not  the  last  will  and  codicil  of  the  testator, 
or  either.  It  shall  be  tried  by  a  jury  and  a  Terdict  thereon 
shall  be  conclusive  as  to  the  real  or  personal  property,  unless  a 
new  trial  be  granted  or  the  judgment  thereon  be  reversed  or 
vacated.  On  the  trial  of  such  issue  the  decree  of  the  surrogate 
admitting  the  will  or  codicil  to  probate  shall  be  prima  facie  evi- 
dence of  the  due  attestation,  execution  and  validity  of  such  will 
or  codicil.  A  certified  copy  of  the  testimony  of  such  of  the  wit- 
nesses examined  upon  the  probate,  as  are  out  of  the  jurisdiction 
of  the  court,  dead,  or  have  become  incompetent  since  the  probate, 
shall  be  admitted  in  evidence  on  the  trial.  The  party  sustaining 
the  will  shall  be  entitled  to  open  and  close  the  evidence  and  argu- 
ment. He  shall  offer  the  will  in  probate  and  rest.  The  other 
party  shall  then  offer  his  evidence.  The  party  sustaining  the  will 
shall  then  offer  his  other  evidence  and  rebutting  testimony  may 
be  offered  as  in  other  cases.  If  all  the  defendants  make  default 
in  pleading,  or  if  the  answers  served  in  said  action,  raise  no  is- 
sues, then  the  plaintiff  may  enter  judgment  as  provided  in  article 
two  of  chapter  eleven  of  the  code  of  civil  procedure  in  the  case 
o£  similar  defaults  in  other  actions.  If  the  judgment  to  be 
entered  in  an  action  brought  under  this  section  is  that  the  writ- 
ing produced  is  the  last  will  and  codicil,  or  either  of  the  testator, 
said  judgment  shall  also  provide  that  all  parties  to  said  action, 
and  all  persons  claiming  under  them  subsequently  to  the  com- 
mencement of  the  said  action,  be  enjoined  from  bringing  or  main- 
taining any  action  or  proceeding,  or  from  interposing  or  main- 
taining a  defense  in  any  action  or  proceeding  based  upon  a  claim 
that  such  writing  is  not  the  last  will  or  codicil,  or  either,  of  the 
testator.  Any  judgment  heretofore  entered  under  this  section 
determining  that  the  writing  produced  is  the  last  will  and  codicil, 
or  either,  of  the  testator,  shall,  upon  application  of  any  party 
to  said  action,  or  any  person  claiming  through  or  under  th^, 
and  upon  notice  to  such  persons  as  the  court  at  special  term 
shall  direct,  be  amended  by  such  court  so  as  to  enjoin  all  parties 
to  said  action,  and  all  persons  claiming  under  the  parties  to  said 
action  subsequently  to  the  commencement  thereof,  from  bringing 
or  maintaining  any  action  or  proceeding  impeaching  the  validity 
of  the  probate  of  the  said  will  and  codicil,  or  either  of  them,  or 
based  upon  a  claim  that  such  writing  is  not  the  last  will  and 
codicil,  or  either,  of  the  testator,  and  from  setting  up  or  main- 
taining such  impeachment  or  claim  by  way  of  answer  in  any 
action   or   proceeding.     When    final   judgment   shall   have  been 
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entered  in  such  action,  a  copy  thereof  shall  be  certified  and  trans- 
mitted to  the  clerk  of  the  surrogate's  court  in  which  such  will 
was  admitted  to  probate.  The  action  brought  as  herein  pro- 
Tided  shall  be  commenced  within  two  years  after  the  will  or 
codicil  has  been  admitted  to  probate,  but  persons  within  the 
age  of  minority,  of  unsound  mind,  imprisoned,  or  absent  from 
the  state,  may  bring  such  action  two  years  after  such  disability 
has  been  removed. 

h,    1862.   cb.   &0l;  I..   lf«e.  cb.   M3;  U   1S8T.   cb.  TDl.     la  effect  Utj  22. 
IMV.     ba;i«ra«M]eii  auendweut  lu  elf.   104.  L.  Ib87. 
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article:  third. 

Probate  of  heirship, 

8m.  20S4.  Heir,  etc.,   may  apply  to  establish  heirship. 
2666.  Oltatlon;  appearance  of  persons  Interested. 

2666.  What  facts  to  be  ascertained;   decree  thereupon. 

2667.  Decree   to   be   recorded;    effect   thereof. 

2668.  Petition  to  vacate  or  modify  It. 
2668.  Id.;  when  granted. 

S  2604.  Heir,  etc.,  may  lipvly  to  establiali  lielrslilp. 

Where  a  person,  Beized  in  fee  of  real  property  within  the  State, 
dies  intestate,  or  without  having  devised  his  real  property  to  spe- 
cific persons,  his  heirs,  or  any  of  them,  or  any  person  deriving 
title  from  or  through  such  heirs  or  any  of  them,  may  present  to 
the  surrogate's  court  which  has  acquired  jurisdiction  of  the  es- 
tate, or,  if  no  surrogate's  court  has  acquired  such  jurisdiction,  then 
to  the  surrogate's  court  of  the  county  where  the  real  property,  or 
any  part  thereof  is  situated,  a  written  petition  duly  verified;  de- 
scribing the  real  property;  setting  forth  the  facts  upon  which  the 
jurisdiction  of  the  court  depends;  and  the  interest  or  share  of 
the  petitioner,  and  of  each  other  heir  of  the  decedent,  in  the  real 
property;  and  praying  for  a  decree  establishing  the  right  of  inher- 
itance thereto,  and  that  all  the  heirs  of  the  decedent  may  be 
cited  to  attend  the  probate  of  that  right.  Upon  the  presentation 
of  such  a  petition  the  surrogate  must  issue  a  citation  accordingly. 

I  2i65S.  Citation  I  appearance  of  persons  Interested. 

The  citation  must  set  forth  the  name  of  the  decedent  ano  of 
the  petitioner;  the  Interest  or  share  which  the  petitioner  claims; 
and  a  brief  description  of  the  real  property.  Any  heir  of  the  de- 
cedent, who  has  not  been  cited,  may  nevertheless  appear  at  the 
hearing:  and  thereby  make  himself  a  party  to  the  special  proceed- 
ing. But  this  section  does  not  affect  a  right  or  interest  of  such 
a  person,  unless  he  becomes  a  party. 

See  §1  2616,  2617.  2619  and  2623.  ante. 

I  2666.  What  facta  to  be  ascertained)  decree  tltere«pOB. 

Upon  the  return  of  the  citation,  the  surrogate  must  hear  the 
allegations  and  proofs  of  the  parties.  If  it  appears  that  there  is 
a  contest,  respecting  the  heirship  of  a  party,  or  respecting  the 
share  to  which  a  party  is  entitled,  as  an  heir  of  the  decedent, 
the  surrogate  must  dismiss  the  proceedings.  If  there  is  no  such 
contest,  he  must  inquire  into  the  facts  and  circumstances  of  the 
case.  The  petitioner  must  establish,  by  satisfactory  evidence,  the 
fact  of  the  decedent's  death;  the  place  of  his  residence  at  the 
time  of  his  death;  his  intestacy,  either  generally,  or  as  to  the 
real  property  in  question;  the  number  of  hoira  entitled  to  inherit 
the  property  in  qnestion;  the  name,  age,  residence,  and  ratios- 
ship  to  the  decedent,  of  each;  and  the  interest  or  share  of  each  in 
the  property.  The  surrogate,  where  these  facts  are  eetablished* 
must  make  a  decree,  describing  the  property,  and  declaring  that 
the  right  of  inheritance  thereto  has  been  established  to  his  satis* 
faction,  in  accordance  with  the  facts,  which  mast  be  recited  in  the 
decree. 

L.   1873.  ch.  062.  flf  1  and  2,  am'd:  L.  1874.  ch.  127  (9  Bdm.  861} 

<i80 


D.  18.  t  8,  a.  8  PROBATE  OF  HKIUjiHIP.  gS  3657-59 

I  S657.  Decree  to  be  recorded)  effect  thereof • 

An  exemplified  copy  of  a  decree,  made  as  prescribed  in  the  last 
section,  and  of  the  proofs  taken  thereupon,  may  be  recorded  in 
the  office  of  the  clerk,  or  of  the  register,  as  the  case  requires,  of 
each  county  in  which  the  real  property  is  situated,  as  prescribed 
by  law  for  recording  a  deed,  and,  from  the  time  when  the  exem- 
plifications are  so  recorded,  the  decree,  or  the  record  thereof,  is 
presumptive  evidence  of  the  facts' so  declarc<l  to  be  established 
thereby. 

L.  1878,    ch.  602,  ff  1  and  2,   am'd;  L.  1874,   ch.   127  (9  Edm.  861). 

I  26R8.  Petition  to  vacate  or  modify  It. 

Any  person,  other  than  a  party  to  a  special  proceeding,  insti- 
tuted as  prescribed  in  this  article,  or  the  heir,  deyisee,  or  assignee 
of  snch  a  party,  may,  at  any  time  within  ten  years  after  a  decree 
establishing  the  right  of  inheritance  is  made  therein,  present  to 
the  court  a  written  petition,  duly  verified,  showing  that  he  has  a 
right,  title,  or  interest  in  the  real  property,  or  a  part  thereof,  which 
is  injuriously  afifected  by  the  decree;  stating  that  the  decree  is 
erroneous  in  some  material  particular,  specified  therein;  and 
praying  that  the  decree  may  be  set  aside  or  modified  in  that  par- 
ticular, and  that  all  the  persons,  whose  heirship  was  established 
by  the  decree,  may  be  cited  to  show  cause,  why  the  prayer  ot 
the  petition  should  not  be  granted.  If  an  heir  has  since  died,  or 
has  conveyed  the  share  or  interest  so  established,  by  a  deed  duly 
recorded  in  the  county,  the  petition  must  state  that  fact;  and 
must  pray  that  the  noraons  who  have  succeeded  to  his  interest, 
may  be  also  cited.  Upon  the  presentation  of  such  a  petition,  the 
surrogate  must  issue  a  citation  accordingly. 

f  9869.  Id.t  'Wben  grranted. 

Where  a  petition  is  presented  as  prescribed  In  the  last  sec- 
tion, and  it  appears,  upon  the  hearing,  that,  if  the  petitioner,  or 
his  ancestor,  testator,  or  grantor,  had  been  a  party  to  the  special 
proceeding,  the  decree  or  n  part  thereof  could  not  have  been 
legally  made,  as  prescribed  In  this  article,  the  surrogate  must  va- 
cate or  modify  the  decree  accordingly.  An  exemplified  copy  of  the 
<1errec  or  order,  so  vacating  or  modifying  the  original  decree,  may 
be  recorded  !n  the  office  of  any  clerk  or  register,  where  a  copy  of 
the  original  'decree  was  recorded. 
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ARTICLE    FOl'RTH. 

Orani  of  letters  of  administration. 

Sec.   2660.  Who  entitled    to  letters  of  administration. 

2661.  Persons  incompetpnt  to  roceiye  letters. 

2662.  Application  for  lot  tern. 

2668.  Citations;   proceedings  upon  return  ttiereof. 

2664.  Administrator's   bond. 

2665.  When    county   treasurer    to   be   cx*offlcio   public   administrator. 

2666.  Bund,   letters  of  administration  and   proceedings   thereon. 

2667.  When  authority  of  county   treasurer  superseded. 

2668.  Powers    and    proceedings    of    county    treasurer    as    administtAtor ; 

payments  into  state  treasury. 
2660.  I*ubllc    administrator    of    Kings    county. 

I  2<f«0.  [Am*d.  18i>4,  1897,  lOOU,  1013.]  Who  entitled  to 
letters   of  administration. 

Adniliiistrntion  in  case  of  intestacj-  iiiiist  be  granted  to  the 
relatives  of  the  deceased  entitled  to  succeed  to  his  personal  prop- 
erty, who  will  accept  the  same,  in  the  following  order: 

1.  To  the  surviving  husband  or  wife. 

2.  To  the  children. 

3.  To  the  father. 

4.  To  the  mother.  / 

5.  To  the  brothers.  /  '^ 

6.  To  the  sisters. 

7.  To  the  grandchildren. 

8.  To  any  other  next  of  kin  entitled  to  share  in  the  distribn- 
tion  of  the  estate. 

9.  To  an  executor  or  administrator  of  a  sole  legatee  named  in 
a  will,  whereby  the  whole  estate  is  devised  to  such  deceused  Mile 
legatee. 

If  a  person  entitled  is  a  minor,  administration  must  be 
granted  to  his  guardian,  if  competent,  in  preference  to  creditors 
or  other  persons.  If  no  relative,  or  guardian  of  a  minor  relative, 
will  accept  the  same,  the  letters  must  be  granted  to  the  creditors 
of  the  deceased;  the  creditor  first  applying,  if  otherwise  compe- 
tent, to  be  entitled  to  preference.  It  no  creditor  applies,  the  let- 
ters mu^t  be  granted  to  any  other  person  or  persons  legally  com- 
petent. Letters  of  administraticm  .shall  also  be  granted  to  an 
executor  or  administrator  of  a  deceased  person  named  as  sole 
legatee  in  a  will.  The  public  administrator  in  the  city  of  New 
York  has  preference  after  the  next  of  kin  and  after  an  executor 
or  administratr)r  of  a  sole  legatee  named  in  a  will  whereby  the 
whole  estate  is  devised  to  such  deceased  sole  legatee  over  creditors 
and  all  other  persons.  In  other  counties,  the  county  treasurer 
shall  have  preference  next  after  creditors  over  all  other  persons, 
except  that  where  the  surrogate  is  unable  to  ascertain  to  his  satis- 
faction whether  the  decedent  left  surviving  him  any  person  or 
persons  entitled  to  succeed  to  his  estate,  or  where  it  shall  appear 
to  the  surrogate  that  the  deceased  left  no  known  heirs-at-law  or 
next  of  kin,  then  the  public  administrator  or  county  treasurer 
shall  have  preference  over  creditors.  If  several  persons  of  the 
same  degree  of  kindred  to  the  intestate  are  entitled  to  adminis- 
tration, they  must  be  preferred  in  the  following  order:  First, 
men  to  women;  second,  relatives  of  the  whole  blood  to 
those  of  the  half  blood;  third,  unmarried  women  to  mar- 
ried. If  there  are  several  persons  equally  entitled  to  ad- 
ministration, the  surrogate  may  grant  letters  to  one  or  more  of 
such  persons,  and  administration  may  be  granted  to  one  or  more 
competent  persons,  although  not  entitled  to  the  same,  with  the 
consent  of  the  person  entitled  to  be  joined  with  such  person  or 
persons;    which    con.seut   must    bc>    in    writing,    and   filed    in   the 
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ottice  of  the  siirroKute.  If,  iu  un  a4'tiou,  brought  or  about  to  be 
brought,  the  intestate,  if  living,  would  be  a  proper  party  thereto, 
any  party  to  such  action,  interested  in  the  subject  thereof,  may 
apply  to  the  hurrogate*s  court  for  the  granting  of  letters  of  ad' 
ministration  to  himself,  or  some  other  qualified  person,  and  upon 
the  jurisdictional  facts  being  satisfactorily  shown,  and  no  rela- 
tive, or  guardian  or  a  minor  relative,  and  no  creditor,  county 
treasurer  or  public  administrator  consenting  to  such  ad- 
ministration, some  legally  competent  person  mu^t  be  appointed 
administrator. 

L.  1S94,  ch.  503:  L.  1897.  ch.  177.  Am'd  by  L.  1900,  cb.  65.  Also  partly 
rejH?Hlcd  by  L.  1909.  cb,  IS.  Sec  C  rsjlidnted  LawH.  tit.  DeceJent  Kstate 
Law,  i  103.  See  note  74  of  notes  of  Board  of  Statutory  Oonsolldatfon  ut 
eod   of   code.      Am'd  L.   1913,  ch.  403.     Tn  effpct  April  29,    1913. 

S  2061.  rAm'd,  1893.1  Periiona  incompetent  to  receive 
letters. 

Ijetter«  of  administration  shall  not  be  granted  to  a  person  con- 
victed of  an  infamous  crime,  nor  to  any  one  incapable  by  law  of 
making  a  contract,  nor  to  person  not  a  citizen  of  the  United 
States,  unless  he  is  a  resident  of  the  state,  nor  to  a  person  under 
twenty -one  years  of  age,  or  who  is  adjudged  incompetent  by  the 
.^lurrogate  to  ext»cute  the  duties  of  such  trust  by  reason  of  drunk- 
enness, improvidence  or  want  of  understanding. 

U  1883,  ch.  686. 

i   2062.    [.4m*d,  1893,  1900.1      Application  for  letters. 

A  person  entitled  absolutely  or  contingently,  to  administration 
on  the  estate  of  an  intestate,  or  any  person  having  a  claim,  for 
the  funeral  expenses  of  the  decedent,  may  present  to  the  surro- 
gate's court  having  jurisdiction,  a  written  petition,  duly  verified, 
praying  for  a  decree  awarding  letters  of  administration,  either  to 
him,  or  to  such  other  person  or  persons,  having  a  prior  right,  as 
is  entitled  thereto,  or  in  the  alternative,  as  the  petitioner  elects, 
and  if  nece.ssary,  that  the  persons  required  to  be  cited,  as  pre- 
scribed in  the  next  section,  be  cited  to  show  cause  why  such  a  de- 
cree should  not  be  made.  The  petition  must  set  forth  the  peti- 
tioner's title;  the  facts  on  which  the  jurisdiction  of  the  court  to 
grant  letters  of  administration  upon  the  estate  depends;  and  the 
names  of  the  husband  or  wife,  if  any,  and  of  the  next  of  kin  of 
the  decedent,  so  far  as  they  are  known  to  the  petitioner,  or  can 
])e  ascertained  by  him  with  due  diligence.  A  citation  shall  not  be 
issued,  and  a  de<Tee  shall  not  be  made,  where  a  citation  is  not 
necessary,  until  the  petitioner  presumptively  proves,  by  affidavit 
or  otherwise,  to  the  satisfaction  of  the  surrogate,  the  existence  of 
all  the  jurisdictional  facts,  and  particularly  that  the  decedent  left 
no  will.  For  the  purpose  of  the  inquiry  touching  any  of  thes& 
matters,  the  surrogate  may  issue  a  subpoena,  requiring  any  per- 
son to  attend  and  be  examined  as  a  witness. 

Am'd   by  L.  1893,   ch.   68ti;   L.   1909,   ch.   184.     In  effect  Sept.   1,   1^. 

I  2<MI3.  [Ani*d,  1893,  1911.1  Cttatlonn;  .proceedinKN  upon 
retn rn   tliereof. 

Every  person,  being  a  resident  of  the  State,  who  has  a  right  to 
administration,  prior  or  equal  to  that  of  the  petitioner,  and  who 
has  not  renounced,  must^  be  cited  upon  a  petition  for  letters  of 
administration.  The  surrogate  may,  in  his  discretion,  issue  a  cita- 
tion to  non-residents,  or  those  who  have  renounced,  or  to  any  or 
all  other  persons  interested  in  the  estate,  whom  he  thinks  proper 
to  cite.  Where  it  is  not  necessary  to  cite  any  person,  a  decree, 
granting  to  the  petitioner  letters,  may  be  made  on  presentation  of 
the  petition.  Where  the  surrogate  is  unable  to  ascertain,  to  his 
satisfaction,  whether  the  decedent  left,  surviving  him,  any  person 
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entitled  to  succeed  to  his  estate,  or  if  it  shall  appear  to  the  surro- 
gate that  the  decedent  left  no  heirs-at-law  or  next  of  kin,  a  cita- 
tion must  be  issued  directed  generally  to  all  creditors  of,  and  per- 
sons interested  in  the  estate,  and  also  to  the  attorney-general,  and 
the  public  administrator  of  the  proper  county,  requiring  them  to 
show  cause  why  administration  should  not  be  granted  to  the  peti- 
tioner. Any  person  who  has  a  right  to  administration,  prior  or  equal 
to  that  of  the  petitioner,  may  renounce  his  right  by  a  written  instru- 
ment, acknowledged  or  proved  and  cortiHed  in  like  manner  as  a 
deed  to  be  recorded  in  the  county,  or  otherwise  proved  to  the  sat- 
isfaction of  the  surrogate;  which  must  be  filed  in  the  surrogate's 
office.  Where  a  citation  is  issued,  any  creditor  of  the  decedent, 
or  any  person  interested  in  the  personal  estate,  although  not  cited, 
niay  appear  and  make  himself  a  party  to  the  special  proceeding, 
in  like  manner  and  with  like  effect,  as  a  devisee  or  legatee,  who 
is  not  cited  on  an  application  for  probate.  On  the  return  of  a 
citation,  issued  as  prescribed  in  this  article,  the  surrogate  must 
make  such  a  decree  in  the  premises  as  justice  requires.  The  de- 
cree may  award  administration  to  any  party  to  the  special  pro- 
ceeding who  appears  to  be  entitled  thereto.  The  surrogate,  in  his 
discretion,  may  award  administration  without  a  personal  exam- 
ination of  the  persons  to  whom  it  is  awarded. 

Am'd  by  L.    1803.  ch.   CSO;   L.   1911,  eli.   431,  In  eflfect  Sept.   1.  191L 

i   2004.   [Am^d,  1898.1     AdmlnlHtrator*ii  bond. 

A  person  appointed  administrator,  before  letters  are  issued  to 
him,  must  file  his  official  oath,  execute  to  the  people  of  the 
State,  and  file  with  the  surrogate,  the  joint  and  several  bond 
of  himself  and  two  or  more  sureties,  in  a  penalty  fixed  by  the 
surrogate,  not  less  than  twice  the  value  of  the  personal  property 
of  which  the  decedent  died  possessed  and  of  the  probable  amount 
to  be  recovered  by  n^ason  of  any  right  of  action,  granted  to  an 
executor  or  administrator,  by  special  provision  of  law.  The  sum 
to  be  fixed  as  the  amount  of  the  penalty  must  be  ascertained 
by  the  surrogate,  by  the  examination  on  oath  of  the  applicant 
or  any  other  person,  or  otherwise,  as  the  surrogate  thinks  proper. 
The  bond  must  be  conditioned  that  the  administrator  will  faith- 
fully discharge  the  trust  reposed  in  him  as  such  and  obey  all 
lawful  decrees  and  orders  of  the  surrogate's  court  touching  the 
administration  of  the  estate  committed  to  him.  But  where  a 
right  of  action  is  granted  to  an  executor  or  administrator  by 
special  provision  of  law,  if  it  appears  to  be  impracticable  to  give 
a  bond  sufficient  to  cover  the  probable  amount  to  be  recovered, 
the  surrogate  may,  in  his  discretion,  ac<'ept  modified  security, 
and  issue  letters  limited  to  the  prosecution  of  such  action,  but 
restraining  the  executor  or  administrator  from  a  cinnpromise  of 
the  action,  and  the  enforcement  of  any  judgment  recovered 
therein,  until  the  further  order  of  the  surrogate  on  additionjil 
further  satisfactory  security.  In  cases  w^here  all  the  next  of  kin 
to  the- intestate  consent  the  penalty  of  the  bond  need  not  exceed 
double  the  amount  of  the  claims  of  the  creditors,  against  the  es- 
tate, presented  to  the  surrogate,  pursuant  to  a  notice  to  be  pub- 
lished twice  a  week  for  four  weeks  in  the  official  State  paper  and 
in  two  newspapers  published  in  the  city  of  New  York,  and  once 
a  week  for  four  weeks  in  two  newspapers  published  in  the  county 
where  the  intestate  usually  resided,  and  in  the  county  where  he 
died,  reciting  an  intention  to  apply  for  letters  under  this  pro- 
vision, and  notifying  creditors  to  present  their  claims  to  the  sur- 
rogatf  on  or  before  a  day  to  be  fixed  in  such  notice,  which  shall 
be  at  least  thirty  days  after  the  first  publication  thereof;  but  ao 
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bond  so  given  shall  be  for  less  than  five  thousand  doUarti; 
and  such  bond  may  be  increased  by  order  of  the  surrogate  fur 
cause  shown.  Pending  ^uch  application,  no  temporary  adminis- 
trator  shall  be  appointed,  except  on  petition  of  such  next  of  kin. 
L.   1S93,  ch.  086.     Bee  Bunking  Law,   |  1586,  U  10U7.  cb.  612. 

f  2066.  [Am'd,  1H03.1  IVIien  county  treanurer  to  be  ex- 
ofllelo    pvblle    admlnlntrator. 

The  county  treasQrer  of  each  county,  except  New  York  and 
Kings,  by  virtue  of  his  office,  has  authority  to  collect  and  take 
charge  of  the  assets  of  every  person  dying  intestate,  amounting 
to  one  hundred  dollars  or  more,  on  which  letters  of  administration 
are  not  granted,  in  the  following  cases: 

1.  When  such  persons  leave  assets  in  the  county  of  the  treas- 
urer and  there  is  no  widow  or  relative  in  the  county  entitled  or 
competent  to  take  letters  of  administration  on  the  estate. 

2.  When  assets  of  any  such  person,  after  his  death,  come  into 
the  county  of  the  treasurer  and  there  is  no  person  in  the  county 
entitled  and  competent  to  take  administration  of  the  estate. 

In  such  cases  intestacy  is  presumed  until  a  will  is  proved  and 
letters  testamentary  issued  thereon.  For  the  purpose  of  collect- 
ing and  preserving  such  estates,  the  county  treasurer  may  main- 
tain suits  in  his  name  of  office,  and  without  any  other  authority, 
in  the  same  manner  as  an  executor  may  by  law.  If  there  is  a 
widow  or  relative  of  such  intestate  entitled  to  administration  on 
his  estate  in  the  county,  and  if  due  proof  is  made  to  the  surro- 
gate in  the  county  that  there  are  creditors  or  relatives  of  the 
4)eceased,  residing  more  than  cyie  hundred  miles  distant  from 
the  residence  of  the  surrogate,  who  are  intercepted  in  the  dis- 
tribution of  the  estate,  and  that  the  effects  of  the  deceased  are 
in  danger  of  waste  or  embezzlement,  he  may  grant  an  order  to 
the  treasurer  of  the  county,  authorizing  him  to  i^ize  and  secure 
the  said  effect.<t,  or  any  part  thereof,  which  order  shall  vest  in 
him  all  the  powers  given  in  this  section.  When  any  county  treas- 
urer is  authorized,  pursuant  to  the  provisions  of  this  section,  to 
take  charge  of  any  property  of  an  intestate,  he  shall  have  the 
same  powers  and  be  entitled  to  take  the  same  proceedings  which 
an  adininistrator  of  the  estate  of  a  deceased  person  may  have 
or  be  entitled  to  take,  foi  the  discovery  of  any  property  of  the 
intestate,  which  may  be  concealed  or  withheld,  and  for  the  sale 
of  any  that  may  be  perishable;  and  to  cause  an  inventory  of  the 
property  of  the  intestate  to  be  made  by  appraisers  appointed  by 
the  surrogate,  executtnl  by  the  county  treasurer  and  filed  with 
tbe  surrogate.  Such  inventory  shall  be  returned  to  the  surrogate 
within  ten  days  after  the  county  treasurer  takes  charge  of  such 
property;  and  the  time  for  making  the  return  may,  for  good  cause 
shown,  be  extended  by  the  surrogate  ten  days  longer.  If  the 
county  treasurer  neglects  to  make  the  return  within  the  time 
prescribed,  he  shall  forfeit  the  sum  of  five  hundred  dollars, .  to 
be  sued  for  and  recovered  by  the  county  superintendent  of  the 
poor,  for  the  use  of  the  poor  of  the  county,  and  also  forfeit  his 
office.  The  treasurer  of  the  county  of  Richmond  shall  not  a<'t  in 
any  case  where  the  public  administrator  of  the  city  of  New  York 
has  jurisdiction. 

L.    lKd3,   ch.   686. 

I  8666).  [Am'd,  1898.]  Boadi  letters  of  adm in lat ration  and 
proeeedlnff*  thereon. 

When  the  inventory  is  returned,  the  county  treasurer  must  give 
the  bond  required  by  law  to  be  given  by  a  temporary  adminis- 
trator appointed  by  a  surrogate,  with  such  sureties  and  in  such 
penalty  as  the  surrogate  approves,  and  the  surrogate  mult  then 
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3  letters  to  such  county  treasurer,  autborizinj?  him  to  collect 
preserve  the  estate  of  the  deceased.  The  surrogate  must 
ediately  thereafter  cause  notice  thereof  to  be  published  once 
ach  week  for  three  months,  in  a  newspaper  printed  in  his 
ity,  and  in  the  official  State  paper,  requiring  all  persons  olaim- 
a  right  to  administer  on  such  estate  to  appear  and  interpose 
I  claim  before  the  surrogate  within  a  certain  time  to  be 
ein  specified,  not  less  than  six  months  after  the  first  publica- 
of  such  notice  in  the  official  State  paper.  If  before  sncn 
'  any  person  entitled  to  administer  appeal's  and  <*laim8  tile 
e,  the  surrogate  must  cause  ten  days*  notice  of  such  claim  to 
erved  on  the  county  treasurer  and  may,  at  the  ex|iirati<»u  nf 
time,  grant  letters  to  such  persons  unless  it  appear  that  he 
it  entitled  thereto;  and  thereon  the  publication  of  the  notice 
t  be  discontinued.  At  the  time  appointed,  if  letters  have  not 
I  previously  granted,  any  person  entitled  to  administration  on 
.  estate  and  duly  qualified  and  competent,  who  appears  and 
ns  the  same,  shall  be  entitled  to  letters  testamentary  or  of 
inistration,  as  the  case  may  be.  On  the  granting  of  snch 
rs,  all  control  and  authority  of  the  county  treasurer  over  the 
te  of  the  deceased  cease,  and  he  must  deliver  all  the  assets 
is  hands  to  the  person  so  appointed  after  deducting  therefrom 
expenses  incurred  in  securing  and  preserving  the  assets,  in 
ining  letters,  and  publishing  the  notice  herein  required,  and 
lasonable  compensation  for  his  services  not  exceeding  three 
irs  for  each  day  necessarily  employed,  to  be  allowed  and 
d  by  the  surrogate  on  the  gath  of  the  county  treasurer.  If 
rs  testamentary  or  of  administration  be  not  granted  by  the 
ogate  to  any  person  at  or  before  the  expiration  of  the*  time 
ified  in  the  notice  then  unless  it  appear  that  such  letters  have 
idy  been  granted  by  some  other  surrogate,  the  snrrogat*? 
t  grant  letters  of  administratic^u  thereon  to  the  county  treas- 
as  in  other  cases,  on  receiving  the  like  bond»  with  tlie  like 
ties,  and  in  the  like  penalty,  as  administrators  are  required 
ive.  The  county  treasurer  must  accept  of  such  letters  and 
the  bond  above  required.  Such  letters  and  the  record  thereof, 
a  transcript  of  such  record,  duly  certified,  are  conclusive 
ence  of  the  authority  of  the  county  treasurer  in  all  cases  in 
'h  the  surrogate  has  jurisdiction  under  this  article.  The  sur- 
te  must  immediately  transmit  to  the  comptroller  a  certified 
of  all  such  letters  granted  by  him  to  the  county  treasurer, 
expense  of  which  must  be  paid  to  him  out  of  the  State  treas- 
on the  warrant  of  the  comptroller.  Until  letters  of  adininis-* 
on  be  granted,  the  county  treasurer  shall  not  proceed  further 
le  administration  of  any  estate  than  to  pay  the  funeral 
ges  of  the  deceased,  to  collect  debts,  to  take  possession  of 
secure  his  effects,  to  sell  such  thereof  as  are  perishable  ana 
efray  the  expenses  of  the  proceedings  required  by  law. 

1893,    ch.    G86. 

2007.  [Am*fl,  1893.1  TVlien  aathorltr  of  comity  trems- 
r  siiperiieded. 

tie  powers  and  authority  of  the  county  treasurer  in  relation 
10  estate  of  a  deceased  person  shall  be  superseded: 

By  the  production  of  letters  testamentary  granted  l)efore  or 
eqiiently  to  his  becoming  vested  with  the  authority  of  an 
inistrator  on  the  same  estate. 

By  the  production  of  letters  of  administration  granted  to 
other  person  on  the  same  estate  before  the  county  treasurer 
nie  vo?<ted  with  the  powers  of  an  administrator  thereon. 

By  the  proiiuction  of  letters  of  administration  issued  by  the 
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Kurrogate  of  a  county  in  this  State  of  which  the  deceased  was  a 
renident  at  the  time  of  bis  death,  granted  after  the  county  treas- 
urer became  vested  with  the  powers  of  an  administrator  on  the 
eHtate  of  such  deceased. 

When  his  authority  is  so  superseded,  he  must  deliver  to  tho 
executor  or  administrator  producing  such  letters,  all  the  assets 
of  the  deceased  in  his  hands,  after  deducting  therefrom  the 
allowance  for  his  services  and  the  expenses  incurred  to  be  taxed 
and  allowed  by  the  surrogate.  All  acts  done  by  him  in  good 
faith  previous  to  the  time  when  his  authority  shall  be  superseded 
shall  be  valid.  All  suits  commenced  by  him  may  be  continued 
by  and  In  the  name  of  the  executor  or  administrator  who-  suc- 
ceeds him  in  the  administration  of  the  estate  in  relation  to  which 
the  ^uit  may  be  brought. 

L..    1803.   ch.   686. 

f  2068.   rAm'd,  1803.1     "Porweru  and  proceedlavs  of  eonnty 
trem««rer  as  administrator)  payments  Into  state  treasnry. 

On  receiving  letters  of  administration,  the  county  treasurer 
shall  be  vested  with  alt  the  powers  and  rights  of  other  admin- 
istrators, and  subject  to  the  same  duties  and  obligations,  except 
as  herein  otherwise  provided.  He  must  account  and  may  be  com- 
pelled to  account  in  the  same  manner  as  other  administrators, 
and  proceedings  for  such  accounting  may  be  had  at  the  Instance 
of  any  person  interested,  or  of  the  attorney-general  or  the  comp- 
troller. He  must  be  allowed  on  the  settlement  of  his  accounts 
for  his  expenses  as  other  administrators,  and  for  his  services 
double  the  commissions  allowed  them  by  law.  The  residue  of 
any  moneys  in  his  hands  must  be  paid  into  the  treas\iry  of  the 
state  for  the  benefit  of  the  persons  entitled  to  receive  the  same. 
He  must  exhibit  to  the  comptroller  annually,  at  the  time  of 
rendering  his  account  of  taxes,  a  verified  statement  of  all  moneys 
received  by  him  for  commissions,  services  and  expenses,  and  the 
total  amount  of  his  receipts  'and  expenditures  in  each  case  fn 
which  he  has  taken  charge  of  and  collected  any  effects,  or  In 
which  he  has  administered  on  any  estate  during  the  preceding 
year,  with  the  name  of  the  deceased,  his  place  of  residence  at 
the  time  of  his  death,  if  known,  and  the  place  from  which  he 
came,  if  he  was  not  a  resident  of  the  State  at  the  time  of  his 
death.  A  copy  of  such  statement  must  be  published  once  a  week 
for  three  weeks  In  a  paper  printed  in  the  county  and  in  the  official 
State  paper,  the  expense  of  which  may  be  retained  by  him  out 
of  any  balance  In  his  hands  payable  into  the  State  treasury.  For 
a  neglect  to  comply  with  this  provision,  he  forfeits  one  hundred 
dollars  to  the  people  of  the  State,  to  be  recovered  by  the  attorney- 
general,  and  the  comptroller  shall  give  notice  to  the  attorney- 
general  of  every  such  omission. 

U    1903.    ch.   686. 

f  2660.   TAni'd,  1803,  1904.1   Public  administrator  of  KInars 
eonntr. 

The  surrogate  of  the  county  of  Kings  shall,  on  or  before  th*» 
nineteenth  day  of  October,  nineteen  hundred  and  eleven,  and 
every  five  years  thereafter  —  except  as  hereinafter  provided  — 
appoint  a  suitable  person  as  public  administrator  of  said  county 
to  hold  office  for  the  term  of  five  years  unless  sooner  removed  for 
cause,  the  said  term  beginning  on  the  nineteenth  day  of  October, 
nineteen  hundred  and  eleven.  In  case  of  a  vacancy  in  said  office 
by  reason  of  death,  resignation  or  otherwise  said  surrogate  shall 
fill  the  same  by  appointing  a  suitable  person  as  public  adminis- 
trator for  the  full  term  of  five  years  from  the  date  of  such  ap- 
23  <i87 
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pointment  and  quaUfioatiou.     Before  entering  upon  the  perfomi- 
auoe  Qf  the  duties  of  his  ottlce  the  persou  so  appointed  must  take 
and  subscribe  before  the  c<»unty  ojerlc,  or  a  justice  of  the  suuremc 
court,     the     constitutional     oath     of     oiHce,     and     execute     a 
bond    with    suraties    to    be    approved    by    a   justico   of    the    su- 
preme    court,     to     the     county     of     Kings,     in     a     penal     sum 
of    ifty    thousand    doUaru,    conditioned    for    the    faithful    dis- 
charge of  all   the   duties   of  his  office,   and   that   he   will   fully 
and  correctly  account  for  and  pay  oyer  all  mon«jfs  and  property 
that  may  come  Into  his  hands  as  such  public  administrator,  ac- 
cording to  law«  which  bond  must  he  filed  with  the  clerk  of  tlio 
county.     He  shall  he  entitled  to  retain  from  all  moneys  or  prop- 
erty of  any  inteHtate  that  come  into  his  hands  after  deducting  all 
actual  and  necessary  expenses  the  same  commissions  as  are  now 
allowed  by  law  to  executors  or  administrators,  and  he  ahall  re- 
<2aiv«  a  pa^ry  f^r  hU  HervivcB  t(\  be  fixed  by  th9  l^oard  of  esti- 
piate  aoU  apportionment  of  the  city  of  New  Yqrk  ui)Ou  the  rec- 
ommendation qt  the  surrogate  pf  the  county  qf  tCii^ga*  the  pamo 
tp  be  raised  t\nd  paid  each  year  in  the  same  ma^uer  as  are  pther 
CQuuty  qharges.     The  public  administrator  shall  not  receive  to 
kW  own  use  any  fees  or  emolumf^pts  in  addition  to  n)9  salary,  an*! 
he  «liaU  pay  into  the  tr^aHWO'  Pf  the  city  of  N'ew  Yprk  nU  com- 
miii!i»ions  and  cQi^X^  received  by  him  from  any  source  whatever: 
such  payments  shall  hft  nude  mopthly  and  ahall  be  accoippan^'^l 
hj  a  s>^'orn  Htatfmeut  in  i^uch  form  as  the  comptroller  pf  the  city 
o?  Xew  York  shall  prescribe,  showing  in  detail  the  costs  and 
commission^  r^cQived  and  allowed  to  Him.     A  suitalUe  otfice  for 
naid  public  administrator  sHall  b^  provided  fctr  him  in  one  of  x\\e 
county  building*  in  the  ^oupty  gf  I\ing».    Ihe  Rurrogate  shall 
also  appoint  a  couiiHe)  and  a  clerH  to  aaid  public  administrator, 
their  salaries  \o  b$  fixed  hy  th^  board  of  estimate  apd  apportiop- 
mcnt  of  the  city  of  New  xork  upon  thi*  recommepdation  uf  sa^i 
surrogate  and  to  be  rained  and  paid  ^^^'^  y^^^x  iu  th^  sam^  man- 
ner as  ar^  pther  county  charges.    H9  «hall  ha  ye  the  priof  right 
and  authority'  to  collect,  take  charge  of  ap^i  adnunnster  uimhi 
%h^  goods,  chattel^,  personal  property  and  debts  of  persons  dying 

intflMtate,  and  for  that  purpps^e  tp  maiptaip  stpts  jih  such  public 
administrator  as)  any  executor  or  admipl^trator  migl^t  ^  law  in 
th*»  following  casea: 

i.  Whenever  such  person  dies  leavipi^  any  ^^^ts  or  effects  in 
the  county  pf  Kings,  and  there  isi  no  widow,  husband  or  next  of 
kin  entitled  to  a  distributive  share  in  the  estate  of  such  '^ntestati'. 
resident  in  the  state,  entitled,  competent  or  wilUng  to  take  out 
leitvrn  pf  udmlnistration  on  auch  estate. 

i.  Whenever  annet*  qr  ^ffect^  of  any  ngrao^  ^yioM  intestate, 
after  his  death,  come  into  the  county  o|  Kw^i  andlhere  w.uo 
such  person  entitled,  competent  or  willing  to  taj^e  administration 
of  the  ti*state.  In  such  cases  intestacy  i^  presMpied  until  a  will 
is  proved  and  letters  testamentary  issued  thereon.  AU  provi- 
sions of  law  conferring  jurisdiction,  authority  or  power  on.  or 
otherwise  rolati"|5  tq,  the  ofl^ce  of  pubUc  aaipiulstr^tor  of  the 
city  of  New  Tork  and  to  the  ollicc  of  public  administrator  In  tpe 
several  CMuntioH  of  the  stale,  so  far  as  a^:n^jc^ble,  apply  to  and 
are  conferred  on  the  oUic^  hereby  created.  The  ^urro^ate  of  ihe 
county  of  Kinifs,  iu  casics  whovq  now  authorUed  by  law  to  Issue 
letters  of  temporary  atlministrution,  may  in  hl^  oiscretion  Issue 
letters  of  temporary  administrafitm  to  such  adml^sttii^tor  with- 
out further  security  than  required  by  this  section. 

U  1}>U;{.  cU.  C^;  h.  XUOt,  cU.  3:»7;  U  mu,  cb.  77^.  l^  efltect  July  2C 
1911. 
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Bf«.  SK^Q.  "^cii  aod  how  temporary  adialQlatraturs  owj  t)«  «BPQlpt#<l* 
287 1.  ikppgreatly  Bup^Tsetled  t>y  f  2070. 
2672.  General  powers,  etc.,  of  temporary  admlDtetrator. 
t&IZ.  Id.;  as  to  requiring  credltoim  to  pi»|ent  olalms. 
2874.  Id.i  a»  to  payinf  dpbts. 
2073.  14.;  M  to  K^\  f^v^Hf.  V 

S2Q76.  Special  |>ower^  of  t^myocarf  adninlKtrator  of  abfi^otee. 
SGtt.  TeiD9orar|-  admluistratOr  o£  absentee  may  provide  tor  t^mSlf* 
HBJS.  I>rpol|lt  0£  money  by  temporary  ailmlnlstratur. 
2crT0.  Prooe^in^  where  he  negleoU  to  depoftlt. 
2M0.  Money  deposited;  bow  wltbdrawn. 
2081.  Notlcea  »QOired  It;  tb^  vrtlclt;  bow  fiven. 
9B$Si  Wb«n  tliQ9  to  run  for  or  agalnat  tbe  estate. 
^1093.  ^ppUoa^op  oX  ibis  ctiapter  to  CQUQf:tor8,  etc.,  herelofore  appointed. 

I  267Q.    [Ain'dy  1893|  IQOl.]    \V]ie^  an^  ^^"^  temporary  ad- 
VH^Intatr^tQv^  may  1>e  appointed. 

On  ik^  AppU^ation  of  d  creditor,  or  a  persou  interested  in  the 
•state>  tue  surrogate  may,  -in  his  discretion,  issue  \o  pne  or  mora 
porqoji9,  competent  and  qualifu'd  to  serve  as  executors,  letters  ot 
temporary  ^aminist ration,  in  either  of  the  following  casus: 

1,  Wii^^Q  ^^r  any  caiiHe,  ^elay  necessarily  occhrs  [jx  the  gr^i^tiuff 
o|  letters  ^itament^ry  pr  letters,  of  admi^^atration,  or  in  probat- 
Uig  a  will. 

2.  Where  a  person,  of  whose  estate  the  surrogate  WQuW  haye 
}^ris0i(stio1l,  if  he  was  shp^n  to  he  de^d,  di^&PP^&i'S  or  1^  miaslnir, 
BO  that,  after  diligent  search,  his  a1)ode  cannot  be  ascertained, 
and  under  circumstances  which  afford  r^aaouable  gropud  tft  be- 
Kere  oither  that  h?  Is  dead,  or  that  he  has  h^come  a  lunatic,  or 
that  hQ  has  been  secreted,  confinei),  or  ot^urwii^e  unlawfully  n^adp 
away  with;  and  the  appointment  of  a  temporary  afimiuistratox 
il  necessary  for  the  protection  of  his  property,  and  the  rights  of 
creditors  or  of  those  who  will  be  inte^-este^  in  the  estate,  If  U 
ia  10111)4  that  he  is  doai|.  An  appointment  of  a  temporary  aduiin- 
ist^tVuTi  in  a  ease  specilidd  in  subdivision  first  miist  be  made  by 
9Lj\  order.  At  least  tea  days'  notice  of  the  application  for  such 
an  orcfer  n^usft  he  given  to  each  party  to  the  proccod,ing  who  ha?' 
^Dpeared,  unless  the  surrogate  is  satisfied  hj'  Prpof  that  th^  safety 
of  the  estate  requires  the  notice  to  be  shortenon,  in  whi^h  case  he 
may  shorten  the  time  of  service  to  not  less  than  tw^  d^ys-  Ap- 
plication for  such  an  appointment,  in  a  case  specified  in  subdi- 
vision second,  must  Be  made  by  petition,  in  like  manner  as  wh^re 
an  apptication  Is  made  for  administration  in  case  of  intestacy; 
and  tbe  proceedings  are  th^  same  as  pre.«!crib©d  in  article  fourth 
of  thia  title,  relating  to  such  last  mentioned  application.  Siioh 
an  application  for  the  appointment  of  a  temporary  j^flministratoi 
mar  also  be  made,  with  lik^  eiTect,  and  in  like  manner,  as  if  mad« 
by  a  creditor,  hy  the  comity  treasurer  of  the  cpunty  where  tha 
Benioti,  whos^  estate  is  in  question,  last  resided;  or,  if  h,e  w^s  not 
t  rp9ldent  of  the  state,  of  the  county  where  any  ^f  his  property, 
ftal  pr  personal,  is  situated.  A  temporary  administrator  must 
O^filify,  as  prescribed  in  article  fourth  of  this  title»  ^<t^  c^Pffct 
to  an  f^dmini^tiator  in  chief. 

L.  tmS,  Cfe.  oaf ;  1^  1901.  Cb.  VX.     In  effect  Sept.  1,  190). 
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i  2671.  [Apparently  superseded  by  section  2670.] 

I  2672.     [Am'd,  18K1.]     General  poirers,  ete.»  of  t^mvp^rmry 
admlniiitrator. 

A  temporary  administrator,  appointed  as  prescribed  in  this 
article,  has  authority  to  take  into  his  possession  personal  prop- 
erty; to  secure  and  preserve  it;  and  to  collect  choses  in  action; 
and  for  either  •of  those  purposes,  he  may  maintain  any  action 
or  special  proceeding.  An  action  may  be  maintained  against 
liim,  by  leave  of  the  surrogate,  upon  a  debt  of  the  decedent,  or 
of  the  absentee  whom  he  represents,  in  like  manner,  and  with 
like  effect,  as  if  he  was  an  administrator  in  chief.  The  surrogate 
may,  by  an  order,  made  upon  at  least  ten  days'  notice  to  all  the 
parties  who  have  appeared  in  the  special  proceeding,  authorize 
the  temporary  administrator  to  sell,  after  appraisal,  such  i>er- 
sonal  property,  specifying  it,  of  the  decedent,  or  of  the  absentet* 
whom  he  represents,  as  it  appears  to  be  necessary  to  sell,  for  the 
benefit  of  the  estate;  or,  if  it  appears  that  the  safety  of  the 
estate  requires  the  notice  to  be  shortened,  the  surrogate  may 
shorten  the  notice  to  not  less  than  two  days.  The  surrogate 
may,  also,  by  order,  authorize  him  to  pay  funeral  expenses,  or 
any  expense  of  the  administration  of  his  trust,  or  stenographer's 
or  referee's  fees  on  contest  of  a  will  or  administration:  and  he 
may^  also  direct  the  payment  of  a  legacy  or  other  pecuniary 
provision  under  a  will  or  a  distributive  share  or  just  proportion- 
ate part  thereof,  according  to  section  two  thousand  seven  hun- 
dred and  nineteen  of  this  act  as  though  he  were  an  executor  or 
administrator. 

L.  1837,  ch.  460,  g  24  (4  Edm.  491),   am'd;  L.  1864,  ch.  71,  8  9  (0  Edm.  234). 

S  2673.    Id. I  an  to  reqvlrlnir  creditors  to  prenent  clalnm. 

After  six  months  have  elapsed,  since  letters  were  issued  to 
a  temporary  administrator,  appointed  upon  the  estate,  of  either 
a  decedent  or  an  absentee,  he  has  the  same  power,  as  an  admin- 
istrator in  chief,  to  publish  a  notice  requiring  creditors  of  the 
deced»*nt  or  absentee,  to  exhibit  their  demands  to  him.  The 
publication  thereof  has  the  same  effect,  with  respect  to  the  tem- 
porary administrator,  and  also  an  executor  or  administrator,  sub- 
sequently appointed  upon  the  same  estate,  as  if  the  temporary 
administrator  was  the  executor  or  an  administrator  in  chief, 
and  the  i>orson  to  whom  the  subsequent  letters  are  issued  was 
his  successor. 

li.  187(\  ch.  350,  fi  10. 

$  2074.    Id.;  an  to  paylnir  debts*  * 

After  a  year  has  elapsed,  since  letters  were  issued  to  a  tem- 
porary administrator,  appointed  under  the  estate,  of  either  a 
decedent  or  an  absentee,  the  surrogate  maj',  upon  the  application 
of  the  temporary  administrator,  and  upon  proof,  to  his  satisfac- 
tion, that  the  assets  exceed  the  debts,  make  an  order,  permitting 
the  applicant  to  pay  the  whole  or  any  part  of  a  debt,  due  to  a 
creditor  of  the  decedent  or  absentee;  or,  upon  the  petition  of 
such  a  creditor,  he  may  issue  a  citation  to  the  temporary  admin- 
istrator, requiring  him  to  show  cause  why  he  should  not  pay  the 
petitioner's  debt.  When  such  a  petition  is  presented,  the  pro- 
ceedings are,  in  all  respects,  the  same  as  where  a  creditor  pre- 
sents a  petition,  prating  for  a  decree  directing  an  executor  or 
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administrator  to  pay  his  debt,  as  prescribed  in  article  first  of 
title  fourth  of  this  chapter. 

L.  1870,  ch.  380.  |  10. 

I  2670.    [Anii*d>  1901.]     Id.)  as  to  real  property. 

When  a  temporary  administrator  is  appointed  and  a  proceeding 
18  pending  for  the  probate  of  a  will  of  real  property,  or  there  is  a 
delay  in  the  granting  of  letters  testamentary  or  administration 
on  snch  a  will  or  in  the  qualification  of  a  trustee  named  thert»iii, 
the  order  appointing  him  may  confer  upon  him  authority  to  take 
possession  of  real  property,  in  the  same  or  anothor  county,  whi'h 
is  affected  by  the  will,  and  to  receive  the  rents  an<l  profits  thereof. 
The  surrogate  may,  by  an  order,  confer  upon  him  authority  to 
lease  any  or  all  of  the  real  property,  for  a  term  not  exceeding 
one  year;  or  to  do  any  other  act  with  respect  thereto,  except  to 
sell  St,  which  is,  in  the  surrogate's  opinion,  necessary  tot  the  exe- 
cution of  the  will,  or  the  preservation  or  benefit  of  the  real  prop- 
erty. For  either  of  these  purposes,  he  may  maintain  or  defend 
any  action  or  special  proceeding. 

Id.,  I  13;  L.  1901.  ch.  21.     Id  effect  Sept.  1.  1901. 

{    2076.    Special    powerM    of    temporary    admlnltii^'^tor    of 


A  temporary  administrator,  appointed  upon  the  estate  of  an 
absentee,  has  all  the  powers  and  authority  enumerated  in  the 
last  section,  with  respect  to  the  real  property  of  the  absente**. 
His  acts,  done  in  pursuance  of  that  authority,  bind  the  absentee, 
if  he  is  living,  or  his  heir  or  devisee,  if  he  is  dead,  in  the  same 
manner  as  the  acts  of  an  executor  or  administrator  bind  his 
successor. 

I  8677.    Temporary  administrator  of  absentee    may  pro-* 
Tide  for  family. 

Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or  an 
infant  child  of  an  absentee,  upon  whose  estate  a  temporary 
administrator  has  been  appointed,  is  in  such  circumstances  as 
to  require  provision  to  be  made  out  of  the  estate  for  his  or  her 
maintenance,  clothing,  or  education,  the  surrogate  may  make  an 
order,  directing  the  temporary  administrator  to  make  such  pro- 
vision therefor,  as  the  surrogate  deems  proper,  out  of  any  per- 
sonal property  in  his  hands,  not  needed  for  tie  payment  of  debts. 
L.  1875.  ch.  519,  S  4. 

I    2678.    [Am'd,    1888.]    Deposit    of    money    1)y    temporary 
administrator. 

A  temporary  administrator,  appointed  as  presrribed  in  this 
article,  must,  within  ten  days  after  any  mopey  belonging  to  the 
estate  comes  into  his  hands,  deposit  it  as  prescribed  in  this 
section.  Where  he  was  appointed  by  the  surrogate's  court  of 
any  county  except  New-York,  it  must  be  deposited  with  a  person, 
with  a  bank,  or  with  a  domestic  incoi*porated  trust  company, 
de.*«ifrnated  by  the  surroirnte:  but  a  natural  person,  ^o  designated 
as  depositary,  niust  first  file  in  the  surrogate's  off}/e  n  bond  to 
the  surrogate,  in  a  penalty  by  him.  executed  by  the  depo\^- 
itary  and  two  sureties,  and  conditioned  to  render  a  faithful 
account,    and    pay    over   all    money    received    by    him,    upon    the 

601 


SJ287S-88  feUnUOGATES'  COUNTS.  c.  18.t,  3,a.  n 

direction  Of  Any  cdttrt  of  competent  jurisdictioti.  Wli)»re  the 
temporary  admiuistrator  was  appointed  by  th^  fiUrrogttte  of  the 
county  of  New-York,  the  money  must  be  depoisU&d  Ih  a  domemlc 
incorporated  trust  company,  having  its  principal  oltice  or  place 
of  business  in  the  city  of  NtW^Yotft,  ahd  eithei*  specially  apprt>Ved 
by  th&  surrogate^  or  designated)  in  thtt  geucml  rules  o£  practice, 
as  a  depositary  of  funds  paid  into  Court* 
L.  1804,  ch.  Tl;  H  1.  ^  (^  ^^'  2^2);  L.  1883,  ch.  809. 

If  a  temporary  admiuistrator  neglects  to  make  a  deposit*  ae 
prescribed  in  the  lust  section,  Within  thfc  tlhie  therein  limited, 
the  surrogate  must,  upon  the  application  of  A  creditor  or  person 
interested  In  the  ebtato,  ticcompanied  with  Satisfactory  proof  of 
the  neglect,  mako  An  order,  directing  hltti  to  do  so  forthwith,  or 
to  6how  (»ause  wliy  a  warrant  of  nttachment  should  not  isdue 
against  him.  In  tno  county  of  New-York,  the  order  must  be 
made  returnable  three  days  after  issuing  it;  njirt  it  baust  be 
served  upon  the  temporary  administrator,  lit  least  two  days  before 
the  return  day  thereof,  either  personally  or  by  loHving  a  copy 
thereof  within  the  State  at  his  dwelling  place,  or  his  office  for 
the  F^nlar  trahsabtioii  Of  biWlhess  in  person:  Of,  If  It  cabnbt  be 
served  in  either  of  those  methods,  by  serving  it  in  such  other 
mannen  as  the  surrogate  directs.  In  any  other  county,  it  must 
be  made  returnable  within ,  a  reasonable  time,  hot  exceeding 
fifteen  days  after  issuing  It;  and  it  must  be  served,  la  like 
'manner,  at  least  ten  days  before  the  return  day  thereof. 

Id«,    I   8    (6   Edm.   &32). 

I  23680.   MoheF  depoalied;  ho^  ^rlthflra^'ii. 

Money  deposited  by  a  temporary  administrntor.  as  prescribed 
in  this  Rrticie,  canttot  be  wlthdwiwti,  e^ccept  npon  the  order  of 
the  surrogate,  a  certified  copy  of  which  must  be  presented  to  the 
depositaryi  Such  an  order  mny  be  mnde  upon  two  days'  notice 
o^  the  application  therefor,  given  to  nil  the  parties  to  the  special 
proceeding,  in  which  the  temporary  ndniinistrntor  was  nppomted, 
who  appeared  therein;  but  hot  otherwise. 
Id.,  I  6. 

S  2a«il.  NOtie^n  reciillrod  1>y  tills  at*t1e1oi  notV  fflT-en. 

A  notice  renuirod  to  bo  given,  as  prescribed  in  this  article, 
to  a  party  other  than  the  temporary  administrator,  must  be 
served  upon  the  attorney  of  the  party  to  whom  holier  is  tn  be 
viveu:  or»  if  he  has  not  nppeared  by  an  attorney,  upon  the  part^, 
in  like  manner  as  a  not  ice  may  be  served  upon  an  attorney  m 
a  civil  action,  brought  in  the  supreme  court.  But  whrre  the 
attorney  or  party  to  be  5»ervet1  does  not  rcpide  in  the  jshrrogate's 
county;  or  whore  the  attorney  fot*  a  party  lias  died,  and  no 
other  anppftrance  for  that  pfirty  ha*  been  filed  !ti  th«»  surirognte'ft 
office:  the  surrogate  may,  by  order,  dispense  With  hotiee  to  that 
party:  of  tnay  require  notice  to  be  given  to  nim,  in  any  fHanhi^r 
whiph  he  thinks  proper. 

$  24i82.   ^'Iien  time  to  run  foi*  ol*  against  the  estate* 

Sertion  '2^}Mi\  of  this  act  doj^s  not  afl*e<'t  any  proeeedinjt  in 
favor  nf  or  aeain>i  an  oxeciUnr,  or  an  a4imiuistrator  in  chief. 
will-to   a   tcmprirnry   adnnninirnim-   of   t|ic   same  estUte  has   been 
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appointed,  except  as  otherwise  preacribed  in  section  2673  and 
section  2674  of  this  act. 

I  26dd.  Application  of  this  ckaptelr  i6  <A5il^CtoM,  ^k^ 
li*»«tofore  itpyolntedi. 

£iach  proYision  of  this  ^  chapter,  imiK>Bin|r  .a  dut^  6r  Uability 
npon  a  temporary  administrator,  appointed  upon  toe  estate  of 
a  decedent,  or  his  sureties;  or  conferring  upon  the  turrovate 
power  or  authority  with  tespcct  to  Auch  \  temporUrt  adtdlnis- 
trator,  or  his  sureties;  applies  to  a  coUe'^tol'  or  specif  AdJbin- 
istrator,  appointed  before  this  chapter  takes  effect,  ajnd  his 
snretiei;  eitcept  so  far  as  it  is  repti^ttftnt  to  the  oroYisiotis  of  law 
in  force,  when  the  edllectblr  6f  dp^t^lal  ftdlhlhtktrator  yriiB  ap^ 
pointed,  or  to  the  tetters  isaaed  to  him. 
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article:  sixth. 

MevoeoUian  of  letters  testamentary  and  letters  of  odminigtratiotL 

Sec.  2684.  Bevocatlon  of  letters,  upon  proof  of  will,  or  reToeatioa  o«  pntett. 
etc. 

2686.  BevocatloD  of  letters  for  disqaallflcation,  mlscoodoct,  etc. 
2B8tf.  PetltlOD;    citation   tnereupon. 

2687.  Hearing;  decree. 

2688.  Decree  not  to  affect  testamentary  trusts. 

2689.  Application  by  executor,  etc.,  for  revocation  of  letters. 
2680.  Proceedings  thereupon. 

2601.  In  what  cases  letters  may  be  revoked  wltbout  a  citation. 
26W2.  Remaining  executors  may  act,  where  letters  of  ons  xeToked. 
2683.  In  other  cases,  successor  to  be  appointed. 

f  2B684.  ReTOcatlon  of  letters,  upon  proof  of  'vrill  or  re« 
▼oofttion  of  probate,  etc. 

Where,  after  letters  of  administration,  on  the  ground  of  intes- 
tacy, have  been  granted,  a  will  is  admitted  to  probate^  and 
letters  are  issued  thereupon;  or  where,  after  letters  haTe  been 
issued  upon  a  will,  the  probate  thereof  is  reToked,  or  a  subse- 
quent will  is  admitted  to  probate,  and  letters  are  issued  there- 
upon; the  decree,  granting  or  revoking  probate,  must  reToke  the 
former  letters. 
2  R.  S.  78,  I  46  (2  Edm.  80).      See  fi  2608.  ante. 


S  2685.  Relocation   of   letters   for   disaualllleatloa, 
eoadnot,  ete. 

)  either  of  th^  following  cases,  a  creditor,  or  person  inter> 
«;sted  In  the  estate  of  a  decedent,  may  present,  to  the  surrogate's 
court,  from  which  letters  were  issued  to  an  executor  or  admin- 
istrator, a  written  petition,  duly  verified,  praying  for  a  decree 
revoking  those  letters;  and  that  the  executor  or  administratoi 
may  be  cited  to  show  cause,  why  a  decree  should  not  be  madf 
accordingly: 

1.  Where  the  executor  or  administrator  was,  when  letters 
were  issued  to  him,  or  has  since  become,  incompetent,  or  dis- 
qualified by  law  to  act  as  such;  and  the  grounds  of  the  objection 
did  not  exist,  or  the  objection  was  not  taken  by  tlie  petitioner, 
or  a  person  whom  he  represents,  upon  the  hearing  of  the  appli- 
cation for  letters. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied 
the  money  or  other  assets  in  his  hands,  or  Invested  money  in 
securities  unauthorized  by  Ir.w,  or  otherwise  improvidently  man- 
aged or  injured  the  property  committed  to  his  charge;  or  by 
reason  of  other  misconduct  in  the  execution  of  his  ofilce,  or 
dishonesty,  drunkenness,  improvidence,  or  want  of  understandinir; 
he  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause, 
neglected,  to  obey  any  lawful  direction  of  the  surrogate,  con- 
tained in  a  decree  or  order;  or  any  provision  of  law,  relating  to 
the  discharge  of  his  duty. 

4.  Where  the  grant  of  his  letters  was  olitained  by  a  false 
suggestion  of  a  material  fact. 

5.  In  the  case  of  an  executor,  where  his  circumstances  ar* 
such,  that  they  do  not  afford  adequate  security  to  the  creditors 
or  persons  interested,  for  the  due  administration  of  the  estate. 

^.  In  the  case  of  an  expoutor,  where  he  has  removed  or  is 
about  to  remove  from  the  State,  and  the  case  is  not  one,  where 
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a  non-resident  executor  would  be  entitled  to  letters  without 
giTlng  a  bond. 

7.  In  the  case  of  an  executor,  where,  by  the  terms  of  ^ 
will,  his  office  was  to  cease  upon  a  contingency,  whicn  has 
happened. 

&  In  the  case  of  a  temporary  administrator,  appointed  upon 
the  estate  of  an  absentee,  where  it  is  shown  that  tiie  absentee 
has  returned;  or  that  he  is  living,  and  capable  of  returning  and 
resuming  the  management  of  his  affairs;  or  that  an  executor,  or 
an  administrator  in  chief  has  been  appointed  upon  his,  estate;  or 
that  a  committee  of  his  property  has  been  appointed  by  a  com- 
petent court  of  the  State. 

2  B.  S.  72  (2  Edm.  73);  L.   1887,  ch.  460,  i  84  (4  Edm.  408). 

f  2S686.  Petition!  citation   tl&erenpon. 

A  petition,  presented  as  prescribed  in  the  last  section,  must 
set  forth  the  facts  and  circumstances,  showing  that  the  case 
is  one  of  those  therein  specified.  Upon  proof,  by  affidavit  or  oral 
testimony,  satisfactory  to  the  surrogate,  of  the  truth  of  the 
allegations  contained  in  the  petition,  a  citation  must  be  issued 
according  to  the  prayer  thereof;  except  that,  where  the  case  is 
within  subdivision  fifth  of  the  last  section,  and  the  executor 
has  given  a  bond,  as  prescribed  in  article  first  of  this  title,  the 
snrjogate  may,  in  his  discretion,  entertain  or  decline  to  entertain 
the  application. 

1  2I68T.  Hearing  I  decree. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  if  the  objections,  or  any  of  them,  are  established  to 
the  surrogate's  satisfaction,  he  must  make  a  decree,  revoking 
the  letters  issued  to  the  person  complained  of.  But  the  surrogate 
may,  in  his  discretion,  dismiss  the  proceedings,  upon  such  terms, 
as  to  costs,  as  justice  requires,  and  may  allow  the  letters  to 
remain  unrevoked,  in  either  of  the  following  cases: 

1.  Where  the  case  is  within  subdivision  third  of  the  last  sec- 
tion but  one.  If  the  direction  of  the  surrogate  or  the  provision 
of  law  is  obeyed,  and  suitable  amends  made  to  each  person 
injnred  by  the  neglect  or  refusal  to  obey  it. 

2.  Where  the  case  is  within  subdivision  fourth  of  that  section, 
if  the  person  cited  is  entitled  to  letters,  notwithstanding  the 
false  suggestion. 

3.  Where  the  case  is  within  subdivision  fifth  of  that  section, 
If  the  executor  gives,  within  a  reasonable  time,  not  exceeding 
five  days,  a  bond,  as  prescribed  in  article  first  of  this  title. 

2  R.  S.  72.  9f  20  and  21  (2  Edm.  7^^ 

I  SMIS8.  Decree  not  to  affect  tcstnuentary  trnsta. 

Where  an  executor  or  an  administrator  is  also  a  testamentary 
trustee,  a  decree  revoking  his  letters  does  not  affect  his  power 
or  authority  as  testamentary  trustee,  except  in  the  case  spe- 
cially prescribed  for  that  purpose,  in  title  sixth  of  this  chapter. 

I  SB89.  Applicatl<»n  1»y  exocntor^  etc.,  for  revocation  of 
letters. 

An  executor  or  administrator  may.  at  any  time,  present,  to 
the  surrogate's  court  a  written  netition,  duly   verified,   praying 
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that  his  account  may  be  judicially  settled;  that  ^  decree  tnn^ 
tttereapon  be  made,  reToking  bit  letters,  ^d  aischarging  him 
ac<ardins:lyi  and  that  the  same  persons  m^y  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made,  whQ  moibt  be 
cited  upon  a  petition  for  a  jndtcial  settlement  ol  his  account!^ as 
prescribed  in  article  second  of  title  fourth  Qt  this  chapter.  The 
petition  must  set  forth  the  facts  upon  nrhich  the  application  la 
founded;  and  it  must,  in  all  other  respects,  conform  to  a  petition 
praying  for  a  judicial  settlement  of  the  account  of  an  executor 
or  administrator.  The  surrogate  may,  in  his  discretion,  entertain 
or  decline  to  entertain  the  application. 

L.   1870,  €h.  8U»   I  8. 

I  2080.  Proceedings   tberevpon. 

If  the  surrogate  entertains  an  application,  made  as  pre^ibed  in 
the  last  section,  the  proceedings  thereupon  must  be,  m  all  re- 
spects, the  same,  as  upon  a  petition  for  a  judicial  settlement  of 
the  petitioner's  account;  except  that,  upon  tbe  heariu^i  the  surro- 
gate must  first  determine,  whether  sufficient  reasons  exist  for 
granting  the  prayer  of  the  petition.  If  he  determines  that  the^ 
e^st,  he  must  make  an  order  accordingly,  and  al|oif  ing  the  peti- 
tioner to  account,  for  the  purpose  of  being  dlscharffe^-  Upon 
his  fully  accounting,  and  paying  over  all  money  which  is  found 
to  be  due  from  him  to  the  estate,  and  delivering  over  all  books, 
papers,  and  other  property  of  the  estate  in  his  hands,  either  into 
the  surrogate's  court,  or  in  such  a  manner  ^^  the  surrogate  directs, 
|i  decree  may  be  made,  revoking  the  petitioner's  letters,  and  dis- 
charging him  accordingly. 

td.,  put  of  f  8. 

I  8681.  In  wbat  ca.*ea  letters  may  be  revoked  wltlioMt 
m  citation. 

In  either  of  the  following  cases,  the  surrogate  must  make  a 
decree,  revoking  letters  testamentary  or  letters  of  administration, 
issued  from  his  court,  without  a  petition  or  the  issuing  of  a 
citation : 

1.  Where  the  person,  to  whom  the  letters  were  issued,  is  not 
a  resident  of  the  State,  or  is  absent  therefrom;  and,  upon  being 
duly  cited  to  account,  neplects  to  appear  ui)on  the  returu  of  the 
citation,  without  showing  a  satisfactory  oxcpse  therefor;  and 
the  surrogate  has  not  sufficient  reason  to  beheve  that  such  an 
excuse  can  be  made. 

2.  Where  a  citation,  issued  to  Ruch  a  person,  in  a  case  pre- 
scribed by  law.  cannot  be  personally  served  upon  him,  by  reason 
of  bis  having  absconded  or  conoenled  himself. 

3.  Where,  by  reason  of  !iis  (lofnnlt  in  returning  an  inTentoij, 
such  a  person  has  rrmained,  for  thirty  days,  committed  to  Jail, 
under  the  surropato's  order,  granted  in  proceedings  taken  mm 
prescribed  in  section  2715  of  this  net. 

4.  In  the  case  of  a  temporary  administrator,  where  an  order 
has  been  made  and  served,  as  prescribed  in  section  2679  of  this 
act,  directing  him  to  deyMwit  money,  or  show  cfiuse  why  a  wai^ 
rant  of  attachm  ?nt  should  not  issue  against  him;  and  a  warraot 
of  attachment,  issued  thereupon,  has  been  returned  not  served 
nppn  him. 

L.  1840.  ch.  28S.  i»nrT  of  %  1   (4  Edm    ^03);  2  R.  S.  86,  f  1«  (2  Edm.  ST). 
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1  2CSfl2.  KenialuloK  cxecutom  mw>'  av^>  ^vhere  letfern  of 
one  revoked. 

Whore  one  of  two  or  more  executors  or  admipistrators  dies,  or 
becomes  a  luuatic,  or  is  convicted  of  an  infamous  offunce,  or 
becomes  otherwise  incapable  qf  di»cl^^rgiiig  the  trust  reposed  iu 
him;  or  where  letteni  are  revoked  with  reHpect  to  one  af  them, 
a  successor  to  the  person,  whose  letters  ore  revoked,  Hhail  not 
be  appointed,  except  where  such  an  appointment  is  necessary, 
in  order  to  eomplx-  with  the  express  tenna  of  a  will;  but  tl'o 
others  may  proceed  and  complete  the  adminiatration  of  tlie  estntf*, 
pursuant  to  the  letters,  and  may  continue  any  action  or  special 
proceeding,  brought  by  or  against  all. 

2  R.  S.   78,  I  44   (2  E<1in.  70)  ;  L.  1837.  cb.  400,   S  33   (4  Bdm.  408). 

f   2003.  In   other  enweK,   BUeoeHiior  -fo  b^   nppplnted. 

When  all  the  executors  or  all  the  administrators,  to  whom 
letters  have  been  issutnl,  die,  or  become  incapable,  as- prescribed 
in  the  last  section,  or  the  letters  are  revoked  as  to  all  of  them; 
the  sun'ogate  must  grant  letters  of  administration  to  one  or  more 
perHous  us  their  succ(*ssors,  in  like  matnier  as  if  the  former 
letteni  had  not  been  issued;  and  the  proceedings  to  procure  the 
}::raiit  of  such  letters,  are  the  same,  and  tne  same  security  shall 
be  rei^uired,  as  in  a  case  of  intestacy,  except  that  the  surrogate 
may,  in  his  discretion,  in  case  where  the  estate  has  been  par- 
tially administered  upon  the  former  representative  or  repr^*- 
sentatives.  fix  as  the  penalty  of  the  bond  to  be  given  by  such 
suct-essor  or  successors,  a  sum  not  less  than  twice  the  value  of 
the   assets  of  the  estate   renniining  unadministcred. 

Id.54fi.    86et2flQ&  ^^^ 
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ARTICI.!-:    SKVKXTII. 

Foreign  wills;  ancillary  letlvrs. 

S«c.  2G94.  Testamentary   dlspositiouH ;    what  law  guverus. 
2005.  Auclllary  lettterK  uix)u  foreign  probate. 
2G9(S.   Id. ;   upon  foreign  grant  uC  adiuiuistratiou. 
2U9T.  'I'o  wluiiu  Hiiellltiry  letttTs  Kfautinl. 
209S.   IVtltion;   citation. 
2ii})U.  Hearing:   Heourlty. 

2i'(iO.   I'erKouH   acting   under   ancillary   l<>tt<*r8   muHt   transmit   assets. 
2701.  1<1. ;  wiieu  tliey  may  be  dinH'ttnl  to  pay,  etc.,  without  trau^miasloii. 
27c)2.   Id.  ;   fffUtTal  iK>wor»  and  dutieii. 
27o:J.   Ke«'<»rdlng  Wilis   proved   in   other  Ktales.   etc. 
27(»4.   PiiiMTs  iH^ordetl,  etc.  ;  bow  autiienticattHl. 
270.'..   ILleiM-aled.J 

8  2«ft-i.  i  Repealed  by  L.  19()1).  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  §  47.  J 

«  SMB.'S.  [Anrd,  IHSS,  19011.)  Ancillary  letters  upon  for- 
V'tgn  probate. 

Where  a  will  of  personal  property,  made  by  a  person  who  re- 
sided without  the  State  at  the  time  of  the  execution  thereof,  or 
at  the  time  of  his  death,  has  been  admitted  to  probate,  within 
the  foreiKn  country,  or  within  the  state,  or  the  territory  of  the 
Unites  States,  where  it  was  executed,  or  where  the  tostalui." 
resided  at  the  time  of  his  death;  the  surrogate's  court,  having 
jurisdiction  of  the  estate,  must,  upon  an  application  made  as 
prescribed  in  this  article,  accompanied  by  a  copy  of  the  will, 
and  of  the  foreign  letters,  if  any  have  been  issued,  authenticated 
as  prescribed  in  section  forty-five  of  the  decedent  estate  law, 
record  the  will  and  foreign  letters,  and  issue  thereupon  ancillary 
letters  testamentary,  or  ancillary  letters  of  administration  with 
the  will  anne.\ed,  as  the  case  requires. 

2  R.  S.  G7,  S  08a  (2  E«Ira.  OH);  L.  1S40.  cb.  :i84,  S  2  (4  Edm.  501  >; 
L.  1N8S.  cb.  4»r>.  Am'd  l)y  L.  1«.>09.  cli.  or>.  8  3.  See  note  73  of  notes  of 
Board  of  Siutntory  ConHoIUIatlon  at  end  of  c»Kle. 

S  2G»«.  [Am*d,  1K8S,  10Of>.l  id.(  upon  forelfirn  arrant  of 
ad  ml  II  iNt  rat  Ion. 

Upon'  the  application  by  the  party  entitled,  as  hereinafter  pro- 
vided, ()r  by  his  duly  authorized  attorney  in  fact,  made  as  pre- 
scribed in  this  article,  to  a  surrogate's  court  having  jurisdiction 
()f  the  estate,  an<l  upon  the  presentation  of  a  copy,  authenticated 
as  lu-escribed  in  section  forty-five  of  the  decedent  estate  law,  of 
letters  of  administration  uixm  the  estate  of  a  decedent  who  re- 
sided, at  the  time  of  his  death,  without  this  State,  but  within 
the  Ui-ite(l  States,  granted  within  the  state  or  territory  where 
the  (lecedent  so  resided,  or,  in  cases  where  the  decedent,  at  the 
time  of  his  dejith,  resi<led  without  the  United  States,  upon  the 
presentation  to  such  surrogate's  court  of  satisfactory  proof  that 
the  party  so  applying,  either  personally  or  by  Mich  attorney  in 
fact,  is  entitled  to  the  possession  in  the  foreigii  country  of  the 
personal  estate  of  such  decedent,  the  surrogate's  court  to  which 
such  copy  ()f  such  foreign  letters  so  authenticated,  or  such  proof 
is  so  presented,  must  issue  ancillary  letters  of  admiiiisrration, 
in  accordance  with  .such  application,  except  in  the  following 
cases: 

1.  Where  ancillary  letters  have  been  pi'cviously  issued,  as  pre- 
scribed in  the  last  section. 

2.  Where  an  application,  for  letters  of  administration  upon 
the   estate,   has  been   made   by    a    relative   of   the  decedent,    who 

«08 
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is  legally  competent  to  act,  to  a  surrogate's  court  of  this  State, 
having  jurisdiction  to  grant  the  same;  and  letters  have  bet>n 
grunted  accordingly  or  the  application  has  not  been  finally  dis- 
posed of. 

2  B.  S.  75.  f  31  (2  Edm.  77) ;  L.  1888,  ch.  403.  Ajn'd  by  L.  1900.  ch. 
C5.  I  3.  See  uute  76  of  notes  of  Board  of  Statutory  Ck)n3oIldatloQ  at  end  of 
cude. 

I  2007.    [Am'd,  1881.]  To  whom  ancillary  letter*  vranted. 

AVhere  the  will  specially  appoints  one  or  more  persons  as  the 
executors  thereof,  with  respect  to  personal  property  situated 
Within  the  State,  the  ancillary  letters  testamentary  must  be 
directed  to  the  persons  so  appointed,  or  to  those  who  are  com- 
petent to  act  and  qualify.  If  all  are  incompetent,  or  fail  to 
qualify,  or  in  a  case  where  such  an  appointment  is  not  luude, 
ancillary  letters  testamentary,  or  ancillary  letters  of  administrn- 
tion,  issued  as  prescribed  in  this  article,  must  be  directed  to  the 
person  named  in  the  foreign  letters,  or  to  the  person  otherwise 
iiititled  to  the  possession  of  the  personal  property  of  the  de- 
ctMlent,  unless  another  person  applies  therefor,  and  tiles  with 
lis  petition,  an  instrument,  executed  by  the  foreign  executor  or 
atlniinistrator,  or  person  otherwise  entitled  as  afon^said:  or  if 
there  are  two  or  more,  by  all  who  have  qualified  and  are  acting; 
»:iil  also  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded  in  the  county,  authorizing  the  petiticuier 
tu  receive  such  ancillarj'  letters;  in  which  case,  the  surrogate 
i!:uMt.  if  the  petitioner  is  a  fit  and  competent  person,  issue  such 
Utters  directed  to  him.  Where  two  or  more  porsons  are  named 
in  the  foreign  letters,  or  in  an  instrument  executed  as  prescri]>ed 
iu  this  section,  the  ancillary  letters  may  be  directed  to  either 
or  any  of  them,  without  naming  the  others,  if  the  otliers  fail  to 
qualify,  or  if,  for  good  cause  shown,  to  the  surrogate's  satisfac- 
ti<»u,  the  decree  so  directs. 

U.  1S63,  cb.  403.  f  1  (6  Edm.  144). 

$  aw>8.  [Am'dy  18U0,  l»10.i     Petition^  citation. 

An  application  for  ancillary  letters,  testamentary,  or  ancillary 
letters  of  administration,  as  prescribed  in  this  article,  must  be 
m&cie  by  petition.  Lpon  the  presentation  thereof,  the  surrogate 
must  ascertain,  to  bis  satisfaction,  whether  any  creditors,  or  pei*- 
Hona  claiming  to  be  creditors  of  the  decedent  reside  within  the 
8tate;  and  if  so,  the  name  and  residence  of  each  creditor,  or  per- 
son claiming  to  be  a  cretiitor,  so  far  as  the  same  may  be  asrci 
tained.  Unless  such  creditors  shall  file  duly  acknowledged 
waivers  of  the  issuance  and  service  of  citation,  he  must  then-. 
upon  issue  a  citation,  directed  to  ea<'h  perstm  whose  name  an<l 
residence  have  been  so  ascertained  and  who  has  not  waived  the 
issuance  and  service  of  such  citation.  The  surrogate  may  also 
in  his  discretion  issue  a  citation  directed  generally  to  all  cred- 
itors, or  persons  claiming  to  be  creditors,  of  the  decedent.  Any 
such  person,  although  not  cit(»d  by  his  name,  may  appear, 
und  contest  the  application,  and  thus  make  himself  a  party  to 
the  special  proceeding.     (See  Tax  L.,  f  :i28.) 

Id..  15  2  and  3  (6  E<lm.  141);  U  ISW,  tU.  717;  L.  IftlO,  ch.  2:54,  In  eCfoct 
8<>tu.   1.   lt)10. 

f   24HM>.  Henrlnir:  neonrlty. 

Vpon  the  return  of  the  citat'')n,  tlie  surrogate  must  ascertain, 
as  nearly  as  he  can  do  so,  tin.   amount  of  debts  due,  or  claimed 
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to  be  due,  from  the  decddciit  to  residents  of  the  State.  Before 
ancillary  lottora  are  issued,  the  person,  to  whom  they  are  awarded 
must  qualify,  as  prescribed  in  article  fourth  of  this  title,  for  the 
qualification  of  an  administrator  upon  the  eslute  of  an  intestate, 
except  that  the  penalty  of  the  bond  may,  in  the  discretion  of  the 
fjurrogatc,  be  in  such  a  siiiu,  not  exceeding  twice  the  amount 
which  appciirs  to  be  due  from  the  decedent  to  residents  of  the 
State,  flR  will,  in  the  stlfrdj?Ate's  opinion,  effectually  secure  the 
payment  of  those  debts;  or  the  sums  Which  the  rehident  croil- 
itors  will  be  entitled  to  receive,  from  the  persons  to  whom  th«i 
letters  are  issued,  upon  an  accounting  and  distribution,  either 
within  the  State,  or  within  the  jurisdiction  where  the  principal 
letters  were  issued. 

L.  isr»3,  oh.  4o;{.  part  of  |  i. 

§  27O0.  PcrMouM  uetiiiK  undet-  ancillary  lettem  xuuiit 
tritiiMiiitt    AHnetM. 

'Jiie  person  to  whom  ancillary  letters  are  issued,  as  prescrilH»d 
in  this  article,  must,  uuhss  otherwise  directed  in  the  dct-roe 
jiwnrdinjr  the  letters;  or  in  a  d(»cri'e  made  upon*  an  accountiujr: 
or  by  an  or<ler  of  Ihn  surropate,  made  durinj;  the  administraiiou 
of  the  estiite;  or  by  the  jmljrment  or  order  of  a  court  of  record, 
ill  an  action  to  which  that  uers(ni  is  a  party;  transmit  the  money 
aird  other  ixM'sounl  j)roperty  of  (he  decedent,  reeeive<i  by  hm», 
after  the  letters  ale  issued,  or  then  in  his  hands  in  another 
capacity,  to  the  ?^tate,  territory,  or  country,  where  the  principal 
litters  were  /^ranted,  to  be  disposed  of  i)ursuant  to  the  lawh 
thereof.  Money  or  other  property,  so  transmitted  by  him,  at 
any  time  before  he  is  so  directed  to  retain  it,  must  be  allowed 
to  him  Upon  an  accounting. 

f  il701.  l«l.t    Ti*li«>n    fliejr    may    h^    illt>eetcd    to    par*    eic^ 

^^iiUosit    trauviuiMMlou. 

Tile  surrogate's  eotirt,  or  any  court  ef  the  Hrate.  which  has 
jurisdiction  of  an  action  to  piocure  un  accounting,  or  a  judgment 
const ruiii;,'  the  will,  tnay,  in  a  pr(»per  case,  by  its  Jtidprmeut  or 
decree,  direct  a  person,  t<»  whom  ntwillaty  letters  are  issueil  as 
prtscribi^d  ill  this  article,  to  pay,  out  of  ti»e  money  or  the  avails 
of  the  ]»r<)perty,  receive*!  by  him  under  the  ancillary  letters,  and 
with  \\hi<h  l;e  is  chargeable  iip.ui  his  flccountinjr.  the  debts  of 
the  devcduif,  »iut'  to  ei"«<lit'>rs  residing  within  the  State:  or.  if 
the  niiKHint  of  all  the  decedent's  tlebts,  here  and  elsewhere. 
cv^mmmN  the  aiMonut  (»f  all  the  deeedeiit's  personal  property,  np- 
piirahle  tlnre(n.  to  pay  such  a  sum  to  each  creditor,  residing 
within  the  State,  as  cfpiaN  that  creditor's  shnr<>  of  all  the  dis- 
nibiitsjble  a^Mets.  or  to  distribnte  the  same  amom?  le^atres  or  uejct 
of  kin.  or  oiheiwij-e  disp  >>e  of  the  same,  as  justice  requires. 

?    27t»2.    Id. I   Krenernl   pbwors   nhd    dtttleii. 

'i'lje  provisiinis  of  Miia  rhapter.  relatinjf  to  the  rights,  powers, 
duties,  and  liai'ilities  of  an  exeeutor  or  a(lniinislrator,  ayi)l.v  ti> 
a  iMM'soii  to  V  Imm  ancillary  letJe-rs  are  Kranted,  as  prescrdi'd  in 
this  article;  <  xcept  tho*<e  coiifninerl  in  title  fifth  ther<»of:  or  where 
s]>ecial  pr  >vi<ion  is  oilicrwi-c  made  m  this  article:  or  where  a 
contrary  intent  is  expressed  in,  or  plainly  to  be  inferred  from, 
th(»  <*ontc  \i. 

§s  27O.1.2704.  fPujjcaled  bv  T..  VMY),  ch.  IS.  See  ConsolidattMi 
Lnw<,  tit.  I><'cedent   Kstaie   Law.   §§  44-40.] 

5  2705.   [Repealed  by  Tv.  1SS.S.  ch.  4l>5.] 
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AMTIOLIC    BIGHTH,      , 

(Added  by  L.   1909,   cli.   65.) 
Prolate  of  foreign  tcilU. 

Sec.   2703.  Probate  of  forelj^i   wills  lu  tMs  state. 

f   S708:  Probttte  of  toteigti  tvlllli   tit   thflil   state. 

The  last  will  and  tefltament  of  anj'  person  being  a  citjeen  of 
the  United  States,  or,  if  fp?nale,  whose  father  or  husband  pre- 
viously shall  have  declared  his  intention  to  become  such  citizen, 
who  shall  have  died,  or  hereatter  shall  die,  while  domiciled  or 
resident  within  the  l^^nlted  Kinjrdom  of  Gteat  Britain  and 
Ireland,  or  any  of  its  dcpeutlenclos,  which  shall  afTiM?t  prop- 
eny  within  thi»  >«tate,  and  which  shujl  have  been  duly  proven 
within  such  foreign  jurisdiction,  and  there  admitted  to  probate, 
Hhall  be  admitted  to  probate  in  vCnr  county  of  this  state 
wherein  shall  be  any  i)roperty  affected  thereby,  Upon  fillne  in 
the  otflce  of  the  Burrogut^  of  such  couuty.  and  there  reeoraing, 
a  copy  of  such  last  will  and  testament,  certified  tmder  the 
hand  and  seal  of  a  consul-sreneral  of  the  United  States  res-i- 
dent  within  such  foreipn  jurisdiction,  toffother  with  the  proofs 
of  the  said  last  will  dttd  testa nient.  hinde  atid  accepted  within 
such  foreign  jurisdiction,  eertified  in  like  miinnpr;  atid  lettern 
teEtaaieatttry  of  such  last  will  and  testament  shall  l>e  issued 
to  the  pencils  Hajued  therein  to  be  the  executors  and  trustees, 
or  either,  thereof,  or  to  those  of  them  who,  prior  to  the  issu- 
ance of  sucb  letters,  by  formal  reiuinciatiou,  duly  acknowledged 
or'  proven  la  the  manner  prescribed  by  law,  shall  not  have 
renounced  the  trust  therein  devolved  upon  them;  provided,  that 
before  any  such  will  shall  be  admitted  to  probate  in  any  couuty 
of  this  state,  the  same  procee^lin^s  shall  be  had  in  the  surro- 
HAte'v  eourt  of  the  proper  countjr  &s  are  required  hf  law  txpon 
the  proof  of  the  last  will  and  testament  of  a  renident  of  this 
state  who  shall  hate  died  therein:  except  that  there  ne<'d  he 
citCHl  npon  such  probate  procee<linffs  only  the  beneficiaries  nam(Kl 
in  such  will. 

Added  by  I/.  1909,  eh.  «5.  I>^rlvutIoti  —  L.  1894.  ch.  TSt.  {  1.  See  note 
25  of  Dotn  of  Board  of  Statutory  Con»oUdatlon  tt  end  of  cods. 
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TITIiE  IV. 


Proceedizigs  by  or  against   an   executor  or 
touching  the  administration  and  settlement  of  the  estate. 

Article  1.  Aid,  raperrlsion,  and  control  of  an  eze«ator  or  adminiatrator. 
2.  Accounting;  and  BetUement  of  the  eetate. 

article:  first. 

Aid,  supervision,  and  control  of  an  executor  or  administraior. 

Sec.  2706.  Liabllltj  of  persons  onaatfaorlxed  to  act  as  exeenton  or  admlal^ 
tratora. 
2707.  Proceedings  to  discover  property  withheld,  etc. 
270B.  Order;  serrlce  of  citation  and  order;  officers  who  maj  act  In  aar- 

rogate's  absence. 
2700.  Examination  and  decree. 

2710.  Security  to  prevent  decree ;  warrant  to  seise  pcopatt/. 

2711.  Appointment  of  appraisers  and  appraisal. 

2712.  What  shall  be  deemed  assets. 

2718.  Exemption  for  widow   and  children. 
2714.  Contents  of  inventory. 

2716.  Return  of  inventory. 

2716.  Id. ;  how  compelled. 

2717.  Sale  of  personal  property. 
27 IR.  Ancertalnment  of  debtB. 

271^a.  rinliiiR  Hjralnst  executor  or  administrator* 

2719.  Payroont  of  debts. 

2720.  Apportionment  of  rcntt,   annuities  and  dlrldendl* 

2721.  Payment  of  legacies. 

I  270e.  [Am'd,  1893.]  LlabllItT  of  persona  wnanthoriBod 
to  met  mm  execwtora  or   admlniatratora. 

Every  person  becoming  possessed  of  property  of  a  testator  or 
intestate,  witliout  being  thereto  duly  authorised  as  executor  or 
administrator,  or  without  authority  from  the  executor  or  admin- 
istrator, is  liable  to  account  for  the  full  value  of  such  property 
to  every  person  entitled  thereto,  and  shall  not  be  allowed  to 
retain  or  deduct  therefrom  any  debt  due  to  him. 

L.   .1603.   ch.  686. 


{  2707.  [Am>d,  1898,  11MNI.]    Prooeedlnsfl  to  diTeg 
erty  vrlthlteld,  etc. 

An  executor  or  administrator  may  present  to  the  surrogate's 
court,  from  which  letters  were  issued  to  him,  a  written  petition 
duly  verified  setting  forth,  on  knowledge,  or  information  and 
belief,  any  facts  tending  to  show  that  money  or  other  personal 
property  which  should  be  delivered  to  the  petitioner,  or  included 
in  an  inventory  or  appraisal,  is  in  the  possession,  under  the  con* 
trol  or  within  the  knowledge  or  information  of  a  person  who 
withholds  the  same  from  him;  or  who  refuses  to  impart  knowl- 
edge or  information  he  may  have  concerning  the  same,  or  to 
disclose  any  other  fact  which  will  aidssuch  executor  or  adminis- 
trator in  making  discovery  of  such  property,  so  that  it  cannot 
be  inventoried  or  appraised;  and  praying  an  inquiry  respecting 
it,  and  that  the  person  complained  of  may  be  cited  to  attend 
the  inquiry  and  be  examined  accordingly,  and  to  deliver  the  prop- 
erty if  in  his  control.  The  petition  may  be  accompanied  by  an 
affidavit  or  other  evidpnce  written  or  oral  tending  to  support  the 
allegations  thereof.  If  the  snrrognte  Is  satisfied,  on  the  papers 
so  presented*  that  there  are  reasonable  grounds  for  the  inquiry, 
hv  must  issiu*  a  citation  jiccordiiijjly;  which  may  be  made  retnm- 
ublt*  forthwith,  or  ut  a  future  time  fixed  by  the  surrogate,  and 
may  be  served  at  any  time  before  the  hearing.  Where  the  pt»r- 
»ou  ur  uuy  of  the  persons,  to  be  cited  dfX's  not  reside,  ur  is    not 
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Mrithin  the  county  of  the  suriogate,  the  citation,  in  the  surrogate's 
discretion,  may  require  him  to  appear  at  a  specified  time  and 
place  within  the  county  where  he  resides  or  is  served  before  the 
■arrogate  of  that  county. 

U  1803.  ch.  686;  U  1903.  cb.    626.    In  effect  Sopt.  1.  1003. 
I  2708.    [Am'd,  1893, 1895, 1903.]      Order;  service  of  citation 
and  order;  offieem  fvlio  may  ajet  In  •arronrate**  abaence. 

The  surrogate  must  annex  to  or  endorse  upon  the  citation  an 
order  requiring  the  party  citgd  to  attend  personally,  at  the  time 
and  place  therein  specified.  The  citation  and  order  must  be  per- 
sonally served,  and  service  thereof  is  ineffectual,  unless  it  is  ac- 
companied with  payment  or  tender  of  the  sum  required  by  law 
to  be  paid  or  tendered  to  a  witness  who  is  subpoenaed  to  attend 
a  trial  in  the  supreme  court. 

L.  1803,  cb.  686;  L.  1805.  ch.  046;  L.  1003.  cb.*  BUS.    In  effect  Sept.  1.  1003. 

i  27O0.   [Am*d,  1898,  1993.]     Examination  and  decree. 

On  the  attendance  of  a  person  to  whom  a  citation  is  issued, 
as  prescribed  in  this  article,  he  may  submit  an  answer  duly  veri- 
fip<l  showing  cause  why  the  examination  should  not  proceed. 
The  surrogate  may  then  dismiss  the  proceeding  or  direct  the 
examination  to  proceed.  In  the  latter  case  he  must  be  sworn 
to  answer  truly  all  questions  put  to  him,  touching  the  inquiry 
prayed  for  in  the  petition;  and  he  may  be  examined  fully  and  at 
large  respecting  property  of  the  decedent,  or  of  which  the  dece- 
dent had  possession  at  the  time  of  or  wuthin  two  years  before 
his  death.  A  refusal  to  attend  or  be  sworn,  or  to  answer  a 
question  which  the  surrogate  deterniines  to  be  proper,  is  punish- 
able in  the  same  manner  as  a  like  refiisal  by  a  witness  sub- 
poenaed to  attend  a  hearing  before  the  surrogate.  The  extent 
of  the  examination  shall  be  in  the  discretion  of  the  surrogate. 
If  the  witness  is  examined  concerning  any  personal  communica- 
tion or  transaction  between  himself  and  the  decedent,  all  objec- 
tion under  section  eight  hundred  and  twenty-nine  to  his  testimony 
as  to  the  same  in  future  litigation  Is  waived.  Either  party  may 
produce  further  evidence,  in  like  manner  and  with  like  effect  as 
on  a  trial. 

Old  Motions  2710-2712  consolidated;  L.  1803,  ch.  686;  I^  1003.  ch.    636.    In 
idTect  Sept.  1.  1003. 

f  2710.  [Am'd,  1893,  1903.]  Security  to  prevent  decree; 
vrajrrant  to  seise  property. 

If  the  facts  admitted  by  the  witness  show  that  he  is  in  the 
control  of  property  to  whose  immediate  possession  the  petitioner 
is  entitled,  the  surrogate  may  decree  that  it  be  delivered  to  the 
petitioner.  If  the  witness  admits  having  the  control  of  the 
property,  bnt  the  facts  as  to  the  petitioner*s  right  are  in  dispute, 
the  proceeding  shall  end,  unless  the  parties  consent  to  its  deter-" 
mination  by  the  surrogate,  in  which  case  it  shall  be  so  deter- 
mined. 

Old  sections  2713-2714  consolidated;  L.  1803.  ch.  686;  L.  1003.  ch.    S».    In 
effect  Sept.  1.   1003. 

$  2711.  [Am'd,  1898,  1901.]  Appointment  ol  appraisers  and 
appralfial. 

On  the  application  of  an  executor  or  administrator,  the  surro- 
gate, by  writing,  mnst  appoint  two  disinterested  appraisers,  as 
often  as  may  be  necessary,  to  appraise  the  personal  property  of  a 
deceased  person,  'rtho  shall  be  entitled  to  receive  a  reasonable 
compensation  for  their  services,  to  be  allowed  by  the  surrogate, 
not  exceeding  for  each  the  sum  of  five  dollars  for  each  day  actu- 
ally employed  in  making  appraisement,  in  addition  to  expenses 
aetoaUy  and  necessarily  Incurrofl.    The  number  of  days'  serviceft 
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tendered,  tind  the  amount  of  stich  expenses,  tnust  be  Terifled 
by  the  affidavit  of  the  appraiser,  delivered  to  the  executor  or 
Administrator,*  and  adjusted  by  the  surrogate  before  payment  of 
the  fees.  The  executors  and  administrators,  within  a  reasottabl4! 
time  after  qualifying  and  after  giving  a  notice  of  at  least  fire 
days  to  the  legatees,  and  next  of  kin,  residing  in  the  county 
where  the  property  is  situated,  and  posting  a  notice  in  three  of 
the  most  public  places  of  the  town,  specifying  the  time  and  place 
at  which  the  appraisement  will  be  made,  must  make  a  true  and 
perfect  inventory  of  all  the  personal  property  of  the  testator  or 
intestate;  and  if  in  different  and  distant  places  two  or  more 
such  inventories  as  may  be  necessary.  Before  making  the  ap- 
praisement, the  appraisers  must  take  and  subscribe  an  oath,  to 
be  inserted  in  the  inventory,  that  they  will  truly,  honestly  and 
impartially  appraise  the  personal  property  exhibited  to  thom, 
according  to  the  best  of  their  knowledjje  and  ability.  They  mitst 
in  the  presence  of  such  of  the  parties  interested  as  attend,  esti- 
mate and  appraise  the  property  exhibited  to  them,  and  set  down 
each  article  separately  with  the  value  thereof  in  dollars  and 
cents,  distinctly,  in  figures  opposite  to  the  articles  respectively. 
Service  of  the  notice  above  mentioned  may  be  either  personal  or 
in  the  manner  prescribed  by  section  seven  hundred  and  ninety- 
fieven,  subdivision  one  and  section  seven  hundred  and  ninety-eight 
of  this  act. 
L.  1803,  ch.  686;  L.  1001,  cb.  190.     In  effect  Sept.  1.  1001. 

S  2712.    [Ani^il,  I89:i.l    "What  aliftll  b^  d emitted  asii«ts. 

The  following  shall  be  deemed  assets  and  ga  to  the  executor! 
or  administrators,  to  be  applied  and  distributed  as  part  of  th« 
personal  property  of  the  testator  or  Intestate,  and  be  included  In 
tho  inventory: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year  to 
year;  and  estates  held  by  him  for  the  life  of  another  i)erf<on. 

2.  The  interest  remaining  in  him,  at  the  time  of  h\n  death,  hi 
a  term  of  years  after  the  expiration  of  any  estate  lor  yeart 
therein,  granted  by  him  or  any  other  person. 

3.  The  interest  iti  lands  devised  to  an  executor  for  a  term  of 
years  for  the  payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for  .th^ 
purpose  of  trade  or  manufacture,  and  not  fixed  into  the  wall  of 
a  house  so  as  to  be  essential  to  its  support. 

5.  The  <*rops  growing  on  the  land  of  the  deceased  at  the  time 
of  his  death. 

(i.  Every  kind  of  produce  raised  annually  by  labor  and  cultiva* 
'tion,  except  growing  grass  and  fruit  ungathered. 

7.  Rent  reserved  to  the  deceased  which  had  accrued  at  th^  time 
of  his  death. 

8.  Debts  8e»?ured  by  mortgages,  bonds,  notes  or  bills;  accounts, 
money,  and  lank  bills,  or  other  circulating  medium,  things  in 
fiction,  and  stuck  in  any  corporation  or  joint-stock  aiifsociation. 

1).  (loods,  T<  ares,  merchandise,  utensils,  fnrniture,  cattle,  pro- 
visions, mone.\«;  nnpaid  on  contracts  for  the  sale  of  lauds,  and 
every  other  species  of  personal  property  not  hereinafter  excepted. 
Things  atinexei  to  the  freehold,  or  to  a  building,  shall  not  j?o  to 
the  executor,  hut  shall  descend  with  the  freehold  to  the  heirs  or 
devisees,  except  such  flxtnres  as  are  mentioned  in  the  fourth  sub- 
division of  this  serrion.  The  right  of  an  heir  to  any  property,  rot 
enumerated  in  this  section,  which  by  the  common  laxr  would  de- 
teend  to  him,  is  not  impaired  by  the  general  torx&i  Of  this  aectloa. 

U  ItdS.  ch.  686.  ^04 
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f  mri9»    [Ani'fl,  1803.]    Bxemptl^ii  for  tvldow  attd  c1iliareii« 

If  a  man  having  a  family  die,  leaving  a  widow  or  minor  child 
or  children,  the  following  articles  shall  not  be  deemed  assets,  but 
must  be  included  and  stated  in  the  inventory  of  the  estate  with- 
out being  appraised: 

1.  All  spinning-wheels,  weaving-looms,  one  knitting-machine, 
one  sewing-machine,  and  stoves  put  up  or  kept  for  use  by  his* 
family. 

2.  The  family  bible,  family  pictures  and  school-books,  use<l  by 
or  in  such  family,  and  books  not  exceeding  in  value  fifty  dollars, 
which  were  kept  and  used  as  part  of  the  family  library. 

3.  Sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yarn 
and  cloth  manufactured  from  the  same;  one  cow,  two  swine, 
and  the  pork  of  such  s\yine,  and  necessary  food  for  such  swine, 
sheep  or  co>v  for  sixty  days,  and  all  necessary  provisions  and 
fuel  for  such  widow,  child  or  children  for  sixty  days  after  the 
death  of  such  deceased  person. 

4.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding, 
necesjary  cooking  uteusils,  the  clothing  of  the  family,  the  clothes 
of  the  widow  and  her  o^*naments  proper  for  her  station;  one  table, 
.six  chairs,  twelve  knives  and  forks,  twelve  plates,  twelve  tea 
cups  and  saucers,  one  sugar  dish,  one  milk-pot,  one  tea-pot,  and 
twelve  spoons,  ttild  Othet  hotisehold  furniture  not  feJcceeding  one 
hulidred  and  fifty  dollars  in  value. 

5.  Other  necessary  household  furniture,  provisiouh  or  other  per- 
Ronal  property,  in  the  discretion  of  the  appraisers,  to  the  ralue 
of  not  exceeding  one  hundred  and  fifty  dollars. 

Such  articles  and  propet-ty  shtill  tenmln  in  the  port«*»ssion  of  the 
widow,  if  there  be  one,  during  th«^  tltiie  she  lives  with  and  pro- 
vides for  such  minor  child  or  childrpti.  If  she  cea<5ef<  so  to  do, 
^«  fthall  be  allowed  to  felain  an  her  own,  her  wenting  ajH^arel, 
h«p  otMaiherttn  -attd  one  hod,  bedstead  ftnd  the  bwiding  for  the 
BAiift*  Hrtd  ih«k  l>W)i>^rty  sttl'oified  In  snWI Vision  fire:  and  the 
othm*  artfrlw*  nn  exetiiiit>»d  sHall  then  bf'long  to  stich  minor  child 
or  chtUlr^n.  If  sh^  lives  with  and  provides  for  such  minor  chHd 
or  •hilrtren  ttntil  it  or  rhcy  become  of  full  age,  all  the  articles 
and  Jiroperty  in  this  section  mentioned  shall  belong  to  the  widoM-. 
If  thPfe  be  h  widow  find  no  minor  child,  all  the  articl(»s  and 
I^ropt^rty  in  thi^  section  mentioned  shnll  oolong  to  the  widow. 
If  a  married  woman  die.  leaving  surviving  her  a  husband,  or  a 
minor  child  or  children,  the  same  articles  and  persona!  property 
shall  be  set  apart  by  the  appraisers  with  the  same  effect  for  the 
benefit  of  such  husband  or  minor  child  or  children. 

L.  1893,  oh.  680. 

ji  12714.     [Am'd,  1S9».1     Contentn  of  Inventory. 

The  inventory  must  contain  a  particular  statement  of  all  bonds, 
mortgages,  notes  and  other  securities  for  tho  payment  ^of  money 
belonging  to  the  deceased,  known  to  the  executor  or  adndnistrator; 
with  the  name  of  the  debtor  in  each  security,  the  dale,  the  sum 
originally  payable;  the  indorsements  thereon,  if  any,  with  their 
dates  and  the  sum  which,  in  the  judgment  of  the  appraisers,  is 
collectible  on  each  security;  and  of  all  moneys,  whether  in  .Hpeoie 
or  bank  hill*»  <>r  other  circulating  niodium  belonging  to  tln^  de- 
ceased, which  hare  come  to  the  hands  of  the  exocutor  or  admin- 
istrator, and  if  none  have  oowv  to  his  hands,  the  fact  shall  bo 
slated  ia  th^  inventory.  The  miming  of  a  person  executor  in  a 
will  does  not  operate  as  a  discharge  or  bequest  of  any  just  claim 
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which  the  testator  had  asrainst  him;  but  it  miut  be  iadaded 
among  the  credits  and  effects  of  the  deceased  in  the  inTentorj. 
and  the  executor  shall  be  liable  for  the  same  as  for  so  mudi 
money  in  his  hands  at  the  time  the  debt  or  demand  becomes  due, 
and  he  must  apply  and  distribute  the  same  in  the  payment  of 
debts  and  legacies,  nud  among  the  next  of  kin  as  part  of  the 
personal  property  of  the  deceased.  The  discharge  or  bequest  in 
a  will  of  a  debt  or  demand  of  the  testator  against  an  executor 
named  therein,  or  against  any  other  person,  is  not  valid  as 
against  the  creditors  of  the  deceased;  but  must  be  construed 
only  as  a  specific  bequest  of  such  debt  or  demand;  and  the 
amount  thereof  must  be  included  in  the  inventory  and,  if  neces- 
sary, be  applied  in  the  payment  of  his  debts;  and  if  not  necessary 
for  that  purpose,  must  be  ^aid  in  the  same  manner  and  propor- 
tion as  other  specific  legaciet.  If  personal  property  not  mentioned 
in  any  inventory  come  to  the  possession  or  knowledge  of  an 
executor  or  administrator,  he  must  cause  the  same  to  be  ap- 
praised as  herein  required,  and  an  inventory  thereof  to  be  re- 
turned within  two  months  after  the  discovery  thereof;  and  the 
making  of  such  inventory  and  return  may  be  enforced  in  the 
same  manner  as  in  the  case  of  a  first  inventory. 

L.  1893.  eh.  686. 

I   2716.   [Am'd,   1893.]       Retarn    of   Inventorr* 

Duplicates  of  the  inventory  must  be  made  and  signed  by  the 
appraisers,  one  of  which  must  be  retained  by  the  executor  or 
administrator,  and  the  other  returned  to  the  surrogate  within 
three  months  from  the  date  of  the  letters.  On  returning  sucb 
inventory,  the  executor  or  administrator  must  take  and  sub- 
scribe an  oath,  indorsed  upon  or  annexed  to  the  inventory,  stating 
that  the  inventory  is  in  all  respects  just  and  true,  tha,t  it  contains 
a  true  statement  of  all  the  personal  property  of  the  deoemaed 
which  has  come  to  his  knowledge,  and  particularly  of  all  OMNiey; 
bank  bills  and  other  circulating  medium  belonging  to  the  deceased* 
and  of  all  just  claims  of  the  deceased  against  him,  according  to 
the  best  of  his  knowledge.  Any  one  eTiecotor  or  administrator, 
on  the  neglect  of  the  others,  may  return  at  inventory;  and  the 
executors  or  administrators  so  neglecting  shall  not  thereafter  in- 
terfere with  the  administration  or  have  any  power  over  the  per- 
sonal property  of  the  deceased;  but  the  executor  or  administrator 
so  returning  the  inventory  shall  have  the  whole  administration, 
until  the  delinquent  return,  and  verify  an  inventory,  in  accord- 
ance with  the  provisions  of  this  article. 

L.  1893.  cb.  686. 

f  2716.  [Aiii*d,  1883.1  Return  of  Inventory;  'ho^fW  com- 
pelled. 

A  creditor  or  person  interested  in  the  estate  may  present  to 
the  surrogate's  court  proof,  by  affidavit,  that  an  executor  or 
administrator  has  failed  to  return  an  inventory,  or  a  sufficient 
inventory,  within  the  time  prescribed  by  law  therefor.  If  the 
surrogate  is  satisfied  that  the  executor  or  administrator  is  in 
default,  he  must  make  an  order  requiring  the  delinquent  to  return 
the  inventory,  or  a  further  inventory,  or  in  default  thereof,  to 
show  cause,  nt  a  time  and  place  therein  specified,  why  be  sboold 
not  be  attached.  On  the  return  of  the  order,  if  the  delinquent 
has  not  filed  a  sufficient  inventory,  the  surrogate  must  issue  a 
warrant  of  attachment  against  him,  on  which  the  proceeding*  are 
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the  8am^  as  on  a  warrant  issned  for  di^'obpdionc('  to  an  order, 
AS  prescribed  in  tijtio  twelfth  of  chapter  sovi'nteonth  of  this  act. 
A  person  committed  to  jail  on  the  return  of  a  warrant  of  attach- 
ment, issued  as  prescribed  in  this  section,  may  be  discharged  by 
(he  surrogate  or  a  justice  of  the  supreme  court,  on  his  paying 
and  deliTeringr,  under  oath,  all  the  money  and  other  property  of 
Ihe  decedent,  and  all  papers  relating  to  the  estate,  under  his  con- 
trol, to  the  surrogate,  or  to  a  person  authorized  by  the  surrogate 
to  receive  the  same. 
Oia  Bootlons  2715-2710  coMoIIdatedf  L.  1893,  cb.  686. 

§  2717.  [Am'd,  1808,  1012.]     Sale  of  pemonal  property. 

If  an  executor  or  administrator  discover  that  the  debts  against 
any  deceased  piTson  or  the  legacies  bequeatlied  by  him  cannot  be 
i;.:.id  and  satistied  without  a  sale  of  the  personal  property  of  the 
deceased,  the  same,  so  far  as  may  be  necessary  for  the  payment 
of  such  debts  or  legacies,  must  be  sold.  Au  administrator  may 
sell  the  personal  property  of  the  intestate  at  any  time  when  it  is 
neces.sary  to  do  to  for  the  pur;)ose  of  distribut.oii.  The  sale  may 
bo  public  or  private,  and,  except  in  the  city  of  New  York,  may 
be  on  credit  not  exceeding  one  year,  with  approved  security.  The 
executor  or  administrator  is  not  responsible  for  any  loss  hap- 
l>eiii:.g  on  the  sale  when  made  in  good  faith  and  with  ordinary 
prudence.  Articles  not  neces.*^ary  for  the  support  and  subsistence 
of  the  family  of  the  deceased,  or  not  specifically  beiiueathed, 
must  be  first  sold;  and  articles  so  bequeathed  must  not  be  sold 
until  the  residue  of  the  personal  estate  has  been  applied  to  the 
payment  of  debts. 

Am'd  by    L.   1893.   ch.   080:.  L.    1912.  ch.   341,  in  effect  Sept.    1.    1912. 

g  2718.  [Am'd,  1898.]    A»certalnmeiit  of  debts. 

I      The  executor  or  administrator  at  any  time  after  the  granting 
of   his  letters,  may   insert  a  notice  once  in  each  week   for  six 
•  months  in  such  newspaper  or  newspapers  printed  in  the  county 
.'  as    the    surrogate    dirr:cts,    requiring    all    persons    having    claims 
.  against  the  deceased  to  exhibit  the  same,  with  the  vouchers  there- 
,   f<>r,  to  him,  at  a  place  to  be  specified  in  the  notice,  at  or  before 
I  ;l  day  therein  named,  which  must  be  at  least  six  months  from  the 
I  day  of  the  first  publication  of  the  notice.     The  executor  or  ad- 
ministrator may  require  satisfactory  vouchers  in  support  of  any 
claim  presented  and  the  affidavit  of  the  claimant  that  the  claim  is 
justly  due,  that  no  payments  have  been  made  thereon,  and  that 
there  are  no  ofiFsets  against  the  same   to  the  knowledge  of  the 
claimant.     If  the  €»xecutor  or  administrator  doubts  the  justice  of 
any  such  claim,  he  may  enter  into  an  agreement  in  writing  with 
the  claimant  to  refer  the  matter  in  controversy  to  one  or  more 
disinterested  persons,  to  be  approved  by^  the  surrogate.     On  filing 
such  agreement  and  approval  in  the  office  of  the  clerk  of  the  bu- 
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AIITICLK    SKVKXTII. 

Foreign  toiUa;  ancillary  letters. 

Sec.  2G94.  Testamentary  dtKposltionH ;    what   law  guvcrua. 

2(S95.  Ancillary  letttera  upon  foreign  probate. 

2UUU.  id. ;   upon  foreign  grant  of  adiulnlHtratiou. 

2U9T.  To  wUoiu  ani'lllury   lettiTH  KruuttKl. 

2U0».  Petition :   citation. 

20i)U.  Hearing:  wN-urlty. 

2/iiu.  IVrKoiiH   acting   under  ancillary   Icttcra   muat   transmit   asfietii. 

2701.  id. ;  wlieu  tbey  may  be  directed  to  (lay,  etc.,  without  trauamlaaloiu 

27«>2.  Id.  ;  gi'iKTol  powers  and  dntlet*. 

27o:i,  Ue<'ordlug  wiilK  proved   in   otlier  Rtateii.   etc. 

2704.  I'hiktm  r('4'ortle<i,  etc.;  how  untlientlcatcd. 

27or>.  LUe|>caled.J 

S  2<WM.  I  Uenealed  by  L.  lfK>0,  eb.  18.  See  Consolidated  Laws, 
tit.  Deoedeut  Estate  Law,  §  47.1 

S  :tO»5.  .[Am*a,  INKM,  lOOO.]  Ancillary  letters  upon  for- 
eiirsi   i#rubute. 

Wbere  a  will  of  porsoual  property,  luade  by  a  person  wbo  re- 
sided without  the  State  at  tUe  time  of  the  execution  thereof,  or 
at  the  time  of  his  death,  has  been  admitted  to  probate,  within 
the  foreign  country,  or  within  the  state,  or  the  tiTritory  of  the 
Unites  States,  where  it  was  executed,  or  where  the  testator 
resided  at  the  time  of  his  death;  the  surrogate's  court,  having 
jurisdiction  of  the  estate,  must,  upon  an  application  made  as 
prcHi-ribed  in  this  article,  accompanied  bj*  a  copy  of  the  will, 
and  of  the  foreign  letters,  if  any  have  been  issued,  authenticated 
as  prescribed  in  section  forty-five  of  the  decedent  estate  law. 
record  the  will  and  foreign  letters,  atid  issue  thereupon  ancillary 
letters  testamentary,  or  ancillary  letters  of  administration  with 
the  will   annexed,   as  the  case  requires. 

2  R.  S,  67,  1  OSa  (2  Fxlra.  08 1;  L.  1S40.  ch.  384.  |  2  (4  Edm.  501); 
I..  ISSN.  cIj.  4[)o.  Am'd  liy  L.  lUtM,  ch.  0.").  f  3.  See  note  75  of  notes  of 
Hoard   of  Statutory  CouKolidatlon  at  end  of  cmle. 

X  JtOiHI.  [Am*d,  IHHH,  11M>9.1  i«1.|  upon  foreign  arrant  of 
adiiiinlNtrutlon. 

Uixm-  the  application  by  the  party  entitled,  as  hereinafter  pro- 
vided, or  by  his  duly  authorized  attorney  in  fact,  made  as  pre- 
scrilicd  in  this  article,  to  a  surrogate's  cotirt  having  jurisdiction 
of  the  estate,  and  upon  the  presentati(m  of  a  copy,  authenticated 
as  prescribed  in  section  forty-tive  of  the  decedent  estate  law,  of 
Irtlors  of  administration  upon  the  estate  of  a  decedent  who  re- 
sidiul,  at  the  time  of  his  death,  without  this  State,  but  within 
the  Ui.itcd  States,  granted  within  the  state  or  territory  where 
the  (lecrdent  so  resided,  or,  in  cases  where  the  decedent,  at  the 
lime  of  his  death,  resided  without  the  I'nited  State.s,  upon  the 
proscn*ation  to  such  surrogate's  court  of  satisfactory  proof  that 
the  party  so  api)lyiug,  either  personally  or  by  such  attorney  in 
fact,  is  entitled  to  the  possession  in  the  foreign  country  of  the 
personal  estate  of  such  decedent,  the  surrogate's  court  to  which 
such  copy  of  such  foreign  letters  so  authenticated,  or  siich  proof 
is  so  presented,  must  issue  ancillary  letters  of  adminisrnition, 
in  accordance  with  such  application,  except  in  the  following 
cases: 

1.  Where  ancillary  letters  have  been  previously  issued,  as  pre- 
scribed in  the  last  section. 

2.  Where  an  application,  for  loiters  of  administration  upon 
the   estate,   has   l»een   made   by    a    relative   of  the  decedent,   who 
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is  legally  competent  to  act,  to  a  surrogate's  court  of  this  State, 
baring  jurisdiction  to  grant  the  same;  and  letters  have  bet?n 
grunted  accordingly  or  the  application  has  not  been  finally  dis- 
posed of. 

2  R.  S.  75.  I  31  (2  EUm.  77)  ;  L.  1888,  ch.  405.  Am'd  by  L.  1909.  oh. 
Co,  I  3.  See  note  76  of  notes  of  Board  of  Statutory  Conitolldatlon  at  end  of 
cvde. 


f  2607.    [Am'd,  1881.]  To  ^hom  ancillary  lettem  irranted. 


directed  to  the  persons  so  appointed,  or  to  those  who  are  com- 
petent to  act  and  qualify.  If  all  are  incompetent,  or  fail  to 
qualify,  or  in  a  case  where  such  an  appointment  is  not  made, 
ancillary  letters  testamentary,  or  ancillary  letters  of  administra- 
tion, issued  as  prescribed  in  this  article,  must  be  directed  to  the 
person  named  in  the  foreign  letters,  or  to  the  person  otherwise 
rnlitled  to  the  possession  of  the  personal  pniperty  of  the  de- 
cedent, unless  another  person  applies  therefor,  and  tih^s  with 
lis  i>etitit>n,  an  instrument,  executed  by  the  foreign  executor  or 
cdniinistrutor,  or  person  otherwise  entitled  as  aforesaid;  or  if 
there  are  two  or  more,  by  all  who  have  qualified  and  are  acting; 
a:id  also  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded  in  the  county,  authorizing  the  petitioner 
to  receive  such  ancillary  letters;  in  which  case,  the  siUTOgate 
must,  if  the  petitioner  is  a  fit  and  competent  person,  issue  such 
Utters  directed  to  him.  Where  two  or  more  pcrs!)ns  are  named 
in  the  foreign  letters,  or  in  an  instrument  executed  as  prescri}»ed 
in  this  secticm,  the  ancillary  letters  may  be  directed  to  either 
or  any  of  them,  without  naming  the  others,  if  the  others  fail  to 
qualify,  or  if,  for  good  cause  shown,  to  the  surrogate's  Batisfac- 
tiou,  the  decree  so  directs. 

JU  1863.  ch.  403.  {  1  <6  Edm.  144). 

I  :MH)8,  [Am'd,  18»0,  IDlO.l     Petition  $  citation. 

An  application  for  ancillary  letters,  testamentary,  or  ancillarj^ 
letters  of  administration,  as  prescribed  in  this  article,  must  be 
made  by  petition.  Upon  the  presentation  thereof,  the  surrogate 
must  ascertain,  to  his  satisfactiviU,  whether  any  creditors,  or  per- 
sons claiming  to  be  creditors  of  the  decedent  reside  within  the 
State;  and  if  so,  the  name  and  residence  of  each  creditor,  or  per- 
son claiming  to  be  a  creditor,  so  far  as  the  same  may  be  asoei  ■ 
tained.  Unless  such  creditors  shall  tile  duly  ac'knowledged 
waivers  of  the  issuance  and  service  of  citation,  he  must  there- 
upon issue  a  citation,  direi*ted  to  each  person  whose  name  and 
residence  have  been  so  ascertained  and  who  has  not  waived  the 
issuance  and  service  of  .sufh  <'itulion.  The  surrogate  may  also 
in  his  discretion  issue  a  citation  directed  generally  to  all  cred- 
itors, or  persons  claiming  to  be  creditors,  of  the  decedent.  Any 
such  person,  although  not  cited  by  his  name,  may  appear, 
and  contest  the  application,  and  thus  make  himself  a  party  to 
the  special  proceeding.     (See  Tax  I-.,  I  228.) 

Td.,  If  2  and  3  (6  Kdm.  141);  I*  1899,  ch.  717;  L.  1910,  ch.  234,    In  effect 
.Sopt.   1.   1910. 

f   2090.  Hcfirlnflr:   necnrlfjr. 

I'^pon  the  return  of  the  citati'm,  the  surrogate  must  ascertain, 
as  nearly  as  he  can  do  so,  tin   amount  of  (Ichts  due,  or  claimed 
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to  bo  due,  from  the  decedent  to  residents  of  the  State.  Before 
ancillary  letters  are  issued,  the  person,  to  whom  they  are  awarded 
must  <iujilify,  ah  prescribed  in  article  fourth  of  this  title,  for  tht- 
qualification  of  an  administrator  upon  the  estate  of  an  intestate, 
except  that  the  penalty  of  the  bond  may,  in  the  discretion  of  the 
surrogate,  oe  in  such  a  sum,  not  exccediiiff  twice  the  amount 
^^  hich  appears  to  be  due  from  the  decedent  to  residents  of  the 
8rrtto.  afe  will,  in  the  HltfrOgftto's  opinion,  etfectufllly  secure  the 
payment  of  those  debts;  or  the  sums  which  tbe  resident  crnl- 
itors  will  be  entitled  to  receive,  from  tbe  pernona  to  whom  th«j 
letters  are  issued,  upon  an  Hccountiug  and  distribution,  either 
within  the  State,  or  within  the  jurisdiction  where  the  principal 
letters  were  i«Mied. 

L.  isr,3,  rh.  4o:;.  part  of  |  i. 

S  27(M>.  I'erMoiiM  aetlnjc  nu«1or  niivillary  leitem  must 
trnnnitilt   iiiiN<>tii. 

1  Ih|  i)ers«m  to  whtun  ancillary  letters  are  issued,  as  prescri!K»d 
in  this  article,  must,  un^li  ss  otherwise  directed  in  the  dccnv 
awarding  the  Icttcis;  or  in  a  dccni'  made  upon*  an  accounting: 
t>r  by  an  order  of  the  sin-Kijratc.  made  during  the  admini8traiiou 
of  the  ('Stale;  ov  by  the  jw(l;xmeiit  or  order  of  a  court  of  record, 
in  an  action  to  whi<-h  that  person  is  a  party;  transmit  the  money 
and  otiier  pcrsotial  property  of  the  decedent,  received  by  hmi, 
afK'r  the  lettt  rs  nic  isstied.  or  then  in  liis  han<ls  in  another 
capacity,  to  the  St.itc.  teiritory,  or  country,  where  the  nrincipal 
1'  ttcrs  were  ;;rsinted,  tf>  be  dispose<l  of  pursuant  to  the  lawh 
thereof.  >*oney  or  other  property,  so  transmitted  by  him,  at 
any  time  before  lu»  is  so  directed  to  retain  it,  inust  be  allowed 
to  him  upon  an  accounting. 

i  »f01.  Id.t    T»li«»n    ilivy    tnny    b^    direct od    to    par*    <P<e., 

'«>l<lio;it    truuvaniMaiidu. 

The  surro;:ate's  court,  or  any  court  of  th«  Htate,  -which  has 
jurisdiction  of  an  actKUi  to  pH)cnM*  an  accountiiiK.  or  a  juilguieut 
<'onstruiiij:  the  wilt.  Inay.  in  a  projaT  case,  by  its  ju<lsmeut  or 
decree,  direct  a  person,  to  whom  oueilla I y  letters  are  fsRuetl  as 
pr»  seribetl  in  this  artiel*'.  to  pay,  out  of  th<»  money  or  tht»  nvaiiK 
of  the  propoity.  rereivfMl  by  him  under  the  ancillary  lettery,  and 
with  wlii«  1)  l;e  i<  <  h;irt»eai»le  upm  his  acc<iuutinjf,  the  debts  of 
the  de"MJ.  lit,  •lite  to  er".!ii.>rs  resiiliiitf  within  the  State;  or,  if 
the  nni'Miiif  of  Mil  the  <lecedr-m's  debts,  here  flnil  elst'where, 
eveeeds  thr'  aeionnt  of  all  tlu»  tlee<Mleid*s  personal  Jifoperty,  np- 
pdeahle  thereto,  {o  \>:\\  such  a  sutm  to  each  creditor,  rexidinc 
within  the  State,  as  e<pials  tlint  creditor'.H  share  of  all  the  d-K- 
trilmtJilile  assets,  or  fo  distrihiite  the  sjime  amoufir  lejratres  or  next 
of  kin.  or  other\\i^<'  <lisp  )>e  <>f  the  same,  as  justice  reriuires. 

?    2702.    I<1.)   K^encrnl    iiOworN   ntid    dutl^ii. 

'ihe  i>r(ul<l<ns  •»''  this  cliMpter,  relating  l<»  tbe  riffhts,  powers, 
diitits.  antl  lini'iliti«*<  of  an  eNeeninr  or  a«lnnnisirat<»r.  aij»jdy  to 
a  person  to  \>h'>in  amilhiry  h-iieis  are  KiJni1t»cl.  af*  prescrib'd  in 
this  article:  r\e;'pt  tliosp  ciuitaified  iii  1itl«»  tiftli  then'of;  or  where 
siMM-ijil  pr  i\i<iMii  is  oihi'r\\i><'  n>ad<»  in  this  article:  (>r  where  a 
contrary  intent  is  expressed  in.  or  plainly  to  be  inferred  from, 
llie  <'ont(  \t. 

M  ;:70.'?-270i.  iPuiM'aled  l.v  T..  IHoO.  cb.  1«.  gee  Consolidated 
Ln\^ti,   tit.  Ib'cedeiit   Kstnte   I. aw,    §{i{   44  4.").] 

S  2705.    [Repealed  by  U  ISSS.  eh.  4!r>.] 
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(Added  by   L.   1909,   ch.   66.) 
Probate  of  foreign  xcills. 

Bee.  2705.  Probate  of  foreign  wills  lu   thlH  state. 

f  STOS:  ProbHie  of  fo^elftH  Trlllii  lii   ilil«  mtvite. 

The  last  will  and  tefltametit  of  any  person  being  a  citizen  of 
the  United  States,  or,  if  foni ale.  trhose  father  or  husband  pre- 
viously shall  have  declared  his  intention  to  become  such  citizen, 
who  Khali  have  died,  or  hereafter  shall  die,  while  domiciled  or 
resident  within  the  Ignited  Kinjfdom  of  Great  Britain  and 
Ireland,  or  any  of  its  dtpenjlencics,  which  shall  affect  prop- 
erty within  this  state,  and  which  shnU  have  been  duly  proven 
within  such  foreign  jurisdiction,  and  there  admitted  to  probate, 
nhall  be  admitted  to  probate  in  a*iiy  county  of  this  state 
wherein  shall  be  any  property  affected  thereby,  Upon  filinc  in 
the  office  of  the  Burrog'at^  of  such  couaty,  and  there  recording?, 
a  copy  of  such  last  will  and  testament,  certified  tinder  the 
hand  and  se«l  of  a  con«ul-??eneral  of  the  United  Stat^  resi- 
dent within  such  foreign  jurisdiction,  tn.tcther  with  the  ^iroofs 
of  the  said  last  will  dtid  testament,  made  and  accepted  within 
such  foreign  jurisdiction,  certified  in  like  matiner;  atid  letter! 
teetAiueiitflry  of  »uch  last  will  and  testament  shall  be  issued 
to  the  percKAs  named  therein  to  he  the  executors  and  trustees, 
or  either,  thereof,  or  to  those  t)f  them  who,  prior  to  the  issu- 
ance of  such  letters,  by  formal  reminciatiou.  duly  acknowledged 
or  Oroveo  ia  the  manner  prescribed  by  law,  shall  not  have 
renounced  the  trust  therein  devolves!  up(m  them;  provided,  that 
before  any  such  will  shall  be  admitted  to  probate  m  any  county 
of  this  state,  the  same  proceedings  shall  be  had  in  the  surro- 
fiate>  Qoitrt  of  the  proper  countj-  as  are  required  bf  latr  U]}on 
the  proof  of  the*  last  will  and  testament  of  a  resident  of  this 
state  who  shall  hate  died  therein;  except  that  there  need  be 
cited  npon  such  probate  proceedings  only  the  beneficiaries  named 
in  such  will. 

Aflded  by  fi.  1909,  eh.  «5.  t>«»rIvat!on  —  T..  1894.  ch.  TBI.  {  1.  See  note 
25  of  ootefi  of  Boanl  of  Statotorj-  ConooUdatlon  at  end  of  cods. 
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TITLB  lY. 

Proceedinip*  by  or  against   an   executor   or    administrator 
touching  the  admimstration  and  settlement  of  the  estate. 

Article  1.  Aid,  BuperTlsion,  and  control  of  an  ezecntor  or  admlnlatrator. 
2.  Accounting;  and  settlement  of  the  estate. 

ARTICLE  FIRST. 

Aid,  supervisionf  and  control  of  an  executor  or  administrator. 

See.  2706.  Liability  of  persons  nnanthorlied  to  act  as  executors  or  admlmle- 
trators. 
2707.  Proceedings  to  discoTer  property  withheld,  etc. 
27(A.  Order;  serrice  of  citation  and  order;  officers  who  may  act  1a  nr- 

rogate'e  absence. 
2700.  Examination  and  decree. 

2710.  Security  to  prevent  decree;  warrant  to  seise  ptopttty. 

2711.  Appointment  of  appraisers  and  appraisal. 

2712.  What  shall  be  deemed  assets. 

2713.  Exemption  for  widow  and  children. 

2714.  Contents  of  inventory. 
2716.  Return  of  Inyentory. 

2716.  Id.;  how  compelled. 

2717.  Sale  of  personal  property. 
271  A.  ARoertalnment  of  debtn. 

271Aa.  (Maims  aKainst  executor  or  ailmlnistrator. 

2719.  Paymont  of  debts. 

2720.  Apportionment  of  n>ntH,   annuities  and  dlrldeikUb 

2721.  Payment  of  legacies. 

I  270e.  [Am'd,  1893.]  Liability  of  persons  wnavthorlBed 
to  act  as  executors  or   administrators. 

Every  person  becoming  jwasessed  of  projjerty  of  a  testator  or 
intestate,  without  being  thereto  duly  authorised  as  executor  or 
administrator,  or  without  authority  from  the  executor  or  admin- 
istrator, is  liable  to  account  for  the  full  valne  of  anoh  property 
to  every  person  entitled  thereto,  and  shall  not  be  allowed  to 
retain  or  deduct  therefrom  any  debt  due  to  him. 

L.   1883.   ch.   686. 


I  2707.  [Am'd,  1888,  IMMI.]    Proooedlavfl  to 
erty  ^vlthheld,  etc. 

An  executor  or  administrator  may  present  to  the  surrogate's 
court,  from  which  letters  were  issued  to  him,  a  written  petition 
duly  verified  setting  forth,  on  knowledge,  or  information  and 
belief,  any  facts  tending  to  show  that  money  or  other  personal 
property  which  should  be  delivered  to  the  petitioner,  or  included 
in  an  inventory  or  appraisal,  is  in  the  iKissession,  under  the  con- 
trol or  within  the  knowledge  or  information  of  a  person  who 
withholds  the  same  from  him;  or  who  refuses  to  impart  knowl- 
edge or  information  he  may  have  concerning  the  same,  or  to 
disclose  any  other  fact  which  will  aidtsuch  executor  or  adminis- 
trator in  making  discovery  of  such  property,  so  that  it  cannot 
be  inventoried  or  appraised;  and  praying  an  inquiry  respecting 
it,  and  that  the  person  complained  of  may  be  cited  to  attend 
the  inquiry  and  be  examined  accordingly,  and  to  deliver  the  prop- 
erty if  in  his  control.  The  petition  may  be  accompanied  by  an 
affidavit  or  other  evidpnce  written  or  oral  tending  to  support  the 
allegations  thereof.  If  the  surrogate  Is  satisfied,  on  the  papers 
to  presented,  that  there  are  reasonable  grounds  for  the  inquiry, 
ho  must  issue  a  citation  iicconiiii^ly;  wliich  may  be  made  r(»turn- 
ablc  forthwith,  or  at  a  future  time  ti.\ed  by  the  surrogate,  and 
may  be  served  at  any  time  before  the  hearing.  Where  the  per- 
s»ou  ur  any  of  the  v^rbous,  to  be  cited  dors  nut  reside,  or  ib    not 
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within  the  county  of  the  surrogate,  the  citation,  in  the  surrogate's 
discretion,  may  require  him  to  appear  at  a  specified  time  and 
place  within  the  county  where  he  resides  or  is  served  before  the 
sarrogate  of  that  county. 

U  1803.  ch.  68G;  L.  1903»  ch.    626.    In  effect  Sept.  1,  1003. 
I  2708.    [Am*d,  1893, 18&5, 1908.]      Order;  service  of  citation 
and  order;  officers  "vrho  may  act  in  snrrofirate's  absence. 

The  surrogate  must  annex  to  or  endorse  upon  the  citation  an 
order  requiring  the  party  cited  to  attend  personally,  at  the  time 
and  place  therein  specified.  The  citation  and  order  must  be  per- 
sonally served,  and  service  thereof  is  ineffectual,  unless  it  is  ac- 
companied with  payment  or  tender  of  the  sum  required  by  law 
to  be  paid  or  tendered  to  a  witness  who  is  subpoenaed  to  attend 
a  trial  in  the  supreme  court. 

L.  1803,  clL  e86:  L.  1805.  ch.  946;  L.  1903,  ch. '  638.    In  effect  Sept.  1,  1003. 

i  2709.   [Am*d,  1893,  1003.]     Examination  and  decree. 

On  the  attendance  of  a  person  to  whom  a  citation  is  issued, 
as  prescribed  in  this  article,  he  may  submit  an  answer  duly  veri- 
fied showing  cause  why  the  examination  should  not  proceeds 
The  surrogate  may  then  dismiss  the  proceeding  or  direct  the 
examination  to  proceed.  In  the  latter  case  he  must  be  sworn 
to  answer  truly  all  questions  put  to  him,  touching  the  inquiry 
prayed  for  in  the  petition;  and  he  may  be  examined  fully  and  at 
large  respecting  property  of  the  decedent,  or  of  which  the  dece- 
dent had  possession  at  the  time  of  or  within  two  years  before 
his  death.  A  refusal  to  attend  or  be  sworn,  or  to  answer  a 
question  which  the  surrogate  deternfines  to  be  proper,  is  punish- 
able in  the  same  manner  as  a  like  refusal  by  a  witness  sub- 
poenaed to  attend  a  hearing  before  the  surrogate.  The  extent 
of  the  examination  shall  be  in  the  discretion  of  the  surrogate. 
If  the  witness  is  examined  concerning  any  personal  communica- 
tion or  transaction  between  himself  and  the  decedent,  all  objec- 
tion under  section  eight  hundred  and  twenty-nine  to  his  testimony 
as  to  the  same  in  future  litigation  is  waived.  Either  party  may 
produce  further  evidence,  in  like  manner  and  with  like  effect  as 
on  a  trial. 

Old  sections  2710-2712  consoUdsted;  L.  1893,  ch.  686;  L.  1003,  ch.  826.  In 
effect  Sept.  1,  1003. 

I  2710.  [Am'd,  1893,  1903.]  Seenrlty  to  prevent  decree; 
vrajrrant  to  seise  property. 

If  the  facts  admitted  by  the  witness  show  that  he  is  in  the 
control  of  property  to  whose  immediate  possession  the  petitioner 
is  entitled,  the  surrogate  may  decree  that  it  be  delivered  to  the 
petitioner.  If  the  witness  admits  having  the  control  of  the 
property,  but  the  facts  as  to  the  petitioner's  right  are  in  dispute, 
the  proceeding  shall  end,  unless  the  parties  consent  to  its  deter- 
mination by  the  surrogate,  In  which  case  it  shall  be  so  deter- 
mined. 

Old  sections  2713-2714  consolidated;  L.  1803,  ch.  686;  L.  1903,  ch.  63ft.  In 
effect  Sept.  1,   1003. 

I  2711.  [Am'd,  1898,  1901.]  Appointment  of  appraisers  and 
appraisal. 

On  the  application  of  an  executor  or  administrator,  the  surro- 
gate, by  writing,  mi?st  appoint  two  disinterested  appraisers,  as 
often  as  may  be  necessary,  to  appraise  the  personal  property  of  n 
deceased  f^rson,  who  shall  be  entitled  to  receive  a  reasonable 
compensation  for  their  servi«'es,  to  be  allowed  by  the  {surrogate, 
not  exceeding  for  each  the  sum  of  five  dollars  for  each  day  actu- 
ally employed  in  making  appraisement,  in  addition  to  expenses 
aetnally  and  necessarily  Incurred.    The  number  of  days*  services 
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that  he  be  cited  to  show  cause  why  such  a  decree  should  not  be 
made.  If  the  surrogate  is  of  the  opinion  that  sufficient  cause  is 
showii,  ho  must  issue  a  citation  accordingly.  On  the  return  of 
the  citation,  the  surrogate  must  make  such  a  decree  in  the  i>rem- 
ises  as  justice  requires.  In  a  proper  case  the  decree  may  require 
the  executor  personally  to  pay  the  value  of  the  property,  or  the 
amount  of  the  injury  thereto.  The  decree,  made  on  a  judicial 
settlement  of  the  account  of  an  executor  or  administrator,  may 
award  to  a  surviving  husband,  wife,  or  child,  the  same  relief 
which  may  be  awarded,  in  his  or  her  favor,  on  a  petition  pre- 
sented as  prescribed  in  the  last  section. 

L.  ISOi,  ch.  686. 

f  42725.   (Allied,  1803,  1011.]     Intermediate  accoantlnic. 

An  executor  or  administrator  at  any  time  may,  voluntarily, 
file  in  the  surrogate's  office  an  intermediate  account,  and  the 
vouchers  in  support  of  the  same.  In  either  of  the  following 
cases,  the  surrogate  may,  in  his  discretion,  make  an  order,  re- 
quiring an  executor  or  administrator  to  render  an  intermediate 
account : 

1.  Where  an  application  for  an  order,  permitting  an  execution 
to  issue  on  a  judgment  against  the  executor  or  administrator,  has 
been  made  by  the  judgment  creditor,  as  prescribcni  in  section  182G 
of  this  act. 

2.  On  the  return  of  a  citation,  issued  on  the  petition  of  a  judg- 
ment creditor,  praying  for  a  decree,  granting  leave  to^  issue  an 
execution  on  a  judgment  rendered  against  the  decedent  in  his  life- 
time, as  prescribed  in  section  1381  of  this  act. 

3.  On  the  return  of  a  citation,  issued  on  the  petition  of  a 
creditor,  or  person  entitled  to  a  legacy,  or  other  pecuniary  pro- 
vision, or  a  distributive  share,  or  of  the  attorney-general,  praying 
for  a  decree  directing  payment  thereof,  as  prescribed  in  section 
2722  of  this  act. 

4.  Where  eighteen  months  have  elapsed  since  letters  were  is- 
sued, and  no  special  proceeding,  on  a  petition  for  a  judicial  set- 
tlement, of  the  executor's  or  administrator's  account,  is  pending. 

Alu'd  by  L.   1803,   ch.  080;  L.   1011,   ch.   430,   In  eflfect  Sept.  1,  1911. 

i  2720.  [AmM,  180S.1  IVIien  sarrogrnte  mar  require  J«i-> 
dieial  Mettlement  of  accoant. 

In  either  of  the  following  cases,  the  surrogate's  court  may, 
from  time  to  time,  compel  a  judicial  settlement  of  the  ac<M>unt  of 
an  executor  or  administrator. 

1.  Where  one  year  has  expired  since  letters  were  issued  to  him. 

2.  Where  letters  issued  tn  him  have  been  revoked,  or,  for  any 
other  reason,  his  [)owers  have  ceased. 

3.  Where  a  decree  for  the  disposition  of  real  property,  or  of  an 
interest  in  real  property,  has  been  made,  as  prescribed  in  title 
fifth  of  this  chapter,  and  the  property,  or  a  part  thereof,  has  lieen 
disposed  of  by  him,  pnrsiiant  to  the  (l«»cree. 

4.  Where  he  has  sold,  or  otherwise  disposed  of  any  of  the  de- 
cedent's real  property,  or  the  rents,  profits,  or  proceeds  thereof, 
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pnrsiiaiit  to  a  power  contained  in  the  dwedent's  will,  where  one 
year  baa  elapsed  sinct  letters  were  issued  to  him. 

The  surrogate's  court  may  comoel  a  judicial  settlement  of  the 
Account  of  a  temporary  administrator  at  any  time.  It  may  also 
compel  a  judicial  settlement  of  the  account  of  a  freeholder,  ap- 
pointed to  dispose  of  a  decedent's  real  property,  or  interest  in 
r^l  property,  as  prescribed  in  title  fifth  of  this  chapter,  in  like 
manner  as  where  the  same  has  been  disposed  of  by  the  executor 
or  administrator. 

lu  1883,   ch.  680. 

S  2727.  fAm'd,  18fKt,  lfM>l,  1011.}  Citation |  ordor  to  ac- 
count and  vroccedinQra  thereon. 

A  petition  praying;  for  the  judicial  settlement  of  an  account, 
and  that  the  executor  and  administrator  be  cited  to  show  cause 
why  he  should  not  render  and  settle  his  account,  may  be  pre- 
sented, in  a  case  prescribed  in  the  last  section,  by  a  creditor  or 
a  person  interested  in  the  estate  or  fund,  including  a  child  born 
after  the  making  of  a  will;  or  by  any  person,  in  behalf  of  an  in- 
fant so  interested;  or  by  a  surety  in  the  oificial  bond  of  the  per- 
son required  to  account,  or  the  legal  representative  of  such  a 
surety,  or  by  the  attorney-general,  in  any  case  where  the  dece- 
dent died  intestate  as  to  any  of  his  estate,  leaving  no  known  heirs 
or  next  of  kin.  (hi  the  presentation  of  such  a  petition,  a  citation 
must  be  issued  accordingly;  except  that  in  a  case  specified  in  sub- 
division first  of  the  last  section,  if  the  petition  is  presented  within 
eighteen  months  after  letters  were  issued  to  the  executor  or  ad- 
ministrator, the  surrogate  may  entertain  or  decline  to  entertain  jt. 
in  his  discretton.  On  the  return  of  a  citation  issued  as  prescribed 
in  either  of  the  foregoing  sections  of  this  article,  if  the  executor 
or  administrator  fails  either  to  appear,  or  to  show  good  cause  to 
the  contrary,  or  to  present  in  a  proper  case,  a  petition  as  pre- 
scribed in  the  next  section,  an  order  must  be  made,  directing  him 
to  account  within  such  a  time,  and  in  such  a  manner  as  the  surro- 
gate prescribes,  and  to  atiend,  from  time  to  lime,  before  the  sur- 
rogate, for  that  purpose.  The  executor  or  administrator  is  bound 
by  such  an  order,  without  service  thereof.  If  he  disobeys  it  the 
surrogate  may  issue  a  warrant  of  attachment  against  him.  and 
hi8  letters  may  be  revoked,  as  where  a  warrant  of  attachment 
Is  issued  to  compel  the  return  of  an  inventory.  If  it  appears 
that  there  is  a  surplus,  distributable  to  creditors  or  persons  inter- 
ested, the  surrogate  may,  at  any  time,  issue  a  supplemental  cita- 
tion, directed  to  the  persons  who  must  be  cited,  on  the  petition 
of  an  executor  or  administrator  for  a  judicial  settlement  of  his 
account,  and  requiring  them  to  attend  the  accounting.  The  pend- 
ency of  a  proceeding  against  an  executor  or  administrator  to 
compel  him  to  account  does  not  preclude  him  from  presenting  a 
{petition  as  prescribed  in  the  next  section.  If  such  petition  is 
presented  at  or  before  the  return  of  a  citation  in  and  as  pre- 
scribed in  either  of  the  foregoing  sections  of  this  title,  the  cita- 
tion issued  thereon  need  not  be  directed  to  petitioner  in  the  special 
proceeding  pending  against  the  executor  or  administrator,  and 
the  two  proceedings  must  be  consolidated.  The  surrogate  may. 
In  his  discretion,  and  on  such  terms  as  may  be  just,  direct  the 
consolidation  of  any  two  or  more  of  such  proceedings  pendinsr 
before  him,  and  such  consolidation  does  not  affect  any  power  of 
the  surrogate  which  might  be  exercised  in  either  proceeding. 

Ani'd   by   I..    l»M,   cU.   086;   U   19<J1.   cli.   4aS;   L.   1911,   ch.   432,   In   effect 
Sept.    1,    1911. 
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S  !i7'2H.  [  iiirq,  1H&.%,  tf»|l,  %UV4')     B^ecntom,  riP-  IPUkt:  a^- 
tftl«m   for  Jniltvlal   xeftlemrut;   citation   tUer^UpW/ 

I  In  either  of  the  following  cases  an  executor  or  adnunietrator 
I  may  present  to  the  surrogjite'e  court  hii^  ucconiU  and  a  written 
pt^titiou  duly  verified,  praying  that  his  account  uiav  be  judicially 
Settled;  and  that  the  surdities  in  his  official  bond  or  the  legal 
repreHentatives  of  Huch  suretj'  and  all  creditors  or  person«i  claim- 
ing to  bo  creditors  of  the  decedent,  except  such,  as  by  vouchers 
annexed  to  the  account  filed,  appear  to  have  been  paid,  and  tho 
decedent's  husband  or  wife,  next  of  kin  and  legatees,  ii  any;  or, 
if  either  of  those  p<Tsons  had  died,  his  executor  or  adminlstVator, 
if  any,  and  the  attorn^^y-general  in  a  case  where  decedent  died 
intestate  a»  to  any  part  of  his  estate,  leaving  no  known  heirs  or 
next  of  kin,  shall  be  cited  to  attend  the  settlement;  but  where 
the  decedent  leaves  a  will  which  has  been  duly  admitted  to  pro- 
hate,  it  shall  not  be  necessary  to  cite  the  decedent*fl  next  of  kin, 
unless  they  are  also  legatees. 

1.  Where  one  year  has  elapsed  since  letters  were  issued  to 
such  executor  or  administrator. 

2.  Where  notice  requiring  all  persons  having  claims  asrainat  the 
deceased  to  exhibit  the  same  with  the  vouchers  thereof  to  audi 
executor  or  administrator  has  been  duly  published  according  to 
law.  If  one  of  two  or  more  co-executors  or  co-administrators  pre- 
sents his  account  and  a  petition  for  a  judicial  settlement  of  his 
separate  account,  it  must  pray  that  bis  co-executors  or  co-ad- 
ministrators may  also  be  cited.  IJnon  the  presentation  of  ac- 
counts and  a  petition,  as  prescribed  in  this  section,  the  surrogate 
must  issue  a  citation  accordingly.  On  the  return  of  a  citation, 
issued  as  prescribed  in  this  section,  the  surrogate  must  take  the 
account,  and  hear  the  allegations  and  proofs  of  iRe  parties,  re- 
specting the  same.  Any  party  may  contest  the  account,  with 
respect  to  a  matter  affecting  his  interest  in  the  settlement  and 
distribution  of  the  estate.  And  any  party  may  contest  an  inter- 
mediate account  rendered  under  section  twenty-seven  hundred 
and  twenty-five  of  this  act  in  case  the  same  ahaU  not  be  con- 
solidated pursuant  to  section  twenty-seven  hundred  and  twenty- 
seven  of  this  act.  A  creditor,  or  a  person  interested  in  the  entate, 
although  not  cited,  is  entitled  to  appear  on  the  hearing,  and  thus 
make  himself  a  party  to  the  proceeding.  When  letters  issued  to 
an  executor  or  administrator  have  been  revoked,  he  may  pre- 
sent to  the  surrogate's  court  a  written  petition,  duly  vorin^, 
praying  that  his  account  be  judicially  settled,  and  that  his  suc- 
cessor, if  .1  successor  has  been  appointe<l,  and  the  other  persons 
specifled  in  this  section  be  cited  to  attend  the  settlement. 

.^m•<l  hy  U    1 «",".,  rh.  426;  L.  1011.  chs.  328  and  494;  U  1013.  ch.  S^'l^.  in 

?r..'<t  Apr.  9.  1012. 

«  1:7211.  lAnr  .  iNti»,  itM>i.j  Atuauvlt  ip  ^^epu^t^  v^o^^^. 
«irf»i  exttiiilni  iflon  «ilf  tiot'OuntluK  iMirty* 

To  each  jKoouiit,  filed  with  the  surrogate,  as  prescribed  in  tUi> 
nrtiole,  must  1  e  appended  the  affidavit  of  the  aucountiug  party. 
to  the  effe<*t  that  the  account  contains,  according  to  the  lu'>.i  oi 
Ids  knowledge  and    lulicf.   a   full   and   true   sUileuient  of  all   hi 
receipts  and  disbiirseiuenis  on  ae<<mnt  of  tlio  cslnte.  of  the  \\* 
cedent;  and  of  all   money  and   oUkt  property   bclaugiufi  to.  t'  •» 
estate,  which  have  con»e  to  his  hand*,  or  wliith  have  luM^n  re- 
ceived by  any   other  person,   by   ni>i  order  or  authority,   for   bis 
use;   and   that  he  does   not   know   of  any  exrpr  or  oo^Usian  in 
the  account,  to  the  prejudice  of  any  creditor  gf,  or  nirt^jm   In- 
terested in,  the  estate  of  the  decedent.    On  an  accounting  t)y  an 
executor   or   administrator,    the  accounting  party   must   prody**^ 
and  file  a  voucher  for  every  payment,  except  in  one  of  the  tol- 
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I  %.  He  vo^%j  be  i^Uowe<i,  viftPUt  a  vmuji^r,  any  proper  item  of 
f  q^p^a'drttff^  UQ^  tixce«dfu^  t^^nty  do.U^rv,  \t  it  w  aupported  by 
j  hXn  Qwv^  iiucov^tri^dl^^e^  ^^\h  »t(iUiig  positively  the  fact  of  j^y- 
m>Dti  and  s|j^ecifyiug  wben  Qnt)  to  wflom  tne  paymept  vaa  made; 
out  all  th^  itt^iii?  i«o  a|lQ>yed  againi^^  an  evtat^t  on  all  the  ac- 
countings qC  all  tbe  pi^e^i^torjj  or  ft^mmistratorii,  sbfiH  not  excfied 
flve  huflured  dollar*. 

2.  I^  lie  proves,  oy  hw  pwn  ofith  or  i^nother's  te*timQpy,  thfit 
h^  <^id  ;^ot  take  a  yoncher  whru  lio  wade  the  payinent;  or  that 
tl%^  TQucber  t^en  taUep  h^  J^im  has  bv»oii  lost  or  destroy od;  be 
iftay  be  allowed  any  item,  tbe  payment  pf  iiV^»t-Ji  ^^  satisfactorily 

t'jjOVejg  bj  tho  testimony  of  tbo  person  to  whom  he  made  it;  or, 
f  t^iat  p^rsttn  is  dead,  or  cannot,  after  diligent  senrch,  be  found, 
->y  (J^y  competent  evidence,  other  than  bi>J  own  oath,  or  that 
or  b^9  wjfft.  "But  an  aUo^vance  cannot  be  made,  as  specified  in 
this  sectipp,  nnless  tb^  ^urro^ate  ia  satisfied  that  the  charge  is 
correct  ai\d  just.  Ti»e  ^wrro^ate  may,  at  any  time,  ma^Le  an 
order  regiilnpg  the  accounting  party  to  make  and  file  his  account; 
or  to  attend  and  be  examined  imder  oath,  touching  his  receipts 
and  disbursements;  or  touching  any  other  matter  relating  to  nia 
administration  of  the  estate,  or  any  act  done  by  him  under  color 
«|  hit  J^tt^ra*  o?  after  tbci  doeodent's  death,  and  before  the  l^t- 
ters  were  issued;  or  touching  any  personal  property,  owned  or 
UfiXii  by  tlie  decedent,  at  the  time  of  his  d^th.  No  profit  shall 
be  made  by  an  executor  or  administrator  oy  the  increase,  nor 
•hall  he  anatain  any  loss  by  the  decrease,  without  his  fault,  of 
any  part  of  the  estate;  but  he  shall  account  for  such  increase, 
^nd  be  allowed  for  such  decrease  on  the  settlement  of  his  ac- 
counts. On  the  judicial  settlement  of  the  account  of  an  exec- 
ntor  or  adnilbistrator,  the  surrogate  may  allow  the  accounting 
IMirty,  for  property  of  the  decedent,  perished  or  lost  without  the 
fauit  of  the  accounting  party. 

3.  t4fl*?*»  %fH^%'li  Every  .  executor  or  administrator  shall 
pay,  out  of  the  first  ni^oneys  received,  the  reasonable  funeral  ex- 
PQii^a  of  decedent,  and  t^^  s^me  shall  be  preferred  to  all  debts 
^j^d  ^laims  against  the  deceased.  If  the  same  be  not  paid  within 
sixty  days  after  the  grant  of  letters  testamentary  or  of  admin- 
IftFation,  the  person  having  a  claim  for  such  funeral  expenses 
v^^y  present  to  tW  surrogate's  court  a  duly  verified  petition  pray- 
iiug  that  tVe  executor  or  administrator  may  be  cited  to  show  cau>c 
wny  he  siho^ld  not  be  required  to  make  such  payment  and  a  cita- 
tion ^huX\  be  issued  accordmgly.  If  upon  the  return  of  such  cita- 
tioiA  it  snail  ^p^ar  that  the  executor  or  administrator  has  received 
lOCajeya  belonging  to  tbe  estato  which  are  applicable  to  the  pay- 
Dsesnt  of  the  daivpa  for  funeral  expenses,  the  surrogate  shall,  unless 
th^  validity  of  tn^  claim  and  the  reasonableness  of  its  amount  are 
l^^mittedi  by  sncb  executor  or  administrator,  take  proof  as  to  such 
f^cts,  and  if  satisge^l  that  such  claim  is  valid  shall  fix  and  deter- 
louae  the  amount  due  thereon  and  shall  make  an  order  directing 
%hA  payment  within  ten  days  after  the  service  of  such  order  with 
noHcQ  ot  entry  thereof,  npon  such  executor  or  administrator  of 
tn^- claim  or  auc^  proportion  thereof  as  the  money  in  the  hands 
of  the  executor  or  administrator  applicable  thereto,  may  be  suffl- 
cient  to  satisfy*    It  it  shall  appear  that  no  money  has  come  into 
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the  hands  of  the  executor  or  administrator  the  proceedinsr  shall 
be  dismissed  without  costs  and  without  prejudice  to  a  further 
application  or  applications  showing  that  since  such  dismissal  the 
executor  or  administrator  has  received  money  belonging  to  the 
estate.  Such  application  shall  be  made  upon  a  duly  yerified  peti- 
tion  stating  the  facts  upon  which  the  belief  of  the  petitioner  that 
there  are  moneys  in  the  hands  of  such  executor  or  administrator 
applicable  to  the  payment  of  his  claim,  is  based.  Upon  such 
further  application  the  issuance  of  the  citation  shall  be  in  the 
discretion  of  the  surrogate  and  no  such  application  shall  be  made 
less  than  three  months  after  the  granting  or  denial  of  any  pre- 
vious application.  If  upon  any  accounting  it  shall  appear  that 
an  executor  or  administrator  has  failed  to  pay  a  claim  for  funeral 
expenses,  the  amount  of  which  has  been  fixed  and  determined  by 
the  surrogate  as  above  set  forth  or  upon  such  accounting  he  shall 
not  be  allowed  for  the  payment  of  any  debt  or  claim  against  the 
decedent  until  said  claim  has  been  discharged  in  full:  l3ut  sach 
claim  shall  not  be  paid  before  expenses  of  administration  are  XMiid. 
Sabd.  8  added  by  L.  1001,  cb.  293.    In  effect  Sept.  1.  1901. 


S  2780.   [Am'd,    180S,    190B.]   CommlMlonM   of  exeevtor   or 
admlnlatrator. 

On  the  settlement  of  the  account  of  an  executor  or  adminis- 
trator, the  surrogate  must  allow  to  him  fot  his  services,  and  if 
there  be  more  than  one,  apportion  among  them  according  to  the 
services  rendered   by   them  respectively,   over  and  above  his  or 
their  expenses:     For  receiving  and  paying  out  all  sums  of  money 
not    exceeding    one    thousand    dollars,    at    the    rate    of    five    per 
centum.     For  receiving  and  paying  out  any  additional  sums  not 
amounting  to   more   than   ten  thousand  dollars,   at   the   rate   of 
two  and  one-half  per  centum.     For  all  sums  above  eleven  thou 
sand  dollars,  at  the  rate  of  one  per  centum.     In  all  cases  such 
allowance  must  be  made  for  their  necessary  expenses  actually 
paid  by  them  as  appears  just  and  reasonable.     If  the  gross  value 
of  the  personal   property  of  the  decedent  amounts  to  one  hun- 
dred   thousand   dollars   or   more   each   executor   or   administrator 
is  entitled  to  the  full  compensation  on  principal  and   income  al- 
lowed  herein   to   a   sole   executor  or  administrator,   unless  there 
are  more  than  three,  in   which  case  the  compensation  to  which 
three  would  be  entitled  must  be  apportioned  among  them  accord- 
ing to  the  services  rendered  by  them,  respectively,  and  a  like  ap- 
portionment shall  be  made  in  all  cases  where  there  shall  be  more 
than  one  executor  or  administrator.     Where  the  will  provides  a 
specific  compensation  to  an  executor  or  administrator  he  is^  not 
entitled  to  any  allowance  for  his  services,  unless  by  a   W'ritten 
instrument  filed  with  the  surrogate,  he  renounces  the  specific  com- 
pensation.    Whore  successive  or  diflFerent  letters  are  issued  to  the 
same  person  on  the  estate  of  the  same  decedent,  including  a  case 
where  letters  testamentary,  or  letters  of  g<\neral  administration, 
are  issued  to  a  person  who  has  been  previously  appointed  a  tem- 
porary   administrator,    he    is    entitled    to    compensation    in    on^ 
capacity  only,  at  his  election,  except  that  where  he  has  received 
compensation  in  one  capacity  he  is  entitled  to  the  excess,  if  any. 
of  the  compensation  allowed  by  law.  above  the  snm  which  he  hat 
already  received  in  the  other  capacity. 

L.   1895,  cb.  695;  L.   1905,  ob.  328.     In  effect  April  25,  1006. 
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f  2781.  [Am*d,  1^95.]  Determination  of  clAlm  by  safro- 
K^tet  nunpeniiion  of  ntatnte  of  limltaftona  In  certatfn 
«sa»eii. 

Oil  the  judicial  settlenieDt  of  the  aorount  of  an  executor  or 
administrator,  lie  may  prove  au.v  debt  owing  to  him  hy  the  de- 
cedent. Where  a  contest  arises  Itetween  the  accounting  party 
and  any  of  the  other  parties  respecting  property  alleged  to  be^ 
long  to  tht-  I'Htate,  liut  to  which  the  actounting  party  lays  claim 
either  iudivi<iually  or  as  the  reifn'svntativi*  of  the  estate,  or  re- 
specting a  dt^bt.  ailleged  to  be  thie  by  the  accounting  party  to  the 
decedent,  or  by  tlu»  decedent  to  the  acc«»nnting  party,  the  contest 
luust,  except  '  where  the  claim  is  made  in  a  representative 
capacity,  in  which  case  it  njay,  be  tried  and  determineti  in  the 
Hnnie  manner  as  any  other  issue  arising  in  the  surrogate's  court. 

Front  the  di-^ath  »)f  the  decedent  until  the  first  judicial  .settle- 
ment of  the  accounts  of  the  exe<'Utor  or  administrator,  the  nin- 
ning  of  the  statute  of  limitations,  against  a  debt  dne  from  the 
decedent  to  the  accounting  party,  or  any  other  cause  of  action  in 
favor  of  the  latter  against  the  decedent,  is  susiH'udcd,  unless  the 
a<'t*onnting  party  was  appointed  on  the  revocation  of  former  let- 
ters i88ue<i  tot  another  person,  in  which  case  the  running  of  the 
statute  is  so  suspended,  fronu  the  grant  of  letters  to  him,  until 
the  first  judicial  settlement  <»f  his  account.  After  the  first  judi- 
cial settlement  of  the  account  of  an  executor  or  administrator, 
the  statute  of  limitations  begins  again  to  run  against  a  debt  due 
to  him  front  the  decedent,  or  any  other  cause  of  action  in  his 
fn vor  against  the  dece^lent. 

L.    ISJ)5,   ch.   505. 

i  2782.  IRei»ealed  by  L.  1(K>9,  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  §  98.] 

^  I  278a.    [Am*d,  1803,  1009.]    A«IJii«tment  of  adTancementn. 

Where  there  is  a  surplus  of  personal  property  to  be  distributed, 
and  the  advancement,  as  provided  in  section  ninety-nine  of  the 
ilecedcnt  estate  law,  consisted  of  pcrscmal  property,  or  where  a 
deficiency  in  the  adjustment  of  an  advancement  of  real  property 
it*  <'hnrgeable  on  pers»nal  property,  the  decree  for  distribution,  in 
the  surrogate's  court,  must  adjust  all  the  advancements  which 
have  not  been  previously  adjusted  by  the  judgment  of  a  court  of 
competent  jurisdiction.  For  that  purpose,  if  any  person  to  be 
affected  by  the  decree,  is  not  a  party  to  the  proceeding,  tlie  sur- 
rogate must  c*ause  him  to  be  brought  in  by  a  supplemental 
citation. 

X^  1893.  Qh.  686.  AmendiNl  by  L.  1009,  cb.  65.  Al9o  partly  repealed  by 
l^.  1909.  ch.  1^.  8<f  ConHoUdateU  LawN,  tit.  DtH-tHlfut  Estate  Law.  f  99. 
Sve  note  77  of  Dutes  ot'  Board  of  Statutory  CoiiBoUdatlon  at  end  of  code. 

i  2734.  [Repealed  by  L.  11X>1>,  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Kstate  Law,   §  100.] 

SS  2735-2741.     [Repealed,  L.  1893,  ch.  686.] 

f   2742.  Effect  of  Jadlctal  settlement  of  account. 

A  judicial  settlement  of  the  account  of  an  executor  or  adn^In* 
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iBtrator,  either  by  the  decree  of  the  surrogate's  court,  or  Upon  an 
Appeal  therefrom,  is  conclusive  eyidenee,  against  all  the  parties 
who  were  duly  cited  or  appeared,  and  all  persons  denying  title 
from  any  of  them  at  any  time,  of  the  following  facts  and  no 
others: 

1.  That  the  items  allowed  to  the  accounting  party,  for  money 
paid  to  creditors,  legatees,  and  next  of  kin,  for  necessary  ex- 
penses, and  for  his  services,  are  correct. 

2.  That  the  accounting  party  has  been  charged  with  all  the 
interest  for  money  received  by  him,  and  embraced  in  the  account, 
for  which  he  was  legally  accountable. 

3.  That  the  money  charged  to  the  accounting  party,  as  col- 
lected, is  all  that  was  collectible,  at  the  time  of  the  settlement* 
on  the  debts  stated  in  .the  account. 

4.  That  the  allowances  made  to  the  accounting  party,  for  the 
decrease,  and  the  charges  against  him  for  the  increase,  in  the 
value  of  property,  were  correctly  made. 

t  2748.  [Am*d,  1896,  1898,  1906.1     Decree  for  payment  and 
diatrlbutioii. 

Where  an  account  is  judicially  settled,  as  pre.s<Tibed  in  this 
article,  and  any  part  of  the  estate  remains  and  is  ready  to  l>e 
distributed  to  the  creditors,  legatees,  next  of  kin,  husband,  or 
wife  of  the  decedent,  or  their  assigns,  the  decree  must  direct  the 
payment  and  distribution  thereof  to  the  persons  so  entitled,  ac- 
cording to  their  respective  rights.  In  case  of  whole  or  partial 
intestacy  the  decree  must  direct  immediate  payment  and  distribu- 
tion to  creditors,  next  of  kin,  husband  or  wife  of  the  decedent, 
or  their  assigns,  where  the  executor  or  administrator  has  peti- 
tioned voluntarily  for  judicial  settlement  of  his  account  as.  and 
in  the  case  provided  in  subdivision  two  of  section  twentv-seven 
hundred  and  twenty-eight  of  this  article;  but  such  decree  shall 
not  direct  the  payment  of  any  legacy  prior  to  the  expiration  of 
one  year  after  the  granting  of  letters  upon  such  estate,  unless  the 
will  otherwise  directs.  If  any  person,  who  is  a  necessary  party  for 
that  purpose,  has  not  been  cited  or  has  not  appeared,  a  supplemental 
citation  must  be  issu(^d,  as  prescribed  in  section  twenty -seven  hundred 
and  twenty-seven  of  tnis  act.  Where  the  validity  of  the  debt  cUiim 
or  distributive  share  U  admitted  or  has  been  established  upon  the  ac- 
countmsr  or  other  proceeding  in  the  surroffate's  court  or  other  court  of 
competent  junsdictiou,  the  decree  must  determine  to  whom  it  is  pay- 
able,  the  suni  to  be  paid  t>y  renson  tliereot  and  all  other  questions 
concerning  the  same.  With  respect  to  the  matters  enumerated 
m  this  section  the  decree  is  conclusive  as  a  judgment  uf>on  each 
party  to  the  special  proceeding  who  was  dulv  cited  or  appeared 
•ind  upon  every  person  deriving  title  from  such  party. 
L.   1685.  ch.  695:  L.   1898.  ch.   565:  L.   1906,  ch.  5tf.     In  effect  8ei>t.  1,  1900 

f  >T44.  Id.  I  <vrlften  ■peclllc  property  may  be  dellTered. 

In  either  of  the  following  cases,  the  decree  mav  direct  the  de- 
livery of  an  unsold  chattel,  or  the  assignment  of  an  uncollected 
demand,  or  any  other  personal  property,  to  a  party  or  parties, 
entitled  to  payment  or  distribution,  in  lieu  of  the  money  value  of 
the  property: 

.  1.  Where  all  the  parties  interested,  who  have  appeared,  mani- 
fest their  consent  thereto  by  a  writing  filed  in  the  surrogate's 
oince^ 

2.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of  pay- 
ment or  distribution,  would  cause  a  loss  to  the  parties  entitled 
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The  value  must  be  ascertained,  if  the  consent  does  not  fix  it, 
by  an  appraisement  under  oath,  made  by  one  or  more  persons 
appointed  by  the  surrogate  for  the  purpose. 
2  R.  S.  95,  f  72  (2  Edm.  99),  am'd;  L.  1870,   ch.  30. 

S  2745.  Id.  I  '«r]keiiL«inoiiLey  may  be  retained. 

Where  an  admitted  debt  of  the  decedent  is  not  yet  due,  and 
the  creditor  will  not  accept  present  payment,  with  a  rebate  of 
interest;  or  where  an  action  is  pending  between  the  executor  or 
administrator  and  a  person  claiming  to  be  a  creditor  of  the  de- 
cedent; the  decree  must  direct  that  a  sum,  sufficient  to  satisfy 
the  claim,  'or  the  proportion  to  which  it  is  entitled,  together  with 
the  probable  amount  of  the  interest  and  costs,  be  retained  in 
the  hands  of  the  accounting  party;  or  be  deposited  in  a  safe  bank, 
or  trust  company,  subject  to  the  surrogate's  order;  or  be  paid 
into  the  surrogate's  court,  for  the  purpose  of  being  applied  to  the 
payment  of  the  claim,  when  it  is  due,  recovered  or  settled;  and 
that  so  much  thereof,  as  is  not  needed,  for  that  purpose,  be  after* 
wards  distributed  according  to  law. 
S  B.  S.  06,  I  74  (2  Bdm.  89). 

«  2746.   [Am'd,    1886r  1900»    1909,    1911,    1918.1     Id.|    abare 
of  Infaat. 

When  a  legacy  or  distributive  share  is  payable  to  an  infant, 
the  decree  may,  in  the  discretion  of  the  surrogate's  court,  direct 
it,  or  so  much  of  it  as  may  be  necessary,  to  be  paid  to  his  general 
(guardian,  to  be  applied  to  his  support  and  education;  or^when  it 
does  not  exceed  two  hundred  and  Ufty  dollars,  the  decree  may 
order  it  to  be  paid  to  his  father  or  to  liis  mother  or  to  some  com- 
petent person  with  whom  the  infant  resides  or  who  has  some  in- 
terest in  his  welfare,  tot  the  use  and  benefit  of  such  infant.  Said 
court  may,  in  its  discretion,  by  its  decree,  direct  any  legacy  or 
distributive  share,  or  part  of  a  legacy  or  distributive  share,  not 
paid  or  applied  as  aforesaid,  which  is  i>ayable  to  an  infant,  to  be 
paid  to  the  general  guardian  of  such  infant,  upon  his  executing 
and  depositing  with  the  surrogate  in  his  office,  a  bond  running  to 
such  infant,  with  two  or  more  sufficient  sureties  duly  acknowl- 
edj;ed  and  approved  by  the  surrogate,  in  double  the  amount  of 
euch  legacy  or  distributive  share,  conditioned  that  such  general 
ipaardian  shall  faithfally  apply  such  legacy  or  distributive  share, 
and  render  a  true  and  just  account  of  the  application  thereof,  in 
all  respects,  to  any  court  having  cognizance  thereof,  when  thera- 
unto  required,  the  sureties  in  which  bond  shall  justify  as  re- 
qnlred  in  this  act,  unless  the  surrogate  shall  determine  that  the 
general  bond  given  by  the  guardian  is  ample  and  of  sufficient 
amount  to  cover  such  legacy  or  distributive  share.  The  said 
conrt  may,  in  its  discretion,  from  time  to  time,  authorize  or 
direct  such  general  guardian  to  expend  such  part  of  such 
lege.cj  or  distributive  share,  in  the  support,  maintenance  and 
edncation  of  such  infant  as  it  deems  necessary.  On  such 
infant's  coming  twenty-ono  years  of  age,  he  shall  be  en- 
titled to  receive,  and  his  general  gn a rdi an  shall  pay  or  de- 
liver to  him,  under  the  direction  of  the  surrogate's  court,  the 
securities  so  taken,  and  the  interest  or  other  moneys  that  may 
have  been  paid  to  or  received  by  such  general  guardian,  after 
deducting  therefrom  surh  amounts  as  have  been  paid  or  ex- 
pended in  pursuance  of  the  orders  and  decrees  of  said  court,  sc 
made  as  aforesaid  and  the  legal  commissions  of  such  guardian: 
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and  the  said  general  guardian  shall  be  liable  to  account  in  and 
under  the  direction  of  the  surrogate's  court,  to  his  ward,  for  the 
same;  in  case  of  the  death  of  said  infant,  before  coming  of  age. 
the  said  securities  and  moneys,  after  making  the  deductions 
aforesaid,  shall  go  to  his  executors  or  administrators,  to  be  ap- 
plied and  distributed  according  to  law,  and  the  general  guardian 
Khali  in  like  manner  be  liable  to  account  to  auch  administrator  or 
executor.  If  there  be  no  general  guardian,  or  if  the  surrogat<»*s 
court  do  not  order  or  decree  the  payment  or  disposition  of  the 
legHcry  or  di?<tributive  share  in  some  of  the  ways  above  describe<l. 
then  the  legacy  or  distributive  share,  or  part  of  the  same  not 
disposed  of  jis  aforesaiti,  whether  the  same  consists  of  money  or 
securities,  shall,  by  the  order  or  decree  of  the  surrogate's  <*ourt 
be  paid  and  delivered  to  and  deposited  in  said  court,  by  paying 
and  delivering  the  same  to  ami  depositing  it  with  the  county 
treasurer  of  the  county,  to  be  held,  managed,  invested,  collected, 
reinvested  and  disposed  of  by  him,  as  prescribed  and  required  by 
section  twenty-five  hundred  and  thirty-seven  of  this  act.  Th«* 
regulations  contained  in  the  general  rules  of  practice,  as  speci- 
fied in  subdivision  eight  of  section  four  of  the  state  finance  law, 
and  the  provisions  of  title  three  of  chapter  eight  of  this  act  ap|>ly 
to  money,  legacies  and  distributive  shares  paid  to  and  securities 
deposited  with  the  county  treasurer,  as  prescribed  in  this  section; 
except  that  the  surrogate's  court  exercises  with  respect  thereto, 
or  with  respect  to  a  security  in  which  any  of  the  money  has 
l>een  invested,  or  upon  which  it  has  Iwen  loaned,  the  power  and 
authority  conferred  upon  the  supreme  court  by  section  seven  hun- 
dred and  forty-seven  of  this  act. 

2  R.  S.  06.  I  80,  amVl;  L.  188«,  ch.  368;  U  1000,  ch.  554.  Am'd  bjr 
L.  1900,  ch.  Or».  I  H.  See  nutp  78  of  notes  of  Board  oC  SUtutory  Coodoll- 
dation  at  fmi  ot  i-odi>.  Am'd  by  L.  1011,  cb.  328;  L.  1013,  cb.  10.  la 
effect   Sept.    1,    1U13. 

I  2747.  tiegm-CYf  etc.^  to  nnknoivn  petmowk  to  be  paid  into 
State  treanary. 

Where  the  person  entitled  to  a  legacy  or  distributive  share  is 
unknown,  the  decree  must  direct  the  executor  or  administrator 
to  pay  the  amount  thereof  into  the  treasury  of  the  State,  for  the 
benefit  of  the  person  or  persons  who  may  thereafter  appear  to  be 
entitled  thereto.  The  surrogate,  or  the  supreme  court,  upon  the 
petition  of  a  person  claiming  to  be  so  entitled,  and  upon  at  least 
fourteen  days'  notice  to  the  attorney-general,  accompanieil  with 
a  copy  of  the  petition,  may  by  a  reference,  or  by  directing  the 
trial  of  an  issue  by  a  jury,  or  otherwise,  ascertain  the  rights  of 
the  persons  interested,  and  grant  an  order  directing  the  payment 
of  any  money,  which  appears  to  be  due  to  the  claimant,  but  with- 
out interest,  and  deducting  all  expenses  incurred  by  the  State 
with  respect  to  the  decedent's  estate.  The  comptroller,  ujion  the 
production  of  a  certified  c(»py  of  the  order,  must  draw  his  war- 
rant upon  the  treasury,  for  the  amount  therein  directed  to»  be 
paid:  which  must  be  paid  by  the  State  treasurer,  to  the  person 
entitled  thereto. 

Id..   S  81,   rnn'd:  L.   1877,  cb.  456. 

I  2748.  When  lesracy,  etc.«  to  bo  paid  to  county  treaa- 
nrer. 

The  decree  must  also  direct  the  executor  or  administrator  to 
pay  to  the  county  treasurer  a  legfl<y  or  distributive  share,  which 
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is  not  paid  to  the  person  entitled  thereto,  at  the  expiration  of 
ti!%'o  years  from  the  time  when  the  decree  is  made,  or  when  the 
lejfacy  or  distributive  share  is  payable  by  the  terms  of  the  decree. 
The  money,  so  paid  to  the  county  treasurer,  can  be  paid  out  by 
him  only  by  the  special  direction  of  the  surrogate;  or  pursuant 
to  the  judgment  of  a  court  of  competent  jurisdiction. 
Id.,  iMurt  of  f  81. 
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TITIiI!  Y. 

DiaiKMition  of  the  decedent's  real  property,  for  the  payment 
of  debts  and  funeral  expenses.  Distribution  of  the  pro- 
ceeds. 

Sec.   2749.  What  property  Bubject  to  this  title. 

2750.  Petition;   when  and  by  whom  presented. 

2751.  Creditor's  time  to  apply  extended  In  certain  cases. 

2752.  Contents  of  petition. 

2753.  Proceedlnsrs  where  some  of  the  facts  are  onknown. 
2764.  Citation  thereupon. 

2755.  Hearing. 

2766.  Proof  of  debt  upon  whieh  Judgment,  etc.,  has  been  rendered. 

2757.  The  last  section  qualified. 

2768.  Decree  to  recite  debts  and  liens. 

2769.  What  proof  necessary  for  a  decree. 

2760.  Decree  to  mortgage  or  lea^e. 

2761.  Decree  to  sell. 
2702.  Repealed. 

2763.  Decree  to  sell;  order  In  which  different  parcels  are  to  be  sold. 

2764.  Id.;  where  undivided  interest  or  precedent  estate  Is  created  by  the 

will,  etc. 
2766.  Form  of  decree. 
2766-70.  Repealed. 
2771.  What  credit  allowed  on  sale. 
2772-73.  Repealed. 
2774.  Who  not  to  purchase. 
2775-76.  Repealed. 

2777.  When  conveyance  not  to  affect  purchaser  or  mortgagee  from  heir, 

etc. 
2778-81.  Repealed. 

2782.  Contract  for  lands;   effect  of  conveyance  of  decedent's  interest. 

2783.  Id.;  effect  of  conveyance  of  part. 

2784.  Repealed. 

2785.  Purchaser's  title  not  affected  by  certain  irregularities,   etc.;   pre- 

sumption  where  records  have  been  removed. 
2786-97.  Repealed. 

2798.  Surplus  money  on  foreclosure  and  other  sales;  when  paid  to  snrto- 

gate. 

2799.  Id.;  how  distributed. 

2800.  Right  of  dower  to  be  considered  in  sale. 
?S01.  RoHtitutlon   for   assetn   subsequently    dlKcovered, 

2S01-a.  Conveyniioe  of  real  estate  by   oxi^utor  or  administrator  to  holder 
of   ct»n tract  of   sale   made   by   decedent. 

§  2749.   [Am'dy  1894.]     IVhat  property  subject  to  tkls  title. 

Real  property,  of  which  a  decedent  died  seized,  and  the  interest 
of  a  decedent  in  real  property,  held  by  him  under  a  contract  for 
the  purchase  thereof,  made  either  with  him,  or  with  a  person 
from  whom  he  derived  his  interest,  may  be  disposed  o^  for 
the  payment  of  his  debts  and  funeral  expenses,  or  for  the  pay- 
ment of  judgment  lions  exiatinff  thereon  at  his  death,  as  pro- 
Rcribod  in  this  title:  exropt  where  it  is  devised,  expressly  charged 
with  the  payment  of  debts  or  funeral  expenses,  or  is  exemptetl 
from  levy  and  sale  by  virtue  of  an  execution,  as  prescribed  in  title 
second  of  chapter  thirteen  of  this  act.  The  expression  **  funeral 
expenses,"  as  used  in  this  title,  includes  a  reasonable  charge  for 
a  suitable  headstone. 

L.  1894.  eh.  735. 
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I  2760.  TAmM,  18&4,  100&.]  Petition,  ^hen  And  hy  wbom 
]^re»ented. 

At  any  time  within  three  years  after  letters  were  first  dnly 
granted  within  the  state,  upon  the  estate  of  a  decedent,  an  exec-* 
utor  or  administrator,  whether  sole  or  joined  iu  the  letters  with 
another  other  than  a  temporary  administrator,  or  a  person  hold- 
ing a  judgment  lien  upon  decedent's  real  property  at  the  time 
of  his  death,  or  any  otner  creditor  of  the  decedent,  other  than  a 
creditor  by  a  mortgage,  which  is  a  lien  upon  the  decedent's  real 
property,  or  any  person  having  a  claim  for  tlie  funeral  expenses 
of  the  decedent,  may  present  to  the  surrogate's  court,  from  which 
letters  were  issued,  a  written  petition,  duly  verified,  graying  for 
a  decree  directing  the  disposition  of  the  decedent's  real  property, 
or  interest  in  real  property,  specified  in  the  last  section,  or  so 
much  thereof  as  is  necessary  for  the  payment  of  his  debts  or 
funeral  expenses,  or,  if  so  decreed  as  hereinafter  provided,  for  the 
payment  of  any  judgment  liens  existing  upon  such  land,  or  some 
portion  thereof,  at  decedent's  death,  by  a  mortgage,  lease  or 
sale  at  public  or  private  sale  thereof;  and  that  the  parties  named 
in  .the  petition  and  all  other  necessary  parties,  as  prescribed  in 
the  subsequent  sections  of  this  title,  may  be  cited  to  show  cause 
T^hy  such  a  decree  should  not  be  made. 

Am*d  by  L.  1894,  ch.  735;  L.  1009,  ck.  188.  In  effect  Sept.  1,  1909. 
See  f  1844,  mbd.  1. 

§  2761.  [Am>d,  1887.]  Cvedltor'ft  ^tme  to  apply  extended 
in  eertain  cases. 

The  time,  during  which  an  action  is  pending  in  a  court  of 
record,  between  a  creditor  and  an  executor  or  administrator  of 
the  estate,  is  not  a  part  of  the  time  limited  in  the  last  section,  for 
presenting  a  petition,  founded  upon  a  debt,  which  was  in  contro- 
versy in  the  action;  if  the  creditor  has,  before  the  expiration  of 
tbe  time  so  limited,  filed  i.i  the  clerk's  office  of  the  county  where 
the  real  i)roperty  is  situated,  a  notice  of  the  pendency  of  the  ac- 
tion; specifymg  the  names  of  the  parties,  the  object  of  the  action, 
and,  if  the  creditor's  debt  is  made  the  foundation  of  a  counter- 
claim, the  nature  of  the  counterclaim;  containing  a  description  of 
the  pjTOperty  in  that  county  to  be  affected  thereby;  and  stating 
that  it  will  be  held  as  security  for  any  judgment  obtained  in  the 
action.  A' notice  so  filed  must  be  recorded  and  indexed,  and  may 
be  cancelled,  as  prescribed,  with  respect  to  the  notice  of  pen- 
dency of  an  action,  in  article  nine  of  title  first  of  chapter  four- 
teen of  this  act.  It  may  also  be  cancelled  in  like  manner,  or  a 
specified  portion  of  the  property  affected  thereby,  may  be  dis- 
cncrged  from  the  lien  thereof,  by  the  order  of  the  court  in  which 
the  action  is  pending,  made  upon  the  application  of  a  person  hav- 
ing an  interest  in  tne  real  iiroperty,  upon  notice  to  tne  creditor, 
and  Uj^on  such  terms  as  justice  requires.  Whenever  an  executor, 
administrator  or  creditor  of  a  deceased  person  shall  have  com- 
menced, or  shall  hereafter  commence,  an  action  in  any  court  of 
competent  jurisdiction  of  this  State  for  the  purpose  of  setting 
aside  any  fraudulent  conveyance  of,  or  incumbrance  upon,  any 
real  estate  of  such  deceasea  person,  and  such  action  shall  have 
been  decided  in  favor  of  sucn  executor,  f^dministrator  or  cred- 
itor, such  executor,  administrator  or  credftor  may,  at  any  time 
Tvithin  three  years  after  the  final  determination  of  such  action, 
have  and  mamtain  an  action  or  proceeding  against  the  proper 
parties,  in  any  court  of  competent  jurisdiction  of  this  State,  for 
a  sale  of  such  real  estate,  and  for  a  distribution  of  the  proceeds 
of  such  real  estate  among  the  creditors  of  such  deceased  person, 
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aud  other  persons  entitled  to  the  same  as  may  be  directed  by  the 
judgment  in  such  action. 

L.    1887,    ch.    423. 

§  32752.    [Am'd,    1M»4.]      Contents   of  petition. 

The  petition  must  set  forth  the  following  matters,  as  nearly  as 
tlie  petitioner  can,  upon  diligent  inquiry,  ascertain  them: 

1.  [Am'd,  1»04.J  The  amount  of  the  unpaid  debts  and  fu- 
neral expenses  of  tho  deoe»dent  and  that  the  personal  estate  is  in- 
adequate for  the  paynu'nt  thereof. 

L.    IIMM.   oil.   7.jU.      Iu  t^IToct   Sept.    1,    1904. 

2.  A  general  description  of  all  the  decedent's  real  property,  and 
interest  in  real  property,  within  the  state,  which  may  be  dis- 
posed of  as  prescribed  iu  this  title;  a  statement  of  the  value  of 
each  distinct  parcel;  whether  it  is  improved  or  not;  whether  it 
is  occupied  or  not;  and,  if  occupied,  the  name  of  each  occupant: 
whether  it  is  incumbered  by  a  mortgage  lieu  or  lieus  together  with 
a  statement  of  the  amount  due  or  claimed  to  be  due  thereon. 
Where  the  petition  describes  an  interest  in  real  property,  speci- 
hed  iu  section  two  thousand  seven  hundred  and  forty-nine  of 
this  act,  the  value  of  the  Interest  must  be  stated,  and  also  the 
value  of,  and  the  other  particulars,  specified  in  this  section,  re- 
lating to  the  real  property  to  whicn  the  interest  attaches. 

3.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs  and 
devisees  of  the  decedent,  aud  also  every  other  person  claiming 
under  them,  or  either  of  them,  stating  who,  if  any,  are  infants: 
the  age  of  each  infant,  and  the  name  of  his  general  guardian, 
if  any;  and  also,  if  the  petition  is  presented  by  a  creditor  or  judg- 
ment lienor,  the  name  of  each  executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  administrator, 
the  amount  of  personal  property  which  has  come  to  his  hands, 
and  those  of  his  coexecutors  or  coadministrators,  if  any;  the 
appUcation  thereof,  and  the  amount  which  may  yet  be  realized 
therefrom. 

L.    18©4,   ch.    735. 

$  275a.  {AniM,  1^94.1  Proceedinflrs  where  Home  of  tlte 
fR«*tii   nre   ankno^n. 

If,  Upon  diligent  inquiry,  any  of  the  matters  required  to  be 
set  forth,  as  prescribed  iu  the  last  section,  cannot  be  ascertaintnl 
by  the  petitioner,  that  fact  must  be  shown  to  the  surrogate's 
satisfaction,  and  the  surrogate  must,  thereupon,  inquire  into  the 
matter,  as  prescribed  in  article  first  of  title  second  of  this  chap- 
ter. If  (he  petition  is  presented  by  a  creditor  or  judgment- 
lienor,  the  surrogate  may,  by  order,  require  the  executor  or  ad- 
ministrator to  render  such  an  account  or  other  statement,  as  be 
deems  neoessury  for  the  purpose  of  the  inquiry. 

L.    1S04,    ch.    735. 

f  2764.    [Am*d,  1804,  IBll.]     Citation  tliorenpon. 

Where  the  surrogate  is  satisfied  that  all  the  facts,  specified  in 
the  last  section  but  one,  have  been  ascertained,  as  far  as  they 
can  be  upon  diligent  inquiry,  and  it  appears  to  him  that  the 
debts,  judgment,  liens  and  funeral  expenses,  or  either,  cannot  be 
paid,  without  resorting  to  the  real  property,  or  interest  in  real 
property,  he  must  issue  a  citation  according  to  the  prayer  of  the 
petition.  If,  upon  the  inquiry,  it  appears  to  the  surrogate,  that 
any  heir  or  devisee,  or  person  claiming  an  interest  in  the  property 
under   an  heir  or  devis(»e,  is  not  named  in   the  petition,  the  cita- 
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tiou  must  altto  be  directed  to  him.  Where  the  suriogate  is  un- 
able to  ascertaiu  to  his  satisfaction  whether  the  decedent  Ieft» 
surviving  him,  any  person,  who  would  be  entitled  to  succeed  to 
the  real  property  or  interest  in  real  property,  as  heir,  or  who 
would  be  entitled  to  the  real  property  or  interest  in  real  prop- 
erty affected  by  a  will^  if  the  person  had  died  intestate,  or  person 
c-laluiiug  an  interest  m  the  property  under  an  heir  or  such 
devisee,  or  if  it  shall  appear  to  the  surrogate  that  the  decedent 
left  no  known  heirs-at-law  or  next  of  kin,  the  citation  must  also 
Iw  directed  to  the  attorney-general.  Unless  the  executor  or  ad- 
ministrator has  caused  to  be  published,  as  prescribed  by  law,  a 
notice  requiring  creditors  to  present  their  claims,  and  the  time 
for  the  presentation  thereof,  pursuant  to  the  notice,  has  elapsed. 
the  citation  must  be  directed,  generally  to  all  other  creditors  of 
the  decedent,  as  well  as  the  creditors  named. 

Ani'd  by  L.    ISW.   ch.  735;   L.   1911.  ch.  437,  In  eflfect  Sept.   1,   1011. 

g  2755.  (Am'd,  18S)4,  IfMM,  1f>10.1     Heartny. 

VpOTi  the  return  of  the  citation  the  surrogate  must  prooeod  to 
hear  the  allegationn  and  proofs  of  the  parties.  A  creditor  of  the 
decedent,  including  one  whose  claim  is  not  yet  due,  or  a  i>prson 
having  a  claim  for  unpaid  funeral  expenses,  although  not  named 
in  the  citation,  may  appear  and  thus  make  himself  a  party  to 
the  special  proceeding.  An  heir  or  devisee,  or  a  person  <'laimiug 
under  an  heir  or  devisee,  of  the  pro|K»rty  in  question,*  although 
not  named  in  the  citation,  may  contest  the  necessity  of  applying 
the  property  to  the  payment  of  debts,  judgment  liens  or  funeral 
expenses,  or  the  validity  of  a  debt,  due  or  unpaid,  represented  as 
existing  against  the  decedent,  or  the  reasonableness  of  the 
funeral  expenses;  may  interpose  any  defense  to  the  whole  or  any 
part  thereof;  and,  for  that  purpose,  may  make  himself  a  party 
to  the  special  proceeding,  but  a  judgment  heretofore  or  here- 
after recovered  against  the  executor  or  administrator  upon  a 
claim  against  decedent  shall  be  prima  facie  evidence  and  proof 
of  the  claim  against  the  real  property  of  decedent,  and  the 
burden  of  disproving  such  judgment,  or  of  proving  that  the 
claim  upon  which  it  was  rendered  is  invalid,  or  that  the  judg- 
ment was  obtained  by  collusion  shall  be  upon  the  party  disput- 
ing or  objecting  to  the  same,  if  such  party  shall  have  fihMl 
-written  objections  thereto.  The  admission  or  allowance  by  the 
execu|or  or  administrator  of  a  claim  or  debt  of  any  creditor 
aisainst  the  decedent  shall,  for  the  purpose  of  such  proceeding, 
be  deemed  an  establishment  thereof,  unless  objection  be  made 
thereto  by  a  party  to  the  special  proceeding.  When*  such  a 
defense  arises  under  the  statute  of  limitation,  an  act  or  ad- 
mission by  tl^  executor  or  administrator  does  not  prevent  the 
running  of  the  statute,  or  revive  the  debt,  so  as  to  affect,  in  any 
manner,  the  real  property,  or  interest  in  real  property  in  ques- 
tion, or  to  permit  the  creditor  to  participate  in  the  fund  arising 
therefrom. 

I..   1894.  ch.  7315;  L.  1904,   ch.  7r»0;  U  1910,  ch.  581.  In  effect  July  1,   1910. 

S  27S6.  [Am'd^  1904.]     IVKat  proof  necessary  for  a  decree. 

A  decree  directing  the  disposition  of  real  property  or  of  nn 
interest  in  real  property  can  be  made  only  where  after  due 
examination  the  following  facts  have  been  established  to  the 
Hatisfaction   of  the  surrogate. 

1.  That  the  procopdinjts  have  been  in  conformitr  to  this  title. 

2.  That  the  personal  estate  of  the  decedent  is  Insufficient  for 
the  payment  of  his  debts  and  funeral  expenses. 

2^  1004,  eta.  7S0.     In  tffpcf  Sept.  1.  1004.     Formerly  I  S73D. 
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S  2757.  LAiii*a,  1»04.  1S>11.]  Decree  to  mortKUMT^N  lease  or 
«ell. 

If  it  shall  appear  to  the  satisfaction  of  the  surrogate  that  the 
personal  estate  of  the  decedent  is  insufficient  for  the  payment  of 
his  debts  and  funeral  expenses,  the  surrogate  shall  make  a  de- 
cree empowering  the  executor  or  administrator  to  mortgage,  lease 
or  sell  the  whole  or  such  part  of  the  real  property  or  interest  of 
the  decedent  in  real  property  as  the  surrogate  shall  deem  neces- 
sary for  the  payment  thereof/  The  surrogate  may  limit  the 
amount  to  be  sold  and  afterward  extend  the  power  to  other 
parcels  and  direct  the  order  of  the  sale  of  parcels  and  may  direct 
whether  the  same  be  mortgaged,  leased,  or  sold,  for  the  purpose 
of  preserving  all  the  rights  and  equitiek  of  the  parties  and  pre- 
venting any  unnecessary  disposition  of  such  real  property;  and 
may  limit  the  amount  to  be  raised  thereby.  The  decree  must 
describe  the  property  to  be  sold  with  common  certainty.  If  it 
appears  that  one  or  more  distinct  parcel  of  which  the  decedent 
died  seized  has  been  deyised  by  him  or  sold  by  his  heirs  the 
decree  must  provide  that  the  several  distinct  parcels  be  sold  in 
the  following  order: 

1.  Property  which  descended  to  the  decedent's  heirs  and  which 
has  not  been  sold  by  them. 

2.  Property  so  descended  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised  which  has  not  been  sold 
by  the  devisee. 

4.  I'roperty  so  devised  which  has  been  sold  by  the  devisee. 

If  it  shall  appear  to  the  satisfaction  of  the  surrogate  that  the 
dcce<lent  left  no  known  heirs- at-Iaw,  or  if  the  surrogate  is  unable 
to  determine  whether  there  are  heirs-at-law  entitled  to  inherit,  the 
sale  must  be  directed  to  be  held  at  public  auction,  and  due  notice? 
of  the  sale  shall  be  directed  and  given  to  the  attorney-general. 
Am'd  by  L.  19()4.  ch.  Tot):  L.  1911,  ch.  435,  In  effect  Sept.  1,  1911.  Fmm 
former  {§   27G0.  2761  and  2763. 

S  2768.  rAm'fl,  ]K»4,  1904.)  Duty  of  executor  or  admin- 
istrator  to   execute   decree  after   lllltigr   bond. 

It  shall  be  the  duty  of  the  executor  or  administrator  to  execute 
the  power  conferred  upon  him  by  a  decree  directing  that  prop- 
erty be  mortgaged,  leased  or  sold:  but  he  must  first  execute  an<l 
tile  with  the  surrogate  his  bond,  with  two  or  more  sureties,  to  the 
people  of  the  state  iu  a  penalty  fixed  by  the  surrogate  not  less 
than  twice  the  sum  to  he  raised,  or  the  value  of  the  real  prop- 
erty, or  interest  in  real  property,  directed  to  be  sold.  The  bond 
must  he  conditioned  for  the  faithful  performance  of  the  duties 
hnposed  upon  the  principal  by  the  decree  and  for  the  accounting 
by  the  principal  for  all  moneys  received  by  him  whenever  he  is 
required  so  to  do  by  a  court  of  competent  jurisdict^n. 

L.    1804,    cb.    736;    L.    1004,    ch.    730.      In  oflfect   Sept,   1,    1904. 

S  2750.  TAni'd,  1801,  10O4.1  Proccedlnflm  upon  failure  to 
execute  decree  or  file  bond. 

Where  there  are  two  or  more  executors  or  administrators,  if 
either  of  thorn  fails,  within  such  time  as  the  surrogate  deems 
reasonable,  to  give,  or  to  join  with  his  coexecutors  or  coadmin- 
istrators iu  giving,  a  bond  as  prescribed  in  the  last  section,  the 
surrogate  may  direct  those  who  have  given  the  bond  to  proceed 
to  execute  the  decree.  But  if  a  sole  executor  or  administrator, 
or  all  the  exerutors  or  administrators,  so  fail,  such  failure  shall 
be  deemed  ground  for  the  revocation  of  his  or  their  letters  and 
the  surrogate  shall,  upon  the  application  of  any  person  interested, 
revoke  such  letters  and  grant  adniinistration  to  such  person  en- 
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titled  ns  will  execute  such  decree.  He  may  revoke  letters  so 
granted  from  time  to  time,  as  the  case  requires,  to  obtain  the 
proper  execution  of  the  decree.  A  person  to  whom  letters  are  so 
nrranted  shall  •  have  all  the  powers  under  the  decree  which  were 
given  to  the  executor  or  administrator  at  the  time  it  was  made; 
and  must  give  the  bond  required  by  such  decree,  as  well  as  the 
bond  required  to  be  jgiYen  upon  issuing  letters  to  him. 

L.  18M,  ch.  7S5;  L.  1904.  ch.  TSOi  In  effect  Sept.  1, 1904.    From  toaau  |  878f« 

9  2760.    [Am'd,  1885,  1904.]      Execntltm  of  deeree  not  af- 
fected br  deathy  et  eetera. 

The  death,  removal,  or  disqualification,  before  the  complete 
execution  of  a  decree,  of  all  the  executors  or  adminiHtrators  does 
not  suspend  or  affect  the  execution  thereof;  but  the  successor  of 
the  person  who  has  died,  been  removed,  or  become  disclnalified, 
must  proceed  to  complete  all  unfinished  matters,  as  his  predeces- 
sors might  have  completed  the  same;  and  he  must  give  such 
security  for  the  due  performance  of  his  duties  as  the  surrogate 
prescribes. 

L.  188B,ota.  118;  L.  1601  ch.  TSOi   IneffeetSept.  1, 1904    Wrom  teOMT  |  tlfOl 


9  2761.  [Am'd,  18S>4,  1904.]  Effect  of  decree;  manner  of 
exeeutlnar  namey  applying  proeeedn  of  sale  and  acconntlna: 
for  »ame. 

The  executor  or  administrator  must  proceed  to  execute  the 
decrtre  in  the  same  manner,  and  the  execution  thereof  shall  have 
the  same  effect,  as  If  he  were  acting  as  executor  of  the  decedent 
under  a  like  power  contained  in  a  will  of  said  decedent  duly  exe- 
cuted and  proved.  He  shall  apply  the  proceeds  of  the  real  prop- 
erty mortgaged,  leased  or  sold  in  the  same  manner  as  if  he  had 
acted  under  such  a  power  of  sale  contained  in  a  will  and  all  per- 
sons interested  in  the  execution  of  the  decree  shall  have  the  same 
remedies  for  the  enforcement  of  the  decree  and  the  application 
of  the  proceeds  that  they  would  have  had  if  the  executor  or  ad- 
ministrator were  acting  under  such  a  power.  The  executor  or 
administrator  may  account  for  such  proceeds  and  may  be  com- 
pelled to  account  therefor  and  for  his  acts  under  such  decree 
and  shall  be  entitled  to  commissions  upon  the  settlement  of  bis 
accounts  as  if  he  had  acted  under  such  a  power. 

L.  18M,  ch.  78B;  L.  1904,  oh.  7SD.    In  effect  Sept.  1. 1904. 

I  2T«2.  [Repealed  by  L,.  1904,  ch.  750.  In  effect  Sept.  1,  lOOi, 
provided,  however,  that,  in  cases  where  the  decree  for  the  dis- 
position of  decedent's  real  property,  for  the  payment  of  debts  and 
funeral  expenses  shall  have  been  entered  prior  to  the  time  this 
act  takes  effect,  all  subsequent  proceedings  shall  be  in  accordance 
with  the  provisions  of  the  statutes  then  existing;  and  to  thai: 
extent  said  sections  shall  be  considered  as  still  in  force.] 

f  2763.  [Am'd,  1904.]  Pnrcliafiers  title  not  affected  by 
eertaln  Irreflrnlaritlen. 

The  title  of  a  purchaser  in  good  faith  at  a  sale  pursuant  to  a 
decree  made  as  prescribed  in  this  title  is.  not,  nor  is  the  validity  of 
a  mortHuee  or  lease  made  as  prescribed  in  this  title,  in  any  way 
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affected,  where  a  petition  was  presented  and  the  proper  persooi 
were  duly  cited  and  a  decree  authorizing  a  mortgage,  lease  or  sale 
was  made  as  prescribed  in  this  title,  by  any  omission,  error,  de- 
fect or  irregularity  occurring  between  the  return  of  the  citation 
and  the  making  of  the  decree,  except  so  far  as  the  same  would 
affect  the  title  of  a  purchaser  at  a  sale  made  pursuant  to  the 
directions  contained  in  a  judgment  rendered  by  the  supreme  court. 

L.  1W4,  ch.  'iSO.   In  effect  8«pt.  1, 1904.  Prom  former  |  flfSC 


I  2764.   [Am'd,  1894,  lfK>4.]     AUowance  on  bid  to  creditor 
parchaelngr* 

If  a  creditor  of  the  decedent  becomes  the  purchaser  of  any  of 
the  decedent's  real  property,  the  surrogate  may,  upon  his  appli- 
cation, direct  the  amount  of  his  claim  to  be  allowed,  in  the  first 
instance,  upon  the  purchase  price;  and  such  purchaser  shall  only 
be  required  to  pay  the  balance  at  the  time  of  the  sale.  But  in 
case  the  proceeds  of  the  decedent's  real  property  shall  be  insuffi- 
cient to  satisfy  the  costs  and  exi)enses.of  aaministration  and  the 
debts  and  funeral  expenses  of  the  decedent,  the  purchasing  cred- 
itor shall  be  allowed  and  credited,  upon  the  judicial  setuement 
of  the  accounts  of  the  executor  or  administrator,  only  the  amount 
he  may  be  entitled  to  receive  upon  his  claim  and  shall  then  pay 
the  difference  between  the  amount  originally  allowed  and  the 
amount  he  is  entitled  to  receive.  In  case  any  purchaser  has 
credit  on  his  bid.  as  aforesaid,  no  deed  shall  be  delivered  to  him 
until  the  judicial  settlement  of  the  accounts  of  the  executor  or 
administrator  nor  until  he  shall  have  paid  the  entire  amount  re- 
quired under  the  provisions  of  this  section. 

L.  18M,  oh.  785;  L.  1901»  ch.  780.    In  effect  Sept.  1, 1901. 

H  2765.  fAmMy  1894,  1904.1  Snie  to  be  refused  If  bond  be 
Srtven. 

A  decree  empowering  an  executor  or  administrator  to  mort- 
gage, lease  or  sell  shall  not  be  granted  if  any  of  the  persons  In- 
terested in  the  estate  give  bonds  to  the  surrogate  in  such  sum 
and  with  such  sureties  as  he  directs  and  approves,  with  con- 
dition to  pay  h11  the  debts,  legacies  and  expenses  of  administra- 
tion so  far  as  the  goods,  chattels,  rights  and  credits  of  the  de- 
ceased are  insuflBcient  therefor,  within  such  time  aa  the  surrogate 
may  direct. 
L.  18M.  ch.  785;  L.  1904,  oh.  750.    In  effect  Sept.  1, 1904. 

§§  27e«-2770.  [  Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  snb.sequent  proceedings  shall  be  in  ac- 
cordanc'o  with  the  provisions  of  the  statutes  then  existing;  and  to 
that  extent  said  sections  «hall  be  considered  as  still  in  force.] 


I  2771.  "What  credtt  nllov^ed  on  eale. 

The  surrogate  may,  in  the  order  directing  the  execution  of  tt* 
decree,  or  in  a  separate  order  made  before  the  sale,  allow  a  sale  to 
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be  made  upon  a  credit,  not  exceeding  three  years,  for  not  morn 
than  three-fourths  of  the  purchase-money,  co  be  secured  by  the 
purchaser's  bond,  and  his  mortgage  on  the  property  sold,  except 
where  the  sale  is  that  of  an  interest  under  a  contract;  jn  which 
case,  the  order  may  prescribe  the  security  to  be  given. 


IS  2r72-2TT3.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1. 
1004,  provided,  however,  that,  in  cases  where  the  decree  for  th*» 
dispoKition  of  decedent* s  real  property,  Xor  the  payment  of  debts 
ami  funeral  exx)enses  shall  have  been  entered  prior  to  the  timf* 
thi.s  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac- 
i-ordance  with  the  provisions  of  the  statutes  then  existing;  and  to 
trhat  extent  said  sections  shall  be  considered  as  still  in  force.] 


I  2774.  \%'^1io  not  to  purchase.  ' 

An  executor  or  administrator  npon  the  estate,  a  freeholder  ap- 
pointed to  execute  a  decree,  or  a  general  or  special  guardian  of 
an  infant,  who  has  an  Interest  in  any  of  the  real  property  to  be 
sold,  shall  not  directly,  or  indirectly,  purchase,  or  be,  or  at  any 
time  before  confirmation,  become  interested  in  a  purchase  at  the 
sale;  except  that  a  guardian  may,  when  authorized  so  to  do  by 
the  order  of  the  ^surrogate,  purchasp  in  his  name  of  oflBce  for  the 
benefit  of  his  ward.  A  violation  of  this  section  renders  the  pur- 
chase void. 


fS  2775-2776.  [Repealed  by  L.  1904.  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  iu  ac- 
('ordance  with  the  provisions  of  the  statutes  then  existing:  and  te 
that  extent  said  sections  shall  be  considered  as  still  in  force.] 


I  2777.  When    eon-veyaaee    not    to    atfeet    puvohaner    or 
morti^airee  from  hetr,  ^to, 

A  conveyance  of  real  property,  made  pursuant  to  this  title,  does 
not  affect,  in  any  way,  the  title  of  a  purchaser  or  mortgagee,  in 
good  faith  and  for  value,  from  an  heir  or  devisee  of  the  decedent, 
unless  letters  testamentary  or  letters  of  administration,  upon  the 
estate  of  the  decedent,  were  granted,  by  a  surrogate's  court  hav- 
ing jurisdiction  to  grant  them,  upon  a  petition  therefor,  presented 
within  four  years  after  his  death. 


f§  2778-2781.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  t^e 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac^ 
cordance  with  the  provisions  of  the  statutes  then  existing;  and 
to  that  extent  said  sections  shall  be  considered   as  still  in  force.] 
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f  2782.  Contract   for   lands j  effect   of  conveyance   of  de- 
cedent** Intereiit. 

A  conveyaDce  of  the  decedent's  interest  in  all  the  real  property 
held  by-  him  under  a  contract  for  the  purchase  thereof  operates  as 
an  assignment  of  the  contract  to  the  purchaser;  and  vests  in  him. 
his  heirs  and  assigns,  all  the  right,  title,  and  interest  of  all  the 
persons  entitled,  at  the  time  of  the  sale,  In  and  to  the  decedent's 
mterest  in  the  real  property. 

9  2783.  Id. I  etfect  of  conveyance  of  part. 

A  conveyance  of  the  decedent's  interest  in  a  part  only  of  thf 
real  property,  held  under  such  a  contract,  transfers  to  the  pur- 
chaser all  the  decedent's  right,  title,  and  interest  in  and  to  the 
part  so  sold;  and  all  rights,  which  -would  be  acquired  thereto,  by 
the  executor  or  administrator,  or  by  any  person  entitled,  at  the 
time  of  the  sale,  to  the  interest  of  the  decedent  therein,  by  perfect- 
ing the  title  to  the  property  contracted  for,  pursuant  to  the  con- 
tract. Upon  fully  complying  with  the  contract,  the  purchaser  hiw 
the  same  right  to  enforce  performance  thereof,  with  respect  to 
the  part  conveyed  to  him;  and  the  executor  or  administrator,  or 
his  assignee,  has  the  same  right  to  enforce  performance,  with  re- 
spect to  the  residue,  as  the  decedent  would  have  had,  if  he  was 
hying.  ^  Any  title  acquired  by  the  executor  or  administrator,  or 
his  assignee,  with  respect  to  the  part  not  sold,  must  be  held  in 
trust  for  the  use  of  the  persons  entitled  to  the  decedent's  in- 
terest; subject  to  the  dower  of  the  widow,  if  any. 

f  2784.  [Repealed  by  L.  1004,  ch.  750.  In  effect  Sept.  1, 1904, 
provided,  however,  that,  in  cases  where  the  decree  for  the  dis- 
position of  decedent's  real  property,  for  the  payment  of  debts  and 
funeral  expenses  shall  have  been  entered  prior  to  the  time  this 
act  takes  effect,  all  subsequent  proceedings  shall  be  in  accordance 
with  the  provisions  of  the  statutes  then  existing;  and  to  that 
extent  said  sections  shall  be  considered  as  still  in  force.] 


I  2786.  Pnrchaiier'ii  title  not  affected  by  certain  Irrcffn- 
larltlen*  etc.f  preavmptlon,  ivliere  recordii  have  been  re- 
moved. 

Where  the  records  of  the  snrrogate's  court  hAve  been  heretofore, 
or  are  hereafter,  removed  from  one  place  to  another,  in  either 
the  same  or  another  county,  and  twenty-five  years  have  elapsed 
after  a  sale  or  other  disposition  of  real  property,  or  of  an  inter- 
est in  real  property,  as  prescribed  in  this  title,  the  due  appoint- 
ment of  a  guardian  for  each  infant  party  to  the  special  proceeding 
must  be  presumed,  and  can  be  disproved  only  by  affirmative  record 
evidence  to  the  contrary. 

if  2786-2797.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
and  funeral  expenses  shall  have  boon  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  and  to 
that  extent  said  sections  shall  be  considered  as  still  in  force.] 
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11  27f>8.  [Am*d,  180.1.1  Sarplua  money  on  foreclosure  and 
other  sales;  ^nrhen  pnid  to  snrroflrate. 

Where  feal  property,  or  an  interest  in  real  property,  liable  to 
be  disposed  of  as  prescribed  in  this  title,  is  sold,  in  an  action  or  a 
opeoial  proceeding,  specified  in  the  last  section,  to  satisfy  a  mort- 
f^e^e  or  other  lien  thereupon,  which  accrued  during  the  decedent's 
life- time;  and  letters  testamentary  or  letters  of  administration, 
upon  the  decedent's  estate,  were,  within  four  years  before  the  sale, 
issued  from  a  surrogate's  court  of  the  State,  having  jurisdiction  to 
grant  them;  the  surplus  money  must  be  paid  into  the  surrogate's 
court  from  which  the  letters  issued  pursuant  to  the  provisions  of 
section  twenty-five  hundred  and  thirty-seven  of  this  code,  and  the 
receipt  of  the  county  treasurers  shall  be  a  sufficient  discharge  to 
the  person  paying  such  money.  If  the  sale  was  made  pursuant  to 
the  directions  contained  in  a  judgment  or  order,  the  surplun  re- 
maining after  payment  of  all  the  liens  upon  the  property,  charge- 
able upon  the  proceeds,  which  existed  at  the  time  of  the  de- 
cedent's death,  must  be  so  paid.  If  the  sale  was  made  in  any 
other  manner,  the  surplus  exceeding  the  lien  to  satisfy  which  the 
property  was  sold,  and  the  costs  and  expenses,  must,  within  thirty 
days  after  the  receipt  of  the  money  from  which  it  accrues,  be 
so  paid  over  by  the  person  receiving  that  money. 

» 

L.  1893,  eh.  686.    See  f  2408.     See  also  Bale  61. 

4 

9  2700.  rAm\i,  1881,  1904.]     Id.|  how  dlatrlbvted. 

Where  money  is  paid  into  a  surrogate's  court,  as  prescribed  in 
the  last  section,  and  a  petition  for  the  disposition  of  property,  as 
prescribed  in  this  title,  is  pendinr:  before  him;  or  is  presented  at 
any  time  before  the  distriDution  of  the  money;  the  decree  may 
provide  that  the  money  be  paid  to  the  executor  or  administrator 
to  be  applied  by  him  as  if  it  was  the  proceeds  of  the  decedent's 
real  property,  sold  pursuant  to  the  decree.  If  such  a  petition  is 
not  pending  or  presented,  or  if  a  decree  for  the  disposition  of  the 
decedent's  property  is  not  made  thereupon,  a  verified  petition, 
praying  for  a  decree,  directing  the  distribution  of  the  money 
among  the  persons  p^titled  thereto,  may  be  presented  by  any  of 
those  persons.  Each  person,  who  would  be  entitled  to  share  in 
the  distribution  of  the  proceeds  of  a  sale,  must  bo  cited  to  show 
cause,  w^hy  such  u  decree  should  not  be  made.  Service  of  the 
citation  may  be  made  upon  all  the  persons  designated  therein,  by 
publishing  the  same  in  two  newspapers  designated  as  prescribed 
in  article  first  of  title  second  of  this  chapter,  at  least  once  in 
each  of  the  four  successive  weeks  immediately  preceding  the  re* 
turn  day  thereof,  except  that  personal  service  must  be  made  upon 
the  husband,  wife,  heirs  and  devisees  of  the  decedent,  and  also 
upon  every  other  person  claiming  under  them,  or  either  of  them 
who  resides  in  this  state.  Upon  the  return  of  the  citation,  the 
rights  and  priorities  of  the  persons  interested  must  be  estab- 
lished, and  a  decree  for  distribution  must  be  made. 

L.  1M7.  ch.  658. 1 3  (7  Edm.  143),  «m*d(  L.  1870.  ch.  170(7  Edm.  fM);  L.  1101,  ch.  TU, 
I  fei  effect  Sept.  1, 1904. 

I  9900.  rAm*d,  1005.1  RIflrht  of  dower  to  be  considered  tn 
■Ale. 

Where  the  widow  of  the  dpce<1ent,  or  a  j/arfy  to  the  proceed-. 
Ing,  has  an  existing  right  of  dower  in  the  real  estate  directed  to' 
be  sold  the  court  must  consider  and  dotormine  whether  a  more 
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advantageous  sale  cuu  be  made  of  such  real  estate  by  iucludiu^ 
the  sale  of  such  right  of  dower;  and,  if  it  shall  be  determiued  by 
the  court  that  a  larger  sum  >vill  be  realized  on  such  sale,  appli- 
cable to  the  payment  of  debts  and  funeral  expenses,  by  includ- 
ing in  such  sale  the  right  of  dower,  the  interest  of  the  party  en- 
titled thereto  shall  pass  thereby;  and  the  purchaser,  his  heirs 
and  assigns,  shall  hold  the  property  free  and  discharged  from 
any  claim  by  virtue  of  that  rights  Th«  r^igulations  and  provisions 
<»f  larticle  two  title  one  of  chapter  fourteen  of  this  act,  prescrib- 
Uifi  the  rules  of  practice  in  relation  to  the  right  of  dower  in  ac- 
tions for  the  partition  of  real  estate,  so  far  as  the  same  may  be 
applicable,  shall  govern  and  control  the  disimsition  of  monevs 
realized  on  such  sale  which  shall  belong  to  the  owner  of  said  riglit 
of  dower. 
L.  1905,  ch.   480.     In  effect  Maj  16,  190ft. 

S   2801.  JAni'd,   1804,   IIKM.J    RoMtftutlon    for   amietiv   pubne- 
qaently  dIacoTered. 

Where  a  decree  has  been  made  for  the  application  of  the  pro- 
ceeds of  real  property  to  the  payment  of  the  decedent's  debts,  or 
funeral  expenses  as  prescribed  in  this  title,  and  assets,  which 
should  have  been  applied  thereto,  are  afterwards  discovered;  or. 
for  any  other  reason,  money  or  other  personal  property  of  the 
decedent  which  should  hare  been  applied  thereto,  afterwards 
comes  to  the  hands  of  the  executor,  administrator.  legatee  or 
next  of  kin.  the  heir,  devisee  or  other  person  aggrieved  may  main- 
tain an  action  to  procure  reimbursement  therefrom. 

U  18M.  cbL  78S:  L.  1904.  cb.  7B0.    In  eff^t  Sept.  1,  1004. 

I  2801-a.  [Added,  1908.]  Conveyanoe  of  real  entate  by 
executor  ar  admlnliitrator  to  holder  of  eontract  of  aale 
made  br  decedent. 

When  a  person  dies  seized  of  the  legal  title  to  lands  in  this 
state,  and  another  person  claims  to  hold  the  l>eneiicial  interest 
in  an  executory  contract  made  by  the  decedent  for  the  sale  aud 
conveyance  (»f  such  lands  to  the  vendee  thcppiii  named,  or  to  his 
8U(*cessors  in  interest,  the  execution  and  delivery  of  a  doed  of 
such  real  estate  by  the  executor  or  administrator  of  the  decedent's 
estate,  to  the  huMer  of  said  contract,  having  the  effect  of  con- 
veying all  the  right,  title  and  interest  of  the  decedent  at  the 
time  of  his  death  in  and  to  said  lands,  may  be  authorized  and 
compelled  upon  the  application  of  such  executor  or  administrator, 
upon  the  conditions  and  in  the  manner  hereinafter  provided. 
T'pon  receiving  written  noti<'e  of  any  such  claim,  subscribed  by 
the  claimant  and  rerincsling  that  proceedings  be  instituted  under 
the  provisions  of  this  section,  and  containing  particulars  as  to 
the  date  of  the  contrnrt.  tho  anionnt  of  the  ptirchase  price,-  the 
time  or  times  when  instnlltnents  thereof  were  or  will  become  due 
and  payable,  the  sum,  if  any,  admitted  to  be  still  <lue  or  unpaid 
thereon,  a  d(»seripti<in  of  the  lands  in  (inestitui  and  a  statement 
of  any  other  condition  applying  to  the  vendee,  the  executor  or 
administrator  may,  in  his  discretion,  apply  to  the  surrogate  from 
whose  <*onrt  his  letters  were  issned.  for  an  <ir(ler  atithorizing  and 
directing  him  to  execute  u  deed  of  such  lauds  to  the  person  en- 
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titled  tlieroto  ui><ni  M.di  t(  ii.s  as  the  court  may  prescribe.     The 
OMM  utur  or  adiuiiiixlnitor  iiiuy,  in  his  discretiou,  accept  from  the 
claimant  a   deposit  of  money   to  secure   the  estate  for  any   costs 
and  expenses  of  the  ai'plication;  such  money  to  be  retained  by 
the  executor  or  administrator  to  the  extent  of  any  costs  or  ex- 
penses thus  paid  or 'incurred  only  in  the  event  that  the  claimant 
net^lects  unreasonably   to  tender  performance  of  his  part  of  the 
contract,  or  to  be  ready  and  willing  to  perform  when  requested, 
pursuant  to  the  order,  if  any,  to  be  entered  on  such  api)Iication. 
The  application  shall  be  by  petition,  duly  verified,  which  shall  set 
forth   the   facts   hereinabove    provided    to    be   contained    in   said 
notice,  and  such  other  facts,  in  relation  to  said  matter  as  mr.y 
have  come  to  the  knowledjre  of  the  executor  or  administrator, 
together  with   the  namds  of  the  decedent's   heirs,   devisees  and 
survivlnfT  husband  or  wife,  if  any,  and  of  all  persona  claiming 
under  them  or  either  of  them,,  so  far  as  known,  and  shall  pray 
for   a   citation   to  all   such   heirs,   devisees,   wife,   widow  or  per- 
s^ms,  requiriug  them  to  show  cause  before  said  surrogate  why 
an    order   should    not    be    entered    authorizing   such    conveyance. 
Tpon  the  return  of  such  citation  and  after  hearing  the  proofs 
in  support  of  the  petition,  or  in  opposition  thereto,  the  surrogate 
'  shall  make  such  order  as  justice  requires.     If  it  is  found  that 
the  enforcoijient  of  said  contract  at  law  would  be  subject  to  a 
valid    defense,    in   favor   of   any    party    to    said   proceeding,    the 
petition  shall  be  dismissed.     If  it  is  found  that  such  contract  is 
valid  and  in  force  and  that  the  vendor  had  not,  in  his  lifetime, 
effeotnally    conveyed    his    interest    in    said    lands    in    fulfillment 
thereof,  the  order  shall  direct  such  conveyance  to  be  made  by  the 
executor  or  administrator,  upon  receiving  the  balance  of  the  pur- 
chase   price,    when   due,    if   there   be   any   such    unpaid   balance, 
which  amount  shall  l»e  specified  in  the  order,  or  upon  the  com- 
pliance by  the  claimant  with  any  other  condition  impo.sed  on  him 
by   the  contract.     Under  such  order,  if  the  purchase  money   on 
the  contract  is  not  due  and  the  claimant  elects  to  pay  the  whole 
amount  thereof,   before  maturity,  the  executor  or  administrator 
shall   receive  the  same  and  shall  thereupon  execute  and  deliver 
the  deed  hereinabove  provided  for.     A  conveyance  nuide  in  i»ur- 
suaucc  of  such  order  shall  be  binding  on  all  of  said  persons  in 
interest  who  were  duly   cited  in  the  proceeding.     An  order  dis- 
missing the  petition  shall  not  prejudice  the  right  of  the  claimant 
under  said  contract  to  a  civil  action  for  spe<'ific  performance  nor 
to  any  other  remedy  then  existing  at  law  or  in  equity;  but  the 
delivery    and   acceptance   of   a    deed   of   conveyance    executed    in 
pursuance  of  an  order  granted  jls  prescribed  in  this  section  shall 
be    d<*emed   a   complete   fulfillment   of  such   contract.     An   order 
directing  a  conveyance  under  the  provisions  of  this  section  may 
be  enforced,  at  the  instance  of  the  person  entitled  to  such  con- 
veyance,  by   contempt   proceedings   in   the  manner  provided   for 
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the  enforcement  of  a  decree  under  section  twenty-five  hundred 
and  fifty-live  of  this  act,  proTided  it  is  shown  that  such  person 
tendered  performance  of  his  part  of  the  contract,  or  was  readj 
and  able  to  perform  when  requested,  within  a  reasonable  time 
after  the  order  was  entered.  Upon  such  a  proceeding  costs  and 
disbursements  may  be  allowed  and  included  in  the  order,  payable 
from  the  estate,  in  the  sums  specified  in  section  twenty-five  hun- 
dred and  sixty-one  of  this  act. 
Added  by  lu   1908,   ch.  608..     In  effect   Sept.   1,   1008. 

7se 
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TITLE  VI. 

Vrovinions  relating  to  a  teatamentaxy  trustee. 

See.  2802.  Intermediate   accounting;    when   voluntary. 

2808.  Id.;    wbeo   compulsory. 

2804.  Petition  to  compel  payment  of  debt,  legacy,  etc. 

2805.  Id.;  proceedings  upon  return  of  citation. 

2806.  Id.;  otlier  pei-aons  Interested  to  be  cited. 

2807.  When  surrogate  may  compel  judicial  settlement. 

2808.  Who  may  apply  therefor. 

2800.  Proceedings  upon  return  of  citation . 

2810.  Jndidal  settlement  on  petition  of  trostee. 

2811.  Certain  provisions  of  title  fourth  made  applicable. 

2812.  Surrogate  to  determine  controversies;  proportion  may  be  retains^ 
2818.  Effect  of  decree. 

2814.  Bealgnation  of  trust. 

2816.  Petition  for  security  from  testamentary  trustee. 

2816.  Security;    how  given. 

2817.  Removal  of  testamentary  trustee. 

2818.  Appointment  of  successor. 

2819.  Proceedings   where  testamentpn^   trustee   !•    also  execvtoi    or  ad- 

ministrator. 

2820.  Application  of  this  title. 

S     S802.   [Am'd,     1885.]    Intermediate     aecountlnyf     wliem 
▼olvntavT. 

Any  trustee  created  bj  any  laflt*  will  and  testament,  or  ap- 
pointed by  any  competent  authority  to  execnte  any  trust  created 
by  such  last  will  and  testament,  may  at  any  time  file  an  interme- 
diate account,  and  may  also  annually  render  and  finally  judicially 
settle  his  accounts  before  the  surrogate  of  the  county  having  juris- 
diction of  the  estate  or  trust,  in  the  manner  provided  by  law  for 
the  final  judicial  settlement  of  the  accounts  of  executors  and  ad- 
ministrators, and  may  for  that  purpose  obtain  and  serve  in  the 
same  manner  the  necessary  citations  requiring  all  persons  inter-  , 
ested  to  attend  such  final  settlement;  and  the  decree  of  the  sur- 
rogate on-  such  final  settlement  may  be  appealed  from  in  the 
manner  provided  for  an  appeal  from  a  decree  of  a  surrogate's 
court  on  the  final  settlement  of  the  accounts  of  an  executor  or 
administrator,  and  the  like  proceedings  shall  be  had  on  such  ap- 
peal; in  all  such  annual  accountings  of  such  trustees,  the  surro- 
gate before  whom  such  accounting  may  be  had  shall  allow  to 
the  trustee  or  trustees  the  same  compensation  for  his  or  their 
services,  by  way  of  commission,  as  are  allswed  by  law  to  execu- 
tors and  administrators,  besides  their  just  and  reasonable  ex- 
penses therein;  and  also  the  additional  allowance  provided  for  in 
section  twenty -five  hundred  and  sixty-two  of  this  act;  the  decree  . 
of  the  surrogate  on  such  final  annual  settlement  of  an  account  pro- 
vided for  in  this  section,  or  the  final  determination,  decree  or 
judgment  of  the  appellate  tribunal  in  case  of  appeal,  shall  have  the 
same  force  and  effect  as  the  decree  or  judgment  of  any  other  court 
of  competent  jurisdiction  on  the  final  settlement  of  such  accounts, 
and  of  the  matters  relating  to  such  trust  which  shall  have  been 
embraced  in  such  accounts,  or  litigated  or  determined  on  such, 
settlement. 

BsMd  on  L.  1886.  eh.  116  (6  Bdm.  700),  and  L.  1867,  ch.  782,  f  1  (7  BiM. 
ie7>:   li.  1871,   Ch.  482  (0  Bdm.  94);  L.   1886,   ch.  618. 

I  BB08.  Id.  I  when  compulsory. 

Upon  the  petition  of  a  person  interested,  absolutely  or  oontln- 
ceatly.  in  the  estate  or  fund  in  the  hands  of  a  testamentary  trus- 
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tee,  or  in  the  appHcation  thereof,  or  of  the  income  or  other  prt>» 
ceeds  thereof,  the  surrogate  may,  in  his  discretion,  make,  at  any 
time,  an  order  requiring  a  testamentary  trustee  to  render  an  inter- 
mediate account. 

Baaed  on  L.  1866,  cb.  116  (6  Edm.  700).  and  L.  1667.  ch.  782,  S  1  (T  Bdm. 
167);   L.   1671,   ch.  482  (9  Bdm.   04);   L.   1885,   ch.   618. 

I  2804.  Petition  to  compel  payment  of  debt»  iev»ey»  ete« 

Where  a  person  is  entitled  by  the  terms  of  the  wiU  to  the  pay- 
ment of  money,  or  the  delivery  of  persoual  property  by  a  testa- 
mentary trustee,  he  may  present  to  the  surrogate  s  court  a  writtea 
petition,  duly  verified,  setting  forth  the  facts  which  entitle  him  to 
the  payment  or  delivery,  and  praying  for  a  decree,  directing  pay- 
ment or  delivery  accordingly;  and  that  the  testamentary  trustee 
may  be  cited  to  show  cause  why  such  a  decree  should  not  be  made. 
If  the  petitioner  is  so  entitled,  only  upon  the  happening  of  a  con- 
tingency, or  after  the  expiration  of  a  certain  time,  he  must 
show  in  his  petition  that  his  right  to  the  money  or  other  property 
has  become  absolute.  Upon  the  presentation  of  the  petition,  the 
surrogate  must  issue  a  citation  accordingly. 

Id. 

I  280S.  Id.)  prooeedlnffn  upon   return  of  citation. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  if  the  testamentary  trustee  files  a  written  answer,  dnlr 
verified,  setting  forth  facts,  which  show  that  it  is  doubtfal. 
whether  the  petitioner's  claim  is  valid  and  legal,  and  denying  its 
validity  or  legality,  absolutely  or  upon  his  information  and  b^ief, 
a  decree  must  be  made  dismissing  the  petition,  without  prejudice 
to  an  action  in  behalf  of  the  petitioner  for  an  accounting;  othe^ 
wise,  the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties,  and  must  make  such  a  decree  in  the  premises  as  justice 
requires.  In  a  proper  case,  the  decree  may  require  the  testa- 
mentary trustee,  who  is  unable  to  deliver  personal  property,  to 
which  the  petitioner  is  entitled,  to  pay  the  value  thereof. 

Id. 

I  2806.  Id.;  otber  persons  Interested  to  be  cited. 

Where  it  appears,  upon  the  presentation  of  a  petition  as  pre- 
scribed in  the  last  section  but  one,  tUat  a  decree  made  pursuant 
to  the  prayer  thereof,  might  affect  the  rights  of  other  persons  with 
respect  to  the  estate  or  fund  held  by  the  testamentary  trustee, 
the  citation  must  also  be  directed  to  those  persons.  Where  that 
fact  appears,  upon  the  return  of  the  citation,  or  upon  the  hearing, 
and  it  also  appears  presumptively  that  the  petitioner  is  entitled  to 
a  decree,  all  the  persons,  whose  rights  may  be  so  affected,  moat 
be  brought  in  by  supplemental  citation  before  a  decree  is  made. 

14. 

I  18^7.  "Wben  surrogate  niay  compel  Jndlefal  settlentemt. 

In  either  of  the  following  cases,  the  surrogate's  court  may,  ftom 
time  to  time,  compel  a  judicial  settlement  of  the  account  of  a  tes- 
tamentary trustee: 

1.  Where  one  year  has  expired  since  the  will  was  admitted  to 
probate. 

2.  Where  the  trustee  has  been  removed,  or,  for  any  other  rea- 
son, his  powers  have  ceased. 

3.  Where  the  trusts,  or  one  or  more  distinct  and  separate  trusts, 
created  by  the  terms  of  the  will,  have  been  exocntcd.  or  are  ready 
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to  be  executed:  so  that  the  persons  beneficially  Interested  are,  bj 
the  terms  of  the  will,  or  by  operation  of  law,  entitled  to  receive 
any  money  or  other  personal  property  from  the  trustee. 

I  9806.  "Who  aaay  apply  tberefor. 

A  petition,  praying  for  a  judicial  settlement,  as  prescribed  in 
the  last  section,  and  that  the  testamentary  trustee  may  be  cited 
to  show  cause,  why  he  should  not  render  and  settle  his  account, 
may  be  presented,  by  any  person  beneficially  interested  in  the 
execution  of  any  of  the  trusts;  or  by  any  person  in  behalf  of  an 
infant  so  beneficially  interested;  or  by  a  surety  in  the  bond  of 
the  testamentary  trustee,  given  as  prescribed  in  this  title,  or  by 
the  legal  representative  of  such  a  surety.  Upon  the  presentation 
of  the  petition,  the  surrogate  must  issue  a  citation  according^, 
unless  the  account  of  the  testamentary  trustee  has  been  Juoi- 
dallr  settled,  within  a  year  before  the  petition  is  presented;  in 
which  ease,  the  surrogate  may,  in  his  discretion,  entertain,  or 
decline  to  entertain,  the  petition. 

I  2i809.  Proe«ediav«  vpom  return,  of  citAtlon. 

Sections  2727  and  2728  of  this  act  apply  to  the  proceedings 
upon  a  citation,  issued  as  prescribed  in  the  last  section,  and  ix> 
the  testamentary  trustee  to  whom  the  citation  is  directed. 

f  2i810.  Jndlelal  aettleBieitt  om  p«ttttott  of  trvstoe; 

When  one  year  has  expired  since  the  probate  of  the  will,  or 
when  the  trusts,  or  one  or  more  distinct  and  separate  trusts, 
created  by  the  will,  have  been,  or  are  ready  to  be,  fully  executed, 
a  testamentary  trustee  may  present  to  the  surrogate's  court  a 
petition,  duly  verified^  setting  forth  the  facts,  and  praying  that 
his  account  may  be  judicially  settled;  and  that  all  the  persons 
who  are  entitled,  absolutely  or  contingently,  by  the  terms  of  the 
will,  or  by  operation  of  law,  to  share  in  the  fund,  or  ^n  the 
proceeds  of  property  held  by  the  petitioner,  as  a  part  of  his 
trust,  may  be  cited  to  attend  the  settlement.  Thereupon  the 
surrogate  must  iksue  a  citation  accordingly.  Sections  2729,  27d0, 
and  2731  of  this  act  apply  to  the  proceedings  upon  the  return  of 
a  citation,  issued  as  prescribed  in  this  section,  and  to  the  testa- 
mentary trustee  whose  account  is  to  be  settled.  Any  person, 
although  not  named  in  the  citation,  who  is  beneficially  interested 
in  the  estate  or  fund  which  came  to  the  petitioner's  hands,  or 
in  the  proceeds  thereof,  or  in  the  application  of  that  estate  or 
fund,  or  of  the  proceeds  thereof,  is  entitled  to  appear  upon  the 
hearing,  and  thus  make  himself  a  party  to  the  special  proceeding. 

I    2811.  Certain    provlnlons    of    title    fourtK    made    ap- 
pUeable. 

Sections  27d4  to  2737,  both  inclusive,  sections  2739  to  2741, 
both  inclusive,  and  sections  2743,  2744,  and  2746  of  this  act, 
apply  to  and  regulate  the  like  matters,  where  a  testamentary 
trustee  accounts,  as  prescribed  in  this  title;  except  as  otherwise 
prescribed  in  the  next  two  sections.  To  each  account,  filed  as 
prescribed  in  this  title,  must  be  annexed  an  affidavit,  in  the  form 
prescribed  in  section  2733  of  this  act,  for  the  affidavit  to  be 
annexed  to  the  account  of  an  executor  or  administrator:  except 
that  the  expression,  "the  trusts  created  by  the  will'',  with 
such  other  oescHption  of  the  trust,  as  is  necessary  to  Identify 
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It,  must  be  substituted  in  plae^  of  tht  words,  **  tk»  ntatu  •€ 
the  decedent ". 

I  2812.  Sarroarate  to  det^ratliio  e»ntrOT#r«I«»|  pr«po»- 
tiOH  m»jr  be  retalAed. 

Upon  a  judicial  settlement  of  the  account  of  a  testa mentarT' 
trustee,  a  controversy  which  arises,  respecting  the  right  of  a 
party  to  share  in  the  money  or  other  personal  property  to  be 
paid,  distributed,  or  delivered  over,  must  be  determined  in  the 
same  manner  as  other  issues  are  determined.  If  such  a  con- 
troversy remains  undetermined,  after  the  determination  of  all 
other  questions  upon  which  the  distribution  of  the  fund,  or  the 
delivery  of  the  personal  property  depends,  the  decree  must  direct 
that  a  sum,  sufficient  to  satisfy  the  claim  in  controversy,  or  the 
proportion  to  which  it  is  entitled,  together  with  the  probable 
amount  of  the  interest  and  costs,  and,  if  the  case  so  requires, 
that  the  personal  property  in  controversy,  be  retained  in  the 
hands  of  the  accounting  party;  or  that  the  money  he  deposited 
in  a  safe  bank  or  trust  company,  subject  to  the  surrogate's 
order,  for  the  purpose  of  being  applied  to  the  payment  of  the 
claim,  when  it  Is  due,  recovered,  or  settled;  and  that  so  macfa 
thereof,  as  is  not  needed  for  that  purpose,  be  afterwards  dis- 
tributed according  to  law. 

I  2818.   Bffect  of  decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  account  of 

a  testamentary  trustee,  as  prescribed  In  this  title,  or  the  judgment 
rendered  upon  an  appeal  from  such  a  decree,  has  the  same  force, 
as  a  judgment  of  the  supreme  court  to  the  same  effect,  as  against 
each  parly  who  was  duly  cited  or  appeared,  and  every  person 
who  would  be  bound  by  such  a  judgment,  rendered  in  an  action 
between  the  same  parties. 

L.  1866.  ell.   116   (6  Bdm.   700). 

I  2814.  RealsTnatlon    of  tr«st. 

A  testamentary  trustee  may,  at  any  time,  present  to  the  surro- 
gate's court  a  written  petition,  duly  verified,  praying  that  his 
account  may  be  judicially  settled;  that  a  decree  may  thereupon 
be  made,  allowing  him  to  resign  his  trust,  and  discharging  film 
accordingly;  and  that  all  persons  who  are  entitled,  absolutely 
or  contingently,  by  tiie  terms  of  the  will  or  by  operation  of  law, 
to  chare  in  the  fund  or  estate,  or  the  proceeds  of  any  property 
held  by  the  petitioner  as  a  part  of  his  trust,  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made.  The  petition 
must  set  forth  the  facts  upon  which  the  application  is  founded: 
and  it  must,  in  all  other  respects,  conform  to  a  petition  presented 
for  a  judicial  Bettlement  of  the  account  of  a  testamentanr  trustee, 
as  prescribed  in  this  title.  The  surrogate  may,  in  his  discretion, 
entertain  or  decline  to  entertain  the  petition.  If  he  entertains 
it,  the  proceedings  must  be,  in  all  respects,  the  same  as  upon  a 
petition  for  a  judicial  sottlemont  of  the  petitioner's  account. 
except  that,  upon  the  hearing,  the  Rurrogate  must  first  determine, 
whether  sufficient  reasons  exist  for  granting  the  prayer  of  the 
petition:  and,  if  he  detormines  that  thoy  exist,  he  must  make 
an  order  accordingly,  and  allowing  the  Detitioner  to  account, 
for  the  purpose  of  being  discharged.  Upon  the  petitioner's 
fully  accounting,  and  paying  all  money  belonging  to  the  trust, 
and  deUvering  all  books,  papers,  nnd  other  properi^  of  the  tni0t» 
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ia  his  hands,  either  into  the  surrogate's  court,  or  as  the  surro 
jpate  directs,  a  decree  may  be  made,  accepting  his  resignation^ 
and  dischaiging  him  accordingly. 

Bf  L.  im%  ch.  800.  I  S. 

I  9S1S.  PetttloA  for  meeurity  from  testamentarr  tr«at«et 

Any  person,  beneficially  interested  in  the  execution  of  the 
trust,  may  present  to  the  surrogate's  court  a  written  petition, 
duly  Terined,  setting  forth,  either  upon  his  knowledge,  or  upon 
his  information  and  belief,  any  fact,  respecting  a  testamentary 
trustee,  the  existence  of  which,  if  it  was  interposed  as  an  ob- 
jection to  granting  letters  testamentary  to  a  person  named 
fe  executor  m  a  will,  would  make  it  necessary  for  such  a  person 
io  give  security,  in  order  to  entitle  himself  to  letters;  and  pray- 
ing for  a  decree,  directing  the  testamentary  trustee  to  give 
security  for  the  performance  of  his  trust;  and  that  he  may  be 
cited  to  show  cause,  why  such  a  decree  should  not  be  made. 
Upon  the  presentation  of  such  a  petition,  the  surrogate  must 
issue  a  citation  accordingly.  Upon  the  return  of  the  citation, 
a  decree,  requiring  the  testamentary  trustee  to  give  such  security, 
may  be  made,  in  a  case  where  a  person  so  named  as  executor 
can  entitle  himself  to  letters  testamentary,  oaly  by  giving  a  bond; 
but  not  otherwise. 

§   2816.  8e««rltys   l^oiv   vlvea. 

The  security,  given  as  prescribed  in  the  last  section,  must  be 
a  bond  to  the  same  effect,  and  in  the  same  form,  as  an  executor's 
bond.  Each  provision  of  this  chapter,  applicable  to  the  bond 
of  an  executor,  or  to  the  rights,  duties,  and  liabilities  of  the 
parties  thereto,  or  any  of  them,  including  the  release  of  the 
sureties,  and  tne  giving  of  a  new  bond,  apply  to  the  bond  so 
given,  and  to  the  parties  thereto. 

S  2817.  Removal  of  teatemeatarr  ir«stee« 

In  either  of  the  following  cases,  a  person  beneficially  interested 
in  the  execution  of  the  trust,  may  present  to  the  surrogate's 
court  a  written  petition,  duly  verified,  setting  forth  the  facts, 
and  praying  for  a  decree  removing  a  testamentary  trustee  from 
his  trust:  and  that  he  may  be  cited  to  show  cause,  why  such  a 
decree  should  not  be  made: 

1.  Where,  if  he  was  named  in  a  will  as  executor,  letters  tes- 
tamentary would  not  be  issued  to  him,  by  reason  of  his  personal 
disqualification  or  iut^ompetency. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  ap- 
plied the  money  or  other  property  in  his  charge,  or  invested 
money  in  securities  unauthorized  by  law,  or  otherwise  improvi- 
dently  manag^  or  injured  the  property  committed  to  his  charge, 
or  by  reason  of  other  misconduct  in  the  execution  of  his  trust, 
or  dishonesty,  drunkenness,  improvidence,  or  want  of  under- 
standing, he  is  unfit  for  the  due  execution  of  his  trust. 

3.  Where  he  has  failed  to  give  a  bond,  as  required  by  a  decree, 

made   as   prescribed   in  the   last  two   sections;   or   has   wilfully 

refused,   or  without   good   cause  neglected,   to  obey   a   direction 

of  the  surrogate,  containod  in  any  other  decree,  or  in  an  order, 

made  as  prescribed  in  this  title;  or  any  provision  of  law,  relating 

to  the  discharge  of   his  duty. 

2  B.  8.  730,  cb.  1,  |  7. 
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i  8818.  [A]tt*d,  1884»  1903.]     Appointment  of  snocessor. 

When  a  person  named  in  a  will  as  sole  testamentary  trustee 
dies  prior  to  the  probate  of  the  will,  or  bj  au  instrument  in 
writing  renounces  his  appointment,  or  when,  a  sole  testamentary 
trustee  dies,  or  becomes  a  lunatic,  or  is  by  a  decree  of  the  sar- 
rogate*s  court  'removed  or  allowed  to  resign,  and  the  trust  has 
not  been  fully  executed,  the  same  court  may  appoint  his  siic- 
vtssor,  unless  such  an  appointment  would  contravene  the  expr«2.<s 
terms  of  the  will.  Where  one  or  two  or  more  persons  named 
in  a  will  as  testamentary  trustees  dies  prior  to  the  probate  of 
the  will,  or  by  an  instrument  in  writing,  renounces  his  or  their 
iippointnieut,  or  where  one  of  two  or  more  testamentary  trustee?! 
(lies  or  becomes  a  lunatic,  or  is  by  a  decree  of  the  surrogate's 
eourt  rem«)ved  or  allowed  to  resign,  a  successor  shall  not  bt* 
appointed,  except  where  such  appointment  is  necessary  in  ordor 
to  comply  with  the  express  terms  of  the  will,  or  unless  the  same 
court,  or  the  supreme  court,  shall  be  of  the  opinion  that  tho 
nppointment  of  a  successor  would  be  for  the  benefit  of  the  cestui 
(lue  trust.  I^Uess  and  until  a  successor  is  appointed  the  remain- 
ing trustee  or  trustees  may  proceed  and  execute  the  trust  as 
fully  as  if  such  trustee  (or  trustees)  had  not  died,  renounced, 
become  a  lunatic,  been  removed  or  resigned.  Where  a  decroe 
i-emoving  a  trustee  or  discharging  him  upon  his  resignation  does 
not  designate  his  successor,  or  the  person  designated  therein  doe« 
not  qualify,  the  successor  must  be  appointed  and  must  qualifj" 
in  the  manner  prescribed  by  law  for  the  appointment  and  quali- 
fication t)f  an  administrator  with  the  will  annexed. 

I..  1870.  rh.  .m*),  13;  1  R.  S.  730,  ch.  1.  {|  68,  71;  L.1894,  ch.  406;  I*  1903. 
vh.  :i70.     In  effect  May  6,   1903. 

I  2810.  ProceediniJirM  where  testamentarr  trnatee  Is  also 
executor  or  admlnlMtrator. 

Where  the  same  person  is  a  testamentary  trustee,  and  also  the 
executor  of  the  will,  or  an  administrator  upon  the  same  estate, 
procoedings  taken  by  or  against  him,  as  prescribed  in  this  title, 
<lo  not  affect  him  as  executor  or  administrator,  or  the  criMiitors 
of,  or  persons  interested  in,  the  general  estate,  except  in  one  of 
the  following  cases: 

1.  Where  he  presents  a  petition,  praying  for  the  revocation  of 
his  letters,  he  may  also,  in  the  same  petition,  set  forth  the  facts. 
upon  showing  which  he  would  be  allowed  to  resign  as  testa- 
iiientary  trustt*e;  and  may  thereupon  pray  for  a  de<'ree  allowing 
hini  so^  to  resign,  and  for  a  citation  accordingly. 

*J.  Wiiere  a  person  presents  a  petition,  praying  for  the  revoca- 
tion of  letters  issued  to  an  executor  or  administrator;  and  any 
of  the  farts  set  forth  in  the  petition  are  made,  by  the  provisions 
of  tiiis  title,  sntticient  to  entitle  the  same  person  to  present  a 
petition,  praying  for  the  removal  of  a  testamentary  trustee:  the 
petitioner  may  pray  for  a  d(HTee.  removing  the  person •ooraplained 
of  in  both  rapacities,  and  for  a  citation  aceordingly. 

In  either  case,  proceedings  upon  the  petition  for  the  resigna- 
lion  or  removai,  as  the  case  requires,  of  the  testamentary  trustee, 
and  for  the  judicial  settlement  of  his  account,  may  be  taken,  a»« 
l>res<ribed   in   this  title,  in  connection  with,  or  separately  from, 
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the  like  proceedings  upon  the  petition  for  the  reTOcation  of  the 
letters,  as  the  surrogate  directs. 

S  2820.  Application  of  this  title. 

The  provisions  of  thiH  title  apply  to  a  trust  created  by  the  will 
of  a  resident  of  the  State,  or  relating  to  real  property,  situated 
within  the  State,  without  regard  to  the  residence  of  the  trustee, 
or  the  time  of  the  execution  of  the  will. 
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TITIiB  VTL 
Provisions  relating  to  a  gr^ut^dian. 

A.rtlcle  1.  Appointment,   removal,   and  ro!<ilf(natfon  of  a  general  su&r^l^ 

2.  Su[M>nrlMlon  and  control  of  a  ijiiieral  faardlan.       Settlement  of  bU 

aeconntH. 
S,  Guardians   appolntetl   by  will   or  deed. 

ARTICLB   FIRST. 

Appointment,  removal  and  resignation  of  a  general  guardiafk 

Sec.  2.S21.  Powc>r  of  court  to  appoint  /guardians. 

2H22.  Poiition  for  iippointnient,  by  infant  over  fourteen. 

2«2S.  Tontf-nts  of  petition:  citation. 

2824.  I(!.  ;   where  ]ietit loner  Is  a  icarrled  woman. 

2825.  Appointment  of  guardian. 

282G.  Guardian  to  be  norainate'l  by  infant. 

2827.  Appointment  of   temporary  guardian   for  Infant  under  fonrtaat 

2828.  Term  of  office  of  tempctrary  guardian. 

2829.  Inquiry  as  to  value  of  proiwrty. 

2830.  Qualification   of  guanlian  of  proi)erty. 

2831.  Id. :  of  {niardian  of  ihtsou. 

2s.'{2.  When   letters  may  be  rPVoki«d  fr»r  mlHConduct,   etc 

28.'J3.  Citation;   hearing;   decree. 

2834.  SiUip^uHlon  of  guardian ;   effect  tlnrcof. 

283.'.  Application  by  guanlian  fur  rev'<.itii>n  of  letters. 

2*<3fi.  Proceeilinga    thereupon. 

2837.  Ward  or  new  guardian   may  require  accounting. 

28.38.  Application  for  ancillary  lettcj-H  to  foreign  guardian. 

•J8,'^0.  Proceedings   thereupon. 

2840.  Knre<*t,of  ancillary  letters. 

2S41.  Application  of  the  last  .station  to  former  guardians. 

I  2K21.  PoT^er  of  court  to  appoint  vaardlana. 

The  aurro^ate's  court  has  the  like  power  and  authority  to  ap« 
point  a  jTeueral  guardian,  of  the  person  or  of  the  property,  or 
both,  of  au  infant,  which  the  chancellor  had,  on  the  thirty-first 
<lay  of  December,  eighteen  hundred  and  forty -six.  It  has  alw 
power  and  authority  to  appoint  a  general  guardian,  of  the  person 
or  of  the  property,  or  both,  of  an  infant  whose  father  or  mother 
is  living,  and  to  appoint  a  general  guardian,  of  the  property 
only,  of  an  infant  married  woman.  Such  power  and  authority 
must  be  exercised  in  like  manner  as  they  were  exercised  by  the 
court  of  chancery,  subject  to  the  provisions  of  this  act.  The 
same  person  may  be  appointed  guardian  of  au  infant  in  both 
capacities;  or  the  guardian.ship  of  the  person  and  of  the  property 
may  be  committed  to  different  persons. 

2  R.  S.   151.   I  e   (2  Edm.  1S7) ;  L.  1870,  cb.  341  (7  Bdm.  716):  Iw  1871 
A.  708   (9  Bdm.  132).     Sei;  Roles  62-64. 
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f  2822.  [Am*d.  lfN)9.]  Petition  for  appoliitiBeii»t»  by  In- 
fant ovev  fourteen. 

In  either  of  the  following  cases,  an  infant  of  the  age  of  four- 
teen years  or  upwards,  may  present,  to  the  surrogate's  court  of 
the  county  in  which  he  resides;  or,  if  he  is  not  a  resident  of  the 
state,  to  the  surrogate's  court  of  the  county  in  which  any  of  his 
property,  real  or  personal,  is  situated;  a  written  petition,  duly 
verified,  setting  forth  the  facts  upon  which  the  jurisdiction  of 
the  court  depends,  and  praying  for  a  decree  appointing  a  gen- 
eral guardian,  either  of  his  person,  or  of  his  property,  or  both,  as 
the  case  requires;  and,  if  necessary,  that  the  persons,  entitled  by 
law  to  be  cited  upon  such  an  application,  may  be  cited  to  .show 
cause,  why  such  a  decree  should  not  be  made: 

1.  Where  such  a  general  guardian  has  not  been  duly  appointed, 
either  by  a  court  of  competent  jurisdiction  of  the  state,  or  by 
the  will  or  deed  of  his  father  or  mother,  admitted  to  probate 
or  authenticated,  and  recorded,  as  iJrescribed  in  section  twenty- 
eight  hundred  and  lifty-one  of  this  act. 

2.  Where  a  general  guardian  so  appointed  has  died,  become  in- 
competent or  disqualified;  or  refuses  to  act;  or  has  been  removed; 
or  where  his  term  of  ofllce  has  expired.  Where  the  petitioner  is  a 
non-resident  married  woman,  and  the  petition  relates  to  personal 
property  only,  it  must  affirmatively  show  that  the  property  is 
not  subject  to  the  control  or  disposition  of  her  husband,  by  the 
law  of  the  petitioner's  residence.  Where  an  infant  in  one  of  the 
cases  mentioned  *in  this  section  has  refused,  or  for  ten  days  has 
failed,  to  present  the  petition,  the  surrogate,  upon  notice  tp  be 
given  in  such  manner  as  he  shall  direct,  to  the  infant  and  the 
persons  who  would  be  entitle<l  by  law  to  be  cited  ui>on  the  appli- 
cation of  the  infant,  shall  proceed  to  the  appointment  of  a  general 
guardian  of  the  property  of  the  infant  in  the  same  manner  as  if 
the  infant  had  duly  presented  the  petition. 

2  R.  S.  150,  §-4  (2  Kflm.  157);  L.  1870,  ch.  59  (7  E^lm.  589);  L.  1871, 
ch.  32   (9  KOn^  .58).     Am'd  by  I..  1909,  Ph.  231.     In  eflfect  Sept.  1,  1909. 

i  2628.  Contents  of  petition;  eitation. 

A  petition,  presented  as  prescribed  in  the  last  section,  must 
also  state  whether  or  not  the  father  and  mother  of  the  petitioner 
are  known  to  be  living.  If  either  of  them  is  known  to  be  living, 
and  the  petition  does  not  pray  that  the  father,  or,  if  he  is  dead, 
that  the  mother,  may  be  appointed  tlio  general  guardian,  it  must 
set  forth  the  circumstances  which  render  the  appointment  of 
another  person  expedient;  and  must  pray  that  the  father,  or,  if 
he  is  dead,  that  the  mother,  of  the  petitioner  may  be  cited  to 
show  cause,  why  the  decree  should  not  be  made.  A  citation, 
issaed  to  the  father  of  the  petitioner,  must  be  served  at  least 
ten  days  before  it  is  returnable.  Where  the  case  is  within  Knb- 
division  second  of  the  last  section,  the  netition  must  pray  that 
the  person  formerly  appointed  general  guardian  may  be  cited; 
nnless  it  is  shown  that  he  is  dead.  The  surrogate  must  inquire, 
and  ascertain  as  far  as  practicable,  what  relatives  of  the  infant 
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reside  iu  bis  county;  aud  he  may,  in  his  discretion,  cite  any  rela- 
tive or  class  of  relatives  of  the  infant,  residing  in  that  county 
or  elsewhere,  to  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted. 

L.   1870,  ch.  341   (7  Edin.  716). 

S  2824.  Id.;  -v^-liere   petitioner  t«  a  married  woman. 

The  last  section  applies,  where  the  petitioner  is  a  married 
woman;  except  that  her  husband  must  also  be  cited,  and  that 
the  Hurrosate  may,  in  his  discretion,  make  a  dec^ree.  appointing 
a  guardian  of  her  property,  without  citing  her  father  or  her 
mother. 

i  2825.  Appointment  of  gruardlan. 

irpou  the  return  of  the  citation,  the  surrogate  must  make  such 
a  decree  in  the  premises,  as  justice  re<iuires.  He  may,  in  his 
discretion,  hear  allegations  and  proofs  froni  a  person  not  a  party. 
Where  a  citation  is  not  issued,  the  surrogate  must,  upon  the 
presentation  of  the  petition,  inquire  into  the  circumstances.  For 
the  purpose  of  such  an  inquiry,  or  of  an  inquiry  into  the  amount 
of  security  to  be  required  of  the  guardian,  he  may  issue  a  sub- 
poena, requiring  any  person  to  attend  before  him,  to  testify  ro» 
specting  any  matter  involved  therein.  If  he  is  satisfied  that  the 
allegations  of  the  petition  are  true  in  fact,  and  that  the  interests 
of  the  infant  will  be  promoted  by  the  appointment  of  a  general 
guardian,  cither  of  his  person  or  of  his  property,*  he  must  make 
a  decree  accordingly,  except  that  a  guardian  of  the  person  of  a 
married  woman  shall  not  be  appointed.  In  a  proper  case,  he 
may  appoint  a  general  guardian  in  one  capacity,  without  a  cita- 
tion and  issue  a  citation,  to  show  cause  against  the  appointment 
(>f  a  general  guardian  in  the  other  capacity. 

2  R.    S.    ir»l,    g   6    (2  Eclra.   137). 

1  2820.  Guardian  to  be  nominated  by  Infant. 

A  guardian,  appointed  upon  the  application  of  an  infant  of  the 
age  of  fourteen  years,  or  upwards,  as  prescribed  in  this  article, 
must  be  nominated  by  the  infant,  subject  to  the  approval  of  the 
surro^te. 

2  R.   S.    150,   I  4    (2  Edm.   157). 

f  282T.  Appointment  of  temporary  vuardlan  for  Infant 
under  fourteen. 

A  relative  of  an  infant  under  fourteen  years  of  age,  or  any 
other  person  in  boiialf  of  such  an  infant,  may  present,  to  the 
Nurrogate's  court  of  the  county  in  which  the  infant  resides;  or, 
if  he  is  not  a  resident  of  the  State,  to  the  surrogate's  court  of 
the  county  in  which  «ny  of  the  Infant's  property,  real  or  personal 
IS  situated;  a  written  petition,  duly  verified,  setting  forth  the 
facts,  upon  which  the  jurisdiction  of  the  court  depends,  and  ©ray- 
ing for  a  decrea  appointing  a  guardian  of  the  person,  or  of  the 
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property,  or  both,  of  the  infant,  to  serve  until  the  infaat  attains 
the  age  of  fourteen  years,  and  a  successor  to  the  guardian  is 
appointed.  The  caseH  in  which  such  a  guardian  may  be  appointed, 
the  contents  of  the  petition,  and  the  proceedings  thereupon,  are 
the  same,  as  pi  escribed  in  the  foregoing  sections  of  this  article, 
with  rcsiKH't  to  the  appointment  of  a  general  guardian,  upon  the 
IHiition  of  an  infant  of  the  age  of  fourteen  years  or  upwards: 
except  that  the  surrogate  must  nominate,  as  well  as  appoint,  the 
temporary  guardian. 
2  R.   S.   151,   S  o    (2  Edin.   157). 

S  2828.   Term  of  oillce   of  temporary  gruardiaii. 

The  term  of  otfice  of  a  guardian,  appointed  as  prescribed  in  the 
last  section,  expires  when  the  infant  attains  the  age  of  fourteen 
years.  But  after  the  infant  attains  that  age,  the  person  so  a\i' 
pomted  continues  to  retain  all  the  powers  and  authority,  and  is 
subject  to  all  the  duties  and  liabilities,  of  a  guardian  of  the  per- 
son, or  of  the  property,  or  both,  pursuant  to  his  letters:  until 
his  successor  is  appointed  and  has  qualified,  or  until  his  letters 
are  revoked,  for  some  other  cause,  by  a  decree  of  the  surrogate's 
court:  and  his  sureties  are  responsible  accordingly. 

Id.,  S  10. 

i  2820.   Inquiry  an  to   valne  of  property. 

Whert'  ?i  general  guanlian  of  the  property  of  an  Infant  Is  ap- 
pointed, as  prescribed  in  this  article,  the  surrogate  must  inquire 
into  the  infant's  circumstances,  and  must  ascertain,  as  nearly  as 
practicfllde,  the  value  of  his  personal  property,  and  of  the  rents 
and  profits  of  his  real  property. 

Id.,  part  of  I   6. 

S  2830.  [Am'd,  1881,  18)12.1  dvallflcatlon  of  araardlan  of 
property* 

Before  letters  of  guardianship  of  an  infant's  property  are  issued 
by  the  surrogate's  court,  the  person  appointed  must,  besides  tak- 
ing an  official  oath,  as  prescriiied  by  law,  execute  to  the  infant, 
and  file  with  the  surrogate,  his  bond,  with  at  least  two  sureties, 
in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice  the  value 
of  the  personal  property,  and  of  the  rents  and  profits  of  the  real 
property;  conditioned  that  the  guardian  will,  in  all  things,  faith* 
fully  discharge  the  trust  reposed  in  him,  and  obey  all  lawful 
directions  of  the  surrogate  touching  the  trast,-  and  that  he  will, 
in  all  respects,  render  a  just  and  true  attcount  of  all  money  and 
other  property  received  by  him.  and  of  th<?  appli<*ation  thereof, 
and  of  his  guardianship,  whenever  he  is  required  so  to  do,  by  a 
court  of  competent  jurisdiction:  but  the  surrogate  may,  in  his 
discretion,  limit  the  amount  of  the  bond  to  not  less  than  twice  the 
value  of  the  personal  property  and  of  the  rents  and  profits  of  the 
real  property  for  the  term  of  three  years.  But  in  case  where  it 
appears  to  be  Impracticable  to  give  a  bond  sufficient  to  cover  the 
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whole  amount  of  the  infant's  personal  property  the  surrogate  may, 
in  his  discretion,  accept  security,  to  be  approved  by  the  surrogate, 
not  less  than  twice  the  amount  of  the  particular  portion  of  the 
infant's  property  which  the  guardian  will  be  authorized  under  the 
letters  to  receive;  and  issue  letters  thereon  limited  to  the  receiving 
and  administering  only  such  personal  property  for  which  double 
the  security  has  been  given,  and  restraining  the  guardian  from  re- 
ceiving any  other  personal  property  of  the  infant  until  the  further 
order  of  the  surrogate  on  additional  further  satisfactory  security. 

•2   R.   S.    Ml,   S  8;  L.  1S92,   ch.  550. 

f  :iK31.  ld.$  of  Hrnardian  of  pemon. 

Before  letters  of  guardianship  of  an  infant's  person  ar^  issued 
by  the  surrogate's  court,  the  person  appointed  must  take  the 
official  oath  as  prescribed  by  law.  The  surrogate  may  also  re- 
quire him  to  execnte  to  the  infant  a  bond,  in  a  penalty  fixed  by 
the  surrogate,  and  with  or  without  sureties,  as  to  the  surrogate 
seems  proper;  conditioned,  that  the  guardian  will  in  all  things 
faithfully  discharge  the  trust  reposed  'in  him,  and  duly  account 
for  all  money  or  other  property  which  may  come  to  his  hands,  as 
directed  by  the  surrogate's  court. 


I  2832.  Wben  lettem  may  be  revoked  fcr  mlaconducty  ete« 

In  either  of  the  following  cases,  the  ward,  or  any  relative  or 
other  person  in  his  behalf,  or  the  surety  of  a  guardian,  may,  at 
any  time,  present  to  the  surrogate's  court,  a  written  petition,  duly 
verified,  setting  forth  the  facts,  and  praying  for  a  decree,  revoking 
letters  of  guardianship,  either  of  the  person,  or  of  the  property, 
or  both;  and  that  the  guardian  complained  of  may  be  cited  to 
show  cause,  why  such  a  decree  should  not  be  made: 

1.  Where  the  guardian  is  disqualified  by  law,  or  is,  for  any 
reason,  incompetent  to  fulfil  his  trust. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied 
the  money  or  other  property  in  his  charge,  or  invested  money  in 
securities  authorized  by  law,  or  otherwise  improvidently  nuin- 
aged  or  injured  the  real  or  personal  propertj'  of  the  ward,  or  by 
reason  of  other  misconduct  in  the  execution  of  his  office,  or  his 
dishonesty,  drunkenness,  improvideace,  or  want  of  understanding, 
he  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause,  nep- 
lected,  to  obey  any  lawful  direction  of  the  surrogate,  contained 
in  a  decree  or  an  order;  or  any  provision  of  law,  relating  to  the 
discharge  of  his  duty. 

4.  Where  the  grant  of  letters  to  him  was  obtained,  by  a  false 
suggestion  of  a  material  fact. 

5.  Where  he  hns  removed,  or  is  about  to  remove,  from  the  State. 

6.  In  the  case  of  the  guardian  of  the  person,  where  the  infant's 
welfare  will  be  promoted  by  the  appointment  of  another  guardian* 

2  R.  S.  151.   I   14:  L.  1837.   ch.   460.    ||   34,   45   (4  Edm.  493,  495). 
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I  2833.  Citation;  hearing)  decree. 

Upon  the  presentation  of  a  petition,  as  prescribed  in  the  last 
dectiuu,  the  surrbgate  must  inquire  into  the  matter;  and,  for  that 
purpose,  he  may  issue  a  subpoena  to  any  person,  requiring  him  to 
attend  and  testify  in  the  premises.  If  tlie  surrogate  is  satisfied 
that  there  is  probable  cause  to  believe,  that  the  allegations  of  the 
petition  are  true,  he  must  issue  a  citation  to  the  guardian  com- 
plained of;  and,  upon  the  return  thereof,  if  the  material  allega* 
tions  of  the  petition  are  established,  he  must  make  a  decree,  re- 
voking the  guardian's  letters  accordingly;  except  that,  where  th^ 
case  is  within  subdivision  third  or  fourth  of  this  last  section,  he 
must  dismiss  the  proceedings,  under  the  like  circumstances  and 
upon  the  like  terms,  as  prescribed  in  sections  2686  and  2687  of 
this  act,  where  a  similar  complaint  is  made  against  an  executor  or 
administrator. 

Id.  II  14  and  16,  amM. 

I  12884.  Saspensloit  of  s«ardif*iBy  eCfeet  thereof. 

Upon  issuing  a  citation  as  prescribed  in  the  last  section,  the 
surrogate  may,  in  his  discretion,  make  an  order  suspending  the 
ITuardian,  wholly  or  partly,  from  the  exercise  of  his  powers  and 
authority,  during  the  pendency  of  the  special  proceeding.  A  cer- 
tified copy  of  an  order  so  made  must  accompany  the  citation,  and 
be  served  therewith;  but,  from  the  time  when  it  is  made,  the  order 
18  binding  upon  the  guardian  and  upon  all  other  persons,  without 
service  thereof,  subject  to  the  exceptions  and  limitations  pre- 
scribed in  sections  2003  and  2COi  of  this  act,  with  respect  to  a 
decree  revoking  letters. 

Lw  1837,  eh.  480,  I  01  (4  Edm.   497). 

I  2M36.  Application  by  saardlan  for  ^'evocation  of  letters. 

A  guardian,  appointed  as  prescribed  in  this  title,  may,  at  any 
time,  present  to  the  surrogate's  court  a  written  petition,  duly 
verified,  setting  forth  the  facts  upon  which  the  application  is 
founded,  and  praying  that  his  account  may  be  judicially  settled; 
that  a  decree  may  thereupon  be  made,  revoking  his  letters,  and 
discharging  him  accordingly;  and  that  the  ward  may  be  cited  to 
show  cause  why  such  a  decree  should  not  be  made.  The  surro^ 
gAte  may.  in  his  discretion,  entertain  or  decline  t**  entertain  the 
application. 

Id.,  part  of  11  51  and  52. 

I  2B830.  Proceedlns:*    tlaerenpon. 

If  the  surrogate  entertains  an  application,  made  as  prescribed 
in  the  last  section,  he  must  issue  a  citation,  as  prayed  for  in  the 
petition;  and  he  may  also  require  notice  of  the  application  to  be 
g^iven  to  such  other  persons,  and  in  such  a  manner,  as  he  deems 
proper.  Upon  the  return  of  the  citation,  a  guardian  ad  litem  for 
the  ward  must  be  appointed;  and  the  surrogate  may  also,  in  his 
discretion,  allow  any  person  to  appear  and  contest  the  applica- 
2ion»  in  the  interest  of  the  ward.    Upon  the  hearing,  the  surrogate 

749 


I 


^ §  2837-38  SURROGATES'  COURTS.  c.  1 8,  t.  T.  a.  1 

must  first  determine  whether  sufficient  reasons  exist  for  granting 
the  pra3'er  of  the  petition.  If  he  determines  that  they  .exist,  and 
that  the  interests  of  the  ward  will  not  be  prejudiced  by  the  resig- 
nation of  the  guardian,  the  surrogate  must  make  an  order  accord- 
ingly, and  allowing  the  petitioner  lo  acoount,  for  the  purpose  uf 
being  discharged.  Upon  his  fully  accounting,  and  paying  all 
money  which  is  found  to  be  due  from  him  to  the  ward,  and  deliv- 
;'ring  all  books,  papers,  and  «»thcr  property  of  the  ward  in  hi* 
hands,  either  into  the  surrogate's  court,  or  in  such  a  manner  as 
the  surrogate  dire<-ts,  a  decree  nuiy  be  made,  revoking  the  peti- 
tioner's letters,  and  discharging  him  accordingly. 
L.    1W7.  <-|j.   400,   part  of  H  •'>2,  r»3.  M.  Tm  and  r>0. 

S  2H37.  Ward   or  neir  STuarcllan  may  require  aceovntlns. 

Notwithstanding  the  discharge  of  a  guardian,  as  proscribed  in 
the  last  section,  his  successor  or  the  wan'  may  compel  a  judicial 
settlement  of  his  account,  as  prescribed  in  article  second  of  this 
title,  in  the  same  manner  and  with  like  effect,  as  if  the  decree 
discharging  him  had  not  been  made.  With  respect  to  all  matters 
connected  with  his  trust,  his  sureties  continue  to  be  liable,  until 
his  account  is  judicially  settled  accordingly. 

Id.,  pnrt  of  I  no  (4  Ediu.  4m). 

I  28a8.  rAiiiM,  1M02,  1807,  1O00.1  Applleatlon  for  anctl- 
lary  lettern  to  foreign  iciiarcllanii. 

1.  Where  an  infant,  who  resides  without  the  State  and  within 
the  United  States,  is  entitled  to  property  within  the  State,  ^r  to 
nmintain  an  action  in  any  court  thereof,  a  general  guardian  of 
his  property,  who  has  been  appointed  by  a  court  of  (»fmiiH»tent 
jurisdiction,  within  the  State  or  territory  where  the  ward  resides, 
and  has  there  given  security,  in  at  least  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real  property, 
of  the  ward,  may  present,  to  the  surrogate's  court  having  juris- 
diction, a  written  petition,  duly  vorifie<l,  setting  forth  the  facts, 
and  praying  for  ancillary  lettei"s  of  guardianship  accordingly. 
The  petition  must  be  accomi)anied  with  exemplified  copies  of  the 
rec(»rds  and  other  pajiers.  showing  that  he  has  been  so  appointed, 
and  has  given  the  security  required  in  this  section,  which  most 
be  authenticated  in  the  mode  prescribed  in  section  forty-five  cf 
the  decedent  estate  law.  for  the  authentication  of  records  and 
papers,  upon  an  application  for  ancillary  letters  testamentary, 
or  ancillary  letters  of  administration. 

2.  Where  an  infant  who  resides  without  the  State  and  within 
a  foreign  country  is  entitled  to  personal  property  within  the 
State,  or  to  maintain  an  action,  or  special  proceeding  in  any 
court  thereof  respecting  such  i)crsonal  property,  a  general  guard- 
ian of  his  property,  authorized  to  act  as  such  within  the  foreien 
country  where  the  ward  resides,  may  apply  to  the  sorrogate':5 
court  of  the  county  where  such  personal  property  or  any  part 
thereof  is  situated,  for  ancillary  letters  of  gnardianship  on  the 
personal  estate  of  such  infant,  and  the  person  so  atithorixed  must 
present  to  the  surrogate's  court  having  jurisdiction  a  written 
petition    duly   verified,    setting   forth    the   facta   and    praying   for 
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ancillary  letters  ^'f  guardianship  on  the  personal  ostatu  of  such 
infant.  The  petition  must  be  accompanied  witli  the  exemiUillfd 
copies  of  the  records  and  other  papers  showing  the  appointment 
of  4such  foreign  guardian,  or  where  such  foreign  guardian  has 
not  been  appointed  by  any  court  with  other  proof  of  his  authority 
to  act  as  such  guardian  within  such  foreign  country,  and  also 
with  proof  that  pursuant  to  the  laws  of  such  foreign  country, 
Mich  foreign  guardian  is  entitl<Hl  to  the  possession  of  the  ward  s 
personai  estate.  iCxemplified  copies  of  the  records,  where  iMeU 
pursuant  to  this  subdiyisioui  must  be  authenticated  by  the  seal 
of  the  court,  or  officer,  by  which  or  by  whom  such  for^igu  guaruiai 
was  appointed,  or  the  officer  having  the  custody  of  the  seal  or  of 
iho  r»?cord  ihei-eof,  and  the  signature  of  a  judge  of  such  court, 
or  the  signature  of  such  officer  and  of  the  clerk  of  such  court  or 
officer,  if  any;  and  must  be  further  authenticated  by  the  certificate, 
under  the  principal  sen!  of  the  department  of  foreign  affairs,  or 
the  department  of  justice  of  such  country,  attested  by  the  signa- 
ture or  seal  of  a  United  States  cousul. 

U  1870.  vh.  59,  part  of  f  1  (7  Edm.  589)  ;  L.  1892,  ch.  576;  L.  1897,  ch. 
402.  Aia'd  Uy  L.  lOCd.  iti.  (So,  |  d.  S(*e  uote  79  of  notes  o^  Board  of 
St;ituiory  Con.M»ll<l{itluu   at   oiul  of  ctKle. 

I  2839.    [Am'd,  1802.]    Proceedtngrs  therevpon. 

Where  the  surrogate  is  satisfied,  upon  the  papers  presented, 
as  prescribed  in  the  last  section,  that  the  case  is  wfthln  that 
siK-tiou,  and  that  it  will  be  for  the  ward's  interest,  that  ancillaiy 
letters  of  guardianship  should  be  issued  to  the  petitioner,  he 
may  make  a  decree  granting  ancillary  letters  accordingly. 
Such  a  decree  may  be  made  without  a  citation,  or  the  surrogjite 
may  cite  such  persons  as  he  thinks  proper,  to  show  cause,  why  the 
prayer  of  the  petition  should  not  be  granted.  But  before  the 
ancillary  letters  are  issued,  the  surrogate  must  inquire,  whether 
any  debts  are  due  from  the  ward's  estate  to  residents  of  the 
State;  and  if  so,  he  must  require  payment  thereof. 
Id.,  part  ef  I  1;  L.  1882,  cb.  676. 

I  2840.  Effect  of  anelllary  letters 

Ancillary  letters  of  guardianship  are  issued  ac  preseribed  in 
the  last  section,  without  security  and  without  an  oath  of  office. 
If  issued  in  a  case  provided  for  in  subdivision  one,*  of  section 
twenty-eight  hundred  and  thirty-eight,  they  authorize  the  person  to 
whom  they  are  issued  to  demand  and  receive  the  personal  prop- 
erty, and  the  rents  and  profits  of  the  real  property  of  the  ward ;  to 
dispose  of  them  in  like  manner  as  a  guardian  of  the  property  ap- 

Sointed  as  prescribed  in  this  article;  to  remove  them  from  the 
tate,  and  to  maintain  or  defend  any  action  or  special  proceeding 
in  the  ward's  behalf.  If  issued  in  a  case  provided  for  in  subdiyi- 
sion  two  of  section  twenty-eight  hundred  and  thirty-eight,  such  an- 
cillary letters  of  guardianship  authorize  the  person  to  whom  they 
are  issued  to  demand  and  receive  the  personal  estate  of  the  ward, 
and  to  dispose  of  it  in  like  manner  as  a  guardian  of  property  ap- 
pointed as  prescribed  in  this  article,  and  to  maintain  or  defend  any 
action  or  special  proceeding  respecting  such  personal  estate  in  the 
ward's  behalf.  But  in  neither  case  do  such  letters  authorize  such 
ancillary  guardian  to  receive  from  a  resident,  guardian,  executor, 
or  administrator,  or  from  a  testamentary  trustee,  subject  to  the 
jarisdiotioa  of  a  surrogate's  court,  money  or  other  property  be- 

•  fik>  In  the  original. 
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fonirlnir  to  the  ward.  In  n  cflwe  whprp  lettert  hare  been  Imaea  to  t 
ftiardian  of  the  infant'fl  property,  from  a.  surrogate's  conrt  of  i 
connty  within  the  State,  upon  an  nllo^Rtion  that  the  infant  wtt  t 
resident  of  that  county,  except  hy  the  special  direction,  made 
upon  Rood  cause  shown,  of  the  surro^rate's  court  from  which  the 
principal  letters  were  issued,  c  unless  the  principal  letters  hare 
Been  auly  reroked. 
U.«  ranalndOT  •fit. 

I  2841.  Applloiitiom      o(     tb«      last     •••tion     f      former 
■rsuirAlans. 

The  last  section  applies  to  letters  granted,  before  this  chapter 
takes  effect,  by  a  surrogate's  court  of  the  State,  to  a  guardian  ap- 

Sointed  by  a  court  of  another  State,  or  a  territory  of  the  United 
tates,  upon  presentation  of  an  exemplified  transcript  of  the  ft- 
ord  of  his  appointment. 
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ARTICLB  SmCOND. 

Supervision  and  control  of  a  general  gitardian,     Seitlemeni  of 

his  account. 

Sec  2842.  Goardlan  to  file  uinaal  Inysotory  and  account 

284d.  AfBdaTlt  to  be   annexed   thereto. 

2844.  Annual  examination  of  guardlan'a  acoonnts. 

2S45.  Proceedings   wtien   account   defective,   etc. 

2846.  Srrrogate  may  direct  B»  to  Infant'ii  maistenance. 

2847.  When  jndldal  settlement  of  guardian's  account  compelled. 

2848.  Id.;  as  to  gnardtan  of  person. 

2849.  When  guardian  majr  compel  Judicial  settlement 

2850.  Gltatton;  proceedings  thereupcm. 

I  2842.  [Am'd,  1018.]  OuardiaA  to  flle  aniival  InTentorr 
and  aeeonat. 

A  gener&l  gtiardian  of  an  infant's  property,  appointed  by  a  sur- 
rogate's court,  must,  in  the  month  of  January  of  each  year,  as 
louir  as  any  of  the  infant's  property,  or  of  the  proceeds  thereof, 
remains  under  his  control,  file  in  the  surrogate's  court  the  follow- 
ing papers: 

See  I  2341,  ante. 

1:  An  inyentory,  containing  a  full  and  true  statement  and  de- 
scription of  each  article  or  item  of  personal  property  of  his  ward, 
received  by  him,  since  his  appointment,  or  since  the  filing  of  the 
last  annual  inventory,  as  the  case  requires;  the  value  of  each 
article  or  item  so  received;  a  list  of  the  articles  or  items  re- 
maining in  his  hands;  a  statement  of  the  manner  in  which  he 
has  disposed  of  each  article  or  item,  not  remaining  in  fiis  hands; 
and  a  full  description  of  the  amount  and  nature  of  each  invest- 
ment or  money  made  by  him. 

2.  A  full  and  true*  account,  in  form  of  debtor  and  creditor,  of 
all  his  receipts  and  disbursements  of  money,  during  the  preceding 
year;  in  which  he  must  charge  himself  with  any  balance  remain* 
ing  in  his  hands,  when  the  last  account  was  rendered,  and  must 
distinctly  state  the  amount  of  the  balance  remaining  in  his  hands, 
at  the  conclusion  of  the  year,  to  be  charged  to  him  in  the  next 
year's  account. 

3.  The  names  and  residences  of  the  sureties  on  his  undertak- 
ing; if  natural  persons  whether  they  are  living;  and  whether  the 
secnrity  of  the  undertaking  has  become  impaired. 

L.  1837,  du  460,  {  57  (4  Bdm.  497),  am'd.  See  f  2869.  post  Am*d, 
L.    1013.   Gh.53d.     lA  effect  Sept.    1,    1913. 

f  3843.  AAdaTit  to  be  aanexed  tbereto. 

With  the  inventory  and  account,  filed  as  prescribed  in  the  last 
section,  must  be  filed  an  affidavit  which  must  be  made  by  the 
guardian,  unless,  for  good  cause  shown  in  the  affidavit,  the  sur- 
rogate permits  the  same  to  be  made  by  an  agent  or  attorney,  who 
is  cognizant  of  the  facts.  The  affidavit  must  state,  in  substance, 
that  the  inventory  and  account  contain,  to  the  best  of  the  affiant's 
knowledge  and  belief,  a  full  and  true  statement  of  all  the  guar- 
dian's receipts  and  disbursements,  on  account  of  the  ward;  and  of 
all  money  and  other  personal  property  of  the  ward,  which  have 
come  to  the  hands  of  the  fpuardinn,  or  have  been  received  by  any 
other  person  by  his  order  or  authority,  or  for  his  use,  since  bis 
appointment,  or  since  the  filing  of  the  last  annual  inventory  and 
account,  as  the  case  requires:  and  of  the  value  of  all  such  prop- 
erty; together  with  a  full  and  true  statouient  and  account  of  the 
manner,  in  \\hieb  he  has  disposed  of  the  same,  and  of  all  the 
property  remaining  in  h\»  hands,  at  the  time  of  filing  the  inventory 
and  account;  and  a  full  and  true  description  of  the  amount,  and 
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nature  of  each  investment  made  by  him,  since  his  appointment,  or 
since  the  filing  of  the  last  annual  inventory,  and  account,  as  the 
case  requires;  and  that  he  does  not  know  of  any  error  or  oniission 
in  the  inventory  or  account,  to  the  prejudice  of  the  ward.  The 
surrogate  must  annex  a  copy  of  this  and  the  last  section,  to  all 
letters  of  guardianship  of  the  property  of  an  infant  issued  from 
his   court. 

L.  1837,  ch.  460,  |f  57  and  58.     See  I  2855.  post. 

I  2844.  [Am'd,  1881.]  Amnaal  examination  of  ffitardlaa's 
accounts. 

In  the  month  of  February  of  each  year,  and  thereafter  until 
completed,  the  surrogate  must,  for  the  purposes  specified  in  the 
next  section,  examine  or  cause  to  be  examined,  under  his  direc- 
tion, all  inventories  and  accounts  of  guardians  filed  since  the 
first  day  of  February  of  the  preceding  year.  The  examination 
may  be  made  by  the  clerk  of  the  surrogate's  court,  or  by  a  person 
specially  appointed  by  the  surrogate  to  make  it,  who  must,  before 
he  enters  upon  the  examination,  subscribe  and  take,  before  the 
surrogate,  and  file,  with  the  clerk  of  the  surrogate's  court,  an 
oath  faithfully  to  execute  his  duties,  and  to  make  a  true  report 
to  the  surrogate.  Where  the  surrogate  seasonably  certifier  in 
writing  to  the  board  of  supervisors,  or,  in  the  county  of  New- 
York,  to  the  board  of  aldermen,  that  the  examination  required 
by  this  section  cannot  be  made  by  him,  or  by  the  clerk  of  the 
surrogate's  court,  or  by  any  clerk,  employed  in  his  office  and 
I>aid  by  the  county,  the  board  mnst  provide  for  the  compenaation 
of  a  suitable  person  to  make  the  examination. 

Id.,  part  of  I  58.     See  |  2855,   po»t. 

I  2846.  Proceedlnora  fvhen  aecoant   defect ivCf  etc* 

If  it  appears  to  the  surrogate,  upon  un  examination  made  as 
prescribed  in  the  last  section,  that  a  general  guardian  of  an  in- 
fant's property,  appointed  by  letters  issued  from  his  court,  has 
omitted  to  tile  his  annual  inventory  or  account,  or  the  affidavit 
relating  thereto,  as  prescribed  in  the  last  section  but  ?ne;  or  if 
the  siirrogaic  is  of  the  opinion,  that  the  interest  of  the  ward 
requires  that  the  guardian  should  render  a  more  full  or  aatis- 
faetory  inventory  or  account;  the  surrogate  must  make  an  order, 
requiring  the  guardian  to  supply  the  deficiency,  and  also,  in  his 
discretion,  requiring  the  guardian  personally  to  pay  the  eicpense 
of  serving  the  order  upon  him.  Where  the  guardian  fails  to 
c*omply  with  such  an  order,  within  three  months  after  it  is  made: 
or  where  the  surrogate  has  reason  to  believe  that  sufficient  canse 
exists  for  the  guardian's  removal,  the  surrogate  may,  in  his  dis- 
cretion, appoint  n  fit  and  proper  person  special  guardian  of  the 
ward,  for  the  puri>ose  of  filing  a  petition  in  his  behalf,  for  the 
removal  of  the  guardian,  and  prosecuting  the  necessary  proceed- 
ings for  that  purpose. 

Id.,  I  60.     See  f  2855,  poRt. 

I  2846.  Sarroffate  mar  direct  aa  to  infant's  mainteaanee. 

I'pon  the  petition  of  tlie  genoriil  guardian  of  an  infant's  person 
or  property:  or  of  the  infant;  or  of  any  relative  or  other  person 
in  his  behalf:  the  surrogate,  upon  notice  to  such  persons,  if  any, 
as  he  thinks  proper  to  notify,  may  make  an  order,  directing  the 
applicntion,  l>y  the  gnnrdinn  of  tlio  infant's  property,  to  the  sup- 
port aihl  tMlUi-aticin  of  the  infant,  of  sucli  a  sum  as  to  the  surro- 
gate se«>nis  proper,  out  of  the  ineoine  of  the  infant's  property: 
or.  where  the  income  is  inadequate  for  that  purjwse,  out  of  the 
principal. 
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9  a84T.  When  Judicial  aettlement  of  vnardlam'*  aceoant 
•oaApellcd. 

A  written  petition,  duly  verified,  praying  for  the  judicial  settle- 
ment of  the  account  of  a  general  guardian  of  an  infant's  prop- 
erty, and  that  he  may  be  cited  to  attend  the  settlement  thereof, 
may  be  presented  to  the  surrogate's  court,  in  either  of  the  follow- 
ing cases: 

1.  By  the  ward,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  has  died. 

3.  By  the  guardian's  successor,  including  a  guardian  appointed 
after  the  reversal  of  a  decree,  appointing  the  person  so  required 
to  account. 

4.  By  a  surety  in  the  official  bond  of  a  guardian  whoso  letters 
have  been  revoked;  or  by  the  legal  representative  of  such  surety. 
Citation  under  this  subdivision  must  be  directed  to  both  the 
ga&rdian  and  the  ward. 

See  L.   1890,  cb.  82. 

I  2848.  [Am'd,  1881.)    Id.|  a«  to  ffoardiaii  of  person. 

A  petition,  for  the  judicial  settlement  of  the  accoui  t  ot  a 
general  guardian  of  an  infant's  person,  may  be  presented,  as  pre- 
scribed in  the  last  section,  or  by  the  general  guardian  of  tho 
infant's  property;  but,  upon  the  presentation  thereof,  proof  must 
be  made*  to  the  surrogate's  satisfaction,  that  the  guardian  so 
required  to  account  has  received  money  or  property  of  the  ward, 
for  which  he  has  not  accounted;  or  which  he  has  not  paid,  or 
delivered,  te  the  general  guardian  of  the  infant's  property;  and 
a  guardian  of  the  estate  only  of  a  minor  shall  be,  for  the  purposes 
of  this  chapter,  deemed  a  general  guardian. 

I  2848.  [Am*d,  1898.}  When  iraardlan  may  eonpel  Judi- 
cial settlentcnt. 

A  gnardifln  may  present  to  the  surrogate's  court  a  written 
petition,  duly  verified,  praying  for  a  judicial  settlement  of  hiH 
account,  and  a  discharge  from  his  duties  and  liabilities,  in  any 
case,  where  a  petition  for  a  judicial  settlement  of  his  account 
may  be  iiresented  by  any  other  person,  as  prescribed  in  either  of 
the  last  two  sections.  The  petition  must  pray  that  the  person, 
who  might  have  so  presented  a  petition  and  also  the  sureties  in 
bis  oflicial  bond  of  such  guardian  or  the  legal  representatives  of 
such  surety,  may  be  cited  to  attend  the  settlement. 

L.   1888.   ch.  4104. 

i  28S0.  [Am'd,  1882,  1887.]  Citation  |  proceedlnara  there- 
worn. 


Upon  the  presentation  of  a  petition,  as  prescribed  in  either  of 
the  last  three  sections,  the  surrogate  must  issue  a  citation  ac- 
cordingly. Section  2727,  sections  2733  to  2738,  both  inclusije, 
and  sections  2741  and  2744  of  this  act,  apply  to  a  guardian  ac- 
connting,  as  prescribed  in  this  article,  and  regulate  the  proceed- 
ings upon  such  an  accounting.  The  aorounting  party  must  annex 
to  every  account  prodiired  and  filed  by  him,  an  affidavit,  in  the 
form  prescribed  in  Ibis  article,  for  the  affidavit  to  be  annexed 
by  him  to  his  annnnl  inventory  and  account.  A  guardian  desig- 
nmted.  in  this  title,  is  entitled  to  the  same  compensation  ftt  Ml 
vxecutor  or  administrator 

%  1W7,   cb.  148. 
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ARTtOl4B  THIRD. 

Chuirdiana  appointed  by  wiU  or  deed, 

■ec.  2861.  Will  or  deed  containing  appointment  to  be  proTed,  etc.,  and  n- 
corded. 
3862.  Teatainentary  fnaidian;  qaallfieatlon,  letters,  ete. 
2863.  When  Beciiiity  lequired   iium  guuiumu   appumtva   by  will  or  deed. 
2854.  What  aecurlty  to  be  ylven. 

2666.  Inventory  and  Intermediate  account  may  be  required. 
2860.  When  surrogate  may  compel  Judicial  aettlement  of  account. 

2867.  Effect  of  decree. 

2868.  liemoTal  wf  guardian  appointed  by  will  or  deed. 

2869.  Keslguution  of  such  a  guardian. 
2800.  Appointment  of  aucceaaor. 

9    2851.  IVIII    or    deed    eoiiitalniaar    appointment    to   ¥• 
proved,   ete.,  and   reoorded. 

A  i>erson  shall  not  exercise,  within  the  State,  any  power  or 
authority,  as  guardian  of  the  person  or  property  of  an  infant, 
by  yirtue  of  an  appointment  contained  in  the  will  of  the  infant's 
father  or  mother,  being  a  resident  of  the  State,  and  dying  after 
this  chapter  takes  effect,  unless  the  will  has  been  duly  admitted 
to  probate,  and  recorded  in  the  proper  surrogate's  court,  and 
letters  of  guardianship  have  been  issued  to  him  thereupon;  or 
by  virtue  of  an  appointment  contained  in  a  deed  of  the  infant's 
father  or  mother,  being  a  resident  of  the  State,  executed  after 
this  chapter  takes  effect,  unless  the  deed  has  been  acknowledged 
or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded,  aud 
has  been  recorded  in  the  office  for  recording  deeds  in  the  county, 
in  which  the  person  making  the  appointment  resided,  at  the 
time  of  the  execution  thereof.  Where  a  deed  containing  such  na 
appointment  is  not  recorded,  within  three  months  after  the  death 
of  the  grantor,  the  person  appointed  is  presumed  to  have  re- 
nounced the  appointment;  and  if  a  guardian  is  afterwards  dul;' 
appointed  by  a  surrogate's  court,  the  presumption  is  conclusive. 

Substituted  for  L.  1877,  ch.  206.  H  4.  6,  6.  and  7.    See.  alao.  2  B.  S.  160, 
li  1-3. 

I  2858.   Teatamentary  sraardiani  qnalllleafion,  letters,  etc. 

Where  a  will,  containing  the  appointment  of  a  guardian,  is  ad- 
mitted to  probate,  the  person  appointed  guardian  must,  within 
tl'irty  dnyg  thereafter,  (lunlify  as  prescribed  in  section  2594  of 
tins  net:  otherwise  he  is  deemed  to  hare  renounced  the  appoint- 
ment. But  the  sun-ogate  mny  extend  the  time  so  to  qualify,  upon 
jrotid  en  use  shown,  for  not  more  than  three  months.  And  any 
person  interested  in  the  estate  may,  before  letters  of  guardian- 
ship nre  ipsued,  file  nn  affidavit,  setting  forth,  with  respect  to 
the  guardian  so  appointed,  any  fact  which  is  made  by  law  an 
objection  to  the  issuing  of  letters  testamentary  to  an  execotor. 
Sections  2626  to  2638  of  this  act,  both  inclusive,  apply  to  such  an 
affidavit,  and  to  the  proceedings  thereupon.  A  person  appointed 
guardian  by  will  may,  at  any  time  before  he  qualifies,  renounce 
the  appointment  by  a  written  instrument,  under  his  hand,  filed 
in  the  surrogate's  office. 

L.   1877,  eh.  20fl,  ff  4,  5,  6  and  7. 

I  2863.  Wben  security  repaired  from  ipoardlan  appointed 

by  vrlll  or  deed. 

Where  a  guardian  of  an  infant's  person  or  property  haa  be«n 
appointed  by  will  or  by  deed,  the  infant,  or  any  relatlTe  or  other 

T5« 


c.  18,  t.  7,  a.  3    6UAKDiAx>{  BY  WILL  OR  DEED.         ^  2854-(M» 

person  in  his  behalf,  may  present,  to  the  surrogate's  court  in 
which  the  will  was  admitted  to  probate;  or  to  the  surrogate's 
court  of  the  county  in  which  the  deed  was  recorded;  a  written 
petition,  duly  verified,  setting  forth,  either  upon  his  knowledge, 
or  upon  his  information  and  belief,  any  fact,  respecting  the 
guardian,  the  existence  of  which,  if  it  was  interposed  as  an  ob- 
jection to  granting  letters  testamentary  to  a  person  named  as 
executor  in  a  will,  would  make  it  necessary  for  such  a  person 
to  give  a  bond,  In  order  to  entitle  himself  to  letters;  and  praying 
for  a  decree,  requiring  the  guardian  to  give  security  for  the 
performance  of  his  trust;  and  that  he  may  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made.  Upon  the  pre- 
sentation of  such  a  petition,  and  proof  of  the  facts  therein  al- 
leged, to  the  satisfaction  of  the  surrogate,  he  must  issue  a  citation 
accordingly.  Upon  the  return  of  the  citation,  a  decree  requiring 
the  guardian  to  give  security  may  be  made,  in  the  discretion  of 
the  surrogate,  in  a  case  where  a  person  so  named  as  executor, 
can  entitle  himself  to  letters  testamentary  only  by  giving  a  bond; 
but  not  otherwise. 

f  S864.  "Wltat  ■e««ntT  to  be  arlven. 

The  security  to  be  given,  as  prescribed  in  the  last  two  sections, 
mnst  be  a  bond  to  the  same  effect,  and  in  the  same  form,  as  the 
bond  of  a  general  guardian,  appointed  by  the  surrogate's  court. 
Each  provision  of  this  chapter,  applicable  to  the  bond  of  such 
a  guardian,  and  to  the  rights,  duties  and  liabilities  of  the  parties 
thereto,  or  any  of  them,  including  the  release  of  the  sureties,  and 
th^  giving  of  a  new  bond,  applies  to  the  bond  so  given,  ana  the 
parties  thereto. 

I  8865*  [Am'tfy  1886.}  Inventory  nnd  Intormedlnte  aoconnt 
ttAAjr  be  reqtalred. 

Upon  the  petition  of  the  ward,  or  of  any  relative  or  other 
person  in  his  behalf,  the  surrogate's  court  having  jurisdiction  to 
require  security,  as  prescribed  in  the  Jast  three  sections,  may, 
at  any  time,  in  the  discretion  of  the  surrogate,  make  an  order 
requiring  a  guardiau  appointed  by  will  or  by  deed,  to  render  and 
file  an  inventory  and  account,  in  the  same  form,  and  verified  in 
the  same  manner  as  the  inventory  and  account  required  to  be 
filed  annually  by  a  guardian  npi)ointed  by  a  surrogate's  court, 
as  prest-ribed  in  article  second  of  this  title.  The  order  may  also 
require  such  an  inventory  and  account  to  be  filed,  in  the  month 
of  January  of  each  year  thereafter.  Sections  twenty-eight  hun- 
dred and  forty-two  to  twenty-eight  hundred  and  forty-five  of 
this  act,  both  inclnsive,  apply  to  such  an  inventory  and  account. 
and  to  the  filing  thereof,  as  if  the  guardian  had  been  appointed 
by  the  surrogate's  court.  The  provisions  of  section  twenty-eight 
hundred  and  forty-six  of  this  act  shall  ap3ly  to  a  guardian  ap- 

Eointed  by  will  or  deed  with  the  same  ePr**<»t  as  if  such  guardian 
ad  been  mentioned  in  said  section,  ana  the  proceedings  therein 
prescribed  may  be  had  in  the  case  of  any  such  guardian  in  the 
same  manner  as  if  he  were  a  general  guardian, 
li.  1806.  cb.  61.    In  effect  9ept.  1.  1806.    See  H  264;i-2840,  ante. 

i  28S6.  [Am'd,  1881.1  AVhen  snrroflrate  may  compel  indt- 
clal  ■ctilement  of  account. 

The  surrogate's  rourt,  having  jurisdiction  to  require  security, 
may  coippol  a  .indicial  settlement  of  the  account  of  a  guardian, 
appointed  by  will  or  by  deed,  in  any  case  where  it  may  compel 
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a  judicial  settlement  of  the  account  of  a  pMicruI  guardian;  and 
the  proceedings  to  procure  such  u  scUlcment  are  the  same,  aa 
if  the  guardian  so  appointed  bj'  will  or  by  deed  had  been  a 
general  guardian.  A  guardian  appointed  by  will  or  by  deed  may 
present  to  the  surrogate's  court,  a  written  petition,  duly  verlfieu, 
praying  for  a  judicial  settlement  of  his  account,  and  a  discharge 
from  his  duties  and  liabilities,  in  any  case  where  a  petitiou  for 
a  judicial  settlement  of  his  account  may  be  presented  by  any 
other  person  as  prescribed  in  this  article.  The  petition  must 
pray  that  the  person  who  might  have  so  presented  a  petition  may 
be  cited  to  attend  the  settlement.  Upon  the  presentation  of  such 
petition  the  surrogate  must  issue  a  citation  accordingly.  Sections 
2733  to  273T,  both  inclusive,  and  sections  2741  and  2744  of  this 
act  apply  to  a  guardian  accounting  as  prescribed  in  this  article, 
and  regulate  the  proceedings  nion  such  an  accounting.  A 
guardian  designated  in  this  title  is  entitled  to  the  same  compen- 
sation as  a  general  guardian. 

{  2857.  Effect  of  decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  Recount  of  a 
guardian  appointed  by  will  or  by  deed,  as  prescribed  in  thia 
article,  or  the  judgment  rendered  upon  appeal  from  such  decree, 
has  the  same  force,  as  a  judgment  of  the  supreme  court  to  the 
same  effect. 

See  {  2813,  ante. 


I  2858.  Removal  of  wardian  appointed  by  frill  or  deed. 

Upon  the  petition  of  the  ward,  or  of  any  relative  or  other  per- 
son in  his  behalf,  the  surrogate's  court  having  jurisdiction  to  re- 
quire security  from  a  guardian  appointed  by  will  or  by  deed, 
may  remove  such  a  guardian,  in  any  case  where  a  testamentary 
trustee  may  be  removed,  as  prescribed  in  title  sixth  of  this 
chapter;  and  the  proceedings  upon  such  a  petition  are  the  same, 
as  prescribed  in  that  title  for  the  removal  of  a  testamentary 
trustee.  Where  a  citation  is  issued,  upon  a  petition  for  the  re- 
moval of  such  a  guardian,  he  may  be  suspended  from  the  exer- 
cise of  his  powers  and  authority,  as  if  he  had  been  aMK>inted  by 
the  surrogate's  court. 

L.  1874,  ch.  469  (9  Edm.  960).    See  §i  2816  and  2884,  ante. 

{  2860.  Resignation  of  •neb  a  amardlan. 

A  guardian  appointed  by  will  or  by  deed,  may  be  allowed  to 
resign  his  trust,  by  the  surrogate's  court,  having  jurisdiction  to 
require  security  from  him.  The  proceedings  for  that  purpoee, 
and  the  efifect  of  a  decree  made  thereupon,  are  the  same,  aa  where 
a  guardian  appointed  by  the  surrogate's  court  presents  a  petition 
praying  that  his  letters  may  be  revoked,  as  prescribed  in  article 
6rst  of  this  title. 

See  H  2836,  2836    and  2837.   ante. 

§  2860.  Appointment  of  sneceasor* 

Where  a  sole  guardian,  appointed  by  will  or  by  deed,  has  been, 
by  the  decree  of  the  surrogate's  court,  removed  or  allowed  to 
resign,  a  succoRsor  mny  b(»  niipniiitod  by  the  same  court,  with 
the  effect  prescribed  in  section  2(>n5  of  this  act;  unless  such  an 
appointment  would  contravene  the  express  terms  of  the  will 
or  deed. 

See  f  2818,   ante. 
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CHAPTER  XIX. 

Courts  of  Justices  of  the  Peace,   and  Proceedings 

Therein. 

TITLE        I.  — JnrltdletloB  and  Oenerml  Powers. 

TITLE      II.— Coinneiicement  of  Aellon;  Appoaranee  of  Part  Us  {  Provlsloaal 
Remeilles. 

TITLE    III.— PleadlnKN;   InclaUIng  Coaaterelalms,   aad    Procoediags    upoo 
ABMwer  of  Title. 

TITLE     IT.—  Proceedlnf  8  Betweea  the  Joinder  of  Issae  and  the  TrlaL 

TITLE       v.—  Trial  and  its  Ineideats. 

TITLE     YI.—  Judgment ;  and  Doeketiag  the  Same. 

TITLE   TIL— BxecntlOBs. 

TITLE  Yin.— Appeals. 

TITLE     IX.—  Costs. 

TITLS      X.—  ArtlAB  or  Spedal  Proceeding,  Relating  to  an  Animal  Straylnpr 

upon  the  liighwajr. 

TITLE    XL—  ProrlsloBs  ftpecially  Relating  toConrts  of  Justices  of  the  Peace 

In  the  tltjr  of  Brooklyn. 

TITLE  XII.—  Mlseellaneons  ProTisions. 

TITLE  I. 

Jiirisdiction  and  general  powers. 

Sec.  2861.  Justice's  Jurlsdlrtion  must  be  specially   conferred   by  law. 
3862.  General  cItII  jurisdiction. 
2868.  No  Jurisdiction  In  certain  cases. 
8864.  Confeetiou  of  judgment. 

2866.  Actions  by  and  airalDst  officers,  etc.;  and  by  execntora,  etc. 
•2866.  Tavern-keeD«i-8  dlsquallflod. 

2867.  Meml>cra  of  legislature  not  compelled  to  act. 

2868.  Justices  to  hold  courts;  general  powers. 

2869.  In  wbat  town,  etc.,  action  mnst  be  brought. 

2870.  Criminal   contempt. 
>2871.  Id.;   bow  punished. 
2872.  Offender  to  be  beard. 
2878.  Record  of  conylctlon. 
2874.  Requisites  of  commitment. 

,2875.  Fine  to  be  paid  to  overseer  or  superintendent  of  the  poor. 

f  2861.  Justice's  Jurisdiction  must  be  specially  conferred 
by   In'vr. 

A  justice  of  the  peace  has  such  jurisdiction  in  civil  actions 
and  special  proceedings,  as  is  specially  conferred  upon  him  by 
statute,  and  no  other. 

See   Go.  Proc.,    |  63. 

S  2862.   [Am'd,  1H»<S,  lOOG.]     General  oivtl  inriadlctlon. 

EiXcept  as  otherwise  prescribed  in  the  next  section,  a  justice 
of  the  peace  ha>i  jurisdiction  of  the  following  civil  actions: 

1.  An  action  to  recover  damaires  upon  or  for  breach  of  a  con- 
tract, express  or  implied,  other  thnn  n  promise  to  marry,  where 
the  sum  claimed  does  not  exceed  two  hundred  dollars. 

2.  An  action  to  recover  damjijri's  for  a  personal  injury,  or  an 
injury  to  property,  where  the  sniu  claimed  does  not  exceed  two 
hundred  dollars. 

3.  An  aqtion  for  a  fine  or  penalty,  not  exceeding  two  hii«dr«d 
dollars.  * 
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HE.  An  action  upon  a  bond  conditioned  for  the  payment  of 
r:ioney,  where  the  sum  claimed  to  be  due  does  not  exceed  two 
hundred  dollars;  the  judgment  to  be  rendered  for  the  sum  actu- 
ally due.  Where  the  sum  secured  by  the  bond  is  to  be  paid  in 
instalments,  an  action  may  be  brought  for  each  instalment,  &s 
it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice  of  Ji^ 
peace. 

(>.  [Am'd,  1906.]  An  action  upon  a  judgment,  either  foreign 
or  domestic  rendered  in  any  inferior  court,  not  of  record,  where 
the  sum  claimed  does  not  exceed  two  hundred  dollars.  An  action 
upon  a  judgment,  foreign  or  donioslic  rendered  in  a  court  of 
record,  where  the  sum  claimed  does  not  exceed  fifty  dollars. 

L.    1906,   ch.  246.     lu   effect  Sept.    1,    19^)6. 

7.  An  action  to  recover  one  or  more  chattels,  with  or  without 
damages  for  the  taking,  withholding,  or  detention  therei>f,  where 
the  value  of  the  chattel,  or  of  all  the  chattels,  as  stated  in  the 
affidavit  made  on  the  part  of  the  plaintiff,  does  not  exceed  two 
hundred  dollars. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail 
liberties,  as  provided  by  chapter  two,  title  two,  articles  four 
and  five  of  this  act,  where  the  sum  claimed  does  not  exceed 
fifty  dollars. 

Co.   Proc.   8  68,  am'd.    Subd.   8  added,  L.   1896,   ch.  303. 
S   2803.    [Am*d.  1SS2,   18f>S,  1009.]      Xo  Jurisdiction  in  cer- 
tain caiicii. 

But  a  justice  of  the  peace  cannot  take  cognizance  of  a  civil 
action,  in  either  of  the  following  cases: 

1.  Wh»*re  the  people  of  the  State  are  a  party,  except  for  one 
or  more  fines  or  ptMialtios  not  exceeding  two  hundred   dollars. 

2.  Where  the  title  to  n>al  property  comes  in  question,  as  prt' 
scribed  in  title  third  of  this  chapter. 

3.  Where  the  action  is  to  recover  damagpR  for  an  assault, 
battery,  false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,  or  malicious  prosecution,  or  where  it  is  brought  under 
sod  ions  eighteen  hundrcil  and  thirty-seven,  ninet€H»n  hundrciJ 
and  two.  or  nineteen  hundred  and  sixty-nine  of  this  act,  or  sec- 
tic»ns  twenty-eight  or  one  hundred  and  one  of  the  decedent  estate 
law. 

4.  AVhere,  in  a  matter  of  ac<'0tmt.  the  sum  total  of  the  ac- 
counts of  both  parties  ])roved  to  the  satisfaction  of  the  justii'P, 
exceeds   four  Imndred   dollars. 

.5.  Where  the  action  is  brought  against  an  executor  or  admin- 
istrator as  such,  except  where  the  amount  of  the  claim  is  less 
than  the  suui  of  fifty  dollars,  and  the  claim  has  been  duly  pre- 
sented to  tli(*  executor  or  administrator  and  rejected  hy  him. 

T«1..  5  -J4t  I.,  ivn.-,.  ,li.  .-27.  AmM  hy  I..  1909.  oh.  «5.  |  3.  S«o  note 
SO  of  ti()t«'s   of  liounl  (if  Stututory  Cans<iH(latlou  at  end  of  code. 

1  2804.   ConfcMMlnn   of  Jii<1ffrinent. 

A  justice  of  ihe  pence  hns  ,m1so  jurindictipn  to  render  judg- 
ment, upon  tlie  confession  of  n  defendnnt,  as  prescribed  in  title 
sixth  of  this  chjipter,  where  the  Fum  confessea  does  not  exceed 
five   hundred    flollnrs. 

1.1  .   $  53.  suha.  •^. 

9  2HBR.  TAmM,  1882.]  Aottonn  by  anci  asAlniit  oHiccrs, 
etc.!   mikI    I»5'    cmecntorn,   etc. 

An  a<'tion.  cognizable  by  a  justice  of  the  peac»»,  may  be  brought 
by  or  ngainst  a  corporation:  by  or  against  a  natural  person  in 
his  own  ri'rht:  by  or  against  a  town  or  county  officer  In  his 
oMicial  character;  or  liy  an  executor  or  administrator,  trustee  of 
an  express  trust.   <»r  a    rcceiv.  r  in   supplementary   proceedings. 

2  E.  S.  226,  f  5   (2  Kdiu.  241),   L.   I.s47,  ch.  470,  f  45   (4,^diii.  389). 
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I   2800.  [Am'd,   1011.1      Tavern-keepers  dlsqvallfled. 

A  justice  of  the  peace  who  is  an  innholder  or  tavern -keeper  . 
engaged  in  the  liquor  traffic  or  at  who}?c  inu  or  tavern  liquor  is 
sold,  has  no  power  or  jurisdiction  under  any  provision,  of  this 
chapter;  but  if  a  judgment  has  been  actually  rendered  by  him, 
before  he  became  so  disqualified,  he  may  give  a  transcript 
thereof,  or  issue  execution  thereupon,  or  satisfy  the  judgment, 
upon  paj'meut  thereof. 

L.  1$»7.  ch.  140  (4  Edm.  $48).  Am'd  by  L.  1911,  ch.  600,  in  effect  Sept. 
1.    1911. 

}  aiM»T.  Members  of  leirislatare  not  compelled  '^o  atst. 

A  justict  of  the  peace,  who  is  a  member  of  the  senate  or 
:;.-s»  ii;Lly.  is  n(»t  oLlifred  to  take  cognizance  of  a  civil  action  oi; 

•MMMiii  proceeding;  but  he  may  take  cognizance  thereof,  in  his 
discretion. 

2  K.  S.  226,  I  7  (2  Edm.  242).  un*d. 

I  2S0S.  [Am'd,  1897, 1889.]  Justices  to  hold  eomrtf  vemoMOl 
po^wers. 

A  justice  of  the  peace  must  hold,  within  his  town  or  city,  a 

court  for  the  trial  of  any  action  or  special  proceeding,  of  which 

he  has  jurisdiction,  brought  before  him;  but  such  a  court  shall 

not  be  held  in  a  room  in  any  part  of  which  trafficking  in  liquors 

is  authorized  or  in  any  adjoining  room.    He  must  hear,  try  and 

determine  the  same  according  to  law  and  equity,  and  for  that 

purpose,  where  special  provision  is  not  otherwise  made  by  law, 

the  court  is  vested  with  all  the  necessary  powers  possessed  by 

the  supreme  court. 

Id..  1 1.  am'd ;  L.  IM7,  ch.  4XH  ;  L.  1899.  ch.  1€6.    In  effect  Sept.  1, 1899. 

S  2869.  [Am*ci,  1893,  1895,  1903.]  In  wlmt  tOTvn,  etc.,  ac- 
tion must  be  brooicht. 

An  action  must  be  brought  before  a  justice  of  a  town  or  city 
wherein  one  of  the  parties  resides,  or  a  justice  of  an  adjoining 
town  or  city  in  the  same  county,  except  in  one  of  the  following 
cases: 

1.  Where  the  defendant  has  absconded  from  his  residence,  it  • 
may  be  brought  before  a  justice  of  the  town  or  city  in  which  the 
defendant,  or  a  portion  of  his  property,  is  at  the  time  of  the 
commencement  of  the  action. 

2.  rAm'd,  1895.1  Where  the  plaintiff  is  not  a  resident  of  the 
connty,  or  if  there  are  two  or  more  plaintiffs  when  all  are  non- 
residents thereof,  it  must  be  brought  in  the  town  where  the 
defendant  resides,  or  in  any  adjoining  town  thereto. 

L.  189.1,  oh   19. 

3.  Where  the  defendant  is  a  non-resident  of  the  county,  it  may 
be  brought  before  a  justice  of  the  town  or  city,  in  which  he  is  at 
the  time  of  the  commencement  of  the  action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a  particular 
action  may  be  brought  before  a  justice  of  the  town,  city,  county, 
yr  district,  where  an  offense  was  committed,  or  where  property 
is  found. 

5.  [Added,  18981  am'd,  1898,  1903.}  In  any  town  adjoining 
an  incorporated  city,  no  jnstice  of  such  town  shall  have  juris- 
diction of  any  action  brought  against  a  resident  of  such  adjoin- 
ing city,  unless  one  of  the  parties  plaintiff  In  such  action  is  a 
resident  of  such  town. 

L.  1998,  ch.  74 ;  L.  1806,  eta.  11) ;  L  1908.  ch.  S21.    In  effect  Sept.  1, 1906. 

A  defendant  designated  in  section  2870,  section  2880,  or  sec- 
tion 2881  of  this  act,  is  de€|me<1,  for  the  purposes  of  this  section, 
a  resident  of  the  town  or  city  where  the  person,  to  whom  a  copy 
of  the  summons  is  delivered,  resides. 
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f  2870.   Criminal  contempt. 

A  justice  of  the  peace  has  power  to  punish,  for  a  criminal  con- 
tempt, a  person  guilty  of  either  of  the  following  acts: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards  him. 
while  engaged  in  the  trial  of  an  action,  the  rendering  of  a  judg- 
ment, or  any  other  judicial  proceeding;  where  such  behavior 
directly  tends  to  interrupt  the  proceedings,  or  to  impair  the  re- 
spect due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  his  official  proceedings. 

3.  Resistance  wilfully  offered,  in  his  presence,  to  the  execution 
of  his  lawful  mandate. « 

He  has  not  power  to  punish,  for  a  criminal  contempt,  in  aoy 
other  case. 

2  R.   S.  273.   S  274  (2  Earn.  281)« 
\  2871.  Id.;  l&o'w  ponlalied. 

Punishment,  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine  not  exceeding  twenty-five  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  five  days,  or  both,  in  the  discre- 
tion of  the  justice.  Where  a  person  is  committe<i  to  prison  for 
the  non-payment  of  such  a  fine,  he  must  be  discharged  at  the 
exoiration  of  ten  days;  but  where  he  is  also  committed  for  a 
definite  time,  the  ten  days  must  be  computed  from  the  expiration 
of  the  definite  time. 

Id.,  9  275.  am'd. 

i  2872.  Offender  to  be  heard. 

A  person  shall  not  be  punished  by  a  justice  of  the  peace,  for 
a  contempt,  until  an  opportunity  has  been  given  him  to  be  heard 
In  his  defence.  And,  for  that  purpose,  the  justice  must  issue  a 
warrant,  direot(?d,  generally,  to  any  constable  of  the  county,  re- 
quiring  the  constable  to  bring  the  oflfender  before  Mm. 

Id.,  §  276.  am'd. 

I    2873.   Record    of    conviction. 

A  justice,  who  convicts  a  person  of  a  contempt,  must,  within 
*ten  days  after  the  conviction,  make  up,  subscribe,  and  file  in  the 
county*  clerk's  office,   a  record  thereof,   stating  therein   the  par- 
ticular circumstances  of  the  offence,  and  the  punishment  awarded 
by  him  upon  the  conviction. 

Id..  §  277.  nm'd. 

I  2874.   Reanlsltea  of  commitment. 

A  warrant  of  commitment  for  a  contempt  must  set  forth  the 
particular  circumstances  of  the  offence;  otherwise  it  is  void. 

Id..  §  278. 

S  2876.  Fine  to  be  paid  to  oiremeer  or  svperintendent  of 
the  poor. 

An  officer,  who  collects  or  receives  a  fine,  imposed  by  a  justice 
of  the  p(?ace  for  a  contempt,  must,  within  ten  days  thereafter, 
pav  the  money,  for  the  benefit  of  the  poor,  to  the  overs«*er  or 
superintendent  of  the  poor  of  the  town,  city,  or  district,  wherein 
the  fine  was  imposed;  or,  where  there  is  no  such  officer,  to  the 
otiicer  or  officers  performing  corresponding  functions  under  an- 
other name;  unless  the  board  of  supervisors  has  directed  the  pay- 
mont  of  fines  and  penalties  to  the  supervisor  of  the  town  in  a 
case  where  it  is  authorized  by  law  so  to  do. 
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TrruE  n. 

OoxnxiLenceiiieiit  of  action;  appearance  of  parties  ;  proviaiona] 

remedies. 

ArttclA  1.  Coium^DcviDen  t  of  actioD. 

2.  Aiif»eaiaac4  jt  lartiM. 

3.  Order  of  arrest 

k.  Attachment  u£  preperty. 
5.  HepleTlo. 

ARTICLES   FIRST. 

(J<  mmencement  of  action. 

Sec.  2876.  Action;  how  2o*imenced. 

2877.  Contents  of  lefunimons. 

2878.  Service  of  muiimona. 

2879.  Id.;  upon  a  corporation. 

2880.  Id.;  special  provlBlons  relating  to  railroad  corporatloua 

2881.  Id.;  relating  to  express  companies. 

2882.  Last  two  sections  qualUled. 

2883.  8«coud  and  third  summons ;  effect  thereof. 

2884.  Where  name  of  defendant  Is  unknown. 
2886.  Return  of  summons. 

\ 
{  2876.  Action  I  iiomr  oomimeAced. 

An  action  ifl  commenced  before  a  justice  of  the  peace,  either 
by  the  voluntary  appeamnce  and  joinder  of  issue  by  the  parties, 
or  by  the  service  of  a  summons. 

2  B.  8.  227.  ii  11,  12  and  13  (2  Edm.  248). 

f  2877.  rAm'fi^  1804.1    Contents  of  ann&monto. 

The  summons  must  be  directed,  generally,  to  uny  constable  of 
the  county  where  the  justice  resides;  and  it  must  command  him 
to  summon  the  do-fendant  to  appear  before  the  justice,  at  a  place 
specified  therein,  to  answer  the  complaint  of  the  plaintiff  in  a 
c4Til  action.  Where  the  summons  is  accompanied  with  an  order 
to  arrest  the  defendant,  it  must  be  made  returnable  immiediately 
upon  the  arrrst  of  the  defendant,  within  twelve  days  after  the 
day  when  it  was  issued;  in  every  other  case,  it  must  be  return- 
ame  at  a  time  therein  specified,  not  less  than  six  nor  more  than 
twelve  days  after  the  day  when  it  was  issued.  A  summons 
shall  not  be  made  returnable  on  a  legal  holiday. 

Id.,  i  14.  am'd;  L.  1904,  ch.  99.     In  efTect  Sept.  1,  1904. 

f  2878.  Service  of  nummonii. 

Personal  service  of  the  summons  must  be  made  by  delivering 
a  copy  thereof  to  the  defendafit;  except  where  it  is  specially  pre- 
scribed in  this  chapter  that  personal  service  may  be  made  by 
delivering  a  copy  to  another  person.  Where  service  of  a  sum- 
mons is  personal,  it  must  be  made  at  least  six  days  before  the 
time  of  appearance  specified  therein;  except  where  it  is  accom- 
panied with  an  order  of  arrest. 

Id.,  I  16,  am'd. 

{  2870.  [Am'd,  1904.1    Id.f  upon  a  corporation. 

Where  the  defendant  to  be  served  is  a  corporation,  or  peraon, 
company  or  partnership  doing  business  in  another  county  than 
that  in  which  he  or  it  resides,  the  summons  may  be  personally 
served  upon  it  or  him  by  delivering  a  copy  thereof  to  am  officer, 
managing  agent  or  person  to  whom  a  copy  of  the  summcms  in  an 
action  brought  against  the  corporation  in  the  supreme  court 
might  be  dSivered  as  prescribed  in  sections  four  hundred  an.'] 
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thirty-ore  and  fcur  hundred  and  ihirty-two  of  this  act,  or,  to 
any  director,  managing  agent  or  trustee  of  the  corporation,  per- 
son, piirtnerahlp  or  company  by  whatever  official  title  he  or  it 
is  called. 

CSo.  Ppoc,  8  64;  U  1847,  ch.  470,  f  45  (4  Edm.  587);  L.  1904,  ch.  627.  In 
effect  April  28,  1904. 

f  8880.  [Am'd,  1900.]  Id.|  •pedal  pro-riatom  relatfaiK  t« 
railroad   corporations. 

Where  the  defendant  to  be  served  is  a  railroad  corporation, 
and  no  officer  thereof  resides  in  the  county,  to  whom  a  copy  of 
the  summons  may  be  delivered,  as  prescribed  in  the  last  section, 
it  may  be  personally  served,  by  delivering  a  copy  thereof  to  a 
local  superintendent  of  repairs,  freight  agent,  agent  to  sell 
tickets,  or  station  keeper  of  the  corporation,  residing  in  the 
county;  unless,  at  least  thirty  days  before  it  was  issued,  the 
corporation  had  filed,  in  the  office  of  the  clerk  of  the  county,  a 
written  instrument,  designating  a  person  residing  in  the  county, 
upon  whom  process  to  be  issued  by  a  justice  of  the  peace  against 
it,  may  be  served:  in  which  case,  the  summons  may  be  person- 
ally served  by  delivering  a  copy  to  the  person  so  desiguftted. 

L.  18M,  oh.  8»,  M 14, 15  (8  Edm.  $iS) ;  L.  1900.  oh.  5lf.    In  effect. Sept  1, 1900. 

i  2881.  [Am*d,  18»5,  19O0.]  Id.)  relating  to  express,  laattr- 
ance  and  telearapii  companies. 

Where  the  defendant  to  be  served  is  a  corporation,  association, 
partnership  or  person  doing  business  in  the  state  as  an  express 
company,  an  insurance  company,  or  a  telegraph  company,  and  no 
person  resides  in  the  county  to  whom  a  copy  of  the  summons  may 
be  delivered,  as  prescribed  in  the  foregoing  sections  of  this  article, 
it  may  be  personally  served  on  the  express  company  by  delivering 
a  copy  thereof  to  any  local  or  general  agent  to  receive  freight  or, 
parcels,  route  agent,  or  messenger  of  the  defendant,  residing  in 
the  county,  and  on  any  insurance  company  by  delivering  a  copy 
thereof  to  any  local  or  general  agent  of  the  defendant,  residing 
in  the  county,  and  on  any  telegraph  company  by  delivering  a  copy 
thereof  to  any  office  manager  of  the  defendant,  residing  in  the 
county;  unless  at  least  thirty  days  before  it  was  issued,  the  defend- 
ant had  filed  in  the  office  of  the  clerk  of  the  county,  a  written 
instrument,  designating  a  person  residing  in  the  county,  upon 
whom  process  to  be  issued  by  a  justice  of  the  peace  against  the 
defendant  may  be  served;  in  which  case  the  summons  may  be 
personally  served  by  delivering  a  copy  thereof  to  the  person  so 
designated. 

L.  1895,  ch.  349;  L.  1906,  ch.  211.    In  effe6t  Sept.  1,  1006. 

I  2882.*  Last  two  sections  qnatlfled. 

Where  a  person  has  been  designated,  as  prescribed  in  either 
of  the  last  two  sections,  and  the  designation  has  been  revoked,  or 
it  appears,  by  affidavit  of  the  return  of  the  constable,  to  whom 
a  summons  has  been  duly  delivered  for  service,  that  the  person 
designated  is  dead,  or  has  ceased  to  reside  within  the  county;  or 
that  he  cannot,  after  dne  diligence,  be  found  within  the  county, 
so  as  to  deliver  a  copy  of  the  aumroouB  to  him;  the  original  sum- 
mons, or  the  second  or  third  summons,  issued  as  prescribed  in  the 
next  section,  may  be  served  as  if  the  designation  had  not  betm 
made.  Such  a  designation  may  be  revoked  by  a  writing,  executed 
and  filed  in  like  manner  as  required  for  the  purpose  of  making 

the  designation. 
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f  2883.    Seeond  and  third  samaAonsi  effect  thereof. 

Where  it  appears,  by  the  return  of  the  constable,  to  whom  a 
Bommons  has  been  daly  delivered  for  serrice,  that  it  was  not 
aerred,  for  an^  cause,  a  second  summons  may  be  issued  by  the 
same  justice,  m  the  same  action,  within  twenty  days  after  the 
lirst  summons  was  issued;  and,  upon  the  like  return  thereof,  a 
third  summons  may  be  issued,  within  twenty  days  after  the  sec- 
ond was  issued.  The  second  or  the  third  summons,  as  the  case 
may  be,  relates  back  to  the  time  when  the  first  summons  was 
issued;  and  with  respect  to  all  proceedings  before  actual  service, 
the  serrice  thereof  has  the  same  effect,  as  if  the  first  summons 
had  been  seasonably  served.  Por  the  purpose  of  issuing  a  new 
summons,  as  prescribed  in  this  section,  a  previous  summons  may 
be  returned  upon  the  sixth,  or  any  subsequent  day,  before  the 
return  day  thereof. 

i  2884.  Where  navie  of  defendant  Is  nnlcnovrn. 

Where  the  plaintiff  is  ignorant  of  the  name,  or  part  of  the 
name  of  a  defendant,  that  defendant  may  be  designated  in  the 
summons,  and  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  by  ho  much  of  his  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.  The  person  so 
designated  must  thereupon  be  regarded  as  a  defendant  in  tha 
action,  and  as  sufficiently  described  therein  for  all  purposes. 
When  his  name,  or  the  remainder  of  his  name,  becomes  known, 
the  justice,  before  whom  the  action  is  pending,  must  amend  the 
proceedings  already  taken,  by  the  insertion  of  the  true  or  full 
name,  in  place  of  the  fictitious  name,  or  part  of  a  name;  and  all 
subsequent  proceedings  must  be  taken  under  the  name  so  in- 
serted. 

2  B.  8.  274,  I  282  (2  Edm.  280). 

f  8885.  Retnrn  of  •nminons. 

A  constable,  who  serves  a  summons,  must,  at  or  before  the  time 
when  the  same  is  returnable,  make  and  deliver  to  the  justice  a 
written  return  thereof,  under  his  hand,  stating  the  time  when,  and 
the  manner  in  which,  he  served  it.  A  constable  who  fails  season- 
ably to  serve  a  summons,  delivered  to  him  for  service,  must  make 
a  written  return  thereof  under  his  hand,  stating  that  it  was  not 
•erred,  and  the  reason  why  he  failed  to  serve  it. 

a  R.  B.  228,  I  16  (2  Bdm.  244). 
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ARTICLE    SKSCOHD. 

Appearance  of  parties. 

Sec.  28S6.  Parties  mny  appear  iu   person   or  by  attomej. 
2ft87.  Guardian  ad  litem  for  Itilant  plaintiff. 

2888.  Id. :  for  infant  defendant. 

2889.  When   constable,   or   law   partnt^r  or  clerk   of  Juatice  may   not  a<rt 

ns  altoniey. 
2800.   Authority  of  attorney;   how   prove<l. 
2891.   PlHlntlflf   to   prove   his   case,    except   where   a   verifie*!   complaint  la 

»»erve<l. 
2^92.  Defendant   may   offer   to   compromiae;    proceedings   thereuiwn. 
2S03.  JuHtlre   to  wait  one  hour. 

{   2H86.   Partl«M    luuy    appear    In    pemon    or   by    attorney. 

A  party  to  an  action  before  a  justice  of  the  peace,  who  is  of 
full  affe,  may  appear  and  prosecute  or  <lefend  the  same,  iii  person 
or  by  attorney,  at  his  election,  unless  he  has  been  judicially  de- 
clared   to   be   incompetent  to   manage   his   affairs. 

2  R.   S.  232,  H  39  and  41    (2  Rdm.  248 >. 

f  2887.   Guardian  ad  litem  for  infant  l^latntiff. 

Before  a  summons  is  issued  in  behalf  of.  or  an  isHue  is  Joinert 
without  summons  by,  an  infant  plaintiff,  the  justice  muKt  ap- 
point a  competent  and  responsible  person,  nominate<l  by  th«* 
plaintiff  or  his  general  jruardian.  to  appear  as  his  guardian  for 
the  purpose  of  the  action.  The  written  consent  of  the  person  so 
appointed  must  be  filed  with  the  ju.*?tice.  before  his  appointmenl. 
The  guardian  so  appointed  is  responsible  for  the  costs. 

Id.,    f  40    (2  Edm.  248). 

S   2888.   Id.;   for  infant   defendant. 

After  the  service  and  return  of  a  summons  against  an  infant 
defendant,  no  other  proceeding  shall  be  taken  in  the  action  uutil 
a  person  has  been  appointed  to  appear  as  his  guardian  for  th«» 
purpose  of  the  action.  ITpon  the  nomination  of  the  defendant, 
the  justice  must  appoint  a  proper  person  for  that  purpose.  If  thi» 
defendant  does  not  appear  upon  the  return  of  the  sumYnoiiH.  or  if 
he  neglects  or  refuses  to  n6niinate.  the  justice  may,  on  the  ap- 
plication of  the  plaintiff,  appoint  any  proper  person  as  his  guard- 
ian. The  wfitteif  consent  of  the  person,  so  appointed.  n)ust  ln» 
filed  with  the  justice  before  his  appointment.  The  guhrdiau  so 
appointed   is  not  respon.sible  for  any  costs. 

Id.,   II  42  and  4.*^. 

S  28K».  rAm*d.  IOOft.1  When  conntable  or  law  partner 
or  cleric  of  Jantlce    may   not  aet  an  attorney. 

Subject  to  the  provisions  of  sections  two  hundred  and  seventy- 
one  and  two  hundred  and  seventy-two  of  the  penal  law,  any 
person,  other  than  the  constable  who  serve<l  the  summons  or  the 
venire,  or  the  law  partner  or  <*lerk  of  the  justice,  may  be  the  at- 
torney fr>r  a  party  to  an  action  before  a  justice  of  the  peace. 

Id.,    I    44:    L.    l^r,4.    ch.    421     ro    Kdm.    20r.K      Am'd    by    L.    IftOP,   «'li.    Cr> 
{    .1.      Sm»   note   .81    of   Mo!««s   of    Board   of    Statutory    rnnHolldation    at   end   of 
co<le. 

1    2.SfMI.    Authority   of  attornoy:   h<»'«v   proved. 

The  attorney's  authority  may  b«>^  conferred  orally  or  in  writing, 
but  the  justice  shall  nol  suffer  :\  iierson  to  api)ear  as  an  attorney, 
unless  his  authority  is  admitted  liy  tlu*  adverse  party,  or  proved 
by  the  affidavit  or  6»*al  testimony  of  himself,  or  another. 
.     Id.,  {  45. 
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9  S891.   [Am*d,   1906.1       Pliiiiittll  to  prove    hU  case,    except 
mhere  i*  veriiied  coinpi«int  is  seiv*  d. 

If  a  defendnnt  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  provintf  his  case,  except  in  an  action  which  has 
been  commenced  by  the  service  of  a  summons  and  verified  com- 
plaint as  provided  by  section  twenty-nine  hundred  and  thirty-sL\ 
of  this  code:  in  such  action,  in  case  the  defendant  fails  to  an- 
swer said  complaint,  as  provided  by  section  twenty-nine  hundred 
and  thirty-eight  of  this  code,  at  th^  time  of  the  return  of  said 
summons  he  shall  be  deemed  to  ha\:e  admitted  the  allegations  of 
the  complaint  as  true,  and  the  court  shall,  upon  filing  the  sum- 
mons and  complaint,  with  due  proof  of  service  thereof,  enter 
judgment  for  tne  plaintiff  and  against  the  defendant,  for  the 
amount  demanded  in  such  complaint,  with  costs,  without  further 
proof. 
Co.  Proc,  I  64,  BUbd.  R;  L.   1906,  ch.  201.    In  effect  Sept.   1,   1006. 

1  2A02.  Defendant  may  offer  to  compromliiei  proceed tnss 
tberenpon. 

Except  in  an  action  to  recover  a  chattel,  the  defendant  may, 
upon  the  return  of  the  summons  and  before  answering,  file  witli 
the  justice  a  written  offer  to  allow  judgment  to  be  taken  against 
him  for  a  sum  therein  specified,  with  costs.  If  there  are  two  or 
more  defendants,  and  the  action  can  be  severed,  a  like  offer  may 
be  made  by  one  or  more  of  the  defendants  against  whom  a  sep- 
arate judgment  may  be  taken.  If  the  plaintiff  thereupon,  before 
taking  any  other  proceeding  in  the  action,  files  with  the  justice 
a  written  acceptance  of  the  offer,  the  justice  must  render  judg- 
ment accordinirly.  If  an  acceptance  is  not  filed,  the  offer  cannot 
be  given  in  evidence  upon  the  trial:  but,  if  the  plaintiff  fails  to  ob- 
tain a  more  favorable  judgment,  ho  cannot  ror'over  costs  from  the 
time  of  the  offer,  and  must  pay  the  defendant's  costs  from  that 
time. 
Id.,  part  of  8Ubd.  15. 

S  3S98.   Jnntlce  to  -vralt  one  hour. 

T'pon  the  return  of  a  summons  duly  served.  *h<»  iustice  must 
wait  one  hour,  after  the  time  specified  therein  for  its  return,  un- 
less the  parties  sooner  appear. 

2  R.  S.  233,  S  46  (2  Ednt.  240),  am'd. 
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ARTICLE!  THIRD. 

Order  of  arrest. 

Sec.  2884.  Order  of  arrest ;  in  what  cases  It  maj  be  grranted. 

2895.  Id. ;  In  what  uctiona. 

2886.  Id. ;  upon  what  papers. 

2887.  Id. ;  its  contents. 
2898.  Duty  of  consUble. 

2809.  Ueturn.     When  plaintiff  notified  must  appear. 
29U<).  Constable  to  keep  defendant  in  cnstodjr. 

2901.  Motion  to  discharge  from  arrest. 

2902.  Effect  of  discharging  defends nt. 

2003.  When  plaintiff  must  prove  extrinsic  facts. 
2904.  Privilege  from  arrest. 

\  2894.  Ot^er  of  arrest)  In  'vrlint  casea  It  may  be  orraated. 

At  the  time  when  the  summons  is  Issued,  in  an  action  spedfiel 

in  the  next  section,  the  justice  who  issues  the  summons  must,  upon 

the  application  of  the  plaintiff,  and  upon  compliance  by  him  wiih 

the  provisions  of  this  article,  grant  an  order  for  the  arrest  of 

,the  defendant,  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident  o! 
the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county;  or,  if 
there  are  two  or  more  plaintiffs,  where  all  are  non-residenis 
thereof. 

3.  Where  it  appears  to  the  satisfaction  of  the  justice  by  the 
affidavit  of  the  plaintiff  or  another  person,  that  the  defendant  is 
about  to  depart  from  the  county,  with  intent  not  to  return' 
thereto. 

But  such  an  order  cannot  be  granted,  where  the  defendant, 
dgainst  whom  it  is  applied  for,  is  a  female. 

2  R.  S.  228,  §  17  (2  Kdm.  244);  2  R.  S.  253.  §  15S  (2  Edm.  270). 

{  2896.   Id.)  In  ^vrhat  actlon«« 

An  order  of  arrest  shall  not  be  granted,  except  where  the  ac- 
tion is  brought  for  one  or  more  of  the  following  causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  r('<!over  damages  for  a  personal  injury,  of  which  a  jus- 
tice of  the  poacp  has  jurisdiction;  an  injury  to  proi)erty,  inclndinff 
the  wrongful  taking,  detention,  or  conversion  of  personal  property: 
misconduct  or  neglect  in  olfice,  or  in  a  professional  employment: 
fraud;  or  deceit.  But  this  subdivision  does  not  apply  to  a  claim 
for  damages  in  an  action  to  recover  a  chattel. 

.^.  To  recover  for  money  received,  or  to  recover  a  chattel; 
wliere  it  appears  that  the  money  was  received,  or  that  the  chat- 
tel was  eml)ezzlod  or  fraudulently  misapplied,  by  a  public  officer, 
or  by  an  attorney,  solicitor,  or  counsellor,  or  by  an  officer  or 
nt'ent  of  a  corporation  or  banking  association,  in  the  course  of  his 
employment;  or  by  a  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity. 

Substituted  for  L.   1831,  part  of  ^ft  30  and  31   (4  Edm.  472). 

I  2890.  Id.;  upon  fvhat  papers. 

Where  it  appears  to  the  justice,  by  the  affidavit  of  the  plaintiff 
or  another  person,  that  a  sutlicic^nt  cause  of  action  exists,  against 
the  defendant,  and  that  the  case  is  within  the  provisions  of  the 
last  two  sections,  he  must  grant  the  order  of  arrest.  But  before 
granting  it,  he  must  require  a  written  undertaking  to  the  defend- 
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ant,  on  the  part  of  the  plaintiff,  with  one  or  more  sureties,  ap- 
proved by  the  Justice,  to  the  effect  thot,  if  the  defendant  re- 
covers Judgment,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  arrest,  not  exceeding  the  sum  specified  in  the 
undertaking  which  must  be  at  least  one  hundred  dollars. 

SabvUtuted  for  8  R.  S.  227,  228,  part  of  fi|  17  and  19  (2  Bdm.  244). 

I  asvr.  Id.$  Its  content*. 

The  order  must  be  subscribed  by  the  justice  and  indorsed  upon 
or  attached  to  the  summons.  It  must  briefly  recite  the  ground  ot 
arrest;  and  it  must  direct  the  constable,  who  serves  the  summons, 
to  arrest  the  defendant;  to  bring  him  forthwith  before  the  ju^tioe; 
and  to  notify  the  plaintiff  of  the  arrest,  if  he  can*  do  so  with 
reasonable  diligence. 

Id.,  I  20,  am'd. 

I  8808.  Duty  of  eonatable. 

The  constable  must,  at  the  time  of  serving  the  summons,  eze^ 
cute  the  order  of  arrest,  by  arresting  the  defendant  and  taking 
him  forthwith  before  the  justice.  If  the  justice  is'  absent,  or  un- 
able to  try  the  action,  the  constable  must  forthwith  take  the  de- 
fendant before  another  justice  of  the  same  town  or  city;  who 
must  take  cognizance  of  the  action,  and  proceed  therein,  as  if  the 
summons  had  been  issued,  and  the  order  of  arrest  had  been 
granted  by  him. 

Id..  121.  «a»'d. 

I  fl690*  R«tiivii.    Wlien   plaintiff  notified  mn«t  appear. 

The  constable,  executing  the  order  of  arrest,  must  forthwith 
deliver  to  the  justice  the  order,  and  a  written  return  thereto, 
nnder  his  hand,  stating  the  manner  in  which  he  has  executed  it 
and  either  that  he  has  notified  the  plaintiff,  or  that  he  could  not 
do  BO,  with  reasonable  diligence.  If  he  returns  that  he  has  no- 
tified the  plaintiff,  the  latter  must  appear  within  one  hour  after 
the  defendant  is  brought  before  the  justice;  otherwise  judgment 
of  nonsuit  must  bff  rendered  against  him. 

Id.,  I  22,  am*d. 

I  2900.  Constable  to  keep  defendant  In  custody. 

The  constable  executing  the  order,  or  another  constable,  bjr 
direction  of  the  justice,  must  keep  the  defendant  in  custody,  until 
he  is  discharged  by  the  order  of  the  justice,  or  judgment  is  ren- 
dered in  his  favor;  but  the  detention  shall  not,  in  any  case,  exceed 
twelve  hours  from  the  time  when  the  defendant  is  brought  before 
the  justice;  unless,  within  that  time,  a  venire  is  issued,  or  the 
trial  of  the  action  is  commenced,  or  unless  either  is  delayed  with 
the  express  assent  of  the  defendant. 

Id.,  f  25,  am'd. 

I  90O1.  Motion  to  dlncliarffe  from  arrest. 

A  defendant,  arrested  as  prescribed  in  tliis  article,  may,  without 
notice,  upon  the  appearance  of  the  plaintiff  before  the  justice,  or 
at  any  time  afterwards  before  judgment,  upon  two  days' 
notice  given  personally  to  the  plaintiff,  or  to  his  agent  or  attor- 
ney who  appeared  for  him  before  the  justice,  apply  to  the  justice 
for  an  order,  discharging  him  from  the  arrest.  The  application 
may  be  founded  upon  the  papers  upon  which  the  order  of  arrest 
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was  granted,  and  upon  the  complaint,  if  it  has  been  made.  Tlie 
justice  must  grant  the  application,  where  it  appears  that  the  case 
IS  not  within  the  provisions  of  sections  2894  an4  2895  of  this  act 
The  justice  must  also,  upon  the  defendant's  application,  grant 
an  order  discharging  him  from  arrest,  if  the  plaintiff  fails  to  take 
out,  from  the  justice,  an  execution  upon  a  judgment  in  his  faTor, 
before  the  expiration  of  one  hour  after  he  is  entitled  thereto. 

I  2902.  Effect  of  discharffliiflr  defendant. 

The  discharge  of  fhe  defendant  from  arrest,  before  judg- 
ment as  prescribed  in  the  last  section,  or  in  section  2963  of  this 
act,  does  not  affect  the  jurisdiction  of  the  justice  orer  the  action, 
which  must  proceed,  as  if  it  had  been  commenced  in  the  ordinary 
manner.  His  discbarge  from  arrest,  after  judgment,  as  prescribed 
in  the  last  section,  does  not  affect  the  execution. 

S  2903.  'Wben  plaintiff  mnst  prore  extrinsic  faota. 

Where  an  order  of  arrest  has  boon  granted  and  executed,  in  a 
case  specified  in  subdivision  third  of  section  2895  of  this  act,  the 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant  is  en- 
titled to  judgment  upon  a  trial,  unless  the  plaintiff  establishes  all 
the  matters  of  fact,  which  are  required,  by  that  subdivision  to 
entitle  him  to  an  order  of  arrest. 

i  2904.  Prlvllegre   from  arrest. 

This  article  does  not  abridge  or  otherwise  affect  a  privilege 
from  arrest  given  by  law.  or  a  right  of  action  foritbi*  breach 
thereof.  A  privileged  person  is  entitled  to  l>e  discharged  from 
arrest,  b,v  the  order  of  the  justice  before  whom  he  is  brought, 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discharge; 
or  he  may  apply  for  and  obtain  an  order  for  his  discharge,  as 
prescribed  in  section  5(]4  of  this  act. 

770 


c,  K  :..  '4,  a.  4     ^i  *  :.L  iiiiirlh  r  Or  PliOPBHTY.  ^  )IM6-U« 

ARTICLB  FOURTH. 

Attachment  of  property. 

2905.  In  what  tcttont,   warrant  of  attachment  may  be  grttotatf.  . 

2906.  What  muat  be  aliown  to  procure  a  warrant. 

2907.  Warrant;  form  and  contenu  thereof. 
290d.  Undertaking. 
2909.  Warrant;  how  executed. 
291U.  Senrice  of  aammona  and  warrant  upon  defendant. 

2911.  Undertaking  by  defendant;  re-delivery  to  him. 

2912.  Claim  by  liiiid  person;  bontl  and  delivery   thereupon. 

2913.  Action  upon  bond. 

2914.  When  defendant  may  prosecute  bond. 
2916.  lietum  of  warrant. 

2916.  Motion  to  Tacate  or  modify  warrant,  etc. 

2917.  Effect  of  Tucatini;  warrant. 

2918.  Proceedings  where  summons  not  personally  serred. 


I  S906.  In  ifrbat  action ■»  'warrant  of  attaobment  majr  b« 
ir'Anted. 

In  an  action  brought  before  a  justice  of  the  peace  a  warrant 
of  attachment  against  the  property  of  one  or  more  defendants 
must  be  granted,  upon  the  application  of  the  plaintiff,  as  pre- 
scribed In  this  article,  where  the  action  is  brought  upon  a  judg- 
ment,  or  to  recover  for  one  or  more  of  the  following  causes: 

1.  Breach  of  a  contract,  express  or  implied. 

2.  Wrongful  conversion  of  personal  property. 

3.  Any  other  Injury  to  ]>ersonal  property,  in  consequence  of  neg- 
ligence, fraud,  or  other  misconduct. 

Substitute  for  2  R.  S.  230,  part  of  §|  26.  27  and  28  (2  Bdm.  246);  L.  1881, 
cb.    300,   f  84  (4   Edm.  473). 


f  2006.  IVliat  nanat  be  shovrn  to  proenre  a  irarrant. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  justice  as  follows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defendant, 
to  recover  damages  for  one  or  more  of  the  causes  specified  in  the 
last  section.  If  the  action  is  upon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff  is 
entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation;  or  not  a 
resident  of  the  State;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  State,  that  he  has  departed,  or  Is  about 
to  depart,  from  the  county  where  he  last  resided,  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  a  summons:  or 
keeps  himself  concealed,  with  the  like  intent;  or,  if  the  defendant 
is  a  natural  person,  or  a  domestic  corporation,  that  ho  or  it  has 
removed,  or  is  about  to  remove,  property  from  the  county  where 
the  defendant,  being  a  natural  person,  last  resided,  or,  being  a 
corporation,  last  kept  its  principal  office,  or  from  the  county  in 
which  the  action  is  brought,  with  intent  to  defraud  his  or  its  cred- 
itors* or  has  a88ign(?d,  disposed  of,  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete,  property,  with  the  like  intent;  or  that 
the  defendant,  being  a  natural  person  of  full  .-ige,  and  a  resident  of 
the  State,  has  been  continuously  without  the  United  States  for 
the  space  of  six  months  or  moro,  immedintely  l)efore  the  applica- 
tion, and  either  that  he  has  not  made  a  designation  of  a  per- 
son, upon  whom  to  serve  a  summons  in  his  belialf,  as  prescribed 
in  c»^tion  430  of  this  act,   or  that  service  upon  the  person  so 
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desiguated   cannot  be  made,    with   due  diligence,   in  the  county 
where  the  person  making  the  designation  resides. 

The  affidavit  must  be  filed  with  the  justice,  when  the  warrant 
is  granted. 

2  B.  8.  330,  part  of  f§  26,  27  and  28  (2  Edm.  245). 

§  2907.  IVarrant)  form  «.iid  contentii  thereof. 

The  warrant  must  be  granted  by  the  justice  who  issues  the 
summons,  at  th.e  time  when  the  summons  is  issued;  and  it  must 
be  indorsed  thereupon,  or  annexed  thereto.  It  must  be  subscribed 
by  the  justice,  and  must  briefly  recite  the  ground  of  the  attach- 
ment. It  must  require  th.e  constable,  to  whom  the  summons  is 
delivered,  to  attach,  on  or  before  a  day  specified  therein,  which 
must  be  at  least  six  days  before  the  return  day  of  the  summons, 
and  safely  to  keep,  as  much  of  the  defendant's  goods  and  chat- 
tels, within  his  county,  as  will  satisfy  the  plaintiff*s  demaad, 
with  the  costs  and  expenses,  and  to  make  return  of  his  proceed- 
ings thereon  to  the  justice,  at  the  time  when  the  summons  is 
r.eturnable.  The  amount  of  the  plaintiff's  demand  must  be  speci- 
fied in  the  warrant,  as  stated  in  the  affidavit. 

Id..  I  30.  amU 

I  2908.   Undertaking. 

Before  granting  the  warrant,  the  justice  must  require  a  written 
undertaking  tto  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that, 
if  the  defendant  recovers  judgment,  or  the  warrant  of  attach- 
ment is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,  not  exceeding  th^  sum  specified  in 
the  undertaking,  which  must  be  at  least  two  hundred  dollars:  and 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the  de- 
fendant all  money  received  by  him  from  property  taken  by  virtue 
of  the  warrant  of  attachment,  or  upon  any  bond  given  therefor, 
over  and  above  the  amount  of  the  judgment,  and  interest  there- 
upon. 

Id.,  {  28,  am'd. 

S  2909.  [Am*d,  1908.]  Warrant  <  bovr  executed  |  peri»liik1»le 
property  may  be  sold. 

The  constable  to  whom  the  warrant  of  attachment  is  delivered, 
must  execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  and  taking  into  his  custody  so  much 
of  the  goods  and  chattels  of  the  defendant,  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  including  money  and 
bank  notes,  which  he  finds  within  his  county,  as  will  satisfy  the 
plaintiff's  demand,  w  *th  the  costs  and  expenses.  He  must  safely 
keep  the  property  attached,  to  be  disposed  of  as  prescribed  in 
this  article,  and  must  immediately  make  an  inventory  thereof, 
stating  therein  the  estimated  value  of  each  item  or  article. 
Provided,^  however,  if  property  attached  is  perishable,  the  jus- 
tice who  issued  the  warrant  may,  by  an  order  made  and  entered 
upon  his  docket,  and  with  or  without  notice,  as  the  urgency  of 
the  case  in  his  opinion  rc:iuires,  direct  the  constable  to  sell  s.ith 
property  at  public  auction,  and  thereuiwn  the  constable  must 
sell  It  accordingly.  A  certified  copy  of  the  order  directing  tbo 
sale  shall  be  delivered  to  such  constable.  Such  order  must  \^^i 
scribe  the  time  and  place  of  the  sale,  and  noti  'o  thereof  nmst  1" 
given  in  such  manner  and  for  snch  time  ns  directed  by  the  onlrr 
The  constable  shall  retain  in  his  hands  the  proceeds  of  such  sale 
until  the  final  determination  of  Kie  action. 

Id.,  f  81,  am'd;  L.  1831,  ch.  300, i  98  (4  Edm.  413);  L.  1903,  ch.  82S.   In  effect  May  fi.  ISftf 
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I  2910.  flervlee  of  •miiniona  and  'warrant  npon  defendant* 

The  constable  muat,  immediately  after  makinir  the  inventory, 
and  at  least  six  days  before  the  return  day  of  the  summonB, 
serTe  the  summons,  together  with  the  warrant  of  attachment 
and  inventory,  upon  the  defendant,  by  delivering  to  him  per- 
sonally a  copy  of  each,  if  he  can,  with  reusonnble  diligence,  be 
found  within  the  county;  or,  if  he  cannoc  be  so  found,  by  leaving 
a. copy  of  each,  certified  by  the  constable,  at  the  last  place  of 
residence  of  the  dt^fendant  in  the  county,  with  a  person  of  suit- 
able age  and  discretion;  or,  if  such  a  pt^rson  cannot  be  found 
there,  by  posting  it  on  the  outer  door,  and  also  depositing  an- 
other copy  in  the  nearest  post-office,  inclosed  in  n  sealed  post- 
paid wrapper,  directed  to  the  defendant  at  his  residence;  or,  if 
the  defendant  has  no  place  of  residence  in  the  county,  by  de- 
livering it  to  the  person  in  whose  possession  the  property  at- 
tached is  found. 

2  R.  S.  230,  f  31.  am'd  as  in  {  2000,  ante. 

fl  2911.  Undertnlclnar  by  defendant;  re-delivery  to  kiiu. 

The  defendant,  or  his  attorney  or  agent  in  his  behalf  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  constable  an  undertaking  to  the  plaintiff,  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  at- 
tached, as  stated  in  the  inventory;  with  one  or  more  sureties, 
approved  by  the  fonstable,  or  by  the  justice  who  issued  the 
warrant;  and  to  the  effect  that,  if  judgment  is  rendered  against 
the  defendant,  and  an  execution  is  issued  thereupon,  within  six 
months  after  the  giving  of  the  undertaking,  the  i)roperty  attached 
shall  be  produced  to  satisfy  the  execution.  Thereupon  the  con- 
stable must  re-deliver  the  property  to  the  defendant. 

Id..  S§  32,  34,  am'd. 

§  2012.  Claim  by  third  iiemon;  bond  and  delivery  there- 
npon. 

If  a  person,  not  a  party  to  the  action,  claims  any  property  at- 
tached, which  is  not  reclaimed  by  the  defendant,  as  prescribed  in 
the  last  section,  he  maj',  at  any  time  after  the  seizure,  and  be- 
fore execution  is  issued  upon  a  judgment  rendered  in  the  action, 
execute,  and  file  with  the  justice,  a  bond  to  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  constable  or  by  the  jms- 
tice;  in  a  penalty  at  least  ^wice  the  value  of  the  property  claimed: 
and  conditioned  that,  in  an  action  upon  the  bond,  to  be  com- 
menced within  throe  months  thereafter,  the  claimant  will  estab- 
lish that  he  was  the  general  owner  of  the  property  claimed,  at 
the  time  of  the  seizure;  or,  if  he  fails  so  to  do,  that  he  will  pay 
to  the  plaintiff  the  value  thereof,  with  interest.  The  constable 
must  thereupon  deliver  the  property  claimed  to  the  claimant. 

Id.,  part  of  Si  33,  34,  am'd. 

%  2013.   Action  upon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond  given 
as  prescribed  in  the  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
covered exccfKls  the  amount,  which  the  plaintiff  recovers,  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 

Id.,  part  of  §1  36  and  37. 

I  2914.  When  defendant  uta^'  preiieeute  bond. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the  de- 
fendant may  maintain  an  action,  upon  the  bond  specified  in  the 
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last  two  Beetions,  in  his  own  name,  in  the  same  manner  and 
with  the  like  effect,  as  the  plaintiff  might  hare  done,  if  the 
w^arrant  had  remained  in  full  force. 

2  R.  S.  230,  S  38,  am'd. 

S  2915.  Retnrn  of  -warrant. 

The  constable  executing  the  warrant  of  attachment  must,  at 
the  timje  when  and  place  where  it  :s  returnable,  make  a  return 
thereto,  under  his  hand,  stating  all  his  proceedings  thereupon. 
He  must  deliver  to  the  justice,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing 
provisions  of  this  article,  and  a  certified  copy  of  the  inventory  of 
the  property  attached.  The  return  must  state  the  manner  ia 
which  the  warrant  and  inventory  were  served,  and,  if  they  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  the  de- 
fendant personally,  the  reason  therefor,  and  the  name  of  the 
person  to  whom  the  copy  was  delivered,  unless  his  name  is  un- 
known to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

Id.,  S  85,  as  am'd;  L.  1831,  ch.  300,  8  36  <4  Edm.  473). 

I  2910.   Motion  to  vn<cat^  or  modify  warrant,  etc. 

A  defendant  whose  property  has  been  attached,  may,  uixm  the 
return  of  the  summons,  apply  to  the  justice,  who  issued  the  war- 
rant of  attachment,  to  vacate  or  modify  it,  or  to  increase  the 
plaintiff's  security.  Such  an  application  may  be  founded  uiion 
the  papers  upon  which  the  warrant  was  granted;  or  upon  proof, 
by  artldavit,  on  the  part  of  the  defendant;  or  upon  both.  If  it 
is  founded  upon  proof  on  the  part  of  the  defendant,  it  may  l>e 
opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the  plaintiff, 
tending  to  sustain  any  ground  for  the  attachment,  recited  in  the 
warrant,  but  no  other.  The  justice  may,  upon  the  return  of  the 
summons,  or  at  any  other  time  to  which  the  action  is  adjourned, 
vacate  the  warrant  of  attachment  upon  his  own  motion,  if  he 
deems  the  papers,  upon  which  it  was  granted,  insufficient  to 
authorize  it. 

$  2917.  Effect  of  Ta47atinHr  ifrarrant. 

Vacating  the  warrant  of  attachment  does  not  affect  the  juris- 
diction of  the  justice  to  hear  and  determine  the  action,  where 
the  defendant  has  appeared  generally  in  the  action:  or  where  the 
summons  was  personally  served  upon  him;  or  where  judgment 
may  be  taken  against  him,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thiis  summoned,  or  has  th\is  appeared. 
In  every  other  case,  the  justice,  who  vacates  n  warrant  of  attach- 
ment against  the  property  of  a  defendant,  must  dismiss  the  ac- 
tion as  to  him. 

f  2918.  ProeeedluKN  where  nunin^onN  not  pemonally 
served. 

Where  the  defendant  has  not  appeared,  and  the  summons  has 
not  been  iM»rsonally  served  upon  hiui,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant,  which  has  not 
been  vacated,  the  justice  must  pnn-eed  to  hear  and  determine 
the  action;  but,  in  an  a<ti<ui  su))se<iuently  brought,  the  judgment 
is  only  presumptive  evidence  of  indehte<lness.  and  the  defendant 
is  not  barred  from  any  countcnlnim  against  the  plaintiff.  The 
execution,  issued  upon  a  jud>rnn'nt  so  rendered,  must  require  the 
constable  to  satisfy  it  out  of  the  i>roperty  so  attached,  without 
containing  a  directitm  to  satisfy  it  out  of  any  other  property. 

L.   1831,  ch.  300,  S  39  (4  Edm.   474). 
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ARTICLIQ  FIFTH. 

Seplevin. 

3«c.  2819.  When  action  for  a  chattel  may  be  brought. 

2920.  Plaintiff  muy  procure  replevin;  ulfltiavlt  aud  undertaking. 
21121.  Ht^uimtlon. 

2922.  Id. ;  how  executed.    Service  of  sumuionfi,  etc. 

2923.  Return  of  conHUble. 

2924.  Defendant  may  except  to  sureties;  proceed ioga  thereon. 

2926.  Defendant  muy  leclalm  chattel;  pK/ccedlngB  ihereon. 
292b.  Justilicatiou  ol  auretles. 

2927.  When  and  to  >vbum  conatablc  must  deliver  chattel. 

2928.  Penalty  for  wrong  dellveiy  by  coUKtablo. 

2929.  Claim  of  title  by  third  person.  ' 

293U.  Defendant  may  demand  JudKment  for  return. 

2931.  Proceetlinga  In  the  action;  action  uiion  unuertaktng. 

2932.  Proceedings  when  summons  not  liensoually  aerved. 

2933.  When  action  not  affected  by  failuie  to  leplcvy. 

I  aOlO.  "Wlieii  action  for  a  chattel  may  be  broagrlit. 

'  An  action  to  recover  a  chnltti,  with  or  v.iiliout  tlamngcs  for  the 
wrongful  taking,  withholding,  *or  doientiun  thereof,  can  be 
brought  before  a  justice  of  the  ponce  of  the  contity  in  which  the 
chattel  is  found,  in  a  case,  and  subject  lo  the  nnnlifications,  soeci- 
fied  in  sections  1C80,  1600.  1691,  and  1092,'  and  subdivfaian 
seventh  of  section  2862  of  this  act. 
Substituted  for  Co.  Proc,  6  03,  subd.  10.  am'd;  L.  ISGO,  ch.  131,  |  4. 

I  2020.  Plaintiff  may  prociire  repleTln)  affidavit  amil 
uudertaklnff. 

The  plaintiff  ma.v«  at  the  same  time  when  the  summons  is  ie- 
«ned.  but  not  afterwards,  require  the  chattel  to  be  repleried,  aa 
proscribed  in  this  article.  For  that  purpose,  he  must  deliver  to 
the  justice  an  aiTldnvit  and  an  undertaking,  similar,  in  all  re- 
spects, to  the  nthdn vit  and  und<'rtaking  re<iuired  to  be  delivered  to 
a  sheriff,  as  prescril>ed  in  sections  1605,  1697,  1699,  and  1712  of 
this  act;  exceiit.  that  tljo  sureties  in  the  undertaking  must  be 
approved  by  the  justice. 

h.  1831,  ch.  300.  $3  2.  3  and  4  (2  Edm.  285;  5  Id.  134). 

S  2921.  ReanlMltion. 

Upon  receiving  the  affidavit  and  undertaking,  th^  justice  must 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  sub- 
scril^fd  by  him,  roijuiring  the  corstable.  to  whom  the  summons 
is  delivered,  to  replevy  the  property  described  in  the  affidavit,  on 
or  before  a  day  specified  in  the  requisition,  which  must  be  at  li^ast 
six  days  before  the  return  day  of  the  «ummons.  The  affidavit  and 
requisition  must  be  delivered  to  the  constable,  with  the  summons. 

Id.,  part  of  8  4,  am'd. 

9  2922.  Id. I  hoi>r  executed.    Sor^'icc  of  sammonn,  ete. 

The  constable  must  execute  the  requisition,  as  a  sheriff  is  re- 
quired to  execute  a  requisition,  in  an  action  brought  to  recover 
a  chattel,  as  prescribed  in  sections  1700.  1701.  and  1702  of  this 
act;  except  that  he  must  serve  the  suniipoiis,  affidavit,  and  re- 
nnisition  within  the  time  and  in  the  manner  prescribed,  by  section 
2P10  of  this  act.  for  the  service  of  a  suaimous,  warrant  of  at- 
tachment, and  invei.tory. 

Id.,  part  of  I  5. 
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I  2923.  Return  of  eon«tmble«  ^ 

The  constable  must,  on  or  before  the  return  day  of  the  sumr 
mons,  make  a  return  to  the  requisition,  under  his  hand,  stating  &U 
his  proceedings  thereupon;  and  file  it,  with  the  affidavit  and  re- 
quisition, with  the  justice.  The  return  must  state  the  manner  in 
which  the  summons,  affidavit,  and  requisition  were  served;  and,  if 
they  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor,  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name  is 
unknown  to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 
L.  1831.  cb.  300,  part  of  S  5. 

•  I   2924.  Defendant   mny    except   to   anretle*;   proeeedinirs 
thereon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
unless  he  requires  a  return  of  the  chattel,  may  serve  upon  the 
plaintiff,  or  upon  the  constable,  a  written  notice  that  he  excepts  to 
the  plaintiff's  sureties;  otherwise  he  is  deemed  to  have  waived  all 
objections  to  them.  If  such  a  notice  is  served,  the  sureties  must 
justify  upon  the  return  of  the  summons;  or  the  plaintiff  must  then 
give  a  new  uudertakinK.  to  the  samp  effect  as  the  original  under- 
taking, with  other  sureties,  who  must  then  appear  and  justify  be- 
fore the  justice. 
Id..  S  0.  am'd. 

I   282S.    Defendant     may     reclaim     chattel;     proceedti 
thereon. 

At  any  time  before  the  return  day  of  the  summons,  the  defend- 
ant may,  if  he  does  not  except  to  the  plaintiff's  sureties,  serve  upon 
the  justice  a  notice  that  he  requires  the  return  of  the  chattel  re- 
plevied. With  the  notice  he  must  deliver  to  the  justice  an  affi- 
davit and  undertaking,  similar,  in  all  respects,  'to  those  required 
to  be  given  by  a  defendant  upon  requiring  a  return  of  a  chattel, 
as  prescribed  in  sections  17()4  and  3712  of  this  act,  omitting  the 
provision  in  the  undertaking,  "  or  if  the  action  abates  in  conse- 
quence of  the  defendant's  death."  The  sureties  in  the  undertak- 
ing must  justify  before  the  justice  upon  the  return  of  the  snm- 
nions.  If  the  plaintiff  has  stated  separately  in  his  affidavit  the 
value  of  one  or  more  chattels  or  classes  of  chattels,  as  prescribed 
in  section  1G97  of  this  act.  the  defendant  may  require  a  delivery 
of  part  of  the  property  replevied,  as  prescribed  in  that  section. 

Id.,  9  T. 

I  2026.  Jnatlllcatlon  of  suretlCB. 

Except  as  otherwise  expressly  prescribed  in  this  article,  the  ex- 
amination and  qualiticatioiis  of  the  sureties,  and  the  allowanee  of 
the  undertaking,  upon  a  justification  pursuant  to  either  of  the  last 
two  sections,  must  be  the  some  ns  upon  a  justification  of  bail,  as 
prescribed  in  sections  570,  580,  and  581  of  this  act,  snbBtitutlDg  the 
justice  for  the  judge;  but  after  puch  allowance,  the  undertaking 
must  be  filed  with  the  justice.  The  constable  is  thereupon  ex<me» 
rated  from  liability. 

Id.,  i  8. 
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•  ^©W,   Wl&eM     ana     to     wUom    conatable     mmmt     delf^«« 
olLttttel. 

If  the  defendant  neither  exceptB  to  the  plaintiff's  surotiee,  nor 
requipeg  the  return  of  a  chattt*!,  within  the  time  prescribed  for  that 
purpose;  or  if  he  fails  to  nrociiie  the  allouauce  of  his  undertaking: 
or  if  the  plaintiff,  after  tlie  defendant  has  excepted  to  his  sureties, 
duly  procures  the  allowance  of  liis  undcrtaliinff.  the  constable 
must,  except  in  the  case  specilicd  in  the  next  section  but  one,  im- 
naediately  deliver  the  chattel  to  the  plaintiff.  If  the  plaintiff, 
u  ■ '".t  ^  defendant  has  excepted  to  his  sureties,  fails  to  procure 
the  allowance  of  his  undertaking;  or  if  the  defendant,  after  he  has 
required  the  return  of  the  chattel,  procures  the  allowance  of  his 
undertaking,  the  constable  must  immediately  deliver  the  chattel 
to  the  defendant. 

Sabstltated  for  L.  1881,  ch.  300,  part  of  J  7. 

I  2828.  Penalty  for  wron^r  delivery  by  constable. 

A  constable  who  delivers  to  either  party,  without  the  consent 
of  the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in 
the  last  section,  or,  by  virtue  of  an  execution  issued  upon  a  judg- 
ment in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of 
one  hundred  dollars;  and  is  also  liable  to  him  for  all  damagey 
which  he  sustains  thereby. 

i  2929.  Claim  of  title  by  tklrd  person. 

The  provisions,  regulating  the  proceedings,  where  a  person,  not 
a  party,  claims  property  which  has  been  replevied,  and  the  rights 
?£/.5!^^A.!l  person,  and  of  the  sheriff,  as  prescribed  in  sections 
1709,  1710,  1711,  and  1712  of  this  act,  apply  to  a  like  case  in  an 
action,  brought  as  prescribed  in  this  article,  substituting  the  con- 
stable for  the  sheriff;  except  that  service  of  a  notice  and  of  a 
copy  of  the  claimant's  affidavit,  upon  the  plaintiff's  attorney,  as 
prescribed  in  section  1709,  must  be  made,  either  upon  the  plain- 
tiff personally,  or  upon  the  attorney  who  appears  for  him  befori 
the  justice;  and  that  the  sum  specified  in  the  undertaking,  given 
by  the  plaintiff  to  the  constable,  need  not  exceed,  in  any  case, 
three  hundred  dollars. 

Id.,  S  9.     8«e  Co.  Proc,  |  210. 

f  2930.  Defendant  mny  clemanil  Jndflrment  for  return. 

Where  a  chattel  has  been  replrvicd,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed  in 
the  forejroing  sections  of  this  nrticlc.  he  mny  in  his  answer, 
demand  jndpTnont  for  tbo  r'>*'n-n  tliereof.  oithor  with  or  without 
damages  for  the  taking,  withholding,  or  detention. 
id..  '^  11. 

I   2931.    ProcecdinflTB   in    the   action)  action    npon  nnder- 
taklnflr* 

Section  1373.  section  17.S1.  excluding  subdivision  first  thereof, 
and  sections  1722.  1726,  1730.  1732,  1733,  1734,  and  1735  of  this 
act,  substituting  the  constable  for  the  sheriff,  apply  to  the  pro- 
ceedings in  an  action  in  a  justice's  court  to  recover  a  chattel,  and 
to  an  action  against  the  sureties  in  nn  undertaking  given  therelB^ 
except  as  otherwise  specially  prescribed  in  this  chapter. 

BnbBtltnted  for  Id.,  S  10. 
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I  2d32.  PruirecdluKB  iTlien  simuttona  mot  per«o»mlly 
nerved. 

Wltere  the  defeudant  does  iiot  appear,  and  the  Bummona  has  not 
been  persoually  served  upou  him,  aud  a  chattel,  or  part  of  a 
chatiel,  to  recover  which  the  action  is  brought,  has  been  replevied, 
nnd  the  proceedings  thereupon  have  been  duly  taken,  as  prc- 
Bcril  cd  in  this  nrticlc;  the  justice  must  proceed  to  hear  and  de- 
termine the  actiou,  with  respect  to  that  chattel  or  part  of  a 
chj'ttel;  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
telF.  with  respect  to  those  which  have  been  replevied;  in  like 
manner  and  with  like  effect  as  iX  the  summoas  had  been  persojally 
served. 

L.  1831.  ch.  300.  I  12.  am'd. 

5  ^933.  HVlien  actiou  not  alleoted  hy  tellnre  to  replerr* 

Vhere  the  summons  has  been  personally  served  i)pon  the  de- 
fendant, or  where  he  appears,  the  justice  must  proceed  to  hear 
and  determine  the  action,  althoufrh  the  plaintiff  has  not  required 
the  fhattol  to  be  replevied,  or  the  constable  has  not  been  able 
to  '  >plevy  it. 
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neadings;  including  counterclaims^  and  proceedings  up\ 

answer  of  title. 

Sec.  2084.  When  lasue  to  be  joined. 
2»35.  PleadlDKf. 
203G.  OompUiot. 
2037.  What  causes  of  action  may  be  jolried. 

2838.  Answer. 

2839.  Demurrer. 

2840.  General  rales  of  pleading. 

2841.  Account,  or  Inatrument  for  payment  of  monot 

2842.  Court  may  require  Items  to  be  exhibited. 

2843.  Immaterial   Tarlanee  to   be  disregarded. 

2844.  Amendment  of  pleadings. 

2845.  Ck>unterclalm8. 

2840.  Id.;    wLeie   executor  or   trustee   Is  a    party* 

2847.  Consequence  of  neglect  tu  plead  counterclaim. 

2848.  The  last  section  qualified. 

2849.  Judgment  upon  counterclaim. 

2060.  Judgment  when  accounts  exceed  |400. 

2861.  Answer  of  title. 

2062.  Undertaking  tberenpon.  , 

2863.  In  what  court  new  action  to  be  brought. 

2864.  When  action  before  Justice  to  be  discontinued. 
2866.  Effect  of  falli..  *  to  give  undertaking. 

2966.  Wben  title  comes  in  question  on  plaintiff's  own  showlnlp. 

2067.  Pleadings  in  new  action.     Undertaking  before  Jnstlce,   when   a^ 

pllcable. 
2868.  Answer  of  title  as  to  one  of  several  causes  of  action. 

I  2884.  [Am'd,  1893.}    ^Wlien  iMiiue  to  be  Joined. 

At  the  place,  and  within  one  hour  after  the  time,  specified  in  the 
summons  for  the  return  thereof;  or,  where  nn  onler  of  arrest  i» 
panted  and  executed,  within  twelve  hours  aftcT  the  defendant  is 
brouj^ht  before  the  justice;  or,  where  no  sumnionH  is  issued,  at 
the  time  when  the  parties  Yoluutarily  appear  to  join  Issue,  the 
pleadinfTs  of  the  parties  must  be  made,  and  issue  must  be  joined. 
Where  both  parties  appear  upon  the  return  of  the  summons,  nn 
issue  must  ba  joined  before  an  adjournment  is  lind,  except  wlien 
the  defendant  refuses  or  neglects  to  plead.  Where  en  issue  of 
fact  or  an  issue  of  law  is  joined  in  a  justice's  court,  or  before  n 
justice  of  the  peace  in  the  city  of  Brooklyn,  or  in  any  of  tho 
towns  in  the  county  of  Kings,  in  which  the  judgment  demanded 
by  either  party  in  his  pleadings  exceeds  the  sum  of  one  hundr-  <i 
dollars;  or,  when  in  an  action  to  recover  a  chattel  or  chntteN. 
the  Talue  of  which  as  fixed  by  either  party  in  his  pleadings  or  aHi- 
davits  exceeds  one  hundred  dollars,  the  defendant  may,  aft''  - 
issue  joined  and  before  an  adjournment  is  granted  upon  his  appli- 
cation, apply  to  the  justice  before  whom  the  action  is  brought  fo 
an  order  removing  the  action  into  the  county  court  of  the 
county  of  Kings.  Such  an  order  must  be  granted  upon 
the  defendant  filing  with  the  justice  an  undertaking  in 
a  sum  fixed  by  the  justj^e,  not  exceeding  twice  the  amoijnt 
of  the  damages  claimed  or  twice  the  value  of  the  chattel 
or  of  all  the  chattels  claimed,  as  stated  in  the  pleading  or 
affidavits,  with  one  or  more  sureties,  approved  by  the  justice,  to 
the  effect  that  the  defendant  will  i)ny  to  the  plaintiff  the  amount 
of  any  iudgraent,  including  coats,  that  may  be  recoveretl  against 
him  in  the  county  court  in  the  action  so  removed.  From  the  time 
of  the  granting  of  the  order  the  county  court  of  Kings  county  has 
cognizance  of  the  action,  and  the  same  aliall  be  tried  and  deter- 
mined by  said  county  court  as  if  originally  brought  therein.    The 
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justice  must  forth  with  delirer  to  the  clerk  of  the  county  conrtaA 
processes,  pleadings  and  other  papers  iu  the  action  which  must 
be  filed,  entered  and  recorded,  as  the  case  requires,  in  the  latter 
oiBce.  Costs  in  an  action  so  removed  shall  be  the  same  ob  in  azi 
original  action  commenced  in  said  county  court. 

L.  1893,  ch.  380. 

i  293S.  Plen diners. 

The  pleadings  in  a  justice's  court  are: 

1.  The  plaintiffs  complaint. 

2.  The  defendant's  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one  or  more 
distinct  causes  of  action,  separately  stated  therein. 

4.  The  plaint  ill's  demurrer  to  one  or  more  counterclaims  stated 
in  the  answer. 

Go.  Proc.,  S  64.  Bubd.  1. 

5  2936.   [Am*d,  1906.]     Complaint. 

The  complaint  must  state,  in  a  plain  and  direct  manner,  the 
facts  constituting  the  cause  of  action.  In  an  action  arising  ou 
contract  for  the  recovery  of  money  only,  or  on  an  account,  the 
plaintiff  or  his  agent,  at  or  before  the  time  of  the  issuing  of  the 
summons,  may  make  a  written  complaint  as  above  provided, 
specifying  the  amount  actually  due  the  plaintiff  from  the  defend- 
ant, and  praying  judgment  for  the  amount  so  due,  which  said 
complaint  shall  be  signed  by  the  plaintiff  or  his  agent  and  veri- 
fied in  the  manner  and  as  provided  by  section  five  hundrcKl  and 
twenty-six  of  this  code.  Said  summons  and  complaint  shall  be 
attached  and  shall  be  served  upon  the  defendant  by  delivering 
to  and  leaving  with  him,  personally,  true  copies  thereof,  not  less 
than  six  nor  more  than  twelve  days  before  the  return  day  of 
said  summons;  and  the  official  certificate  of  the  constable  mak- 
ing such  service  shall  be  sufficient  evidence  thereof. 
Id.,  subd.  3;  L.   1906,  ch.  291.    In  effect  Sept.  1,  1906. 

I  2037.  What  canses  of  action  may  be  Joined* 

The  plaintiff  may  unite,  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  all  arise  out  of: 

1.  The  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action;  or 

2.  Contract,  express  or  implied;  or 

3.  Personal  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action  so  united  belong  to  one  of  the  foregoing  sob- 
divisions  of  this  section;  that  they  are  consistent  with  each  other; 
that  they  require  the  same  judgment;  and,  except  as  otherwise 
prescribed  by  law,  that  they  affect  all  the  parties.  Where  a 
cause  of  action,  for  which  a  defendant  might  be  arrested,  is 
united  with  a  cause  of  action,  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be 
issued  upon  the  judgment. 

9  2038.   f  Am'd,  100B.1     Answer. 

The  answer  may  contain  a  general  denial  of  each  allegation  of 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  material 
allegations  thereof.  It  may  also  set  forth,  in  a  plain  and  direct 
mannor,  new  matter,  const itnting  one  or  more  defences  or  coun- 
terclaims. In  case  tho  defendant  appears  and  answers  in  so 
action  in  which  a  verified  complaint  has  been  served,  his  anjwer 
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shall  be  in  writing  and  nbail  be  verified  as  above  provided  for  the 
verification  of  the  complaint. 
Go.  Proe.,  sabd.  4,  9  64;  L.  1906,  cb.  201.    In  effect  Sept.  1,  1806. 

i  2988.  Deatnyrer. 

In  a  case  specified  in  subdivision  third  or  fourth  of  section  2935 
of  this  act.  a  party  may  demur  to  the  pleading  of  the  adverse 
party,  or.  it  it  is  a  complaint,  to  one  or  more  distinct  and  separate 
causes  ot  action,  where  it  is  not  sufilciently  explicit  to  be  under- 
stood; or  where  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  counterclaim,  as  the  case  may  be.  If  the  court 
deems  the  demurrer  well  founded,  it  must  permit  the  pleading  to 
be  amended;  and  if  the  party  fails  so  to  amend,  the  defective 

F leading,  or  part  of  a  pleading  demurred  to,  must  be  disregarded. 
f  the  court  deems  the  demurrer  not  well  founded,  it  must  permit 
the  party  making  it  to  plead  over,  at  his  election. 
Go.  Proc.,  I  64,  rabd.  6  and  7. 

I  iHMO.  General  rales  of  pleadlas* 

A  pleading,  except  as  otherwise  prescribed  in  section  2951  of 
this  act,  may  be  oral  or  written.  If  it  is  oral,  the  substance 
thereof  must  beientered  by  the  justice  in  his  docket-book;  if  it  is 
written,  it  must  be  filed  by  him,  and  a  reference  to  it  made  in 
his  docket-book.  A  pleading  is  not  required  to  be  in  any  par- 
ticular form;  but  it  must  be  so  expressed,  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended. 
Id.,  rabd.  2  and  6,  ain'd. 

I  9iMl.  Aee^nntf  or  iastrament  for  paymeat  of  laoaey. 

For  the  purpose  of  setting  forth  a  cause  of  action,  defence,  or 
counterclaim,  founded  upon  an  account,  or  upon  an  instrument  for 
the  payment  of  money  only,  it  is  sufficient  for  the  party  to  deliver 
the  mstrument,  or  a  copy  of  the  account  to  the  court,  and  to  state 
that  there  is  due  to  him  thereupon,  from  the  adverse  party,  a 
specified  sum,  which  he  claims  to  recover  or  to  set  off. 
Id.,  subd.  9. 

I  2942.  Coart  mar  require  Items  to  be  exhibited. 

The  court  may,  upon  the  request  of  either  party,  made  when 
issue  is  joined,  require  the  adverse  party  to  exhibit  his  account 
or  demand,  or  to  state  the  nature  thereof.  a»  fnr  ns  it  is  in  his 
power  so  to  do,  at  that  or  another  specified  time:  mid  in  case  of 
his  default,  it  may  preclude  him  from  pivinsr  evidence  of  such 
parta  thereof,  as  have  not  been  so  exhibited  or  stated. 
Id.,  rabd.   14. 

I  2fM3.  Imataterlal  varlaaee  to  be  dlnregrarded. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof. 
must  be  disregarded  as  immaterial,  unless  the  court  is  satisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 
Id.,  rabd.  10. 

f  2944.  Amendment  of  pleadlnitH. 

The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time  before  the  trial,  or  during  the  trial,  or  upon 
appeal,  if  substantial  justice  will  be  promoted  thereby.  Where  a 
party  amends  his  pleading  after  joinder  of  Issue,  or  pleads  over 
uiion  the  decision  of  a  demurrer,  and  it  is  made  to  appear  to  the 
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satisfaction  of  the  court  by  oath,  that  an  adjourumeat  is  neces- 
sary to  the  adverse  party,  in  consequence  of  the  amendment  or 
pleading  over,  an  adjournment  must  be  ^cranted.  The  court  maj 
also,  in  its  discretion,  require,  as  a  condition  of  allowing  au 
amendment,  the  payment  of  cos  s  to  the  adverse  party. 
Id.,  Bubd.  11. 

{  2B945.  Coant^relainiB. 

Sections  5<)1  and  502  of  this  act  apply  to  a  counterclaim  in  an 
action  brought  in  a  justice's  court;  except  that  such  a  counter- 
claim cannot  be  interposed,  unless  it  is  of  such  a  nature,  that  a 
justice's   court    has   jurisdiction   of   a   cause   of   action   founded 

thereon. 

Substituted  for  2  R.   S.  234,  §  50  (2  Edm.  250,  251). 

§  2946.  Id.  I  Inhere  exeevtor  or  trustee  is  m  party. 

Sections  505  and  506  of  this  act  apply  to  a  counterclaim  in  an 
action  against  a  person  sued  in  a  representative  capacity,  or  in 
favor  of  an  executor  or  administrator,  except  that  the  defendant 
cannot  take  judgment  against  the  plaintiff,  upon  a  counterclaim, 
for  a  sum  exceeding  two  hundred  dollars. 
2  R.   S.   234,  H  66  and  56. 

f  2947.  Consequence  of  neirle^t  to  plead  eonmterelalm. 

Where  the  defendant,  in  an  action  to  recover  damages  ui>on  or 
for  breach  of  a  contract,  neglects  to  interpose  a  counterclaim,  con- 
sisting of  a  cause  of  action  in  his  favor  to  recover  damages  for 
a  like  cause,  which  might  have  been  allowed  to  him  upon  the 
trial  of  the  action,  he,  and  every  person  deriving  title  thereto 
through  or  ^rom  him,  are  forever  thereafter  precluded  from  main- 
taining an  action  to  recover  the  same,  or  any  part  thereof. 

Id.,  i  57. 

I  2948.  Tlie  last  section   qnalllled. 

But  the  prohibition  contained  in  the  last  section  does  not  ex* 
tend  to  either  of  the  following  cases: 

1.  Where  the  amount  of  the  counterclaim  is  two  hundred  dol- 
lars more  than  the  judgment  which  the  plaintiff  rc<v>vers. 

2.  Where  the  counterclaim  consists  of  a  judgment,  rendered  be- 
fore the  commencement  of  the  action,  in  which  it  might  hare 
been   interposed. 

Vi.  Where  the  counterclaim  consists  of  a  claim  for  unliquidated 
damages. 

4.  Where  the  counterclaim  consists  of  a  claim,  upon  which  an- 
other action  was  pendingi  at  the  time  when  the  action  was  com- 
menced. 

5.  Where  judgment   is   taken  against  the   defendant,  without 

Eersonal  service  of  the  summons  upon  him,  or  an  appearance  by 
im. 
Id.,   I  58.   nm'd;   L.    1840,   oh.  317  (2  Edm.   252). 

S  2049.  Jadffment  upon  conntercIaln&. 

Where  a  counterclaim  is  established,  which  equals  the  plain- 
tiff's demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiif  ninst 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  tliu  defendant  must  have  Judgment  for  the  excesa, 
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or  so  much  thereof  as  is  due  from  the  plaintiff,  Mnless  it  is  more 
than  the  sum  of  two  hundred  dollars.  If  it  is  more  than  two 
hundred  dollars,  or  if  no  part  of  it  is  due  from  the  plaintiff, 
the  justice  must,  at  the  election  of  the  defendant,  either: 

1.  Set  off  so  much  of  the  counterclaim  as  is  sufficient  to  sat- 
isfy the  plaintiff's  demand,  and  render  judgment  for  the  defendant 
for  his  costs;  in  which  case,  the  defendant  may  maintain  an  ac- 
tion for  the  residue:  or, 

2.  Render  a  judgment  of  discontinuance  with  costs;  in  which 
case,  the  defendant  may  thereafter  maintain  an  action  for  the 
whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judg- 
ment does  not  prejudice  the  defendant's  ri^bt  to  recover,  from 
another  person,  so  much  thereof  as  the  judgment  does  not  cancel. 
Id.,  Sf  52,  63,  and  part  of  §  68. 

§  28SO.  Jndflrment  Trhen  acGoonts  ejcc««d  $400. 

Where,  upon  the  trial  of  an  action,  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tice, exceeds  four  hundred  dollars,  judgment  of  discontintiance 
must  be  rendered  against  the  plaintiff,  with  costs. 

2  R.  S.   234,   I  54. 

$  8951.  AnUTT^r  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defence,  set  forth  in  his  answer  facts,  showing  that  the  title  to 
real  property  will  come  in  question.  Such  an  answer  must  be 
in  writing;  and  it  must  be  signed  by  the  defendant,  or  his  attor- 
ney or  agent,  and  delivered  to  the  justice.  The  justice  must, 
thereupon,  countersign  tlie  answer,  and  deliver  it  to  the  plaintiff. 
Co.  Proc.,  I  56. 

I  2fM(2.  Vndertaklnfc  thereupon. 

In  the  case  specified  in  the  last  section,  the  defendant  must 
also  deliver  to  the  justice,  with  the  answer,  a  written  undertaking, 
executed  by  one  or  more  sureties,  approved  by  the  justice;  to 
the  effect  that,  if  the  plaintiff,  within  twenty  days  thereafter, 
deposits  with  the  justice  a  summons  and  complaint  in  a  new 
action,  for  the  same  cause,  to  be  brought  in  the  proper  court,  as 
prescribed  in  the  next  section,  the  defendant  will,  within  twenty 
days  after  the  deposit,  give  a  written  admission  of  the  service 
thereof.  Where  the  defendant  was  arrested  in  the  action  before 
the  justice,  the  undertaking  must  further  provide,  that  he  win, 
at  all  times,  render  himself  amenable  to  any  mandate,  which 
may  be  issued  to  enforce  a  final  judgment  in  the  action  so  to  be 
brought.  Tf  the  defendant  fails  to  comply  with  the  undertaking, 
the  sureties  are  liable  thereupon,  to  an  amount  not  exceeding 
two  hundred  dollars. 
Id.,  part  of  I  50,  am'd. 

I  2953.  In  irliMt  conrt  ne^r  action  to  be  broafrht. 

The  court  in  which  a  new  action  is  to  be  brought,  as  prescribed 
in  the  last  section,  is  the  supreme  court,  or  the  county  court  of 
the  justice's  county,  at  the  plaintiff's  election;  except  that, 
where  the  justice  is  a  justice  of  the  peace  of  the  city  of  Buffalo, 
it  in  the  superior  court  of  Buffalo. 
Id.,  {  56. 
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§  2064.  "Wben  action  before  Justice  to  be  dlsconttniied. 

Upon  the  delivery  of  the  undertaking  to  the  justice,  the  action 
before  him  is  discontinued,  and  each  party  must  pay  his  own 
costs.  The  costs  so  paid  by  either  party  must  be  allowed  to  him, 
if  he  recovers  costs  in  the  new  action,  to  be  brought  as  prescribed 
in  the  last  two  sections.  If  the  plaintiff  fails  to  deposit  with 
the  justice  a  summons  and  complaint  in  the  new  action,  before 
the  expiration  of  twenty  days  after  the  delivery  of  the  under- 
taking, the  defendant  may  maintain  an  action  against  the  plaintiff 
to  rec*over  his  costs  before  the  justice. 

Id.,    I  57. 

I  2965.  ESffect  of  failure  to  gi-ve  undertaking. 

If  the  undertaking  is  not  delivered  to  the  justice,  he  has  juris- 
diction of  the  action,  and  must  proceed  therein;  and  the  defendant 
is  precluded,  in  his  defence,  from  drawing  the  title  in  question. 

Id.,  I  58. 

S  29S6.  "Wben  title   comeM   In  quentlon   on  plalntllPii  cvrn 
■bo-wlnip. 

If,  however,  it  appears,  upon  the  trial,  from  the  plaintifTs  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the 
title  is  disputed  by  the  defendant,  the  justice  must  dismiss  the 
complaint,  with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 
Co.  Proc,  S  69. 

§  2967.  PleadlnfiTM  In  new  action.  Undertaklnar  before 
Justice,  fvhen  applicable. 

In  the  new  action,  to  be  brought  after  an  action  before  a  jus- 
tice is  discontinued,  by  the  delivery  of  an  answer  and  an  under- 
taking,  as  prescribed  in  the  last  si.\  sections  of  this  act,  the 
plaintiff  must  complain  for  the  same  cati.so  of  action  only,  upon 
which  he  relied  before  the  justice;  and  the  defendant's  answer 
must  set  up  the  same  dt-^fence  only,  which  he  made  before  the 
justice.  If  the  action  is  to  recover  a  chattel,  which  was  re- 
plevied in  the  justice's  court,  each  undertaking,  given  in  the 
justice's  court,  continues  to  be  valid  in,  and  is  applicable  to,  the 
new  action. 

Id.,  f  eo. 

$   2968.   Ann-wer  of  title   as   to  one    of   aeireral    cause*    or 
action. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  or 

more  causes  of  action,   and   the  defence,   that   the  title  to   real 

property  will  come  in  question,  is  interposed  as  to  one  or  more. 

but  not  as  to  all  of  them:  tho  defendant  may  deliver  an  answer 

and    undertaking    as    prescribed    in    sections    2951    and    2052    of 

this  act,  with  respect  to  the  cause  or  causes  of  action  only,   in 

which    title   will    so    come    in    question.     Whereupon    the   justice 

must  discontinue  the  action  as  to  those  causes  of  acMon  only;  the 

plaintiff   may    commence   n    new   action    therefor   in    the    prope'' 

court;  and  the  original  action  must  proceed  as  to  the  other  causes. 

Id.,  part  of  f  62. 
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TITI4E  IV. 
Proceedixigs  between  the  joinder  of  iamie  and  the  triaL 

Article  1.  Adjoarnmenu. 

SL  GompeUiDj;  the  atten<UDc«  of  a  witnefM. 
8.  Oommission  to  take  testimony. 

article:  first* 

Ac^journmenU. 

See.  2869.  Adjournment  by  Joatlce. 

2860.  Adjournment  00  application  of  plaintiff. 

2861.  Adjournment  on  application  of  defendant. 

2862.  Id.;  uodertakinf  thereupon. 

2863.  Undertaking  to  procure  discharge  of  defendant  from  cnatody. 

2864.  When   defendant  to  be  discharged. 
2866.  Subsequent  adjoummenta. 

2866.  Justice   may   impose  conditions  npon   adjournment. 

2867.  Adjournment  when  warrant  to  attach  absent  witneM  is  Issued. 

2868.  Adjournment   not  to  exceed   ninety  days. 

f  2&60.  Adjournment  by  Jnstlee. 

At  the  time  of  the  return  of  a  summonB,  or  of  the  joinder  of 
Issue  witliout  procees,  but  at  no  other  time,  the  jusUce  may,  in 
bis  discretion  and  upon  his  own  motion,  adjourn  the  trial  of  the 
action  not  more  than  eight  days,  unless  the  defendant  has  been 
arrested;  in  which  case,  no  such  adjournment  shall  be  made. 

2  R.  S.  288.  li  67.  68  (2  Bdm.  254). 

I  2000.  Adjonrnntemt  on  application  of  plaintiff. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  the  justice  must,  upon  the  application 
of  the  plaintiff,  adjourn  the  trial  of  the  action,  not  more  than 
eight  days,  to  a  time  fixed  by  the  justice.  But  such  an  adjourn- 
ment shall  not  be  granted  unless  the  plaintiff  or  his  attorney,  if 
required  by  the  defendant,  makes  oath  that  the  plaintiff  cannot, 
for  want  of  some  material  testimony  or  witness,  specified  by 
him,  safely  proceed  to  trial. 

Id.,  part  of  if  68  and  70  (2  Edm.  264.  256). 

I  2961.  Adjonrnment  on  application  of  defendant. 

At  the  time  of  the  joinder  of  issue,  the  justice  must,  upon  the 
application  of  the  defendant,  adjourn  the  trial  of  the  action, 
upon  his  complying  with  the  following  requirements: 

1.  Tho  defendant  or  his  attorney  must,  if  required  by  the 
plaintiff,  or  l»y  the  justice,  make  oath  that  he  verily  believes 
that  the  defendant  has  a  good  dofenco  to  the  action,  and  that 
he  cannot  safely  proceed  to  trial,  for  want  of  some  material 
testimony  or  witness,  specified  by  hira. 

2.  If  refiuired  by  the  plaintiff,  and  the  defendant  has  not  been 
arrested  in  the  action,  an  undertaking  must  be  given  to  the 
plaintiff  in  behalf  of  the  defendant,  as  prescribed  in  the  next 
section.  But  such  an  undertaking  need  not  be  given,  where  the 
action  is  to  recover  a  chattel. 

Snrh  nn  adjournment  must  tie  for  such  a  reasonable  time, 
fixed  by  the  justice,  as  will  enable  the  defendant  to  procure  th* 
testimony  or  witness. 

Id..  IS  74  and  7b. 
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1  2962.   Id. I   nndertalclniT   thereupon. 

The  undertaking  prescribed  in  the  last  section  mnst  be  exeovied 
by  one  or  more  sureties,  approved  by  the  justice;  and  must  be 
to  the  effect  that,  if  the  plaintiff  recovers  judgment  in  the  action: 
and  if,  before  the  expiration  of  ten  days  after  the  plaintiff 
becomes  entitled  to  an  execution  upon  the  judgment,  the  de- 
fendant removes,  secretes,  assigns,  or  in  any  way  disposes  of 
any  part  of  his  property,  liable  to  levy  and  sale  by  virtue  of  an 
execution,  except  for  the  necessary  support  of  himself  and  hia 
family,  and  if  an  execution  upon  the  judgment  is  returned 
wholly  or  partly  unsatisfied;  the  sureties  will,  upon  demand, 
pay  to  the  plaintiff  the  sum  due  upon  the  judgment. 

L.  1831,  cb.  800,  S  40  (4  Edm.  474). 

§   2963.   Undertaklnar  ttk  orocnre  dtacha-rKe   of  defendmnt 

from  cvstodF* 

Where  the  defendant  has  been  arrested,  the  trial  must  be 
adjourned  upon  his  application,  upon  the  same  terms,  and  in 
the  same  manner,  as  where  he  has  not  been  arrested:  except  that 
the  undertaking  prescribed  in  the  last  section  need  not  be 
given.  A  defendant,  who  procures  such  an  adjournment,  mnst 
continue,  during  the  time  of  adjournment,  in  the  custody  of 
the  constable;  unless  he  gives  an  undertaking  to  the  plaintifE, 
with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect 
that,  if  the  plaintiff  recovers  judgment  in  the  action;  and  if  an 
execution  is  issued  thereupon  against  the  person  of  the  defendant, 
within  ten  days  after  the  plaintiff  Is  entitled  to  the  same:  and 
if  a  return  is  made  thereto,  on  or  after  the  return  day  thereof, 
that  the  defendant  cannot  be  found;  the  sureties  will  pay  to  the 
plaintiff  the  amount  due  upon  the  judgment.  If  such  an  nnder- 
taking  is  given,  the  defendant  must  be  discharged  from  custody. 

2  B.  S.  239,  240.  part  of  Sf  71,  77  and  76  (2  Edm.  266). 

I  2864.  When  defendant  to  be  dtMclmrsred. 

If  the  trial  of  an  action,  in  which  the  defendant  has  been 
arrested,  is  adjourned  with  the  consent  of  both  parties,  or  upon 
the  application  of  the  plaintiff,  the  defendant  must  be  discharged 
from  custody. 

Id.,  f  72. 

S  2965.  Subsequent  adjonrnments. 

The  justice  must,  uiwn  the  application  of  the  defendant, 
grant  a  second  or  subsoquent  adjournment  of  the  trial  of  the 
action,  upon  the  defendant's  giving  security,  if  required,  as 
proscribod  in  the  forogoing  provisions  of  this  article,  where  he 
applies  for  a  first  adjournment;  and  upon  his  proving,  by  his  own 
oath  or  otherwise,  to  the  satisf action  of  the  justice,  that  he 
cannot  safely  proceed  to  trial  for  want  of  some  material  testi- 
mony or  witness;  and  that  ho  has  used  due  diligence  to  obtain 
the  testimony  or  witness.  But  if  the  defendant  has  given  an 
undertaking  upon  a  former  adjournment,  a  new  undertaking  need 
not  be  given,  unless  it  is  required  by  the  justice,  or  by  the  sure- 
ties in  the  former  undertaking. 
Id.,  f  76. 

I    29641.    Justice    may-    Impose    conditions    npon    adjourn- 
ment. 

Upon  granting  the  defendant's  application  for  an  aajournment, 
where  the  trial  has  been  once  adjourned,  or  where  the  plaintiff 
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is  a  non-resident  of  the  county,  the  justice  may,  in  his  discretion, 
upon  the  plaintiff's  application,  direct  that  any  witness  on  the 
part  •  of  the  plaintiff,  who  is  in  attendance,  be  then  examined 
under  oath  before  the  justice.  Thereupon  the  testimony  of  the 
witness  must  be  reduced  to  writing,  certified  by  the  justice,  and 
retained  by  him:  to  be  read  upon  the  trial,  with  the  same  eflFect, 
and  subject  to  the  same  objections,  as  if  it  was  then  given  oraUy 
by  the  witness. 

2  B.  S.  289.  240,  f  70. 

I  8967.  Adjonriunent  fvlneift  'VFarrauc  to  attach  it6»cnt  y^^t*^ 
lie**  la  Issaed. 

Where,  upon  a  trial,  a  warrant  or  attachment  is  issued  to  com* 
pel  the  attendance  of  a  witness,  who  has  failed  to  appear  in 
obedience  to  a  subpoena,  the  justice  may,  in  his  discretion,  ad- 
journ the  trial,  for  such  a  time  as  he  deems  necessary  for  th« 
return  of  the  warrant,  not  exceeding  five  days. 

I  2068.  Adjonnmemt  not  to  exceed  nlnetx  days. 

)  The  trial  of  iin  action  shall  not  be  adjourned  to  a  time  bes^und 
ninety  days  from  the  joinder  of  issue,  without  the  consent  of  both 
parties,  except  in  one  of  the  following  cases: 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has  not 
been  procured,  so  that  it  is  necessary  to  issue  a  new  venire,  or 
to  summon  one  or  more  talesmen,  the  trial  may  be  adjourned, 
not  more  than  two  days  beyond  the  ninety  days,  in  order  to 
enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  Terdict, 
and  is  discharged,  the  trial  may  be  adjourned  a  sufficient  time 
beyond  the  ninety  days,  to  enable  a  new  jury  to  be  procured,  as 
prescribed  in  title  fifth  of  this  chapter. 

3.  Where  a  warrant  of  attachment  has  been  issued  to  compel 
the  attendance  of  a  witness,  as  prescribed  in  the  last  section,  or 
a  warrant  has  been  issued  to  commit  a  recusant  witness,  as  pre- 
scribed in  title  fifth  of  this  chapter,  an  adjournment  made  there- 
upon, as  prescribed  by  law,  is  not  deemed  a  part  of  the  ninety. 
days. 

8m  S  B.  8,  209.  240.  i  78. 
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ARTICL.E  SKCOIVD. 

Compelling  the  attendance  of  a  vntnesB. 

8«c.  2Q6d.  When  Justice  may  issue  subpoena. 

2970.  Subpoena;  -how  seryed. 

2971.  Warrant  of  attaebmont  against  defaulting  wltn««« 

2972.  Id.;  bow  executed;   fees  thereupon. 

2973.  Id.;  wben  witness  Is  in  adjoining  county. 

2974.  Fine  for  refusing  to  attend,  or  to  testify. 

2975.  Id.;   how   imposed. 

2976.  Minute   of  conviction. 

2977.  Execution   thereupon. 

2978.  Money,  collected;    bow   applied. 

2979.  Dofaidting  witness   liable  for  damages. 

§  2900.  \%'hcn  Jaatlce  may  issue  subpoena. 

A  justice  of  the  pence  may  issue  a  subpoena,  to  compel  a  wit- 
ness to  attend,  in  tlie  countj'  where  the  justice  resides,  or  in  an 
adjoining  county,  but  not  otherwise,  for  the  i)urpo8e  of  testify- 
ing upon  the  trial  of  an  action,  pending  before  himself,  or  before 
another  justice.  The  subpoena  may  require  the  witness,  except 
as  otherwise  expressly  prescribed  by  law,  to  bring  with  him  any 
book  or  paper,  relating  to  the  merits  of  the  action.  But  a  justice 
shall  not  issue  a  subpoena  to  compel  the  attendance  of  a  witness 
before  another  justice,  unless  the  person  applying  therefor  proves, 
by  his  own  oath,  or  the  oath  of  another  person,  that  an  action  is 
actually  pending  before  the  other  justice. 

2  R.  S.  239.   240,   §|  80  and  81.    See  |  3135,  post. 

§  2970.  Subpoenal  boTv  served. 

A  subpoena  may  be  served  by  a  constable,  or  by  any  other  per- 
son. It  must  be  served  by  reading  it,  or  stating  its  contents,  to 
the  witness,  and  by  paying  and  tendering  to  him  his  lawful  fee 
for  one  day's  attendance  as  a  witness.  Where  it  is  served  by  a 
constable,  his  return  thereto,  stating  the  manner  of  service  and 
the  sum  paid,  is  presumptive  evidence  of  the  facts  therein  stated. 

Id.,   $  82. 

§  2071.  \%'arrRnt  of  attacbment  ugralnst  defaulting  "vrlt- 
ness. 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice, 
by  aflSdavit  or  other  proof,  that  a  person,  duly  subpoenaed  to 
attend  before  him  in  an  action,  has  refused  or  neglected  to  attend 
ns  a  witness  in  obedience  to  the  subpoena;  and  no  just  cause  for 
the  neglect  or  refusal  is  shown  to  exist;  and  the  party,  in  whose 
behalf  the  witness  was  subpoenaed,  or  his  attorney,  makes  oath 
that  the  testimony  of  the  witness  is  material:  the  justice  must 
issue  a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 

Id.,  9  83,  am'd;  L.  1834.  ch.  235. 

I  2072.  Id.;  hofv  executed;   fees  thereupon. 

Such  a  warrant  of  attachment  must  be  executed  in  the  Bamc 
manner  as  an  order  of  arrest.  The  fees  of  the  justice  ^ind  <\>n- 
stable  for  issuing  and  serving  it,  must  be  paid  by  the  person 
against  whom  it  is  issued,  unless  he  shows  a  reasonable  excuse, 
to  the  satisfaction  of  the  justice,  for  his  omission  to  attend;  in 
which  case,  the  partv  procuring  the  warrant  must  pay  tl'erii,  and. 
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if  he  recorers  costs,  the  amount  thereof  must  be  allowed  to  him 
as  part  of  his  costs. 

2  R.   S.   239.  240,   §  84. 

S  2973.  lu.}  'When  wltneHS  Is  In  adjolnlnip  county. 

Where  the  deliuqiieut  witness  is  within  an  adjoining  county, 
the  constable,  to  whom  the  warrant  of  attachment  is  directed, 
may  arrest  the  witness  in  that  county,  and  bring  him  before  the 
justice.  The  constable,  while  he  is  within  the  adjoining  county 
for  that  purpose,  has  all  the  powers  of  a  constable  of  that  county. 
With  rec^peci  to  the  warrant  so  issued  to  him. 

1  2974.  Fine  for  refnainff  to  attend*  or  to  testify. 

A  person,  duly  subpoenaed  as  a  witness,  who,  without  a  reason 
able  excuse,  proved  by  his  oath  or  the  oath  of  another  person. 
fails  to  attend;  or,  attending,  refuses  to  testify;  must  be  fined^ 
by  the  justice  before  whom  the  action  is  pending,  for  each  non- 
attendance  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor 
more  than  ten  dollars,  as  the  justice  thinks  it  reasonable  to 
impose  upon  him,  as  a  fine  therefor. 

2  R.  B.  288,  240,  §  89,  am'd. 

I  2975.  Id.}  boTF  Imposed. 

The  fine  may  be  summarily  imposed  by  the  justice,  upon  the 
application  of  the  party  in  whose  behalf  the  witness  was  sub- 
poenaed, at  any  time  during  the  trial,  when  the  defaulting  wit- 
ness is  present,  and  has  an  opportunity  to  be  heard.  If  it  is  not 
imposed  during  the  trial,  the  justice,  at  any  time  within  five  days 
after  judgment  is  rendered,  must,  upon  the  application  of  the 
party,  issue  a  warrant,  directed  generally  to  any  constable  of  the 
county,  commanding  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issuing  the  war- 
rant, to  show  cause  why  a  fine  should  not  be  imposed  upon  him. 

Id..   8  86. 

8  2976.  Minnte  of  conviction. 

The  justice  impo8ing  the  fine  must  enter  in  his  docket-book  a 
minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  costs.  The  minute  is  deemed  a  judgment 
against  the  delinquent,  in  favor  of  the  officer  to  whom  fines  are 
directed  to  be  paid,  by  section  2875  of  this  act. 

Id.,   9  87,   amM. 

f  2977.  Bzecntlon  therenpon. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
to  the  justice,  he  must  issue  an  execution,  directed  generally  to 
any  constable  of  the  county,  commanding  the  constable  to  collect 
the  sum  remaining  unpaid,  of  the  goods  and  chattels  of  the  de- 
linquent, within  the  county,  and.  for  want  thereof,  to  take  him. 
and  convey  him  to  the  jail  of  the  r'onnty.  there  to  remain  until 
he  pays  that  sum.  not  exceeding  tlMrty  days.  Upon  the  delin- 
quent being  committed  to  jail,  the  koc  r^er  thereof  must  keep  him 
in  close  custody  therein,  until  he  is  entitled  to  a  discharge,  as 
|peoified  in  the  execution. 

Id..  8  88. 
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i  2878.  Money  collected;  hofir  Applied. 

The  money  collected  by  virtue  of  the  execution  must  be  fortk- 
with.paid  by  the  constable  to  the  justice.  The  justice  must, 
within  ten  days  after  he  receives  a  fine,  or  any  part  thereol» 
from  the  constable  or  the  delinquent,  pav  the  money  to  the  officer, 
to  whom  the  fines  are  directed  to  be  paid,  by  section  2875  of  this 
act,  for  the  use  of  the  poor. 

2  R.   S.   239.    240,   {  89. 

§  2979.  Detealtlnflr  wltnesii  liable  for  damayes. 

A  person,   subpoenaed  as  prescribed  in  this  article,  who  nee 
lects  or  refuses  to  obey  the  subpoena,  or  to  testify,  is  also  liable 
to  the  party,  in  whose  behalf  he  was  subpoenaed,  for  all  dam- 
ages which  the  party  sustains  by  reason  of  nis  neglect  or  refusal 
M.,    I   90.   am'd. 
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ARTICLE  THIRD.* 

Commiseion  to  take  testimony » 

S«c.  3860.  GommlMioo  to  examine  witness  upon  lnterTOcaV>rleft. 

20B1.  Id.;  orally. 

2962.  When  ana  how  granted. 

2868.  Adjonnunent. 

2884.  Bzecution  and  return  of  commlsstoa. 

2866.  Receipt  thereof  by  justice. 
2889.  When  deposition  eyidence. 

2867.  Powers   of    commissioners. 

i  8980.  Commission    to     examine     vrltne««     upon     Inter*. 


Where  the  defendant  has  neg-lected  to  appear  npon  the  return 
of  a  summons,  or  has  failed  to  answer  the  complaint,  or  where 
an  issue  of  fact  has  been  joined  in  an  action;  and  it  appears,  by 
affidavit,  upon  the  application  of  either  party,  that  a  witness,  not 
within  the  county  where  the  action  is  pending,  or  an  adjoining 
county,  is  material  in  the  prosecution  or  defence  of  the  action, 
the  justice  may  award  a  commission  to  one  or  more  competent 
persons,  authorizing  them,  or  either  of  them,  to  examine  the 
witness  under  oath,  upon  interrogatories  to  be  settled  by  the 
justice,  or  by  the  written  agreement  of  the  parties,  and  indorsed 
upon  or  annexed  to  the  comnussion;  to  take  and  certify  the  de- 
position of  the  witness;  and  to  return  the  same  by  mail,  addressed 
to  the  justice. 

L.  1838.  oh.  243,  |  2.  am*d:  L.  1847,  ch.  828  (4  Edm.  640). 

§  2981.  Id.  I  orallT. 

If  both  parties  expressly  consent,  a  commission,  granted  as 
prescribed  in  this  article,  may  issue  without  written  interroga- 
tories, and  the  deposition  may  be  taken  upon  oral  questions.  In 
that  case,  section  900  of  this  act  applies  to  the  execution  of  the 
commission;  and  a  copy  of  that  section  must  be  annexed  thereto. 
Notice  of  the  time  or  place  of  the  examination  of  a  witness,  by 
virtue  theieof,  need  not  be  given. 

I  298S.  When  and  how  granted. 

The  commission  may  be  granted  by  the  justice  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  application  of  oither  party, 
accompanied  with  proof,  by  affidavit,  that  six  days'  written  notice 
of  the  application  has  been  served  upon  the  adverse  party,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared  for 
him  before  the  justice. 

L.  1838.  ch.  243.  (  3. 

I  2988.  Adjoarnment. 

Where  a  commission  is  granted  upon  the  application  of  the 
plaintiff,  he  is  entitled  to  one  or  more  adjournments  of  the  trial, 
as  may  be  necessary  to  procure  the  commission  to  be  executed 

•  This  article  Is  made  applicable  to  District  Courts  In  New  York  city,  by 
Consolidation  Act  of  1882,  cb.  410,  9  1368. 
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UDd  I'i'turued;   uot  exceeding  the  length  of  time  for  which  the 
;^rial  might  be  adjourned  upon  the  application  of  the  defendant 

L.    1841.  cU.  138,  S   1   (4  Edm.  548). 

§  2t>84.  fSxecntlon  and  retarn  of  commlsalon. 

The  coniinissiou  must  be  oxccuttMi  jind  returned,  as  preBcribed 
in  BociioD  901  of  this  act;  and  a  copy  of  that  section  must  be 
annexed  thereto,  except  that  subdivision  sixth  thereof  may  be 
omitted. 

Substituted  for  L.   1838,  ch.  243,  §  4  (4  Edm.  641). 

9  :i086.  Receipt  thereof  by  Jastloe. 

The  ju8tice,  to  whom  the  package  containing  the  commlBsion  is 
transmitted  by  mail,  must  iot>:ye  it  from  the  po8t*office,  and 
open  and  file  it,  indorsing  thereupon  the  date  of  his  so  doing.  It 
must  remain  on  tile  with  him,  until  the  trial;  but  either  party 
is  entitled  to  inspect  it  on  file. 

S  2886.  When  deposition  evidence. 

Sections  902  and  903  of  this  act  apply  to  a  commission,  iisned 
as  prescribed  in  this  article;  and  to  the  execution  thereof.  A 
deiK>sition  taken  thereunder  may  be  read  in  evidence  upon  the 
trial  by  either  party,  and  has  the  effect  specified  in  section  911 
of  this  act. 

S   2087.   Po^vers   of   commissioners. 

Wlioro  the  commission  is  execut(Ml  within  the  State,  the  com- 
miKKloner,  or.  if  there  arc  two  or  more,  a  majority  of  them,  have 
the  same  ()o\vc'r  to  Issne  n  Kubjoona.  to  swear  a  witness,  and  to 
oompel  his  attendance,  that  a  justice  of  the  peace  haa,  in  an 
action  pending  before  him. 

L.   1841.  ch.   138.  I  2  (4   Edm.  r>4a>. 

7»2 


r.  19,  t.  5  TRIAL,  H  29«»-90 

TITLE  V. 

Trial  and  ita  inndents, 

SS»T.  20RS.  Kffpct  of  ffillnre  of  dofoiMlanl  to  appear. 
2J>.SD.   WJu'Ti    JTistlpf   to   try   1ssiu>  of  fiu-t. 
2J»fto.  W  boil   jury  trial  mn.v  bt»  demanded. 
29$>1.  Drawing  Jnrura. 

2J»}»1',   Id.  ;    ill   act  loll   lM>tw'<H»!i   two   towns*,   etc. 
20O.{,  ViMil'*e;    sorvl<'o   and   return   tliereof. 
2094.  BallotN  •.  how  i)re|mnHl. 
299.'.   Drawing  jnmrt*. 
299t:.  JiirorM  in  defanlt. 
2fK)7.   New   venln*,  etc. 
2<)9H.  Juror's  oath. 
2909.    lurv  to  liear  proofs. 
30C'0.   Wltn»'«V«  oath. 

S«Mil.   \\  itmss  ivfiislntf  to  1h'  s'rorn,  vtr.     Warrnnt  th«»reupon. 
M'iili.  TunttMitN  of  wniTant :    Imprlsonmont   of  riTUsant   witness, 
30(i;i.   Adjftuninient   tticnniiMm. 
30O-1.   Kx  parte  nflldiivit  :   wIjmh  cvidfrice. 
.*loO."».  ('onip<'i»'m*y   ot    wltn'-sv;    how   tU'tonnln^fl. 
."lOOfi.  (*on«Tal»l«'  to  ke<»p  jury :  his  oalh. 
3<M)7.   H«>nditlon  of  v<'rdli-( ;   idaintiHT  nee<l  not  )>e  ealled. 
;io»>S.  .Twry    wln*n   to  Ik»  diKi>h:u'j»;d :   m-w  vt-riire. 
;J009.  Fine  to  lie  Iminmotl  on  di'fanltint,'  juror. 

1  80RS.  [.\m*«1,  IfNK}.]  Cffect  of  failure  of  defendant  tj» 
appear. 

Wht're  tho  dcfondant  niakos  dofjiiilt  in  apponrinjif  or  pIoadiDjc. 
upon  the  return  of  a  sunnnons,  which  has  b«^i«n  chily  served  aH 
preserilKMl  in  this  chapter,  the  justice  must  hear  the  allegations 
and  pr(K)fs  of  the  plaintiff,  and  render  judgment  acciirding  to 
Inw  and  eipiity.  as  tho  very  ri>:ht  of  the  case  appears,  excej)!  in 
an  action  conuiienco<l  hy  the  service  of  a  summons  and  verified 
complaint  as  provide<l  by  s*H*tion  twenty-nine  hundred  and  thirty- 
six  of  this  <'o«U»,  in  which  case  judgment  may  be  entered  as 
provided  by  .s<»<*tioii  twenty-eight  hundred  and  ninety-one  of  this 
coile. 

2  R.  «.  242.  }  92  (2  Kitni.  2r,9>^:  T..  1900.  -h.  291.  In  effect  Sept.  1, 
194)0. 

$   208i>.  When  jMMtl«*e  to  try   iMNne  of  fnof. 

Where  an  issue  of  fact  has  been  joined,  if  neither  party  de- 
mands a  trial  by  jtiry,  the  justice  must  try  the  issue  hear  the 
allegations  and  proofs  of  th(>  parties  and  render  judgment  as 
prescril»ed  in  the  last  section. 

Id.,  I  91. 

I  2»90.  [AmM,  1M97,  lfM>9.1  When  Jury  trial  mar  be  de- 
manded. 

At  the  time  when  an  issue  of  fact  is  joined  either  party  may 
demand  a  trial  by  jury,  and  unless  so  demanded  at  the  joining  of 
issue  a  jury  trial  is  waived.  The  party  di'inanding  a  trial  by  jury 
shall  thereupon  paj'  to  the  just  ire  th(^  st:itutr)ry  fees  for  the  at- 
tendance of  each  person  to  be  stimmcuied  and  for  the  jurors  to 
serve  upon  the  trial,  and  also  the  fees  tu  which  the  constable  is 
entitled  for  notifying  the  persons  to  be  <lrawn  as  jurors.  The 
fees  so  deposited  shall  be  delivered   by   the  justice  to  the  can- 

703 


gjl  2901  JITSTICES'  COITRTS.  c,  11»,  t  5 

stable  serving  the  venire,  and  by  him  shall  be  paid  out  as  re- 
quiriHl  by  law.  In  default  of  a  deposit  as  aforesaid  the  justice 
shall  proceed  as  if  no  demand  for  trial  by  jury  had  been  ma<l€. 
And  the  town  clerk  of  every  town  in  this  state  shall  deliver  t<» 
each  of  the  justices  of  the  peace  in  his  town  a  certillM  copy  of 
the  list  tiled  with  him,  in  i)ursuance  of  section  five  hundred  and 
five  <»f  the  judiciary  law,  and  he  shall  also  deliver  to  each  of 
said  justices  a  certitied  coi)y  of  any  such  list  hereafter  filed  with 
him,  within  ten  days  after  the  name  shall  be  filed.  The  town 
clerk  is  entitled  to  a  fee  of  one  dollar  for  each  copy  of  said  li.«t 
so  delivenHl.  Any  town  clerk  who  shall  neglect  to  deliver  a 
coi)y  of  the  list  to  each  of  the  justices  of  the  town  within  the 
time  above  prescribed,  shall  forfeit  ten  dollars  for  each  failure, 
to  be  su**<l  for  and  recovered  by  the  overseers  of  the  poor  of  said 
town  for  the  use  of  the  poor  of  said  town. 

Id..  I  03,  amM:  L.  1S07.  <h.  14C.  AmM  by  L.  1009.  eh.  05,  f  3.  8«« 
n<»tc  sS2  of  iiot.'.s  of   Uotti'tl  of   Siutiitiiry  rfmHuliilatlon  at  oiul  of  <H'«le. 

i   :24lfll.    [Am*d,    imm.l      Dra^vlnic   Jarom. 

AVhen  a  trial  by  jury  is  duly  demanded,  the  justice  must  forth- 
with openly  draw  twelve  ballots  from  a  box  or  other  receptacle 
containing  the  names  of  the  persons  who  are  returned  as  jurors 
of  the  town  to  the  courts  of  record  of  the  county  upon  the  lact 
list  thereof  received  by  him  from  the  town  clerk  as  jurors  to 
attend  and  try  said  cause,  mi  a  day  to  which  the  cause  shall 
then  be  adjourned  by  him.  not  more  than  eight  days  from  the 
joining  of  issue,  unless  the  parties  consent  to  a  longer  adjourn- 
ment, which  consent  shall  be  entered  in  the  justice's  minutes. 
The  ballots  shall  be  of  the  same  xlescription  as  those  prt»acribed 
in  section  twenty-nine  hundred  and  ninety-four  of  this  act,  but 
they  may  be,  or  may  previously  have  been  prei)ared  by  a  justice. 
If  a  person  whose  name*  is  thus  drawn,  in  the  judgment  of  the 
justice,  resid(*s  more  than  three  miles  from  the  place  of  trial, 
the  justice  may  set  aside  such  juror,  and  he  may  excuse  any 
juror  who  comes  within  the  iirovisions  of  section  five  hundred 
and  forty-four  of  the  juiliciary  law,  and  in  either  case  draw 
another  ballot,  and  continue  to  do  so  until  twelve  are  drawn. 
After  the  adjournment  of  the  court,  at  which  a  jury  trial  has 
been  had,  the  justice  must  deposit  the  ballots  containing  the 
names  of  th<)se  who  att<'nded  and  served,  in  another  box  kept  by 
him.  The  ballots  containing  the  names  of  those  who  did  not 
appear  and  serve  must  be  returned  by  the  justice  to  the  box 
from  which  they  were  taken.  If  at  the  time  of  drawing  jurors 
for  the  court  there  is  not  a  sufficient  number  of  ballots  remain- 
ing' in  the  original  box,  the  justice,  upon  drawing  all  the  ballot.^ 
therein,  must  <lraw  the  necessary  number  from  the  sec»ond  box 
containing  the  names  of  those  jurors  who  have  before  served, 
as  in  this  section  prescribed,  and  must  continue  to  draw  from 
that  box  until  a  new  list  of  jurors  is  delirered  to  him  by  said 
town    clerk. 

Am'd  hy  T>.  1000,  oh.  65.  |  3.  See  note  83  of  note*  of  Board  of  Stat- 
utory <'ons«>Ii«lntI»in   at   <"iul  itt  vihIo. 

f  2(M>2.  Ifl.;  In  uotlon   between  two  towns,  etc. 

Where  the  action  is  between  two  towns  or  cities,  or  between 
a  town  and  a  city,  the  venire  must  direct  the  constable  to  notify 
twelve  men  of  the  county,  who  are  oualified  and  not  exemjjt,  as 
prescribed  in  the  last  scrtion,  and  wno  are  not  interested  in  the 
matter  at   issue,  to  form  a  jury  for  the  trial  of  the  action. 

2  B.  8.  242.  I  on. 
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S  2993.   Delivery,  execation  and  retarn  of 'venire.  [ 

The  justice  must  insert  the  names  of  the  jurors  so  drawn,  in 
a  venire,  and  deliver  or  cause  it  to  be  delivered  to  a  constable 
ot*  the  county  disinterested  between  the  parties.  The  constable* 
must,  at  least  three  days  before  the  day  therein  stated,  notify 
each  of  the  persons  whose  names  have  been  therein  inserted, 
by  reading  it  or  stating  the  substance  thereof  to  the  person  so 
served.  But  the  service  shall  not  be  aflfected  by  the  constable's 
failure,  after  diligent  search,  to  find  any  of  the  persons  so 
iiumed.  The  constable  must  make  his  return  upon  the  venire, 
certifying  that  he  has  so  personally  served  it  upon  each  of  the 
jurors  whose  names  are  therein  inserted,  or  if  any  were  not 
served,  stating  the  reason  for  such  omission.  Any  constable 
Uiaking  a  false  return  upon  such  venire  is  guilty  <»f  a  misde- 
meanor. Any  person  so  served  and  not  attending  at  the  time 
and  place  to  which  the  cause  was  so  adjourned,  is  guilty  of  a 
contempt  of  court,  punishable  by  a  fine  not  exceeding  ten  dollars, 
which  the  justice  may  impose  forthwith  by  an  entry  in  his 
minutes  of  the  imposition  of  such  fine,  to  be  collected  by  execu- 
tion i.ssued  by  the  justice  as  upon  a  judgment,  with  costs  of  the 
levy,  and  which  fine  shall  be  paid  over  to  the  use  of  the  poor 
of  the  county  by  the  justice,  but  upon  the  presentation  of  a 
rea.sonable  and  sufficient  excuse  by  or  on  behalf  of  the  person 
so  fined,  the  justice  may,  at  any  time,  remit  such  fine,  or  any 
part  thereof. 

2  R.  S.  242,  «S  97.  9S;  L.  1S47,   Ch.  470,   |  3   (Edm.    r»91). 

S  2fH>4.   BallotM;   hcvi'   prepared. 

For  tlie  purpose  of  procuring  a  jury  to  try  the  action,  the 
justice  must  prepare,  or  cause  to  be  prepared,  ballots,  uniform, 
as  nearly  as  may  be,  in  appearance,  by  writing  the  name  of  each 
person  returned,  who  attends^  upon  a  separate  piece  of  paper. 
The  constable,  ifi  the  presence  of  the  justice,  must  roll  up  or 
fold  each  ballot  in  the  same  manner,  as  nearly  as  may  be,  so 
as  to  resemble  the  others,  and  so  that  the  name  is  not  visible. 
The  ballots  must  be  deposited  in  a  box,  or  other  convenient 
receptacle. 

!«..   I  99. 
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8   2095.   Drn-wflnfc  Jarors. 

The  justice  imit;t  then  openly  draw  out,  one  after  another,  six 
of  the  ballots.  If  a  liersou,  whose  name  js  drawn,  is  rhallenjred 
and  set  aside,  or  is  excused,  another  ballot  nnist  be  drawn,  and 
•so  on.  sueeessiveiy.  until  the  required  nnml)er  of  jurors  is  oh- 
tained.  The  parties  may  eleet  to  try  the  eause  by  a  l€>ss  number 
than  six  jurors,  at  any  time  before  a  witness  is  sworn.  The 
persons  so  selected  as  herein  provided,  constitute  the  jury  tt> 
try  the  action. 

Id.,  I  100. 

i  2990.   Jurora    In   default. 

If  a  sufficient  number  of  competent  jurors  do  not  attend,  the 
justice  shall  issue  an  attachment  against  all  defanltinjf  jurors, 
and  shall  place  the  same  in  the  hands 'of  the  otficer  who  sum- 
moned the  same,  commanding  him  forthwith  to  attach  su^*h 
jurors  and  to  bring  them  bt'fore  him  at  a  time  specified  not 
more  than  thirty-six  hours  thereafter,  to  which  the  cause  must 
be  adjourned.  The  juror  or  jurors  so  attached  shall,  in  addiii«*ii 
to  the  tini»  specified  in  section  2JW).*i  of  this  act,  be  rcMjuired  to 
pay  the  expense*  of  the  atta<'hment  and  service  thereof;  whi<*h 
shall  be  the  ollicer's  fees.  t()g<»ther  Avith  all  necessary  px|)ense 
incurre<l  by  him  in  serving  said  attachment,  to  bi*  audited  and 
fixed,  to  be  enforced  in  the  same  manner,  and  when  collected- 
to  be  paid  to  the  oflicer  or  tlie  party  who  has  paid  the  same. 
Any  person  so  attached  and  tlisobeying  or  resisting  the  service 
of  said   attachment  is  guilty  of  a  misdemeanor. 

I.  2997.    [Am*d,   1892.1      New  venire,   etc. 

If  the  constable,  to  whom  the  venire  is  delivered,  does  not 
return  it  as  required  thereby:  or  it  is  for  any  reason  set  asidts 
the  justice  must  priK'eed  to  draw  another  jury,  in  yie  manni^ 
prescribed  in  the  foregoing  sections,  which  shall  be  summoneci 
in  like  manner  as  the  first  jury.  If  a  full  jury,  drawn  from 
those  returned  as  prescribed  in  the  foregoing  sections  cannot  Ih^ 
obtained,  the  justice  may  direct  the  constable  to  require  the 
attendance  forthwith,  or  at  such  time  as  he  may  designate,  not 
longer  than  twenty-four  hours  after  the  issuing  thereof,  of  such 
a  number  of  talesmen,  from  the  bystanders  or  from  the  town, 
qualified  to  serve  as  jurors,  as  he  deems  sufficient  for  the  pur- 
pose; or  in  his  discretion  he  may  draw  from  the  jury  box,  double 
the  mimber  of  jurors  n'quired  to  complete  the  jury  iu  the 
manner  required  by  the  f«>regoing  sections,  which  shall  be  sum- 
moned in  like  manner  as  the  first  jruy,  and  he  shall  continue  to 
do  so  till  a  jury  is  obtained.  Nothing  hereinbefore  contained 
shall  i)reclude  the  justice  frcmi  ndjourning  the  trial  of  the  ease, 
on  his  own  motion,  or  on  the  application  of  either  of  the  partiea 
to  the  action,  as  provided  by  s<M*tions  twenty-nine  hundred  and 
fifty-nine  to  twenty-nine  hundred  and  sixty-eight  of  the  Code  of 
Civil  Procedure. 

L.    1R«>2.    oh.    507. 

I   2998.   Jiiror^M   oath. 

The  justice  must  administer  an  oath  or  affirmation  to  each 
juror,  well  and  truly  to  try  the  matter  iu  difference  between 
,  plaintitT.  and ,  defendant,  and  unless  dis- 
charged by  the  justice,  a  true  verdict  to  give,  according  to  thj 
evidence. 


2  R.  S.  242,   9   103. 
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i  2999.  Jury  to  Iiea.r  proof«« 

After  the  jurors  have  been  duly  sworn,  they  must  sit  together, 
and  hear  the  allegations  and  proofs  of  the  parties,  which  must 
be  made  publicly,  in  their  presence. 

Id.,   I   104. 

i  3000.  'WltneiiB'B  oatb. 

A  person  offered  as  a  witness  must,  before  any  testimony  is 
given  by  him,  be  duly  sworn  or  affirmed,  to  the  effect  that  the 
evidence  which  he  shall  give,  relating  to  the  matter  in  difference 

between ,  plamtiff,  and -,  defendant,  shall 

be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

Id.,  i  108. 

I  :i001.  WltneuM  reCnstngr  to  be  mworn,  etc.  IVarrant 
tbereapon. 

Where  a  witness,  attending  before  a  justice  in  an  action,  re- 
fuses to  be  sworn  or  affirmed  in  the  form  prescribed  by  law;  or 
to  answer  a  pertinent  and  proper  question;  or  neglects  or  refuses 
to  produce  a  book  or  paper  wihch  he  has  been  duly  subpoenaed 
to  produce,  as  prescribed  in  section  21X!9  of  this  act,  or  duly 
required  to  produce  by  an  order,  made  as  prescribed  in  section 
867  of  this  act;  and  the  party,  at  whose  instance  he  attended, 
makes  oath  that  the  testimony  of  the  witness,  or  that  the  book 
or  paper  is  so  far  material,  that  without  it  he  cannot  safely 
procee<l  with  the  trial  of  the  action,  the  justice  may,  by  warrant, 
commit  the  witness  to  the  jail  of  the  county. 

Id.,   I  279.  araM. 

$  3002.  Contents  of  ipvariranti  impriiionnient  of  recusant 
¥rltne«0. 

The  warrant  must  specify  the  cause  for  which  it  is  issued. 
If  it  is  issucil  for  refusing  to  answer  a  question,  the  question 
must  be  specified  therein;  if  for  neglecting  or  refusing  to  pro- 
duce a  book  or  paper,  the  same  must  be  d(*scribe(l  with  conve- 
nient certainty.  The  recusant  witness  must  be  closely  confined, 
by  virtue  of  the  warrant,  until  he  submits  to  be  sworn  or 
affirmed,  or  to  answer,  or  to  produce  the  book  or  paper  required, 

as  the  case  may  be;  or  is  otherwise  discharged  according  to  law. 
2  B.   S.,  f  280. 

S  3O03,  Adjonrnnxent   thereupon. 

The  justice  must  thereupon,  from  time  to  time,  at  the  request 
of  the  party  in  whose  behalf  the  witness  attended,  adjourn  the 
trial,  until  the  witness  testifies,  or  produces  the  book  or  paper 
required,  or  dies,  or  becomes  a  lunatic,  or  is  discharged  accord- 
ing to  law. 

Id.,   §  281. 

I  3004.  Ex  parte  affidavit t  rrhen  evidence. 


An  ex  parte  affidavit  shall  not  be  received  in  evidence  upon 
trial,  without  the  consent  of  both  parties,  except  in  a  case  whe 


a 

it  is  specially  allowed  by  law.       '  ~,  -   --r 

2  B.  S.  242.   I  105. 
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I  3005.   Competency    of  -witneflM^   bow   determlnecl. 

An  objoction  to  the  oompetency  of  a  witness  must  be  tried  and 
determined  by  the  justice.  Whore  the  ground  of  the  objection 
depends  upon  a  matter  of  fart,  evidenee  may  be  given  there- 
upon, as  upon  any  other  question  of  fact;  except  that,  if  the  wit- 
ness is  examined  thereupon  by  the  party  objecting,  no  other  res- 
timony  shall  be  received  from  either  party  as  to  his  competency. 

Id.,    I   107. 

I   aOOtt.   Countable   to  keeji  Jury;  KIm   oath. 

After  hearing  the  allegations  and  proofs,  the  jury  must  be  kept 
together  in  a  private  and  convenient  place,  under  the  charge  of 
a  constable,  until  they  all  agree  upon  their  verdict;  and,  for  that 
purpose,  the  justice  shall  administer  to  the  constable  the  follow- 
ing oath;  "lou  swear  in  the  presence  of  Almighty  God,  that  yon 
will,  to  the  utmost  of  your  ability,  keep  the  persons  sworn*  as 
jurors  upon  this  trial  together,  in  a  private  and  convenient  place, 
without  any  meat  or  drink  except  such  as  shall  be  orderetl  by  me; 
that  you  will  not  suffer  any  communication  to  be  made  to  them, 
orally  or  otherwise;  that  you  will  not  communicate  with  them 
yourself,  orally  or  otherwise,  unless  by  my  order,  or  to  ask 
them  whether  they  have  agreed  upon  their  verdict,  until  they  are 
discharged;  and  that  you  will  not,  before  they  render  their 
verdict,  communicate  to  any  person  the  state  of  their  delibera- 
tions, or  the  verdict  they  have  agreed  upon." 

M..  §  100. 

I  3007.  Renclltlon  of  verdict i  n1«intllf  need  not  be 
called. 

When  the  jurors  have  agreed  upon  their  verdict,  they  must 
publicly  deliver  it  to  the  justice,  who  must  enter  it  in  his  docket 
nook.  It  is  not  necessary  to  call  the  plaintiff  before  receiving 
the  verdict;  and  the  plaintiff  cannot  submit  to  a  nonsuit  or 
withdraw  the  action,  after  the  cause  has  been  committed  to  the 
jury. 

M.,  I   110. 

1  3008.   Jnry  -when  to  be   dlncbarflred)  neiv  -venire. 

Where  the  justice  is  satisfitnl  that  the  jurors  cannot  agree 
upon  a  verdict,  after  having  been  out  a  reasonable  time,  he  may 
discharge  them,  and  issue  a  new  venire,  returnable  within  forty- 
eight  hours;  unless  the  parties  consent,  and  their  consent  is 
entered  in  the  justice's  docket-book,  that  the  justice  may  render 
judgment  upon  the  evidence  already  before  him;  which  he  may 
do,  in  that  case. 

2  II.  s.  242.  §  m. 

i   3000.   Fine   to   be   impoiied    on   defanltlnv  Jnror. 

A  person  duly  notifi(»<l  to  attend  as  a  juhor,  who  fails  to  at- 
tend, or.  attending,  re-fuses  to  serve,  without  a  reasonable  ex- 
cuse, proved  by  his  oath,  or  the  oath  of  another  person,  is  liable 
to  the  same  fine,  to  be  imposed  and  collected,  with  costs,  in  like 
manner,  and  applied  to  the  same  use.  as  is  prescribed  in  article 
second  of  title  fourth  of  this  chapter,  with  respect  to  a  i>erson 
subpoenaed  as  a  witness,  and  not  attending,  or  attending  and 
refusing  to  testify. 

Id..    I   112,   am'd;    L.    187.3.   rh.    Wt    (U   Eflm.   590). 
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TITLE  VL 
Judgment ;  and  docketing  tbe  eama 

Bee.  8010.  Judgment  by  coofenlon. 

3011.  Id.;   mode  of  confessing  Jadgment. 
8012.  Id. :  when  void. 
8018.  Judgment  of  Doiwnlt. 
8014.  Judgment  upon  verdict,  etc. 
801B.  When  Judgment  to  be  rendered. 

8016.  Remlttlnsr  part  of  verdict,  etc. 

8017.  Transcript  of  jadgment;  docketing  tbe  game* 

8018.  Id.;  when  execution  may  Issue  against  (wtson. 

8019.  Id.;  m  action  for  a  chattel. 

8020.  Judgment  against  Joint  debtors. 

8021.  Docketing  the  same;  action  thereupon. 
8022   Docketing  Jadgment   in   another   counb". 

8023.  Justice  nuay  give  transcript,  after  expiration  of  jbls  ttno. 

I  3010.  Jadymeiit  by  confession. 

A  justice  of  the  peace  may  enter  a  jadgrment  npon  tbe  con- 
feasion  of  tbe  defendant.  In  any  case,  where  the  amount  con- 
fe«sed  does  not  exceed  the  snm  of  five  hundred  dollars,  with 
such  a  stay  of  execution,  if  any,  as  is  agreed  upon  fay  the  parties 
to  the  judgment. 

a  B.  8.  242.  S  113.     See  if  2804,  8224. 

I  3011.  Id.  I  mode  of  confesslnff  Judflrment. 

A  judgment  upon  confession  shall  not  be  rendered  miiim  the 
following  requisites  are  complied  with: 

1.  The  defendant  must  personally  appear  before  tbe  justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  defendant, 
and  filed  with  the  justice. 

3.  If  the  judgment  is  confessed  for  a  sum  exceeding  fifty 
dollars,  the  confession  must  be  accompanied  with  the  amdayit 
of  the  defendant  and  of  the  plaintiff,  stating  that  the  defendant 
is  honestly  and  justly  indebted  to  the  plaintiff  in  the  sum  spe- 
cified therein,  over  and  above  all  just  demands  which  the  de- 
fendant has  against  the  plaintiff;  and  that  the  confession  i8  not 
made  or  taken  with  intent  to  defraud  any  creditor. 

Id.,  i  114. 

f  d012.  Id.;  TThen  void. 

A  judgment  confessed,  otherwise  than  as  prescribed  in  the 
last  section.  Is  void,  as  against  every  person,  except  a  purchaser 
in  good  faith  of  property,  real  or  personal,  thereunder,  and  the 
defendant  making  the  confession. 

Id.,  f  116. 

I  3013.  Jadffmcnt  of  nonsuit. 

Judgnu'iit  of  iionsnit  with  c'().««ts,  must  l>e  rendered  against  a 
plaintiff  prost'tutin^'  an  artion  ln'forf  a  justice  of  the  peace,  in 
eitlier  of  the  following  fasrs: 

1.  If  ln» 'dispuniinnos  or  witlidraws  the  action. 

2.  If  he  fails  to  appear  within  miv  hour  after  the  summons  is 
returnable,  or  within  om*  honr  after  the  time  tu  which  the  trial 
has  hetni  adjourned. 

3.  If  ho  is  nonsuited  upon  the  trial. 
lU..  S  no. 
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g  2878.  money  collected  |  how^  applied. 

The  money  collected  by  virtue  of  the  execution  must  be  fortk- 
with .  paid  by  the  constable  to  the  justice.  The  justice  must, 
within  ten  days  after  he  receives  a  fine,  or  any  part  thereof^ 
from  the  constable  or  the  delinquent,  pa^  the  money  to  the  officer, 
to  whom  the  fines  are  directed  to  be  paid,  by  section  2875  of  this 
act,  for  the  use  of  the  poor. 

2  R.   S.   239.   240,   |  89. 

I  S979.  DefAVltinir  witness  liable  for  damavea. 

A  person,  subpoenaed  as  prescribed  in  this  article,  who  neg 
lects  or  refuses  to  obey  the  subpoena,  or  to  testify,  is  also  liable 
to  the  party,  in  whose  behalf  he  was  subpoenaed,  for  all  dam- 
ages which  the  party  sustains  by  reason  of  nis  neglect  or  refusal. 

Id..   I  90,  am'd. 
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ARTICLE  THIRD.* 

Oommi$9ion  to  take  testimony, 

8«e.  2060.  OommlSBlon  to  examine  witness  upon  interrocatorlet. 
2W1.  Id.;  onOlT. 
2882.  When  and  how  granted. 

2963.  Adjoaroment. 

2964.  Bzecatlon  and  return  of  commlaaioa. 
2066.  Receipt  thereof  hj  Justice. 

2066.  When  deposition  erldence. 
2967.  Powers   of    commissioners. 

I  8B80«  Commlaalon  to  exAnalne  trttness  upon  Imter^ 
rogatories. 

Where  the  defendant  has  neglected  to  appear  upon  the  return 
of  a  aummonsy  or  has  failed  to  answer  the  complaint,  or  where 
am  issue  of  fact  has  been  joined  in  an  action;  and  it  appears,  by 
affidavit,  upon  the  application  of  either  party,  that  a  witness,  not 
within  the  county  where  the  action  is  pending,  or  an  adjoining 
county,  is  material  in  the  prosecution  or  defence  of  the  action, 
the  justice  may  award  a  commission  to  one  or  more  competent 
persons,  authorizing  them,  or  either  of  them,  to  examine  the 
witness  under  oath,  upon  interrogatories  to  be  settled  by  the 
justice,  or  by  the  written  agreement  of  the  parties,  and  indorsed 
upon  or  annexed  to  the  commission;  to  take  and  certify  the  de- 
position of  the  witness;  and  to  return  the  same  by  mail,  addressed 
to  the  justice. 

L.  1888.  ch.  248,  f  2,  am*d;  L.  1847,  ch.  82»  (4  Bdm.  640). 

8  29S1.  Id.}  orally* 

If  both  parties  expressly  consent,  a  commission,  granted  as 
prescribed  in  this  article,  may  issue  without  written  interroga- 
tories, and  the  deposition  may  be  taken  upon  oral  questions.  In 
that  case,  section  900  of  this  act  applies  to  the  execution  of  the 
commission;  and  a  copy  of  that  section  must  be  annexed  thereto. 
Notice  of  the  time  or  place  of  the  examination  of  a  witness,  by 
virtue  theieof,  need  not  be  giyen. 

I  3088.  Wben  and  hofv  vraated. 

The  commission  may  be  granted  by  the  justice  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  nnplication  of  either  party, 
accompanied  with  proof,  by  affidavit,  that  six  days'  written  notice 
of  the  application  has  been  served  upon  the  adverse  party,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared  for 
him  before  the  justice. 

L.  1838,  ch.  243.  ft  3. 

I  2988.  Adjoarnment. 

Where  a  commission  is  granted  upon  the  application  of  the 
plaintiff,  he  is  entitled  to  one  or  more  adjournments  of  the  trial, 
as  may  be  necessary  to  procure  the  commission  to  be  executed 

•  Thla  article  la  made  appltcable  to  District  Courta  In  New  York  dty,  bj 
Conaolidation  Act  of  1882,   cb.  410.  9  1368. 
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and  li'tumed;   uot  exceeding  the  length  of  time  for  which  the 
^.rial  might  be  adjourned  upon  the  application  of  the  defendant. 

L.    1841,  ch.   13S,  S  1   (4  Edm.  548). 

§  2984.  Kxecatlon  and  return  of  commlsBlon. 

The  commission  must  be  executed  and  returned,  as  prescribed 
in  section  901  of  this  act;  and  a  copy  of  that  Bectioii  must  be 
annexed  thereto,  except  that  subdivision  sixth  thereof  may  be 
omitted. 

Subiitltutcd  for  L.   1836,  ch.  243.  §  4  (4  Edm.  641). 

§  2985.  Receipt  thereof  by  Jnatioe. 

The  justice,  to  whom  the  package  containing  the  commiBsion  is 
transmitted  by  mail,  must  iCLH^ive  it  from  the  post-office,  and 
open  and  file  it,  indorsing  thereupon  in*:  date  of  his  bo  doings  It 
must  remain  on  lile  with  him,  until  the  trial;  but  either  party 
is  entitled  to  inspect  it  on  file. 

5  2986.  Wlien  deposition  evidence* 

Sections  1)02  and  903  of  this  act  apply  to  a  commission,  issued 
:is  prescribed  in  this  article;  and  to  the  execution  thereof.  A 
deposition  taken  thereunder  may  be  read  in  evidence  ui^n  the 
trial  by  either  party,  and  has  the  effect  specified  in  section  911 
of  this  act. 

S   2987.   PoTvers   of   commlaiiloners. 

Where  the  commission  is  executed  within  the  State,  the  com- 
missioner, or,  if  there  are  two  or  more,  a  majority  of  them,  have 
the  same  pciwer  to  issue  a  subpoena,  to  swear  a  witness,  and  to 
eompel  his  attendnnce.  that  a  justice  of  the  peace  has,  in  ao 
action  pending  before  him. 

T..   1841.  ch.   138.  fi  2  (4   Edm.  Mr.). 
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TITLE  V. 

Trial  and  its  incidents, 

S«H'.  2588.  Effect  of  fnilure  »if  rtefoiulant   t(»  appear. 

IlOSft.  When    jMStlfc    to    try    Jssi««  of   fart. 

2{»9t>.  \Mion   jiiry  trial  may  Ih»  demanded. 

2991.  Drav'iug  Juron*. 

iiJMii;.  IjI.  ;    ill   avtitjii    Ix'twocii   two   towiLs.    etc. 

2flO.J.  Venl'-f:    s<'rvhv   nn«l   return   thereof. 

2i»04.  Bnll«»ts:  how  jirei>ari'<l. 

290,'».  Dravlng  Jurors. 

2904:.  JiirorM  In  default. 

21H>7.  New   venirr.  etc. 

240S.  .furor's  oath. 

2JM)l).  Jury  to  hear  proofs. 

3(K0.  Witne«^*«  oath. 

3(Kjl.  ^\itn<■s8  refusing  to  N-  s"'orn.  etc.     Warrnnt  thereuixm. 

.U'U'J,.  (\>iitonl.s  of  w.MiTant;    lmprl«nmment   of  rerUHant   wittiess, 

ItMK'l.  Adjournment   then«U|Mpn. 

300-1.  Kx   parte  aflldavit  :    wIumi  ovitlence. 

.^OO.'.  ('«ini|KM«'noy   of    wltn«'SM ;    how   dotemilni'd. 

;iOO<i.  Confttahle  to  kwp  Jury;  hlH  oath. 

3007.  U»»ndiilon  of  vt-nlii-l  :   plaint Itr  n«t><l  not  l»e  ealle<l. 

:ioos.  .Jury   ui»en   to  Jm'  dl.s«'h:irjn'4l :   new  viMiire. 

3000.  l-'ino  to   Ih*  Imimseil  on   def'iiiUIni;  Juror. 

i  C08S.  [AniM,  lfNMI.1  EITeot  of  ff&Iliire  of  defonclant  tj» 
appear. 

Where  tho  dcfciulant  ninkos  dofault  in  ai)i)onriii;f  or  plendinK. 
upon  tlu»  H'turii  of  ft  sumnnnis.  which  has  b<;i'u  duly  served  as 
preserilxMl  in  thi.s  chapter,  the  ju.stice  must  hear  the  alle^atioiis 
and  pr(M)fs  of  the  plaintiff,  and  render  judKinent  according  to 
law  and  equity,  as  the  very  ri^ht  of  the  case  api)ears,  except  iu 
an  action  coniinenced  by  the  servi<'e  of  a  summons  and  veritied 
complaint  as  provitle<l  by  stntion  twenty-nine  hundnnl  and  thirty- 
six  of  this  C4)de,  in  which  case  judgment  may  be  entered  as 
provided  by  st^'tion  twenty-eight  hundred  and  ninety-ont*  of  this 
t*«Hle. 

2  R.  «.  242,  I  02  {2  K4lm.  2r,9)^:  T..  1900.  "h,  201.  In  effeot  Sept.  1, 
lIKiO. 

i   20H}>.  When  JiiMlU'C  to  try    iHMtie  of  fnot. 

Where  an  issue  of  fact  has  been  joined,  if  neither  party  de- 
mands a  trial  by  jury,  the  justice  must  try  the  issue  hear  the 
allegations  and  proofs  of  the  parties  and  render  judgment  aa 
prescrii)ed  in  tlie  last  section. 

Id.,  f  91. 

I  2090.  [Am*«U  1N07,  1900.]  When  inry  trial  may  be  de- 
manded. 

At  the  time  when  an  issue  of  fact  is  joined  eith<»r  party  may 
demand  a  trial  by  jury,  and  unless  so  <lemandiMl  at  the  joining  of 
issue  a  jury  trial  is  waiv4Ml.  The  party  demanding  a  trial  l»y  jury 
shall  thereupon  i)ay  to  the  justice  tlie  statutory  f(H's  for  the  at- 
tendance of  each  person  to  be  summoneil  and  for  the  jurors  to 
serve  upon  the  trial,  and  also  the-  fees  tn  which  the  c<Mistable  is 
entitled  for  notifying  th<»  persons  to  1m»  drawn  as  jurors.  The 
fees  so  depositiHl  shall  be  flelivereil   by   the  justice  to  the  con- 
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stable  sorviiiff  the  venire,  and  by  him  shall  be  paid  out  as  rt?- 
qiiired  by  law.  In  default  of  a  deposit  as  aforesaid  the  jusstico 
shall  proceed  as  if  no  demand  for  trial  by  jury  had  been  made. 
And  the  town  clerk  of  every  town  in  this  state  shall  deliver  to 
each  of  the  justices  of  the  peace  in  his  town  a  certiii^d  copy  of 
the  list  filed  with  him,  in  pursuance  of  section  five  hundred  and 
five  of  the  judiciary  law,  and  he  shall  also  deliver  to  each  of 
said  justices  a  certified  copy  of  any  such  list  hereafte?  filed  with 
him,  within  ten  days  after  the  »»ame  shall  be  filed.  The  town 
clerk  is  entitled  to  a  fee  of  one  dollar  for  each  copy  of  said  lit-t 
so  delivered.  Any  town  clerk  who  shall  neglect  to  deliver  a 
copy  of  the  list  to  each  of  the  justices  of  the  town  within  the 
time  above  prescribed,  shall  forfeit  ten  dollars  for  each  failure, 
to  be  sued  for  and  re<-f)vered  by  the  overseers  of  the  poor  of  said 
town  for  the  use  of  the  poor  of  said  town. 

Id..  I  93,  amM:  L.  1S97.  <li.  14C.  AinM  by  L.  1009,  ch.  C3,  I  3.  See 
note  S2  of  iiot<^s  «!'  Hounl  of   Statutory  (\>i)!«oli<1ntIon  at  ond  of  <*ode. 

S   2»1>1.    [Am'd,    10(m.i      Drawlnir  JnrorM. 

When  a  trial  by  jury  is  duly  demanded,  the  justice  must  forth- 
with openly  draw  twelve  ballots  from  a  box  or  other  receptacle 
containiuK  the  names  of  the  persons  who  are  returned  as  jurors 
of  the  town  to  the  courts  of  record  of  the  county  upon  the  last 
li.st  thereof  received  by  him  from  the  town  clerk  as  jurors  to 
attend  and  try  said  cause,  on  a  <lay  to  which  the  cause  shall 
then  be  adjourned  by  him.  not  more  than  eight  days  from  the 
joining  of  issue,  unless  the  parties  consent  to  a  longer  adjourn- 
ment, which  consent  shall  be  entered  in  the  justice's  minutes. 
The  ballots  shall  be  of  the  same  /lescription  as  those  prescribed 
in  sertion  twenty-nine  hundred  and  ninety-four  of  this  act.  but 
they  may  be,  or  may  previously  have  been  prepared  by  a  ju.stiee. 
If  a  person  whose  name  is  thus  drawn,  in  the  judgment  of  the 
justice,  resides  more  than  three  miles  from  the  place  of  trial, 
the  justice  may  set  aside  such  juror,  and  he  may  excuse  any 
juror  who  comes  within  the  provisions  of  section  five  hundred 
ami  forty-fcmr  of  the  judiciary  law,  and  in  either  case  draw 
another  ballot,  and  continue  to  do  so  until  twelve  are  drawn. 
After  the  adjournment  of  the  court,  at  which  a  jury  trial  has 
been  had.  the  justice  must  deposit  the  ballots  containing  the 
names  of  those  who  attended  and  served,  in  another  box  kept  by 
him.  The  ballots  containing  the  names  of  those  who  did  not 
appear  and  serve  must  be  returned  Viy  the  justice  to  the  box 
from  which  they  were  taken.  If  at  the  time  of  drawing  jurors 
for  the  court  there  is  not  a  sufficient  number  of  ballots  remain- 
ing in  the  original  box.  the  justice,  upon  drawing  all  the  ballots 
therein,  must  «lraw  the  necessary  number  from  the  second  box 
containing  the  names  of  those  jurors  who  have  before  served, 
as  in  this  section  i)rescrib(Ml,  and  must  continue  to  draw  from 
that  box  until  a  new  list  of  jurors  is  delivered  to  him  by  .said 
town    clerk. 

AmM  *»y  T..    1009,   oh.   65,    f   3.     Spe  notp  8.1  of  notes  of  Board   of  Stat- 

ntory  (,'on«oH'lutlon  at   «'»d  of  code. 

1  2992.  Id.;  In  action   bet^veen  t'wo  tonvnn,  etc. 

Where  the  action  is  between  two  towns  or  cities,  or  between 
a  town  and  a  city,  the  venire  must  direct  the  constable  to  notify 
twelve  men  of  the  county,  who  are  qualifieil  and  not  exempt,  as 
pn^scribed  in  the  last  section,  and  who  are  not  interested  m  the 
mutter  at  issue,  to  form  a  jury  for  the  trial  of  the  action. 

2  B.   S.   242.    I    on. 
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S  2893.   Delivery,  execntlon  and  return  of  venire.  [ 

The  justice  must  insert  the  names  of  the  jurors  so  drawn,  in 
a  venire,  and  deliver  or  cause  it  to  be  delivered  to  a  constable 
of  the  county  disinterested  between  the  parties.  The  constable « 
must,  at  least  three  days  before  the  day  therein  stated,  notify 
each  of  the  persons  whose  names  have  been  therein  inserted, 
by  reading  it  or  stating  the  substance  thereof  to  the  person  so 
served.  But  the  service  shall  not  be  affected  by  the  constable's 
failure,  after  diligent  search,  to  find  any  of  the  persons  so 
iianied.  The  constable  must  make  his  return  upon  the  venir*.^ 
certifying  that  he  has  so  perscmally  served  it  u])on  each  of  the 
jurors  whose  names  ar^  therein  inserted,  or  if  any  were  not 
served,  stating  the  reason  for  such  omission.  Any  constable 
making  a  false  return  upon  such  venire  is  guilty  <>f  a  misde- 
meanor. Any  pei-son  so  served  an<l  not  attending  at  the  time 
and  place  to  which  the  cause  was  so  adjourned,  is  guilty  of  a 
contempt  of  court,  punishable  by  a  fine  not  exceeding  ten  dollars, 
which  the  justice  may  impose  forthwith  by  an  entry  in  his 
minutes  of  the  imposition  of  such  fine,  to  be  collected  by  execu- 
tion issued  by  the  justice  as  upon  a  judgment,  with  costs  of  the 
le%'y,  and  which  fine  shall  be  paid  over  to  the  use  of  the  poor 
of  the  county  by  the  justice,  but  upon  the  presentation  of  a 
rea.souable  and  sulflcient  excuse  by  or  on  behalf  of  the  person 
so  lined,  the  justice  may,  at  any  time,  remit  such  fine,  or  any 
part  there<rf. 

2  R.  S.  242.  1$  97,  9S;  L.  1S47,  ch.  470,  §  3   (B<liD.    591). 

S   2fl04.   Ballotfi;  Iiohy'   prepared. 

For  thf»  purpose  of  procuring  a  jury  to  try  the  action,  the 
justice  must  prepare,  or  cause  to  be  prepared,  ballots,  uniform, 
as  nearly  as  may  be,  in  api>earance,  by  writing  the  name  of  each 
l>er8on  returned,  who  attends,  upon  a  separate  piece  of  paper. 
The  constable,  in  the  presence  of  the  justice,  must  roll  up  or 
fold  each  ballot  in  the  same  manner,  as  nearly  as  may  be,  so 
as  to  resemble  the  others,  and  so  that  the  name  is  not  visible. 
The  ballots  must  be  deposited  in  a  box,  or  other  convenient 
receptacle. 

Id..   I  90. 
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S   2005.  Dra'v^-iiiA-  Jnrom. 

The  justice  iiiiist  then  openly  draw  out,  one  after  anothor,  six 
of  the  ballots.  If  n  liersim,  whose  name  js  drawn,  is  challeujced 
and  set  aside,  or  is  excused,  another  ballot  must  be  drawn,  and 
•so  on,  snccessively,  until  the  required  number  of  jurors  is  ob- 
tained. The  imrtie«  may  elect  to  try  the  cause  by  a  lens  number 
tJian  six  jurors,  at  any  time  before  a  witness  is  sworn.  The 
persons  so  selected  as  herein  provided,  constitute  the  jury  to 
try  the  action. 
Id.,   f  100. 

g   2000.   JarorM    tn   default. 

If  a  sufficient  number  of  competent  jurors  do  not  attend,  thft 
justice  shall  issue  an  attachment  against  all  defaulting;  jurors, 
and  shall  place  the  same  in  the  hands  'of  the  oUicer  who  sum- 
moned the  same,  commanding  him  forthwith  to  attach  sueh 
jurors  and  to  brinj?  them  bvfore  him  at  a  time  specified  not 
more  than  thirty-six  liours  ther<nifter,  to  which  the  cause  must 
be  adjourned.  The  juror  or  jurors  so  attached  shall,  in  addition 
to  the  fin<'  s|)<'cified  in  secti(»n  *J\f^Xi  of  this  act,  be  required  to 
pay  the  expense  of  the  attachment  and  "service  thereof;  whi<-h 
shall  be  the  ollicer's  ftu's.  tojr<Mher  with  all  necessary  expense 
incurred  by  him  in  serving  said  attachment,  to  be  audited  and 
fixed,  to  be  enforced  in  the  same  manner,  and  when  collected 
to  be  paid  to  the  officer  or  the  i)arty  who  has  paid  the  same. 
Any  person  so  attache<i  and  disobeying  or  resisting  the  service 
of  said   attachment   is   guilty  of  a  misdemeanor. 

t  2007.   [Am*d,   1802.]      New  venire,   etc. 

If  the  constable,  to  whom  the  venire  is  delivered,  does  not 
return  it  as  required  thereby;  or  it  is  for  any  reason  set  aside, 
the  justice  must  proceed  to  draw  another  jury,  in  Vie  maunt^ 
prescribed  in  the  foregoing  sections,  which  shall  be  summontni 
in  like  manner  as  the  first  jury.  If  a  full  jury,  drawn  from 
those  returned  as  prescrilied  in  the  foregoing  sections  cannot  l)e 
olitained,  the  justice  may  direct  the  constable  to  require  the 
attendance  forthwith,  or  at  such  time  as  he  may  designate,  not 
longer  than  twenty-four  hours  after  the  issuing  thereof,  of  such 
a  number  of  talesmen,  from  the  bystanders  or  from  the  town, 
qualifieil  to  serve  as  jurors,  as  he  deems  sufficient  for  the  pur- 
pt)se;  or  in  his  discretion  he  may  draw  fn»m  the  jury  box,  double 
the  number  of  jurors  required  to  complete  the  jury  in  the 
manner  re<|uin'd  by  the  foregoing  sections,  which  shall  be  sum- 
moncMl  in  like  manner  as  the  first  jruy,  and  he  shall  continue  to 
do  so  till  a  jury  is  obtained.  Nothing  hereinbefore  contained 
shall  preclude  the  justice  from  adjourning  the  trial  of  the  case, 
on  his  own  motion,  or  on  the  application  of  either  of  the  parties 
to  the  action,  as  provid(»d  by  sections  twenty-nine  hundred  and 
fifty-nine  to  twenty-nine  hundred  and  sixty-eight  of  the  Code  of 
Civil  Procedure. 

L.    1S02.   rh.   r»a7. 

§   200N.   Juror*M  outh. 

The  justice  must  administer  an  oath  or  affirmation  to  each 
juror,  well  and  truly  to  try  the  matter  in  difference  between 
,  plaintiff,  and ,  defendant,  and  unless  dis- 
charged by  the  justice,  a  true  verdict  to  give,  according  to  th? 
evidence. 

2  R.  S.  242.  S  103. 
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I  2999.  Jury  to  hear  proof*. 

After  the  jnrors  have  been  duly  sworn,  they  must  sit  together, 
and  hear  the  allegations  and  proofs  of  the  parties,  which  must 
be  made  publicly,  iu  their  presence. 

M.,  S  104. 

I  3000.  'W'itneMs**  oath. 

A  person  offered  as  a  witness  must,  before  any  testimony  is 
given  by  him,  be  duly  sworn  or  affirmed,  to  the  effect  that  the 
evidence  which  he  shall  give,  relating  to  the  matter  in  diCFereuce 

between ,  plamtiff,  and ,  defendant,  shall 

be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

Id.,  §  108. 

I  »001.  M'ltneMM  reCaiilnflr  io  be  M^vrorn,  etc.  IVarrant 
thereupon. 

Where  a  witness,  attending  before  a  justice  in  an  action,  re- 
fuses to  be  sworn  or  atiirmed  in  the  form  prencribed  by  law;  or 
to  answer  a  pertinent  and  proper  (luestion;  or  neglects  or  refuses 
to  produce  a  book  or  paper  wihch  he  has  been  duly  subpoenaed 
to  produce,  ns  prescribed  iu  section  2i)(i9  of  this  act,  or  duly 
reijiiired  to  proihice  by  an  order,  made  as  prescribed  in  section 
86 1  of  this  net;  and  the  partj',  at  whose  instance  he  attended, 
makes  oath  that  the  testimony  of  the  witness,  or  that  the  book 
or  paper  is  so  far  material,  that  without  it  he  cannot  safely 
procee<l  with  the  trial  of  the  action,  the  justice  may,  by  warrant, 
commit  the  witness  to  the  jail  of  the  county. 

Id.,   f  279.  nra'd. 

1  3(M)2.  Contents  of  'vrarrant)  imprisonment  of  reouaant 
mrltnenn. 

The  warrant  must  specify  the  cause  for  which  it  is  issued. 
If  it  is  issued  for  refusing  to  answer  a  question,  the  question 
must  be  specified  therein;  if  for  neglecting  or  refusing  to  pro- 
duce a  book  or  paper,  the  same  must  be  described  with  conve- 
nient certainty.  The  recusant  witness  must  be  closely  confined, 
by  virtue  of  the  warrant,  until  he  submits  to  be  sworn  or 
afflrmtHj,  or  to  answer,  or  to  produce  the  book  or  paper  required, 
as  the  case  may  be;  or  is  otherwise  discharged  according  to  law. 

2  R.    S..    f   284). 

I  3003.  Adjonrnment   thereupon. 

The  justice  must  thereupon,  from  time  to  time,  at  the  request 
of  the  party  in  whose  behalf  the  witness  attended,  adjoui-n  the 
trial,  until  the  witness  testifies,  or  produces  the  book  or  paper 
required,  or  dies,  or  becomes  a  lunatic,  or  is  discharged  accord- 
ing to  law. 

Id.,  f  281. 

1  3004.  Ex  parte  allldavlti  when  evidence. 

An  ex  parte  affidavit  shall  not  be  received  in  evidence  upon  a 
trial,  without  the  consent  of  both  parties,  except  in  a  case  where 
it  is  specially  allowed  by  law. 

2  B.  8.  242.   i  105. 
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TITLE  VIII. 
Appeals* 

Article  1.  Appeals   geoerally. 

2.  Appeal  wiiere  a  new  trial  la  not  bad  In  the  appellate  oourv 

3.  Appeal  for  a  new  trial  In  the  appellate  court. 


ARTICLB  FIRST. 

Appeals  generally, 

8«c.  8044.  Justice's  ^idgment  reviewed  by  appeal. 

3046.  Wbo  ma7  appeal;  to  what  court  appeal  to  be  takes. 
3040.  Appeal;    when  and  how  taken. 

3047.  Service  of  notice  upon  Justice;  payment  of  costs  and 

3048.  Service  of  notice  upon  respondent. 

3049.  Ameudmeut;  when  allowed. 

3060.  Undertaking   to   stay   execution    upon   judgmeoc. 
3051.  Proceedings;    how   stayed. 
3062.  Id.;   when  justice  Is  dead.  etc. 

3053.  Ueturn.  I 

3054.  Id.;   when  Justice  has  gone  out  of  office.  ' 
d(J66.  Further  return;   how   compelled. 

305H.  Id.;    when  Justice  is  dead,   ftc. 

3067.  l^rocpodings   when  error   In   fact  is  alleged. 

30D8.  IleHtltutioii   upon  reversal. 

3069.  Setting  off  costs  and   recovery.. 

3060.  Certain  sums  may  be  included  In  disbursements. 

3061.  Judgment-roll.  < 

I  3044.   JiiMtlce*«  Jndftiuent  reviewed  by  appeal. 

The  only  mode  of  reviewing  a  judgment,  rendered  by  a  justice 
of  the  pence  in  a  civil  action,  is  by  an  ai)peai,  us  prescribed  in 
this  title.  ! 

Co.   Proc.,  part  of  {  361.  ! 

S  8045.  [Allied,  1K9S.]  Who  may  appeal)  to  what  coart 
appeal  to  be  taken. 

An  ui)peHl  may  be  taken  by  any  party  aggrieved  by  the  judg- 
ment. Except  where  the  judgment  is  rendered  by  a  justice  of 
the  peace  of  the  city  of  Buffalo,  the  api)eal  must  be  to  the  county 
court  01  the  county  where  the  judgment  was  rendered. 

Id.,  part  of  §i|  326  and  362;  L.  1896,  ch.  946. 

{  3O40.  [Am*d,  1882.]    Appeal)  when  and  how  taken* 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment  in  the  justice's  docket;  except  that,  where  ■ 
defendant  appeals  from  a  judgment  rendered  in  an  action, 
wherein  ho  did  not  appear,  and  the  summons  was  not  personally 
served  upon  him,  the  appeal  may  be  taken  within  twenty  day? 
after  personal  service  upon  him.  on  the  part  of  the  plaintiff,  of 
written  notice  of  the  entry  )f  the  judgment;  but  not  after  the 
expiration  of  five  years  from  the  entry  of  the  judgment.  An 
appeal  is  taken  l>y  serving  upon  the  justice  by  whom  the  jud?* 
ment  was  rendoriMl.  and  upon  the  respondent,  a  written  noticf 
of  appeal,  subscribed  either  l)y  the  tippellant,  or  by  his  attornej 
in  the  appellate  court. 

Td.,  part  of  H  363  and  354. 
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f  3047.  [Am'dy  101  S.l  Service  of  notice  upton  Jnatlcey 
pnyment  of  eosts  and  fee. 

Service  of  tlio  hotiro  of  ai)i)eal  upon  the  justice,  must  be 
made  by  delireriug  it  tu  him  pei\suually,  or  to  his  clerk,  appointed 
pursuant  to  law,  or  by  mailiuK  such  notice  to  the  justice  at  his 
i>fttce  in  the  manner  prescribed  by  service  of  notice  by  mail  in 
wHiion  seven  hundred  and  ninety-seven  of  this  act;  hnt  if  the 
justice  is  dead,  or  if  neither  he  nor  his  clerk  can,  after  reason- 
able diligence  bo  found  within  the  county,  service  of  the  notice 
upon  the  justice  may  be  made  by  deliverinjr  it  to  the  clerk  of 
the  appellate  court.  T'nless  the  justice  is  dead,  the  appelbmt 
must,  at  the  time  of  serving?  the  notice,  pay  to  the  person  to 
whom  it  is  delivered  the  costs  of  the  action,  included  in  the 
judgment,  and  the  sum  of  two  dollars,  as  the  fee  of  the  justice 
for  making  the  rettirn. 

Co.  Pmo.,  part  of  IS  364  and  350.  AmM,  L.  1913,  ch.  445.  in  effect 
SipU  1.  1913. 

I  3048.  [Ant'd*  1018.]    Serrlee  of  notice  upon  respondent. 

Service  of  the  uotiee  of  appeal  uix)u  the  respondent  may  be 
made,  by  dcliTerin>;  it,  in  any  part  of  the  state,  to  the  respond- 
ent personally,  or  in  one  of  the  follow idk  methods: 

1.  By  ienvini;  it  at  his  rettidence,  with  a  person  of  suitable 
age  and  discretion  or  by  serving  the  notice  upcn  the  respondent 
by  mail,  or  in  case  an  attorney  appeared  for  respondent  at  the 
trial,  the  notice  may  l>e  served  upon  the  attorney,  either  per- 
sonally, or  in  the  manner  prescribed  for  service  of  notice  by 
mail  in  section  seven  hundred  and  ninety-seven  of  this  act. 

2.  If  senM^-e  cannot  be  made,  with  due  diligence,  upon  the 
r€»Hpondent,  in  the  manner  prescribes!  in  the  forejroinir  subdivi- 
sion, the  notict*  of  appeal  may  be  served  upon  him  by  delivering  it 
to  the  clerk  of  the  appellate  court. 

Id.,  part  of  i  354.     Am'U,  L.   1813.  ch.  445.    In  effect  S«pt.  1.  l&ia» 

S  304&.  Amendment  I  when  allowed* 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the 
notice  of  appeal,  upon  either  the  jtistice  or  the  respondent,  but 
omits,  through  mistake,  inadvertence,  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  to  do  any  other  act  necessary  to 
perfect  the  appeal,  the  appellate  court,  upon  proof  by  affidavit 
of  the  facts,  may,  in  its  discretion,  permit  the  omission  to  be 
supplied,  or  an  amendment  to  be  made,  upon  such  terms  as 
justice  requires. 

Id.,    I   327. 

I  3060.  Undertaklns*  to  stay  execution  npon  Judflrnient. 

1 '  the  appellant  desires  a  stay  of  execution,  he  must  give  a 
written  undertaking,  executed  by  one  or  more  sureties,  approved 
by  the  justice  who  rendered  the  judgment,  or  by  a  judge  of  the 
apl>ell&te  court,  to  the  effect  that,  if  the  appeal  is  dismissed;  or 
if  judgment  is  rendered  against  the  appellant  in  the  appellate 
court,  and  an  execution  issued  thereupon  is  returned  wholly  or 
partly  unsatisfied;  the  sureties  will  pay  the  amount  of  the  judg- 
ment, or  the  portion  thereof  remaining  unsatisfied,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  one 
hundred  dollars,  and  not  less  than  twice  the  amount  of  the 
judgment;  or,  if  the  jurlgment  in  the  justice's  court  is  for  the 
recovery  of  a  chattel,  that  the  sureties  will  pav  the  sum  fixed 
by  that  judgment  as  the  value  of  the  chattel,  together  with  the 
damages,  if  any,  awarded  for  the  taking,  withholding,  or  deten- 
tion thereof.    A  copy  of  the  undertaking,  *:♦^   "  notice  of  tbe 
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deliTery  thereof,  must  be  served  with  the  notice  of  appeal,  and 
in  like  manner.     Section  1335  of  this  act  applies  to  such  aa 
undertaking. 
Co.  Pt«c..  If  866  and  896. 

^  80k»l.  Proceedings  I  Itotr  stayed. 

The  delivery  of  the  undertaking  to  the  justice  or  to  his  clerk; 
«  ppointed  pursuant  to  law,  and  service  of  a  copy  thereof,  and  of 
notice  of  the  delivery  thereof,  stay  the  issuing  of  an  execution 
opon  the  judgment.  If  an  execution  has  been  issued,  the  service 
of  a  copy  of  the  undertaking,  certified  by  the  justice  or  the  clerk, 
or  accompanied  with  an  affidavit,  showing  that  it  is  a  copy,  and 
that  the  original  has  been  duly  filed,  upon  the  officer  holding  the 
execution,  stays  further  proceedings  thereunder. 

U.,   I  867. 

I  8068.  Id.;  when  JVBtice  is  dead,  ete« 

Where  the  justice  is  dead,  or  cannot,  with  due  diligence,  be 
found  within  the  county,  and  he  has  no  clerk,  appointed  pursuant 
to  law%  or  the  clerk  cannot,  with  due  diligence,  be  found  within 
the  county,  the  undertaking  may  be  filed  with  the  clerk  of  the 
appellate  court.  In  that  case,  notice  of  the  filing  must  be  given 
to  the  respondent,  as  prescribed  in  section  3048  of  this  act,  for 
service  of  a  notice  of  appeal  upon  him.  The  filing  of  tlie  under 
taking  has  the  same  effect,  as  the  delivery  thereof  to  the  jus- 
tice; and  a  copy  thereof  certified  by  the  county  clerk,  served 
upon  the  officer  holding  an  execution,  has  the  same  effect,  as  if 
it  was  certified,  as  prescribed  in  the  last  section. 

Id.,   f   868. 

S  3068.  Retarn. 

The  justice  must,  after  ten  and  within  thirty  days  from  the 
service  of  the  notice  of  appeal,  and  the  payment  of  tne  costs  and 
fee,  as  prescribed  in  section  3047  of  this  act,  make  a  return  to 
the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  any  has  been  delivered  to  him  or  to  his  clerk,  and 
file  the  same  with  the  clerk  of  the  appellate  court.  The  return 
must  contain  all  thp  proceedings,  including  the  evidence  and  the 
judgment;  unless  the  appellant  has,  in  his  notice  of  appeal 
demanded  a  new  trial,  In  a  case  where  he  is  entitled  thereto, 
as  prescribed  in  article  third  of  this  title.  In  the  latter  case. 
the  justice  must  return  the  summons,  together  with  each  war- 
rant of  attachment,  order  of  arrest,  or  requisition  to  replevy,  or 
execution  granted  by  him  in  the  action,  with  the  proof  of  the 
service  thereof;  the  pleadings,  or  copies  thereof;  the  proceedings 
upon  the  trial;  and  the  judgment;  with  a  brief  statement  of  the 
amount  and  nature  of  the  claims  litigated  by  the  parties.  But 
he  need  not  return  the  evidence,  or  any  part  thereof,  unless  he 
is  required  so  to  do  by  the  special  order  of  the  appellate  conrt. 

Id.,   S  860,   am'd. 

I  S054.  Id.f  when  Jnatlce  has  flrone  oat  off  ofllee. 

Where  the  justice  has  gone  out  of  office,  he  must,  neverthelesi, 
make  a  return  in  the  same  manner,  and  his  return  has  the 
effect*  as  if  he  remained  in  office. 

Td.,  8  881. 
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§  30R5.  Fvrtlier  return  |  lio^F  eompelled. 

If  the  return  Is  defective,  the  appellate  court  may  direct  the 
justice  to  make  a  further  or  amended  return,  as  often  as  Is 
necessary.  The  appellate  court  may  compel  the  justice,  by  at- 
tachment, to  make  and  file  a  return,  or  a  further  or  amended 
return.  The  court  is  always  open  for  those  purposes.  Where 
the  justice  has  removed  to  another  county  of  the  State,  the 
appellate  court  may  compel  him  to  make  the  return,  as  if  he  was 
still  within  the  county  where  the  judgment  was  rendered. 

Co.  Proc.,  $S  362  and  363. 

I  30S6.  Id.;  fThen  Jtmtice  In  dead,  etc. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  State,  or  otherwise  becomes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  the  evidence  and  other  proceedings. taken,  and  the  judgment 
rendered,  before  the  justice;  and  may  determine  the  appeal,  as 
if  a  return  had  been  duly  made  by  the  justice. 

Id.,  9  868. 

9  30ST.  Prooeedlngra  wl&en  error  in  fact  Is  alleged. 

Where  an  appeal  is  founded  upon  an  error  in  fact  in  the  pro* 
ceedings,  not  affecting  the  merits  of  the  action,  and  not  within 
the  knowledge  of  the  justice^  tiie  court  may  determine  the  matter 
upon  affidavits;  or,  in  its  discretion,  upon  the  examination  of 
witnesses;  or   in   both   methods. 

Id.,  part  of  f  66. 

i  3058.  Reatltvtlon  upon  reversal. 

Where  the  judgment  of  the  justice  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  property  or 
of  a  right  lost  by  means  of  the  erroneous  judgment;  but  not  so 
as  to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value, 
of  property  sold  by  virtue  of  a  warrant  of  attachment  in  the 
action,  or  an  execution  Issued  upon  the  judgment.  In  that  case, 
the  appellate  court  may  compel  the  value,  or  the  purchase-price 
to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
justice  requires.  Six  days*  notice  of  an  application  for  an  order 
for  restitution  must  be  given:  and,  if  the  application  Is  granted 
before  judgment,  the  proper  direction  may  be  included  therein. 

Id.,  i  369. 

I  3069.  Settlnff  off  costs  and  recovery. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

Id.,   i  370. 

I  8060.  Certain  snms  may  be  Inclnded  In  disbnrsentents. 

Where  costs  are  awarded  to  the  appellant,  ho  may  include,  in 
the  disbursements  upon  the  appeal,  the  costs  and  fee  paid  to  the 
justice  upon  taking  the  appeal;  and,  where  the  judgment  rendered 
by  the  justice  was  against  the  appellant,  he  may  also  include,  in 
those  disbursements,  the  coFts  of  the  action,  before  the  justice, 
which  he  would  have  been  entitled  to  recover,  if  the  judgrment 
of  the  justice  had  been  in  his  favor. 

Id.,  part  of  f  8«1. 
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§  8061.  Jadflrment-roll. 

The  clerk,  immediately  after  entering  final  judgment  upon  the 
deteruiiuuuon  of  an  iiijpeul,  must  attach  together  and  file  such 
of  the  following  jiapeiB,  as  were  used  upon  the  appeal;  which 
constitute  the  judgment-roll: 

1.  The  return  of  the  justice,  or  a  certified  copy  thereof;  the 
notice  of  appeal;  and  the  andcrtaking,  if  any  has  been  given. 

2.  The  verdict,  rej)ort,  or  decision,  and  each  offer,  If  any,  made 
as  prescribed  in  article  third  of  this  title. 

3.  A  certified  copy  of  the  judgment,  together  with  each  notice 
of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of  everj 
order,  which  in  any  way  involves  the  merits,  or  necessarily  af- 
fects the  judgment. 
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ARTICLES  SECOND. 

Appeal  where  a  new  trial  is  not  had  in  the  appellate  court, 

8ec.  3062.  Bearing  of  appeal;   dismissal  thereof. 
3QQC.  Judgment. 

3064.  When  new  trial  in  Jastlce's  court  may  be  directed, 
3066.  Id.;  proceedings  before  justice. 

3066.  Costs;  when  awarded. 

3067.  Amount   of    costs. 

I  3062.  [Am*d,  1896.]  Hearing  of  appeal;  dl0calM«al 
thereof. 

If  the  case  is  one  where  the  appellant  is  not  entitled  to,  or  has 
not  demanded,  a  new  trial  in  the  appellate  court,  as  |prescribed 
in  section  306i8  of  this  act,  the  respondent  may,  within  twenty 
days  of  the  service  on  him  of  the  notice  of  ajppeal,  serve  upon 
the  appellant  or  his  attorney  a  written  stipulation  that  the  judg- 
ment appealed  from  may  be  reversed  with  five  dollars  costs  and 
disbursements  of  the  appeal,  and  thereafter  no  further  steps  shall 
be  taken  in  such  appeal,  except  to  enter  judgment  In  pursuance 
of  such  stipulation  for  the  enforcement  thereof;  in  case  such 
stipulation  shall  not  be  so  served,  the  appeal  may  be  brought  to 
a  hearing  in  the  appellate  court  at  any  term  thereof  at  which  such 
an  appeal  can  be  heard,  held  after  the  return  is  filed,  upon  a 
notice  by  either  party  of  not  loss  than  eight  days.  It  must  be 
placed  upon  the  calendar,  and  must  continue  thereupon  without 
further  notice  until  -  is  finally  disposed  of.  If,  after  being  regu- 
larly olaced  upon  the  calendar,  neither  party  brings  it  to  a  hear- 
ing before  the  end  of  the  second  term  thereafter  at  which  it 
might  be  noticed  for  hearing  and  heard,  the  court  must  dismiss 
the  appeal  unless  it  directs  the  same  to  be  continued  for  cause 
shown. 

Co.    I»roc.,    S   304;   L.    isn5,   oTi.   04C. 

S   30G3.    [AiiiM,    1SJ)3,    lOOO,    1011.1      Jndflrnient. 

In  a  case  specified  in  the  last  section,  the  ai)poal  must  be  heard 
upon  the  original  papt^rs  or  ii  certified  copy  thereof,  and  a  copy 
or  copies  thereof  need  not  be  furnished  for  the  use  of  the  court 
The  appellate  court  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  defects 
which  do  not  afifect  the  merits.  It  may  afflrni.  modify,  or  reverse 
the  judgment  of  the  justice,  in  whole  or  in  part,  and  as  to  any  or 
all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and  where  the 
judgment  is  contrary  to  or  against  the  weight  of  the  evidence 
the  appellate  court  may,  upon  its  reversal  of  a  judgment,  order  a 
new  trial  before  the  same  justice  or  before  another  justice  of  the 
same  county  to  be  designated  in  the  order,  and  at  a  time  and 
place  to  be*  specified  in  the  order,  and  in  such  a  case  the  costs 
of  the  appeal  shall  be  in  the  discretion  of  the  appellate  court. 

Am'U   by   L.    1803,   ch.   3S0;   L.    IIKX),   ch.   553;   L.    1911,   ch.   364,   In  efTect 
St'pt.    1,    1011. 

I  S064.  "When    metv    trial    In    Jn«tlce*fi    conrt    may    be    di- 
rected. 

If  the  appeal  is  taken  by  the  defendant,  who  failed  to 
appear  before  the  justice,  either  upon  the  return  of  the  sum- 
mons, or  at  the  time  to  which  the  trial  of  the  action  was  ad- 
journed; and  he  shows,  by  affidavit  or  otherwise,  that  manifest 
injustice  has  been  done,  and  renders  a  satisfactory  excuse  for  his 
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default;  the  appellate  court  may,  in  its  discretion,  set  aiAde  the 
judgment  appealed  from,  or  stay  proceedings  thereunder,  and  by 
order  directa  new  trial,  before  the  same  justice,  or  before  another 
justice  of  the  same  county,  ^^^signated  in  the  order,  at  such  a 
time  and  place,  specified  in  the  order,  and  upon  such  terms,  as 
it  deems  proper. 

Ck>.  Proc.,  part  of  |  806. 

{  8066.  [Am'd,  1803.]    Id.|  proceedlnffM  before  Jvatiee. 

Where  a  new  trial  is  directed  before  a  justice,  a«  prescribed  in 
the  laat  two  sections,  the  parties  must  appear  before  him,  at  the 
time  and  place  specified  in  the  order  of  the  appellate  court,  with- 
out service  of  any  notice,  or  of  a  copy  of  the  order.  Thereupon 
the  like  proceedings  must  be  had  m  the  action,  as  upon  the 
return  of  a  summons  personally  served. 

L.   1888    ch.  880. 

I  8066.  Oo«ta|  "vrlien  av^irded. 

Upon  an  appeal  proTided  for  in  this  article,  the  award  of  costs 
Is  regulated  as  follows: 

1.  If  the  appeal  is  dismissed,  because  neither  party  brings  it 
to  a  hearing,  as  prescribed  in  this  article,  costs  shall  not  be 
awarded  to  either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not  affect- 
ing the  merits;  or  if  a  new  trial  is  directed,  before  the  same  or 
another  justice,  as  prescribed  in  this  article;  the  costs  of  the 
appeal  are  in  tne  discretion  of  the  appellate  court. 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to  the 
respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the 
appellant. 

5.  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or  such 
a  part  thereof,  as  to  the  appellate  court  seems  just,  not  exceeding 
ten  dollars,  besides  disbursements,  may  be  awarded  to  either 
party. 

Go.  Pioc.,  part  of  {§  368  and  371. 

I  8067.  Amount  of  eosta. 

Upon   an   appeal,   provided     for    in    this   article,   costs,   when 
awarded,  must  be  as  follows,  besides  disbursements: 
To  the  appellant,  upon  reversal,  thirty  dollars. 
To  the  respondent,  upon  affirmance,  twenty-five  dollars. 
Id.,  part  of  i  71,  am'd. 
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3868.  When  «pPeilMt  mar  dMnaad  ncv  trUd  te  ftwdjatt 

SMI).  OBiartaMBC  to  lie  ^ven. 

8M8.  QC«r   Id  tfotnyfoaiBe    htHut^  Tttva. 

aOIl.  PxiirmMllmi  in  ■yprihiJ;^  Mwt. 

SOTS.  Offer  to  compromise  alter  retam. 

8078.  Amount  of  oesta. 


I  8068.  [Am'd,  18IMI.]  'Wben  appellaat  mmr  demaAd  mw 
trial  la  appellate  «ottrt. 

Where  aa  isene  of  fact  or  an  'isBve  of  law  was  }cteed  befoce 
l!be  jtntice,  «Bd  the  awn,  f«»r  wM«9i  indgment  was  demanded  by 
^ther  party  in  his  pleadfn^,  exceeds  fifty  dolhira;  or  wliere,  in  an 
aetkm  to  recover  a  chattel,  Ite  ^uilne  of  ISie  property,  as  !fixed, 
together  with  the  datnases  recovered,  if  any,  exceeds  fifty  dcfl- 
lara;  the  «ppc¥lazrt  nray.  In  his  notice  of  appeal,  except  when  Iftte 
appeal  is  to  the  county  court  of  Kings  connty,  demand  a  new 
trial  in  the  appellate  conrt;  and  thereiQMm  is  entitled  thereto, 
wliether  the  defendant  was  or  was  not  present  at  the  trial.  An 
appeal  from  a  jndgtnent  of  a  jnstice's  court  or  hj  a  Justice  of 
the  peace  in  ttie  city  of  Brooklyn,  or  any  of  the  towns  In  the 
county  of  Kings  must  be  taken  and  disposed  of  in  the  manner 
prescribed  in  articles  first  and  second  of  this  dhapter  and  litle» 
and  not  otirerwise. 

]j.   1888.    eh.   880. 

f  8069.  Tndertaldnar  to  be  fflTea. 

To  render  such  an  appeal  effectual,  the  appellant  must  at  the 
time  of  the  serrice  of  the  notice  of  aopeal  a^MS  the  iostice, 
jpve  the  undertaking  required,  hr  this  title,  to  sti^  the  exacotion 
of  the  Judgment. 

Go.  Pzoc..  part  of  i  855. 

I  SOTO.  [Am'df  1808.]   Offer  im  wgwwlse  beiOTtt  return. 

Upon  an  appeal,  provided  for  in  this  article,  from  a  Judgment 
for  a  smn  oC  snoney  only,  either  party  may,  within  fifteen  days 
after  service  of  the  notice  of  appeal,  serve  UDon  the  adverse 
iiarty,  or  upon  Ihls  attorofy,  a  written  offer  to  aAow  Judgment  to 
.be  rendered  in  the  appellate  court,  in  favor  of  ehhcr  party,  ^r 
a  specified  sum.  If  the  offer  is  not  accepted,  it  cannot  be  proved 
upon  the  trial.  If  the  party,  within  ten  days  after  serrioa  of 
the  offer  upon  him,  serves  upon  the  party  making  the  same,  or 
upon  his  attorney,  written  notice  that  he  accepts  the  offer,  he 
must  file  it,  with  an  affidavit  of  service  of  the  notice  of  accept- 
ance, with  the  clerk  of  the  appellate  court,  who  thereupon  must 
enter  judgment  accordingly.  Where  an  offer  is  made  as  above 
provided,  the  party  refusing  to  accept  the  same  shall  be  liable 
for  costs  of  the  appeal,  unless  the  recovery  shall  be  more  favor- 
able to  him  than  the  sum  offered.  If  neither  party  makes  an 
offer,  as  provided  herein,  the  party  in  whose  favor  the  verdict, 
report  or  decision  in  the  appellate  court  is  given,  shall  be  entitled 
to  recover  his  costs  upon  the  appeal.  Costs  when  awarded  ac- 
cording to  the  provisions  of  this  section  shall  be  in  amounts  pro- 
vided in  section  three  thousand  and  seventy-three  of  this  article. 

M.,  I  8n:  L.  1886,  eh.  806. 
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I  won*  PvoeecdlnarB  in  appellate  eoart. 

Upon  an  appeal,  provided  for  in  this  article,  after  the  expiraticm 
of  ten  days  from  the  time  of  filing  the  justice's  return,  the  action 
is  deemed  an  action  at  issue  in  the  appellate  court;  and  all  the 
proceedings  therein,  including  the  entry,  enforcement,  and  re- 
view of  the  judgment,  are  the  same,  as  if  the  action  had  been 
commenced  in  the  appellate  court,  except  as  otherwise  specially 
prescribed   in  this  chapter. 

Go.  Ptoc., 'SI  864  and  806. 

I  8072.  Offer  to  compromise  after  return. 

Either  party  may,  at  any  time  after  the  action  is  deemed  at 
issue  in  the  appellate  court,  and  before  the  trial,  serve  upon  the 
adverse  party,  a  written  offer  to  allow  judgment  to  be  taken 
against  him,  for  a  sum,  or  property,  or  to  the  effect,  therein 
specified,  with  or  without  costs,  if  there  are  two  or  more  defend- 
ants, and  the  action  can  be  severed,  a  like  offer  may  be  made  by 
one  or  more  defendants,  against  whom  a  separate  judgment  may 
be  taken;  and,  if  it  is  accepted,  the  action  becomes  severed,  and 
may  proceed  against  the  other  defendants,  as  if  it  had  been 
originally  commenced  against  them  only.  If  tiie  par^  receiving 
the  offer,  within  ten  days  thereafter,  serves  upon  the  adverse 
party,  notice  that  he  accepts  H,  he  may  file  it,  with  proof  of 
acceptance;  and  thereupon  the  clerk  must  enter  judgment  ac- 
cordingly. If  the  offer  is  not  thus  accepted,  it  cannot  be  proved 
upon  the  trial;  and  if  the  party,  to  wnom  it  is  made,  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,  9  366. 

S  8078.  Amovnt  of  eosts. 

Upon  an  appeal,  provided  for  in  this  article,  costs,  when 
awarded,  must  be  as  follows,  besides  disbursements: 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen 
dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  is 
regularly  on  the  calendar,  excluding  the  term,  at  which  it  is 
tried,  or  otherwise  finally  disposed  of,  ten  dollars. 

M..  part  of  S  iTl,  «mU 

Hie 
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TITLE  IX. 
CoBts. 

See.  8074.  When  preYailing  party  to  recover  cotts.    What  coats  allowed* 
aoT6.  When  neither  party  to  recover  coata. 
3076.  Amount  of  coata  limited. 

8077.  Coata  opon  demurrer. 

8078.  Taxation  of  coata. 
3079.  Increaaed  coata. 

8060.  Coata  on  jndgment  for  one  or  more  defendants. 
3061.  Coata  wrongfully  collected  may  be  recovered  back. 

S  8074.  [Am'd,  lOQi^.]  IVhen,  preTalllBflr  pajrty  to  recover 
eos<a.     What  costs  Alloipved. 

Except  as  otherwise  specially  prescribed  by  law,  a  party  who 
recoyers  judgment  in  an  action  in  a  justice's  court,  is  entitled 
to  costs;  which  must  be  included  in  the  judgment.  Costs  con- 
sist of  the  fees,  allowed  by  law,  for  services  necessarily  rendered 
in  the  action,  at  the  request  of  the  party  entitled  to  costs,  or 
paid  by  him,  as  prescribed  by  law;  and  of  such  other  expenses, 
as  a  party  is  entitled  to  include  in  his  costs,  by  express  provision 
of  law.  The  defendant  in  an  action  brought  in  a  justice's  court 
may  require  security  for  costs  to  be  given,  where  the  plaintiff  is 
a  foreign  corporation.  So  far  as  practicable,  the  provisions  of 
title  three  of  chapter  twenty-one  of  this  act,  shall  apply  to  the 
proceedings  for  requiring  such  security,  the  requisites  of  the 
undertaking  and  the  justification  of  sureties  therein. 

2  R.  S.  247,  8  126  (2  Edm.  204):  L.  1857,  ch.  775.  S  2  (4  Edm.  700);  L.  1866, 
eh.  682,  §  2  (6  Edm.  803);  L.  1003,  cb.  276.    In  effect  Sept.  1,  1908. 

f  3075.  [Am'd,  10OO.]  Wben  neither  p«rty  to  recover 
cost*. 

In  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
either  party,  but  f*«ch  party  must  pay  his  own  costs: 

1.  Where  the  action  is  discontinued  by  the  absence  of  the  jus- 
tice for  more  than  one  hour,  nftpr  the  summons  is  returnable,  or 
after  the  time  to  which  the  trial  has  boon  adjourned. 

2.  Where  the  justice  is  discinnlified,  for  a  reason  specified  in 
section  fifteen  of  the  judiciary  law. 

3.  Where  the  action  is  discontinued,  upon  the  ground  that  the 
defendant  is  an  infant,  for  whom  a  guardian  ad  litem  has  not 
been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the 
plaintiff  recovers  a  chattel,  or  part  of  a  chattel,  or  the  value 
thereof,  and  the  defendant  also  recovers  a  chattel,  or  part  of  n 
chattel,  which  has  been  replevied  and  delivered  to  the  plaintiff, 
or  the  value  thereof.  The  i>laintiff  is  entitled  to  costs,  where 
both  parties  recover,  as  specified  in  this  subdivision,  unless  the 
chattel,  for  which  the  defendant  recovers,  has  been  replevied  and 
delivered  to  the  plaintiff. 

AmM  by  L.  1900,  ch.  65,  |  8.  5»oo  note  M  of  note«  of  Board  of  Stat- 
ntory  Consolidation  at  end  of  code. 

I  3076.   [AniM,  1805.1      Amount  of  ooMtfi  limited. 

The  sum  to  be  awarded,  as  costs,  to  the  prevailing  party,  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law,  is  limited 
as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses, 
where,  upon  the  trial  of  an  issue  of  fnct  or  of  law,  either  party 
recovers  damaires  to  the  amouii*  '»f  fifty  dollars  or  more,  or  one 
or  nuwo  chattels,  the  value  of  which,  as  fixed,  together  with  the 

WIT 
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damages,  if  any,  amounts  to  fifty  dollars  or  more;  or,  where,  if 
the  defendant  recovers  judgment,  the  sum  for  which  the  plaintiff 
demanded  judgment,  was  fifty  dollars  or  more,  or  the  value  of 
all  the  chattels,  to  recover  whieh  the  action  was  brought,  was 
stated  in  the  complaint  at  fifty  dollars  or  more. 

2.  In  erery  other  case,  it  cannot  exceed  ten  dollars,  besides  the 
fees  of  witnesses,  attending  from  another  counti'. 

But  the  prevailing  party  is  entitled,  in  addition  to  the  sum 
specified  in  this  section,  to  the  fees  and  expenses  allowed  b^  law 
for  a  commission  issued  to  examine  a  witness  not  residing  m  the 
county  or  in  an  adjoining  county;  and  for  each  adjournment  ex- 
ceeding one,  which  was  granted  upon  the  application  of  the  party 
against  whom  the  judgment  ie  rendered.       t 

Substituted  for  L.  1806,  ch.  692,  §  2  (6  BdfB.  0M);  L.  1841^  «b.  138,  |  S 
(4  Edm.  US)\  L.  1896,  cb.  097. 
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8077«  Coata  iip#B  demnnrev. 

VVhere  judgment  is  rendered  upon  the  trial  of  a  demurrer,  the 
costs  of  the  trial  must  be  included  therein;  otherwise  costs  are 
not  allowed  upon  the  trial  of  a  demarren 

See  Go.  Proc.,  |  64,  mibd.  11. 


I  a078.  Taxation  of  eosta. 

Where  a  justice  renders  a  judgment,  he  must  styecify,  tn  liiff 
docket-book,  the  items  of  costs,  whicn  were  allowed  by  him. 
Before  any  item  of  costs  is  thus  allowed,  other  than  a  fee  to  the 
justice,  or  to  a  juror  or  witness  who  attended,  or  to  a  constable 
who  has  certified  the  amount  of  his  fee,  upon  a  paper  filed  with 
the  justice,  the  party  must  show,  b^  his  oath,  or  that  of  his 
attorney,  to  the  satisfaction  of  the  justice,  that  the  item  was 
actnally  and  legally  paid  or  incurrtd. 


I  Som.  laoreaaecl  eoata. 

Increased  costs  must  be  awarded  in  favor  of  the  defendant,  in 
an  action  in  a  justice's  court,  in  a  case,  and  increased  at  the  rate» 
specified  in  section  3258  of  this  act. 


1  3080.  Coata  o»  JadSMient  for  ome  or  laore  defeiida*te« 

In  an  action  against  two  or  more  defendants,  not  united  in  in- 
terest, who  make  separate  defences  by  separate  answers,  if  the 
plaintiff  fails  to  recover  judgment  against  all,  the  justice  most 
award  costs  to  those  who  have  judgment  in  their  favor. 

2  R.  8.  616,  I  18  (2  Edm.  638). 

1  3081.  Coata    wvonflrfuHy    collected    mar    1>e    reeo^eredl 

back. 

AVhoro  a  justice  inclndes  In  a  t«dgment  a  greater  amonvt  •# 
costs  than  is  allowed  by  law,  or  an  improper  item  of  cost?  or  fees, 
and  the  same  is  collected;  the  person  from  whom  it  was  collected 
may,  notwithstanding  the  jndigment,  recover  from  the  justice  wko 
has  received  it,  the  amount  thereof,  with  interest* 

2  B.  8.  260,  S  280  (2  Bdm.  2f74>. 
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TITLE  X. 

Action  on  apecial  proceeding,  relating  to  an  animal  straying 

upontno  highway. 

•m.  aOtt.  Aettoo  iCAlsn  penon  fofferlag  aBlnuOt  to  itrar. 
8063.  Penalties  to  be  recoTered. 
8084.  Certain  officers   to   seize   animals  straying. 
3065.  When  prlyatc  pei-son  may  seize  such  animals. 
8086.  Officer  or  person  seisLsg  to  present  petitton. 

8067.  Precept  thereupon. 

8068.  Id.;    how    served. 

8060.  Proof  9t  stcrlcs  of  psecept. 

3080.  Answer;  trial. 

3001.  Decision  in  favor  of  petitioner;  warrant  to  sell;  execution  thereof. 

8002.  Application  of  proceeds  of  sale. 

8003.  Disposition   of  sarplas. 

8004.  Id.;  when  n«  claim  made  within  a  year. 

8000.  Order  upon  claim  for  surplus;  appoal  therefrom. 

8006.  Proceedings  upon  decision  in  fayor  of  person  answering. 

800T.  Demand  of  posscstfiou  before  trial.    Proceedings  thereupon. 

3008.  Id.;   when  uuimal  wilfully  set  at  Imrgft  by  third  persoa. 

8000.  Action  by  owner   in  such   a   case. 

3100.  Action  by  potilioncr  and  by  olUccr. 

3101.  Demand  of  poKscsfcion   afler  final  order   and  before  sole. 

8109.  Order  uiwn   demnnd  of  possession;   appeal   therefrom. 
8108.  Id.;    stay  of  proceedings. 

8104.  Aupc.ll  from  final  order. 

8100.  Id.;   by  clnlmnnt;   stny  of  proceedings  and  delivery  of  psssoasion. 

8100.  Proceedings   u[)on   alDrmanco. 

8107.  LAmitntiou   of   action    for    seising   animals. 

3106.  Certain  actions  cannot  be  maintained. 

8100.  T^liere  several  animals  are  trespassing,  damages  are  entire.    Pn^ 
ceedinpTS  in  such  cases. 

8110.  PvsceedlDgs  in  other  cases,  wbere  there  aj^  diSerenft  •wneob 

8111.  Sorplus,  where  there  arc  diHei-ent  owners. 
SlU.  When  one  action,  etc.,   supersedes  any  other. 

8118.  Rights  of  officer  when  private  person  fails  to  prosecate. 
8114.  Parson  baTlng  a  special  property  deemed  owner. 
8118.  Agent   may   act   for   bis   principal. 

I  8M8«  Action  ntsMLinnt  person  svlKevtiiar  animals  to  strar- 

Any  person,  trho  suffers  or  permits  one  or  more  cattle,  horses, 
colts,  ftsses,  mules,  swine,  sheep,  or  goats,  to  run  at  large,  or  to 
be  horded  or  pastured,  in  a  public  street,  highway,  park  or  place, 
elsewhere  than  in  a  city,  incurs  thereby  the  penalty  or  penalties 
roecified  in  the  next  section;  and  any  resident  of  the  town,  or 
the  officer  to  whom  a  fine  or  penalty  Is  to  he  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2S75  of  this  act,  or  the 
orerseer  or  superintendent  of  the  poor  of  the  town  or  district, 
hi  which  one  or  more  of  those  animals  are  found  so  runninir  at 
large,  herded,  or  pastured,  may  maintain  nn  action  against  liim, 
In  a  justice's  court,  held  in  that  town  or  district,  to  recover  the 
penalty  or  penalties  so  incurred.  Where  the  action  is  brought 
by  a  private  person,  the  justice  must  pay  the  proceeds  of  an 
execution,  issued  upon  a  judgment  therein  in  favor  of  the  plaintiff, 
after  deducting  the  costs,  to  the  officer,  who  might  have  brought 
the  action,  as  prescribed  in  this  section,  to  be  applied  by  him  to 
the  support  of  the  poor  within  his  town  or  district. 

D.  1882,  ch.  450,  f  1  (3  Kdm.  647):  L.  1872,  ch.  778,,!  1  (0  Bdm.  476);  L. 
1887,  ch.  814  (7  Sdm.  185). 

I  MM8.  Penalties  -to  be  reeorered. 

If  the  plaintiff  recovers  judgment,  in  an  action  brought  as 
nreecribed  in  the  last  section,  the  justice  must  award  to  him  the 
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following  snmi,  by  way  o£  penalties,  beflide?  the  costs  of  the 
action: 

1.  For  each  horse,  colt,  ass,  mule,  swine,  bull,  ox,  cow,  or  calf, 
five  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  in  one 
action,  although  it  exceeds  the  sum,  for  which  a  justice  can 
render  a  judgment  in  an  ordinary  action* 

I  8084.  Certain  oilleevs  to  selae  animals  straylnflr* 

Where  one  or  more  cattle,  horses,  colts,  asses,  mules,  swine, 
sheep,  or  goats  are  found  running  at  large,  or  being  herded  or 
pastured,  in  a  public  street,  highway,  park,  or  place,  elsewhere 
than  in  a  city,  the  overseer  of  highways  of  the  road  district,  or, 
if  they  are  so  found  within  an  incorporated  village,  the  street 
commissioner  thereof,  haying  personal  knowledge  or  bein^  noti- 
fied of  the  fact,  must  immediately  seize  the  animal  or  animals, 
and  keep  it  or  them  in  his  possession,  until  disposed  of  as  pre- 
scribed m  the  following  sections  of  this  title. 

See  note  to  S  8082,  ante. 

S  3086.  IVhen  private  person  may  seise  snch  antmaln. 

Any  person  may  seize  one  or  more  animals  specified  in  the  last 
section,  then  running  at  large,  or  being  herded  or  pastured,  io 
a  public  street,  highway,  park,  or  place,  elsewhere  than  in  a  cltj^ 
bordering  upon  real  property  owned  or  occupied  by  him;  or  then 
trespassing  upon  real  property  so  owned  or  occupied,  havinir 
entered  thereupon  from  such  a  public  street,  highway,  park,  or 
place.  The  person  .making  the  seizure,  must  keep  the  animal 
or  animals  seized,  In  his  possession,  until  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 

See  L.  1862,  ch.  459,  f  2,  and  L.  1867,  ch.  814,  §  2  (7  Edm.  185). 

I  8086.  Oflleer  or  person  selsinflr  to  present  petition. 

An  officer  or  other  person,  who  seizes  an  animal  or  animalSt 
as  prescribed  in  either  of  the  last  two  sections,  must  immediate^ 
file,  with  a  justice  of  the  peace  of  the  town  in  which  the  aeizure 
was  made,  a  written  petition,  verified  by  his  oath;  setting  forth 
the  facts  which  bring  the  case  within  either  of  those  sections; 
briefly  describing  the  animal  or  animals  seized;  stating  either  the 
name  of  the  owner,  or  that  his  name  is  not  known  to  the  peti- 
tioner, and  cannot  be  ascertained  by  him  with  reasonable  dili- 
gence: and  praying  for  a  final  order,  directing  the  sale  of  the 
animal  or  animals  seized,  and  the  application  of  the  proceeds 
thereof,  as  prescribed  in  this  title.  Where  the  petition  alleges, 
that  any  animal  or  animals  seized,  were  then  trespassing  upon 
real  property  owned  or  occupied  liy  the  petitioner,  it  mast  state 
the  amount  of  the  damages,  if  any,  which  the  petitioner  has 
sustained  thereby.  In  that  case,  the  decision  of  the  justice,  or, 
where  the  issues  are  tried  by  a  jury,  the  verdict  mast  fix  the 
amount  of  the  damages. 
See  Id.,  8  8,  and  L.  1867,  eh.  814,  |  2  (7  Bdm.  186). 

I  8087.  Precept  therenpon. 

Upon  the  presentation  of  the  petition,  the  justice  mnst  issue 
a  precept  under  his  hand;  directed  to  the  owner,  if  his  name  Is 
stated  in  the  petition,  or,  if  it  is  not  so  stated,  directed  generally 
to  all  persons  having  an  interest  in  the  animal  or  animals  seised; 
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briefly  redting  the  rabBtance  of  the  petition;  describing  th* 
animal  or  animalB  Beised,  and  requiring  the  person  or  perBon% 
to  whom  the  precept  is  directed,  to  show  cause  before  the  justice, 
at  a  time  ana  place  specified  therein,  not  less  than  ten  nor  more 
than  twenty  days,  after  the  issuing  of  the  precept,  why  the 
prayer  of  the  petition  should  not  be  granted* 

8088.  Id.;  ho^r  served. 

The  precept  must  be  seryed  opon  the  person,  to  whom  it  Is 
directed  by  nis  name,  within  the  same  time,  and  in  Uke  manner 
as  a  summons  is  required  to  be  seryed,  as  prescribed  in  section 
2910  of  thiB  act.  Where  it  is  directed  generally  to  all  persons, 
haying  an  interest  in  the  animal  or  animals  seized,  it  may  be 
seryed  by  a  constable  of  the  town,  or  by  an  elector  thereof, 
specially  authorized  so  to  do  by  a  written  indorsement  upon  the 
precept,  under  the  hand  of  the  justice,  by  posting  a  copy  thereof 
in  at  least  six  public  and  conspicuous  places  in  the  town  where 
the  seizure  was  made;  one  of  which  places  must  be  the  nearest 
diBtrict  school  house,  or,  if  the  seizure  was  made  within  an 
incorporated  yillage,  haying  schools  in  charge  of  a  board  of 
education,  a  building  in  which  such  a  school  is  kept.  Each  copy 
most  be  so  posted,  within  two  days  after  the  precept  is  issued. 
Where  the  precept  is  directed  to  a  person  by  his  name,  and 
proof  is  made  by  affidayit,  to  the  satisfaction  of  the  justic^ 
that  it  cannot,  with  reasonable  diligence,  be  personally  seryed 
upon  that  person,  within  the  county,  at  least  six  days  before 
the  return  day  thereof,  the  justice  may,  by  a  written  order, 
direct  that  seryice  thereof  be  made,  by  posting  copies  thereof, 
ai;  least  fiye  days  before  tiie  return  day,  as  prescribed  in  this  sec- 
tion; in  which  case,  seryice  thereof  may  be  made  ajccordingly. 

I  8069.  Proof  of  senrloe  of  preoept* 

At  the  place  where  the  precept  is  returnable,  and  at  the  expira- 
tion of  the  time  specified  in  section  2893  of  this  act,  the  petitioner 
must,  unless  the  precept  is  directed  to  a  person  by  his  name,  and 
he  appears,  furnish  proof  of  the  service  of  the  precept,  as  pre- 
scribed in  tne  last  section.  If  it  was  seryed  by  a  constable,  either 
personally  or  by  posting,  his  written  return  upon  the  precept  is 
sufficient  proof  of  the  facts  relating  to  the  seryice,  as  stated 
therein.  If  it  was  seryed  by  a  prirate  person,  proof  of  seryicd 
must  be  made  by  atfidayit. 

I  8000.  Amsweri  trial. 

The  owner,  or  a  person  haying  an  interest  in  any  animal  seized, 
may  appear  upon  the  return  of  tne  precept,  and  thereby  make  him- 
self a  party  to  the  special  proceeding.  The  person  so  appearing 
may,  upon  the  return  of  the  precept,  file  a  written  answer,  sub- 
scribed by  him  or  his  attorney,  and  yerified  by  the  oath  of  the 
person  subscribing  it,  denying,  absolutely  or  upon  information  ana 
belief,  one  or  more  material  allegations  contained  in  the  petition. 
His  auBwer  must  also  set  forth  his  interest  in  the  animal  or  ani-^ 
mals  seised.  The  subsequent  proceedings  must  be  the  same  as  in 
an  action  in  a  justice's  court,  wherein  an  issue  of  fact  has  been 
joined,  except  as  otherwise  specially  prescribed  in  this  title. 

I  8001.  Decision  in  favor  of  petitioner;  warrant  to  soll| 
cxeention  thereof. 

.  If  no  person  appears  and  answers,  or  if  the  decision  of  the  Jus- 
tice, or  the  yerdict  of  the  jury,  where  the  issues  were  tried  Iqr  a 


8f,  soos-ge*  justices'  courts.  c.  rt,  t.  lo 

ftar^,  is  to  favor  of  the  |»etltioD«r,  tlie  joBtice  »ast  BMtke  a  fiaal 
ortl^,  (firectizrgr  the  sale  of  the  animaf  or  aBimaki  Beistd,  aad  tlie 
sBplicatioff  &f  tbe  proeeedis  thereof,  a»  pr«s€nbecl  ia  tfads  Utle. 
l^ereupon  the  justice  most  iwiie  a  warrant,  under  bi»  liaad, 
directed  generally  to  any  coBfltaMc  of  the  eovnty,  ODBmandiBc 
bim  to  sell  the  animal  or  animalB  seized,  at  pvblie  anctloa,  for  tbe 
best  price  which  he  can  obtain  therefor;  and  to  make  return 
thereof  to  the  justice,  at  a  time  and  plaee  thereis  speeifled,  not 
lees  tbaiK  ten  nov  more  than  twenty  daya  theiresfter.  The  sale 
mrrst  be  xzmde  upon  the  like  notice,  and  in  like  nuiBner,  aa  a  aale 
of  pfoperty,  by  virtue  of  as  execution  isBued  by  a  pmtice  of  the 
peace;  and  th«  eoa^table  mfnat  make  return,  as  required  by  the 
warrant,  and  must  pay  the  proceeds  of  the  sale  to  the  jiiadee^  de- 
dtKTtlng  therefrom  his  fees,  at  the  rate  allowed  bj  law  for  the 
ccrfleetiott  of  atieh  an  esecatioa. 


I  99BSL  ApplliCUUloa  of  pT«»ee«da  at 

The  iustfee  must  apply  the  proceeds  of  the  sale  aa  f ollowa: 

1.  He  muat  pay  the  costs  of  the  petitioner,  aa  taxed  by  the 
ti(fe,  at  the  same  rates  as  the  costs  of  an  actton  brought  before 
bim,  including  the  justice's  fees  m  such  an  action;  and  also  the 
fees  for  the  service  of  the  precept,  either  personally  or  by  postiBg; 
at  the  rate  atk>wed  by  law  for  personal  service  of  a  sunimoos  bgr 
a  constable. 

2.  Out  of  the  remainder  ot  the  proceeds,  he  may  retain  to  his 
own  t»e,  a  fee  of  one  dollar,  for  each  animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  be  moat  paj  to  the 
officer,  or  oiher  nerson  making  the  seizore,  the  foUovring  feea, 
for  the  seizure  of  each  animal  seiaed  and  sold,  to  wit:  one  dollar 
for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for  each  bttll»  ox. 
cow,  or  calf;  and  twenty-five  cents  for  each  goat,  sheep,  or  swine; 
together  with  a  reasonable  compensation,  fixed  by  him,  for  the 
care  and  keeplnr  of  eaeh  animal,  from  the  time  of  the  selxmre 
Co  the  time  of  the  sale;  and,  also,  where  any  animal  sold  waa 
seised,  while  trespassing  upon  real  t>reperty  owned  or  oecupied 
by  the  petitioner,  the  damages  sustained  by  the  petitioner  in  con- 
0e<{uence  thereof,  aa  ascertained  by  the  decision  of  the  justice, 
or  the  verdict  of  the  jury  upon  which  the  final  order  was  mAde. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  t(^  whom  a  fine  or  penalty  is  to  be  j^aid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  this  act,  the  foUowing 
penalties,  to  wit:  five  dollars  for  each  horse,  colt,  ass,  mule,  bull, 
ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  d<rfler  for  each 
sheep  or  goat,  teixed  and  sold;  which  penalties  must  be  receiyed 
by  the  officer,  for  the  benefit  of  the  poor  of  his  town  or  district. 

5.  If  any  surplus  remains,  he  most  pay  the  same  to  the  person 
or  persons  entitled  thereto,  as  prescribed  in  the  following  sectiona 
Of  this  title. 

I  SOPS.  IMsposltlom  of  a«spl«». 

Any  person  may,  within  ten  days  after  the  return  of  the  w«r^ 
rant,  fife,  with  the  justice,  a  written  claim  to  tlie  surplus  of  the 
proceeds  of  the  sale,  or  to  any  part  thereof.  On  the  elercntii 
day  after  the  return,  or,  if  it  is  a  Sunday  or  a  pnUic  hoUdayy 
on  the  first  day  thereafter,  which  is  neither  Sunday  nor  a  puboc 
holiday,  the  justice  must  proceed  to  inquire  Into  the  claims  so 
filed;  and,  for  the  purpose  of  determining  them,  he  mult  hear 
the  allegations  and  proofs  of  ench  claimant;  and  he  may  issue 
subpoenas,  as  upon  the  trial  of  nn  action.    He  may,  npon  the 
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application  of  any  claimant,  and  for  good  cause  thown,  adjuarn 
the  hearing,  from  time  to  time,  but  not  more  than  thirty  daya  In 
alL  After  hearing  the  allegations  and  proofs  of  all  the  claimants, 
he  must  decide  tne  claims,  and  enter  an  order  accordingly.  If 
no  claim  is  filed;  or  if  the  right  to  the  surplas  money,  or  any 
part  thereof,  is  not  established,  to  the  satisfaction  of  the  Justice, 
as  prescribed  in  this  section;  any  person,  whose  claim  was  not 
determined  upon  the  hearing,  may  file  a  claim  thereto,  at  any 
time  before  the  expiration  of  a  year  from  the  return  of  the 
warrant;  and,  thereupon,  the  justice  must  proceed,  as  prescribed 
in  this  section  with  respect  to  a  claim  filed  within  the  ten  days. 

I  aoiK.  MU|  -wbeA  KO  elttlHi  aiaAe  withim  a  ywikr. 

If,  at  the  expiration  of  one  year  after  the  return  of  the  war- 
rant, any  portion  of  the  surplus  remains,  a  <^im  to  which  has 
not  b^en  established  to  the  satisfaction  of  the  justice,  pursuant  to 
the  provisions  of  the  last  section,  the  justice  must  pay  it,  for  the 
benefit  of  the  poor,  ^o  the  officer  to  whom  a  fine  or  penalty  la 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  m  section 
2875  of  this  act;  and,  thereupon,  all  persons  are  forever  barred 
from  any  claim  thereto.  But  if  a  claim,  filed  an  prescribed  in 
the  last  section,  remains  undetermined  at  the  expiration  of  the 
year,  the  justice  must  determine  it  within  ten  days  thereafter; 
and,  for  that  purpose,  he  must  retain  the  surplus  in  his  hfinds 
until  the  determination. 

S  3006«  Order  upon  claim  for  ■nrpluai  appeal  tl&eretroM». 

An  appeal  from  an  order  determining  a  claim,  as  prescribed  in 
the  last  two  sections,  may  be  taken  to  the  county  ooort,  by  a 
claimant,  within  ten  days  after  the  making  of  the  order,  as  from 
a  judgment  of  a  juatice  in  an  action  to  recover  a  sum  equal  to 
the  claim;  and  the  proceedings  thereupon  are  the  same,  except 
that  an  undertaking  is  not  necessary  for  any  purpose.  Upon 
such  an  appeal,  each  other  claimant,  whose  interest  is  affected 
by  the  order  appealed  from,  must  be  made  a  respondent.  If 
there  is  no  such  claimant,  the  officer  entitled  to  the  surplus  must 
be  made  respondent;  but  costs  cannot  be  awarded  against  him, 
nnless  he  appears  upon  the  appeal;  in  which  case,  the  costs  are  in 
the  discretion  of  the  appellate  court.  Where  an  appeal,  taken 
aa  prescribed  in  this  section,  is  perfected,  the  county  judge  may, 
in  his  discretion,  make  an  order  extending  the  time,  within  whidi 
payment  of  the  surplus  must  be  made,  as  prescribed  in  the  last 
section,  and  staying  payment  accordingly.  Unless  such  an  order 
is  made,  and  a  copy  thereof  is  served  upon  the  justice,  payment 
muat  be  made  as  prescribed  in  the  last  section,  notwithstanding 
the  appeal;  and  upon  proof  of  the  payment,  the  appeal  must  be 
dismissed.  Where  an  appeal  is  taken  to  the  supreme  court,  from 
the  determination  of  the  county  court,  the  county  judge,  or  a 
justice  of  the  supreme  court  may  make  a  like  order,  and  with 
like  effect. 


f    84HI6.   PTO«eeainvs   upon   decision    in   favor   of   persom 


If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  where 
the  issues  are  tried  by  a  jury,  is  in  favor  of  the  person  answer- 
ing, it  must  fix  the  value  of  each  animal  seized.  If  the  justice 
or  the  jury  find  tJiat  the  seizure  was  malicious,  and  without 
probable  cause,  the  decision  or  verdict  must  assess  the  damages 

H:i9 
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fnstelned  by  the  person  antwering,  hj  means  of  die  seisnre  and 
Retention.  The  justice  mast  thereupon  make  a  final  order, 
awarding  to  the  person  so  answering,  the  return  of  the  animal 
or  animals  so  seized,  or  the  Talue  thereof  if  a  return  cannot  be 
had;  together  with  bis  costs,  at  the  rates  allowed  by  law  in  an 
action  brought  before  him  to  recover  a  chattel;  and,  also,  twice 
the  sum  assessed  as  his  damages,  if  any.  Thereupon  a  warrant 
must  be  issued  by  the  justice  to  a  constable,  to  the  same  effect, 
as  an  execution  issued,  in  an  action  to  recover  a  chattel,  upon  a 
judgment  in  faror  of  the  defendant,  where  the  chattel  has  not 
been  delivered  to  him;  and  each  proTision  of  this  chapter,  relat- 
ing to  a  judgment  and  an  execution  in  such  a  case,  applies  to  a 
.final  order  made,  and  a  warrant  issued  thereupon,  as  prescribed 
(in  this  section. 

&«•  L.  1887.  ch.  814.  I  7  (7  Bdm.  188).  * 


'^  8097.  Dema^cl  of  possession  before  trial.    ProooedLIi 
tkereapoa. 

At  any  time  after  the  precept  is  issued,  and  before  the  com- 
mencement of  the  trial,  the  owner  of  any  animal  seised  may  file 
with  the  justice  a  written  demand  of  the  possession  thereof. 
Thereupon  he  is  entitled  to  the  possession,  upon  complying  with 
the  following  terms: 

1.  He  must  pay  to  the  justice,  for  the  use  of  the  petitioner, 
the  costs  of  the  proceedings,  to  the  time  of  filing  the  demand, 
as  prescribed  in  subdivision  nrst  of  section  3092  of  this  act,  and, 
also,  the  sums  payable  oh  account  of  each  animal,  whereof  pos- 
session is  so  demanded,  as  prescribed  in  subdivision  third  of  the 
same  section;  which  sums  must  be  fixed  by  the  justice,  after 
hearing  the  allegations  and  proofs  of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  each 
animal,  wherocff  possession  is  so  demanded. 

8.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty  is 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  m  section 
2875  of  this  act,  the  claimant  must  also  pay  to  the  justice,  for 
the  petitioner's  use,  the  sum  specified  therein  on  account  of  each 
animal,  whereof  possession  is  so  demanded. 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of  the  jus- 
tice, by  affidavit  or  other  competent  evidence,  that  he  is  the 
owner  of  each  animal,  whereof  possession  is  so  demanded.  Bach 
person  who  has  appeared  must  have  notice  of,  and  may  oppose, 
the  claim. 

Id.,   I  4. 

I  8O08.  Id.  I  "When  animal  Trilfnlly  set  at  larve  br  tkirA 


But  where,  in  a  case  specified  in  the  last  section,  the  person 
filing  a  demand,  presents  therewith  to  the  justice  sufficient  proof, 
by  affidavit  or  otherwise^  that  the  running  at  large,  herding, 
pasturing,  or  trespassing,  by  reason  whereof  the  animal  or 
animals,  of  which  he  demands  possession,  were  seized,  was  caused 
by  the  wilful  act,  intended  to  effect  that  object,  of  a  person' 
other  than  the  owner;  and  also  makes  the  proof  specified  m  sub- 
division fourth  of  that  section;  he  is  entitled  to  possession,  pur- 
suant to  his  demand,  upon  pacing  to  the  petitioner,  or  to  the 
justice  for  his  use,  a  rensonable  sum,  to  be  fixed  by  the  justice, 
after  hearing  the  allegations  and  proofs  of  the  parties,  as  com- 
pensation for  the  care  and  keeping  of  the  animal  or    ywi^wi*, 
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whereof  poMessloii  ic  fo  demanded,  and  without   t^yiac  mi; 
other  sun,  specified  in  the  last  section. 
8m  U  1800,  eh.  424  (7  Bdm.  448V  part  •<  S  5. 

I  8000.  Aetlon  by  o-vrnev  In  such  a  eaae« 

The  owner  of  an  animali  seized  in  consequence  of  a  Wilfnl  act 
specified  in  the  last  section,  may  recover,  in  an  action  against 
the  person  who  committed  it,  all  damages  sustained  by  him,  in 
consequence  thereof,  including  the  sum  paid  in  order  to  recover 
possession  of  the  animal,  as  prescribed  m  the  last  section;  und, 
in  addition  thereto,  the  Buxn  of  twenty  dollars  for  each  animal 
■eiied. 

U.t  fCBSinder  •f  |  B. 

I  SIOO.  Aetion  by  petitioner  and  by  ofleevw 

Where  the  possession  of  an  animal  has  been  delivered,  as  pre- 
scribed in  the  last  section  but  one,  an  action  may  also  be  main- 
tained, by  the  petitioner  in  the  special  proceeding  before  the 
justice,  against  the  person  who  committed  the  wilfnl  act,  tc 
recover,  in  addition  to  all  other  damages  sustained  by  the  plain- 
tiff in  consequence  of  the  wilful  act,  all  sums,  to  which*  the 
plaintiff  would  have  been  entitled  out  of  the  proceeds  of  the 
sale,  as  prescribed  in  section  3002  of  this  act,  other  than  the 
compensation  paid  for  the  care  and  keeping  of  the  animaL  In 
the  like  case,  if  tlie  petitioner  is  a  private  person,  the  officer,  to 
whom  a  fine  or  peoalty  is  to  be  paid  for  the  benefit  of  the  poor, 
as  prescribed  in  section  2875  of  this  act,  may  maintain  an  action 
against  the  person,  who  committed  the  wilful  act,  to  recover  the 
penalties  to  which  the  plaintiff  would  have  been  entitled,  out  of 
the  proceeds  of  the  sale,  as  prescribed  in  that  subdivision. 
Neither  of  the  actions  specified  in  this  or  the  last  section  is 
affected  by  the  pendency  of,  or  the  recoTery  of  judgment  in, 
either  of  the  others. 

I  aiOl.  Demand  •!  posaesaion  after  final  order  and  be- 
fore sale. 

A  person,  entitled  to  demand  the  possession  of  an  animal,  as 
prescribed  in  section  3097  of  this  act,  who  did  not  appear  upon 
the  return  of  the  precept,  or  upon  the  trial,  may  file,  with  the 
justice,  a  written  demand  of  the  possession,  at  any  time  after  the 
final  order,  and  not  less  than  three  days  before  the  time  ap- 
pointed for  the  sale;  and,  thereupon,  he  is  entitled  to  the  posses- 
sion, upon  complying  with  the  following  terms: 

1.  He  must  furnish,  by  affidavit  or  other  competent  evidence, 
a  sufficient  excuse,  to  the  satisfaction  of  the  justice,  for  his 
failure  to  appear. 

2.  He  must,  in  all  respects,  comply  with  the  provisions  of 
section  3007  of  this  act;  except  that  it  is  necessary  for  him  to 
pay  only  one-half  of  the  justice's  fee,  as  prescribed  in  subdivi- 
sion second  of  that  section;  and  one-half  of  the  fees  payable  to 
the  petitioner,  for  the  seizure  of  each  animal,  as  prescribed  in 
subdivision  thiid  of  section  3002  of  this  act 

l».  1807,  ch.  814,  part  of  9  4. 


$  8103.  Order  npon  demand  of  possesstoni  appeal  tkere^ 


Where  a  demand  for  the  return  of  the  possession  of  an  animal 
lo  filed,  as  prescribed  in  either  of  the  last  five  sections,  the  justies 
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mastt  at  the  reqaest  ot  either  party  thereto,  make,  ana  enter  in 
his  minutes,  au  order  determining  the  same.  An  appeal  from 
such  an  order  may  be  taken  to  the  county  court,  by  the  person 
making  the  demand,  or  by  either  party  to  the  special  proceeding, 
at  any  time  before  the  liuai  order  in  the  special  proceeding  is 
made;  and  each  person  or  party  so  entitled  to  appeal,  must  be 
made  a  respondent  upon  an  appeal  taken  by  one  of  the  othera. 
The  appeal  mubt  be  taken  in  like  manner,  as  an  appeal  from  a 
judgment  of  the  justice  in  an  action  to  recoyer  a  chattel;  and 
the  proceedings  thereupon  are  the  same,  except  aa  otherwise  pre- 
scribed in  the  next  section. 

i  8108.  Id.)  stay  of  proeeedlnys. 

An  appeal  from  an  order,  specified  In  the  last  section,  la  not 
efFectual  for  any  purpose,  unless  the  appellant  procures  from  the 
county  judge,  an  order  directing  a  stsy  of  the  proceedings  upon 
the  petition,  and  a  stay  of  the  execution  of  the  order  aK>eaIed 
from,  and  files  it  with  the  justice,  within  the  time  allowed  for  the 
appeal.  The  order  may  be  granted  or  refused,  in  the  discretion 
of  the  county  judge,  or  granted  upon  such  terms,  as  to  secnrity 
or  .otherwise,  as  ho  thinks  proper;  and  it  may  be  vacated  or 
modified,  either  absolutely,  or  unless  further  security  is  giren,  in 
his  discretion. 

I  3104.  Appeal  from  final  order. 

Within  ten  days  after  a  final  order  upon  a  petition  is  made,  as 
prescribed  in  this  title,  an  appeal  thereiTrom  may  be  taken  by  the 
petitioner,  or  by  the  person  answering.  In  like  manner  as  an  ap- 
peal from  a  judgment  of  the  justice  in  an  action  to  recover  a 
sum  of  money,  equal  to  the  yalue  of  the  animal  or  animals,  and 
the  proceedings  thereupon  are  the  same,  except  aa  otherwise  pre- 
scribed in  the  next  section. 
See  L.  1867,  cb.  814.  part  of  i  6. 


I   8X06.   Id.  I   bjr  elaiiaaati   stay  off 
livery  off  poBsession. 

An  appeal  from  a  final  order,  taken  as  prescribed  in  the  last 
section,  by  the  person  answering,  is  not  cnectual  for  any  par- 
pose,  unless  the  appellant  files,  with  the  notice  of  appeal,  aa 
order  of  the  county  judge,  or,  if  he  is  absent  from  the  county, 
of  a  justice  of  the  supreme  court,  reciting  that  the  appeal  has 
been  perfected,  and  that  security  has  been  given  thereupon,  as 
probcribed  in  this  section,  and  directing  a  stay  of  proceedings 
upon  the  final  order  appealed  from,  and  that  the  possession  of 
the  animal  or  animals  seised  be  delivered  to  the  appellant.  The 
order  can  be  made  only  where  an  undertaking  is  given  by  the 
appellant,  as  required  for  the  purpose  of  perfecting  an  appeal 
from  a  judgment,  and  staying  the  execution  thereof;  and  also 
an  undertaking,  in  the  same  or  another  instrument,  to  the  effect 
that,  if  the  final  order  appealed  from  is  affirmed,  or  if  the  aih 
peal  is  dismissed,  the  appellant  will  pay  all  sums  which  the  jos* 
tice  awards  against  him,  upon  the  hearing  after  the  determination 
of  the  appeal,  as  prcBoribod  in  the  next  section,  not  exceeding  a 
sum  specified  therein;  which  must  be,  at  least,  twice  the  amount 
of  all  the  sums,  which  might  bo  deducted  from  the  proceeds  of 
the  sale,  as  orescribcd  in  section  3092  of  this  act.  The  anm 
must  be  fixe<I,  and  the  undertaking  must  be  approved,  by  the 
judge  who  grants  the  order.    TTpon  filing  the  order   witn  the 
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Justice,  the  appellant  is  forthwith  entitled  to  the  possession  of  the 
animal  or  animals  seised. 


If  the  final  order  appealed  from  is  affirmed,  upon  an  appeal 
taken  bj  the  person  answering,  the  county  court  must  appoint  a 
time  and  place,  at  which  the  Justice  mast  fix  the  sums  payable 
hr  the  appellant,  pursuant  to  his  undertaking.  The  justice  may 
adjourn  the  hearirg  to  another  place,  and  to  another  time,  not 
exceeding  three  days  after  the  time  so  appointed.  The  justice 
must  fix  the  sums  so  payable*  aa  if  a  warrant  for  the  sule  of 
the  animals  seised  had  been  returned,  and  the  proceeds  thereof 
paid  to  him  by  the  constable,  as  prescribed  in  section  #^092  of 
^his  act.  The  undertaking  upon  the  appeal  inures  to  the  benefit 
of  each  officer,  to  whom  any  sum  is  payable,  as  prescribed  in  that 
section;  and  wtth  respect  to  any  of  those  sums,  the  req^ndent  is 
a  trustee  for  the  officer  entitled  thereto. 

I  810T*  ItfiB&ltatlon  of  aetlon  for  setslnsr  »alnutl>. 

Where  an  animal  is  seized,  upon  the  ground  that  it  was  ruii- 
nlng  at  large,  or  was  being  herded  or  pastured,  or  was  tres- 
oassing*  contrary  to  the  proTisions  of  this  title;  and  the  officer 
or  other  person  making  the  seizure,  immediately  files  his  petition, 
and  diligently  prosecutes  the  same,  as  prescribed  in  this  title;  an 
action  to  recoTor  the  animal  so  seised,  or  to  reoorer  damages 
for  the  seizure,  or  for  any  act  subsequent  thereto,  most  be  com- 
menced  within  one  year  after  the  cause  of  action  accroes. 

li.    180T,   ch.   814,    f  T. 


f  8106.  Certain  aetlons  eannot  be  lamlntalitod* 

A  person,  to  whom  the  precept  was  directed  by  his  name,  and 
who  was  personally  served  therewith,  or  a  person  who  has  ap- 
peared anq  answered  in  the  special  proceeding,  or  demanded  the 
return  of  any  animal  seized,  cannot  maintain  an  action  against 
the  officer  or  other  person  seizing  an  animal,  or  a  person  acting 
by  his  command,  or  in  his  aid.  in  a  case  specific  in  the  last 
section.  But,  except  as  specified  m  this  section,  the  owner  of  an 
animal  seized  or  detained,  under  color  of  any  provision  of  this 
title,  may  maintain  an  action  to  recover  the  animal,  or  its  value, 
or  damages,  for  the  seizure  or  detention,  or  for  any  unlawful  act 
subsequent  thereto,  if,  in  fact,  the  animal  was  not,  at  the  time 
of  the  seizure,  running  at  large,  or  being  herded  or  pastured,  or 
trespassing,  as  the  case  may  be,  as  specified  in  the  foregoing 
provisions  of  this  title. 

I  8109.  'Wl&ere  seTeral  animals  are  trespassinay  damaaes 
are  entire.    Proceedlnas  In  sncli  eases. 

For  the  purpose  of  determining  the  damages  sustained  by  the 
petitioner,  where  two  or  more  animals  are  found  simultaneously 
trespassing  upon  real  property,  owned  or  occupied  by  him,  all 
the  damage  done  by  all  the  animals  seized,  is  to  be  regarded  as 
done  by  them  jointly;  and  the  pptitionor's  remedy  therefor  is 
entire,  and  mnst  be  enforced  n^rainst  nil  the  animals,  and  the 
proceeds  of  the  sole  thereof.  Where  different  persons,  who  are 
known,  own  different  animnla  poised,  the  precept  must  be  di- 
rected to  all  of  them  by  their  names.  If  one  or  more  of  the 
owners  are  known,  and  the  others  are  unknown,  and  cannot  be 
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ascertained  with  reasonable  diligence,  the  precept  must  be  di- 
rected to  each  known  owner,  by  his  name,  and,  also  generally  to 
all  persons  haying  an  interest  in  those  animals,  the  owners  o£ 
which  are  unknown.  In  a  case  specified  in  this  section,  a  de- 
mand of  the  possession  of  an  animal  seized  cannot  be  made,  as 
prescribed  in  section  3007  or  3101  of  this  act,  unless  it  is  made 
with  respect  to  all  the  animals  seized,  and  by  persons  entitled 
to  the  possession  of  all  of  them.  But  a  separate  demand  max  be 
made,  as  prescribed  in  section  3008  of  this  act,  b^  each  owner  of 
one  or  more  animals  seized;  in  which  case,  if  possession  is  de- 
livered to  him,  as  prescribed  in  that  section,  the  petitioner's 
remedy  for  his  damages  is  the  same,  with  respect  to  the  animal 
or  animals,  of  which  possession  is  not  so  delivered,  and  against 
the  proceeds  of  the  sale  thereof,  as  if  those,  whereof  possession 
is  so  delivered,  had  not  been  trespassing  upon  the  property. 

I  81  lO.  Proceedings  in  otber  cases,  ivhere  tlieve  are  4U* 
ferent  ovrners. 

Where  the  petitioner  does  not  allege,  that  the  animals  seized, 
were  trespassing  upon  real  property  owned  or  occupied  by  him. 
and  different  persons  own  different  animals  seized,  a  separate 
special  proceeding  may  be  instituted,  as  prescribed  in  this  title, 
against  each  owner,  or  against  any  two  or  more  owners,  ivith 
respect  to  the  animals  owned  by  him  or  them.  Or  the  proceed- 
ings may  be  taken  against  all  the  owners  jointly;  in  which  case, 
each  person  to  whom  the  precept  is  directed  by  his  name,  and 
each  person  having  an  interest  in  an  animal  seized,  has  the  same 
right  to  demand  the  possession  of  the  animal  owned  by  him,  and 
the  same  right  to  answer  separately,  as  if  the  special  proceed- 
ing was  against  him  separately;  and  the  final  order  may  be  in 
favor  of  one  or  more  of  the  perso^^s  so  answering,  with  respect 
to  the  animal  or  animals  owned  by  him  or  them,  and  for  his  or 
their  costs;  and  against  the  remainder  of  the  persons  answering, 
or  to  whom  the  precept  was  directed,  or  for  the  sale  of  the  re- 
mainder of  the  animals,  in  like  manner,  as  if  the  former  persons 
had  not  answered,  or  had  not  been  named  in  the  precept.  But 
the  person,  first  making  a  demand  of  the  possession  of  any  animal 
seized,  must  pay  all  the  costs  to  the  time  of  the  demand;  and  a 
person,  subsequently  making  a  demand,  is  excused  from  the 
payment  of  any  costs,  except  those  which  have  accrued  since  the 
former  demand. 

I  3111.  Surplus  'where  there  are  different  ovmers. 

Where  proceedings  are  taken  jointly  against  different  persons, 
who  own  different  animals  seized,  as  prescribed  in  either  of  the 
last  two  sections,  the  surplus,  remainmg  in  the  justice's  hands, 
must  be  distributed  between  thorn,  in  proportion  to  the  value  of 
the  animals  owned  by  each,  to  be  determined  by  the  justice.  Any 
owner  may  claim  separately  his  proportion  of  the  surplus;  and 
sections  3003  and  3094  of  this  act  apply  to  a  claim  made,  and  to 
the  disposition  of  the  surplus  arising,  as  prescribed  in  this  section. 

I  8112.  IVlten  one  action,  etc.,  Buperaedes  any  other. 

Where  two  or  more  persons,  or  an  officer  and  a  private  person, 
are  authorized,  by  this  title,  to  bring  an  action,  or  to  seize  an  ani- 
mal, and  take  the  proceedinps  prescribed  in  this  title  for  the  dis- 
position thereof,  the  commonooment  of  an  action,  or  the  seizure  of 
the  animal,  by  either  of  them,  supersedes  the  right  of  any  of  the 
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othem  to  brtn^  snch  an  action,  or  to  maJke  snch  a  seizure,  with 
respect  to  the  animal  seized,  or  in  question  in  the  action.  But 
the  justice  may,  in  his  discretion,  allow  an  officer  or  other  person, 
who  is  interested  in  the  recoTery,  or  in  the  application  of  toe  pro- 
ceeds of  the  sale,  to  appear  in  the  action  or  special  proceeding,  for 
the  purpose  of  protecting  his  interest^  and  to  take  such  part  in  the 
proceedings  therein  as  the  justice  thmks  proper. 

S  8113.  Rlgrlits  of  officer  vrl&en  prlrmte  person  falls  to 
proseonte. 

Where  a  seizure  Is  made  by  a  private  person,  as  prescribed  in 
this  title,  and  the  possession  of  an  animai  seized  is  aoandoned  by 
him,  without  filing  a  petition;  or  where  an  action,  brought  by  a 
private  person,  as  prescribed  in  this  title,  is  settled  or  discontinued 
by  the  plaintiff;  the  officer,  to  whom  a  penalty  is  payable,  as  pre- 
scribed in  section  3083  of  this  act,  or  in  subdivision  fourth  of  sec- 
tion 3092  of  this  act,  may,  unless  he  has  assented  to  the  abandon- 
ment, settlement,  or  discontinuance,  maintain  an  action  against 
the  owner  of  the  animal  in  question,  to  recover  the  penaltr  so 
payable  to  him:  and,  upon  proof  of  tne  facts,  which  would  nave 
entitled  the  plaintiff  in  the  former  action,  or  the  petitioner  in  the 
special  proceeding,  to  recover,  he  is  entitled  to  judgment  accord- 
ingly. 


I  8114.  PorsoB  bavlnff  a  •pedal  property  deemed  ofmer« 

When  a  person  is,  at  the  time  of  the  seizure,  entitlcii  to  the  pot- 
session  of  an  animal,  as  against  the  general  owner  thereof,  by 
virtue  of  a  special  property  therein,  he  is  deemed,  for  all  the  pur- 
poses of  this  title,  the  owner  thereof. 

§  8116.  Avent  may  act  for  lil«  prinoipal. 

The  duly  authorized  agent  of  the  owner  or  pel  son  entitled  to  the 

Sossession  of  an  animal,  as  specified  in  the  last  section,  may,  In 
is  own  name,  answer,  make  any  demand,  or  take  any  other 
proceeding,  which  the  owner  or  person  so  entitled  may  take, 
jQrescribed  In  this  titlCf 
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TITLB  XL 

Pit>Tisioiui  specially  ralatin^  to  courts  of  Justices  of  the 

peace  in  the  city  of  Brooklyn. 

Sec.  3116.  Repealed.  1902.  See  the  Munidiwl  Gonrt  Act  of  New  York  city. 

3117.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  citj. 

3118.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  citj. 
8119.  Repealed,  1U02.  See  the  Municipal  Court  Act  of  New  York  city. 
3120.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  drj. 

8121.  Interpreter  for  police  courtt  and  for  flrat,  aecond  and  third  diatrlcts, 

8122.  Id.;  for  fourth  and  fifth  diatrlcts. 

3123.  Id.;  for  sixth  diatrict. 

3124.  Common  council  may  appoint  additional  Interpreters. 
SI25.  Common  council  to  desljniate  attendants,  etc. 

3126.  Repealed.  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3127.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 
8128.  Repealed.  1902.  See  the  Municipal  Court  Act  of  New  York  city. 
3120.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 
3180.  Repealed,   1002.  See  the  Municipal  Court  Act  of  New  York  city. 

3131.  Repealed.   1902.    See  the  Municipal  Court  Act  of  New  York  city. 

3132.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 
3183.  Application  of  other  prorislons.    Holding  court  open. 

8  8116.  Repealed,  1902.  See  the  Mnnicipal  Ck>nrt  Act  of  New 
York  city. 

13117.  Repealed,  1902.  Bee  the  Municipal  Ck>urt  Act  of  New 
York  city. 

I  3118.  Repealed,  1902.  See  the  Municipal  Gonrt  Act  of  New 
York  city. 

§3119.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

I8120.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

13121.  Interpreter  for  police  conrt,  &nd  for  first,  second 
and  third  districts. 

There  is  an  interpreter  for  the  police  court  of  the  city  of 
Brooklyn,  and  the  justices*  courts  of  the  first,  second,  and  thin! 
districts  of  that  city,  who  is  appointed,  and  may  be  removed  at 
pleasure,  by  the  justices  of  those  courts,  or  a  majority  of  them. 
He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law. 

L.  1870,  ch.  607. 

S3122.  Id.  J  for  fourth  and  fifth  districts. 

There  is  an  interpreter  for  the  justices'  courts  of  the  fourth 
and  fifth  districts  of  the  city  of  Brooklyn,  who  is  appointed.  un<l 
may  be  removed  at  pleasure,  by  the  justices  of  the  peace  of  those 
districts.  He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  law. 

L.  1871,  ch.  331. 

S3128.  Id.}  for  sixth  district. 

There  is  an  interpreter  for  the  justice's  court  of  the  sixth  dis- 
trict of  the  city  of  Brooklyn,  who  is  appointed  by  the  justice  of 
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the  peace  of  that  district,  subject  to  confirmation  by  the  commo  \ 
council,  and  may  be  removed  by  that  justice  at  his  pleasure.  II  • 
is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribtd 
by  law. 

L.  1873,  ch.  780,  |  2. 

t 
i  8124.  Common    council    nta.y    appoint    additional    Inter- 
preters. 

The  common  council  of  the  city  of  Brooklyn  may,  where  it 
deems  it  necessary,  upon  the  request  of  a  justice,  appoint  one  or 
more  interpreters  for  justices*  courts  in  that  city,  in  addition  to 
those  provided  for  in  the  last  three  sections;  fix  their  salaries;  and 
prescribe  the  court  or  courts  which  they  must  attend.  An  officer, 
so  appointed,  may  be  removed  by  the  common  council,  for  cause. 

L.  1875,  cb.  828. 

I  8126.  Common  conncll  to  deslintate  attendantn,  etc. 

The  common  council  of  the  city  of  Brooklyn  may  designate  one 
or  more  policemen,  or  constables,  to  attend  each  of  the  justices* 
courts  in  that  city.  The  common  council  may,  by  ordinance  or 
otherwise,  fix  and  define  their  duties  in  and  about  those  courts, 
and  may  allow  them  such  compensation,  in  lieu  of  all  fees  and  per- 
quisites, as  it  deems  proper. 

L.  1850,  ch.  102.  f  17;  and  L.  1866,  cb.  514,  i  8. 

18126.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

1 8127.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

1 8128.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

I S129.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  dty. 

§  8180.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  8181.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

1^182.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

1 8183.  Application  of    otber    provisions.     Holdlnar  conrt 


Ekich  justice  of  the  peace  of  the  city  of  Brooklyn  is  a  justice 
of  the  peace  of  Kings  county;  and  each  provision  of  this  act,  re- 
lating to  the  proceedings  before  a  justice  of  the  peace  of  a  town, 
applies  to  the  proceediiigfi  boforo  a  justice  of  the  pence  of  that 
city,  except  as  otherwise  spocially  prescribed  in  this  title.  Each 
of  those  justices  must  hold  his  court  open,  from  nine  o'clock  in 
the  morning?,  until  three  oVlork  in  the  afternoon. 

See  L.  1849,  cb.  126,  H  35  and  .^0:  T..  I&V).  cb.  102,  f  18;  L.  18T1,  cb.  492, 
I  8;  li.  1878,  cb.  868,  part  of  S  16. 
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TITLE 
Miscellaxieoiis   provisions. 

S«e.  3134.  Mode  of  appllcatloD  of  certain  prorlBlont  of  this  ack. 
8185.  General   requlslten  of   mandates. 
8130.  Reward  to   conatuble   forbidden. 
3137.  Jaatlee  or  constable  not  to  oi^  claim,  ete. 

8138.  Penalty. 

8139.  Violation  of  preceding  sections  a  defence  of  action. 
3140,  3141.  Docket-book  to  be  kept  by  Justice,   eotrles  tber«iii. 

3142.  Index  to  docket-book. 

3143.  Papers  to  be   filed. 

8144.  DepoHit  of  books  and  papers  with  town  or  city  derk. 
3145.  Certificate    in    dockct-oook    deposited. 

8146.  Town   or  city   clerk   to  demand   books,   etc.,   npoii   death,   etc,    m 

Justice. 

8147.  Delivery;  how  compelled. 
3148.  Entries  to  he  evidence. 

8140.  Justice  to   furnish   copies  of  pai>crs. 

3150.  Transfer  of  action  when  Justice's  term  expirsa,  ate 

3151.  Id.;  when  Justice  is  a  witness. 

3152.  Proceedings   upon   transfer. 

3153.  Penalty   for    not   paylnf?  over   money. 

3154.  Action  on  Judfrment  of  Justice. 

3155.  Id.;    proof   of  Judgment,    etc. 

3156.  Execution  of   mandate   by  private   person. 
8157.  Constable  to  execute  mandntes  in  person. 

3158.  Sheriff  to  act  where  execution  of  mandate  is  resisted. 

9  3134.  Mode  of  appltcatlon  of  certain  proTtslona  of  t^la 
act. 

Whore  a  provision  of  this  net,  not  contained  in  this  chapter. 
ifl  made  applicable  to  proceeding's  before  a  justice  of  the  peace, 
the  application  is  Rnbject  to  the  qualification,  that  it  does  not 
include  any  thinf?,  which  is  repugnant  to  any  special  proTision  of 
law.  reprulatinjf  the  jurisdiction  or  powers  of  a  justice  of  the  peace, 
or  the  proceedings  before  him.  Where  a  provision,  thus  made  ap- 
plicable, relates  to  the  filing?  of  a  paper  in  a  court,  or  with  a  clerk, 
the  paper  must,  in  an  action  or  special  proceeding  before  a  jastice 
of  the  peace,  be  filed  with  the  justice,  unless  he  has  a  <dei^ 
appointed  pursuant  to  law;  and  where  it  confers  a  power  iip<Hi 
a  court  or  a  judge,  the  provision,  making  it  applicable  to  pro- 
ceedings taken  under  this  chapter,  is  to  be  construed,  as  confer- 
ring a  like  power  upon  the  justice,  before  whom  the  action  or 
special  proceeding  is  brought. 

1  3135.  General  reaniaites  of  mandates. 

A  mandate,  issued  by  a  justice  of  the  peace,  mast  be  signed 
by  him,  and  may  be  without  seal.  It  must  be  entirely  filled  np,  at 
the  time  when  it  is  delivered  to  an  officer  to  be  executed,  so  as  to 
have  no  blank,  either  in  the  date  thereof  or  otherwise;  except  that 
there  may  be  a  blank  in  a  subpoena  for  the  name  of  any  or  all  of 
the  witnesses.  A  mandate,  issued  and  deliyered  to  an  officer  to  be 
executed,  contrary  to  this  section,  is  void. 

2  R.  S.  267,    «  232  and  233  (2  Kdm.  275). 

S   31341.  Re-nrartl    to   eoniitable    forhlddem. 

A  constable  shall  not  ask  or  receive  any  money  or  other  Tain* 
able  thing  from  any  person,  as  a  consideration,  reward,  or  ii 
dncement  for  omitting  or  delaying  to  arrest  a  person,  or  to  tal 
him  to  jail,  or  to  sell  property,  by  virtue  of  an  execatlon,  or  to 
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execute  any  other  duty,  pertaining  to  his  office;  or  any  money  or 
valuable  thing,  other  than  the  fees  expressly  allowed  to  him  by 
law,  for  executing  any  duty  pertaining  to  his  office. 

2   B.    8.   267,    t  2Si. 

9  3187.  Justice  or  eonttable  not  to  bny  .claim,  etc. 

A  justice  of  the  peace  or  constable  shall  not,,  directly  or  indi- 
rectly, buy,  or  be  interested  in  buying,  a  bond,  note,  or  other  de- 
mand or  cause  of  action,  for  the  purpose  of  bringing  an  aciiou  or 
instituting  a  special  proceeding  before  a  justice  founded  thL-re- 
upon;  nor  shall  a  justice  or  a  constable,  either  before  or  after  an 
action  or  a  special  proceeding  is  commenced,  lend  or  ativaucis  or 
agree  to  lend  or  advance,  or  procure  to  be  lent  or  advancfd.  any 
money  or  other  valuable  thing  to  any  person,  in  consideration  of, 
or  as  a  reward  for,  or  an  inducement  to,  the  placing  or  having 
placed  in  his  hands,  a  debt  or  other  demand  or  cause  of  actiou, 
for  prosecution  or  collection. 

Id.,   S  235. 

8  8138.  Penatlty. 

A  justice  of  the  peace  or  constable  who  violates  a  provision  of 
the  last  three  sections,  is  guilty  of  a  misdemeanor;  and  shall 
be  punished  accordingly.  A  <:onviction  also  operates  as  a  forfeit- 
ure of  his  office. 

Id..  I  236. 

I  8189.  Violation  of  preceding  sections  a  defenoe  to 
action. 

It  is  a  defence  to  an  action,  brought  before  a  justice  of  the 
peace,  that  the  demand,  upon  which  it  is  founded,  was  bought  and 
sold,  or  received  for  prosecution,  contrary  to  the  foregoing  pro- 
visions of  this  title.  In  an  action  wherein  such  a  defence  is  inter- 
f>osed.  if  the  plaintiff,  after  being  duly  subpoenaed  as  a  witness, 
fails  to  attend,  pursuant  to  the  subpoena;  or  if,  upon  the  trial,  or 
upon  his  examination  as  a  witness  by  virtue  of  a  commission,  be 
refuses  to  answer  any  question  pertinent  to  show  a  violation  of 
either  of  those  provisions;  the  justice,  besides  punishing  bim,  in  a 
proper  case,  for  his  failure  or  refusal,  must  dismiss  his  complaint. 
The  testimony,  in  such  an  action,  of  the  plaintiff,  or  any  oth:<r 
witness,  is  not  evidence,  in  a  criminal  prosecution  against  bim,  for 
violating  either  of  those  provisions. 

Id.,   89   237-242. 

I  8140.  [Am'd,  1809.]  Docket-book  to  be  kept  Itr  Jastlcei 
entries  therein. 

A  justice  of  the  peace  must  keep  a  docket-book,  in  which  he 
must  enter: 

1.  The  title  of  every  action  or  special  proceeding  commenced 
before  him. 

2.  The  time  when  the  summons,  or  the  mandate  for  the  com- 
mencement of  the  special  proceeding,  was  issued;  with  a  state- 
ment of  the  nature  of  the  mandate,  and  a  memorandum  of  each 
order  of  arrest,  warrant  of  attachment,  or  requisition  to  replevy, 
granted  by  him. 

3.  The  time  when  the  parties  appeared  before  him,  either 
without  process,  or  upon  the  return  of  the  summons,  or  of  the 
mandate  for  the  commencement  of  the  special  proceeding. 

4.  A  concise  statement  of  the  substance  of  each  oral  pleading, 
or  a  memorandum  of  the  filing  of  each  written  pleading. 
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5.  Bach  adjournment;  stating  uiMn  whose  application,  and 
to  what  time  and  place,  it  was  made. 

6.  The  issuing  of  a  venire;  stating  upon  whose  application  it 
was  issued,  and  the  time  and  place  of  the  return  thereof. 

7.  The  time  when  a  trial  was  had;  and,  if  it  was  by  a  jury, 
the  names  of  all  the  persons  returned  as  having  been  notified 
to  attend  as  jurors;  stating  who  did  not  attend;  who  attended; 
and  who  were  sworn. 

8.  The  name  of  each  witness  sworn  upon  the  trial;  stating  at 
whose  request  he  was  sworn;  each  objection  made  to  the  com- 
petency of  a  witness;  and  the  decision  thereupon. 

9.  The  verdict  of  the  jury,  and  the  time  of  receiving  it;  or, 
if  .the  jurv  disagreed  and  were  discharged,  a  statement  of  that 
fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made 
by  him  in  the  course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order;  and  the  time  of  entering  it 

12.  The  execution;  the  time  of  issuing  it;  the  kind  of  execution; 
the  name  of  the  officer  to  whom  it  was  delivered;  and  each 
renewal,  with  the  date  thereof. 

13.  The  return  of  each  execution:  the  time  of  the  return;  and 
a  statement  of  any  money  paid  to  the  justice  thereupon,  and 
when  and  by  wfaom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed 
in  the  county  clerk's  office,  and  the  time  when  it  was  given. 

15.  The  appeal,  if  any;  and  the  time  of  service  of  the  notice 
of  appeal. 

16.  [Added,  1809.]  Such  entries  shall  be  made  in  a  book  which 
must  be  furnished  to  him  by  the  clerk  of  the  town  in  which  he 
resides  and  to  be  designated  as  '*  justices*  civil  docket  *'  und  to 
be  the  property  of,  and  a  charge  against,  such  town. 

S  R.  8.  267.  C  24t;  L.  1899.  ou .  331.    In  effect  Sept.  1,  1889. 

g  8141.  The  same. 

Each  of  the  entries,  specified  in  the  last  section,  must  be 
mndo  under  the  title  of  the  action  or  special  proceeding  to  which 
It  relates;  and,  in  addition  thereto,  the  justice  may  enter  in 
like  manner  anv  other  proceed inpr.  had  before  him  in  the  action 
or  special  proceeding,  which  he  thinks  proper  to  enter.  A  docket- 
bi>ok.  kept  by  a  justice,  mnst  be  kept  open,  during  the  hours. 
when  a  sheriff's  office  is  required  by  law  to  be  kept  open,  for 
search  and  exammation  by  any  person,  upon  his  reasonable 
rcqnost  and  to  a  reasonable  extent 

Id.,    S    244. 

§  »142.  Index  to  doeket-book. 

A  justice  of  the  peace  must  keep  an  alphabetical  index  to  a^ 
the  judgments,  entered  l)y  him  in  his  docket-book:  and  he  must 
insert  therein  the  names  of  all  the  parties  to  each  judgment, 
and  the  page  of  the  book,  where  the  judgment  is  entered. 

I  8148.  Pap«va  to  be  filed. 

A  justice  of  the  peace  must  carefully  file  and  preserve  eadi 
affidavit  or  other  paper,  delivered  to  him  to  be  filed  In  an  action 
or  special  proceeding. 

Id.,  I  2B0.  feK^4 
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f  8144.  DepMiftt  of  boolu  mm4  papers  with  tovm  or  citr 
•lerk. 

If  a  juBtice  of  the  peace,  either  before  or  after  the  expiration 
M  bie  term  of  office,  remoyes  from  the  town  or  city  wherein  he 
was  elected,  he  must  forthwith  deposit,  with  the  clerk  of  that 
town  or  citj,  his  docket-book,  and  ail  other  books  and  papers,  in 
his  custody,  relating  to  an  action  or  a  special  proceeding,  which 
has  been  heard  by  him,  or  commenced  before  him.  A  justice 
who  is  removed  from  office,  must  make  a  like  deposit,  within 
ten  days  after  receiving  notice  of  his  removal,  or  afterwards, 
upon  the  demand  of  the  clerk  of  the  town  or  city.  But  the 
omission  of  the  justice  to  make  the  deposit,  does  not  affect  the 
validity  of  any  book  or  paper,  so  required  to  be  depuaited,  or  oi 
any  proceeding  to  which  it  relates. 

2  B.   S.  207.   U  252  and  258. 

fi  8145.  Certificate  In  doeket-boolc  deposited. 

A  justice  of  the  peace  must  make,  in  each  docket-book  depos' 
ited  by  him,  as  prescribed  in  the  last  section,  a  certihcate  under 
his  hand,  to  the  effect  that  each  judgment  or  order,  entered, 
therein,  was  duly  rendered  or  made,  as  therein  stated;  and  that 
the  sum^  appearing  by  the  book  to  be  due  thereupon,  has  nor 
been  paid,  to  his  knowledge. 

Id.,  I  2K4. 


I  8146.  (Aai*d,    1900.]    Towa    or    eltr    cleric    to    deatand 
book«»  et  eeteru,  opou  death)  et  cetera»  ef  Jastice* 

If  a  justice  of  the  peace  dies,  or  his  office  becomes  otherwise 
vacant,  the  town  or  city  clerk  muiit  demand  and  receive  ail  books 
and  papers,  which  belonged  to  the  justice  in  his  official  capacity, 
from  any  person  having  thorn  in  h\»  possesKiou,  and  such  clerk 
may  make  and  issue  a  trauL  ript  of  a  judgment  so  rendored  by 
such  a  justice  of  the  pence  and  appearing  upon  the  docket  of 
such  justice  of  the  peace  so  on  file  in  his  office,  upon  recciying 
his  fees  for  the  same,  which  shall  be  the  same  now  allowed  a 
justice  of  the  peace  for  issuinp:  a  trnnscript,  and  such  transcript 
so  issued  by  such  clerk  shall  have  the  same  force  and  effect  as 
though  the  same  had  been  issued  by  such  justice  of  the  peace 
during  his  term  of  office. 

M.,  I  2B5;  L.  1906,  cb.  436.    In  effect  8rpt.  1,  1906. 

{  3147.  Delivery  I  itow  compelled. 

If  any  book  or  paper,  required  to  be  deposited  with  the  town 
or*  city  clerk,  as  prescribed  in  this  title,  is  withheld,  the  like 
proceedings  may  be  had,  at  the  instance  of  the  town  or  city 
clerk,  to  compel  the  deposit  thereof,  ns  are  prescribed  by  law, 
where  an  officer  refuses  or  neglects  to  deliver  a  book  or  paper 
in  his  custody  as  such  officer,  to  his  successor  in  office. 

Id.,  f  206. 

S  8148.  Entries  to  be  evidence. 

An  entry  made,  as  prescribed  by  law,  in  the  docket-book,  kept 
by  a  justice  of  the  peace,  and  deposited  with  the  town  or  city 
clerk,  as  prescribed  in  this  title,  is  presumptive  evidence  of  the 
matters  of  fact  stated  therein;  but  the  pre8umpti<m  may  b€ 
repelled  by  proof. 
Id.,  i  267. 
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I  3140.  Jnstiee  to  fnmiah  copies  of  papers. 

.  A  justice  of  the  peace  must  furnish,  upon  request  and  pay- 
ment of  his  fees,  to  any  person  interested  in  a  judgment  or  order 
entered  by  him,  a  transcript  of  the  judgment  or  order,  together 
with  a  copy  of  all  the  entries  in  his  docket-book,  relating  to  the 
en  use;  a  copy  of  his  minutes  of  the  ovidt-iice  in  the  cause,  or  the 
substance  of  the  testimony,  if  he  has  not  taken  minutes;  and  a 
copy  of  any  paper  on  file  in  the  cause:  or  such  portiens  thereof 
as  are  required. 

L.  1841,  ch.  141. 1 1  {i  Earn.  546). 

S  8160.  Transfer  of  aetloii  when  Jnttlee's  tersa  SAplreSi  ots* 

If  the  term  of  office  of  a  justice  of  the  peace  is  about  to  expire,  or 
he  is  about  to  remove  from  the  town  or  city,  before  judgment  is 
rendered  in  an  action,  or  a  final  order  is  made  in  a  special  proceed- 
ing, pending  before  him,  he  must  previously  make  a  written  order, 
reciting  the  fact,  and  directing  the  action  or  special  proceeding  to 
be  continued  before  another  justice  of  the  same  town  or  city,  Dam«d 
in  the  order. 

%  8151.  Id.;  when  Jmstlee  Is  a  witness. 

If,  before  an  issue  of  fact  is  joined  in  an  action  or  special  proceed- 
ing, the  defendant,  or,  where  he  has  not  been  arrested,  his  attorney, 
presents  to  the  justice  satisfactory  proof,  by  affidavit,  that  the  jus- 
tice, before  whom  the  action  or  spex^ial  proceeding  is  pending,  is  a 
material  witness  for  the  defendant,  without  whose  testimony  be  can- 
not safely  proceed  to  trial,  setting  forth  therein  the  particular  facta 
and  circumstances,  which  he  expects  to  prove  by  him:  the  justice 
must  forthwith  make  a  written  order,  directing  the  action  or  special 
proceeding  to  be  continued  before  another  justice  of  the  same  town 
or  city,  named  in  the  order. 

See2R.S.229.l  21  (3Edm.  215);  also,  Id.. f  118, am*(l.  L.  1838,011.243;  L.  1S75,  eb. 


I  815S.  Prooeedlngs  upon  transfer* 

Where  an  order  is  made,  as  prescribed  in  either  of  the  last  two 
sections,  the  constable  must  forthwith  take  it  and  all  other  papers 
in  the  action,  with  the  body  of  the  defendant,  if  he  is  under  arrest, 
before  the  justice  named  in  the  order.  The  plaintiff  or  petitioner 
must  forthwith  appear  before  that  justice,  who  must  take  cog- 
nizance of  the  action  or  special  proceeding,  and  must  proceed 
therein  tis  if  it  had  been  commenced  before  him.  Costs,  recovered 
in  the  action  or  special  proceeding,  include  the  fees  allowed  by  law, 
for  services  performed  by  the  constable  and  the  justice,  before  the 
transfer,  toprether  with  the  fees  allowed  by  law,  for  the  proceedings 
before  the  justice  to  whom  the  cause  is  transferred. 

S  3158.  Penalty  for  not  pnFlnflr  OT'er  n&oiiey. 

A  justice  of  the  pence,  who  neglects  or  refuses,  within  a  rea- 
sonable time  after  demand,  to  pay  any  money,  collected  by  him 
in  his  official  capacity,  to  the  person  entitled  thereto.  Is  gailtj 
of  a  miBdemeanor,  and  shall  be  punished  accordingly.  A  oon- 
vietion  also  oppratt^s  as  a  forfeiture  of  his  office. 

Section  259  of  R.  S.  ^ou 
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I  31S4.  Action  on  Jndariiteiftt  of  Jniittce. 

In  an  action  upon  a  judgment  of  a  justice  of  the  peace,broupht 
in  the  county  wherein  it  was  rendered,  within .  five  years  after 
the  rendition  thereof,  against  a  defendant  upon  whom  the  sum- 
mons was  personally  serred.  no  costs  can  be  recovered,  except 
where  the  justice,  who  rendered  the  judgment,  is  dead,  or  out 
of  office,  or  otherwise  incapable  of  acting:  or  has  removed  from 
the  county:  or  where  one  of  the  nnrties  hna  d^ed-  or  where  the 
docket  of  the  judgment  has  been  lost  or  destroyed. 

Oo.  Proc,  f  71,  last  elauM. 

I  3150.  Id.;  proof  of  |iidffm«iity  etc. 

In  an  action  brought  upon  a  judgment  of  a  justice  of  the 
peace,  who  is  dead,  or  out  of  office,  or  otherwise  incapable  of 
acting:  or  has  removed  from  the  county^  or  cannot  be  found 
therein;  the  original  doclcet-book  of  the  justice  is  presumptivi* 
evidence  of  any  matter  entered  therein,  as  prescribed  by  law;  but 
the  presumption  may  be  repelled  by  proof.  If  the  docket-bnok 
18  lost  or  destroyed,  or  if  it  cannot  be  produced,  after  reasonable 
effort  to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
recovery  of  the  judgment,  as  upon  any  other  question  of  fact. 

Sections  266  and  267.  R.  S. 

f  81B6.  Execution  of  mandate  bx  private  person. 

A  justice  of  the  peace,  who  issues  any  mandate,  authorized 
by  this  chapter,  except  a  venire,  may,  at  the  request  of  the 
party,  whenever  he  deems  it  expedient  so  to  do,  empower,  by 
a  written  authority  indorsed  upon  the  mandate,  any  proper  person 
of  full  age,  not  a  party  to  the  action,  to  serve  or  otherwise 
execute  it.  For  that  purpose  the  person  so  empowered  has  all 
the  power  and  authority,  and  is  subject  to  all  the  obligations 
and  liabilities,  of  a  constable;  and  his  return  is  evidence  in  like 
manner  as  a  constable's.  But  a  person  so  empowered  is  not 
entitled  to  any  fee  or  reward  for  his  services. 

Sections  271  and  272,  R.  S.    See  }  2885,  ante.' 


§  8157.  Constable  to  exeente  mandates  In  person. 

A  constable,  to  whom  a  mandate  is  directed  and  delivered  as 
prescribed  in  this  chapter,  must  execute  it  in  person,  pursuant 
to  the  tenor  thereof.    He  cannot  act  by  deputy  m  such  a  case. 

Section  278,  R.  8.    See  i  2886,  ante. 

f  31 S8.  [Am'd.  1909.1  Sberlll  to  act  wbere  execntlon  of 
ntfl^ndate  in  reniiited. 

If  a  constable,  to  whom  a  mandate,  issued  by  a  justice  of  tlu* 
peace,  is  directed  and  delivered*  liuds,  or  ha»  reason  to  ai>prebeiu), 
that  resistance  will  be  made  to  the  execution  thereof,  he  may 
deliver  it  to  the  sheriff  of  the  county,  with  a  written  certilicato, 
stating  the  facbi,  and  ruquiring  the  sheriff  to  execute  it.  There- 
upon the  sheriff  muBt  execute  the  mandate;  and  he  is  subjoyt 
to  all  the  liabilities  attaching  to  a  constable  in  executins  it. 
Sections  four  hundred  and  four  hundred  anil  uue  of  the  judi<-iary 
law  apply  to  a  mandate  delivered  to  a  sheriff,  as  prescribed  in 
this  section. 

Arn'd  by  L.  1009,  ch.  65,  |  'i.  »ve  note  K5  of  notes  o£  Board  of  Statu- 
tory   CouwUdatlon    at   end   oi   code. 

HUT 
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CHAPTER  XX. 

Provisions  Relating  to  Certain  Courts  in  Cities,  and 

the  Proceedings  Therein. 

TITLE     I.-  Tht  Clij  Court  of  tho  Cltj  of  Hew  York. 

TITLE    II.— The  Mayor*!  Govrt  of  the  Cttj  of  Hodtos,  nd  ike  Beeordon' 
Conrte  of  the  Citiee  of  Utlc*  and  Oewego. 

TITLE  III.- The  City  Court  of  Toukon. 

TITLE  lY.-Tho  mstrlet  Coorti  of  the  City  of  New  York,  Mid  tko  JaillMif* 
Courts  of  the  Cities  of  llbauy  aud  Troy. 

TITLE    ?.— TlM  HuBioipal  Court  of  the  City  of  Bocheator. 

TITLE  I. 

The  city  court  of  the  city  of  Kew  York. 

Article  1.  ProTlelooe  generally  applicable  to  procoedlngu  In  the  coort. 

2.  ProTlBlona    czcloelTeljr   applicable    to    the    proceedlnga.    other    than 

appeals.  In  an  ordinary  action. 

3.  Provisions    excluslyoly    applicable   to    the   proceedings,    other    than 

appeals,  In  certain  mariiie  cavaea. 

4.  Appeals. 

ARTICLES  FIRST. 

Promsions  generally  appluxMe  to  proceedinga  in  the  eourt. 

Sec.  8169.  ProTlsions.  applying  generally  to  courta  of  record,  anhjoet  to  ccr> 

tain  qualifications. 
3160.  Certain  sections  not  to  apply  to  New  York  city  oouit; 

rvsident. 
3101    TlriM-  fc»r  serrlce  of  notices. 
3162.  Benrlce  of  notice  of  trUl;  filing  of  note  of 
Slii^i.   When   court   may  relieve   from   Imprtsonmont. 
31t<4.  Money;   how   paid   into   the  court. 
3104a.    Fees  of  clerk  of   New   York  city  court. 


§  ai6&.  [Am'dy  lOOT.]  Prowtaionsy  applrtitff  vene rally  to 
cuurtH  of  record,  aabject  to  certain  QaalllleatioBs. 

Kach  of  tho  foroRoing  provisions  of  this  act  which  is  made,  by 
( ImpfiT  twenty-second  of  this  act,  applicable  to  the  city  court 
of  the  city  of  New- York,  or  generally  to  courts  of  record,  is  «pb- 
ject  to  tlie  qualifications  and  exceptions  expressed  or  plainly  im- 
ulied  in  this  title. 

L.  1872,    ch.  G29,  f  2;  am'd  L.  1907,  ch.  707.    In  oflfect  Aof.  12,  1907. 

8  31«0.  [Am*d,  1896,  19O20    Certala   aoctlona  not  to  apply 
to  New  York  city  court j  who  a  non-realdent. 

Sections  four  hundred  and  thirty-eight  and  six  hundred  and 
three,  sections  six  hundred  and  eleven  to  six  hundred  and  nine- 
teen, both  inelnsWe,  and  sections  six  hundred  and  thirty-«ix, 
eiarht  hundred  and  t^'cnty-seven  and  ten  hundred  and  fifteen  ol 
this  act  do  not  apply  to  an  action  or  a  special  proceeding  bronrht 
in  the  city  court  of  the  city  of  New  York,  or  before  a  justice 
thereof,  or  to  any  proceeding  therein.  Sections  thirty-two  hnn- 
dred  and  sixty-eiVht  and  thirty-two  hundred  and  sixty-nine  of 
this  act  do  not  apply  to  an  action  in  the  court,  proaecnted  as 
prescribed  in  article  third  c»f  this  title;  or  where  an  undertaking 
has  been   given  as  prescribed  in  section  thirty-one  hundred  and 
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sixty-fHre  of  thf*  net.  A  plErintiff;  in  im  aetkm  brei^bt  i&  the 
court,  who  has  an  ofllce  for  the  regular  tratHiaeti^fi  of  business 
m  person,  within  the  dty  af  New  York,  is  deemed  a  resident  of 
that  city,  within  the  meaning  of  sections  thirtr^two  hundred  aad 
sixty-eight  and  thirty-two  hundred  and  sixty-nine  of  this  ad 

2".  Ttke  provisions  of  section  ten  hundred  and  thirteen  of  the 
code  of  civil  procedure  are  hereby  made  applicable  to  and  binding 
upon  the  city  court  of  the  city  of  New  York. 

L.  1806,  ch.  954.    Sec  }  1013.    L.  1002,  ch.  41ft.    In  effect  8ept.  1»  1902. 

f  S161.  [Am'd,  1908.]  Time  fev  ••i^rtce  of  »otioe«  In  New 
Torik  elty  eovrt. 

The  time  for  personal  service  of  certain  notices,  in  an  action 
brought  in  the  court,  is  as  follows: 

1.  N"otice  of  justification  of  the  sureties,  in  an .  undertaking 
given  by  the  plaintiff,  as  security  for  the  defendant's  costs,  not 
more  than  two  days.  i 

2.  Notice  of  an  application  for  judgment  in  a  case  specified 
in  section  five  hundred  and  thirty-seven  of  this  act;  notice  of  a 
motion  to  strike  out  a  pleading,  in  a  case  specified  in  section  five 
hundred  and  thirty •^iglit  of  this  act;  notiee  of  an  applieatiott  for 
judgment  upon  the  defendant's  default,  or  of  the  execution  of  a 
reference,  or  writ  of  inquiry,  or  of  an  assessment  thereupon,  as 
prescribed  in  section  twelve  hundred  and  nineteen  of  this  act; 
not  less  than  two  days. 

3.  Notice  of  the  justification  of  bail,  not  less  than  two,  nor 
more  tlian  ten  days, 

4.  Notice  of  a  motion,  other  than  a  motion  specified  in  subdi- 
vision second  of  this  section,  not  less  than  foar  days;  but  the 
coart  or  a  justice  thereof  may,  upon  an  aflidavit  showing  grounds 
therefor,  prescribe  a  shorter  time,  by  an  order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of  law; 
notice  of  any  hearing,  the  time  for  serving  which  is  not  expressly 
prescribed  in  either  of  the  foregoing  subdivisions  of  this  section, 
or  elsewhere  in  this  title;  not  less  than  five  days. 

6w  Notice  of  taxation  of  costs,  not  less  than  two  davs;  except 
where  all  the  attorneys,  serving  and  served  with  the  notice, 
reside  or  have  their  offices  in  the  city  of  New  York,  in  which 
case,  one  day's  notice  is  sufficient. 

L.   1872,  ch.  629.  <|  5  and  14;  L.  1874.  cb.  645,  |  2:  L.  1875.  ch.  47^  S§  17 
and  50;  also,  8  51,  aubd.  10;  L.  1002,  ch.  KYff.    In  effect  Sept.  1,  1902. 

1 3163.    [A]n*d»  lOOX.]    Service  of  notice  of  trial}  llllngr   of 
mote  of  Isame. 

Notice  of  trial  of  an  issue  triable  at  a  term  of  the  court  may 
be  given  for  any  day  of  the  term.  A  note  of  issue  must  be  filed 
at  least  two  days  before  the  day,  or  the  commencement  of  the 
term,  for  which  the  notice  of  the  trial  is  given;  and  it  must^  in 
addition  to  the  matters  specified  in  section  nine  hundred  and 
seventy-seven  of  this  act,  state  the  day  or  the  term,  for  which 
the  notice  has  been  given.  But  this  and  the  last  section  do  not 
I  apply  to  a  case  where  special  provision  is  otherwise  made  iQ 
article  third  of  this  title. 

Jj,  lf74.  ch.  546,  I  2;  U  1902,  cb.  515.   In  effect  Sept.  1,  190^ 
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S  3103.  When  court  may  relieve  from  lmprlBoii.meAt. 

Where  it  satisfactorily  appears  that  a  party,  who  is  actually 
confined  in  jail,  by  virtue  of  an  order  of  arrest,  or  an  execution 
t' gainst  the  person,  issued  in  an  action  brought  in  the  court,  is 
physically  unable  to  endure  the  confinement,  and  that  he  cannot 
t,r»care  bail,  or  the  necessary  sureties  in  a  bond  for  the  jail 
liberties,  as  the  case  requires,  the  court,  or  justice  thereof,  may, 
in  its  or  his  discretion,  by  order,  direct  the  sheriff  to  release  him 
from  custody.  The  sheriff  must  obey  such  an  order.  After  such 
a  relcjise  from  an  execution  against  the  person,  another  execution, 
uv:nin*>t  the  i)erson  of  the  judgment  debtor,  cannot  be  issued  upon 
the  judgment;  but  the  judgment  creditor  may  enforce  the  judg- 
ment against  property,  as  if  the  execution,  from  which  the  judg- 
ment debtor  was  released,  had  been  returned  withouc  his  being 
la Pen. 
See  L.  1875,  ch.  470,  part  of  §  10. 

I  3164.  Money  I  ItoTv  paid  into  tlie  court. 

Money  paid  into  the  court,  pursuant  to  any  provision  of  this 
act,  must,  unless  the  court  otherwise  directs,  be  paid  directly  to 
the  chamberlain  of  the  city  of  New-York,  to  the  credit  of  the 
cause  in  which  it  is  paid. 

§  .ll&ia.  [Added,  l&OO.]     Fees  of  cleric  of  New  York  citr 
court. 

The  clerk  of  the  city  court  of  the  city  of  New  York  is  entitled 
to  receive  for  the  use  of  the  city  of  Now  Y^ork,  for  the  services 
performed  by  him  the  following  fees  and  none  other:  For  filing 
a  note  of  issue  for  the  general  or  equity  calendar,  three  dollars: 
for  entering  final  judgment  in  an  action,  including  the  filing  of 
the  judgment  roll,  fifty  cents;  and  ten  cents  in  addition  for  each 
folio  exceeding  ten,  contained  in  said  judgment.  For  filing  and 
exitering  an  order  directing  the  change  or  name,  one  dollar  for 
each  name  so  changed.  For  entering  any  other  order  or  an  inter- 
locutory judgment,  ten  cents  for  each  folio  exceeding  five.  For 
a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  olllce,  five  cents  for  each  folio.  For  filing 
and  entering  a  certificate  of  satisfaction,  of  a  judgment  twenty- 
five  cents  and  for  certifying  a  copy  thereof  twelve  cents.  For 
filing  and  entering  an  assignment  of  a  judgment  twenty-five 
cents,  and  for  certifying  a  copy  thereof  twelve  cents.  For  filin? 
and  entering  a  release  of  a  judgment  twenty-five  cents,  and  for 
certifying  a  copy  thereof  twelve  cents.  For  certifying  a  tran- 
script' of  the  docket  of  a  judgment  twelve  cents.  For  an  extract 
of  the  minutes  of  a  trial  ten  cents.  For  attesting  the  correctness 
of  the  copy  of  any  paper  or  record  on  file  in  his  office,  ten  cents 
for  each  folio.  For  a  certificate  other  than  herein  described, 
twenty-five  cents.  For  making  and  certifying  a  search  for  any 
paper  or  record,  one  dollar.  For  comparing  and  certifying  the 
printed  papers  on  appeal  from  an  order  or  judgment  taken  as 
prescribed  in  article  fourth  of  title  first  of  chapter  twenty  of  this 
act,  one  cent  per  folio  thereof.  But  where  the  attorneys  for  all 
the  parties  interested,  other  than  parties  in  default  or  against 
whom  a  judgment  or  a  final  order  has  been  taken,  and  is  not 
appealed  from,  stipulate  in  writing  that  a  paper  is  a  copy  of  any 
paper  whereof  a  certified  copy  is  required  by  any  provisions  of 
this  act,  the  stipulation  takes  the  place  of  a  certificate,  as  to  the 
parties  so  stipulating,  and  the  clerk  is  not  required  to  certify  the 
same,  or  entitled  to  any  fees  therefor.  And  the  paper  so  proTwi 
by  stipulation  shall  be  received  by  the  clerks  of  all  the  «ourts 
and  by  the  courts  and  shall  be  used  or  filed  with  the  same  force 
and  effect  as  if  certified  by  a  clerk  of  the  court. 
Added  L.  1006,  ch.  273.    In  offect  Apr.   19,  1006. 
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ARTIOUB  SKCOND. 

Provigions  exdtuively  applicable  to  the  proceedings,  other  than 

appeals,  in  an  ordinary  action, 

8«e.  8165.  SommoiM. 

8106.  Time   for   serylce  of  pleading!,    etc. 

8167.  Enforcement  of  certain  Judgments  In  faror  of  working  women. 

8168.  Time  for  non-acceptance  and  Justification  of  bail,  etc. 

8169.  I^roof  necesaary  to  obtain  warrant  of  attachment. 

8170.  Service  of  Bummons  withoat  the  city,  or  by  publication. 

8171.  Commlaslon   to   take   testimony. 

8172.  Court  may  refer  queation  arising  npon  a  motion. 

8173.  Time   for   filing   decision    upon   a    trial   by   tne    court.    Id.;    when 

sufficient. 

8174.  Oounterclaims. 

3175.  Perishable   property  may  be  sold. 

817CL  Portion  of  verdict,   etc.»   may   be  remitted. 

I  B165.  Snmmoias. 

The  summonB,  in  an  action  brought  in  the  court,  mnst  state  that 
the  time^  within  which  the  defendant  must  serve  a  copy  of  his 
answer,  is  six  days  after  the  service  thereof,  exclusive  of  the  dajr 
of  service;  except  in  one  of  the  following  cases: 

1.  A  justice  of  the  court  may,  upon  satisfactory  proof,  by 
affidavit,  that  either  the  plaintiff  or  the  defendant  resides 
without  the  city  of  New- York;  or,  where  there  are  two  or 
more  plaintiffs,  or  two  or  more  defendants,  that  all  the 
plaintiffs  or  all  the  defendants  reside  wituout  that  city, 
direct,  by  an  order,  that  the  defendant  be  summoned  to 
answer  within  a  shorter  time,  specified  therein,  not  less  than  two 
days  after  the  service  of  the  summons,  exclusive  of  the  day  of 
service;  whereupon  the  summons  must  correspond  to  the  order. 
The  order  must  be  indorsed  upon  or  annexea  to  the  summons; 
and  a  copy  thereof  must  be  delivered  with  a  copy  of  the  sum- 
mons. The  justice  may,  in  his  discretion,  as  a  condition  of  grant- 
ing the  order,  require  the  plaintiff  to  give  an  undertaking,  with 
one  or  more  sureties,  to  the  effect  that  the  plaintiff  will  pay  any 
judgment  which  may  be  rendered  against  him  in  the  action,  not 
exceeding  a  sum  specified  in  the  undertaking,  which  must  be  at 
least  two  hundred  dollars. 

2.  Where  an  order,  directing  service  of  the  summons  without 
the  city  of  New-York^  or  by  publication,  is  granted,  the  summons 
must  state  that  the  time,  within  which  the  defendant  must  serve 
a  copy  of  his  answer,  is  ten  days  after  service  thereof,  exclusive 
of  the  day  of  service.  If  a  summons,  requiring  the  defendant  to 
answer  within  a  shorter  time,  has  been  issued,  as  prescribed  in 
this  section,  before  an  order  specified  in  this  subdivision  is  grantod, 
the  justice  granting  such  an  order  may  direct  that  the  summons 
be  amended  accordingly,  and  thereupon  the  summons  published, 
or  served  without  the  city,  pursuant  to  the  order,  must  correctly 
state  the  time. 

L.  1872.  ch.  29.   {6:  L-   1874.   ch.  546.   {  1. 

I  S1.66.  Time  for  service  of  pleadlnflrsy  eto. 

The  time,  within  which  a  dofondant  in  a  case  specified  in  sec- 
tion 479  of  this  act  must  domnnd  a  copy  of  the  complaint,  and  the 
time  within  which  the  plaintiff  must  serve  the  same,  after  a  de- 
mand thereof,  as  prescribed  in  that  soction,  and  the  time,  within 
which  a  copy  of  a  pleading,  snbsrqnpnt  to  the  complaint,  must  be 
served,  after  the  service  of  a  copy  of  tlic  in-ccediiig  plojulinj?,  is  the 
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■ame  number  of  days,  as  stated  ia  the  aummons,  within  which 
ttie  defendant  is  required  to  serve  a  copy  of  his  answer,  after 
wtTice  of  the  aumiuoQa.  But,  excei>t  as  otherwise  pJceacHte4  iB 
section  3185  of  this  iict,  a  defendant,  arreate^  hefore  answer,  has 
ten  days  after  the  arrest,  within  which  to  demand  a  copy  of  th« 
complaint  or  to  serve  a  copy  of  his  answer,  as  the  <HUie  rt^niress 
and  judgment  must  be  stayed  accordin^^. 

§  :U67»  [Repealed  by  L,  1007,  eh.  707.1 

I  ZlQSm  Time  for  Mon*»«c«pt«A«e  at»4  |v«tlfleitM«Jft  of  fcatl, 
etc. 

The  time  for  taking  certain  proceedinKS,  in  an  action  broii^bt  in 
the  court,  is  as  follows: 

1.  Service  of  notice  of  non-ncceptanco  of  bail,  within  fire  days 
after  the  delivery,  to  the  plaintiff's  attorney,  of  certified  copies  of 
the  order  of  arrest,  return,  ond  undertalting,  as  prescribed  In  sec- 
tion 577  of  this  act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five  days 
after  service  of  the  notice  specificcl  in  subdivision  first  of  this 
section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  under- 
taking given  by  the  plnintfflP,  as  security  for  .the  defendant's  costs 
within  two  days  after  service,  upon  the  defendant's  attorney,  of  a 
written  notice  of  the  filing  tneroof;  and  service  of  notice  of  the 
jnstification  of  the  same,  or  new  sureties,  within  two  days  after 
service  of  the  notice  of  exception. 

E.  1879,  Qh.  479.  ||  19  and  17;  also.  |  51.  BJibd.  9. 


8109.    [Aaa'd,  1N&9.]    Proof  neceanary  to  oMatn  "wmrrmmt 
attaeKmeiit. 

In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachnnent 
airainst  property,  he  must  show  by  affidavit,  to  the  satisfaction 
of  the  justice  granting  it,  that  a  suificient  cauae  of  action  exists 
against  the  defendant,  to  recover  damages  for  one  or  more  causes 
specified  in  section  six  hundred  and  thirty-five  of  this  act,  to  an 
amount  stated  in  the  affidavit,  which,  if  the  action  La  to  recoTer 
damages  for  breach  of  contract,  must  be  stated  over  and  above 
all  counterclaims  known  to  the  plaintiff;  and  also  that  the  case 
is  within  one  of  the  ff>llowlng  subdivisions: 

1.  That  the  defendant  is  a  foreign  corporation,  or  being  a 
natural  person  is  not  a  resident  of  the  State. 

2.  That  the  defendant,  being  an  adult  and  a  resident  of  the 
borough  of  Manhattan  in  the  eitj'  of  New  York,  has  departed 
from  the  State,  with  intent  to  defraud  his  creditors,  or  to  avoid 
service  of  the  summons,  or  keeps  him.(»elf  concealed  therein,  with 
like  intent;  or  thot,  after  proper  and  diligent  effort  to  aacertaln 
the  place  of  the  sojourn  of  such  a  resident  adult  defendant,  the 
same  cannot  be  ascertained. 

3.  That  the  defendant,  being  an  adult,  has  removed,  or  is  nboat 
to  remove,  property  from  the  State,  with  intent  to  defraud  hia 


ftbottt  <bo  anfiigA,  dispose  «f,  mt  «ecre<ie  property,  witb  the  like 
Ditetil. 

4.  Tlmt  tbe  defendaot,  heiag  un  «didt  and  a  resident  of  that 
borough  has  beeoa  <;o&tiiiue«isl7  ^th<eat  the  United  States  joore 
than  six  months  nest  before  the  gvaaitiiig  of  the  warrant,  and  has 
not  made  a  desijrnation  of  a  person  upon  whom  to  serre  a  sum- 
mfm^  In  Ms  tiemlT,  fts  fyretfcrfhed  in  8e<?tioii  tanr  tmndred  and 
thirty  of  this  act;  or  a  designation  so  made  so  Itmgefe  remains  in 
force. 

8MJL.  1881,eb.M.|f8^Mju>d47;  L.  1892, 4b.  OB ;  flM»  also.  L.  ISTO.  cb.  U6 ;  L.  18M, 
eb.  39B.    In  effect  Sept.  1. 18W. 

i  dltO.  S^ririee  Of  •ii<attoiift  ^nltlkoirt  tbe  eltr,  ov  Ht  p«b« 
Ucittion« 

An  otder,  directing  the  service  «f  a  sununonB,  either  without 
tbe  city  of  New-York,  or  by  publication,  may  be  granted  by  the 
eowt,  <ot  by  a  justice  thereof;  but  ^only  in  a  case,  where  a  war- 
rant of  attachment  has  been  issued,  as  pifescribed  in  the  last 
section,  and  personal  service  of  the  summons  cannot  be  made, 
with  due  diligence,  within  that  city.  The  plaintiff,  wben  he  ap- 
plies for  such  an  order,  must  show  by  affidavit,  to  the  satisfaction 
it  the  court  or  justice,  that  the  case  is  within  this  section.  Where 
an  order  is  granted,  as  prescribed  in  this  section,  service  ot  the 
summons  w^ithout  that  city  may  be  made,  as  directed  in  the 
order,  either  within  or  without  the  State.  Sections  440  to  44.'». 
both  inclusive,  axid  sections  658,  707,  and  708  of  this  act  apply 
to  the  service  or  publication,  pursuant  to  such  an  order,  and  to 
the  proceedings  relating  to  the  same,  and  subsequent  thereto; 
sul)stituting  the  words,  '*  the  city  of  Kew-York  ",  in  place  of  the 
words,  "the  State*'  wherever  the  latter  words  occur.  If  the 
defendant  is  a  resident  of  the  city  of  New- York,  the  order  must 
also  direct  that  a  copy  of  the  summons,  complaint,  and  order  be 
left  at  his  residence,  specifying  it,  with  a  person  of  suitable  ngi* 
and  discretion,  if,  upon  reasonable  application,  admittance  citn 
be  obtained,  and  such  a  person  found  who  will  receive  it;  or,  if 
admittance  cannot  be  so  obtained,  nor  such  a  person  found,  by 
affixing  the  same  to  the  outer  door  of  the  residence  so  specified. 

L.  1874.  cb.  EM6,   I  S.    See,  alao,  $  438.  ubd.  3,  ante. 

I  8171.  CosiBilsslon  to  take  testlsftoiiT* 

The  application,  to  the  court,  of  article  second  of  title  third 
of  chapter  ninth  of  this  adt,  is  subject  to  the  following  qualifica- 
tions: ^ 

1.  The  words,  "the  city  and  county  of  New-York,  or  either 
of  the  counties  of  Richmond,  Kings,  Queens,  or  Westchester*', 
must  be  regarded  as  substituted,  in  place  of  the  words,  "^e 
State ",  wherever  those  words  are  used  in  that  article,  with 
respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can  be  set- 
tled only  by  a  justice   of  the  court. 

3.  A  commission,  or  order  to  take  depositions,  issued  or  granted, 
pursuant  to  that  article,  may  be  executed  either  within  or  with- 
out  the  State. 

L.  1862,  cb.  880.  9  8-    ^^  »te,  f  887. 

843 


§§  817»-76  CITY  OOURT  OF  N.  k.  c.  20, 1. 1.  a.  % 

I  317S.  Court  ntmy  refer  aiie»tion  arising  «pom  a  aftotion* 

The  court  may,  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  by  order,  direct 
a  reference,  to  determine  and  report  upon  a  question  of  fact, 
arising  upon  a  motion,  in  any  stage  of  an  action. 

L.  1875,  cb.  479.  I  55.    See  ante,  fi  887. 

S  3173.  Time  for  llliav  deciwioa  apoa  a  trial  br  tbe  eoart. 
Id.)  '«Tlien   safficleat. 

The  time  within  which  the  decision  of  the  court  must  be  filed, 
in  a  case  specified  in  section  1010  of  this  act,  is  ten  days  after 
the  cause  is  fiually  submitted.  The  decision  of  the  court,  in  a 
case  specified  in  section  1022  of  this  act,  is  sufficient  if  it  directs 
the  judgment  to  be  entered  thereupon;  but,  if  so  required  by  a 
party  appealing,  the  justice  by  whom  tne  decision  was  made, 
must,  within  ten  days  after  the  appeal  is  perfected,  and  notice 
thereof  and  of  the  requirement  is  given  to  him,  make,  and  file 
with  the  clerk,  a  saecial  decision,  stating  separately  the  facta 
found,  and  the  conclusions  of  law. 

L.    1872.    ch.    629,    {  4. 

I  8174.   Conaterclaims. 

A  counterclaim,  specified  !n  subdivision  second  of  section  501 
of  this  act,  cannot  be  interposed,  in  an  action  brought  in  the 
court,  unless  it  is  of  such  a  nature,  that  the  court  has  Jurisdiction 
of  an  action  founded  thereupon;  except  that,  in  an  action  brought 
by  an  executor  or  administrator,  any  counterclaim  may  be  inter- 
posed, which  could  be  interposed,  in  a  like  action,  brought  in  the 
supreme  court.  A  counterclaim  may  be  interposed,  in  an  action 
brought  in  the  court,  without  respect  to  the  amount  thereof; 
and  judgment  thereupon,  in  favor  of  the  defendant,  may  be 
rendered  for  any  sum. 

{  8175.  periiiliable  property  may  be  sold. 

Whore  perishable  property  has  been  levied  upon,  by  virtue  of 
an  execution  or  warrant  of  attachment,  the  court  may,  upon  the 
application  of  the  officer  making  the  levy,  by  order,  direct  the 
sale  thereof,  at  such  a  time,  and  upon  such  a  notice,  as  it  deems 
proper;  and  thereupon  the  property  must  be  sold  accordingly. 

L.   1874,   ch.  545,    S  6. 

§  3170.  Portioa  of  verdict,  etc.,  may  be  remitted. 

A  party  to  whom  a  sum  is  awarded,  upon  a  trial,  an  assess- 
ment of  damages,  or  the  execution  of  a  reference  or  writ  of  in- 
quiry, may  remit  any  i>ortion  thereof,  and  take  judgment  for  the 
residue. 

.lee  L.  18B7,  cb.  844,   f  49. 
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article:  third. 

Provisions  exdusively  applicable  to  the  proceedings^  other  than 

appeaU^  %n  certain  marine  causes. 

See.  3177.  Arrest  in  certain   marine  causes.    Coort  may  regulate   by  general 
rules. 

8178.  Id.;  contents  of  order  of  arrest. 

8179.  Id.;  proceedings  on  arrest. 

3180,  8181.  Id.;   ball  or  deposit  before  return. 
3182.  Id.;   ball  or  deposit  after  return. 

8183.  Id.;  when  and  bow  defendant  to  remain  in  custody. 

8184.  Id.;  return  of  summons,   etc. 

8185.  Id.;  proceedings  after  return. 
3180.  Id.:  trial. 

8187.  Ordinary  action  may  be  brought  for  like  cause. 

{  817T.  Arrest  In  certain  marine  eanses.  Court  max  reirii- 
tete  bT  areneral  rules. 

In  an  action  specified- in  etibdiTision  second  of  Rpction  317  of  this 
act,  the  plaintili  may  apply. for  an  order  of  arrest,  to  accompany 
the  summons,  in  the  form  and  to  the  effect  specified  in  the  next 
section.  If  such  an  order  is  pranted,  the  proceedings  in  the  actioF 
mast  be  conducted  as  prescribed  in  this  article.  The  justices  of 
the  court,  or  a  majority  of  them,  may,  from  time  to  time,  by.  one 
or  more  general  rules,  Attested  by  the  hands  of  the  justicec 
making  the  same,  and  filed  with  the  clerk,  regulate  the  manner 
in  -which  an  application  for  such  an  order  may  be  made,  and  th*^ 
cases  in  which  an  undertaking:  may  be  dispensed  with.  TTntil 
regulations  are  so  established,  the  justice  to  whom  the  applica- 
tion is  made,  may,  in  his  discretion,  require  or  dispense  with  an 
undertaking  thereupon. 

See  li.  1872,  ch.  629,  part  of  {  6. 

f  3178.  Id«f  eontents  of  order  of  arrest* 

The  order  of  arrest,  granted  as  prescribed  in  the  last  section, 
mnst  require  the  sheriff  to  arrest  the  defendant,  and  to  bring 
him  forthwith  before  the  court,  at  the  chambers  thereof;  or  if. 
when  he  is  arrested,  the  court  is  not  in  session  at  chambers,  to 
hold  him  to  bail,  in  a  sum  specified  in  the  order,  for  his  personal 
attendance  at  the  opening  of  the  court,  on  the  next  d;iy  there- 
after, when  it  is  in  session  at  the^chambers  thereof.  The  ordor 
mnst  also  direct  that  the  defendant  be  summoned  to  nnswer  the 
complaint  in  the  action  forthwith.  Thereupon  the  summons  must 
conform  to  the  order. 

See  R.  li.  1813.  883-3S9.  {{  110,  111.  118,  119,  120,  121,  123.  124,  127-130; 
also.   U  1872,  cb.  629,  |  5. 

S  81T9.  Id.)  proeeedlnsrs  on  arrest. 

The  sheriff,  upon  arresting  the  defendant,  by  virtue  of  such  an 
order  must,  at  the  same  time,  serve  upon  him  the  summons:  and 
also  a  copy  of  the  order  of.  arrest,  and  of  the  papers,  upon  which 
it  was  granted.  He  must  forthwith  bring  the  defendant  l)efore 
the  court,  at  the  chambeia?  thereof;  if  the  court  is  then  in  ses- 
sion at  chambers;  otherwise,  unless  bail  is  given,  as  prescribed 
in  the  next  section,  he  must  take  the  defendant  to  the  jail  of  the 
rfty  and  county  of  New- York,  for  the  confinement  of  prisoners 
hi  civil  causes.  The  keeper  thoroof  must  confine  the  defendant 
therein.  On  the  next  day  theronftor,  when  the  court  is  in  session 
at  chambers,  the  sheriff  must  take  the  defendant  from  the  jail, 
and   bring  him  before  the  court. 
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I  S180.  Id.  I  ball  or  deposit  before  return. 

The  defendant  may  giye  baii,  by  ddiTering  to  the  sheriff  a  writ- 
ten undertaking  to  the  plaintilf,  in  the  sum  specified  iu  the  order 
if  arrest,  executed  by  one  or  more  sureties,  to  the  effect  that  the 
defendant  will  attend  in  person  at  the  opening  of  the  court,  at 
the  chambers  thereof,  on  the  next  day  thereafter  when  it  is 
there  in  session;  or  ne  may  deposit  with  the  sheriff  the  sum 
ipecified  in  the  order  of  arrest.  In  either  caae,  ike  aberiff  muat 
forthwith  release  him  from  custody. 

§  3181.  Tbe  same. 

Where  bail  is  given,  as  prescribed  in  the  last  sectMn,  the  officer 
taking  the  acknowledgment  of  the  undertaking  mnst,  if  the  sher- 
iff so  requires,  examine  under  oath,  to  a  reasonaJ^le  extent,  the 
persons  offering  to  become  bail,  concerning  their  property  and 
their  circmnstaneeB.    The  liefCTiaant  may  giTe  bait,  or  fuake  the 
deposit,  immediately  upon  his  arrest,  at  abf  hour  of  the  day  «r        \ 
night;  and  he  must  have  reasonal^  opportuaity  to  seek  for  and 
to  procure  bail,  before  being  committed  to  jail.    Where  a  depoilt 
is  made,  the  money  deposited  must,  before  the  expiration  of  the        { 
next  day  thereafter,  not  being  Sunday  or  a  public  holiday,  be        j 
paid,  by  the  sherilt,  into  couit,  to  the  credit  of  the  actiou,  as        ! 
prescribed  iu  section  31G4  of  this  act.  | 

I  8182.  Id.)  ball  or  deposit  after  return. 

At  any  time  after  the  return  of  the  sheriff,  and  before  final 
judgment,  a  justice  of  the  court  may  admit  a  defendant  in  coa- 
tody  to  bail,  or  allow  him  to  nsuike  a  deposit;  and  may  direct  hii 
release,  upon  his  giving  bail,  or  making  liie  deposit  accordingly. 
The  sum  to  be  deposited,  or  the  sum  specified  in  the  undertaldng 
of  the  bail,  must  be  fixed,  and  the  sureties  in  the  undertaking 
must  be  approved,  by  the  justice;  who  must  be  satisfied,  by  their 
examination,  or  by  other  proof,  reepecttng  'tiietr  —ffinirnry.  The 
undertaking  must  be  to  the  effect  that  the  defendant  wiU,  at  all 
times,  render  himself  amenable  to  any  mandate  which  Biay  he 
issued,  to  enforce  a  final  judgment  against  him  in  the  action. 
Article  fourth  of  title  fifst  of  chapter  seventh  of  this  act,  applies 
where  bail  is  given  as  presccibed  in  this  or  the  lafit  aection. 

I  3183.  Id.)  Trben  and  bo«r  defendant  to  renanln  In 
enatody. 

Unless  bail  is  given,  or  a  deposit  is  made,  a6  prescribed  in  the 
Inst  three  sections,  the  defendant  must  remain  la  the  iail  ^ 
virtue  of  the  order  of  arrest,  until  final  jiudgment  in  the  action; 
and,  if  the  judgment  is  against  the  defendant,  until  tite  return 
of  an  execution  against  property,  issued  thereupon.  But  the 
court  must  direct  him  to  ne  bronprht  into  court,  at  fhe  time  ef 
the  trial;  and  it  may,  in  its  discreticm,  direct  him  to  be  Iffenght 
into  court  at  any  other  time.  In  either  case,  he  mnat  be  tnltea 
from  the  jail,  and  brought  into  court  aaccoxdkm^. 

f  8184.  Id.)  vetmna  of  •nnrmoma,  e^ 

The  sheriff,  after  serving  the  Humrmons  and  executing  Cbe 
order  of  arrest,  must  make  a  full  return  of  his  'piocwedinga  Itere- 
opon,  to  the  court  nt  chnmherR.  The  return  must  l*e  made  tor^it' 
with,  unless  the  court  is  not  then  in  session  at  tyhaiubei'a,  in 
which  case,  it  must  be  made  immediately  after  the  openlnir 
Cbe  CQttrt,  on  the  first  day  thereafter,  when  It  la  tiiere  in 
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If  the  def<«idant  has  given  bail,  the  undertaking  ot  the  bail  must 
be  returned,  U>  be  delivered  to  the  plaintiff  when  the  court  so 
directs. 

9  3185.  Id.)  proceedlngra  after  return. 

Unless  both  parties  sooner  appear,  the  court  must  watt  one 
hour  after  the  return;  or,  if  the  defendant  has  given  bail,  one 
hour  after  the  opening  of  the  court.  As  soon  after  the  parties 
appear,  or  after  the  expiration  of  the  hour,  as  the  business  upon 
which  the  court  is  then  engnj?ed  will  permit,  the  court  must  take 
up  the  cause.  If  the  plaintiff  does  not  then  appear,  a  judgment 
dismissing  the  complaint,  with  costs,  must  be  rendered.  If  the 
defendant  does  not  then  attend  in  i)ei'son,  the  plaintiff  must 
then  make  his  complaint,  and  the  defendant's  default  must  be 
entered.  If  the  plaintiff  appears  and  the  defendant  attends  in 
person,  the  pleadings  must  then  be  made,  and  issue  must  be 
joined.  The  pleadings  may  be  oral  or  written;  if  they  are  oral, 
the  clerk  must  enter  the  substance  thereof  in  the  minutes.  If 
either  party  desires  a  trial  by  a  jury,  he  must  demand  the  same, 
at  the  time  of  the  joinder  of  issue;  otherwise  the  issuo  must  be 
tried  by  the  court,  without  a  jury. 

§  8186.  Id.  I  trial. 

Where  a  trial  bj-  jury  is  duly  demanded,  the  court:  at  cham- 
bers must  direct  the  issue  to  be  tried,  at  a  trial  term,  upon 
such  notice  as  it  deems  proper,  or  without  notice;  it  may  alsc 
direct  that  the  action  'have  a  preference  upon  the  day  calendar, 
either  genernlly  or  for  a  particular  day;  and  it  may  give  such 
direction  as  it  deems  proper,  with  respect  to  tiling  a,  note  of  issue. 
Where  a  trial  by  jury  is  not  duly  demanded,  or  where  the  de- 
fendant is  in  default,  the  evidence  must  then,  or  at  such  subse- 
quent time,  either  at  chambers  or,  at  a  trial  term  or  special  term, 
as  the  court  at  chambers  nppoints,  be  given;  and  tliereupon  final 
judgment  must  be  rendered.  But  the  issue  must  be  appointed  to 
be  triefl,  within  six  days  after  the  joinder  thereof,  unless  both 
parties  assent  to  a  longer  time;  or  a  trial  by  jury  is  demanded, 
and  there  is  no  term  of  the  court,  at  which  it  can  be  had,  within 
that  time.  The  trial  cannot  be  adjourned,  without  the  consent 
of  both  parties,  beyond  three  calendar  months  from  the  joinder 
of  issue. 

I  8187.  Ordinary  action  may  be  br^wbt  for  like  oanae. 

This  article  does  not  prevent  the  plaintiff  from  commencing, 
and  conducting  in   the  ordinary   manner  an   uction,   for  a   cause 
specified  in  subdivision  second  of  section  317  of  this  act. 
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article:  fourth. 

Appeals. 

(Amended,  1902.) 

Sec.  3188.  Appeal  from  a  Judgment. 
3189.  Idem;  from  an  order. 
3100.  Time  to  app<'al  and  proeeedlngs  thereupon. 

3191.  Api>eal    to   appellate    division   of   the   sapreme   court   and  Ib    what 

cases. 

3192.  Idem;   proceedlnnns  rci^ulated. 

3193.  Idem;  within  what  time. 

3194.  Idem;  determination  upon   appeal,   how  enforced.  Idem;  where  n«w 

ttu>  ••«t  srope.-j^-  jrranted. 

I  8188.    [Am'd,  189S,  1902.]    Appeal  from  a  Jndffmeiit. 

An  appeal,  to  the  aupreme  court  maj'  be  taken  from  a  final  or 
interlocutory  judgment  rendered  in  the  city  court  of  the  city  of 
New  York  in  a  case  where  an  appeal  may  be  taken  to  the  appel- 
late division  of  the  supreme  court  from  a  final  or  interlocutory 
judgement  rendered  in  the  aupreme  court  as  prescribed  in  section 
thirteen  hundred  and  forty-six  and  section  thirteen  hundred  and 
forty-nine  of  this  act. 

L.  1853,  ch.  617.  S  S;  L.  1872.  eh.  629.  U  9  and  11;  L.  1896.  ch.  946;  L.  IMS. 
oh.  61i.    In  effect  Sept.   1,   1902. 

f  8180.    [Am'd,  1895,   1002.]    Idem;  from  an  order. 

An  appeal  to  the  supreme  court  may  also  be  taken  from  an 
interlocutory  judgment  rendered,  or  an  order  made  at  chamberis 
or  at  a  special  term  or  a  trial  term  of  said  city  court,  or  from  an 
order  made  by  a  judge  tiiereof  out  of  court,  in  a  case  where  an 
appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
court  from  an  interlocutory  judgment  rendered,  or  an  order  made, 
in  like  manner,  as  prescribed  in  sections  thirteen  hundred  and 
forty-seven,  thirteen  hundred  and  forty-eight  and  thirteen  hun- 
dred and  forty-nine  of  this  act.  Upon  such  an  appeal  the  supreme 
court  shall  have  full  power  to  review  any  exercise  of  discretion 
by  the  court  or  judge  below. 

L.   1872,  ch.   629,   M  9  and  10;  L.  180R,  ch.  946;  L.   1902.  ch.  516.    In  effect 
Sept.  1,  1902. 

I  31 OO.  [Am*d,  1002.1  Time  to  appeal  and  proceedings 
thereupon. 

An  jii>poal,  authorized  by  either  of  the  last  two  sections,  must 
be  taken  witliin  tiMi  days  after  service  of  u  copy  of  the  judgment 
or  order  nitpealed  fnmi,  and  a  written  notict'  of  the  date  t>f  the 
entry  thereof.  In  every  othf.'r  respect,  titles  first,  third  aiul  fourth 
of  chapter  twelfth  of  this  act,  so  far  i\»  the  Kanie  are  :ippli«*able 
thereto,  apply  to  and  gov«M*n  an  appeal,  takon  as  prencribed  iu 
either  of  the.  last  two  sections. 

L.  1902,  eh.  5ir».     In    effect  S.-pt.  1,  1902. 

I  81  »1.  rAm*d.  18»n,  1fN)2.]  Appeal  to  tbe  appellate 
dlviMlon    of    the    supreme    court;    In    what    eases. 

An  appeal  to  the  appellate  division  of  the  supreme  ('fuirt  hi  the 
first  judicial  dei)artiiient  may  be  taken  from  the  judgment  or 
order  entered  upon  the  determination  of  an  appeal  taken  as  pre- 
scribed in  section  thirty-one  hundred  and  eighty-eight  and  thirty- 
one   hundred   and   eighty-nine   of  tliis   act,   provided  such   appeal 
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be  allowed  by  order  made  at  the  term  at- which  such  appeal  was 
determined  or  At  the  term  next  after  judgment  is  entered  upon 
such  determination  and  provided  further  that,  where  such  appeal 
is  from  an  order  granting  a  new  trial  upon  a  case  or  exceptions, 
the  appellant  must,  with  his  application  for  leave  to  appeal,  file 
an  assent  on  his  part  that,  if  the  order  is  affirmed,  judgment 
absolute  may  be  rendered  against  him. 

Co.  Proc,  8  352:  L.  1874,  cb.  545,  f  9;  L.  1895,  ch.  946;  L.  1902,  ch.  615. 
In  effect  Sept.  1,  1902. 

5  3102.  rAin*d,  1902.]  Practice  and  proceedlniT*  on  appeal 
to  appellate  division  of  Mnpreme  court. 

Titles  first,  third  and  fourth  of  chapter  twelve  of  this  act,  so 
far  as  the  same  are  applicable  thereto,  apply  to  and  govern  an 
appeal,  taken  as  prescribed  in  the  last  section,  except  as  otherwise 
expressly  prescribed  in  the  next  two  sections. 

See  L.  1874,  cb.  545,  {  0;  L.  1002,  cb.  515.   In  effect  Sept.  1,  1902. 

i  3193.    [Am*dr  1895,  1902.]    Idem;  wltbln  nvlkat  time  talcen. 

An  appeal,  authorized  by  section  thirty-one  hundred  and  ninety- 
one  of  this  act,  must  be  taken  within  twenty  days  after  the  ser- 
vice of  a  copy  of  the  order  allowing  such  appeal  and  a  written 
notice  of  the  date  of  the  entry  thereef. 

L.  1885.  cb.  946;  L.  1902,  ch.  516.    In  effect  Sept.  1,  1902. 

i  3194.  [Ani*d,  1902.1  Idem;  determination  npon  appeal, 
lioifv  enforced.  Idem;  'where  ncvF  trial  fra*  properly 
Srranted. 

The  judgment  or  order  of  the  appellate  court  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an 
appeal  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tions, .  if  the  appellate  court  determines  that  no  error  was  com- 
mitted in  granting  the  new  trial,  it  must  render  judgment  abso- 
lute upon  the  right  of  the  appellant:  and  thereupon  an  assessment 
of  damages,  or  any  other  proceedings,  requisite  to  render  the 
judgment  effectual,  may  be  had  in  the  city  court  of  the  city  of 
New  York. 

L.  1002,  cb.  516.    In  effect.  Sept.  1,  1902.  < 

%  3]9f-a.  (Added,  1964.]  Appeals  froni  the  city  court  of 
tUe  city  of  Neiv  York. 

Where,  on  an  appeal  from  a  judgment  or  order  taken  as  pre- 
Kcribed  in  article  fourth  of  title  first  of  chaptpr  twenty  of  this 
act,  a  party  shall  present  to  the  clerk  a  printed  copy  of  the  judg- 
ment roll  or  order  appealed  from,  it  shall  be  the  duty  of  the 
clerk,  as  required,  to  compare  and  certify  the  same,  for  which 
service  the  clerk  must  receive,  for  the  use  of  the  city  of  New 
York  a  fee  at  the  rate  of  one  cent  per  folio.  Where  the  attor- 
neys for  all  the  parties  interested,  other  than  parties  in  default, 
or  against  whom  a  judgment  or  a  final  order  has  been  taken, 
and  is  not  appealed  from,  stipulate  in  writing  that  a  paper  is  a 
copy  of  any  paper  whereof  a  certified  copy  is  required  by  any 
provisions  of  this  act,  the  stipulation  takes  the  place  of  a  certifi- 
cate, as  to  the  parties  so  stipulating,  and  the  clerk  is  not  required 
to  certify  the  same,  or  entitled  to  any  fees  therefor.  And  the 
paper  so  proved  by  stipulation  shall  be  received  by  the  clerks  of 
all  the  courts  and  by  the  courts  and  shall  be  used  or  filed  with 
the  same  force  and  effect  as  if  certified  by  a  clerk  of  the  court. 

L,  1904,  ch.  4.'W).     In  effect  Sept.   1,   1004. 

§  8195.  [Repealed  Jan.  1,  1806;  L.  1895,  ch.  W6.j 
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§§  ai96-«200  MAYOR'S  AND  c.  20.  t, 

TITLE  n.  , 

The  ma3ror'fl  court  of  the  city  of  Hudson,  and  the  recordc  *^ 
courts  of  the  cities  of  IXtica  and  Oswego. 

fMnr'^r's  Court  of  City  of  ITinlRon  superseded  by  CitT  Court 
«  tl.o  City  of  Hudson  by  L.  1895,  ch.  751,  §§  127-142.'] 

Sec.  tlM.  ClTll   Jurlidlctton   prescribed. 

3107.  Ortain  pending  actions,  etc.,  transferred  to  iiupremc  court. 
3198.  IcT. :    ceitnln   papers,   etc.,  to  be  transmitted   to  tnuinty  vlerk. 
31UI).  I'owei-  of  supreme  court,   in  actions,   etc..  bo  transferreo. 
32CX).  Pi-oceedlnprs    in   case   of   judge's  disability. 

3201.  Service   of   subpoenas. 

3202.  KfTect   of   this  title    limited. 

§  3190.   Civil  Jurindlction   prpnorlbed. 

Tbe  civil  jurisdictioa  of  the  mayor's  court^  of  the  city  of 
Hudson,  the  recorder' .s  court  of  tbe  city  of  Utica,  and  the  re- 
corder's court  of  tlie  city  of  Oswepo.  extends  only  to  an  action 
whereof  jurisdiction  is  expressly  conferred  upon  the  court,  by  a 
provision  of  a  statut'?  incorporating,  or  otherwise  specially  re- 
lating to  the  government  of,  the  city  wherein  the  court  is  located. 
Co.   Proc.,   f  33. 

f  319^'.  Certain  pendinir  aeiioniiy  etc.,  transferred  to  ■«- 
preme  conrt. 

Every  civil  action,  now  pending  in  either  of  those  courts,  other 
than  an  action  specified  in  the  last  section,  is  hereby  transferred 
to  the  supreme  court;  and  the  subsequent  proceedings  therein, 
before  and  after  the  judgment,  must  be  the  same,  as  if  the  action 
had  been  commencetl  in  the  supreme  court. 

I  3108.  Id.t  certain  papers,  etc.,  to  be  trsnsnftitted  to 
county  clerk. 

All  judgment-rolls,  and  other  records,  and  all  books  and  papers, 
relating  exclusively  to  civil  actions,  other  than  an  action  Bpecifie<l 
in  the  last  section  but  one,  now  remaining  in  either  of  those 
courts,  must  be  delivered  by  the  clerk  thereof,  or,  if  there  is  no 
clerk,  by  the  judge  or  other  oflicer,  having  the  custody  thereof. 
to 'the  clerk  of  the  county  in  which  tho  court  is  located,  to  be 
preserved  among  tho  records  of  his  office.  The  expense  of  so 
doing  is  a  county  charge, 

I  3100.  Power  of  sapreme  conrt,  in  actions,  etc.,  so 
transferred. 

The  supreme  court  may  review,  enforce,  vacate,  or  amend  a 
final  judgment  heretofore  rendered  by  either  of  those  conrtg,  in 
A  civil  action,  other  than  nn  action  specified  in  section  3196  of 
this  act,  with  like  power  and  effect,  as  the  court  in  which  it  was 
commenced  might  have  so  done,  if  this  act  had  not  been  passed. 

9  3200.  Proceedlngrs  in  case  of  Jndare's  disabilltr* 

The  county  court  of  tho  county  in  which  either  of  those  courts 
is  located,  may,  by  an  order,  remove  to  itself  an  action  of  which 
either  of  those  cour'is  has  jurisdiction,  as  prescribed  in  section 
3196  of  this  act,  upon  i)n»or.  by  affidavit,  that  the  jtidge  thereof 
is.  for  any  cause,  incapable  of  arting,  either  generally  or  in  the 
particular  action.  Sections  'M4.  .*U5,  and  340  of  this  act  apply 
to  such  an  onler  of  removal,  and  to  the  proceedings  subsequent 
thereto.  The  proceedings  subsequent  to  the  order  are  the  same, 
as   in  an  action  brought  in  tbe  ronn+v  '^ourt,   except  that  costr 
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mast  be  awarded,  as  if  the  action  had  remained  in  the  court 
from  which -it  was  removed. 

Oo.  Proc.,  i»art  of  |  83. 

i  aaoi.  Senrlce  of  anbpoeiftas. 

A  subpoena,  issued  out  of  either  of  those  courts,  may  be  serred 
upon  a  witness,  at  any  place  within  the  State.  A  warrant  to 
apprehend  a  witness,  for  a  failure  to  obey  such  a  subpoena,'  may 
be  directed  to  the  sheriff  of  the  county  where  the  court  is  located, 
and  executed  by  him  within  any  county  of  the  State.  The  sheriff 
is  subject  to  the  same  liability,  for  a  failure  to  bcrye  or  return  it, 
as  if  it  was  issued  out  of  the  supreme  court. 

2  B.   U  006,  ch.  85.   i  18. 

i  3208.  Effect  of  this  title  limited. 

This  title  does  not  affect  any  proyision  of  law  conferring  upon 
a  judge,  or  upon  the  judges,  of  either  of  those  courts,  jurisdic- 
tion, power  or  authority,  in  an  action  brought  in  another  court, 
or  in  a  special  proceeding. 
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TITLE  III,* 
The  city  court  of  Tonkez8« 


B«Q.  MBt.  J^tiadletlon   in  ciTll  actlon«. 
n04.  Laat   Mctl«o    qaalifled. 
S20B.  SommoM.  where   eerved. 

008.  This  title  4loes  not  affect  Jarlsdictiou  of  the  coart,  etc.,  In  specU) 
proceedings. 

I  8203.  Jarlsdiotlon  in  cItII  actions. 

Tbe  jurisdiction  of  the  city  court  of  Yonkers  extends  to  th« 
following  civil  actions  only: 

1.  An  action  nguinst  n  natural  person,  or  against  a  foreign  or 
domestic  corporation,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  or  to  recover  one  or  more  chattels, 
with  or  without  damoges  for  the  taking,  withholding,  or  deten- 
tion thereof 

2.  An  action  to  foreclose  or  enforce  a  lien,  upon  real  property 
in  the  city  of  Yonkers,  created,  as  prescribed  by  statute,  in  favor 
of  a  person  who  has  performed  labor,  or  furnished  materials  to 
be  used,  in  erecting,  altering,  or  repairing  a  building,  building 
lot,  or  appurtenance  thereto,  including  fences,  sidewalks,  paving, 
wells,  fountains,  fish-ponds,  ornamental  and  fruit  trees,  ang  every 
other  improvement  to  a  building  or  building  lot. 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  ex- 
ceeding one  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  chattels. 

See  L.  1878.  cb.  61,  §fi  1  and  3;  L.  1874.  du  ITl,  I  !(  L.  1876^  cH.  SEKI.  |1^ 
L.  1878,  cb.  180,  |§  1  and  2. 

I  3204.  [Am'd,  1888.]    Last  section  qaalifled. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to 
the  following  limitations  and   regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for 
a  sum  of  money  only,  the  sum,  for  which  judgment  is  rendered 
in  favor  of  the  plaintiff,  cannot  exceed  one  thousand  dollars, 
exclusiye  of  interest,  and  costs  as  taxed;  except  where  it  is 
brought  upon  a  bond  or  undertaking,  given  in  an  action  or  a 
special  proceeding  in  the  same  court,  or  before  the  city  judge. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained;  and  where  the  money  is  payable  in 
instalments,  successive  actions  may  be  brought,  for  the  instal- 
ments, as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  bo  rendered,  in  favor  of  the  plaintiff,  for  a  chattel  or 
chattels,  the  aggregate  value  of  which  exceeds  one  thousand 
dollars. 

3.  The  court  has  not  jurisdiction  of  an  action  against  an 
executor  or  administrator.   In  his  representative  capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  one 
of  the  parties  thereto  resides  in  the  city  of  Yonkers,  or  In  a 
town  of  Westchester  county,  adjoining  that  city;  or  a  warrant 
of  attachment  is  granted  to  accompanv  the  summons,  and  levied 
upon  proi>erty  of  the  defendant,  within  that  city;  or  the  actios 
is  brought  to  rocovor  oiio  or  more  statutory  nenaltiesj  by  rhe 
<-itv  of  Yonkers,  or  one  of  its  otli(<M*s  or  boards  of  foumiissioners, 
SiK-h   warninl   of   attarliiiiciit   iniisi    bo   granted    and    subse<iuent 


*  Tbe  practice    iu    tbe   city   ouuiL   uf    YuulceiH  is   uuiteriallj   cbanged  hj  L. 
1S03,  cb.  41(>. 
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prococdinsa  taken  in  nooordance  with  the  provisions  and  re- 
quirements herein  relating  to  attachments  in  oonrts  of  justices 
ot  the  peace.  • 

L.   1888,   cb.  494. 

I  820S.  Snmiitons,  fvliere  aerTcd. 

The  sammons,  lu  an  action  broueht  in  the  court,  may  be  served 
at  any  place  within  the  county  of  Westchester,  but  not  elsewhere. 

S  8806.  TlUs  tltl«  doe*  not  afleet  Jnrisdiotlon  of  tbe  conrt, 
ete.y  In  special  proceedings. 

This  title  does  not  afifect  any  provision  of  law,  conferring  upon 
the  couVt,  or  upon  the  city  judge  of  Yonkers,  jurisdiction,  power, 
or  authority,  in  a  special  procc^inf?:  or  conferring  upon  the  ciry 
Judge  of  Yonkers  power  or  authority,  in  an  action  brougt&t  in 
another  court. 
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TITLE  IV. 

The  district  courts  of  the  city  of  New-Tork,  and  the 
justices'  courts  of  the  cities  of  Albany*  and  Troy. 

Vrticle  1.  Prorliiona  generally   applicable  to  all  the  coarta  apeclfled  lo  tlila 
title. 

2.  ProYialona  exclusively  applicable  to  the  dlatrict  coiirts  of  the  ct^ 

of  New -York, 

3.  ProYlBiona  excloalyely  applicable  to  tbe  Juatleea*  eoofts  of  Albany 

and  Troy. 

ARTICLB  FIRST. 

f^tovinons  generally  applicable  to  all  the  courts  specified  in  thit 

title. 

Sec.  8207.  Service  of  complaint  with   aammoas:  proceeding!  thereupon. 
3208.  Id.;  and  proof  of  service. 
3200.  Action  to  l>e  commenced  by  service  of  anmmons. 

3210.  Order  of  arrest;   warrant  of  attachment;   requlaltlon  to  replevy. 

3211.  The   last  section  quail  fled. 

8212.  Proceedings  where*  title  to   real  property  is  In  question. 

3213.  Appeals. 

3214.  Effect  of  this   act,  upon  Jurisdiction  and  proceedings. 


I  8207.  Service  of  complaint  ^rith  •niiinton»|  proceedii 
^l&erenpoia. 

Section  3126  of  this  act  applies  to  an  action  to  recover  upon 
or  for  breach  of  a  contract,  express  or  implied,  brought  in  a 
district  court  of  the  city  of  New-York,  in  the  justice's  court  of 
the  city  of  Albany,  or  in  the  justice's  court  of  the  city  of  Troy. 

L.  1867,  ch.   844,   f  16;  L.   1873.  ch.  182.  ff  1  and  2. 

I  3208.  Id.  I  and  proof  of  serTice. 

In  an  action  brought  in  either  of  those  courts,  the  summons, 
and,  in  a  proper  case,  a  copy  of  the  complaint,  may  be  servea 
by  liny  person  not  a  party  to  the  action;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New-York,  a 
person,  other  than  a  constable  or  a  marshal,  serving  the  same, 
must  be  first  empowered  to  do  so,  either  by  the  justice,  or  by 
the  attorney  to  the  corporation,  as  now  prescribed  by  law. 
Proof  of  B«-rvice  thereof,  by  such  a  person,  must  be  made  by  his 
affidavit;  which  must  state  the  particular  place,  time,  and  manner 
of  service,  and  that  the  affiant  knew  the  person  so  served,  to  be 
the  person  mentioned  and  described  in  the  summons,  as  defendant 
therein. 

See  L.  1873.  ch.  182.  «9  1  and  8;  L.  1867.  ch.  344,  (  16:  L.  18<«.  ch.  4M. 
i  14;  L.  1864,  ch.  669.  I  2,  and  L.  1866,  ch.  768;  also  f  2878,   ante. 


f  8209.  Action  to  be  ooniinenoed  by  service  of  anmnaona. 

An  action,  brought  in  either  of  those  courts,  at  any  time  after 
this  chapter  takes  etft-ct,  must  be  commenced  by  the  voluntary 
appearance  of,  and  joi»ader  of  issue  by,  the  parties,  or  by  the 
service  of  a  summons. 

§  8210.  [Am*d,  1884.1  £-rder  of  arrest |  warrant  of  attaeb- 
ntenti  reaai"ition  to  replevy. 

Articles  third,  fourth,  and  litth  of  title  second  of  chapter  nine- 
teenth of  this  act  apply  to  an  tietJou  brought  in  either  of  those 


•  The  tiUe  is  now   "  City  Court  of  Alb.tny.**  Laws  1884.  ch.   122. 
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courts,  except  as  otherwise  prescribed  in  the  next  section.  Aid 
except,  also,  that  where  the  warrant  of  attachment,  or  requisi- 
tion to  replevy,  is  issued  out  of  a  district  court  of  the  city  of 
Kew-York,  against  a  non-resident  defendant,  the  s^aid  warrant, 
or  requisition,  must  require  the  marshal  to  attach  or  replevy  the 
property,  on  or  before  a  day  therein  specified,  which  must  be 
not  less  than  two  nor  more  than  four  days  before  the  return 
day  of  the  summons. 

L.   1884.   ch.  400. 

I  3211.  The  last  section  avalllled. 

The  provisions  of  the  last  section  are  subject  to  the  following 
qualifications: 

1.  Nothing  contained  In  v_ither  of  the  articles,  so  made  appli- 
cable, applies  to  nn  order  of  arrest,  in  an  action  brought  in  a 
district  court  of  the  city  of  New-York,  or  affects  any  provision 
of  this  title,  relating  to  the  jurisdiction  of  either  of  the  courts 
specified  in  this  title. 

2.  An  order  of  arrest  in  an  action  brought  in  the  justice's  court 
of  Albany,  or  the  justice's  court  of  Troy,  or  a  warrant  of  attach- 
ment, or  a  requisition  to  replevy,  in  either  of  those  courts,  or  in 
a  district  court  of  the  city  of  New- York,  must  be  granted  by, 
and  directed  to,  and  executed  by,  the  officer  empowered,  by  the 
statutes  remaining  in  force  after  this  chapter  takes  effect,  to 
^rant  or  execute,  as  the  case  requires,  in  the  same  court,  a  war- 
rant to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an 
action  to  recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  to 
replevy,  and  the  proceedings  thereupon,  nnd  with  respect  thereto, 
as  prescribed  in  the  articles  so  made  applicnblo,  are  subject  to 
the  statutes,  remaining  unrepealed  after  this  chapter  talces 
effect,  specially  applicable  to  those  courts,  or  to  either  or  any 
of  them,  prescribing  the  duties  of  the  justices,  or  of  the  clerks 
thereof,  or  regulating  the  mode  of  transacting  business  in  an 
action  brought  therein. 

I  8212.  Proceed Inirti  ^where  title  to  real  property  Is  in 
QvestloB. 

Sections  2961  to  2958  of  this  act,  both  inclusive,  apply  to  an 
action,  brought  in  either  of  those  courts;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New-York,  the 
surety  upon  the  defendant's  undertalsing  is  liable,  in  the  case 
specified  in  section  2952,  to  any  amount,  for  which  judgment 
might  have  been  rendered  by  the  district  court,  if  the  answer 
and  undertaking  had  not  been  delivered. 

8«e  Co.  Proc.,  |  68. 

I  8218.  [Am'd,  1896.]    Appeals. 

An  appeal  from  a  judgment,  rendered  in  a  district  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court  in  the 
cases,  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  eight  of  chapter  nineteenth  of  tlils  act.  Such  appeal 
shall  be  heard  in  such  manner  nnd  by  such  justice  or  justices 
as  the  appellate  division  of  the  supreme  court  in  the  first  depart- 
ment Mhnll  direct.  The  appellate  court  may  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  where  a  judgment  is 
reversed,  may  order  a  new  trial  in  the  district  court.  Where  a 
Judgment  is  modified,  or  where  a  new  trial   is  ordered,   costs 

866 
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shall  be  in  the  discretion  of  the  appellate  court.  An  appeal 
from  the  judgment  rendered  in  the  justice's  court  of  the  city 
of  Albany,  or  the  justice's  court  of  the  city  of  Troy,  may 
be  taken  in  a  case  where  an  appeal  may  be  taken  to  a  county 
court  from  a  judgment  rendered  by  a  justice  of  the  peace  as 
prescribed  by  title  eight  of  that  chapter,  and  in  no  other  case. 
SSuch  an  appeal  must  be  taken  to  the  county  court  of  the  county 
wherein  the  court  is  located. 

L.   1867,   ch.   844.   f  70;   L.   1895.   cb.  946. 

S  3214.  BITect  of  thiu  act,  vpon  Jnrladletlon  and  pro- 
cceclfnfirs. 

Except  as  otherwise  specially  prescribed  in  this  title,  this  act 
does  not  affect  any  statutory  provision  remaining  unrepealoJ 
after  this  chapter  takes  effect,  relating  to  the  jurisdiction  and 
powers  of  either  of  those  courts;  the  appointment,  qualification, 
tenure  of  office,  powers,  or  duties  of  the  justices,  or  of  the  clerk, 
or  any  other  officer  thereof;  or  the  proceedings  therein;  except 
that  a  provision  of  this  or  any  other  statute,  whereby  a  procce<l- 
ing  in  an  action,  brought  in  either  of  those  courts,  or  a  special 
proceeding,  brought  therein,  or  before  a  justice  thereof,  is  assimi- 
lated, either  expressly,  or  by  reference  to  another  provisioD  of 
law,  to  a  proceeding,  in  an  action  or  a  special  proceeding  before 
a  justice  of  the  peace,  is  deemed  to  refer  to  the  corresponding 
proceeding,  as  prescribed  in  chnpter  nineteenth  of  this  act 
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ARTICIiB  SBCOlfD. 

^rovisionM  exeluMfxly  applicabU  to  the  district  courts  of  the  city 

of  New-York, 

Sec.  8216.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  Tork  city. 

8216.  Repealed,  1902.  See  tbe  Mtmiclpal  Court  Act  of  New  Tork  city. 

3217.  Repealed,  1802.  Bee  the  Municipal  Court  Act  of  New  Tork  city. 

3218.  Proceeding*  thereupon. 

3219.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  Tork  city. 

3220.  Repealed,  1902.  See  the  Municipal  Court  Act  of  Now  Tork  city. 
8221.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  Tork  city. 
3282.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  Tork  city. 

18218.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
Tork  city. 

13216.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

§3217.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city.  • 

I  8218.  Proceedinv*  thereupon. 

An  order  of  arrest  must  direct  that  the  summons  accompanying 
it  be  made  returnable,  immediately  upon  the  arrest  of  the  de- 
fendant; and  it  must  specify  a  sum,  in  which  the  defendant 
may  be  let  to  bail.  Sections  3179  to  3181,  both  inclusive,  sec- 
tion 3182,  except  the  last  Hcntence  thereof,  and  section  8183  of 
this  act,  apply  to  an  order  of  arrest,  granted  in  an  action  in 
either  of  those  courts;  and  to  the  proceedings  upon,  and  relating 
to,  the  execution  thereof.  In  all  other  respects,  the  statutory 
provisions  remaining  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  regulate  the  application  for  a  warrant  to 
arrest  a  defendant,  the  granting  and  execution  thereof,  and  the 
proceedings  subsequent  thereto,  apply  to  and  regulate  the  appli- 
cation for  an  order  of  arrest,  the  granting  and  execution  thereof, 
and  the  proceedings  8ubse<iuent  thereto. 

Id.,  if  17-19. 

18219.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

I3220.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

^8221.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18282.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 
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8§  8228-25a        ALBANY  AND  TROY  COURTS,     c.  30,  t.  4,  a.  3 

ARTICUB  THIRD. 

Fromsiona  exclusively  applioable  to  thejuatieei^  ootifii  of  Albania 

and  Troy, 

Sec.  3223.  Jurisdiction  in  civil  acttona.  . 

3224.  Id.;   apoD  Judgmeot   by   c^nfewion. 

32^.  DockGtiog  Judirm«nts;    execution  tbereopoa. 

tt2Ba.  AppUcatloD  of  oertiln  tMtlflOk 

S  3223.  Jvriiidlctlon  In  ct-rll  aotfon*. 

The  justice's  court  of  the  city  of  Albany,  and  the  justice's 
court  of  the  city  of  Troy,  hare  jurisdiction,  each  within  the  city 
where  the  court  is  located,  of  an  action,  of  which  a  justije  of 
the  peace  has  jurisdiction,  as  prescribed  in  sections  1437,  2861, 
28C2,  and  28G3  of  this  act;  and  also  of  an  action  to  recover  a 
penalty,  given  by  the  charter,  or  a  by-law  or  an  ordinance  of  the 
common  council  of  that  city,  where  the  plaintiff  demands  judp- 
ment  for  a  sum,  Dot  exceeding  two  hundred  dollars.  Neither  of 
those  courts  has  jurisdiction  of  any  other  civil  action;  but  this 
section  does  not  afifoct  the  jurisdiction  conferred,  by  the  statutory 
provisions  remaining  in  force  after  this  chapter  takes  effect, 
upon  either  of  those  courts,  in  a  special  proceeding. 

See  Go.  Proc.  fi  i>7:  L.  1866,  ch.  189;  U  1884.  ch.  271,  I  3;  L.  1870,  ch.  086, 
I  11;  L.  1872,  cb.  129,  {  11;  L.  1876,  cb.  18,  |  14.  See  L.  1898.  eh.  SU;  L. 
1899.  cb.  6G0. 

I  8224.  Id.)  vpon  Judarment  by  confessioii. 

The  jurisdiction  of  each  of  those  courts  extends  also  to  the 
taking  and  entry  of  a  judgment,  upon  the  confession  of  a  defend- 
ant,  as  prescribed  in  title  sixth  of  chapter  nineteenth  of  this  act; 
where  the  sum  confessed  does  not  exceed  five  hundred  dollars. 

S   322S.   DoGlcettnflr  Jndnrmentsi   execution   tberevpon. 

The  provisions  of  srotions  3017  to  3022  of  this  act.  both  inclu- 
sive, apply  to  a  judgment  rendered  in  either  of  those  courts, 
and  to  the  proceedings  subsequent  thereto,  and  in  the  action 
wherein  the  judgment  was  rendered;  except  that  the  transcript, 
filod  In  the  clerk's  office  of  the  county  wherein  the  court  is  located, 
must  be  furnished  by  the  clerk  of  the  court,  in  which  the  judg- 
ment was  rendered. 


3  3a25a.  [Added,  1807.]     Application  of  certain  seotlo] 

The  provisions  of  sections  twenty-nine  hundred  and  ninety  to 
thirty  hundred  and  nine  of  this  act,  both  inclusiTe,  apply  to  the 
justices*  court  of  the  city  of  Troy,  except  that  the  city  clerk  of  the 
city  of  Troy  shall  fulfil  all  the  duties  therein  required  of  the  town 
cieirk. 

L.  1807,  cb.  604.    In  effect  Sept.  t,  1897. 
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c.20,t.5         AlUXICIPAL    CX)URT,    ROCHESTER.      §§3220-27 

TITL.E2    V. 

The   municipal    court   of   the   city   of   Rochester. 

Sec.  3226.  Provisions   of    chapter    19   generally    applicable    to    the   court    and 
Judgea. 
3227.  Appeals. 

S  3220.  [Am'd,  1907.]  Provliilonii  of  chapter  19  generally 
aippllcable    to   the   court   aud   Judsr^^^i*. 

The  provisions  of  chapter  uineteciith  of  this  act,  exdudhig 
section  three  thousand  .sixty-three,  excluding  article  three  of  title 
eight,  and  excluding  titles  tenth  and  eleventh  thereof,  apply  to 
the  municipal  court  of  the  city  of  Rochester,  and  to  the  judges 
thereof;  except  so  far  as  they  are  inconsistent  with  the  next 
section,  or  with  the  charter  of  the  city  of  Rochester  or  with  any 
other  statute  applying  to  said  court  or  the  judges  tlrereof  ns  now 
existi«g  or  hereafter  amended.  For  the  purpose  of  applying 
the  same^  the  court  is  deemed  a  justice's  court;  each  judge 
thereof  is  deemed  a  justice  of  the  peace;  and  the  city  of  Roches- 
ter is  deemed  a  town  of  Monroe  county. 

L.    1870,   fh.   196,  part  of  S  4;  L.   1907,  ch.  754.   la  effect  Jan.    1.   1908. 

{   3227.   [Added,   im>7;  am'd,   1908.]    AppealM. 

Appeals  may  be  taken  to  the  coimty  court  of  Monroe  county 
from  judgments  and  orders  of  the  municipal  court  of  the  city  of 
Rochester  and  from  orders  of  the  judges  thereof  as  provided  in 
articles  one  and  two  of  title  eight  of  chapter  nineteen  of  this  act, 
and  the  provisions  thereof,  except  section  three  thousand  sixty- 
three,  apply  to  such  appeals,  except  as  herein  expressly  modified. 
The  appeal  must  be  heard  on  the  return  or  a  certified  or  stipu- 
lated copy  thereof,  and  may  be  brought  on  for  hearing  in  the 
county  court  in  the  same  manner  and  on  the  same  notice  as 
motions  are  or  may  be  brought  on  for  hearing  in  said  court,  or 
may  be  put  on  the  calendar  of  said  court  as  provided  in  section 
three  thousand  sixty-two  of  this  act.  An  appellant  may  apply 
to  the  county  court  to  open  a  default  as  provided  in  section  three 
thousand  sixty-four  of  this  act,  which  application  may  be  heard 
without  the  return  unless  otherwise  ordered  by  the  court;  and 
an  appellant  may  apply  upon  affidavits  and  the  return  to  said 
court  for  a  new  trial  or  hearing  upon  the  ground  of  newly  dis- 
covered evidence;  the  court  in  either  case  may  stay  any  or  all 
proceedings  under  the  judgment  or  order  at)pealed  from  upon 
such  terms  as  it  deems  proper,  and  may  grant  a  new  trial  or 
hearing  as  hereinafter  provided  upon  such  terms  as  it  deems 
proper.  The  county  court  and  other  appellate  courts  on  such 
appeals  must  render  judgment  according  to  the  justice  of  the 
case,  without  regard  to  technical  errors  or  defects  which  do  not 
aflfect  the  merits,  and  may  affirm  or  reverse,  wholly  or  partly, 
or  modify,  the  judgment  or  order  appealed  from  for  errors  of 
law  or  of  fact  or  because  the  judgment  is  excessive  or  insufficient 
or  contrary  to  the  evidence  or  contrary  to  law,  and  may,  if 
necessary  or  proper,  grant  a  new  trial  or  hearing  in  the  munici- 
pal court  of  the  city  of  Rochester,  or  before  a  judge  thereof,  as 
may  ))e  proper,  at  a  time  designated  by  it,  and  thereupon  the 
municipal  court  or  ju<lge  must  i>ro<'eed.  and  adjournments  may 
be  granted,  a  jury  trial  dpumnded.  and  all  other  proceedings 
taken  as  if  the  action  or  proceeding  lind  been  commerfced  anew*. 
A  copy  of  the  judgment  or  ord«'r  granting  a  new  trial  or  hearing 
must  be  served  by  the  party  entering  it  on  the  oyiposite  party 
or  his  attorney  at  least  two  days  before  the  time  set  for  the 
new  trial  or  hearing.  When  a  new  trijil  or  hearing  is  granted 
the  appellate  court  may  in  its  discretion  award  costs  of  tbo 
appeal  to  either  party  absolutely  or  to  abide  the  event. 
I*  1907.  ch-  VMx  L.  1908,  ch.  .V>0.      In  effect  S4^pt.   1.  190& 
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CHAPTER  XXL 
Costs  and  Fees. 

nTLS     I.— AWUilUff  ABd  EarorAlDff  Pftjineiit  of  CoBto. 
TITLE  II.-l  Ixing  t  •  Amoniil  of  Costs. 

TITLE  Ill.-8eeirit]r  for  Cotti. 

TITLE  lY.— Qeveral  ProTlsloniReUfliigtoFeet. 

TITLE    y.~H«iBt  Allowed  m  Fees. 

TITLE  I. 
Awarding  and  enforcing  payment  of  costs. 

Article  1.  General  regulations  respecting  the  awarding  of  costs. 

2.  Regulations  respecting  the  awarding  of  costs  tu  particular  cams. 

3.  Miscellaneous  provisions. 

ARTICLE   FIRST. 

Chneral  regulations  respecting  the  awarding  of  costs 

Sec.  8228.  When  plaintiff  entitled  to  costs  of  coarse. 

8329.  When   defendant   entitled   to  costs  of  course.    Bnle   as   to  two  oc 
more  defendants. 

3230.  When  costs  are  discretionary. 

3231.  Coats,  where  several  actions  are  brought  on  aame  tnstniment,  ■-   e 
8232.  Interlocutorr   costs    upon    issue   of   law. 

3233.  Id.;    how   collected. 

3234.  Costa,   where  there  ore  seyeral  issues  of  fart. 

3235.  Id.;   after  discontinuance  upon  answer  of  title. 
3230.  Costs  of  a   motion. 

3237.  The    foregoing   sections   limited. 

32:i8.  Costs    upon    appeal    from    final    Judgraent. 

8239.  Id.;   upon  appeal   from  Interlocutory  judgment   or  oiJor. 

3240.  Id.;   In  a  special  proceeding. 

i  3228.   [Aiii'd,  1S»8,   1U04,  1010.]      IVIieu   plninllff  entlil.  J 
to  coMtK  of  course. 

The  plaintitf  is  entitled  to  costs  of  course,  upon  the  rendering 
of  a  linal  judgraent  in  his  favor,  in  either  of  the  following  actions . 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  a  i 
interest  in  real  property;  or  in  which  a  claim  of  title  to  real  prop 
erty  arises  upon  the  pleadings,  or  is  certified  to  hare  come  i)» 
question  upon  the  trial. 

2.  An  action  to  recover  a  chattel.  But  if  the  value  of  the 
chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  as  fixed, 
together  with  the  damages,  if  any,  awarded  to  him,  is  less  thuii 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount 
of  the  value  and  the  damages. 

3.  [Ani'd,  1808.]  An  action  specified  in  subdivision  first,  third, 
•fourth  or  fifth  of  section  twenty-eight  hundred  and  sixty-three  of 
this  act.  But  if,  in  an  action  to  recover  damages  for  an  assault, 
battery,  false  imprisonment,  libel,  slander,  criminal  con  versa  tioi^, 
seduction,  or  malicious  prosecution;  or  a  fine  or  penalty  in  whicii 
the  people  of  the  state  are  a  party,  the  plaintiff  recovers  less  tha>i 
fifty  dollars  damages,  the  amount  of  his  costs  can  not  exceed  th*) 
damages. 

L.   1898,   ch.  110.     In  eflToot  Sept.   1,   1808.     See  ft  3234. 

4.  An  action,  other  than  one  ot  tliose  specified  in  the  foregoing 
Bubdivisions   of  this   section,    in    which    tlie   complaint   demands 
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judRuicut  for  a  Btiin  of  money  only.     But  the  plaintiff  is  not  en- 
titled to  costs,  under  this  subdivision,  unless  he  recovers  the  sum 
of  fifty  dollars  or  more. 
Co.  Proc.,  part  of  |  3M, 

5.  [Added,  1904,  am*d,  1910.]  In  all  actions  hereafter  brought 
in  the  supreme  court,  triable  in  the  county  of  New  York  which 
could  have  been  brouj?ht,  except  for  the  amount  <-Iuimed  therein, 
in  the  city  court  of  the  city  of  Xew  York,  and  in  which  the 
defendant  shall  have  been  served  with  process  within  the 
county  of  New  York,  the  plaintiff  shall  recover  no  costs  or  dis- 
bursements unless  he  shall  recover  one  thousand  dollars  or  more. 
In  all  actions  hereafter  brought  in  the  suiireme  court,  triable 
in  the  county  of  Kings,  which  could  have  been  brought,  except 
for  the  amount  claimed  therein,  in  the  county  court  of  Kings 
county,  and  in  which  the  defendant  shall  have  been  served  with 
process  within  the  county  of  Kings,  the  plaintiff  shall  recover 
no  costs  or  disbursements  unless  ne  shall  recriver  five  hundred 
dollars  or  more.  In  all  actions  hereafter  originally  brought. in 
the  supreme  court,  triable  in  the  county  of  Albany,  and  in 
which  the  defendant  is  a  resident  of  the  county  of  Albany,  which 
could  have  been  brought,  except  for  the  amount  claimed  therein, 
in  the  county  court  of  the  county  of  Albany,  the  plaintiff  shall 
recover  no  costs  or  disbursements  unless  he  shall  recover  live 
hundred  dollars  or  more.  In  all  actions  hereafter  brought  in  the 
supreme  court,  triable  in  the  county  of  New  York  or  the  county 
of  Kings,  or  in  the  city  court  of  the  city  of  New  York  or  the 
county  court  of  Kings  county,  which  conld  have  been  brought, 
except  for  the  amount  claimed  therein,  in  the  municipal  court 
of  the  city  of  New  Y^irk,  and  in  which  the  defendant  shall 
have  been  serve<l  with  process  within  the  city  of  New  York, 
the  plaintiff  shall  recover  no  costs  or  disbursements  unless  he 
shall  recover  two  hundred  and  fifty  dollars  or  more.  The  fact 
tha*  in  any  acti(m  a  ])laintiff  is  not  entitled  to  costs  under  the 
provisions  of  this  subdivision  shall  not  entitle  the  defendant  to 
costs  under  the  next  following  section. 

L.  1904,  ch.  6r>7;  I^  1910,  ch.  574.     In  effect  Sept.   1,  1010. 

I  3229.  When  defendnnt  entitled  to  coiitH  of  course.    Rule 
aii  to  t^To  or  more  defcndanta. 

The  defendant  is  entitled  to  costs,  of  course,  upon  the  render- 
ing of  final  judgment,  in  an  action  specified  in  the  last  section, 
unless  the  plaintiff  is  entitled  to  costs,  as  therein  prescribed. 
But  where,  in  such  an  action  against  two  or  more  defendants, 
the  plaintiff  is  entitled  to  costs  against  one  or  more,  but  not 
against  all  of  them,  none  of  the  defendants  are  entitled  to  costs, 
of  course.  In  that  case,  costs  may  be  awarded,  in  the  discretion 
of  the  court,  to  any  defendant,  against  whom  the  plaintiff  is  not 
entitled  to  costs,  where  he  did  not  unite  in  an  answer,  and  was 
not  united  in  interest,  with  a  defendant,  against  whom  the 
plaintiff  is  entitled  to  costs. 

Id.,  part  of  U  nCi,  .306. 

S  3230.  [Am'd,    IfMN).]      "Wlften   eontm   are    diiicretloitarr. 

Except  as  prescribed  in  the  last  two  sections,  the  court  may. 
npon  the  rendcTing  of  a   final  judgment,   in   its  discretion   award 
costs  to  any  party  in  such  sum  nrit  exceeding  the  total  Amount 
snthorissed  by  statute  as  to  the  court  shall  seem  just. 
Id.,  part  of  I  806;  L.  1000    ch.  IRl.     In  effect   Oct.  1.  1900. 
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§§  3231-3«  COSTS.  c.  21,  t.  1.  a.  I 

I  3231  [Am'd,    18f>n.l       ContM,   where    Mereral    actions    Arc 
brongrltt  on  same  Instrnnient,  etc* 

Whore  two  or  nioro  actions  nro  y)rouslit,  in  a  case  specifie<!  in 
section  454  of  this  act,  or  otherwise  for  the  same  cause  of  action, 
EKainst  persons  who  might  have  been  joined  as  defendants  in 
one  action,  costs,  other  than  disbursements,  cannot  be  i-ecovcred, 
upon  the  final  judgment,  by  the  plaintiff,  in  more  than  one  ac- 
tion, which  shall  be  at  his  election.  But  this  prohibition  does 
not  apply  to  a  case  where  the  plaintiff  joins  as  defendants,  in 
each  action  brought,  all  the  persons  liable,  not  previously  sued, 
who  can,  with  reasonable  diligence,  be  found  within  the  State: 
or.  if  the  action  is  brought  in  the  city  court  of  the  city  of  New- 
York,  or  a  county  court,  within  the  city  or  county,  as  the  case 
may  be,  where  the  court  is  located. 

Id.,   part  of  i  304.     Sec,   also,  2  R.   S.  615.   i  lo   (2  Edm.  638);   U   1895. 

§  3232.  Interlocutory  costs  upon   Isnne  of  la^v. 

Where  an  issue  of  law  and  an  issue  of  fact  are  joined,  between 
the  same  parties  to  the  same  action,  and  the  issue  of  fact  re- 
mains undisposed  of,  when  an  interlocutory  judgment  is  rendered 
upon  the  issue  of  law;  the  interlocutory  judgment  may,  in  the 
discretion  of  the  court,  deny  costs  to  either  party,  or  award  costs 
to  the  prevailing  party,  either  absolutely,  or  to  abide  the  event 
of  the  trial  of  the  issue  of  fact. 

Spc  2  R.  S..   I  28. 

S  3233.  Id.;  how  collected. 

Section  770  of  this  act  applies  tn  interlocutory  costs,  awarded 
as  proscribed  in  the  last  section,  as  if  they  were  costs  of  a  motion, 

I  3234.  Costsy  wliere   there  are  several  Issues  of  fact. 

Tn  an  action  specified  in  section  322S  of  this  act.  wberein  the 
complaint  sets  forth  separately  two  «>r  more  <auses  of  action, 
upon  which  issues  of  fact  are  joined,  if  the  plaintiff  recovers 
upon  one  or  more  of  the  issues,  and  the  defendant  upon  the  other 
or  others,  each  party  is  entitled  to  costs  against  the  adverse 
party,  unless  it  is  certified  that  the  substantial  cause  of  action 
was  the  same  upon  each  issue:  in  which  case,  the  plaintiff  only 
is  entitled  to  costs.  Costs,  to  which  a  party  is  so  entitUtl,  must 
be  included  in  the  final  judgment,  by  adding  them  to,  or  offset- 
ting them  against,  the  sum  awarded  to  the  prevailing  party:  or 
otherwise,  as  the  case  requires.  But  this  section  does  not  en- 
title a  plaintiff  to  costs,  in  a  case  specified  in  subdivision  fourth 
of  section  'V22H  of  this  act.  where  he  is  not  entitled  to  costs, 
as  prescribed  in  that  subdivision. 

See  2  R.  S.  617.   $  26   (2  Edm.  O-tl). 

(  3235.  Id.;  after  dlNContliinance  upon  answer  of  title* 

Where  an  action,  brought  before  a  justice  of  the  peace,  or  In 
a  district  court  of  the  city  of  New-York,  or  a  justice's  court  of 
a  city,  has  been  discontinued,  as  i)rescribed  by  law,  upon  the 
delivery  of  an  answer,  showing  that  title  to  real  property  will 
come  in  (piestion:  and  a  new  actitm.  for  the  same  cause,  has 
been  commenced  in  the  proper  court:  the  party  in  whose  favor 
final  judgment  is  rendered  in  the  new  action,  is  entitled  to  costs; 
except  that,  where  final  judgment  is  rendered  therein,  in  favof 
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of  the  ilefendaut,  upon  the  trial  of  an  issue  of  fact,  the  plaintiff 
is  entitled  to  costs,   unless  it  is  certified,  that  the  title  to  real 
property  canae  In  questiou  ou  the  trial. 
Co.  ^*n>c.,  H  60  and  61. 

§  3230.  Costs  of  a  motion. 

Costs  upon  a  motion  in  an  action,  where  the  costs  thereof  are 
not  specially  rei^uhited  in  this  act,  or  upon  a  reference  made 
pursuant  to  sections  G23,  024,  827,  or  1015  of  this  act,  may  be 
awarded,  either  absolutely  or  to  abide  the  event  of  the  action, 
or  of  the  reference,  to  any  party,  in  the  discretion  of  the  court 
or  judge. 

III.,  part  of  I  815.     See.  also,  L.  1S40,  cb.  38G,  i  15  (4  ]Sdm.  GOO). 

§  3237.  TKe  forearoinflT  sections  llmltecl. 

The  foregoing  sections  of  this  article  do  not  affect  the  recovery 
of  costs  upon  an  appeal. 

i  3238.  Costs  npon  appeal  from  final  Jndffmeat. 

Upon  an  appeal  from  the  final  judgment  in.  an  action,  the 
recovery  of  costs  is  regulated  as  follows: 

1.  In  an  action  specified  in  section  3228  of  this  act,  the  re- 
spondent is  entitled  to  costs  upon  the  affirmance,  and  tne  appel- 
lant ui)on  the  reversal,  of  the  judgment  appealed  from;  except 
that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
eitner  party,  absolutely  or  to  abide  the  event,  in  the  discretion 
of   the   court. 

2.  In  every  other  action,  and  also  where  the  final  judgment 
appealed  from  is  affirmed  in  part,  and  reversed  in  part,  costs 
may  l)e  awarded  in  like  manner,  in  the  discretion  of  the  .court. 

Co.   Proc.,  part  of  f  306. 

f  3230.  Id.}  npon  appeal  from  interlocntory  Jndflrment  or 
order. 

Upon  an  appeal  from  an  interlocutory  judgment  or  an  order, 
in  an  action,  costs  are  in  the  discretion  of  the  court,  and  may 
be  awarded  absolutely,  or  to  abide  the  event,  except  as  follows: 

1.  Where  the  appeal  is  taken  from  an  order  granting  or  re- 
fusing a  new  trial,  and  the  decision  upon  the  appeal  refuses 
a  new  trial,  the  respondent  is  entitled,  of  course,  to  the  costs  of 
the  appeal. 

2.  Where  an  appeal  it?  taken  from  an  order,  refusing  a  rew 
trial,  and  an  appeal  is  also  taken  from  the  judgment  rendered 
upon  the  trial,  neither  party  is  entitled  to  the  costs  of  the  appeal 
from  the  order. 

Co.  rroc,  IS  306  and  315. 

{  3240.  [Am'd,  1881.]     Id.)  In  a  speefal  proeeedlnff. 

Costs  in  a  special  proceeding,  instituted  in  a  court  of  record, 
or  upon  an  api)eal  ift  a  special  proceeding,  taken  to  a  court  of 
record,  where  the  costs  tiiereof  are  not  specially  regulated  in 
this  act,  may  be  awarded  to  any  party,  in  the  discretion  of  tne 
court,  at  the  rates  allowed  for  similar  services,  in  an  action 
!)rought  in  the  same  court,  or  an  appeal  from  a  judgment  taken 
to  the  same  court,  and  in  like  manner. 

See  L.   1/^0.   ch.  270.  ft  n   r4  Kdm.   n^2;  5  Id.   133);  aliio,   li  2086.  2100, 
9143,   2210.   2316.   2101,    2445,  2456,  ante. 
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article:  second. 

RegtUations  respecting  the  atvarding  of  costs  in  particiUar  cases. 

Sec.  3241.  Costs   against    tho    State;    bow   paid. 

3242.  Ck)8t8    wtaei-e    action    brought     by    people    on    rdaUon    of     prlTSte 

l)er8on. 
324.T  Id.;   for  the  benefit  of  a  county,   etc. 

3244.  Co8t8»   against   a   school   officer. 

3245.  Id.;    against    a    municipal    corporation. 
3240.  Id.;   by  or   against  an  executor,   etc. 

3247.  Costs  In  case  of  transfer,  etc.,  of  cause  of  action. 

§  3241.  Coatii  nsralnat  the  State)  how  paid. 

Where  costs  nro  awarded  aprainst  the  people  of  the  State  in 
an  action  or  a  special  proceeding  brought,  by  a  public  officer, 
pursuant  to  any  provision  of  law,  and  the  proceedings  have  not 
been  stayed,  by  appeal  or  otherwise;  the  comptroller  must  draw 
his  warrant  upon  the  treasurer,  for  the  payment  of  the  costs, 
out  of  any  money  in  the  treasury,  appropriated  for  that  purpose, 
upon  the  production  to  him  of  an  exemplified  copy  of  the  judg- 
ment, or  order  awarding  the  costs,  and,  where  the  amount  is 
not  fixed  thereby,  of  a  taxed  bill  of  costs;  accompanied,  in  either 
case,  with  a  certificate  of  the  attorney-general,  to  the  effect 
that  the  action  or  special  proceeding  was  brought  pursuant  to 
law.  The  fees  of  the  clerk,  for  the  exemplified  copy,  must  be 
certified  thereupon  by  him,  and  included  in  the  warrant. 

2  R.  S.  503.  5  14  (2  Edm.  573). 

I  3242*  Costs  Trhcre  action  brongrht  l»y  people  on  relation 
of  priTate  person. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  the 
State,  upon  the  relation  of  a  private  corporation  or  individual, 
fis  prescribed  in  section  1986  of  this  act,  a  judgment,  awarding 
costs  to  the  defendant,  must  award  them,  against  the  relator, 
in  the  first  instance;  and  against  the  people,  only  in  case  an 
execution,  issued  thereupon  against  the  property  of  the  relator, 
is  returned  unsatisfied. 

Co.   Proc,   part  of  i  310. 

I  8243.  Id.  I  for  the  benefit  of  a  eonntr*  ete. 

In  an  action  or  a  special  procecxling,  brought  in  the  name  of 
the  people  of  the  State,  to  recover  money  or  property,  or  to 
establish  a  right  or  claim,  for  the  benefit  of  a  county,  city, 
town,  or  village,  costs  shall  not  be  awarded  against  the  people: 
but,  where  they  are  awarded  to  the  defendant,  they  must  be 
awarded  against  the  body  for  whose  benefit  the  action  or  special 
proceeding  was  brought. 

Id.,   fi  320. 

I  3244.  Costs,  nfirnlnHt  a  school   ofllcer. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  a^rainst 
a  school  officer,  or  a  supervisor,  on  account  of  an  act  performed 
by  him,  by  virtue  of,  or  under  color  of  his  office;  or  on  account 
of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  upon 
him  by  law;  where  his  act.  refusal  or  omission  might  have  been 
the  subject  of  an  appeal  to  the  State  superintendent  of  public 
instruction,  and  where  it  is  certified  that  it  appeared,  upon  the 
trial,  that  the  defendant  acted  in  good  faith.    But  this  eecHon 
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does  not  apply  to  an  action  for  a  penalty;  or  to  an  action  or  a 
special  proceedii^,  to  enforoe  a  decision  of  the  superintendent. 

L.  m64.  c^.  &55, 1  6  (6 £dm.  861). 

I  3245.  [Am'd,  1899.]  Id.|  airainat  a  mnnlctpal  corpora^ 
Clon. 

Costa  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  municipal  corporation,  in  which  the  complaint  demands  a  judg- 
ment for  a  sum  of  money  only,  unless  the  claim,  on  which  the 
action  is  founded,  was,  before  the  commencement  of  the  action, 
presented  to  the  board  of  such  corporation  having  the  power  to 
audit  the  same,  or  to  its  chief  fiscal  officer,  at  least  ten  days 
before  the  commencement  of  said  action. 

L.  18S9.  ch.  263,  I  2  (4  Edm.  682) ;  L.  1888.  ch.  672 ;  L.  1899,  eta.  009.      In  effeot  tept.  X 


I  3246.  Id.)  by  or  agrainst  an  exeevtor,  ete. 

In  an  action,  brought  by  or  against  an  oxecntor  or  admlnis* 
trator,  in  his  representative  capacity,  or  the  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute  to 
sue  or  to  be  sued,  costs  must  be  award ed«  as  in  an  action  by  or 
against  a  person,  prosecuting  or  defending  in  his  own  right, 
except  as  otherwise  prescribed  in  sections  1835  and  1836  of  tbis 
act;  but  they  are  exclusively  chargeable  upon,  and  collectible 
xTOia  the  estate,  fund,  or  person  represented,  unless  the  court 
directs  them  to  be  paid,  by  the  party  personally,  for  mismanage- 
ment or  bad  faith  in  the  prosecution  or  defence  of  the  action. 

Ck).   Proc,   part  of   f  317. 

I  8247.  Coat*  In  oase  of  tranvfor,  ote^  of  oanse  of  aetton. 

Where  an  action  is  brought,  in  the  name  of  another,  by  a 
transferee  of  the  cause  of  action,  or  by  the  other  person,  who 
is  beneficially  interested  therein;  or  where,  after  the  commence- 
ment of  an  action,  the  caus^  of  action  becomes,  by  transfer  or 
otherwise,  the  property  of  a  person,  not  a  party  to  the  action; 
the  transferee,  or  other  person  so  interested,  is  liable  for  costs, 
in  the  like  cases,  and  to  the  same  extent,  as  if  he  was  the 
plaintiff;  and,  where  costs  are  awarded  against  the  plaintiff, 
the  court  may,  by  order,  direct  the  person  so  liable  to  pay^  them. 
Except  in  a  case,  where  he  could  not  have  been  lawfully  directed 
to  pay  costs,  personally,  if  he  had  been  a  party,  as  prescribed 
in  the  last  section,  his  disobedience  to  the  ord4r  is  a  contempt 
of  court.  But  this  section  does  not  apply  to  a  case,  where  the 
person  so  beneficially  interested,  is  the  attorney  or  counsel  for 
the  plaintiff,  if  his  only  beneficial  Interest  consists  of  a  right  to 
a  portion  of  the -sum  or  property  recovered,  as  compensation  for 
bSa  services  in  the  action. 
M.,  I  821;  2  R.   S.  610,   f  44  (2  Bdm.  643). 

H<I5 
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ULRTICLB  THIHD, 

Mi8ceUaneou8  provisions. 

^•e.  8248.  Certificate  entitling  party  to  costs  or  Increased  costa. 

1240.  OoBU  aaainst  infant  plaintiff ;  collectible  of  guardian  ad  litem. 
8250.  This  tlUe  not  to  affect  special  provisions  of  law. 

8248»  C«rtllleate  entitling  party  to  eosts  or  Increaaed 
oosta. 

Where,  upon  the  trial  of  an  action,  the  title  to  real  property 
comeH  in  question,  or  any  fact  appears,  whereby  either  party 
becomes  entitled  to  costs,  or  to  the  increased  costs  specified  la 
section  3258  of  this  act,  the  judge  presiding  at  the  trial,  or  the 
referee,  must,  upon  the  application  of  the  party  to  be  benefit  d 
thei  (  by,  cither  before  or  after  the  verdict,  report,  or  decision 
is  rniderod,  make  a  certificate,  stating  the  fact.  Such  a  certifi- 
cate is  the  only  competent  evidence,  as  to  the  matter,  before  the 
taxing  ofiicer. 

2  R.  S.  663,  I  8  (2  Bdm.  78). 

I  8249.  Costa  aisAlnat  i»fa»t  plsilntlfff  collectible  oi 
VoarUlan  ad  litem. 

Where  costs  are  awarded  against  an  infant  plaintiflP,  they 
may  be  collected,  by  execution  or  otherwise,  from  his  guardian 
ad  litem,  in  like  manner  as  if  tiie  latter  was  the  plaintiff. 

Oo.  Proc,  S  S16;  2  R.   S.  053,  SI  IS  and  16.  fl«e  f  468.   anta. 

S  3250.  Tbls  title  not  to  nffeet  special  provisions  of  latr. 

This  title  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute,  remaining  unrepealed  after 
this  chapter  takoH  effect;  whorot>y  tun  a  wan!  of  costs  is  specially 
regulated,  in  a  particular  case,  otherwise  than  as  prescribed  in 
this  title. 

see 
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TITLE  II. 
nzi&g  the  axaoiint  of  coats. 

Artlcla  1.  Sanui  allowed  at  coita;  dlibunementa. 
2.  Taxation  of  coata. 

article:  first. 

Sums  allowed  as  costsj  disbursements. 

Sec.  8251.  Amount  of  coata  generally. 

3262.  Additional  allowance  to  ptafntlff  in  forecloanre.  partition,  etc. 

8258.  Additional  allowance  to  either  party  In  dlt&cult  caaea,  etc. 
3254.  Allowances  under  the  foregoiug  sections  limited. 

8256.  Coata  upon  adjournment  of  trial. 

8256.  Disbursements  to  be  Included  In  bill  of  costs. 

8257.  Increased  damages  not  to  carry  increased  costs. 
3258.  When  defendant  entitled  to  increased  costs. 

8259.  Increased  disbursements  not  allowed. 

8260.  Coata  upon  a  settlement. 

3261.  This  article  not  to  affect  special  provisions  of  law. 

I  3251.  [Am'd,  1H0B,  1896,  1901.]  Amount  of  costs  aren^rsillr. 

Costs,  awarded  to  n  party  to  an  action,  must  be  at  the  fol- 
lowing rates: 

1.  To  the  plaintiflP: 

For  all  proceedings,  before  notice  of  trial,  in  an  action  speci- 
fied in  section  420  of  this  act,  fifteen  dollars;  in  every  other 
action,  twenty-five  dollars. 

For  each  additional  defendant  served  with  the  summons,  not 
exceeding  ten,  two  dollars;  and  for  each  necessary  defendant,  in 
excess  of  that  nnmb<'r,  served  with  the  summons,  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guardian  ad 
litem,  for  one  or  more  in«.ant  defendants,  ten  dollars. 

For  procuring  an  order  directing  the  service  of  the  summons  by 
publication  thereof,  or  personally,  without  the  state,  on  one  or 
more  defendants,  ten  dollars. 

For  procuring  an  injunction  order  or  an  order  of  arrest,  ten 
dollars. 

2.  To  the  defendant: 

For  all  proceedings  before  notice  of  trial,  except  as  otherwise 
prescribed  in  this  article,  ten  dollars. 

3.  [Am'd,  l»oi.]    To  either  party: 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  ex- 
cept as  otherwise  prescribe<l  in  this  article,  fifteen  dollars. 

For  taking  the  der^osition  of  a  witness  or  of  a  party,  as  pre- 
scribed in  section  eight  hundred  and  seventy,  section  eight  hun- 
dred and  seventy-one.  or  section  eight  hundred  and  ninety-three 
of  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission,  or 
to  letters  rogatory,  issue<l  as  prescribed  in  sections  eight  hundred 
and  eighty-eight,  nine  hundred  and  twelve,  nine  hundred  and 
thii^een,  and  three  thousand  one  hundred  and  seventy-one  of  this 
act,  ten  dollars. 

For  the  trial  of  an  issue  of  law.  twenty  dollars. 

For  the  trial  of  an  issue  of  fact,  or  the  assessment  of  damages 
pursuant  to  sectii^n  one  hundred  and  ninety-four  of  this  act, 
thirty  dollars:  and.  where  the  trial  necessarily  occupies  more  than 
two  days,  ten  dollars  in  nd<litioii  thereto. 
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For  making  and  serving  a  case,  twenty  dollars;  and,  when  the 
case  necessarily  contains  more  than  fifty  folios,  ten  dollars  in 
addition  thereto. 

For.  making  and  verving  amendmeivts  to  a  case,  twenty  dollars. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  application 
for  judgment  upon  a  special  verdict,  the  same  sums  as  upon  an 
appeal,  as  prescribed  in  subdivision  fourth  of  this  section. 

Upon  any  other  motion,  or  upon  a  reference  specified  in  section 
three  thousand  two  hundred  and  thirty^six  of  this  act,  to  each 
party  to  whom  costs  are  awarded,  a  sum  fixed  by  the  court  or 
judge,  not  exceeding  ten  dollars,  besides  necessary  disbursements 
for  printing  and  referee's  fees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  the 
same,  or  an  assessment  of  damages,  pursuant  to.  section  one  hun- 
dred and  ninety-four  of  this  act,  is  had,  for  all  proceedings  after 
the  granting  of,  and  before  the  new  trial,  or  an  assessment  of 
damages,  pursuant  to  section  one  hundred  ninety-four  of  this  act, 
twenty-five  dollars. 

For  one  term  of  the  city  court  of  the  city  of  New  York,  at 
which  the  case  is  necessarily  on  the  calendar,  and  for  each  trial 
term  or  special  term,  of  the  supreme  court,  or  a  county  court,  not 
exceeding  five,  at  which  the  cause  is  necessarily  on  the  calendar, 
excluding  the  term  at  which  it  is  tried,  or  otherwise  finally  dis- 
posed of,  ten  dollars. 
L.  1901.  ch.  627.    In  effect  Sept.  1,  1901. 

4.  [Am'd,  1902.]  To  either  party,  upon  an  appeal  to  the  su 
preme  court  from  an  inferior  court,  excepting  upon  an  appeal  to 
the  supreme  court  from  the  city  court  of  the  city  of  New  York; 
or  upon  an  appeal  to  the  appellate  division  of  the  supreme  court. 
or  to  the  supreme  court  from  the  city  court  of  the  city  of  New 
York,  taken  from  an  interlocutory  or  final  judgment,  or  from  an 
order  granting  or  refusing  a  new  trial,  rendered  or  made  at  a 
trial  term  of  the  supreme  court  or  of  the  city  court  of  the  city  of 
New  York;  or  upon  an  application  to  the  appellate  division  of  the 
supreme  court  for  a  new  trial,  or  for  judgment  upon  a  verdict, 
rendered  subject  to  the  opinion  of  the  court,  or  where  exceptions 
are  ordered  to  be  heard,  in  the  first  instance,  at  a  term  of  the 
appellate  division  of  the  supreme  court;  before  argument,  twenty 
dollars.  For  argument,  forty  dollars.  For  each  term  of  the  ap- 
pellate division,  not  exceeding  five,  of  the  supreme  court,  at 
which  the  cause  is  necessarily  on  the  calendar,  excluding  the  term 
at  which  it  is  argued,  or  otherwise  finally  disposed  of;  ten  dollars. 
In  all  appeals  taken  under  section  thirty-one  hundred  and  eighty- 
nine  costs  awarded  to  the  successful  party  shall  not  exceed  ten 
dollars  in  addition  to  the  taxable  disbursements. 

L.  1902,  ch.  BIS.  In  effect    Sept.  1,  1902. 

5.  To  either  party,  «pon  an  appeal  to  the  court  of  appeals: 
Before  argument,   thirty  dollars. 

For  argument,  sixty  dollars. 

For  each  terra,  not  exceeding  ten,  at  which  the  cause  is  on  the 
calendar,  e.xohiding  the  term  at  which  it  is  argued,  or  otherwise 
finally  disposed  of,  ten  dollars. 

Where  a  judgment  is  affirmed  by  the  court  of  appeals,  the  court 
may,  in  its  di.«»oretion.  also  award  damages,  by  way  of  costs^  for 
the  delay,  not  exceeding  ten  pf»r  centum  upon  the  amount  of  the 
judgment;  or,  where  it  was  rendered  upon  an  appeal,  upon  the 
amount  of  the  original  judgment. 

Co.   Proc.    M  .307  and  316;   L.    1886.  ch.  &M.    In  •ff«ct  September  1.  UBS* 

L.   1896,  ch.   226.  _ 

HVtt 
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§  3262.  Additional  alloivance   to   plalntllK  In  forecloanre, 
partition,   etc. 

Where  the  action  is  bronght  to  foreclose  a  mortgage  upon  real 
property;  or  for  the  partition  of  real  property;  or  to  procure  an 
adjudication  upon  a  will  or  other  instrument  in  writing;  or  to 
compel  the  determination  of  a  claim  to  real  property;  or  where, 
in  any  action,  a  warrant  of  attachment  against  property  has 
been  issued;  the  plaintiff,  if  a  final  judgment  is  rendered  in  his 
faror,  and  he  recovers  costs,  is  entitled  to  recover,  in  addition 
to  the  costs  prescribed  in  the  last  section,  the  following  per- 
centages,  to  be  estimated  upon  the  amount  found  to  be  due  upon 
the  mortgage;  or  the  value  of  the  property  partitioned,  affected 
by  the  adjudication  upon  the  will  or  other  instrument,  or  the 
claim  to  which  is  determined;  or  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  recovered,  or  claimed;  as  the  case 
may  be. 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per  centum. 

Upon  an  additional  sum,  not  exceeding  four  hundred  dollars, 
five  per  centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand  dollars, 
two  per  centum. 

Where  such  an  action  is  settled  before  Judgment,  the  plaintiff 
is  entitled  to  a  percentage  upon  the  amount  paid  or  secured  upon 
the  settlement,  at  one-half  of  those  rates.  In  an  action  to  fore- 
close a  mortgage  upon  real  property,  where  a  part  of  the  mort- 
gage debt  is  not  due,  if  the  final  judgment  directs  the  sale  of 
the  whole  property,  as  prescribed  in  section  1(537  of  this  act,  the 
percentages,  specified  in  this  section,  must  be  computed  upon  the 
whole  sum,  unpaid  upon  the  mortgage.  But  if  it  directs  the  sale 
of  a  part  only,  as  prescribed  in  section  l<i36  of  this  act,  they 
must  be  computed  upon  the  sum  actually  due;  and  if  the  court 
thereafter  grants  an  order,  directing  the  sale  of  the  remainder, 
or  a  part  thereof,  the  percentages  must  be  computed  upon  the 
amotmt  then  due;  but  the  aggregate  of  the  percentages  shall 
not  exceed  the  sum,  which  would  have  been  allowed,  if  the  entire 
snm  secured  by  the  mortgage  had  been  due,  when  final  judgment 
was  rendered. 
Oo.  Proc.,  M  308  and  309.    8m  Bute  4A. 

S  a2S».  [Am*d,  lSf>6,  1N08,  IStm.  1f)08,  lOOO.k  Additional 
allOTrance   to   eltlicr   party   In    dlfllcalt  and   eertaln    other 


In  an  action  brought  to  foreclose  a  mortgage  upon  real  property 
or  for  the  partition  of  real  property,  or  in  a  difficult  and  extraor- 
dinary case,  (where  a  defense  has  been  interposed  in  an  action), 
or,  except  in  the  first  and  second  judicial  districts,  in  a  special 
pnx'ootling  by  certiorari  to  review  an  assessment  under  article 
thirteen  of  the  tax  law,^  and  the  acts  amending  the  same,  the 
court  may  also,  in  its  discretion,  award  to  any  party  a  further 
8um,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding 
two  and  one-half  per  centum  upon  the  sum  due,  or  claimed  to 
be  due  upon  th*^  mortgage,  nor  the  aggregate  sum  of  two  h'lin- 
dred  dollars. 

2.  In  any  action,  or  special  proceeding,  specified  in  this  section, 
where  a  defense  has  l>een  interposed,  oi  in  an  action  for  the 
partition  of  real  property,  a  sum  not  exceeding  five  per  centum 
upon  the  sum  recovered  or  claimed,  or  the  value  of  tiic  subject 
matter  involved. 

W.,  fi  309;  L.  1S06,  rh.  571:  L.  1808,  ch.  61;  L.  1809,  oh.  290:  L.  1003, 
ch.    ai6.    Am'rt    by    I,.    t0(»9.    oh.    65,    5    3.    S^o    n"tf-.   VO    of   n^tok   of   Board 
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I  32S4.  Allo^rancea  nndcr  the  foreflrolngr  sections  limited. 

But  all  the  sums  awarded  to  the  plaintiff,  as  prescribed  in 
section  3252  of  this  act,  or  to  a  party  or  two  or  more  parties 
on  the  same  side,  as  prescribed  in  the  last  sentence  of  section 
3251  of  this  act,  and  in  subdivision  second  of  the  last  section, 
cannot  exceed,  in  the  aggregate,  two  thousand  dollars. 

0(x  Ppoc.,  i  309. 

I  8256.  [Ain*d,  1805.]     Costs  upon  adjonrnment  of  trial. 

Where  an  application  is  made  to  a  court  or  a  referee,  to  ad- 
journ a  trial,  the  payment  to  the  adverse  party  of  a  sum  not 
exceeding  ten  dollars,  or,  in  the  city  court  of  the  city  of  New- 
York,  a  sum  not  exceeding  five  dollars,  besides  the  fees  of  his 
witneflses,  and  other  taxable  disbursements,  already  made  or 
incurred,  which  are  rendered  ineffectual  by  the  adjonrnment,  may 
be  required,  as  a  condition  of  granting  the  adjournment. 
Id.,  f  814;  L.  1853.  ch.  617.  pert  of  f  4;  L.  1895.  ch.  949. 

I  8256.     [Atti^d,   1895.]     Disbursements   to   be   inclnded  la 
bill  of  costs. 

A  party  to  whom  costs  are  awarded  in  an  action  is  entitled 
*to  include  in  his  bill  of  costs  his  necessary  disbursements  as  fol- 
lows: The  legal  fees  of  witnesses  and  of  referees  and  other  offi- 
cers; the  reasonable  compensation  of  commissioners  taking  de- 
positions; the  legal  fees  for  publication  where  publication  is 
directed  pursuant  to  law;  the  legal  fees  paid  for  a  certified  copy 
of  a  deposition,  or  other  paper,  recorded  or  filed  in  any  public 
office,  necessarily  used  or  obtained  for  use  on  the  trial;  copies 
of  opinions  and  charges  of  jndges;  the  reasonable  expenses  of 
printing  the  papers  for  a  hearing,  when  required  by  a  role  of 
the  court;  prospective  charges  for  the  expenses  of  entering  and 
^  docketing  the  judgment;  and  the  sheriff's  fees  for  receiving  and 

returning  one  execution  thereon,  including  the  search  for  prop- 
erty and  such  other  reasonable  and  necessary  expenses,  as  are 
taxable,  according  to  the  course  and  practice  of  the  conrt,  or  by 
express  provision  of  law.  Searches  affecting  property  situate  in 
any  county  in  which  the  office  of  county  clerk  or  register  is  a 
salaried  one,  when  made  and  certified  to  by  title  insurance,  ab- 
stract or  searching  companies,  organized  and  doing  business  under 
the  laws  of  this  State,  may  l>e  used  in  all  actions  or  special  pro- 
ceedings in  which  official  searches  may  be  used,  in  place  of  and 
with  the  same  legal  effect  as  such  official  searches,  and  the 
expenses  of  searches  so  made  by  said  companies  shall  be  taxable 
at  rates  not  exceeding  the  cost  of  similar  official  searches. 

Id.,   i  311.  nraM;  U    1895.  oh.   331. 

1  3257.  Increased  damages  not  to  earrjr  Increased  costs. 

A  plaintiff,  who  recovers  double  or  other  increased  damages, 
does  not  thereby  become  entitled  to  more  than  single  costs;  ex- 
j  cept  w^here  it  is  otherwise  specially  prescribed  by  law. 

2  R.   S.  61fl.   8  23   (2  Edm.  (MO). 


I  3258.  M'ben  defendant  entitled  to  increased  eostp. 

In  either  of  the  following  cases,  a  defendant,  in  whose  faror 
a  final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a 
chattel;  or  a  final  order  is  made,  in  a  special  proceeding  insti- 
tuted by  a  State  writ,  is  entitled  to  recover  the  costs,  prescribed 
In  section  3251  of  this  act.  and,  in  addition  thereto,  one-half 
thereof: 
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1.  Wher«%  the  defendant  is  or  was  a  public  officer,  appointed 
or  elected  under  the  authority  of  the  State,  or  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  such  an 
officer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act,  done  by  him  by  virtue  of  his  office,  or  an  alleged 
omission  by  him,  to  do  an  act,  which  it  was  his  official  duty  to 
perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  or  assistance,  touching  the  duties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  color  of  authority  of  a  statute  of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other  per- 
son, specified  herein,  unites  in  his  answer  with  a  person  not 
entitled  to  such  additional  costs. 

2  B.   S.   61G,  i  24. 

I  3258.  Increased  dtubnraementa  not  nllofved. 

The  increase,  specified  in  the  last  section,  does  not  extend  to 
the  disbursements;  and  an  officer,  witness,  or  juror,  is  not  enti- 
tled to  any  other  fees  in  the  action,  except  the  single  fee  :*llowed 
by  law  for  his  services. 
Id.,  f  25,  ftm'd. 

(  8200.  Costa  «pon  u  aettlement. 

Where  an  action,  specified  in  section  3228  of  this  act,  Is  settled 
before  judgment,  no  greater  sum  shall  be  demanded  as  costs, 
than  at  the  rates  prescribed  by  section  32ol  of  this  act. 

Co.   Proc.>   f  822. 

I  32ei.  Tltla    article    not   to   affect    special    provisions    of 

IttTT. 

This  article  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute  remaining  unrepealed  after 
this  act  takes  effect,  whereby  the  amount  of  costs  is  specially 
fixed,  in  a  particular  case,  otherwise  than  as  prescribed  in  this 
article. 
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ARTICLES  SESCONO. 

Taxation  of  costs, 

fee.  8fl62.  GoBts;  bow  taxed.     AUowances,  etc.;  bow  computed. 

8203.  Notice  of  taxation. 

8264.  BeUxatlon. 

8266.  Reylew  of   taxation. 

3260.  Duty  of  taxing  officer. 

3267.  Affidavit  respecting  dlBbursements. 

I   3202.    Coats  I    ho^r   taxed.    Allo-vrancesy    etc.f    liO'vr   eoai* 
puted. 

Costs  must  be  taxed  by  the  clerk,  upon  the  application  of  the 
party  entitled  thereto;  exce^)t  that  the  court  may  direct,  that 
mterlocutory  costs,  or  costs  in  a  special  proceeding,  be  taxed  by 
a  judge.  The  clerk  must  insert,  in  the  judgment  or  final  order, 
the  amount  of  the  costs,  as  taxed.  In  a  case  where  the  costs 
are  in  the  discretion  of  the  court,  the  report  or  decision,  or  the 
direction  of  the  court  for  final  judgment,  upon  a  default,  or 
after  a  jury  trial,  must  specify  which  party  or  parties  are  enti- 
tled to  costs;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  allowance,  specified  in  section  3^2  of  this 
act,  must  be  computed  by  the  clerk  upon  the  taxation;  bnt  the 
value  of  property,  required  to  be  ascertained  for  that  purpose, 
must  be  ascertained  by  the  court,  unless  it  has  been  fixed  bj 
the  decision  or  report,  or  by  the  verdict  of  the  jury,  upon  whicn 
the  final  judgment  is  entered;  except  that,  in  case  of  actual  par- 
tition, it  must  be  determined  by  the  commissioners. 

Co.   Proc,   part   of   S8   811    and  309. 

§  8263.  Notice  of  taxation. 

Costs  may  be  taxed,  upon  notice  to  the  attorney  for  each  ad- 
verse party,  who  has  appeared,  and  is  interested  in  reducing  the 
amount  thereof.  Notice  of  taxation  must  be  served,  not  less 
than  five  days  before  the  taxation;  unless  the  attorneys,  serving 
and  served  with  the  notice,  all  reside,  or  have  their  offices,  in 
the  city  or  town,  where  the  costs  arc  to  be  taxed;  in  which  case, 
a  notice  of  two  days  is  sufficient.  A  copy  of  the  bill  of  costs, 
specifying  the  items,  with  the  disbursements  stated  in  detail, 
must  be  served  with  the  notice  of  taxation. 

Id.,  f  311. 

I  3264.  Retaxatlon. 

Costs  may  also  be  taxed  without  notice.  But  where 
they  are  so  taxed,  notice  of  retaxation  thereof  jnast  imme- 
diately afterwards  be  given  as  prescribed  in  the  last  section, 
by  the  party  at  whose  instance  they  were  taxed;  in  default 
whereof,  the  court  must,  upon  the  application  of  a  party  entitled 
to  notice,  direct  a  retaxation,  with  costs  of  the  motion,  to  be 
paid  by  the  party  in  default.  The  court  may,  in  its  discretion, 
upon  the  application  of  a  party  interested,  direct  a  retaxation  of 
costs  at  any  time.  Any  sum,  deducted  upon  a  retaxation,  must 
be  credited  upon  the  execution,  or  other  mandate  issued  to  en- 
force the  judgment. 

I  326S.  ReT^le^vr  of  taxattoA. 

A  taxation  or  a  retaxation  may  be  reviewed  by  the  court,  upon 
a   motion   for  a   new   taxation.     The   order,  mnde  upon  such  • 
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motion,  may  allow  or  disallow  any  item,  objected  to  before  the 
taxing  officer,  in  which  case,  it  has  the  effect  of  a  new  taxation; 
or  it  may  direct  a  new  taxation  before  the  proper  officer,  specify- 
ing the  grounds  or  the  proof,  upon  which  the  item  may  be  allowed 
or  disallowed  by  him. 

1  Saoe.  Dnty  of  taxinor  olBcer. 

An  officer,  authorized  to  tax  costs  in  an  action  or  a  special 
proceeding,  must,  whether  the  taxation  is  opposed,  or  not,  exam- 
ine the  bills  presented  to  him  for  taxation;  must  satisfy  himself 
that  all  the  items  allowed  by  him  are  correct  and  legal;  and 
must  strike  out  nil  charges  for  fees,  other  than  the  prospective 
charges  expressly  allowed  by  law,  where  it  docs  not  appear  that 
the  services,  for  which  they  are  charged,  were  necessarily  per- 
formed. 

2  R.  B.  663,   8  6   (2  Edm.   672). 

i  8967.  AAdaTit  respeotinff  diabnrsenftent*. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual 
attendance;  and,  if  travel  fees  are  charged,  the  distance  for 
wliich  they  are  allowed.  A  charge,  for  a  copy  of  a  document 
or  paper,  cannot  be  allowed,  without  an  affidavit,  stating  that 
it  was  actually  and  necessarily  used,  or  was  necessarily  obtained 
for  use.  An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit,  and  appears 
to  have  been  necessarily  incurred,  and  to  be  reasonable  in  amount 

Id.,  i  7;  O.  Proc.,  part  of  i  311. 
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TITLE  in. 

for  coats. 


iae.  8268.  When  defendant  may  require  aecorltj  for 
saw.  Id.;    after   action    commenced. 
SS70.  Tbe  laat  two  sections  qoallfled. 
3271.  Id.:  in  actiona  by  and  against  execntors,  etc. 
8272.  Order  to  glTe  aecurity. 

3273.  Bequlsites  of  undertaking. 

3274.  Notice  of   exception;   Id.  of  Justification.      ,  _  ^ 

3276.  jDStlflcation  of  sureties.      Allowance  of  andertaku^ 
8276.  Order   to  gire  additional  security.    Proceedings. 

3277.  Effect  of  failure  to  obey  order  to  giro  security. 

3278.  Liability  of  attorney  for  cesU  in  certain  acUona. 
8278.  This  UUe  applies  to  special  proceedings. 

1  3208.  [Am'd,  l»9l9  1904»  1910.)  Wlien  defendant  may 
reanlre  aeetirltT  for  coats* 

The  defendant,  In  an  action  bronpht  in  a  court  of  record,  may 
require  security  fur  coHts  to  be  giTeu,  as  prescribed  in  tMs  title, 
where  the  plaintiff  was,  when  the  action  was  comuieueed,  either 

1.  A  person  residing  without  the  state;  or,  if  the  action  is 
brought  in  a  county-  court,  except  in  the  counties  of  Albany, 
Kings,  Queens  and  Richmond,  or  in  the  city  court  of  the  city 
of  New  York,  the  city  court  of  Yonkers,  or  the  city  conrt  of 
Albany,  residing  without  tbe  city  or  county,  as  the  case  may  he, 
wherein  the  court  is  located;  or 

2.  A  foreign  corporation;  or 

3.  A  person  imprisoned  under  execution  for  a  crime;  or 

4.  The  official  assignoe  of  a  person  so  Imprisoned;  the  official 
assignee  or  official  trustee  of  a  debtor;  or  an  assignee  in  bunk- 
ruptcy;  where  tbe  action  is  brought  upon  a  cause  of  action, 
arising  before  .the  assignment,  the  appointment  of  the  trustee, 
or  the  adjudication  in  bankruptcy. 

2  R.  S.  620.  I  1  (2  Edm.  0W>;  L.  1891,  ch.  170;  L.  1904,  ch.  624;  t.  1910, 
eh.  118.     In.  effect  Sept.  1,  1910. 

I  8869.  Id.  I  after  action  commenoed. 

The  defendant,  in  a  like  action,  may  require  security  for  coetc 
to  be  given,  where,  after  the  commencement  of  the  action,  th^ 
plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  State;  or,  where  me  action 
is  brought  in  either  of  the  local  courts  specified  in  subdiyision 
first  of  the  last  section,  ceases  to  be  a  resident  of  the  city  or 
county,  as  the  cnse  may  be,  wherein  the  court  is  located;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or 
exonerated  from  imprisonment,  pursuant  to  a  law  of  the  State, 
or  of  the  United  States;  or  ,         ,.       ^      ..^ 

3.  Is  sentenced  to  the  State  prison,  for  a  term  less  than  for  hfe. 

Id. 

g  8270.  The  last  two  sections  quallAed. 

In  a  case  specified  in  either  of  the  last  two  sections,  if  there 
are  two  or  more  plaintiffs,  the  defendant  cannot  require  security 
for  costs  to  be  given,  unless  he  is  entitled  to  require  it  of  aU  the 
pialBtiffa. 

*  So  In  orlfflnaL 
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1  8271.  Id.;  la  aetloas  by  and  a^ralnst  exeemtoniy  ete* 

In  an  action  by  or  against  an  executor  or  administrator,  in  his 
representative  capacity,  or  the  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute  to  sue,  or  to  be  sued;  or 
by  an  official  assignee,  the  assignee  of  a  receiver,  or  the  com- 
mittee of  a  person  judicially  declared  to  be  incompetent  to 
manage  his  affairs;  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  give  security  for  costs. 

Co.  Proc.,  part  of  f  317;  L.  1874.  cb.  446.  |  5. 

f  3272.  Order  to  fflve  Becarity. 

Where  security  for  costs  is  required  to  be  given,  the  court  in 
which  the  action  is  pending,  or,  except  in  a  case  specified  in  the 
last  section,  a  judge  thereof,  upon  due  proof,  by  affidavit,  of  the 
facts,  must  make  an  order  requiring  the  plaintiff,  within  a  time 
specified,  either  to  pay  into  court,  the  sum  of  two  hundred  and 
fifty  dollars,  to  bo  applied  to  the  payment  of  the  costs,  if  any, 
awarded  against  him,  or,  at  his  election,  to  file  with  the  clerk 
an  undertaking,  and  to  serve  a  written  notice  ot  the  payment  or 
of  the  filing  upon  the  defendant's  attorney;  and  staying  rll  other 
proceedings,  on  the  part  of  the  plaintiff,  except  to  review  or  va- 
cate the  order,  until  the  payment  or  filing,  and  notice  thereof, 
and  also,  if  an  undertaking  is  given,  the  allowance  of  the  same. 

2  R.  S.  620,  part  of  f  8  (2  Bdm.  644). 

S  3273.  Reavlsiteii  of  andertaklnar. 

The  undertaking,  specified  in  the  last  section,  must  be  executed 
to  the  defendant  by  one  or  more  sureties,  and  must  be  to  the 
effect  that  they  will  pay,  upon  demand,  to  the  defendant,  all 
costs  which  may  be  awarded  to  him  in  the  action,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  two 
hundred  and  fifty  dollars. 

Id.,  i  4.  aoi'd;  L.  1876,  cb.  305. 

S  3274.  Notice  of  exception  $  Id.  of  Jnntf  ikcatlon. 

Within  ten  days  after  service  of  the  notice  of  filing  the  under- 
taking, the  defendant  may  serve  upon  the  plaintifrs  attorney 
a  notice  that  he  excepts  to  the  sureties  therein.  Within  ten  da^s 
after  service  of  such  a  notice,  the  plaintiff  must  serve,  upon  the 
defendant's  attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  judge  of  court,  or  a  county  judge,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter,  and  the  place  to  be  within  the 
county  where  the  action  is  triable. 

Id.,  H  5  and  6,  am'd. 

I  3275.  Joatlflcatlon  of  anretle*.  Allowance  of  mndor- 
taklnir* 

Section  580  of  this  act  applies  to  the  justification  of  the  sure- 
ties. Where  the  judge  finds  the  sureties  sufficient,  he  must  annex 
the  written  examination,  if  any.  to  the  undertaking,  indorse  his 
allowance  thereon,  and  cause  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  un- 
dertaking is  deemed  allowed,  and  must  be  indorsed  and  filed  lo 
like  manner. 

Jd.,   H  B  and  6.  am*d:  U   187R.  rh.   306. 
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1  8276.  [Am'd,  1891.]  Order  to  vlve  additional  ■cevrltr 
ProceedlniTB* 

At  any  time  after  the  allowance  of  an  undertaking,  given  pu^ 
Buant  to  such  an  order,  or  as  prescribed  in  section  3278  of  thic 
act,  or  after  notice  of  the  payment  into  court  made  pursuant  to 
such  an  order,  the  court,  or  a  judge  thereof,  upon  satisfactory 
proof,  by  affidavit,  that  the  sum  specified  in  the  undertaking, 
or  the  amount  of  such  payment,  is  insufficient;  or  that  one  or 
more  of  the  sureties  have  died,  or  become  insolvent,  or  that  his 
or  their  circumstances  have  become  so  precarioas  that  there  is 
reason  to  apprehend  that  the  undertaking  is  insufficient  for  the 
security  of  the  defendant;  must  make  an  order  requiring  the 
plaintiff  to  give  an  additional  undertaking,  or  make  an  additional 
payment  into  court.  The  last  four  sections  apply  to  such  an  oi^ 
der,  sind  to  the  undertaking  given,  or  payment  made,  pursuant 
thereto. 

L.   1891,  ch.   101. 

8  3277.  ESffect  Of  fallnre  to  obey  order  to  vlve  •eearlty. 

Where  the  plaintiff  fails  to  comply  with  an  order,  made  as  pre* 
scribed  in  this  title,  or  to  procure  the  allowance  of  an  under- 
taking given  pursuant  to  such  an  order^  the  defendant  is  entitled 
to  a  judgment  dismissing  the  complamt,  and  in  hia  favor  for 
costs.    The  defendant  may  apply  therefor,  as  upon  a  motion. 

2  n.  8.  620.  fi  4,  am'd;  L.  1876,  ch.  300. 

S  3278.  friability  of  attorney,  for  costs  In  certain  aetiona. 

Where  a  defendant  is  entitled  to  require  security  for  costs,  us 

{)re8cribed  in  section  3268  of  this  act,  the  plaintiJf's  attorney  is 
iable  for  the  defendant's  costs,  to  an  amount  not  exceeding  one 
hundred  dollars,  until  security  is  given,  as  prescribed  in  this  title. 
The  plaintiff's  attorney  may  relieve  himself  from  that  linbility» 
although  the  defendant  may  not  require  security  for  costs  to  be 
given,  by  filing  and  procuring  the  allowance  of  an  undertaking, 
as  if  an  order  had  been  made  as  prescribed  in  section  3272  of 
this  act. 
Id.,  §1  7  and  8. 

{  8279.  This  title  applies  to  special  proeeedlnara. 

The  foregoing  sections  of  this  title  apply  to  a  special  proceed* 
oig  instituted  in  a  court  of  record,  in  like  manner  as  to  an  action; 
lor  which  purpose,  the  prosecuting  party,  other  than  the  people, 
or,  where  the  special  proceeding  is  instituted  in  the  name  of  the 
people  upon  the  relation  of  a  private  corporation  or  individuajt 
fb*-  relator,  is  deemed  a  plaintiff,  and  the  adverse  party,  a 
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TITLE  rV. 
General  provisions  relating  to  fees* 

Sec.    3280.  Taking  fwH    not    prfserU>eil   by   law,    prolilblted. 

3281.  1(1. ;      for   services   not   remlonnl,   except,   etc. 

a282.  i'onalty   fur   cxtt^rtion. 

328.'}.  Clerk  of  court  uf  appeals  to  accoimt  for  ftncl  pay  over  ftes. 

:J2s4.  IRoiM-alcd.J 

8285.  Certain   county   clerks    and    regUtcrs   maHt   account   for  fees. 

'i'2S('K  (lenoral    provisions   aH    to   fei'H,    etc.,    to  lie   accounted   for, 

3287.  Flh'S   of  certain   offlcerH   to   be   taxed   upon    demand. 

3288.  Parties,  attorneyK,  etc.,  when  not  allowed  feet*. 
8280.  No  fet»  for  adminlaiering  certain  official  oaths. 
."5290.  Certain    Kearches   to   be   gratuitous. 

3201.  Officer,    etc.,    ma.r    cbarg(>   fee   paid    for   oath,    postage,    etc. 

3202.  Id. ;   his  fees,  etc.,   to  bo  paid  before  n>qutred  to  transmit  papers. 

3203.  Provision    where    printers    in    county    refuse    to   publlah. 

3204.  Affidavit   of   refusal    to   publish,    etc. 

3205.  Comptroller    to   audit  certain   chargi'S. 

f  aa80.  [Repeah^d  by  L.  1909,  chs.  ^5  and  51.  See  Console 
dated  Laws,  titH.  Jiidicinry  Law,  §  252,  l*nblic  Officers  LaAV, 
§  07.  J 

Sf  S2»1.»2A2.  fRopealod  by  Ij.  1000.  eh.  51.  See  Consoli- 
duted  Laws,  tit.  l*ublic  OMkers  Law,  §  tJT.l 

f  aswa.  [Ropoaled  by  L.  1900;  cb.  35.  Sop  (^insolidated  Laws, 
tit.  Judiciary  Law,  §  250  ] 

i  3284.  [Repealed  Jan.  1,  189G;  L.  180.5,  ch.  040.] 

I  nSHT,.  [Repealed  by  L.  1000,  cb.  10.  Sec  Consolidated  Laws, 
tit.  County  Law,  §  101.] 

I  0280.  [Repealed  by  L.  1000,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  70.] 

1  .1287.  rAm'il,  1H05.]  Feea  of  certain  oAeern  to  be 
taxed  nvon  demand. 

Kacb  county  clerk  or  reg-ister  of  deeds,  who  claims  any  fees 
by  virtue  of  bis  office :  and  each  sheriff  or  coroner,  who,  upon  the 
collection  of  an  execution,  f>r  the  settlement,  either  before  or 
after  judgment,  of  an  action  or  a  si)ecial  proceeding*  claims  any 
fees,  which  have  not  been  taxed:  must,  upon  the  written  demand 
of  the  person  liabfe  to  imy  the  same,  cause  them  to  be  taxed 
within  the  county,  upon  notice  to  the  person  making  the  de- 
mand, by  a  justice  of  the  supreme  court,  or  the  county  judge. 
After  such  a  demand  is  made,  the  officer  cannot  collect  his  fees, 
until  they  have  been  so  taxed. 

2  B.  S.  052,  It  1  and  2  (2  liklm.  6711:  L.  1S44,  ch.  127,  |g  2  and  3 
(4    Edra,    604)  ;    L.    1805,    oh.    04G. 

f  3288.  Portlen,  nttoi-nerM,  etc.,   wlien   not  allowed   fees. 

A  party  to  an  action  or  a  special  proceeding  is  not  entitled  to 
a  .fee,  for  attending  as  a  witness  therein,  in  his  own  behalf,  or 
In  behalf  of  a  party  who  pleads  jointly,  or  is  united  in  interest, 
with  him;  and   an  attorney  or  ccuinsel,  in   an  action   or  special 
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proceeding,  is  not  entitled  to  a  fee,  for  attending  as  a  witness 
therein,  in  behalf  of  his  client. 

See    2    R.    S.    601.    S    15    (2    Edin.    671.) 

S  3289.  [Repealed  l>y  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Oflicers  Law,  §  09.] 

1  32fH>.  [Repealed  by  L.  1909.  ch.  23.  See  Consolidated  Laws, 
tit.   Executive  Law,   §  84.] 

i  3291.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Law.^, 
tit.  Public  Omcera  Law,  §  68.] 

i  3202.  I«1.;  hiH  fee*,  etc.,  to  be  pat«l  before  required  to 
tranmult  paper. 

Each  provision  of  this  act,  requiring  a  judge,  clerk,  or  other 
officer  to  transmit  a  paper  to  another  officer,  for  the  benerit  of 
a  party,  is  to  be  construed  as  requiring  the  transmission  only  at 
ih*^  request  of  the  person  so  to  be  benefited,  and  upon  payment 
by  him  of  the  fees  allowed  by  law  for  the  uaper  transmitted,  or 
any  copy  or  certificate  connected  therewith,  and  the  expenses 
specified  in  the  last  section. 

L.    1876,    ch.    449,    8    12.  . 

{  3203.  Provliilon  irhere  prInterH  In  connty  refiiae  to 
pnblinb. 

If  the  proprietor  of  each  newspaper,  published  in  a  city  or 
county,  in  which  any  notice,  order,  citation,  or  other  paper  is 
required  by  law  to  be  published,  refuses  to  publish  the  saiue, 
for  the  fees  prescribed  by  law  for  the  publication,  it  may  be  pub- 
lished in  the  newspaper,  printed  at  Albany,  in  which  legal  no- 
tices are  re(iuired  V)v  law  to  be  published.  If  it  is  required  by 
i  law  to  be  published  in  that  newspaper,  and  .also  in  anotlier  news- 

paper published  in  a  city  or  county,  and  the  proprietor  of  each 
newspaper  in  that  city  or  county  refuses  to  publish  it  for  the  fees 
so  prescribed,  it  may  be  published  in  the  newspaper,  published 
nearest  to  the  place,  where  a  person  is  retpiired  to  appear,  or 
where  an  act  is  to  be  done,  pursuant  thereto,  the  proprietor  of 
which  will  publish  the  same,  for  those  fees.  Publication,  made 
as  prescribed  in  this  section,  is  as  valid,  as  if  it  was  made  in  the 
city  or  county,  where  the  publication  thereof  is  so  required  by 
law. 

2  R.   S.   648,    §1  46  aud  47    (2  Edm.   667). 

$   ."{204.   Affidavit   of  rcfnsal   to  publish,  etc. 

Where  publication  is  made,  as  prescribed. in  the  last  section, 
elsewhere  than  in  the  city  or  county  where  it  is  otherwise  re- 
quired by  law  to  be  made,  the  affidavit  of  publication  mnst 
either  be  accompanied  with  an  affidavit,  or  contain  a  statement, 
to  the  effect  that  an  application  to  iiublish  the  advertisement 
was,  before  such  publication,  made  to  the  proprietor  of  each 
newspaper  published  in  the  city  or  county:  that  the  amount  of 
the  legal  fees  for  such  publication  was  at  the  same  time  tendered: 
and  that  the  application  was  refused.  Such  an  affidavit  is  pre- 
sumptive evidence  of  the  facts  stated  therein. 
2  R.  S.  648,  {  49. 

I  329B.  [Repealed  by  L.  1900,  ch.  58.  See  Consolidated  Laws, 
tit.  State  Finance  Law,  i  40.] 
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TITLE  V. 

Sums  allowed  as  fees. 

flee.   3296.  Referee's   tev9   geoerally. 

3297.  Id. ;    upon    uales   of   real   property. 

3298.  Fc>e8   for   uathH   and   acluiowledgmenta. 

3299.  Surveyors'    aud   coDimissiouers'    fees.    In    action    for   partltioii   oa 

dower*    etc 

3300.  Fees  of   the  clerk  of   the   court   of   appeals. 
3201.    Clerk's   feen  In  civU   actlooa  generally. 

3302.  The   laxt   section   qualified. 

3303.  Clerk's   fees   upon   naturalization. 
330^i.    Fees    of   county   clerks   generally. 

8305.    Ceruln    proTlslona   not    affected    by    the    last    section. 
3300.     Fees   of   reglMter  and   other   clerks. 

330Gir.  Fees  of  county  clerk  for  entries  of  moneys  deposited  with  coonty 
treasurer. 

3307.  Sheriff's   fees. 

3308.  The   last   section   qualUled. 
8809.    Id.;   how  collected. 

S3tO.  Coroner's   foes. 

3311.  Stenographer's    fees. 

3312.  Compensation   of   deputy  sheriffs   and   constables  attending  coorts. 
Sai3.  Fees  of   trial   Jurors. 

3314.  Supervifwrs   may   make   allowance   to  grand   and   trial  Jurors. 

3315.  Id. :   extra   pay  upon    protracted   trials. 

3316.  Jurors*    fees  In   special   proc«,'edings. 

3317.  Foes  of  printers. 

3318.  Witnesses'    fet>8   generally. 

3319.  Id. ;    on   deposition    to   be   uied   in    another   state. 

3320.  Receiver's    commissions. 

8321.    F(>es  of  county  treasurer,   and  chamberlain  of  New  Totk. 

3322,  FeoH   of   a   Justice  of   the   iieace. 

3323.  CouKtnble's    fees. 

8324.    Id. ;  affidavit   upon   claim   fur  travel   fees. 

8829.  Justlcp'M  court,   fees  upon  a  commission. 

3326.  Id.  ;    Jurors'    fees. 

3327.  Id. :  witnesses'    fees. 

3328.  Id. ;  fees    to   be    paid    before   services   rendered. 
3829.  Id.  ;  by   whom   fo<'a   to  be  ]»ald. 

8830.  Certain    spei-ial    provisions    excepted    from   this    title. 
8331.  Provision   as   to  change    In    fees. 

3331a.  Presimtatlon    of    claims   by   Jurors    and   disposition   of   unclaimed 

fees. 
3332.    This   title  applies    to   civil   cases  only. 

f  8286.   [Am*d,   1890.]     Referees  fees  veaerally. 

A  referee,  in  an  action  or  a  npecial  proceeding  brought  in  a 
court  of  record,  or  in  a  special  proceeding,  taken  as  prescribed 
in  title  twelve  of  chapter  seventeen  of  this  act.  is  entitled  to 
ten  dollars  for  each  day  spent  in  the  business  of  the  reference; 
unless  at  or  before  the  commencement  of  the  trial  or  hearing, 
a  different  rate  of  compensation  is  fixed,  by  the  consent  of  the 
parties,  other  than  those  in  default  for  failure  to  appear  or  plead, 
manifested  by  an  entry  in  the  minutes  of  the  referee,  or  other- 
wi.se  in  writing,  or  a  smaller  compensation  is  fixed  by  the  court 
or  judge  in  the  order  apix»inting  him. 

Go.   Proc.,  f  318,  am'd.     In  effect  March  11,  1896.     L.   1896,  cb.  90. 

I  3297.   [Am'd,    1896.]     Id.|   «pon   sales   of  real   property. 

The  fees  of  a  referee  appointed  to  sell  real  property  pnrsnant 
to  a  jndgment  in  an  action,  are  the  same  as  those  allowed  to  the 
sheriff,  and  he  is  allowed  the  same  disbursements  as  the  sheriff. 
Where  a  referee  is  required  to  take  security  upon  a  sale,  ur  to 
distribute,  or  apply,  or  ascertain  and  report  upon  the  distribution 
or  application  of  any  of  the  proceeds  of  the  sale,  he  is  also  enti- 
tled to  one-half  of  the  commissions  upon  the  amount  so  secured, 
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diBtributed  or  applied,  allowed  by  law  to  an  executor  or  admin- 
istrator for  receiviDg  and  paying  out  money.  But  commissioni 
shall  not  be  allowed  to  him  upon  a  sum  bidden  by  a  party,  and 
applied  upon  the  party's  demand,  as  fixed  by  the  Judgment,  witb- 
out  being  paid  to  the  referee,  except  to  the  amount  of  ten  dollars. 
And  a  referee's  compensation,  including  commissions,  cannot, 
where  the  sale  is  under  a  judgment  in  an  action  to  foreclose  a 
mortgage,  exceed  fifty  dollars,  unless  the  property  sold  for  ten 
thousand  dollars  or  upwards,  in  which  event  the  referee  may  re- 
ceive such  additional  compensation  as  to  the  court  maj^  seem 
proper,  or  in  any  other  cause  five  hundred  dollars. 

L.  I860,  Ota.  ft70.  I  4,  «m'd;  and  see  Co.  Proc.,  (  800.  agi'i};  U  11170,  cb. 
481,  i  11;  L.  1806,  ch.  241. 

g  829S.  Fees  for  oatlta  and  aclcno^rledviiieiits. 

Any  officer,  authorized  to  perform  the  services  specified  In  this 
section,  and  to  receive  fees  therefor,  is  entitled  to  the  foUowhig 
fees: 

1.  For  administering  an  oath  or  aflfirmation,  and  certifying  the 
■arae  when  required,  except  where  another  fee  is  specially  pre- 
scribed by  statute,  twelve  cents. 

2.  For  taking  and  certifying  tbe  acknowledgment  or  proof  of 
the  execution  of  a  written  instrument;  by  one  person,  twenty-five 
cents;  and  by  each  additional  person,  twelve  cents;  for  iwearing 
each  witness  thereto,  six  cents. 

S  R.  S.  687.  I  28  (2  Edm.  658);  L.  1847.  cb.  888  (4  Bdm.  688);  U  1S40. 
ch.  288,  S  2  CB  Edm.  802). 

f  8299.  flvrveyora'  and  oommlaaloAcra*  fees  la  aetton  for 
partition  or  doirer,  etc.  « 

A  surveyor,  employed  as  prescribed  by  law,  In  an  action  for 
partition  or  dower,  or  to  determine  dower^  is  entitled  to  five  dol- 
lars for  each  day,  actually  and  necessarily  occupied  in  survey- 
ing, laying  out.  marking,  or  mapping  land  therein.  Each  assist- 
ant, so  employed,  is  entitled  to  two  dollars  for  each  day,  actually 
and  necessarily  occupied  in  serving  under  the  surveyor's  direction. 
Each  commissioner,  appointed  as  proscribed  by  law,  ta  make 
partition  or  admeasure  dower,  is  entitled  to  five  dollars  for  each 
dsy's  actual  and  necessary  service. 

2  B.  a.  648.  SI  84  and  85  (2  Edm.  662),  am'd. 

f  8sOO.  Foos  of  tl&e  clerk  of  the  eourt  of  appeals. 

The  clerk  of  the  court  of  appeals  is  entitled,  for  the  services 
specified  in  this  section,  to  the  following  fees: 

For  filing  a  notice  of  oppeal  to  that  court,  and  all  the  papers 
transmitted  therewith,  fifty  cents. 

For  filing  ony  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents;  and  for  each  folio  more 
than  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two.  ten  cents. 

For  entering  a  judgment,  twenty -five  cents;  and  for  each  folio 
more  than  two,  ten  cents. 

For  a  certified  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  office,  ten  cents  for  each  folio. 
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For  engTOBBiTig  ft  remittitur,  ten  cents  for  each  folio. 
For  a  certificate,  other  than  tliat  a  paper,  for  the  copying  ot 
vhich  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five  cents. 
For  sealing  any  paper,  when  required,  fifty  cents. 

2  B.  &  622,  I  a  (2  B^m*  646);  U  18i7,  di.  U7,  I  7. 

i  8M>t.  lAML^df   18fN).]   Clerk'*   fees  la  elvfl  m«tlo»«  «•»« 


Except  tm  otherwise  prescribed  In  the  next  section,  each  clerk 
of  the  court  of  record  is  entitled  for  his  services  in  an  action  or  a 
special  proceeding,  brought  in  or  transferred  to  the  court  of  which 
he  is  clerk,  to  the  following  fees: 

Upon  the  trial  of  the  action,  or  the  hearing,  upon  the  merits,  of 
the  special  proceeding,  from  the  party  bringing  it  on,  one  dollar. 

For  entermg  final  judgment  in  the  action,  or  entering  a  final 
order  in  the  special  proceeding,  including  the  filing  of  the  judg- 
ment-roll, and  a  copy  of  the  judgment  to  insert  therein,  fifty 
cents;  and  ten  cents  in  addition  for  each  folio  exceeding  ten, 
contained  in  the  order  or  judgment. 

For  entering  any  other  order  or  an  interlocutory  judgment,  ten 
cents  for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio. 

Where,  on  an  appeal  from  a  judgment  or  order,  a  party  shall 
present  to  the  clerk  a  printed  copy  of  the  judgment^roll  or  order 
appealed  from,  it  shall  be  the  duty  of  the  clerk,  as  required,  to 
compare  and  certify  the  mime,  for  which  service  he  shall  be 
entitled  to  be  paid  at  the  rate  of  one  cent  per  folio. 

For  a  certined  transcript  of  the  docket  of  a  judgment,  twelve 
cents. 

For  filing  a  transcript  and  docketing  or  re^locketing  a  judgment 
thereupon,  six  cents. 

He  IS  not  entitled  to  any  fee,  or  otiier  compensation,  for  atiy 
other  service,  in  an  action  or  a  special  proceeding  in  the  court, 
except  that  where  he  is  also  county  clerk,  he  may  charge  fees  as 
prescribed  in  section  3304  of  this  act,  subject  to  the  limitations 
therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other  than 
pftixies  in  default  or  against  whom  a  judgment  or  a  final  order  haa 
been  taken,  and  is  not  appealed  from,  stipulate  la  writing  that 
a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy  is  re- 
quired by  any  provision  of  this  act,  the  stipulation  takes  the  place 
of  a  certificate,  as  to  the  parties  so  stipulating,  and  the  clerk  is 
not  required  to  certify  the  same  or  entitled  to  any  fee  therefor. 

And  the  paper  so  proved  by  stipulation  shall  be  received  bj 
the  clerks  of  all  the  courts  and  by  the  courts  and  shall  be  used 
or  filed  with  the  same  force  and  effect  as  if  certified  by  a  clerk  of 
the  court. 

See  Oo.  Ptoe.    |  812;  L.  1890,  ch.  312. 

I  8802.  [Am'd,  1805.1    The  last  section  Qiuill«ea« 

The  last  section  does  not  apply  to  the  clerk  of  a  surrogate's 
court,  of  the  city  court  of  the  city  of  New- York,  of  the  city 
conrt  of  Yonkers,  of  the  justice's  court  of  the  city  of  Albany,  or 
of  a  mayor's  or  recorder's  court. 

Zi.  1886,  cb.  946. 
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I  3303.  [Repealed  by  L.  1909,  ch.  35.    See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  253, J 


i   3304.   [Am*d,   1890.]     Fees   of  eonnty   elerka   senexmlly. 

A  county  clerk  is  entitled,  for  the  services  specified  in  this  sec- 
tion, except  where  another  fee  is  allowed  therefor  by  special 
statutory  jirovision.  to  the  followinjf  fees  to  be  paid  in  advance: 

For  searching  and  certifying  the  title  to,  and  incumbrances 
upon  real  property,  for  each  year  for  which  the  search  is  made, 
for  each  name,  and  each  kind  of  conveyance  or  lien,  five  cents. 

For  a  copy  of  an  order,  record,  or  other  paper,  entered  or  filed 
in  his  office,  eight  cents  for  each  folio. 

For  filing  a  transcript,  and  making  an  entry  as  prescribed  in 
section  1258  of  this  act,  twelve  cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof, 
or  of  the  docket  of  which,  has  been  tiled  in  his  office,  fifty  cents, 
to  be  paid  by  ^the  party  at  whose  request  the  execution  is  issued, 
and  to  be  collected  by  the  sheriff  in  addition  to  the  sum  due  upon 
the  judgment. 

For  recording  and  indexing  a  notice  of  the  pendency  of  an 
action,  filed  in  his  office,  ten  cents  for  each  folio  contained  in  the 
notice. 

For  cancelling  such  a  notice,  or  a  notice  filed  in  his  office,  as 
prescribed  in  section  649  of  this  act,  twenty-five  cents. 

For  recording  any  instrument,  which  must  or  may  legally  be 
recorded  by  him,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction-piece 
of  a  mortgage,  and  entering  the  satisfaction,  twenty -five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortgage 
as  prescribed  in  section  2.'^nO  of  this  act.  twentj'-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten  cents. 

For  filing  and  entering  a  satisfaction  of  an  assignment  of  a 

■  jment,  twelve  cents. 

P  or  filing  and  entering  the  bond  of  a  collector  or  other  officer 
authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  or  a  mechanie*s  lien,  ten  cents. 

For  filing  and  entering  specifications  and  all  other  papers  relat* 
ing  to  a  lien  against  a  vessel,  twenty-five  cents. 

For  filing  any  paper  required  by  law  to  be  filed  in  his  office, 
other  than  as  expressly  provided  for  in  this  section,  six  cents. 

For  filing  any  paper  deposited  with  him  for  safe  keeping,  six 
cents;  and  for  searching  for  such  a  paper,  when  required,  three 
cents  for  each  paper  necessarily  opened  and  examined. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of 
which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five  centa. 

For  inquiring  into,  determining,  and  certifying  the  sufficiency 
of  the  sureties  of  a  sheriflF,  fifty  cents. 

For  attending  upon  the  canvassing  of  votes,  given  at  an  elec- 
tion, two  dollars. 

For  drawing  the  necessary  certificates  of  the  result  of  the  can- 
vass, eighteen  cents  for  each  folio;  and  for  the  necessary  copies 
thereof,  nine  cents  for  each  folio. 

For  notifying  the  governor  that  any  person  haa  taken  an  oatb 
of  office,  ten  cents  and  the  necessary  postage. 
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For  QOtif>'iiiff  the  governor  that  any  person  has  neglected  to 
take  an  oath  of  otHce,  or  to  file  or  renew  any  security,  within  the 
time  prescribed  by  law,  or  of  a  vacancy  in  an  office  in  his  county, 
ten  cents  and  the  necessary  postage. 

For  notifying  any  person  «f  his  appointment  to  office,  twenty- 
five  cents,  and  the  expenses,  actually  and  uecessaril^'  incurred  in 
giving  the  notice,  which  the  comptroller  deems  reasonable. 

For  entering,  in  the  minutes  of  the  county  court,  a  licence  to 
keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

For*  taking  and  entering  a  recognizance,  from  any  person  au- 
thorized to  keep  a  ferry,  twenty-five  rents. 

But  a  county  clerk  is  not  entitled  to  any  fee,  under  this  section, 
for  a  copy  of,  or  for  filing  or  certifying,  any  paper,  in  a  civil 
action  or  special  proceeding,  in  a  court  of  which  he  is  ex-offleio 
clerk. 

2  R.  8.  Ki8,  I  ^0  (2  K<1m.  G59)  ;  L.  1.S64.  ch.  03,  |  4  (6  Edm.  231); 
2  R.  S.  545,  8  3  (2  Edm.  565)  ;  L.  1873.  ch.  489,  {  4  (9  Edm.  622)  ; 
L.    1896,   ch.    572.    In   effect   May   12,    1896. 

f  380S.  Ceptaln  provinloniii  not  affected  by  ihe  last  see- 
tion. 

The  last  section  does  not  affe<*t  any  special  statutory  provision, 
remaining  unrepealed  after  this  title  takes  effect,  whereby  a  fee, 
different  from  the  fee  tlif»rcin  allowed,  is  allowed  to  the  clerk  of 
the  city  and  county  of  Now- York,  or  of  the  county  of  Kings,  for 
a  service  therein  specified. 

L.  IS-W.  ch.  142,  fl  1  and  2;  Co.  Proc..  §  256;  L.  1874,  ch.  804; 
L.    1868.    ch.    720;    L.    1871,    oh.    734. 

I   8306.   FeeN   of  reflrlHter  and   other   clerks. 

The  register  of  any  county,  or  the  clerk  of  any  court  of  record, 
is  entitled,  ff)r  any  services  specified  in  the  lust  section  but  one, 
which  he  is  authorized  to  i)orform,  to  the  fees  specified  therein, 
subject  to  the  qualifications  thf»rciii  contained. 

I  3306a.  [Added,  1809.1  Fees  of  county  clerk  for  en« 
tries  of  moneys  deposited   vrltk  connty  treasarer. 

The  county  clerk  shall  be  entitled  to  receive,  for  making  the 
entries  required  of  him  by  law  of  moneys  deposited  with  the 
county  treasurer  the  sum  of  fifty  cents  in  each  case,  to  be  paid 
by  the  party  to  the  action  or  proceeding,  and  taxed  as  a  dis- 
burMement  therein. 

Added  by  h.  1009,  rh.  65.  Derivation  —  L.  1880,  ch.  330,  {  2,  as 
sm'd  by  L.  iK05.  ch.  544,  f  2.  See  note  20  of  notes  of  Board  of  Statu- 
tory Consolidation  at  end  of  code. 

f  3307.   [Am*d,  1884,  ISfM,  1007.]     SherlflPs  fees. 

A  sheriff  is  entitled,  for  the  services  specified  in  this  section,  to 
the  following  fees: 

1.  For  serving  a  summons  with  or  without  either  a  copy  of  the 
complaint,  or  a  notice  specified  in  section  419  or  section  423  of 
this  act:  or  for  serving  or  executing  an  order  of  arrest,  or  any 
other  mandate,  for  the  service  or  execution  of  which  no  other 
fee  is  specially  prescribed  by  law,  except  a  subpoena,  one  dollar 
for  each  person  ser\'ed  or  as  to  whom  it  is  executed;  and  for 
necessary  travelling  to  serve  or  execute  the  same,  six/^ cents  for 
each  mile  travelled,  going  and  returning:  the  travelling  fe(»s  to  h^ 
computed  from  the  court  house  of  the  connty:  or,  if  there  ore 
two  or  more  court  houses,  from  thnt  nearest  to  the  place  of  ser- 
rice  or  execution.    But  when*  two  or  more  mandates  are  delivered 
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to  a  alieriff,  to  be  served  upon  or  executed  ugaiust  one  person, 
at  one  time,  iu  one  action  or  special  proceeding;  or  where  a  man- 
date ia  served  upon  or  executed  against  two  or  more  persons,  in 
one  action  or  special  proceeding,  and  in  the  course  of  one  journey; 
the  sberi£C  is  entitled,  in  all,  to  six  cents  only,  for  each  mUe 
travelled. 

2.  For  levying  a  warrant  of  attachment,  against  the  property  of 
a  defendant,  issued  as  prescribed  in  title  third  of  chapter  seventh 
of  this  act,  or  for  executing  a  requisition  to  replevy  one  or  more 
chattels,  one  dollar;  and,  also,  such  additional  compensation,  for 
his  tiouble  and  expenses,  in  t.akiug  possession  of  and  prescrviiig 
the  property,  as  the  judge,  issuing  the  warrant,  or  in  case  of  a 
replevin,  as  the  court  or  a  judge  thereof  allows,  aud  the  judge  or 
court  may  make  an  order  reoniring  the  party  liable  therefor  to 
pay  the  same  to  the  sheriff.  For  making  and  filing  a  description 
of  real  property,  or  an  inventory  of  personal  property  attached, 
twenty-nve  cents  for  each  folio;  for  each  necessary  copy  thereot, 
twelve  cents  for  each  folio;  together  with  such  compensation  to 
the  appraisers,  as  the  judge  issuing  the  warrant  allows,  not  ex- 
ceeding two  dollars  to  each  appraiser,  for  each  day  actually  em- 
ployed. For  advertising,  during  the  pendency  of  the  action,  per- 
sonal property  attached,  the  same  fees  as  are  allowed  to  a  sheriff 
for  advertising  ^)ersonal  property  for  sale,  by  virtue  of  an  execu- 
tion. If  the  action  is  settled,  either  before  or  after  judgment,  the 
eheriif  is  entitled  to  poundage,  upon  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  at  which  the  settlement  is  made. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  other 
mandate,  or  of  a  complaint,  affidavit,  or  other  paper  served  by 
him,  where  no  fee  therefor  is  specially  prescribed  by  law,  twelve 
cents  for  each  folio. 

4.  [Am'd,  1007.]  For  notifying  jurors  to  attend  a  trial  term 
of  a  court  of  record,  fifty  cents  for  each  cause  placed  upon  the 
calendar  for  trial  by  a  jury,  to  be  paid  by  the  party  first  putting 
the  cause  on  the  calendar  for  that  term.  But  the  sheriff  is  not 
entitled  to  more  than  one  dollar  and  fifty  cents  for  calendar  fees 
m  one  action.  The  clerk  shall  not  put  a  cause  upon  the  caTendar. 
for  trial  by  a  jury,  until  the  fee,  specified  in  this  subdivision,  is 
paid  to  him,  for  the  use  of  the  sheriff.  And  where  the  cause  is 
tried  at  a  subsequent  term,  without  a  new  note  of  issue,  aa  pre- 
scribed in  se<'tion  077  of  this  act,  the  party  moving  the  trial  must 
pay  to  the  clerk,  for  the  use  of  the  sheriff,  the  calendar  fee  or 
fees  remaining  unpaid.  No  sheriff  who  receives  an  annual  salary 
in  whole  or  in  part  for  his  services  shall  be  entitled  to  the  fees 
provided  by  this  subdivision,  and  In  all  counties  where  the  sheriff 
receives  such  annual  salary,  the  clerk  shall  place  all  causes  upon 
the  calendar  for  trial  without  the  payment  or  collection  of  any 

fee  therefor.* 

•Ij,  1007,  ch.  2f»3.  whlrh  a<l«ls  last  sentenro  provldoa  that  tho  amendmeot 
'•  BhtU  not  affect  the  rif^bt  of  auy  Bhorlff  now  in  office  to  roodve  the  fo« 
tirovlded  for  horoln  until  tho  ond  of  his  term  of  oflJcc,  provld-^d  he  Is  iio>r 
inwfnll.r  enlltlpd  to  rwolve  the  Banio." 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  inquiry, 
or  to  try  the  validity  of  a  claim  to  personal  property,  seized  by 
virtue  of  a  warrant  of  attachment  or  an  execution,  or  in  obedi- 
ence to  a  precept  issued  by  commissioners  appointed  to  inquire 
concerning  the  incompetency  of  a  person  to  manage  himself  or  his 
affairs,  in  consequence  of  idiocy,  lunacy,  or  habitual  drunkefinesa. 
or  in  any  case  not  providrd  for  in  the  last  preceding  subdivision 
of  this  section,  including  the  making  and  return  of  the  inquisition 
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wheu  required,  for  each  juror  notified,   twenty^flre  cents.     For 
attending  a  jury»  when  i*equired,  in  such  a  case,  two  doliars. 

6.  For  receiving  an  execution  against  property,  entering  it  in 
his  books,  searcliing  for  property,  and  postage  on'  the  return, 
when  made  through  the  post-otUce,  fifty  cents.  If  required  by  the 
sheriff,  that  fee,  together  with  his  fee  for  returning  the  execution, 
must  be  paid,  by  the  person  in  whose  behalf  the  execution  is 
issued,  at  the  time  when  it  is  delivered  to  the  sheriff,  who  is  not 
bound  to  execute  it  unless  the  fee  is  so  paid.  For  mileiige  upou 
an  executiou,  for  each  mile,  going  only,  ten  cents;  to  be  computed 
as  prescribed  in  subdivision  first  of  this  section. 

7.  For  collecting  money  by  virtue  of  ah  execution,  a  warrant  of 
attachment,  or  an  attachment  for  the  payment  of  money  in  an 
action  or  a  special  proceeding;  or  by  virtue  of  a  warrant  for  the 
collection  of  money,  issued  by  the  comptroller,  or  by  a  county 
treasurer;  in  any  county  except  New- York,  Kings,  or  Westchester, 
three  per  centum  upou  the  sum  collected,  not  exceeding  two  hun- 
dred and  fifty  dollars,  and  two  per  centum  upon  the  residue  of 
the  sum  collected;  and  in  either  of  the  counties  of  New-York, 
Kings,  or  Westchester,  two  and  one-half  per  centum  upon  th'? 
sum  collected,  not  exceeding  two  hundred  and  fifty  dollars,  and 
one  and  one-quarter  per  centum  upon  the  residue  of  the  sum 
collected;  and  also,  where  an  execution  is  stayed  after  a  levy,  by 
order  olf  the  court  or  otherwise,  or  where  a  levy  is  upon  a  live 
animal,  or  speedily  perishable  property,  such  additional  compen- 
aation,  for  his  trouble  and  expenses  in  taking  ca^e  of  and  preserv- 
ing the  property,  as  the  court  or  a  judge  thereof  allows.  Where 
a  settlement  is  made  after  a  levy  by  virtue  of  an  execution,  the 
sheriff  is  entitled  to  poundage  upon  .the  value  of  the  property 
levied  upon,  not  exceeding  tne  sum  at  which  the  settlement  Is 
made,  and  to  the  additional  compensation,  if  any,  provided  for  in 
this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  virtue 
tf  an  execution,  warrant  of  attachment,  or  other  warrant  speci- 
fied in  the  last  preceding  subdivision,  two  dollars,  unless  It  is 
stayed  or  settled  before  sale;  and  in  that  case,  one  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real  prop- 
erty, by  virtue  of  an  execution,  twenty-five  cents  for  each  folio. 
For  drawing  and  executing  a  conveyance,  upon  a  sale  of  real 
property,  two  dollars,  to  bo  paid  by  the  grantee.  The  sheriff  is 
also  entitled  to  the  printer's  fees,  as  prescribed  by  law,  paid  by 
him  for  the  publication,  not  more  than  six  weeks,  of  a  notice  of 
the  sale  of  real  property,  and  he  may  require  the  party  directing 
the  sale  to  advance  the  printer's  fee«^  in  which  case  he  roust  re- 
pay the  same  out  of  the  proceeds.  \\  here  the  notice  is  published 
more  than  six  weeks,  or  the  sale  is  postponed,  the  expense  of 
continuing  the  publication,  or  of  pubhshing  the  notice^  of  post- 
ponement, must  be  paid  by  the  person  requesting  it.  Where  two 
or  more  executions  against  the  property  of  one  judgment  debtor 
are  in  th^  bunds  of  the  sheriff,  at  the  time  when  the  property  is 
first  advertised,  the  sheriff  is  entitled  to  printer's  fees  upon  only 
one  execution,  and  he  must  elect  upon  which  execution  he  will 
receive  the  same. 

10.  For  returning  any  mandate,  which  he  is  required  by  law  to 
return,  twelve  cents.  For  a  certified  copy  of  an  execution,  and 
of  the  return  of  satisfaction  thereupon,  delivered  as  prescribed 
In  section  1260.  of  this  act,  twenty-five  cents. 
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11.  For  posting  and  publishing  the  notice  of  sale,  selling,  and 
couveyiug  real  property,  in  pursuance  of  a  direction  contained  in 
a  judgment,  the  like  fees,  as  for  the  same  services  upon  the  sale 
of  real  property  by  virtue  of  an  execution;  but  where  real  prop- 
erty is  sold  under  a  judgment  in  an  action  to  foreclose  a  mort- 
gage, tlie  sheriff's  entire  compensation  cannot  exceed  fifty  dollars. 

12.  For  tailing  a  bond  for  the  liberties  of  the  jail,  one  dollar. 
For  taking  any  other  bond,  or  any  undertaking,  which  he  is  au- 
thorized to  take,  fifty  cents.  For  a  certified  copy  of  such  a  bond 
or  undertaking,  twenty-five  cents. 

13:  For  executing  any  mandate,  requiring  him  to  put  a  person 
into  possession  of  real  property,  other  than  a  warrant  specified 
in  subdivision  eighteenth  of  this  section,  and  removing  the  per* 
sou  in  possession,  one  dollar  and  fifty  cents,  and  the  same  travel 
fees  as  upon  the  service  of  a  summons. 

14.  For  each  person  committed  to  or  discharged  from  prison, 
in  an  action  or  a  special  proceeding,  one  dollar,  to  be  paid  by 
the  person  at  whose  instance  he  is  imprisoncHl.  For  attending 
before  an  officer  for  the  purpose  of  surrendering  a  prisoner,  or 
receiving  into  custody  a  prisoner  surrendered,  in  exoneration  of 
his  bail,  including  all  his  services  upon  such  a  surrender  or  re- 
ceipt, one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and  for 
travelling,  going  and  returning,  eight  cpnts  for  each  mile. 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpus  to 
inquire  into  the  cause  of  detention,  one  dollar  and  fiftr  cents; 
and  for  travelling  to  and  from  the  jail,  twelve  cents  for  each 
mile.  For  bringing  up  a  prisoner,  upon  any  other  writ  of  habeas 
corpus,  the  same  fees;  and  for  attending  the  court  or  judge  there- 
upon, one  dollar  for  each  day.  The  sheriff  is  entitled,  in  addi- 
tion to  the  sums  specified  in  this  subdivision,  to  his  actual  and 
necessary  expenses. 

17.  For  any  services,  which  may  be  rendered  by  a  constablo, 
other  than  those  specially  provided  for  in  this  section,  the  same 
fees  as  are  allowed  by  law  to  a  constable  for  those  services. 

18.  For  executing  a  warrant,  to  remove  any  person  from  lands, 
belonging  to  the  people  of  the  State,  or  to  Indians,  such  a  sum 
as  the  comptroller  audits,  and  certifies  to  be  a  reasonable  com- 
pensation. 

19.  For  giving  notice  of  any  general  or  special  election,  to  all 
the  officers,  to  whom  he  is  roq aired  by  law  to  give  such  a  notice, 
one  dollar  for  eaoh  town  or  ward,  in  addition  to  the  expense  of 
publishing  the  notices,  as  required  by  law;  payable  from  the 
county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents  for 
each  constable  notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  required  by 
law  to  attend,  for  each  day,  three  dollars. 

L.  1R71.  ch.  416  (9  Edm.  8D,  ^  1,  am*d:  T>.  1872.  ch.  ?«:  2  R,  S.  644.  5  :?. 
and  Bubseqnent  iipotions;  also,  L.  1850,  ch.  225,  8  1  (4  ^*ln»-  <«*>•  ^m'd;  L. 
1907,  cb.  253.    In  effect  S«Tt.  1,  1907. 

I  8808.  The  laiit   nectlon   qvaliHecl.  I 

The  last  section,  except  the  limitation  of  amount  ctnitained  in 
subdivision  eleventh  thereof,  docs  not  affe<-t  any  special  statutory 
provision,  remaining  unrepealed  after  this  title  takes  effect,  re- 
lating to  the  fees  and  expenses  of  the  sheriff  of  the  city  and 
county  of  New  York,  or  the  sheriff  of  the  county  of  Kings. 

I*.  18«9.  ch.  ceo,  S  2;  L.  1873.  ch.  ir.6,  {  2;  L.  1874,  ch.  192.  nnd  I*.  187^ 
ch.  4S9.  I  2. 
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1  3309.   Id.;  how  collected. 

The  fees  of  a  sheriff,  UDoa  an  execution  against  property, 
other  than  those  with  respect:  to  which  it  is  specially  preschbdd 
by  s^tute,  either  that  they  must  be  paid  by  a  particular  person* 
or  that  they  may  be  included  in  the  costs  of  the  party  in  whose 
favor  the  execution  is  issued,  must  be  collected  by  virtue  of  the 
execution,  in  the  same  manner  as  the  sum  therein  directed  to  be 
collected. 

2  B.  S.  644.  i  38. 

i  3310.  Coroner's  fees. 

A  coroner  is  entitled  for  the  services  specified  in  this  section* 
to  the  following  fees: 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a 
epeclal  proceeding,  in  which  the  sheriff  is,  fur  any  cause,  dis- 
qualified, the  same  fees  to  which  a  sheriff  is  entitled  for  the 
^aine  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  mandate, 
and  maintaining  him  while  there,  two  dollars  for  each  day,  to 
be  paid  by  the  sheriff,  before  he  is  entitled  to  be  discharged. 

2  R.  S.  647.  {  39  (2  Edm.  666)  ;  L.  1873,  cb.  833. 
i  3311.  [Am'd,   189S.]     Stenographer's  fees. 

iiixeept  where  otherwise  agreed,  or  when  special  provision  is 
otherwise  made  by  statute,  a  stenographer  is  entitled,  for  a  copy 
fully  written  out  from  his  stenographic  notes  of  the  testimony, 
or  any  other  proceeding,  taken  in  an  action,  or  a  special  proceed* 
ing  in  a  court  of  record,  or  before  a  judge  or  justice  thereof,  and 
furnished,  upon  request,  to  a  party  or  his  attorney,  to  the  fol* 
lowing  fees  for  each  folio:  In  a  trial  term  of  the  supreme  court, 
or  at  a  special  term  of  the  supreme  court  in  the  third,  fourth, 
fifth,  sixth,  seventh  or  eighth  judicial  districts,  six  cents;  in  any 
other  court  or  courts,  ten  cents;  and  for  the  copy  of  the  testimony 
required  to  be  made  in  any  proceeding  for  the  records  of  the 
surrogate's  court  of  either  of  the  counties  of  New  York  or 
Kings,  ten  cents;  and  the  surrogate  may  order  that  the  fees 
for  such  record  cppy  be  paid  out  of  the  estate  to  which  the 
proc€»eding  relates. 

L.    189G,   cb.   946. 

1  3312.  [Ani'd,  1881,  1890,  1890,  1908,  1004.  190S,  1906, 
1909,  1913.]  Compensation  of  depnty  sheriffs  and  e4»n- 
stables  attending  courts. 

A  constable  or  a  deputy  sheriff  is  entitled,  for  attending  a 
sitting  of  a  court  of  record,  pursuant  to  a  notice  from  the 
sheriff,  to  a  fee  for  each  day's  actual  attendance,  in  any  county 
in  the  state,  to  be  fixed  by  the  board  of  supervisors  thereof, 
and  mileage  as  allowed  by  law  to  trial  jurors  in  courts  of  record. 
Such  fees  must  be  paid  by  the  county  treasurer,  upon  the  pro- 
duction of  the  certificate  of  the  clerk,  stating  the  number  of  days 
that  the  constable  or  deputy  sheriff  attended.  If  a  constable 
or  deputy  sheriff  attending  a  sitting  of  a  court  of  record  pursu* 
ant  to  a  notice  from  the  sheriff  is  unable  to  reach  his  home  upon 
the  day  he  is  excused  from  attendance,  he  shall  be  entitlea  to 
compensation  for  an  additional  day,  and  the  clerk  shall  certify 
accordmgly  upon  satisfactory  proof  of  such  fact  by  afiSdavit. 
But  the  provisions  of  this  section  shall  not  be  applicable  to  the 
counties  of  Kings,  New  York  and  Brie.  All  other  acts  or  sec- 
tions of  acts  contiicting  herewith  are  hereby  repealed. 

2  R.  S.  647,  S  40  (2  E<lin.  666);  L.  1860.  ch.  427:  L.  1864,  ch.  871: 
U  1896,  ch.  420;  L.  1899,  ch.  52.".;  L.  190.1.  ch.  487;  L.  1904,  eb.  162; 
L.  1JKI5,  ch.  304:  L.  1906,  ch.  117;  L.  1909,  ch.  174:  L.  1913.  cb.  257. 
Id  eCToct  Sept.  1,   1913. 
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1  3818.  Fee*  of  trial  Jvron. 

A  trial  JnroFf  iu  an  action  or  a  special  proceeding,  in  a  court 
oC  record,  is  entitled,  except  as  oAerwise  specially  prescribed 
by  statute  in  a  particular  court,  or  a  particular  county,  to  the 
following  fees:  twenty-five  cents  for  each  cause  in  which  be  is 
empanelled,  to  be  paid  by  the  party  noticing  the  cause  for  trial; 
or,  if  it  is  noticed  by  more  than  one  party,  by  the  party  whom 
the  court  directs  to  pay  it. 

2  B.   S.  643,   I  37   (2  Edm.  662). 

I  8314.  [Am'd,  1807,  1898,  1890,  1900,  1908,  1904,  1906. 
1907,  1918.J  SvpervlBor*  Mojuy  make  ailoivanee  to  vrand 
and  trial  Jarom. 

In  the  counties  within  the  city  of  New  Yorlc  the  board  of 
Aldermen,  and  in  any  other  county  the  board  of  supervisors, 
may  direct  that  a  sum,  not  exceeding  three  dollars  in  addition 
to  the  fees  prescribed  in  the  last  section,  or  in  any  other  statu- 
tory provision,  be  allowed  to  each  grand  juror,  and  each  trial 
juror  for  each  day*8  attendance  at  a  term  of  a  court  of  record, 
of  civil  or  criminal  jurisdiction,  held  within  their  county.  If 
a  different  rate  is  not  otherwise  established  as  herein  provided, 
each  juror  is  entitled  to  five  cents  for  each  mile  necessarily 
traveled  by  him  in  going  to  and  returning  from  the  term;  but 
such  board  of  aldermen  or  board  of  supervisors  may  establish 
a  lower  rate.  A  juror  is  entitled  to  mileage  for  actual  travel 
once  in  each  calendar  week  during  the  term,  except  that  in  the 
counties  of  Queens,  Rockland  and  Orange,  grand  and  trial  jurors 
may  be  paid  four  cents  a  mile  for  each  mile  necessarily  traveled 
in  going  to  and  returning  for  each  day  of  actual  travel  during 
the  term  in  lieu  of  any  other  mileage.  The  sum  so  establisht^ 
or  allowed  must  be  paid  by  the  county  treasurer  upon  the  certifi- 
cate of  the  clerk  of  the  court,  stating  the  number  of  days  that 
the  juror  actually  attended,  and  the  number  of  miles  traveled 
by  him  in  order  to  attend.  If  a  juror  in  attendance  at  a  term 
of  a  court  of  record  cannot  reach  his  home  upon  the  day  he  is 
excused  from  attendance,  he  shall  be  entitled  to  compensation 
for  an  additional  day,  and  the  clerk  shall  certify  accordingly 
upon  satisfactory  proof  of  such  fact  by  affidavit.  The  amount 
so  paid  must  be  raised  iu  the  same  manner  as  other  countj' 
charseB  are  raised 

9  R.  8.  643.  f  87. 'ftm'd,  L.  1866,  eh.  807   (6  Edm.  716),  amM.  I^  lSd7. 

ch.    23:    L.    1808,    ch.    303;    L.    1890.   ch.    439;    L.    1900,    cb.  585;  U  11W6, 

ch.   247;    L.    1904.    <h.    101;    L.    1007,   ch»    77;    L.    1906,    cli.  334;  U  190T, 
eh.   148;   L.   1913,  ch.   257.     Iu  effect  Sept.   1,   1913. 

I  8316.  Id.  I  extra  par  npon  protracted  trials. 

Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  either  a 
civil  or  a  criminal  action  or  special  proceeding,  in  a  court  of 
record,  occupies  more  than  thirty  days,  the  court,  by  an  order 
entered  in  the  minutes,  may  fix  and  allow,  to  each  juror,  such 
an  extra  compensation  as  it  deems  reasonable^  for  his  services 
thereupon;  the  amount  of  which  compensation,  together  with  the 
expenses*  actually  and  necessarily  incurred,  for  food  tor  the 
jurors  during  the  trial,  is  a  county  charge. 

U  1875,  eh.  835,  am'd. 

1  8316.  Jvror'«  f«ea  la  iipeclal  proee*dlnva« 

A  trial  juror,  sworn  in  a  special  proceeding,  before  a  judge  of 
a  court  of  record;  or  upon  n  writ  of  inquiry;  or  upon  a  trial,  be* 
fore  a  sherifif,  of  a  claim  to  personal  properly,  seized  by  virtue  of 
a  warrant  of  attachment  or  un  execution;  is  entitled  to  twenty* 
five  cents,  to  be  paid  by  the  persuu  at  whose  instance  the  jury 
is  empanelletl. 

2  B.  S.  643.  i>art  of  |  87. 
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i  3317.   [Am'd,  l&OO.]    Fees  of  priatern. 

Except  as  otherwise  specially  prescribed  by  law,  the  proprietor 
of  a  newspaper  is  entitled,  for  publishing  summons,  notice,  order, 
citation  or  other  advertisement,  required  by  law  to  be  published, 
other  than  the  session  luws,  for  each  folio,  to  seventy-five  cents 
for  the  first  insertion,  and  fifty  cents  for  each  subsequent  inser- 
tion. In  counties  containlntr  wholly  or  partially  cities  of  the  first 
class,  the  proprietor  of  a  newspaper  is  entitled  for  publishing 
such  notices,  matters  and  advertisements  aforesaid*  other  than 
the  session  laws,  for  each  folio,  to  one  dollar  for  the  first  inser- 
tion, and  seventy-five  cents  for  each  subsequent  insertion.  The 
compensation  for  publishing  the  session  laws  must  be  fixed  by 
the  board  of  supervisors  at  not  more  than  fifty  cents  for  each 
folio. 

U  1859,  ch.  252  (4  Bdm.  700)  :  L.  1869.  ch.  831  (7  Edm.  482) :  L. 
1874,  ch.  416  (9  Edm.  908) ;  L.  1900,  ch.  407.     In  effect  AprU  12,  1900. 


f  3818.  WitncMea'    fees    sengerally. 

A  witness  in  an  action  or  a  special  proceeding,  attending  be- 
fore a  court  of  record,  or  .a  judge  thereof,  is  entitled,  except 
where  another  fee  is  specially  prescribed  by  law,  to  fifty  cents 
for  each  day's  attendance;  and,  if  he  resides  more  than  three 
miles  from  the  place  of  attendance,  to  eight  cents  for  each  mile, 
going  to  the  place  of  attendance. 

L.   1840.   ch.   386,   §  8   (4  Edm.   689). 

f  3819.  Id.f  OB  deposition  to  be  used  In  anotlter  State. 

A  witness,  attending  before  a  commissioner  or  an  oflQcer,  au- 
thorized to  take  his  d<'position  to  bo  used  without  the  State,  in  a 
case  other  than  one  specified  in  section  3.327  of  this  act,  is  en- 
titled to  two  dollars  for  each  day's  actual  attendance  and  to 
eight  cents  for  each  mile,  going  to  the  place  of  attendance. 

2  B.  S.  398,  I  31,  am'd;  L.  1867,  ch.  68.  S  2   (7  Edm.  53). 

I  3320.  (Am*d,  1802,  18&9,  1902,  1904,  1909.1  Recelver'n 
eomntlaslonji  ^  coat  of  bonds i  trnvieeii'  commlsiilons. 

A  receiver,  except  as  otherwise  specially  prescribed  by  statute, 
is  entitled,  in  addition  to  his  necessary  expenses,  to  such  com- 
missions, not  exceeding  five  per  centum  upon  the  sums  received 
and  disbursed  by  him,  as  the  court  by  which,  or  the  judge  by 
whom,  he  is  appointed  allows.  But  if  in  any  case  the  commis- 
sions of  a  temporary  or  permanent  receiver,  so  computed,  shall 
not  amount  to  one  hundred  dollars,  said  court  or  judge  may,  in 
its  or  his  discretion,  allow  snid  receiver  such  a  sum,  not  exceed- 
ing one  hundred  dollars,  for  his  commissions  as  shall  be  com- 
mensurate with  the  services  rendered  by  said  receiver.  Any 
receiver,  assignee,  guardian,  trustee,  committee,  executor,  admin- 
istrator or  person  appointed  under  section  one  hundred  and 
eleven  of  the  real  property  law  or  imder  section  twenty  of  the 
personal  property  law  required  by  law  to  give  a  bond  as  such 
may  include  as  a  part  of  his  necessary  expenses,  such  reasonable 
sum,  not  exceeding  one  per  centum  per  annum  upon  the  amount 
of  such  bond  paid  his  surety  thereon,  as  such  court  or  judge 
.  allows.  A  trustee  of  an  express  trust  is  entitled,  and  two  or 
more  trustees  of  such  a  tru.st  are  entitled,  to  be  apportioned  be- 
tween or  among  them  according  to  the  services  rendered  by  them 
respectively,  as  compensation  for  services  as  such,  over  and 
above  expenses,  to  commissions  as  follows:  For  receiving  and 
paying   out   all    sums   of   principal   not   exceeding  one   thousand 
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dollars,  at  the  rate  of  five  per  centimi.  For  receiving  and  pay- 
ing out  any  additional  sums  of  principal  not  exceediug  ten  tnou- 
saud  dollars,  at  the  rate  of  two  and  one-half  per  centum.  For 
receiving  and  payinj:  out  all  sums  of  principal  above  eleven 
thousand  dollars,  at  the  rate  of  one  per  centum.  And  for  re- 
ceiving and  paying  out  income  in  each  year,  at  the  like  rates. 
In  all  cases  a  just  and  reasonable  allowance  must  be  made  tor 
the  necessary  expenses  actually  paid  by  such  trustee  or  trustees. 
If  the  value  of  the  principal  of  the  trust  estate  or  fund  equals 
or  exceeds  oi  o»  hundred  thousand  dollars,  each  such  trustee  is  en- 
titled to  the  full  commission  on  principal,  and  on  income  for  each 
year,  to  which  a  sole  trustee  is  entitled,  unless  the  trustees  are 
more  than  three,  in  which  case  three  full  commissions  at  the 
rates  aforesaid  must  be  apportioned  between  or  among  them 
according  to  the  services  rendered  by  them  respectively.  If  the 
instrument  creating  the  trust  provides  specific  compensation  for 
the  SCI  vices  of  the  trustee  or  trustees,  no  other  compensation  for 
such  services  shall  be  allowed  unless  the  trustee  or  trustees  shall, 
before  receiving  any  compensation  for  such  services,  by  a  writ- 
ten instrument  duly  acknowledged,  renounce  such  specific  com- 
pensation. 

L.  1892,  cb.  465;  L.  1899,  cb.  94;  L.  1902,  eb.  404;  L.  1904,  ch.  755. 
am'd  by  L.  1909,  cb.  65,  f  3.  See  uote  87  oC  notes  of  Bottrd  of  Statutocy 
CouBulld&tlon  at  end  of  code. 

$  3321,  Fees  of  eoonty  treasurer  and  cliainbcrlain  e( 
Ne^tv  York.  ^ 

A  county  treasurer,  or,  in  the  city  and  county  of  New  York, 
the  chamberlain,  is  entitled,  for  the  services  specified  in  this 
section,  to  the  following  fees: 

For  receiving  money  paid  into  court,  one-half  of  one  per 
?  centum,  upon  the  sum  so  received. 

For  paying  oat  the  same,  om*-half  of  one  per  centum,  upon  the 
sum  so  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court,  one- 
half  of  one  per  centum  upon  the  sum  invested,  not  exceeding  two 
himdred  dollars,  and  one-quarter  of  one  per  centum  upon  the 
excess,  over  two  hundred  dollars. 

For  receiving  the  interest  upon  an  investment,  and  paying  the 
same  to  the  person  entitled  thereto,  one-half  of  one  per  centum 
upon  the  interest  so  received  and  paid. 

2  B.   S.   639,   I  30    (2  Edm.    CUl),  und  L.    1849,   ob.   357    (4   Edm.    597). 

\  3322.  [Am'd,  1904,  1010.]     Fees  of  a  Justice  of  tbe  peace. 

A  justice  of  the  peace  is  entitled,  for  the  services  specified  in 
this  section,  to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace: 

For  a  summons,  twenty-five  cents. 

For  an  order  of  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty-five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  cents. 

For  the  acknowledgment  of  a  power  of  attorney,  twenty-five 
cents. 

For  taking  an  affidavit,  or  administering  an  oath,  ten  cents. 

For  drawing  an  affidavit,  application,  or  notice,  required  by 
statute,  five  cents  for  each  folio. 
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For  drawing  a  bond  or  an  undertaking,  twenty-fiye  cents. 

For  hearing  an  application  for  a  commission  to  examine  one 
or  moro  witnesses,  fifty  cents. 

For  an  order  for  such  commission,  and  attending,  settling,  and 
certifying  interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant  from  ar- 
rest, or  to  vacate  or  modify  a  warrant  of  attachment,  or  increase 
the  plaintiff's  security  thereupon,  fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  justice 
upon  his  own  motion,  twenty-live  cents. 

For  a  Tenire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintiff's  evidence,  where  the  defendant  does 
not  appear,  twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears, 
one  dollar  uud  fifty  cents  for  each  day  actually  spent  in  the  trial. 

For  receiving  and  entering  the  verdict  of  a  jury»  twenty -five 
cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  esich  paper  required  by  statute  to  be  filed»  five  cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  pre- 
scribed by  law,  six  cents  for  each  folio. 

For  an  execution  or  the  renewal  of  an  execution,  twenty-five 
cents. 

P^or  making  a  return  upon  an  appeal  from  a  judgment,  two 
dollars. 

For  an  order  directing  an  action  or  a  special  proceeding  to  be 
continued  before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars. 

2.  In  a  spocial  proceeding,  or  an  action  not  brought  before  a 
justice  of  the  pence: 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not  expressly 
prescribed  by  law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  charged  with 
being  the  father  of  a  bastard,  fifty  cents;  for  indorsing  a  war- 
rant,  issued  from  another  county,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proceeding 
is  commenced,  in  a  case  where  a  fee  therefor  is  not  specially 
prescribed  by  law,  twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  required  by 
law,  fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or 
witness,  twenty -five  centR. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a  minute 
or  record  of  conviction  of  such  a  juror  or  witness,  or  of  any 
person  for  contempt,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  law,  fifty  cents. 
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For  an  execntion  upon  such  a  conyiction  before  him,  twen^- 
fire  cents.  i 

For  drawing,  copying,  and  certifying  a  bond,  an  undertaking, 
a  recognizance  or  other  written  security,  and  filing  the  same 
witk  the  county  clerk,  or  other  officer  with  whom  it  must  be 
tiled,  twcnty-fiye  cents. 

For  a  warrant  of  commitment  for  any  canse,  twenty-fire  cents. 

For  a  tsubpoena,  including  all  the  names  inserted  therein, 
twenty-five  c#?nt8. 

For  a  precept  to  notify  a  jury,  fifty  cents. 
'For  empanelling  and  swearing  a  jory,  twenty-five  cents;  ex- 
cept in  proeeL*<]ings  to  alter  or  lay  out  a  highway,  in  which  case 
lie  i^  entitled  to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called. 
Beventy-five  cents  for  each  day  actually  spent. 

For  receiving  and  entering  the  verdict  of  the  jury,  and  the 
«rder,  if  any,  thereupon,  twenty-five  cehts. 

For  any  service  for  which  a  fee  is  not  expressly  allowed  by 
^his  subdivision,  and  for  which,  if  rendered  in  an  action  before 
a  justice,  a  fee  is  allowed  by  the  first  subdivision  of  this  section, 
\he  fee  allowed  in  such  an  action  for  the  same  service. 

For  takini^  the  deposition  of  a  witness,  upon  an  order  made, 
^r  commis-^ion  issued,  by  a  court  of  record  of  the  state,  or  s 
court  in  another  state  or  a  territOi^,  or  a  foreign  country,  ten 
oonts  for  each  folio. 

Vnr  making  the  necessary  return  and  certificate  thereto,  fifty 
cents. 

P"'or  taking  pu  affidavit  or  administering  an  oath,  ten  cents. 

2  R.  S.  204,  8  228  (2  Bdm.  2T2),  amM,  and  3  R.  S.  «37.  |  29  (2  Wm. 
?58),   am'd;  L.   1004.  ch.   282,  and  L.   1910.   ch.  824.    In  •O'ect  Sept.  L  1910. 

I  3323.   lAm'dy   1800.I      Oonatable'a   ffeea. 

A  constable  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or  m  a 
justices*  court  of  a  city. 

For  serving  a  summons,  twenty-five  cents. 

For  serving  a  summons  and  executing  an  order  of  arrest,  one 

dollar.  .  - 

For  serving  a  summons  and  levymg  a  warrant  of  attachment, 

one  dollar.  ,     .  ,  ^, 

For  serving  a  summons  and  affidavit,  and  executing  a  requisi- 
tion, in  an  action  for  a  chattel,  one  dollar. 

For  serving  an  order,  directing  the  action  to  be  continued  before 
a  justice,  other  than  the  one  before  whom  it  is  pending,  and  for 
attending  before  the  latter,  fifty  cents,  and  fifty  cents  in  addition 
if  he  so  attends  with  a  person  in  his  custody. 

For  collecting  money  by  virtue  of  an  execution,  for  every  dolbr 
collected,  to  the  amount  of  fifty  dollars,  five  cents;  for  every  dol- 
lar collected  over  fifty  dollars,  two  and  one-half  cents.  Where 
a  judgment  or  an  execution  is  settled  after  a  levy,  the  constaW/* 
Is  entitled  to  poundage  upon  the  sum  at  which  the  settlement  w 
made,  not  exceeding  the  value  of  the  property  levied  upon. 

For  each  mile  necessarily  traveled,  going  and  returning,  to 
serve  a  summons  or  to  serve  or  execute  any  other  mandate,  ex- 
cept a  venire,  the  distance  to  be  computed  from  the  place  of 
abode  of  the  person  served,  or  the  place  where  it  is  served,  to 
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the  place  where  It  is  returnable,  ten  centg;  but  where  two  or 
more  mandates  in  one  action  are  served  or  executed  upon  one 
journey,  or  where  a  nuandate  is  aeryed  upon  or  executed  againat 
two  or  more  persons  in  one  action^  he  'm  entitled,  in  td\,  to  only 
ten  cents  for  each  mile  necessarily  traveled. 

For  notifying  the  plaintiff  of  the  execution  of  an  order  of 
arrest,  twenty-five  cents:  and  for  going  to  the  plaintifi^s  residence, 
or,  if  he  is  found  elsewhere,  to  the  place  where  he  is  found,  to 
serve  such  a  notice,  for  each  mile  travelled,  going  and  returning, 
ten  cents. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five 
cents. 

For  notifying  the  Jurors  to  attend  a  trial,  one  dollar  and  fifty 
cents. 

For  taking  charge  of  a  jury  during  their  deliberations,  fifty 
cents. 

Where  witnesses,  not  exceeding  four,  are  subpoenaed  by  any 
person  other  than  a  constable,  the  fee  therefor  ia  ten  cents  each. 
(Subd.  am'd  by  L.  1890,  ch.  21.) 

2.  In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assetMi  damages,  in  proceedincB 
relating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee 
therefor  is  specially  prescribed  by  law,  for  each  person  notified, 
ten  cents;  and  for  each  mile  actually  and  necessarily  travelled, 
going  from  and  returning  to  his  place  of  residence,  ten  cents.  ^ 

For  serving  a  precept  or  other  mandate,  by  which  the  special 
proceeding  is  commenced,  twenty-five  cents. 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  law,  fiftjj-  cents. 

For  serving  an  order,  diroctmg  the  special  proceedhig  to  be 
continued  before  a  justice  other  than  the  one  before  whom  ft  is 
pending,  and  for  attending  before  the  latter,  with  or  without  a 
person  in  his  custody,  one  dollar. 

For  arresting  and  committing  any  person,  pursuant  to  process, 
one  dollar. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty^fiye 
cents. 

For  each  mile  necessarily  travelled,  going  and  returning,  to 
serve  or  execute  a  mandate,  the  distance  to  be  computed  from 
the  place  where  it  is  served  or  executed,  to  the  place  where  it  is 
returnable,  unless  a  different  rate  of  travel  fees  upon  the  service 
or  execution  thereof  is  apociany  prescribed  by  statute,  ten  cents. 
Where  two  or  more  mandates  are  served  or  executed  in  one 
special  proceeding,  the  limitation  upon  the  amount  of  travel  fees 
specified  in  the  last  preceding  subdivision  applies. 

2  R.  S.  285. 1 228  (2  Edm.  2T3).  am'd;  also,  i  228.  R.  S. ;  L.  1886,  ch.  882, 1 7  (6  Bdn.  808): 
L.  1889;  ch.  820,  i  1  (7  Edm.  480);  L.  18^5,  ch.  334,  f  1. 

S  3324.  Id.)  nfllflnvft  npon  claim  for  travel  fee*. 

A  constable,  who  charges  any  travelling  fees,  must  show,  by 
affidavit,  that  the  travel  was  necessary,  to  perform  the  service 
with  respect  to  which  it  is  charged:  that  no  more  miles  are 
charged  for,  than  wore  actually  and  in  good  faith  travelled  for 
that  purpose;  that  he  had,  at  the  time,  no  other  oflScial  or  private 
business  upon  the  route  so  trnvolled;  and  that  the  travelling  fees 
are  charged  upon  .one  mandate  only,  which  must  be  attached  to 
or  described  in  the  affidavit.  The  justice  taxing  the  fees  mast 
be  satisfied  that  the  miles  charged  for  were  actually  and  iieceff- 
sarily  travelled,  aa  stated  in  the  affidavit. 

L.  1800,  Ch.  82(V  I  >  (7 1dm.  480). 
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1  3829.  JfnmticB*m  court,  teem  upon  a  comiuisalonL. 

A  party  recovering:  costs  in  an  action  before  a  justice  of  the 
peace,  in  whose  behalf  a  commiHsion  has  been  issued,  and  who 
introduces  in  evidence  a  deposition  taken  thereunder,  is  entitled 
to  recover  his  actual  disbursements  thereupon,  not  exceeding  the 
following  sums:  commissi(m«prs'  fees  for  takinp:  and  returning 
testimonj',  one  dollar;  each  subpoena  iasnetl,  or  oath  adminis- 
tered, by  the  commissioner,  six  cents;  expense  of  serving  eacU 
subpoena,  twenty-five  cents:  each  witness's  fees  for  ench  day's 
attendance  before  the  commissioner,  twenty-five  cents;  postage 
for  sending  and  returning  the  commission  and  papers  annexed 
thereto,  one  dollar. 

L.   1841,  ch.   1.38.    I  3    (4  Edm.  546). 

J  S32e.  Id. I  Jurors'   fees. 

Except  as  otherwise  specially  prescribed  by  law,  a  person,  noti- 
fied to  attend  as  a  juror,  is  entitled  to  twenty-five  cents  for  at- 
tending and  serving  upon  the  trial  of  an  action  or  the  hearing  of 
a  special  proceeding,  before  a  justice  of  the  peace:  and  to  ten 
cents  for  attending  to  serve,  where  he  is  not  sworn. 

2  R.   S.   265,    I  228    (2  Edm.   273);   L.   1866,  ch.   682,   }  0   (6  Edm.   806). 

1  8827.  Id.)   wltnenses*   fees. 

A  witness  is  entitled  to  twenty-five  cents  for  each  day's  actnal 
attendance,  before  a  justice  of  the  peace,  in  an  action  or  a 
special  proceeding,  or  before  a  commissioner  appointed  by  a  jus- 
tice^ of  the  peace,  or  before  a  justice  of  the  peace  taking  a  de- 
position to  be  used  in  a  court,  not  of  record,  of  another  State, 
or  a  territory  of  the  United  States. 

Part  of  I  228,   R.   S..   and   fi   10  of  act  of  1866. 

i  882M.   Id.)   fees  to  be   paid   before   services   rendered. 

A  justice  of  the  peace,  or  a  constable,  juror,  or  witness,  before 
a  justice  of  the  peace,  is  not  obliged  to  render  any  service  spc»oi- 
fied  in  this  title,  without  the  previous  payment  or  tender  of  his 
fee  therefor. 

2  R.    S.    650,   part  of  f   6    (2  Edm.   670),. 

(   3820.   Id.)  by-  ^vbom  fees   to  be  paid. 

In  an  action  before  a  justice  of  the  peace,  if  any  services  are 
rendered  for  a  party,  and  he  neglects  to  pay  the  fees  allowed 
therefor  by  law,  the  other  party  may  pay  those  fees,  and  the 
amount  thereof  must  be  tasted  as  part  of  his  costs,  if  he  recovers 
costs. 

I  3330.  Certain  special  provisions  excepted  from  Ibis 
title. 

The  allowamce  of  a  fee,  by  this  title,  does  not  apply  to  a  case, 
where  special  provision  is  otherwi.se  made  by  statute  for  com- 
pensation for  a   particular  service. 

i  3331.  Provision  as  to  change  in  fees. 

Where  an  officer  hns.  when  tliis  title  takes  effect,  commenced 
the  performance  of  a  service.  f<»r  which  a  fee  is  allowed  by  the 
statutes  heretofore  in  force,  lie  is  entitled  to  the  fee  so  allowotl. 
for  the  com])Ietion  of  that  sorvico,  and  he  is  not  entitled  to  the 
fee  for  the  same,  or  a  corrcspoiuliKf;  service,  allowed  by  this  titl«. 
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f  8381a.  [Added,  1009.1  Presentation  of  elalms  by 
Jurors    and  disposition  of  nndalmed  fees. 

All  jurors  inclnding  those  in  a  criminal  action  or  special  pro- 
ceedinpT  in  a  court  or  before  an  officer  duly  summoned  and  who 
served  as  provided  for  by  the  laws  of  this  state  and  are  entitled 
to  payment  therefor,  must  present  their  claims  to  the  proper  offi- 
cial designated  by  law  for  the  payment  of  juror's  fees,  on  or  be- 
fore the  thirty-first  day  of  December  of  the  year  succeeding  or 
following  the  year  in  which  such  services  were  rendered  and  per- 
formed, and  failure  to  comply  with  this  provision  shall  be  a 
forfeiture  of  the  payment  for  such  claims  or  services  thereafter. 
All  notices  issued  requiring  jurors  to  attend  at  a  term  of  court 
or  at  a  meeting  of  the  grand  jury,  shall  have  printed  thereon 
the  foregoing  provision  relating  to  forfeiture  of  fees.  All  moneys 
or  jurors*  fees  forfeited  by  the  provisions  of  this  section  shall 
be  transferred  and  applied  to  the  fund  of  surh  county  or  city, 
from  which  they  were  paid,  on  or  before  the  first  day  of  March, 
in  each  year. 

Added  by  L.  1900,  ch.  65.  Derlratton  —  L.  1899,  ch.  150.  ||  1-3.  See 
note  21  of  notes  of  Board  of  Statutory  ConMolldatlon  at  end  of  code. 

I  3332.  Tills  title  applies   to  civil   cases  only. 

Except  as  otherwise  expressly  prescribed  therein,  this  title 
does  not  apply  to  a  service  rendered  in  a  criminal  action  or 
special  proceeding,  in  a  court  or  before  an  officer. 
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CHAPTER  XXII. 

Definitioos  and  Reg^ulafaons  Concerning  the  Cod 
struction,  Effect,  and  Application  of  this  Act. 

TITLE  I.—  General  Deflnitlons,  »nd  B«lefl  of  CoBitraetlom. 

TITLE  IL*  ProTidons  lUyaUtlBg  the  Effect  and  Ippllcatioa  of  thii  let. 

TITLE  L 
Qeneral  deflnitlons,  and  niles  of  con8truction« 

fee.  8883.  DeflDltlon  of  "  action  *'. 

8884.  Id.;  "special  proceeding*'. 

8836.  DlTieion  of  actions  into  cItU  sod  criminal. 

8836.  Defloition  of  "  criminal  action  ". 

3337.  Id.;    "civil   action". 

3338.  Parties  to  a  civil  action. 

3339.  Only  one  form  of  dvU  actUte. 

83401.  Rule  of  construction  as  to  publication,  etc..  in  certain  cases. 

8341.  Id.;  as  to  certain  special  proTlslons  relating  to  New-Tork  cltj. 

8342.  Id.;  as  to  county  court. 

8343.  Mlscellancoas  general  deflnitlons  and  rnles  of  conBtmctioa. 

S  assa  Deflnttlon  of  ^  acUon  »• 

The  word  "  action  ",  as  used  in  the  New  Revision  of  the  Stat- 
utes, when  applied  to  judicial  iMroceedings,  signifies  an  ordinary 
prosecution,  in  a  court  of  justice,  by  a  party  against  another 
party,  for  the  enforcement  or  protection  of  a  right,  the  redress 
or  pfevention  of  a  wrong,  or  the  punishment  of  u  public  offence. 

Co.  Proc,  I  2. 

i  8884.  Id*  I  **  speolal  prooeedlnff  **• 

Every  other  prosecution  by  a  party,  for  either  of  the  porposdi 
Bpecitied  in  the  last  section,  is  a  special  proceeding. 

Id.,  8  8. 

8  8336.  Division  of  action*  Into  olvii  and  criminal* 

Actions  are  of  two  kinds  :i 

1.  GiviL 

2.  Criminal. 

Id..  8  4. 

8  3330.    Deflntlon  of  **  criminal   action  ". 

A  criminal  action  is  prosecuted  by  the  people  of  the  State,  as 
a  party,  against  a  person  charged  with  a  public  offence,  for  the 
punishment  thereof. 

Id..  8  6. 

8  3337.  Id.  I  **  civil  action  "• 

Every  other  action  is  a  civil  action. 
Id.,  8  0. 

8  3838.  Parties  to  a  civil  action. 

The  party  prosccutiap  a  civil  action  is  styled  the  plaintiff;  tkt 
adverse  party  is  styled  the  defendant. 

Id.,  8  70. 
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{  8S89.  Only  •&•  torm  of  civil  aetion. 

There  is  only  one  form  of  civil  action.    The  distinction  between 
actions  at  law  and  suits  in  equity,  and  the  fonns  of  those  action* 
and  suits,  have  been  abolished. 
Co.  Proc.,  1 89. 


I  8840.  Rule  of  oonatrvction  «•  to  psbllcatioii*  mte,f  in 
oertaiii  eaaev. 

Each  provision  of  this  Act,  requiring  the  publication  of  a  sum- 
mons, notice,  or  other  paper,  in  one  or  more  newspapers,  or  author- 
izing or  requiring  a  court,  or  a  judge,  to  designate  one  or  more 
newspapers,  in  which  such  a  publication  must  be  made,  or  requir- 
ing the  posting  of  a  notice  or  other  paper,  is  to  be  construed  as  n6t 
affecting  any  special  provision  of  the  statutes,  remaining  unre* 
pealed  after  the  former  provision  takes  effect,  prescribing  one  or 
more  particular  newspapers,  in  which  such  a  publication  must  or 
may  be  made,  or  one  or  more  particular  places  in  which  notices 
or  other  legal  papers  must  or  may  be  posted,  in  a  particular  \o» 
cality,  or  in  a  particular  case. 


I  8841.  Idy  a»  to  certain  apeoial  proviniona  velatins  to 
Mevr-Yorlc  city. 

£ach  provision  of  this  act  is  to  be  construed  as  not  affecting 
any  special  provision  of  the  statutes,  remaining  unrepealed  after 
the  former  provision  takes  effect,  which  is  applicable  exclusively 
to  an  action  against  the  mayor,  aldermen,  and  commonalty  of  the 
ctiy  of  New-York,  including  the  recovery,  entry,  and  collection  of 
a  judgment  in  such  an  action. 


{  8342.  Id.  I  a>  to  covntT  court. 

Each  provision  of  this  act  conferring  power  upon,  or  authoris- 
ing a  proceeding  to  be  taken,  at  a  genera),  special,  or  trial  term, 
which  is  applicable  to  a  county  court,  is  to  be  construed  as  apply- 
ing to  any  term  of  the  county  court,  held  pursuant  to  an  ap« 
Oointment  made  aa  prescribed  by  law. 


f  .1348.  [Am'd,  1909.1  MlaoeUaaoowi  ffonevml  doftnltfoiia 
and  rules  of  coaatruotion. 

In  construing  this  act,  the  following  rules  must  hv  observed, 
except  where  a  contrary  intent  is  expressly  declared  in  the  pro* 
vision  to  be  construed,  or  plainly  apparent  from  the  context 
thereof: 

1.  rSubdiv.  1  repealed  Jan.  1,  1896;  L.  1895,  ch.  946.? 

2.  The  word  "  mandate ",  includes  n  writ,  process,  or  other 
written  direction,  issued  pursuant  to  law,  out  of  a  court,  or 
made  pursuant  to  law,  by  a  court,  or  a  judge,  or  a  person  acting 
as  a  judicial  officer,  and  commanding  a  court,  board,  or  other 
body,  or  an  officer,  or  other  person,  named  or  otherwise  dealpj- 
nated  therein,  to  do,  or  to  refrain  from  doing,  an  act  therett 
specified. 
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3.  The  word,  "judge",  includes  a  justice,  snrrogate,  recorder, 
JQBtiee  of  the  peace,  or  other  judicial  officer,  authorized  or  re- 
quired to  act,  or  prohibited  from  acting,  in  or  with  respect  to  the 
matter  or  thing,  referred  to  in  the  prorision  wherein  that  word  is 
used. 

4.  The  word,  "  clerk  ",  signifies  the  clerk  of  the  court,  wherein 
the  action  or  special  proceeding  is  brought,  or  wherein,  or  by 
whose  authority,  the  act  is  to  be  done,  which  is  referred  to  in 
the  provision  in  which  it  is  used.  If  the  action  or  special  proceed- 
ing is  brought,  or  the  act  is  to  be  done,  in  or  by  the  authority  of 
the  supreme  court,  it  signifies  the  clerk  of  the  county  wherein  the 
action  or  special  proceeding  is  triable,  or  the  act  is  to  be  done. 

5.  The  word,  **  report ",  when  used  in  connection  with  a  trial, 
or  other  inquiry,  or  a  judgment,  means  a  referee's  report;  and 
the  word,  *'  decision  ",  when  used  in  the  same  connection,  means 
the  decision  of  the  court  upon  a  hearing,  or  the  trial  of  an  issue, 
before  the  court,  without  a  jury. 

6.  7,  8.   [Repealed,  1892,  ch.  677.] 

9.  A  "  personal  injury  "  includes  libel,  slander,  criminal  con- 
versation, seduction,  and  malicious  prosecution;  also  an  assault, 
battery,  false  imprisonment,  or  other  actionable  injury  to  Iho 
person  either  of  the  plaintiff,  or  of  another.  (See  §  1910,  subd.  1.) 

10.  An  "  injury  to  property  "  is  an  actionable  act,  whereby  th»» 
estate  of  another  is  lessened,  other  tiian  a  personal  injury,  or  the* 
breach  of  a  contract. 

11.  The  word,  "  affidavit ",  includes  a  verified  pleading  in  an 
action,  or  a  verified  petition  or  answer  in  a  special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  Y>c 
"  annulled  ^',  when  the  action,  in  which  it  was  granted,  abates  or 
is  discontinued;  or  a  final  judgment,  rendered  therein  in  favor  of 
the  plaintiff,  is  fully  paid;  or  a  final  judgment  is  rendered  therein 
in  favor  of  the  defendant.  But,  in  the  case  last  specified,  a  stay 
of  proceedings  suspends  the  effect  of  the  annulment,  *  and  the  re- 
versal or  vacating  of  the  judgment  revives  the  warrant. 

13.  The  term,  "  judgment  creditor  ",  signifies  the  person  who  is 
entitled  to  collect,  or  otherwise  enforce,  in  his  own  right,  a  judg- 
ment for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of 
money. 

14.  A  "  judgment  creditor's  action "  is  an  action  brought  as 
prescribed  in  article  first  of  title  fourth  of  chapter  fifteenth  of  this 
act,  or  any  other  action,  brought  by  a  judgment  creditor  to  aid 
the  collection  of  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money. 

15.  [Repealed,  1892,  ch.  677.] 

16.  A  *'  distinct  parcel "  of  real  property  is  a  part  of  the  prop- 
erty which  is  or  may  be  set  off  by  boundary  lines,  as  distinguished 
from  an  undivided  share  or  interest  therein. 

17.  [Repealed,  1892,  ch.  077.] 

18.  A  "domestic  corporation"  is  a  corporation  created  by  or 
under  the  laws  of  the  State;  or  located  in  the  State,  and  created 
by  or  under  the  laws  of  the  United  States,  or  by  or  pursuant  to 
the  laws,  in  force  in  the  colony  of  New- York,  before  the  19th  day 
of  April,  in  the  year  1775.  Every  other  corporation  is  a  "  foreign 
corporation ".  ..  .     . 

19.  The  terms,  "  trial  juror  ",  and  "  trial  jury  ",  are  respectively 
•quivalent  to  the  term»^  "  petit  juror  ",  and  "  petit  jury  ",  as  used 
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in  the  conititation  and  laws  of  the  State.  The  word,  **  notity  *\ 
as  nsed,  with  respect  to  procnring  the  attendance  of  a  juror,  is 
equivalent  to  the  word,  "  summon  *\  as  used  in  the  like  con- 
nection, in  the  same  constitution  and  laws. 

20.  The  word,  "  action ",  refers  to  a  civil  action;  the  word 
**  judgment ",  to  a  judgment  in  such  an  action;  the  term,  '*  special 
proceeding  ",  to  a  civil  special  proceeding;  the  word,  "  order  ",  to 
an  order  made  in  such  an  action  or  special  proceeding;  the  words, 
'*  an  action  of  ejectment ",  to  an  action  to  recover  the  immediate 
possession  of  real  property. 

21-24.  [Repealed.  1S»J,  ch.  677.1 

L.  1876.  Ch.  449.  |  2 ;  Co.  Proc..  |  466;  id.,  |  462;  M.,  f  463;  Id.,  1464; 
L.  1875.  ch.  27:  2  K.  S.  0.50,  f  4  ^2  Fxlio.  069).  Am'd.  L.  1909,  ch.  60, 
f   8.     8(M  note  88  of  notes  of  Board  of  Stmtutory  Ooosolldatlon  at  end  of 
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TITIiE  II. 
Proviflioxui  regtOating  the  eifoct  and  application  of  this  act. 

6ttc.  8844.  Short  title  of  this  act« 

8846.  Rule  of  itrict  construction  not  applicable  thereto. 

8346.  PunlBhmeot  of  crimes  and  mlademeunotii  created  thereby. 

8847.  Application  of  certain  portions  thereof    regulatod  and  qualified. 
3848.  Id.;  what  deemed  commencement  of  action,  etc. 

3349.  Id.;  when  proceedings  to  be  under  former  statutes. 

8350.  Effect  of  this  act  upon  trial  Jurors  and  Juries,  in  criminal  caaaes. 

3351.  Id.;  upon  grand  Jurors  and  Juries. 

3852.  Id.;  upon  proceedings  taken,  or  rights  accrued,   etc.,  under  former 

statutes. 
8853.  Id.;   upon  former  appointment  of  terms. 

3354.  Id.;  upon  officers  and  offices. 

3355.  When  this  act  deemed  to  have  been  passed,  etc 
8866.  When  this  act  takes  effect. 

S  8844.  Sbort  tltl«  of  tints  act. 

This  act  constitutes  a  portion  of  the  New  Revision  of  the  Stut- 
ntes.  It  may  he  styled,  in  any  act  of  the  legislature  or  proceeding 
in  a  court  of  justice,  or  wherever  it  is  otherwise  referred  to, 
**  The  Code  of  Civil  Procedure  ". 

L.   1876,   ch.  449,   |  1. 

I  8345.  Rule  of  atriot  conatrnction  not  applicable  ttkwir^fm 

The  rule  of  the  common  law,  that  a  statute  in  derogation  of  the 
common  law  is  strictly  construed,  does  not  apply  to  this  act. 
Co.  Proc,  I  467. 

I  3848.  Pnnlsltinei&t  of  crimes  and  misdemeanors  ereateA 
tbereby. 

Where  it  is  prescribed,  in  a  provision  of  this  net,  that  a  person 
doing  or  omitting  to  do  any  act  is  guilty  of  a  pairticular  crime,  or, 
generally,  of  n  misdemeanor,  he  shall  be  punished  therefor  in  the 
manner  and  to  the  extent^  prescribed  by  the  statutes  remaining 
unrepealed  »Tfter  the  provision  in  question  takes  effect,  for  the 
punishmont  of  the  crime  so  specified;  or  for  the  punishment  of  a 
misdemoflnor,  the  punishment  of  which  is  not  specially  prescribed 
in  the  statute  defining  it. 

I  3847.  fAmM,  1ROR.  190ft.l  .  Applflcntton  of  certain  por. 
tlouNi   thereof   reipalated   and   qnallfled. 

The  appliration  and  effect  of  cortain  portions  of  this  act  are 
declared  tind  rogulatod  as  follows:  except  that,  where  a  par- 
ticular prrjvision,  included  within  a  chapter  or  a  portion  of  a  chap- 
ter, specified  in  a  subdivision  of  this  section,  expresslj'  designates 
the  courts,  persons,  or  proceedings,  affecte<4  thereby,  that  pro- 
vision is  deemed  excluded  from  the  application  and  effect,  pre- 
scribed in  the  subdivision. 

1.  [Am*d,  IJMm.j  In  chapter  second,  the  prisoners  referred  to 
are  civil  prisoners  only,  except  that  article  third  of  title  second 
thereof,   applies   to   all   prisoners,   civil   or  criminal. 

2.  In  chapter  third,  sections  303,  804.  305,  and  306  apply  to 
trial  jurors  upon  the  trial  of  an  indictment  or  other  criminal 
cause;  as  proscribed  in  subdivision  seventh  of  this  section,  with 
respect  to  the  application  of  titles  third  and  fourth  of  chapter 
tenth,  and  as  specified  in  the  next  two  sections. 
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3.  (Ani'd,  1013.1  In  chapter  fifth,  sections  fonr  hundred  and 
forty-six,  four  hundred  and  forty-nine,  four  hundred  and  fifty, 
four  hundred  and  fifty-four,  four  hundred  and  fifty-five,  and 
four  hundred  and  fifty-eight  to  four  hundred  and  sixty-eight,  both 
inclusive,  and  in  chapter  sixth,  section  five  hundred  and  thirty- 
two,  apply  to  an  action'  commenced,  in  any  court  of  the  state. 

4.  lAm^d,  1895,  iMrt.J  The  remainder  of  chapters  fifth  and 
sixth,  apply  only  to  an  action  commenced  in  a  court  of  record. 

5.  [Am'd,  I90».i  Chapter  seventh,  excluding  articles  first  and 
second  of  title  fourth  thereof,  aj^plies  only  to  an  action,  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  sectiou,  in 
which  an  application  for  an  order  of  arrest,  an  injunction  order, 
or  a  warrant  of  attachment  against  property,  is  made,  on  or 
after  the  first  day  of  Sentember,  1877.  Articles  first  and  second 
of  title  fourth  of  that  chapter  apply  only  to  proceedings  taken, 
in  one  of  those  courts,  on  or  after  that  date. 

(3.  [Am*d,  18S2.1  Chsipter  eight  applies  only  to  the  proceed- 
ings taken  on  or  after  the  first  day  of  September,  1877,  in  an 
action  or  special  proceeding  in  one  of  the  courts  specified  in 
subdivision  fourth  of  this  section;  except  that  sections  721,  722, 
724  to  727,  l)oth  inclusive,  and  817  to  819.  both  inclusive,  apply 
to  all  courts  of  record;  Kcctions  728,  720,  730,  749,  787,  788,  810 
to  816,  both  inclusive,  and  826,  to  proceedings,  taken  on  or  after 
that  day,  in  any  court  or  before  any  officer  or  body;  jind  sections 
723,  764,  765,  785.  780,  700,  and  825,  to  all  courts. 

7.  [Am*d,  1900.1  In  chapter  tenth,  titles  first,  second,  and 
sixth,  and  article  second  of  title  fifth,  apply  only  to  proceedings 
taken,  on  or  after  the  first  day  of  September,  1877,  in  one  of 
the  courts  specified  in  subdivision  fourth  of  this  section.  Article 
third  of  title  third  and  article  first  of  title  fifth,  of  that  chapter 
apply  only  to  jurors  drawn  for,  and  juries  formed  at,  a  terra 
or  a  court,  commencing  not  less  than  twenty  days  after  the 
first  day  of  May,  1877.  Subject  to  that  qualification,  they 
apply  to  jurors  selected  under  the  statutes,  remaining  unrepealed 
after  that  day,  and  the  lists  and  ballots  prepared  accordingly, 
until  new  jurors  are  selected,  and  new  lists  and  ballots  are  pre- 
pared, as  prescribed  in  those  titles.  The  same  portions  of 
chapter  tenth,  excluding  article  third  of  title  third,  apply  equally 
to  a  criminal  and  a  civil  action  or  special  proceeding,  and  to  a 
court  of  criminal  and  a  court  of  civil  jurisdiction.  Article  third 
of  title  third  of  this  act  and  article  sixteen  of  the  judiciary  law 
do  not  affect  any  special  provision  of  law,  remaining  unrepealed 
after  the  first  day  of  May,  1877,  whereby  trial  jurors  are  direc  ted 
to  be  procured,  for  a  particular  court  of  record,  from  a  particu- 
lar locality;  or  whereby  a  county  is  divided  into  two  or  more 
jury  districts,  and  the  selecting,  drawing,  summoning,  or  attend- 
ance of  jurors  from  the  particular  locality,  or  the  different  jury 
districts,  is  regulated.  Each  of  those  provisions  becomes  appli- 
cable to  and  affects  the  selecting,  drawing,  notifying,  or  attend- 
ance of  jurors,  as  prescribed  in  those  articles,  in  like  manner 
as  they  applied  to  and  affected  the  statutes  previously  in  force, 
upon  the  same  subject.  So  much  of  the  provisions  of  articles 
seventeen  and  eighteen  of  the  judiciary  law,  as  relates  to  the 
remission  or  enforcement  of  a  fine  imposed  upon  a  trial  juror, 
applies  to  a  fine  imposed  upon  a  grand  juror,  as  prescribed  in 
the  statutes  remaining  unrepealed  after  the  first  day  of  May, 
1877. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first, 
and  the  whole  of  title  third,  apnly  only  to  proceedings  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  takeo 
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on  or  after  the  first  day  of  September,  .1877.  But  where  an 
action  has  been  commenced  in  either  of  those  courts,  befoie 
that  date,  a  judgment  by  default  mu8t  be  taken  therein,  as  pre- 
scribed by  the  statutes  in  force  ou  the  thirty-first  day  of  August, 
1877. 

9.  Chapter  twelfth  does  not  affect  the  statutes  renxainiiig  un- 
repealed after  the  first  day  of  September,  1877,  touchin^r  the 
review  of  proceedings  in  a  criminal .  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued,  on 
or  after  the  first  day  of  September,  1877,  out  of  a  court  of 
record;  other  than  an  execution  issued  out  of  such  a  court, 
and  directed,  pursuant  to  law,  to  a  constable  or  marshal;  and 
to  sales  and  other  proceedings,  by  virtue  of  an  execution,  directed 
to  a  sheriff,  and  delivered  to  him,  after  that  date.  Sections 
1413  and  1414,  and  sections  1417  to  1427,  both  inclusive,  apply 
only  to  a  case  where  such  an  execution  is  issued  out  of  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section;  or 
where  a  warrant  of  attachment  against  ijroperty  is  granted  on 
or  after  that  date,  in  an  action  brought  in  one  of  those  courts. 
Title  third  of  that  chapter  applies  only  to  an  execution,  issued 
upon  a  judgment  rendered  in  one  of  those  courts. 

11.  [Aiu*d,  1893,  1000.]  So  much  of  chapters  fourteenth,  fif- 
teenth, sixteeufh,  seventeenth,  eighteenth,  nmeteenth  and  twen- 
tieth, as  regulates  the  proceedings  to  be  taken  in  an  action  or 
special  pro<?eeding,  and  the  effect  thereof,  applies  only  to  an  ac- 
tion or  a  special  proceeding  commenced  ou  or  after  the  first  day 
of  September,  lo80.  And  all  appeals  taken  from  any  order,  sen- 
tence, decree  or  determination  of  a  surrogate's  court  made  or 
entered  in  such  court  on  or  after  the  first  day  of  September, 
1880,  in  any  matter  or  proceeding  pending  or  undetermined  in 
such  court  on  the  first  day  of  September,  1880;  and  all  apt>eals 
to  the  court  of  appeals  from  any  order  or  judgment  of  the 
supreme  court  affirming,  reversing  or  modifying  any  such  order, 
sentence,  decree  or  determination  of  a  surrogate's  court  shall  ]»e 
taken  and  perfected,  heard  and  decided  in  conformity  to  the 
laws  and  practice  regulating  appeals  from  orders,  sentences 
and  decrees  of  surrogate's  court,  and  the  hearing  and  decision 
thereof,  in  force  in  this  State  ou  the  thirtieth  day  of  April, 
1877,  and  all  appeals  from  any  order,  sentence,  decree  or  do- 
termination  of  such  court  brought  in  conformity  thereto 
since  the  first  day  of  September,  1880,  are  hereby  declared  to 
be  valid  and  effectual,  except  that  sections  1670  to  1685.  both 
inclusive,  apply  also  to  the  proceedings  therein  specified,  taken, 
after  that  date,  in  an  action  theretofore  commenced,  or  upon 
a  judgment  theretofore  rendered,  and  section  1674  applies  to  a 
notice  of  pendency  of  action  theretofore  or  thereafter  filed;  sec- 
tions 1881  to  1SD2,  both  inclusive,  do  not  apply  to  an  action 
upon  any  bond  therein  specified,  where  an  order,  allowing  any 
person  to  prosecute  the  bond  in  the  name  of  the  people,  has 
boon  duly  made  before  that  date  and  is  then  in  force,  in  which 
case  future  actions  upon  the  same  bond  are  regulated  by  the 
laws  in  force  on  the  day  before  that  date,  notwithstanding  the 
repeal  thereof;  sections  2253  to  2265,  both  inclusive,  apply  also 
where  a  final  determination  has  been  made  before  the  first  day 
of  September,  1880,  in  proceedings  taken  under  any  statute 
superseded  by  the  title  containing  those  sections,  and  to  tho 
process  issued  thereupon;  sections  2320  to  2344,  both  inclusive, 
apply  also  to  proceedings  taken  before  that  date,  under  any 
statute  superseded  by  the  title  containing  them,  whether  a  com- 
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Diittee  lias  or  has  Dot  been  appointed;  section  2537  applies 
also  to  every  payment  or  deposit  therein  specified  made  ou  or 
after  the  first  day  of  September,  1880;  section  2750,  except  the 
words  '*  upon  the  hearing  before  the  surrogate "  applies  to 
actions  theretofore  or  thereafter  commenced  pursuant  to  article 
second  of  title  three  of  chapter  fifteen;  and  sections  2798  to  2801, 
both  inclusive,  apply  also  to  a  case,  where  a  decree  for  the  sale 
or  other  disposition  of  the  real  property  of  a  decedent,  has  been 
duly  made,  before  that  date,  in  a  surrogate's  court. 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  relates 
to  th.  jurisdiction  of  the  several  courts  therein  specified,  applies 
only  to  an  action  or  special  proceeding  commenced  on  or  after 
the  first  day  of  September,  18S0. 

1.*?.  In  chapter  twenty-first,  titles  first,  second,  and  third  apply 
only  to  an  action  in  one  of  the  courts  specified  in  subdivision 
fourth  of  this  section. 

14.  [Added,  1894.]  The  disqualification  of  jurors,  as  pro- 
vided in  section  eleven  hundred  and  sixty-six  of  this  act,  snail 
apply  to  all  courts. 

Am'd,  L.  1893.  ch.  42;  L.  1804,  ch.  725:  L.  1805.  ch.  946;  L.  1900, 
cb.  65.  i  3;  L.  1013,  cb.  485.  In  elTect  Sept.  1,  1013.  See  notet*  80.  IXJ, 
91,  02  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  8348.  Id. I  vrliat  deemed  commencement  of  action,  etc. 

Where  a  provision  of  this  act  is  made  applicable  by  the  last 
section,  to  an  action  or  special  proceeding  commenced  on  or  after 
a  day  therein  specified,  if.  before  that  date,  a  summons  in  an 
action,  or  a  citation  issued  from  a  surrogate's  court,  has  been 
served  upon  one  or  more,  but  not  upon  all,  of  the  persons  to  be 
served;  or  an  order  for  the  service  of  n  aummons  as  prescribed 
in  article  second  of  title  first  of  chapter  fifth  of  this  act  has 
been  made;  or,  in  a  special  proceeding,  elsewhere  than  in  a  surro- 
gate's court,  the  petition  or  other  paper,  upon  which  the  first  or- 
der, process,  or  other  mandate  may  be  made  or  issued,  has  not 
been  presented,  the  action  or  special  proceeding  is  not  deemed  to 
have  been  commenced  within  the  meaning  of  that  section. 

I  St840.  Id. I     iirhen     proceedlnfra     to     be     nnder     former 

Where  any  provision  of  this  act  is  made  applicable  to  future 

proceedings 
icable,  are 
je  laws  in 


proceedings  in  an  action  or  special  proceeding,   the 
therein,   until  the  provision  in  question  becomes  app 
governed   by,  and  must  be  conducted  according  to   tl 
force  on  the  day  before  the  provision  takes  efToct,  except  as  other- 
wise prescribed  in  subdivision  seventh  of  the  last  section  but  ono. 


I  3360.  Effect  of  thin  act,  npon  trial  Jnrors  and  JnHen, 
in    criminal    cnnNeN. 

A  jury,  for  the  trial  of  an  indictment  or  other  criminal  cause, 
at  a  term  of  a  court  of  record,  cmnniencingon  or  after  the  twenty- 
first  day  of  May,  1S77,  must  be  procured  from  the  trial  jurors 
selected,  drawn,  and  notified,  as  prescribed  in  this  act,  for  the 
term  of  the  court  at  wh'cli  it  is  tria>)le,  including  the  talesmen 
or  additional  jurors,  profurrd  as  prescribed  therein;  and  the  same 
must  be  tried  by  the  jury  so  formed.  But  the  statutes  remaining 
unrepealed  after  the  first*  d:\y  of  September,  1S77.  relating  to  chal- 
lenges or  disqualification*^  of  jietit  jurors  in  a  criminal  cause,  or 
prescribing  the  cases  where  talesmen  or  additional  petit  jurors 
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must  be  Bummoned  in  a  criminal  cause,  remain  unufTccted  by  th.fl 
act,  and  are  applicable  to  the  pioceedmgs  taken  us  prescribed  in 
this  act,  and  to  the  trial  jurors  therein  specitietJ. 

%  8351.  Id.)  upon  iri*and  Jarora  and  J  arte*. 

This  act  does  not  altoct  any  provlbion  of  the  statutes,  remaining 
unrepealed  after  the  first  day  of  Septrmber,  1877,  relating  to 
grand  jurors  or  grand  juries;  except  as  follows: 

1.  A  fine  imposed,  after  the  first  day  of  September.  1877,  upon 
a  person  drawn  as  a  grand  juror,  and  dv.ly  summoned  to  attend  a 
term  of  a  court  of  record  as  a  grand  juior,  as  prescribed  in  those 
statutes,  must  be  imposed  as  prescribed  in  article  fourth  of  title 
third  of  chapter  tenth  of  this  act;  and  s.^ctions  1073  to  1077  of  this 
act,  both  inclusive,  apply  to  such  a  person,  as  if  he  had  been 
drawn,  and  notified  to  attend  as  a  trial  juror. 

2.  Where  a  provision  of  those  statutes  refers  to  the  lists  of 
petit  jurors,  the  ballots  containing  their  names,  the  box  or  boxes 
in  which  those  ballots  are  deposited  or  contained,  the  selecting, 
drawing,  summoning,  or  empant'iling  of  pi  tit  jurors,  the  imposition 
of  a  fine  upon  a  petit  juror,  or  the  enforcement,  reduction,  or 
remission  thereof,  it  is  deemed  to  refer  to  the  same  subject,  as 
provided  for  in  this  act,  in  like  manner  as  It  refers  to  those 
statutes. 

See  2  R.  8.  483.  484,  H  16-21  (2  Edm.  506.  606);  2  R.  «.  722,  i  18  (2 
Ediu.  745). 


S  8852.  Id.)  upon  proceedinarn  taken,  or  rlirlits 
etc.,  nnder  former  statnte*. 

Nothing  contained  in  any  provision  of  this  act,  other  than  in 
chapter  fourth,  renders  ineffectual,  or  otherwise  impaiis,  any  pro* 
ceeding  in  an  action  or  a  special  proceeding,  had  or  taken,  pursu- 
ant to  hiw.  or  any  other  lawful  act  done,  or  right,  defence,  or 
limitation,  lawfully  accrued  or  established,  before  the  provision 
in  question  takes  effect;  unless  the  contrary  is  expressly  declared 
in  the  provision  In  question.  As  far  as  it  may  be  necessary,  for 
the  purpose  of  avoidmg  such  a  result,  or  carrymg  into  effect  such 
a  proceeding  or  other  act,  or  enforcing  or  protecting  such  a  right, 
defence,  or  limitation,  the  statutes  in  force  on  the  day  before  the 
provision  takes  effect,  are  deemed  to  remain  In  force,  notwitn- 
standing  the  repeal  thereof. 

S  8363.  Id.?  npon  former  appolntn&ent  o£  tern&s. 

This  act  does  not  affect  the  appointment  of  a  ternj,  or  the  design 
nation  of  one  or  more  judges  to  hold  a  term,  made  purauant  to 
the  statutes  in  force  on  the  thirty-first  day  of  August,  1877,  until 
new  terms  are  appointed,  or  one  or  more  judges  are  newly  desig- 
nated, as  prescribed  in  this  act. 

I  3864.  Id.  J  npon  olllcera  and  offllces. 

This  act  does  not  create  a  vacancy  in  any  office  or  enaployment, 
designated  or  referred  to  therein,  by  the  title  or  description 
thereof,  contained  in  the  statutes  in  force  on  the  day  before  the 
provision  referring  thereto  takes  effect,  or  ^y  another  title  or  de- 
scription; nor  does  it  affect  any  provisions  of  those  statutes,  relat- 
ing to  the  amount,  or  the  time  or  the  mode  of  P«y"i^^*'  ^£J^ 
compensation  of  an  officer  or  employee,  so  designated  «'"  referred 
to.  who  is  in  office  or  employed  on  that  day;  ^^^.^^J,  \^«;,  J^^f^* 
the  tenure  of  his  office  or  empl'>vnirnt  is  not  prescribed  m  this  act, 
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he  may  be  remored  at  pleasure  by  the  court,  officer,  or  officers, 
authorized  by  this  act  to  appoint  a  person  to  discharge  the  same 
duties.  Until  he  is  removed,  or  bis  office  or  pluce  becomts  other* 
wise  vacnntj  the  provisions  of  this  net  apply  to  him,  and  to  the  dis- 
charge of  his  duties.  The  court,  officer,  or  officers,  authorized  by 
this  act  to  appoint  a  person  to  an  office  or  employment,  may  from 
time  to  time  thus  hii  a  vacancy  therein. 

i  3356.  [Atti*d»  1882.]  'Wlteit  thim  aet  deemed  to  Iiare  been 
paased,  ete« 

For  the  purpose  of  determining  the  effect  of  the  different  pro- 
visions of  this  net  with  respect  to  each  other,  they  are  aeemeu  to 
have  been  enacted  simultaneously.  For  the  purpose  of  determin- 
ing the  effect  of  this  act  upon  other  acts,  and  the  effect  of 
other  acts  upon  this  act,  chapters  fourteen  to  twenty-two  of  this 
act,  both  inclusive,  are  deemed  to  have  been  enacted  on  the  sixth 
day  of  January,  in  the  year  eighteen  hundred  and  eighty;  and 
all  acta  passed  after  the  last-mentioned  date  are  to  have  th% 
same  effect  as  if  they  were  passed  after  this  net, 

I  8356.  'Wben  this  act  takeji  effect. 

Subject  to  the  qualifications  contained  in  the  foregoing  sections 
of  this  title,  this  act  shall  take  effect  as  follows:  titles  third  and 
fourth,  and  article  first  of  title  fifth  of  chapter  tenth,  on  the  first 
day  of  May,  in  the  year  1877;  the  remainder  of  chapters  first  to 
thirteenth,  both  inclusive,  on  the  first  day  of  September,  in  the 
year  1877;  chapters  fourteenth  to  twentj'-first,  both  inclusive,  on 
the  first  day  of  September,  1880;  and  this  chapter  immediately. 
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CHAPTER  XXIII. 
Supplemental  Provisions. 

TTTLI  I.  -  ProfMdlaffg  for  th^  CosdemiiAtloB  of  ]to»l  Property. 
TITLI II.  -  Proce^dlncfl  foir  tke  Sale  of  Corponte  Boa!  Pvopor^. 

TITLE  L 
Proceedings  for  tkJb  condemnation  of  real  propertjr 

See.  8357.  TlUe. 

8858.  DeflnltlODB. 

8859.  Proceedings  to  be  taken  ai  preecribed  In  this  title. 
8800.  Petition;    what   to   contain. 

8881.  Notice  to  be  annexed  to  petition;  aerrloe  of. 

3862.  Service  of  petition  and  notice. 

3363.  Appearance  of  infant,  idiot,   lunatic  or  habltoal  dmkard. 

8864.  Appearance. 

3365.  Answer;   what   to  contain. 

8366.  Verification  of  petition  or  answer. 

8367.  Trial  of  issues. 

3368.  Certain  provisions  applicable. 

8369.  Judgment;   costs  wben  to  defendant;   cominlMlODeni. 

3370.  Duties  and  powers  of  commissioners. 

8871.  Confirmation  or  setting  aside  report;   deposit  when  pajmeaC 

8872.  Offer  to  purchase;  costs;  additional  allowance. 

8373.  Judgment,    how   enforced;    dellTery   possession  of   promlMo;    WtWB 

writ  of  assistance  to  issue. 
3374.  Abandonment  and  discontinuance  of  proceeding.       v 

8375.  Appeal  from  final  orders;  stay. 

8376.  Appeal  from  Judgment  by  plaintiff. 

3377.  When  general  term  may  direct  a  new  appraisaL 
8878.  Conflicting  claimants. 

8379.  Party  In  possession  may  stay  on  giving  security. 

8380.  Temporary  possession  pending  proceedings. 

3381.  Notice  of  pendency  of  action  to  be  filed. 

3382.  Power  of  court  to  make  necessary  orders. 

8883.  Repealing  clause;  limitations. 

8884.  When  act  takes  effect. 

I  38S7.  Title. 

This  title  shall  be  known  as  the  condemnation  law. 

§  38S8.    [Am'd,   1896.]    Dellnltlona. 

The  term  **  person,"  when  used  herein,  includes  a  natural  per- 
son and  also  a  corporation,  joint-stock  association,  the  state  and 
a  political  division  thereof,  and  any  commission,  board,  board  of 
managers  or*  trustees  in  charge  or  having  control  of  any  of  the 
charitable  or  other  institutions  of  the  stat:;  the  term  **  real  prop- 
erty," any  right,  interest  or  easement  therein  or  appurtenances 
thereto;  and  the"  term  "^owncr,"  all  persons  having  any  estate, 
interest,  or  on  somen  t  in  the  property  to  be  taken,  or  any  lien, 
charge,  or  incumbrance  thereon.  The  person  instituting  the  pro- 
ceedings shall  be  termed  the  plaintiff:  and  the  person  against 
whom  the  proceeding  is  brought,  the  defendant.    - 

L.  1806.  cli.  589.     In  effect  May  12,  1896. 

f  8S69.  Proeeedlnara  to  be  taken  |^  presertbed  In  tbis 
title. 

Whenever  any  person,  is  authorized  to  acquire  title  to  real  pro|»- 
erty,  for  a  public  use  by  condemnntion.  the  proceeding  for  that 
purpose  shall  be  taken  in  the  manner  prescribed  in  this  title. 
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9  88e0.  Petition  I  what  to  oomtalm. 

The  proceeding  shall  be  Institated  by  the  plreseotation  of  a  pe- 
tition by  the  plaintiff  to  the  supreme  court,  setting '  forth  the 
CoUowiuiT  facts: 

1.  [Am'd,  1886.]  His  name,  place  of  residence,  and  the  busi- 
ness in  which  engaged;  if  a  corporation  or  joint-stock  association, 
whether  foreign  or  domestic,  its  principal  place  of  business  within 
the  state,  the  names  and  places  of  residence  of  its  principal 
officers,  and  of  its  directors,  trustees  or  board  of  managers,  as 
the  case  may  be,  and  the  object  or  purpose  of  its  incori)oration 
or  association;  if  a  political  division  of  tne  state,  the  names  and 
places  of  r  ndence  of  its  principal  officers;  and  if  the  state,  or 
any  commission  or  board  of  managers  or  trustees  in  charge  or 
baring  control  of  any  of  the  charitable  or  other  institutions  of 
the  state,  the  name,  place  of  residence  of  the  officer  acting  in  its 
or  their  behalf  in  the  proceedings. 

2.  A  specific  description  of  the  property  to  be  condemned,  and 
its  location,  by  metes  and  bounds,  with  reasonable  certainty. 

3.  The  public  use  for  which, the  property  is  required  and  a  con- 
cise statement  of  the  facts  showing  the  necessity  of  its  acquisition 
for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of  the  prop- 
erty; if  an  infant,  the  name  and  place  of  residence  of  his  general 
guardian,  if  he  has  one;  if  not,  the  name  and  place  of  residence 
of  the  person  with  whom  he  resides;  if  a  lunatic,  idiot,  or  habitual 
drunkard,  the  name  and  place  of  residence  of  his  committee  or 
trustee,  if  he  has  one;  if  not,  the  name  and  place  of  residence  of 
the  person  with  whom  he  resides.  If  a  non-resident,  having  an 
agent  or  attorney  residing  in  the  state  authorized  to  contract  for 
the  sale  of  the  property,  the  name  and  place  of  residence  of  such 
agent  or  attorney;  if  the  name  or  place  of  residence  of  any  owner 
cannot  after  diligent  inquiry  be  ascertained,  it  may  be  so  stated 
with  a  specific  statement  of  the  extent  of  tne  inquiry  which  has 
been  made. 

5.  That  the  plaintiff  has  been  unable  to  agree  with  the  owner 
of  the  property  for  its  purchase,  and  the  reason  of  such  inability. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  good 
faith,  to  complete  the  work  or  improvement,  for  which  the  prop^ 
erty  is  to  be  condemned;  and  that  all  the  preliminary  steps  re- 
quired by  law  have  been  taken  to  entitle  him  to  institute  tho 
proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  public 
use  requires  the  condemnation  of  the  real  property  described,  and 
that  the  plaintiff  is  entitled  to  take  and  hold  such  property  for 
the  public  use  specified,  upon  making  compensation  therefor,  and 
that  commissioners  of  appraisall  be  appointed  to  ascertain  the  com- 
pensation to  be  made  to  the  owners  for  the  property  so  taken. 

Ii.  1886,  ch.  689.     In  effect  May  12,  1896. 

I  8861.  Notice  to  be  annexed  to  petition}  servlee  of. 

There  must  be  annexed  to  the  petition  a  notice  of  the  time  and 
place  at  which  It  will  be  presented  to  a  special  term  of  the  su- 
preme court,  held  in  the  jnrlicinl  district  where  the  property  or 
Fome  portion  of  it  Is  sitnnted.  snd  a  copy  ftf  the  petition  and  notice 
Tnnst  be  served  upon  all  the  owners  of  the  property  at  least  eight 
days  prior  to  Its  presentation. 

GOT 
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f  88e2.  Ser^ce  of  petltftom  a»«l  »o<io«. 

Service  of  the  petition  and  notice  mast  be  made  in  th:«  snmo  man- 
ner as  the  service  of  a  summons  in  an  action  in  the  suprem  -  court 
is  required  to  be  made,  and  ali  the  provisions  of  articles  one  and 
two  of  title  one  of  chapter  five  of  this  act,  which  relate  to  the 
service  of  a  summons,  either  personally  or  in  any  other  way,  and 
the  mode  of  proving  service,  shall  apply  to  the  service  of  the  peti- 
tion and  notice.  If  the  defendant  has  an  agent  or  attorney  re- 
siding in  this  state,  authorized  to  contract  for  the  sale  of  the  real 
property  described  in  the  petition,  service  upon  such  agent  or  at- 
torney will  be  sufficient  service  upon  such  defendant.  In  ca^e  the 
defendant  is  an  infant  of  the  age  of  fourteen  years  or  upwardsL  a 
copy  of  the  petition  and  notice  shall  also  be  served  upon  his 
gener|il  guardian,  if  he  has  one;  if  not,  upon  the  person  with 
whom  he  resides. 

I  3808.  Appearance  of  Infant,  Idiot,  Innatle  or  habitval 
drunkard.  ' 

If  a  defendant  is  an  infant,  idiot,  lunatic  or  habitual  drunkard. 
It  shall  be  the  duty  of  his  j?eneral  guardian,  comniitleo  or  trnstiM*, 
if  he  has  one,  to  appear  for  him  upon  the  presentation  of  the 
petition  and  attend  to  his  interests,  and  in  case  he  has  none,  or 
in  case  his  general  guardian,  committee  or  trustee  fails  to  appear 
for  him,  the  court  shall,  upon  the  presentation  of  the  petition  and 
notice,  with  proof  of  service,  witnout  further  notice,  appoint  a 
gruardian  ad  litem  for  such  defendant,  whose  duty  it  shall  be  to 
appear  for  him  and  attend  to  his  interests  in  the  proceeding,  and, 
if  deemed  necessary  to  protect  his  rights,  the  court  may  require 
a  general  guardian,  committee  or  trustee,  or  a  guardian  ad  litem 
to  give  security  in  such  sum  and  with  such  sureties  as  the  court 
may  approve.  If  a  service  other  than  personal  has  been  made 
upon  any  defendant,  and  he  does  not  appear  upon  the  presentation 
of  the  petition,  the  court  shall  appoint  some  competent  attorney 
to  appear  for  liim  and  attend  to  his  interests  in  the  proceeding. 

I  8864.  Appearance. 

The  provisions  of  law  and  of  the  rules  and  practice  of  the  court, 
relating  to'  the  appearance  of  parties  in  person  or  by  attorney  in 
actions  in  the  supreme  court,  shall  applv  to  tlie  proceeding  froir. 
and  after  the  eervice  of  the  petition,  nnd  nil  subsequent  orders, 
notices  and  papers  may  be  served  upon  the  attornev  appearing  and 
upon  a  gua'^dian  ad  litem  in  the  same  manher  and  with  the  saiQ-* 
effect  as  the  service  of  papers  in  an  action  in  the  supreme  court 
may  be  made. 

|83CU(.  Anavrerf  frliat  to  contain. 

Upon  prenentation  of  the  petition  and  notice  with  proof  of  ser- 
vice thereof,  an  owner  of  the  property  may  appear  and  inter- 
pose an'  answer,  which  must  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  petition  controverted  by  him. 
or  of  any  knowledge  or  information  thereof  sufBcient  to  form  a 
belief,  or  a  statement  of  new  matter  constituting  a  defence  to 
the  proceeding. 

f  38416.  Verification  of  petition   or  ans^ver. 

A  petition  or  answer  must  be  verified,  and  the  provisions  of 
this  act  relating  to  the  form  and  contents  of  the  verification  of 
pleadings  in  courts  of  record,  and  the  persons  by  whom  it  ma# 
Be  made,  shall  apply  to  the  verification. 
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18807.  Trial  of  !■•««■• 

The  conrt  shall  try  any  issue  raised  by  the  petition  and  answer 
at  Bach  time  and  place  as  it  may  direct,  or  it  may  order  the  same 
to  be  referred  to  a  referee  to  hear  and  determine,  ar>d  upon  such 
trial  the  court  or  referee  shall  file  a  decision  in  writing,  or  deliver 
the  same  to  the  attorney  for  the  prevailing  party,  within  twenty 
days  after  the  final  submission  of  the  proofs  and  allegations  of 
the  parties,  and  the  provisions  of  this  act  relating  to  the  form 
and  contents  of  decisions  upon  the  trial  of  issues  of  fact  by  the 
court  or  a  referee,  and  to  making  and  filing  exceptions  thereto, 
and  the  making  and  settlement  of  a  case  for  the  review  thereof 
upon  appeal,  and  to  the  proceedings  which  may  be  had  in  case 
such  decision  is  not  filed  or  delivered  within  the  time  herein  re- 
quired, and  to  the  powers  of  the  court  and  referee  upon  such 
trial,  shall  be  applicable  to  a  trial  and  decision  under  the  title. 

18808.  Certain  proTiaioM  applicable. 

The  provisions  of  title  one  of  chapter  eight  of  this  act  shall 
also  apply  to  proceedings  had  nnder  this  title. 

13869.  [Am'd,    1896.]   Jadm&emi)   oosts   iirlften  to    dofonA* 
ant}  ooflAinisaioaers. 

Judgment  shall  be  entered  pursuant  to  the  direction  of  the 
court  or  referee  in  the  decision  nled.  If  in  favor  of  the  defendant, 
the  petition  shall  be  dismissed,  with  costs  to  be  taxed  by  the  clerk, 
at  the  same  rates  as  are  allowed,  of  course,  to  a  defendant  pre- 
vailing in  an  action  in  the  supreme  court,  including  the  allowancet 
for  proceedings  before  and  after  notice  of  triaL  If  the  decision  is 
in  favor  of  the  plaintiff,  or  if  no  answer  has  been  interposed  and 
it  appears  from  the  petition  that  he  is  entitled  to  the  relief  de> 
manded,  judgment  snail  be  entered,  adjudging  that  the  con- 
demnation of  the  real  property  described  is  necessary  for  the 
public  use,  and  that  the  plaintiff  is  entitled  •to  take  and  hold  the 
property  for  the  public  use  specified,  upon  malting  compensation 
therefor,  and  the  court  shall  thereupon  appoint  three  disinte^- 
ested  and  competent  freeholders,  residents  of  the  judicial  dis- 
trict embracing  the  county  where  the  real  property  or  some  part 
of  it  is  situated,  or  of  some  county  adjoining  such  judicial  dis- 
trict, commissioners  to  ascertain  tne  compensation  to  be  made 
to  the  owners  for  the  property  to  be  taken  for  the  public  use 
specified,  and  fix  the  time  and  place  for  the  first  meeting  of  the 
eommissloners.  Provided,  however,  that  In  any  such  proceeding 
instituted  within  the  first  or  second  judicial  district,  such  com 
miflsioners  shall  be  residents  of  the  county  where  the  real  prop^* 
erty,  or  some  part  of  it.  Is  situated,  or  of  some  adjoining  county. 
If  a  trial  has  been  had,  at  least  eight  days'  notice  of  such  ap- 
pointment must  be  given  to  all  the  defendants  who  have  appeared. 
The  parties  may  waive,  in  writing,  the  provisions  of  this  section 
as  to  the  residence  of  the  commissioners,  and  in  that  case  they 
may  l>e  residents  of  any  county  in  the  State.  Where  owners  of 
separate  properties  are  joined  in  the  same  proceeding,  or  sepa- 
rate properties  of  the  same  owner  are  to  be  condemned,  more 
than  one  set  of  commissioners  may  be  appointed. 

ti.  18M,  eb.  S80. 

f  88T0.  (Am'd,  1886,  1813.]  Dntiea  and  powers  of  eom* 
■luisioitcr*. 

The  commissioners  shall  take  and  subscribe  the  constitutional 

oath  of  office.     Any  ot  tliem  may  i8»iie  Bubpueuus  ami  aduiiuister 

oaths  to  wituetwes;  a  majority  of  them  may  udjouru  the  uroceeding 

before  them,  from  time  to  time  in  their  discretion.     vVheuearer 

iig^  tJnekU  exoept  by  appoiutmeui  of  the  court  or  pursuant  to 
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adjournmeut,  they  shall  cause  at  least  eiglit  days*  notice  of  such 
meeting"  to  be  piveu  to  the  defendants  who  have  ai>peared,  or 
their  agents  or  attorneys.  They  shall  view  the  premises  described 
in  the  petition,  and  hear  the  proof  and  allegations  of  the  parties, 
and  reduce  the  testimony  takt'n  by  them,  if  any,  to  writing,  and 
after  the  testimony  in  each  case  is  closed,  they,  or  a  majority  of 
them,  all  being  present,  shall,  without  unnecessary  delay  ascertain 
and  determine  the  compensation  which  ought  justly  to  be  made 
by  the  plaintiff  to  the  owners  of  the  property  appraised  by  them; 
and,  in  fixing  the  amount  of  such  compensation,  they  shall  not 
make  any  allowance  or  deduction  on  account  of  anj'  real  or  sup- 
posed benefits  which  the  owners  may  derive  from  the  public  use 
for  which  the  property  is  to  be  taken,  or  the  construction  of  any 
proposed  improvement  connected  with  such  public  use.  But  in 
case  the  plaintiff  is  a  railroad  corporation  and  such  real  property 
shall  belong  to  any  other  railroad  corponition.  the  commissioners 
on  fixing  the  amount  of  such  compensation,  shall  fix  the  same  at 
its  fair  value  for  railroad  purposes.  They  shall  make  a  report 
of  their  proceedings  to  the  supreme  court  with  the  minutes  of  the 
testimony  taken  by  them,  if  any;  and  they  shall  each  be  entitled 
to  six  dollars  for  services  for  every  day  they  are  actually  en- 
gaged in  the  performance  of  their  duties,  and  their  necessary 
expenses  to  bp  paid  by  the  plaintiff;  provided,  that  in  proceedings 
within  the  counties  of  New  York  and  Kings  such'  commissioners 
shall  be  entitled  to  such  additional  compensation  not  exceeding 
twenty-five  dollars  for  every  such  day,  as  may  be  awarded  by 
the  court,  and  provided  that  in  proceedings  instituted  b3'  a  village 
or  any  board  thereof  under  this  title  such  commissioners  shall 
be  entitled  to  such  additional  compensation,  not  exceeding  fire 
dollars  for  every  such  day.  as  may  be  awarded  by  the  court. 
Am'd  L.  1898,  cli.  3JM;   h,   1913,  ch.  232.     In  effect  Sept   1,   1913. 

I    3871.    CoBflrmation    or    aettliiv    maldc    report  |    deposit 
inrhen  payable. 

Upon  filing  the  report  of  the  commissioners,  any  part.v  may 
move  for  its  confirmation  at  a  special  term,  held  in  the  district 
where  the  property  or  some  part  of  it  is  situated,  upon  notice 
to  the  other  parties  who  have  appeared,  and  upon  such  motion, 
the  court  may  confirm  the  report,  or  may  set  it  aside  for  irregu- 
larity, or  for  error  of  law  in  the  proceedings  before  the  commis- 
sioners,  or  upon  the  ground  that  the  award  is  excessive  or  in- 
sutiicient.  If  the  report  is  set  aside,  the  court  may  direct  a  re- 
hearing before  the  same  commissioners,  or  may  appoint  new 
commissioners  for  that  purpose,  and  the  proceedings  ui>on  such 
rehearing  shall  be  conducted  in  the  manner  prescribed  for  the 
original  hearing,  and  the  .«<ame  proceedings  shall  be  hud  for  the 
confirmation  of  the  second  report,  as  are  heriMn  prescribed  for 
the  confirmation  of  the  first  report.  If  the  report  is  confirmed, 
the  court  .shall  enter  a  final  order  in  the  proceeding,  directing  that 
compensation  shall  be  made  to  the  owners  of  the  property,  pur- 
suant to  the  determination  of  the  commissioners,  and  that  upoa 
payment  of  such  compensation,  the  plaintiff  shall  be  entitled  to 
ent(>r  into  the  possession  of  the  property  condemned,  and  take 
Hud  hold  it  for  the  public  use  specified  in  the  judgment.  Deposit 
of  the  moiH«y  to  the  credit  of,  or  payable  to  the  order  of  the 
owner,  pursuant  to  the  direction  of  the  court,  shall  be  deemed 
a  payment  within  the  provisions  of  this  title. 

I   8372.   Offer   to   pnrehaae}   coats  i   additional   allovraaee. 

In  all  cases  where  the  owner  is  a  resident  and  not  under  legsJ 
disability  to  convey  title  to  real   property  the  plaintiff,   befoit 
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service  of  his  petition  and  notice,  rtiRy  make  a  written  ofifer  to 
purcliase  the  property  at  a  specitied  price,  wliich  uiu»t  within  ten 
days  thereafter  be  hied  in  the  otHee  of  the  cleric  of  tlie  county 
wiiere  the  property  is  situated;  and  which  cannot  be  ^i^iven  in 
evidence  before  the  commissioners,  or  considered  by  them.  The 
owner  may  at  the  time  of  the  presentation  of  the  petition,  or  at 
any  time  previously,  serve  notice  in  writini?  of  the  acceptance  of 
piaintiff*8  offer,  and  thereupon  the  plaintiff  may,  upon  filing;  the 
petition,  with  proof  of  the  making  of  the  offer  and  its  acceptance, 
enter  an  order  that  upon  payment  of  the  compensation  agreed 
upon,  he  may  enter  into  possession  of  the  real  property  described 
in  the  petition,  and  take  and  hold  it  for  the  public  use  therein 
specified.  If  the  offer  is  not  accepted,  and  the  compensation 
awarded  by  the  commissioners  does  not  exceed  the  amount  of  the 
offer  with  interest  from  the  time  it  was  made,  no  costs  shall  be 
allowed  to  either  party.  If  the  compensation  awarded  shall  ex- 
ceed the  amount  of  the  offer  with  interest  from  the  time  it  was 
made,  or  if  no  offer  was  made,  the  court  shall,  in  the  final  order, 
direct  that  the  defendant  recover  of  the  plamtiff  the  cost  of  the 
proceeding,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is  al- 
lowed, of  course,  to  the  defendant  when  he  is  the  prevailing  party 
in  an  action  in  the  supreme  court,  including  tne  allowances  for 
proceedings,  before  and  after  notice  of  trial,  and  the  court  may 
also  grant  an  additional  allowance  of  costs,  not  exceeding  five 
per  centum  upon  the  amount  awarded.  The  court  shall  also 
direct  in  the  final  order  what  sum  shall  be  paid  to  the  general 
or  special  guardian,  or  committee  or  trustee  of  an  infant,  idiot, 
lunatic  or  habitual  drunkard,  or  to  an  attorney  appointed  by  the 
court  to  attend  to  the  interests  of  any  defendant  upon  whom 
other  than  personal  service  of  the  petition  and  notice  may  have 
been  made,  and  who  has  not  appeared,  for  costs,  expenses  and 
counsel  fees,  and  by  whom  or  out  of  what  fund  the  same  shall 
be  paid.  If  a  trial  has  been  had,  and  all  the  issues  determined 
in  favor  of  the  plaintiff,  costs  of  the  trial  shall  not  be  allowed 
to  the  defendant,  but  the  plaintiff  shall  recover  of  any  defendant 
answering  the  costs  of  such  trial  caused  by  the  interposition  of 
the  unsuccessful  defence,  to  \Ai  taxed  by  the  clerk  at  the  same 
rate  as  is  allowed  to  the  prevailing  party  for  the  trial  of  an 
action  In  the  supreme  court.  . 

f  3878.  Jvdffment,  boiMr  enfoveedf  delivery  poaaeeaion  of 
premifieai  ivhen  ivrit  of  asalatance   to  iaaue. 

Upon  the  entry  of  the  final  order,  the  same  shall  be  attached 
to  the  jud|^ent-roll  in  the  proceeding,  and  the  amount  directed 
to  be  paid,  either  as  compensation  to  the  owners,  or  for  the  costs 
or  expenses  of  the  proceeding,  shall  be  docketed  as  a  judgment 
against  the  person  who  is  directed  to  pay  the  same,  and  it  shall 
have  all  the  force  and  effect  of  a  money  judgment  in  an  action 
In  the  supreme  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  the  same  proceedings  as  judgments  for  the 
recovery  of  money  in  the  supreme  court  may  be  enforced  under 
the  provisions  of  this  act.  When  payment  of  the  compensation 
awarded,  and  costs  of  the  proceeding,  if  any,  has  been  made,  as 
directed  in  the  final  order,  and  a  certified  copy  of  such  order  has 
been  served  upon  the  owner,  he  shall,  upon  demand  of  the  plain- 
tiff, deliver  possession  thereof  to  him,  and  in  case  possession 
is  not  delivered  when  deninnded,  the  plaintiff  may  apply  to 
the  court  without  noti<'e,  unh^ss  the  court  shall  re(|uire  notice 
to  be  given,  upon  pr<M)f  <»f  surh  pnynioiit  jind  of  scrvicp  (it  the 
copy  order,  and  of  the  demand  and  uuu-compliancc  therewith,  for 
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a  writ  of  astiitance,  and  the  court  shall  thereupon  cause  aoeli 
writ  to  be  issued,  which  shall  be  executed  in  the  same  manner 
as  when  issued  in  other  cases  for  the  delivery  of  posaeasioii  of 
real  property. 


I  8S74.  (Am'd,   1894.]    Abaadonment  and  dlaeomtiawuie* 
of  proeeedtnff. 

Upon  the  application  of  the  plaintiff  to  be  made  at  any  time 
after  the  presentation  of  the  petition  and  before  the  expiration 
of  thirty  days  after  the  entry  of  the  final  order,  upon  ei^ht  days* 
notice  of  motion  to  all  other  parties  to  the  proceeding  who  have 
appeared  therein  or  upon  an  order  to  show  cause,  the  c  'Urt  may, 
hi  its  discretion,  and  for  iirood  cause  shown,  authorize  and  direct 
the  abandonment  and  discontinuance  of  the  proceeding,  upon 
payment  of  the  fees  and  expenses,  if  any,  of  the  commissionerB, 
and  the  costs  and  expenses  directed  to  be  paid  in  such  final  order, 
if  such  final  order  shall  have  been  entered,  and  upon  such  other 
terms  and  conditions  as  the  court  may  prescribe;  and  upon  the 
entry  of  the  order  granting  such  application  and  upon  compliance 
with  the  terms  and  conditions  therein  prescribed,  payment  of  the 
amount  awarded  for  compensation,  if  such  compensation  aball 
have  been  theretofore  awarded,  shall  not  be  enforced,  but  in 
such  case,  if  such  abandonment  and  discontinuance  of  the  pro- 
ceeding be  directed  upon  the  application  of  the  plaintiff,  the  order 
granting  such  application,  if  permitting  a  renewal  of  such  pro- 
ceedings, shall  provide  that  proceedings  to  acquire  title  to  auch 
lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintiff 
without  a  tender  or  deposit  in  court  of  the  amount  of  the  award 
and  interest  thereon. 

L.   18M,   cb.   475. 

I  8876.  [Am'd,  ISfNS.]    Appeal  from  final  orders  |  mtmy* 

Appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
court  from  the  final  order,  within  the  time  provided  for  appeals 
from  orders  by  title  four  of  chapter  twelve  of  this  act;  and  all 
the  provif^ioDS  of  such  chnpter  relating  to  appeals  to  the  appellate 
division  of  the  supreme  court  from  orders  of  the  special  term 
shall  apply  to  such  appenlH.  Such  appeal  will  bring  up  for  review 
all  the  procpedinpB  8ubRpqn<*nt  to  the  judgment,  but  the  judgment 
and  procepdinjrs  antecedont  thereto  may  be  reviewed  on  such 
appeal,  if  the  appellant  staten  in  his  notice  that  the  same  will  be 
brought  up  for  rpview,  and  exceptions  shall  have  been  filed  to 
the  decision  of  the  court  or  the  referee,  and  a  case  or  a  case 
and  exceptions  shall  have  bcpn  made,  settled  and  allowed,  as 
required  by  the  provisions  of  this  act,  for  the  review  of  the  trial 
of  actions  in  the  snpronie  court  witliout  a  jury.  The  proceed* 
ings  of  the  plaintiff  shall  not  be  stayed  upon  such  an  appeal, 
except  by  order  of  the  court,  upon  notice  to  him,  and  the  appeal 
shall  not  affect  his  possession  of  the  property  taken,  and  the  ap* 
peal  of  a  defendant  shall  not  be  heard  except  on  his  stipulatioo 
not  to  dittturb  such  poesessiou. 

L.  1895.  ch.  846. 


I  8376.  [Am*d,  1896.]    Appeal  from  JodvneBt  by  plolAtlff. 

If  a  trial  has  been  had  and  judgment  entered  in  favor  of  the 
defendant,  the  plaintiff  may  appeal  therefrom  to  the  appellate 
division  of  the  supreme  court  within  the  time  provided  for  ap- 
peals from  judgments  by  title  four  of  chapter  twelve  of  this  act, 
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and  all  the  proTisioMi  of  laid  chapter  relating  to  appeala  from 
jndgmenta  shall  apply  to  such  appeala;  and  on  the  hearinc  of  the 
appeal  the  appellate  dlTision  maj  affirm*  reyerae  or  modify  the 
jnnagmenU  and  in  case  of  reversal  may  grant  a  new  trial,  or 
direct  that  judgment  be  entered  in  fayor  of  the  plaintiff.  If  the 
judgment  is  affirmed,  costs  shall  be  allowed  to  the  respondent,  but 
If  reversed  or  moditied,  no  costs  of  the  appeal  shall  be  allowed 
to  either  party. 

I>.  18S6.  cb.  946. 

i  3877.  WheM  veaeral  term  majr  dtreet  •  new  aMnttoal. 

On  the  hearing  of  the  appeal  from  the  final  order  the  court  may 
direct  a  new  appraisal  before  the  same  or  new  commissioners, 
in  its  discretion,  and  the  report  of  such  commissioners  shall  be 
final  and  conclusive  upon  all  parties  interested.  If.  the  amount 
of  the  compensation  to  be  paid  is  increased  by  the  last  report, 
the  difference  shall  be  a  lien  upon  the  land  appraised,  and  shall 
be  paid  to  the  parties  entitled  to  the  same,  or  shall  be  deposited 
as  the  court  shall  direct;  and  if  the  amount  is  diminished,  the 
difference  shall  be  refunded  to  the  plaintiff  by  the  party  to  whom 
the  same  may  have  been  paid,  and  judgment  the>efor  may  be 
rendered  by  the  court,  on  the  filing  of  the  last  report,  against  the 
parties  liable  to  pay  the  same. 

g  8878.  ConlllctlBv  olaimaAta. 

If  there  are  adverse  and  conflicting  claimants  to  the  money, 
or  any  part  of  ft,  to  be  paid  as  compensation  for  the  property 
taken,  the  court  may  direct  the  money  to  be  paid  into  the  eoart 
by  the  plaintiff,  and  may  determine  who  is  entitled  to  the  same^ 
and  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  dis* 
eretion,  order  a  reference  to  ascertain  the  facts  on  which  raeh 
datermination  and  direction  are  to  be  made. 


I  8878.  (Aai>«,  1800.J  Farty  im  vaaaaMioa  mamy  stair  mm 
m^yrtmm   aeemrlty. 

At  any  stage  of  the  proceeding  the  court  may  authorise  the 
plaintiff,  if  in  possession  of  the  property  sought  to  be  condemned, 
to  continue  in  possession,  and  may  stay  aU  actions  or  proceed- 
ings against  him  on  account  therepf,  upon  giving  security,  or 
depositing  such  sum  of  money  as  ^tjbie  court  may  direct  to  ^ 
heid  as  security  for  the  payment  of  the  compensation  which 
may  be  finally  awarded  to  the  owner  therefor  and  the  costs  of 
the  proceedings,  and  in  every  such  case  the  owner  may  con- 
duct the  proceeding  to  a  conclusion,  if  the  plaintiff  delays  or 
neglects  to  prosecute  the  same.  When  the  final  award  to  any 
owner  is  less  than  fifty  dollars,  in  proceedings  to  condemn  a  right 
of  way,  for  telephone  or  telegraph  poles  and  wires,  the  allow- 
ance of  costs,  if  any,  and  the  amount  thereof  not  exoeeding 
that  prescribed  by  statute,  shall  be  in  the  discretion  of  the 
court  in  any  action  or  proceeding  that  may  have  been  or  may 
hereafter  be  stayed,  if  the  telephone  or  telegraph  poles  and 
wires,  in  such  action  or  proceeding  so  stayed,  shall  have  been 
erected  for  more  than  three  years  prior  to  the  commeBceiBaiit 
thereof. 

I»1IQaob.T».  In  effect  Sept.  I.IMO. 
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I  »3HO.  Temporary  poaaeiialon  pendlair  proeeedinva* 

When  an  answer  to  the  petition  has  been  interposed,  and  it 
«ppear8  to  the  satisfaction  of  the  court  that  the  public  interests 
"^^U  be  prejudiced  by  delay,  it  may  direct  that  the  plaintiff  be 
pemiitted  to  enter  immediately  upon  the  real  property  to  be 
taken,  and  devote  it  temporarily  to  the  public  use  specififnl  in 
the  petition,  upon  depositing  with' the  court  the  sum  stated  in  the 
answer  as  the  value  of  the  property,  and  which  sum  shall  be 
applied,  so  far  as  it  may  be  necessary  for  that  purpose,  to  the 
payment  of  the  award  that  may  be  made,  and  the  costs  and 
expenses  of  the  proceeding,  and  the  residue,  if  any,  returned  to 
the  plaintiff,  and,  in  case  the  petition  should  be  dismissed,  or  n^ 
award  should  be  made,  or  the  proceedings  should  be  abandonet^ 
by  the  plaintiff,  the  court  shall  direct  that  the  money  so  deposited, 
so  far  as  it  may  be  necessary,  Khali  be  applied  to  the  payment 
of  any  damages  which  the  defendant  may  have  sustained  by  such 
entry  upon  and  use  of  his  property,  and  his  costs  and  expenses 
of  the  proceeding,  such  damages  to  be  ascertained  by  the  court, 
or  a  referee  to  be  appointed  for  that  purpose,  and  if  the  sum  so 
deposited  shall  be  insufficient  to  pay  such  damages,  an'd  all  costs 
and  expenses  awarded  to  the  defendant,  judgment  shall  be  entered 
against  the  plaintiff  for  the  deficiency,  to  be  enforced  and  col- 
lected in  the  same  manner  as  a  judgment  in  the  supreme  court: 
and  the  possession  of  the  property  shall  be  restored  to  the  de- 
fendant. 

I  8381.  Notice  of  pendency  of  nctlon  to  be  llled. 

Upon  service  of  the  petition,  or  at  any  time  afterwards  before 
the  entry  of  the  final  order,  the  plaintiff  may  file  in  the  clerk's 
office  of  Mich  county  where  any  part  of  the  property  is  situated, 
a  notice  of  the  pendency  of  the  proceeding,  stating  the  namei* 
of  the  parties  and  the  object  of  tne  proceeding,  and  containing 
«  brief  description  of  the  property  affected  thereby,  and  fron, 
the  time  of  filing,  such  notice  shall  be  constructive  notice  to  a 
purchaser,  or  incumbrancer  of  the  property  affected  thereby,  from 
or  against  a  defendant  with  respect  to  whom  the  notice  if 
directed  to  be  indexed,  as  herein  prescribed,  and  a  person  whose 
conveyance  or  incumbrance  is  subsequently  executed  or  subse- 
quently recorded,  is  bound  by  all  proceedings  taken  in  the  pro- 
ceeding after  the  filing  of  the  notice,  to  the  same  extent  as  if 
he  was  a  party  thereto.  The  county  clerk  must  immediately 
record  such  notice  when  filed  in  the  book  in  his  office  kept  for 
the  pur[)ose  of  recording  notices  of  pendency  of  actions,  and 
index  it  to  the  name  of  each  defendant  specified  in  the  direction 
appended  at  the  foot  of  the  notice,  and  subscribed  by  the  plaintiff 
or  his  attorney. 

i  8882.  Pcwer  of  court  to  make  aecessarr  orders. 

In  proceedings  under  this  title,  where  the  mode  or  manner  of 
conducting  all  or  any  of  the  proceedings  therein  is  not  expressly 
provided  for  by  law,  the  court  before  whom  such  proceedings 
may  be  pending,  shall  have  the  power  to  make  all  necessar> 
orders  and  give  necessary  directions  to  carry  into  effect  the 
object  and  intent  of  thift  title,  and  of  the  several  acts  conferrinc 
authority  to  condemn  lands  for  public  use,  and  the  pracl'c^  »" 
such  cases  shall  conform,  as  near  as  may  be,  to  the  ordfltry 
practice  in  such  court. 

014 


c.23,t-l  CONDEMNATION  LAW.  S§  338»-84 

I  3383.  Repeallnsr  claasei  limitations. 

So  much  of  all  acts  and  purts  of  acts  as  prescribe  a  method 
of  procedure  in  proceedings  for  the  condemnation  of  real  property 
for  a  public  Ufe«e  is  repealed,  except  such  aem  ana  parts  of  acts 
as  prescribe  a  method  of  procedure  for  the  condemnation  of  real 
property  for  public  use  as  a  highway,  or  as  a  street,  avenue,  or 
public  place  in  an  incorporated  city  or  village,  or  as  may  pre- 
scribe methods  of  procedure  for  such  condemnation  for  any 
public  use  for,  by,  on  behalf,  on  the  part,  or  in  the  name  of  the 
corporation  of  the  city  of  New- York,  known  as  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New-York,  or  by 
whatever  name  known,  or  by  or  on  the  application  of  any  board, 
department,  commisBioners  or  other  officers  acting  for  or  ou 
behalf  or  in  the  name  of  such  corporation  or  city,  or  where  the 
title  to  the  real  proiierty  so  to  be  acquired  vests  in  such  corporu- 
tion  or  In  such  city;  and  all  proceedings  for  the  condemuatio  i 
of  real  property  embraced  within  the  exceptions  ennm«»rated  in 
this  section  are  exempted  from  the  operation  of  this  title. 

L.   1800,  ch.   247. 

{3384.  Wlxcn  act  tnkcn  effect. 

This  title  shall  take  effect  on  the  first  day  of  May,  one  thou 
sand  eight  hundred  and  ninety,  and  shall  not  affect  any  proceed 
ing  previously  commenced. 

30  »1S 


)i  3390-97         CORPORATE  REAL  PROPERTY.  c.23,t.2 

TITIiEII. 

Proceedings  for  the  sale  of  corporate  real  propertjr. 

eee.  8890.  Proceedinffl  hj  corporations,  etc.,  to  be  pursuftnt  to  the  pcwMoB* 
of  tbla  title. 

3391.  Petition  tnd  contents. 

3392.  Hcftrixiff  of  application;  notlc«;  referee  to  take  prooCa. 

3393.  Order;  when  application  for,  nugr  be  flmooed.. 

aSM.  InfolTent  eotrporatlMi  or  avoelatloiii  ftotlee  to  oMltofe. 
8890.  Service  Of  notlcec. 

8896.  Power  of  coart  to  make  aaeewnry  ord«ra,    • 

8897.  When  act  tokea  effect. 

ii  3300-3397.  [Repealed  by  Lu  1909,  chs.  28  ^nd  34.  See 
Consolidated  Laws*  ttts.  General  Corporation  Law,  |f  -70-76^ 
330,  Joint  Stock  Association  Law»  (8.] 


e.  St.  t.  8  MECHANICS-  LIENS.  IS  3396-3410 

TITU  ni. 

(Ad4W  bj  L.  1M7,  flb.  AlB.    Is  aOlMt  Sapt.  1,  1SS7.I 

tIlii1«.-<nL  4»  pn»UM  Uut  thh  kud  foUcnviu  titis  atull  M  IihMiM  In  A.  »  ^ 
ttisoU.  KTldnu>r«Rirtaroli.3B,uidUMir  umimaUiMTUilaosiirdliittonoUoa 
<M1>II  i-l 


r'tlMn  «•  r«*I  pmptnr. 


II  341&-41  LIENS  ON  VESSELS.  c  23. 1 4 

TITLE  IV. 

[Added  by  L.  1897,  ch.  410.    In   effect  Sept.   1,  1897.] 

[NOTB.— The  duplicate  I  84t9,  nnd  arrangement  of  aeednn  namlien  la  87liab«S4l 
tnks  title  are  so  in  the  original .  ] 

Proceeding's  to  enforce  Hens  on  ▼Msels. 

Seo.  8419.  Enforcement  of  Hens  on  yessels. 
343U.  Application  Tor  warrant. 
342t.  Undertaking  to  accompany  appUoatlcNi. 
suTli.  Warrant:  execution  thereoC. 
S423.  Order  u>  snow  cause ;  contents;  service. 
8421.  Notice  of  serrlce  to  be  published  and  served. 
9435.  Proceedings  upon  return  of  order  to  show  oau«e. 
3426.  Order  of  sale. 

84/7.  Sale  and  proceeds.  .     ^     , 

8498.  Notice  of  the  distribution  of  the  proceeds  of  sale. 
S499.  Liens  for  which  no  warrants  are  Issued. 
8480.  Contested  claims. 
84S1.  Trial  of  Issues  and  appeal. 
8432.  Distribution  of  proceeds. 
84S3.  Payment  of  uncontested  claims. 
8434.  Distribution  of  surplus. 
8486.  Application  for  a  discharge  of  warrant.  ^      ^ 

8486.  UndertaUng  to  aooompanj  application  for  dlsehaigA. 

8487.  Discharge  of  warrant. 

8488.  Action  on  undertaking. 

8489.  Costs  of  proceedings. 

8440.  Sheriff  must  return  warrant. 

8441.  Discharge  of  lien  before  issue  ot  warrant. 

II  S4i»^44i.    [Repealed  by  L.  1909,  <^b.  38.    See  Consolidated 
Laws,  tit  Lien  Law,  §§  85-107.] 
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SCHEDULK  OF  LAWS  REPEALED. 


SCHEDULE  OF  LAWS  REPEALED 

by 
L.  Z909|  ch.  65,  (an  act  to  amend  the  Code  of  Civil  Procedure 
generally)  together  with  previous  repeals  and  notes  as 
compiled  by  Board  of  Statutory  Consolidation. 


Statutes  Hereby  Repealed 


REVISED  STAT- 
UTES 


Pt.|Ch.|Tlt.|Art. 


Section 


1 
2 


9    12  .. 

9     13   .. 
5       1     1 


1-5,  8 

All... 
All... 


2  5  1     2  All 

2  5  2   ..  All 

2  6  11  6-20 

2  6  12  23-39 

2  6  13  54-68 

2  6  2..  AU 


3     1     All 


3    2    AH 


Previous  Kepbals 


REPBALINa 

STAT- 

Sec 

tlon 

I'TES 

L.  1 

Ch.  1 

320 
^45 
245 
153 
354 
297 
417 
245 
245 
423 
724 
245 
245 
320 
460 
460 
245 
245 
320 

245 
460 
320 
79 
657 
782 
782 
320 
460 
121 
320 
686 
225 
470 
302 
245 
686 

245 
456 
261 
554 
686 

f 

63 

14 
71 
71 

15 

71 
17 

12 

18-20 
71 

21 

1 

1 
2 

I 

See 

note 

« 

1 

1830 
1880 
1880 
1845 
1840 
1841 
1877 
1880 
1880 
1880 
1865 
1880 
1880 
1830 
1837 
1837 
1880 
1880 
1830 

1880 
1837 
1830 
1873 
1873 
1867 
1867 
1830 
18i^7 
1843 
1830 
1893 
1873 
1874 
1888 
1880 
1893 

1880 
1890 
1859 
1900 
1893 

AU 

3 

8 

12 

All 

All 

* 

• 

All 

23 

* 

25 

« 

All 

6-20 

7 

7-9,  12.. . 

• 

23-27 

23-39 

54-68 

56 

1,  2,  6-14,  17-21,  23- 

26,  30.  31,  35-59.. 

2 

m 

3,  subd.  3 . 
3 

* 

7 

* 

27 

30 

32,  48,  53. 

)        * 

38,  39 

49 

* 

54 

All 

1 

* 

9 

• 

16 

« 

17-22 

All 

31.  32,  38;  .39  pt.  be- 
f?iniiing  "  but  may 
prove  such  notice,'' 
to  end   of  section; 
40-42 

34 

36 

46-51. ... 

AU 
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SCHEDULE  OF  LAWS  REPEALED. 


Statutbb  Hebsbt  Repeajled 


REVISEI>  STAT- 
UTES 


Pt.|Ch.ITU.|Art. 


Section 


9      6      3    3     AU, 


6 


1 

4 


1-W.  d€^  57, 
59-73 


2 
2 


3 
3 


6 
6 


1 
1 


5  . .  7-22,  24. . 

6  ..     All 

1  3  AH..-.. 

^  •  •       ^U£  •  •  ■  «  • 


3     1     3  ..    An 


1-22,  24-38, 
35.  36,  40, 
45 


h  ..  1.  2,  8-10. 
12.  i:j.  15- 
26,  32-^34. 


Prsyious  Repeaub 


52-66,  59^74v  sd^. 

68 

66..., 

72 

76,  subd.  8. . .: 

79 

All 


1-64,  66,  67,  59-76. . 
30 


36 

48,  56. . . 

56.. 

7-22,  24. 
45...... 

74 


AH.... 

AU 

All 

1-^7,  40-42,  44.  46- 

150 

37.... 

37 

64,  55 

91,  94,  subd.  1,  96... 

128,  124 

128'. w 

All 

7... 

7 , 

All , 

All 


1«69 
1880 
1849 
1860 
1878 
1846 
1867 
1893 
1830 
1880 
1880 
1863 
1837 
1835 
1880 
1866 
1877 
1893 
1877 
1880 


961 
245 
160 
272 
30 
236 


1 
1 
1 
1 
1 
1 


782  11 

686  1 

320  22 

245  1 

231  1 

400  1 

460  71,  74 

264  2 


• 

• 
• 


• 
• 


245 
802 
456 
.686 
417 
246 


1 
1 
1 
1 
1 
1 


>  ^ 


1877 

417 

1 

1862 

460 

39 

1863 

392 

2 

1830 

76 

1 

1830 

320 

32-34 

• 

1842 

277 

2,3 

• 

1839 

74 

1 

• 

1880 

246 

1 

1830 

320 

36 

• 

1864 

280 

5 

1877 

417 

1  13 

1880 

246 

1 

1-22,  24-27,  45.. 1877     417     1 

1-22,  24-27,  45., 1880     245     1 

28 1886     693     1 


1,  2.  8-10,  12,  l|,  15- 

20,  22.  23.  26.  82-34  1877  417 
1,  2.  8-10,  12,  IS,  16- 

19.  20,  except  part 

fixinvr  plutfiwj  ^cre 

ootirts  of  common 

pleas    and'   p^neral 

sessions     shiUl     be 

hPlfl,  22,  23,  26,  32- 

34.. 1880     245 

20,  subd.  2 1840       41 

20.  subd.  5 1838       83 

20,  subd.  10 1830,    105 

20.  subd.  13 1830         3 

20,  subd.  15 1835     119 

20.  Hubd.  30 1833     296 

20,  subd.  38 1829       80 

20,  subd.  38 1830         6 


[100] 


i 

.2 

5 
2 
3 
2 

3 


m 


8Ba 


SCHEMJLE  OF  LAWS  REPEALED. 


Statutes  Hkbbbt  KapaALBD 


SEVIBSD  flTAT^ 
UTB8 

Pt,|Ch,|Tlt.|Art. 


AU. 


3        2        1    •  •      All*  •  •  •  •  • 


3 
8 


2 
2 


8  ..     All 

4  ..     1-22.   2*- 

267,    271- 
281 


3      8 
8      3 


1  ..     1-9,11, 


2  ..  1-39.42.43, 
46,  47, 4»- 
63,  62-^6. 


3       4 AIi< 


3       6  •  «•    » •     All< 


Pbjbvious  RbpeAls 


Section 


REPEALING  BTAT- 
UTE8 


L.  I  Ch.  !     I 


20»  subd.  4a. . . . 1852       65     1 

20.  Bubd.  43 1836     265     4 

20.  subd.  47 1836       40     1 

81.24.25 1896     548     1 

24 1843       88     4 

1-3 1867     272     1 

All 1880     246     1 

1.  pt.  beginning  "and 
in  no  otber;  and, 
no.''  to  end  of  sec- 
tion  i 1837     460    71 

6,  subd.  1 1880    320    36 

7,  pt.  requiring  funo- 
gate  to  record  ac- 
counts of  adminis- 
trators,    executors 

and  guardians 1837    460    2 

AU 1880     245    1 

All 1880     246    1 


1-22,     25-230.     232- 

867.  271-281 1880 

2.3 1840 

2-A 1848 

15 1876 

44 1864 

47 1845 

Oa.  do.  oo.  ...•••*.••  184U 

5»-66 1848 

112 1873 

118 1838 

137-189 1831 

189.  subd.  1 1844 

222 1842 

231 1896 

24&<248 1877 

258 1840 

l-«.  11 1877 

1-0.  11 1880 

6 1830 


note 


246 

317 

a 

379 

46 

277 

* 

421 

t 

25 

317 

•0 

379 

45 

146 

* 

243 

* 

300 

41 

11 

m 

38 

• 

548 

417 

\ 

347 

* 

417 

245 

320     38 


11^9.  42.  43.  46.  47, 

49-53,  62-46 1877  417  1 

11-^39,  42.  43,  46,  47, 

49-53,  62-06 1880  245  1 

33 1828  20  151153 

Tit.  2.  §$  18-53 1848  379  66 

All 1849  438  73 

All 1880  245  1 

Tit.  1.  f  18 1847  337  1 

Tit.  1,  I  36 1861  221  1 

Tit.  1,  I  37 1878  292  1 

Tit.  2,  I  1 1848  50  1 

Tit.  2,  I  2.  subd.  1...  1848  50  2 

Tit.  2,  I  3 1864  219  1 

Tit.  2.  J  4 1855  511  1 

Tit.  2,  §1  5-7 1855  511  2-4 

9S1 


* 
* 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby  Repealed 

Previous  Repeals 

REVISED  STAT- 

REPEALING 

8TAT- 

UTES 

Section 

Section 

UTE8 

Pt.|Ch.|Tit.!Art. 

L.  1 

Ch.  1 

1         See 

•  •    •  • 

1  .. 

2  .. 

3  .. 

4  .. 

6   .. 
6   .. 

1  .. 

2  .. 

3  .. 

4  .. 

All. . . . 

Tit.  2,  §5  8-12 

Tit.  2.        13-16.20.. 

Tit.  3,        42,  43 

Tit.  3.  S§  8.  44.  80.  86 

Tit.  5,  li  22-29 

All      

1855 
1855 
1830 
1830 

1877 
1880 
1877 
1877 
1877 
'  1877 
1844 
1860 
1847 
1877 
1877 
1845 
1880 
1877 
1880 
1877 
1880 
1851 
1875 
1865 
1867 
1877 
1880 

1877 

1880 
1877 
1880 
1845 
1877 
1880 
1877 
1880 
1877 
1880 

1877 
1859 . 

18:^ 

1880 

1880 
1864 
1877 
1849 
1840 
1842 
1858 

511 
511 
320 
320 

417 
245 
417 
417 
417 
417 
324 
152 
410 
417 
417 
163 
245 
417 
245 
417 
245 
472 
420 
421 
68 
417 
245 

417 

245 
417 
245 
60 
417 
245 
417 
245 
417 
245 

417 
110 
460 
245 

245 

422 
417 
107 
354 
197 
348 

~              in 

5 

&-10 

42.43 

40.44. 

46.48 

1 

1 

1 

1 

1 

2 

1 

1 

1 

1 

3 

1 

1 

1 

1 

1 

1 

1 

3 

i.a 

1 

1 

1 
1 

1 

18 

1 
1 
1 
1 
1 
1 

1 
1 

74 
1 

1 
1 
1 
1 

1 

• 

3      0  . 

Tit.  1.  All 

Tit.  2,  ftS  1-11.  14-28 

Tit.  3,  All 

Tit.  4.  §i  1-13,  15-27 

Tit.  5    j  9 

Tit!  'a,  I  22.*subd.  i"..' 

Tit.  5.  1  51 

Tit.  5.  Mi 

Tit.  6.  {§  16-53 

Tit.  6.  MS 

Ah 

All 

All 

1-14 

All 

3 

14 

3       7 
3       7 

All «  •  •  •  < 

All 

k    •    .    . 

• 
• 

• 

3       7 

1-60,    71-90 

1-^.     53-61. 
64-66,  08- 
83 ....    -  - 

• 

«       7 

25.  subd.  2 

29-31 

1-60.  71-73,  77-90... 
1-60,  71-90 

1-9.53-61.64-66.68- 
83 s 

1-9.  53-61,  64-66,  68- 
83 

All 

All 

80 

• 
m 

8       7 

All 

3       7 

All 

m 

All 

^Vll 

• 
• 

All 

3       8 

Mi 

All 

All 

3       8 

All 

3-10,  12-16, 
19-66 

1,  3-41.  43- 
65.        92- 
101.    107- 
108. . , - -- 

All 

3       8 

8 

;i3 

3       8 

42 

3-10,  12-16,  19-66... 

1.    3-41.    43-65,    92- 

101.  107-108 

3 

4-11,  10-30 

15 

21,  24 

24 

42 
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SCHEDULE  OF  LAWS  REPEALED. 


Bta 

ltutes  Hereby  Rbpbalbd 

Previous  Repeals 

REVI8KD  8TAT- 

REPEALINQ 

8TAT- 

\ 

UTF.8 

Section 

Section 

UTES 

Pt.lCh.  Tit.  1  Art. 

L.  ! 

Ch.  1 

f 

i960 

-note 

3 

8 

5   .. 

All. 

AU 

1880 

245 

1 

3 

8 

6   .. 

1-15, 

22^3 

16-21,    relating 

petit  jurors,  37 
43 

All '.  ... 

to 
-42. 

1877 
1830 
1880 

417 
320 
245 

1 

52 

1 

3 

8 

7   .. 

All.. 

13,  subils.  1,  3.  . 
Ali 

1869 

433 

1.2 

* 

1880 

245 

1 

r^ 

8 

9   .. 

AH. . 

All. 

1880 

245 

1 

3 

8 

10   . . 

All. . 

28   34-36 

1849 

193 

1-4 

« 

30 

1851 

460 

1 

* 

32,  47 •. .  . 

1868 
1857 

828 
684 

2,5 
3.4 

* 

39,  44 ... 

• 

All 

1880 

245 

1 

3 

8 
8 

12  .. 

13  .. 

All.  . 

All 

1 

20 

«    •   ■    ■• 

1880 
1877 
1843 

245 

417 

9 

1 

1 
1 

8 

All, 

* 

All 

1880 

245 

1 

8 

8 

14  .. 

All.  . 

5 

1843 
1880 

187 
245 

1 

1 

* 

All 

3 

8 

15  :. 

All.. 

3 

1842 

277 

5 

* 

8 

1840 

342 

12 

* 

10 

1844 

346 

2 

* 

14 

1838 

266 

8 

* 

All 

1880 

245 

1 

3 

8 

17   .. 

1-26. 

31-34. 

1 

36-46 1 

1-26,  31,  33,  34, 

36- 

46 

■    ■    •   ■ 

1880 

245 

1 

no4] 

2-12.    16-26.   31, 

33, 

34,  36-46 

1877 
1832 

417 
210 

1 
1 

43,  46 

3 

9 

1   .. 

All    , 

15-17 

AU 

1840 

1880 

225 
245 

13 

1 

3 

9 

2   .. 

All 

39 

All 

1830 
1880 

320 
245 

63 
1 

« 

3 

9 

3   .. 

1-3. 

6-120. 

3,5        

1844 

312 

1 

i» 

1-3,      5-65,     67- 

■120; 

part  relating  to  ap- 

peals   from    surro- 

gates' courts. . 

1877 

417 

1 

1-3,  5-120 

1880 

245 

1 

3 

10 

1    .. 

All.  . 

13.. 

All 

1840 
1880 

386 
245 

40 

1 

3 

10 

2  .. 

All.  . 

4,5 

6 

1875 
1875 

305 
16 

{■' 

^ 

• 

All 

1880 

245 

1 

8 

10 

3  .. 

2-40, 

42-50 

2-40,  43-50 

41!  1 

17-19,  22,  27.  30 

part 

1880 
1844 

245 
346 

1 
3 

pre.scribing  fees  for 

clerks,  31,  33.. 

1840 

386 

40 

32 

1814 

300 

42 

1896 

548 

3 

10 

4   .. 

1-3, 

5—1 7 . .  . 

1,  2 

3,  5-17 

1896 

1880 

548 
245 

3 

10 

6   .. 

All.  . 

All 

1880 

245 

4 

2 

5   .. 

3... 

3 

1886 

593 

4 

2 

8   .. 

1... 

•  •  •  • 

•  •  « 

•  •  •  • 

.11051 
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SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Rbpeaubd 

Pbevious  RapiAiA 

L. 

Ch. 

Section 

Section 

REPEAXIXQ 

UTEa 

STAT- 

L.  1 

Ch.  1 

% 

1778 

12 
14 
25 
14 
19 
12 
17 
42 
44 

56 
9 
21 
25 
47 

6 
13 
24 
36 

1 

8 

14 

'31 

39 
41 
7 
26 
41 
48 
54 
59 
11 

12 
20 
27 
39 

68 
61 

71 

7 
16 
24 
27 

3,4,6.7 

All 

1778 

1778 
1779 
1779 

All 

All  (2d  Sess. ). 
All  (2d  Sess.). 

AH.. 
All.. 

1801 

1848 

193 
379 

15 

1779 
1779 

All  (3d  Sess.). 
All  (3d  Sess.). 

All.. 

1786 

29 

1 

1780 

All 

All.  . 
AH.. 
AH.  . 

1848 

1782 

1787 

379 
36 
89 

15 

1780 

All 

12 

1780 

3 

24 

1780 
1781 
1781 
1781 

1781 
1781 
1782 

All  (4th  Sess.). 
All  (4th  Sess.) 
All  (4th  Sess.) 
All  (4th  Sess.) 

All  (5lh  Sess.) 
All  (5th  Sess.) 
All 

AH.. 
AH.. 
AH.. 
All.. 
AH.. 
AH.. 
AH.. 

1782 

1782 

1788 

1788 

1788 

1782 

1786 

36 
36 
73 
5 
73 
36 
29 

12 

12 

2 

13 

2 

12 

1 

1782 

All 

15. .. 

1784 
1787 

7 
89 

1 

1782 

All  (6th  Sess.) 
All  (6th  Sess.) 
All 

AH.. 

24 

1782 
178;j 

AU.  . 

1848  379 

15 

1783 

All 

Part  beginning   **  and  If 
any  such  action  shall  be 
brought    in    an    inferior 
court  "  to  end  of  statute .    1787 
AH 1788 

71 
73 

1783 

All 

1 
2 

1783 

All 

1784 

All  (7lh  Sess.) 
All 

1784 

AH.. 
AH.  . 

1828 

1786 

21* 
41 

1  If  2 

1784 

All 

25 

1784 

All 

1784 

All 

AH.. 

1801 

193 

1784 

All 

1784 
1784 

7-13  (8th 

All  (Sth  Sess.) 
All 

7-13. 

1801 

193 

1785 

AH.. 
AH.. 
AH.. 
AH.. 
1—5, 
AH.. 
AH.  . 
AH.. 

1786 

1801 

1801 

1787 

7 1797 

1789 

1801 

1828 

41 
193 
193 

89 
8 

25 
190 

21* 

25 

1785 

AH 

1785 
17S5 

All 

All 

24 

1785 
1785 

1-5,  7 

All. 

6 

8 

1786 

All 

5 

1  114 

17H6 

All 

17H6 

All 

AH 1801 

1-14 1801 

15  pt.,  allowing  judge  of 
court   of  probate  three 
per  cent,  on  all  moneys 

brought  Into  court 1790 

15 1801 

193 
193 

51 
190 

1786 

All 

1  meeting. 

3 
5 

*fi 

)econ( 

See 
note 

ri06j 

tl07l 

[1061 
[109] 

[liO] 


[111] 

[112] 
[113] 

[114]  . 

[116] 
[ll»] 

[120] 


[121] 


924 


SCHEDULE  OF  LAWS  REPEAI^ED. 


Rbpsaled 

Previous  Rbpbals 

L. 

Ch. 

Section 

Sectioa 

BEPEALIXG 
UTB« 

STAT- 

I..  I  Ch.  1 

s 

irsfl 

\     26 
33 

>     41 

3 

S 

fi 

10 

14 

18 

19 
26 
27 
32 
33 
3d 

38 

3fl 

50 
53 
54 
56 
65 
69 
71 
72 
89 

04 

2 

3 
4 

5 
6 
8 
9 

10 
.     11 

1 

178fl 

,     7 

7 

7 

1787  89 

1788  73 

1801    193 
1828     21* 

24 

1-7.17,20.21. 

25,  26 

AH 

2 

178€ 

1787 

1-7,  17.  20.  21.  25.  26.  . . 
All 

1  H  7 

1787 

All 

1787 

.     All 

All \.... 

All 

All 

1828     21* 
1801   193 

1800  08 

1801  193 
1798     22 
1801   103 
1801   193 

i«5io 

17S7 
1787 

All 

4-  pt.  oxomptinp  plaintiff 
in    tvrtain    ou.*k\s    from 
payment     of    costs    ou 
having?  rauwMl  an  affida- 
vit or  oath  to  be  made 
ami    liled    before    com- 
m<intiement     of    certain 
actions 

All 

t    3 

1 

1787 

3 

5 

1787 
1787 

All 1., 

7.. 

3 

All 

1787 

All 

AU 

4-6,  9-11 

AU 

8,   *pt.     providing     that 
every  attorney  neRloct- 
Inp  to   file  his   warrant 
of  attorney  shall  forfeit 
£10 

All 

17 

All 

1-4.  7.  10-12 

All 

All 

.\11 

All 

10 

All 

1801   193 
1801   193 
1801   193 

1788  73 
1801   193 

1789  25 
ISO I    193 
ISOl    193 
1S2S     21* 
ISO I    193 
ISO!    193 
ISO I    193 
ISO I    193 
1S13   202 

1787 

1787 

4— Of  ©^1X«  .  •  . 
All 

1787 

All 

1787 

All 

2 

8 

1787 
1787 

>     1-4.  7.  10-12.. 
All 

1  1[17 

1787 

All 

1787 
1787 
1787 

All 

All 

10 

1787 

All 

1787 

All 

1787 
1787 

'     All 

All 

All 

20 

l*art  relating  to  tlie  city 
of  New  York 

ISOl    193 
1797     20 

1804     27 
ISOl    193 

20 

^All 

54 

1787 

All 

178S 
17S8 

17H8 

'     All 

All 

All 

All 

;    All 

;    All 

►     All 

All 

All 

All 

All 

All 

ISOl    193 

1500  90 
1S2S      21* 
1S2S     21* 
1S2S      21* 

1501  VXi 
1S2S      21* 
1S2S      21* 
1828     21* 

3 

1  ^  IS 

17SS 
1788 
1788 
1788 
1788 
1788 

All 

All 

All 

All 

All 

All 

1  ••  19 
1  1  20 

1  5  21 
1  <  22 
1  1  23 

iSee 
note 

[123] 


im] 


[124] 


1125] 


[126] 


«  Secoad  meeting. 
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;5CHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


178S  12 

1788  17 

1788  18 

1788  32 

1788  34 

1788  36 

1788  37 

1788  41 

1788  43 

1788  46 

1788  73 


1789       1 
1789     25 


1790 
1791 
1791 
1791 
1791 
1791 
1792 
1792 
1792 

1793 
1794 
1795 
1795 
1796 
1796 
1796 
1796 


All. 
7... 


Previoub  Repeals 


REPqALIN'O  STAT- 
UTES 

L.  I    Ch.l     S 


AU 

2 

1-25.  29-^31..  . 
13 


'A 


1-13 

1-31 

2,  pt.  repeal- 
ing L.  1781, 
Chs.  26,  47, 
L.  1783.  Ch. 
39,  L.  1786, 
Oi.  33.  i  7, 
L.  1787.  Ch. 
36,  pt 

All 

All 


1789  28  All. 

1790  1  All. 
1790  61  AU. 
1790  67  AU, 


68  1.  2. 

7  All. 

8  All. 
12  All. 
20  All. 
38  AU. 
28  AU. 
36  1-4. 
43  All. 


36  AU 

35  AU 

1  All, 
74  AU 

2  AU 
8  6.. 

10  AU 

46  1.. 


1796  70  All, 

1797  3  AU 
1797  5  AU 
1797  8  AU. 


AU 1801    193 

7 1801    193 

1 1801   193 

AU 1828 

2 1828 

1-25.  29-31 1813  202 

12,  13 1801   193 


note 


21*  1  %  32 
21*  1  i 


33 


1-13 1801  103 

1-31 1801  103 


fl273 


All 1801  193 

1,  part  allowing  costs  to 

be  paid  out  of  a  fine  for 

a  misdemeanor 

AU 

All 


C13S] 


AU 

AU 

AU 

Part  relating  to  adver- 
tisement of  sales  of 
goods  and  chattels. . . . 

AU 

1.2 

AU 


1796  8 
1801  190 
1801  193 

1797  8 
1801  193 
1801  193 
1801  193 


1791  8 
1801  193 
1801  103 
1801  193 


6 
6 

6 


AU 
AH 
AU 


1801  193 

1828  21*  1  t  36 

1801  193 


[1291 


1-4 
3.. 

AU. 
AH. 
AU. 


1801  193 
1793  36 
1801  193 
1801  I9tt 
1801  193 


[130] 


AU 1801  193 


5... 
AU. 
1... 
Part 
of 
AU. 
AU. 
AU., 
AU. 


relating  to  the  city 
New  York 


1801  193 
1801  193 
1801  193 

1881  637 
1801  193 
1801  103 
1801  193 
1801  193 


[131] 
[133) 


*  Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


^ 


Statute     Hereby 
Repealed 


Previoub  Repeals 


1707 
1797 
1797 
1797 
1798 
1798 
1798 
1798 
1798 
1798 
1798 
1798 
1798 
1798 


13 

20 

31 

84 

8 

22 

53 

68 

75 

91 

100 

105 

108 

111 


1799  1 

1799  5 

1799  44 

1799  64 

1799  65 

1799  87 

1799  92 

1800  12 
1800  22 

1800  41 

1800  60 

1800  90 

1800  94 

1800  98 

1800  100 

1800  122 

1801  8 
1801  10 
1801  13 
1801  25 
1801  30 
1801  32 
1801  47 
1801  49 


1801  50 

1801  52 

1801  60 

18C1  65 

1801  70 

1801  73 

1801  75 

1801  77 


AU 

20 

6.  7.  10.  11 

All 

All 

4.5 

All 

18 

9 


All 

All 

AU, 

All. 

All 


All. 

AU. 

2-6. 

AU. 

All. 

AU. 

1... 

AU. 

AU. 


AU.. 

1.2. 

All.. 

1.2. 

All.. 

AU.. 

AU.. 

AU.. 

7-11 

AU.. 

AU.. 

AU.1 

AU.. 

AU.. 

AIL. 


AU 

2 

19 

1-5.  7-9 
4 


All 

AU 

1,  2.  4-14,  20- 
24 


Section 


REPEALING  STAT- 
UTES 


L.  I    Ch. 


AU 1801   193 


§        See 

note 


6,  7,  10,  11 

AU 

AU 

4.5 


1801  193 
1801  198 
1801  193 
1801   193 


9 1801   193 

AU 1801   193 


AU 
All 
1.. 


AU 

AU 

All 

2-6 

AU 

**ll  •    •    •    •    •   •   • 

AU 

1 

AU. 


Part  relatinsr  to  tlie  city 

of  New  York 

AU 

1.2 

All 

1.  2 

AU 

AU 

AU 

411 


1601  193 
1801  103 
1848  379 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 


[133/ 


m 


[137] 


15 


7-11 
AU.. 
AU.  . 


AU 
AU 
All 


1881 
1801 
1801 
1801 
1800 
1801 
1801 
1801 
1813 
1828 
1228 
1828 
1828 
1813 
1828 


537 

193 

193 

193 

122 

193 

193 

193 

202 
21* 
21* 
21* 
21* 

202 
21* 


7  1 


[!3H* 


1  5143 
11(44 

1  ■!  46 
1^48 

11154 


21  pt.  relating  to  attach- 
ment of  vesfjels 

Part  relating  to  the  city 

of  New  York 

All 

AU 

2 

1822  226 

1881  537 
1828     21* 
1813  202 
1828     21* 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 

4 

1  1156 
11f58 

19 

1-5,  7-9 

4 

AU 

AU 

♦  Second  meeting. 


1.  2.  4-14,  20-24;  pt.  re- 
lating to  the  city  of  New 
Yoik 1881  637    1 

1,  2.  4-14,  20-24 1813  202 
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I§  3419-41  LIENS  ON  VESSELS.  e.  23.  t.  4 

TITLE  TV. 

[Added  by  L.  1897,  ch.  418.    In  effect  Sept.   1,  1H07.] 

[NoTB.— The  dupHcaie  I  JMt9,  And  arrangement  of  seednn  numlien  In  ayUatoeaoC 
ttU8  title  are  so  In  the  original.  ] 

Proceeding's  to  enforce  liens  on  ▼esseta. 

See.  8419.  Enforcement  of  Hens  on  ▼eeaels. 
9C20.  A-ppUcatlou  for  warrant. 
3431.  Undertaking  to  accompany  appUostlOD. 
.S423.  Warrant:  ezaouUon  thereof. 
8428.  Onlcr  to  ihow  cause ;  contents ;  service. 
8424.  Notice  of  senrloe  to  be  published  and  served. 
343S.  Proceedings  upon  return  of  order  to  sbow  cause. 
8126.  Order  of  sale. 

84/7.  8ale  and  proceeds.  ^     ^     . 

8438.  Notice  of  the  distribution  of  the  proceeds  of  sale. 
8499.  Liens  for  which  no  warrants  are  Issued. 
8480.  Contested  claims. 
8431.  Trial  of  Issues  and  appeal. 
8482.  Distribution  of  proceeds. 
84SS.  PaTment  of  uncontested  claims. 
84S4.  Distribution  of  surpluii. 
8486.  Application  for  a  discharge  of  warrant. 

8486.  Undertaking  to  accompany  application  for  dlsohavvt. 

8487.  Discharge  or  warranC. 
8408.  Action  on  undertaking. 
8480.  Costs  of  proceedings. 

8440.  Sherlll  must  return  warrant. 

844L  Discharge  of  lien  before  issue  of  warrant. 

If  S4i».^44i.    [Repealed  by  L.  1909,  ch.  38.    See  Consolidated 
Laws,  tit.  Lien  Law,  §§  85-107.] 
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SCHEDULE  OF  LAWS  REPEALED. 


SCHEDULE  OF  LAWS  REPEALED 

by 
L.  XO09,  ch.  65,  (an  act  to  amend  the  Code  of  Civil  Procedure 
generally)  together  with  previous  repeals  and  notes  as 
compiled  by  Board  of  Statutory  Consolidation. 


Statutes  Hebebt  Repealed 


REVISED  STAT- 
UTES 


Pt.lCh.int.lArt. 


Section 


1 
2 


2 
2 


2 
2 
2 


9     12  . .      1-5,  8. 


9     13   ..      All 
5       1     1     AU. 


5       12     AH 
5       2   ..     AH 


6       11     6-20, 


6  12  23-39. 
6  13  54-68. 
6       2  ..     AU... 


3     1     AU 


9     2     All  ••..■«.• 


Previous  Repeals 


Section 

REPEALING 
UTES 

BTAT- 

L.  1  Ch.  1 

f 

See 
note 

1 

1830 
1880 
1880 
1845 
1840 
1841 
1877 
1880 
1880 
1880 
1865 
1880 
1880 
1830 
1837 
1837 
1880 
1880 
1830 

1880 
1837 
1830 
1873 
1873 
1867 
1867 
1830 
1837 
1843 
1830 
1893 
1873 
1874 
1888 
1880 
1893 

1880 
1890 
1859 
1900 
1893 

320 
1245 
245 
153 
354 
297 
417 
245 
245 
423 
724 
245 
245 
320 
460 
460 
245 
245 
320 

245 
460 
320 
79 
657 
782 
782 
3-20 
460 
121 
320 
686 
225 
470 
302 
245 
686 

245 
456 
261 
554 
686 

63 

14 
71 
71 

15 

71 
17 

12 

18-20 

71 

21 

1 

1 
2 

I 

1-5,  8 

All 

3 

8 

12 

All 

All 

All 

23 

2  0 

• 
• 

• 
* 

AU 

6-20 

7 

7-9,  12 

* 

23-27 

23-39 

64-68 

56 

1,  2,  6-14.  17-21, 

26.  30.  31,  35- 

2 

23- 
59.. 

• 

3.  8ubd.  3 

3 

7 

• 

* 
* 

27 

30 

32,  48.  53 

38.  39 

>       • 

49 

* 

54 

AU 

1 

9 

* 

16 

m 

17-22 

All 

31,  32,  38;  39  pt.  be- 
ginning "  but  may 
prove  such  notice,  ' 
to  end   of  section; 
40-42 

34 

36 

■  •   ■  « 

46-51 

All 

»19 

SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hebkbt  Repealed 


REVISED  STAT* 
UTE8 


Pt.lCh.|TU.|Art. 


Section 


6      3    3    AU 


2 
2 


3 
3 


6 
6 


1 
1 


/ 


3 


9       6       4  . .     I'M,  5^  57, 

69-75 


5  . .  7-22,  24. . . . 

6  ..     All 

« 

X      o   '  All  •  •  ^  •  •  ■  ft 

2  ..     AU 


3  ..    An 


«4  ..  1-22,  24^38, 
35,  36,  4(), 
45 


3       1       B   ..      1.    2,     8^10, 

12,13.  15- 
26,  32-34. 


Previous  Repeals 


REPEALING  STAT- 
UTBB 


L.  I  Cb.  i  I 


52 ,..-.. 

52-56.  5»-74;  80-83. 

58...... ,.... 

66 i... 

72 

75,  subd.  8 

79, 


AU 

1 

1-64,  56,  57»  59-76.. 

30 

36 


48,  56. . . 

56 

7-22,  24. 
45...... 

74 

AU..... 

All 

AU 


1-37,  40-42,  44^  46- 

150 

37 

37 

54.  55 

91,  94,  subd.  1,  95... 

123,  124 

128*. • 

All 

I ;.,....r.... 

fl........  ....b..*. 

AU 

AU 


1869 
1880 
1849 
1850 
1878 
1845 
1867 
1893 
1830 
1880 
1880 
1863 
1837 
1835 
1880 
1866 
1877 
1893 
1877 
1880 


Ml 
245 
160 
272 
30 
2S6 
782 
686 

'  320 
245 
231 
400 
460 
264 
245 
802 
456 

,686 
417 
245 


ft 
••P 


187T  417 

1862  460 

1863  392 
1830  76 
1830  320 
1842  277 
1830  74 
1880  245 
18:^0  320 

1864  280 
1877  417 
1880  245 


1 

1 

1 

1 

1 

1 

11 

1 

22 

1 

1 

1 

71,74 

2 

1 

1 

1 

1 

1 

1 

I 

1 

30 

2 

1 

32-34 

2,3 

1 

1 

35 

5 

1  13 

1 


note 

• 
• 


1-22.  24-27,  46.: 1877  417  1    [100] 

1-22,  24-27,  46., 1880  245  1 

28 ; 1886  593  1 


1,  2»  8-10,  12.  IS,  15- 

20,  22.  23.  26,  82-34  1877  417  1 
1,  2,  8-10,  12,  13.  15- 

19,  20,  except  ptrt 

(iximr  places  ^Tiere 

courts  of  common 

pleas    and'    {general 

se«aioni5     ahull     be 

held,  22,  23,  26,  32- 

34 1880     245     1 

20,  subd.  2 1840       41     3 

20,  subd.  5 1838       83 

20,  subd.  10 1830.    105    .2 

20.  subd.  13 1830         3     5 

20,  8Ul>d.  15 1835     119     2 

20.  8Ubd.  30 1833     295     3 

20.  subd.  38 1829       80     2 

20,  subd.  38 1830         6    3 


[iS^ 
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SCHEDXJLE  OF  LAWS  REPEALED. 


Statutes  Hkrsbt  Rbvsalid 


BSVIBED  STaV^ 
UTBS 


Pt.|Ch.|Tlt.|Art. 


Seetloa 


8      1 
3      2 


e  ..   Au. 

I  ..     AU. 


3 
3 


2 
2 


8  ..     AH 

4  ..     1-22.  2*- 
267,    271- 
281 


8      8 
3      3 


I  ..     1-0,11. 


2  . .  1-39.  42.  43, 
40,  47,  49- 
53,  62-96. 


0        4   •  •  •    •  •      AU< 


3        o    •  r«    •  •      AJJLi 


Previous  Repeals 


Section 


REPEALINO  STAT* 
UTE8 


L.  1  Ch.  I     » 


20,  subd.  40 1852  65  1 

20.  subd.  43... . 1836  265  4 

30.  subd.  47 1836  40  1 

21,  24.  25 1896  548  1 

24 1843  88  4 

1-3 1867  272  1 

All 1880  245  1 

1.  jpt.  beginning  **snd 

m  no  other;  and 
no,"  to  end  of  sec- 
tion  ^ 1837  460  71 

6.  subd.  1 1830  320  36 

7,  pt.  requiring  surro- 
gate to  record  ac- 
counts of  adminis- 
trators,    executors 

and  guardians 1837  460  2 

AU 1880  245  1 

Ail 1880  245  1 

1-22^    25-230.     232- 

267,  271-281 1880  245  1 

2,3 1840  317  1 

2-4., 1848  379  46 

15 1876  277  1 

44 1864  421  1 

47 1845  25  1 

52.  53.  58 1840  317  3 

59-66 1848  379  45 

112 1873  146  1 

H8 1838  243  1 

137-189 1831  300  41 

189.  subd.  1 1844  11  1 

222 1842  38  1 

J^\ .■•<•■■•••••...•     lotfO  d4o  1 

245-248 1877  417  1 

258 1840  347  1 

1-9.  11 1877  417  1 

1-9.11 1880  245  1 

6 1830  320  38 


11-^9,  42.  43.  46,  47, 

49-63.  62-06 1877     417     1 

11-39.  42,  43,  46,  47, 

49-53,  02-06 1880 

33 1828 

Tit.  2.  §§  18-53 1848 

All 1849 

All 1880 

Tit.  1.  f  12 1847 

Tit.  1,  I  36 1861 

Tit.  1,  I  37 1878 

Tit.  2,  {  1 1848 

Tit.  2,  I  2,  subd.  1...  1848 

Tit.  2,  is 1864 

Tit.  2.  $  4 1855 

Tit.  2,  H  6-7 1855     511     2-4 

981 


See 
note 


* 

« 


* 
* 


245 

20 

15K53 

379 

66 

438 

73 

245 

337 

221 

292 

50 

50 

219 

511 

SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby  Repealed 


REVI8RD  STAT- 
UTES 


Pt.jCh.lTlt.lArt, 


Section 


AU ••■••• 


3       7       1   ..     All 

2  7       2  ..     All 

3  7       3   ..      1-60,    71-90 


S       7       4   ..      1-9.     53-«l, 

64-66,  68- 
83 

8       7       6   ..      All 

3       7       6   .,      All 

3       8       1    ..     All 

3       8       2   ..      All 

3       8       3    ..     3-10.  12-16, 

10-66 


4  ..  1,  3-41,  43- 
6r.,  92- 
101,  107- 
108 , 


Pre</ious  Rbpeaia 


Section 


REPEALING  STAT- 
UTES 


L.  I  Ch.  I 


Tit.  2,  if  8-12 

Tit.  2,  f{  13-16.  20.. 

Tit.  3.  Is  42,  43 

Tit.  3.  &§8,  44.80.86 


i        See 
-note 


Tit.  5,  SS  22-29 

AU 

Tit.  1,  All 

Tit.  2,  Ifi  l-ll,  14-28 

Tit.  3,  All 

Tit.  4.  §  §  1-13,  l.'>-27 

Tit.  5.  §9 

Tit.  5.  I  22,  subd.  1.. 

XH»  0|    9   <)1.«  *  •■•■••• 

Tit.  6.  «i  16-53 

Tit.  6.  J  39 

All .    

All 

.\ll 

1-14 

AU 

3 

14 

25,  8ub<i.  2 

29-31 

1-60,  71-73,  77-90... 
1-60,  71-90 


1-9.  53-61.  64-66.  68- 
8,3 s 

1-9.  53-61.  64-66,  68- 
83 

All 

All 

80 


1855  511  5 

1855  611  6-10          • 

1830  320  42, 43 

1830  320  40,  44. 

46, 48       • 

1877  417  I 

1880  245  1 

1877  417  1 

1877  417  1 

1877  417  1 

1877  417  1 

1844  324  2  • 
1860  152  1  • 
1847  410  1  • 
1877  417  1 

1877  417  1 

1845  163  3  • 
1880  245  1 

1877  417  2 

1880  245  1 

1877  417  1 

1880  245  1 

1851  472  1       • 

1875  420  1       • 

1865  421  3       • 

1867  68  1.2     « 

1S77  417  1 

1880  245  1 


1877  417  1 


All. 
All. 
All. 
AU. 
All. 
AIL 


1880 
1877 
1880 
1845 
1877 
1880 
1877 
1880 
1877 
1880 


8 1877 

33 1859 

42 lvS37 

3-10.  12-16,  19-66...  1880 


245 
417 
245 


1 
i 
1 


69  18 

417  1 


245 
417 
245 
417 
245 


1 
1 
1 
1 
1 


417  1 

110  1 

460  74 

245  1 


1,  3-41.  43-65,  92- 

101,  107-10^ 1880  246  1 

3 1864  422  1 

4-11,16-30 1877  417  1 

15 1849  107  1 

21,  24 1840  354  2,8 

24 1842  197  6 

42 1858  348  1 

022 


SCHEDULE  OF  LAWS  REPEALED. 


STil 

TUTES  Hereby  Rrpbalxd 

Previous  Kepeazjs 

REVISED  STAT- 

REPEALINQ 

8TAT- 

•   V 

UTES 

Section 

Section 

UTES 

Pt.lCh.  Tit.jArt. 

L.  1  Ch.  I 

i 

See 
-note 

3 

8 

5 

All. . 

•    ••••• 

All 1880 

245 

1 

3 

8 

6 

•  • 

1-15, 

2^-43 

16-21.    relating   to 

petit  jurors.  37-42.    1877 

43 1830 

All 1880 

417 
320 
245 

1 

52 
1 

3 

8 

7 

■  • 

All. . 

13,  subds.  1.  3 1869 

.All 1880 

433 
245 

1.2 
1 

* 

3 

8 

9 

Ali.  . 

All 1 880 

245 

1 

3 

8 

10 

All.  . 

28,  34-36 1849 

193 

1^ 

« 

30 1851 

460 

1 

* 

32,  47 •. 1868 

828 

2.5 

« 

' 

39,  44 1857 

AU 1880 

684 
245 

3.4 

1 

* 

3 

8 
8 

12 
13 

•  • 

*  • 

All    , 

All 1880 

1 1877 

20 1843 

245 

417 

9 

1 

1 
1 

3 

All.  . 

* 

All 1880 

245 

1 

3 

8 

14 

*  • 

AU.  , 

5 1843 

All 1880 

187 
245 

1 
1 

* 

3 

8 

15 

•  « 

All.  . 

3 1842 

8 1840 

277 
342 

5 
12 

* 

« 

10 1844 

346 

2 

* 

14 1838 

266 

8 

• 

All 1880 

245 

1 

3 

8 

17 

■   • 

1-26. 

31-34. 

36-46 1 

1-26,  31,  33,  34,  36- 

46 1880 

245 

1 

rio4j 

2-12,    16-26,    31,   33, 

34.  36-46 1877 

417 

1 

43,  46 1832 

210 

1 

3 

9 

1 

•  • 

All.  . 

15-17 1840 

All 1880 

225 
245 

13 

1 

3 

9 

2 

•   • 

All.  . 

39 1830 

All 1880 

320 
245 

53 
1 

« 

3 

9 

3 

•  • 

1-3. 

5-120. 

35 1844 

1-3,     5-65.     67-120; 
part  relating  to  ap- 
peals   from    surro- 
gates}' courts 1877 

1^,  5-120 1880 

312 

417 
245 

1 

1 
1 

* 

8 

10 

1 

•  • 

All.  . 

13 1840 

All 1880 

386 
245 

40 

1 

3 

10 

2 

•   • 

All. . 

4.  5 1875 

6 1875 

305 
16 

{'' 

• 

• 

All 1880 

245 

1 

3 

10 

3 

•  • 

2-40, 

42-50 

2-40,  43-50 1880 

4  V  \ 1844 

17-19,  '22'.  27,  30  part 
prescribing  fees  for 

clerks,  31,  33 1840 

32 1814 

42 1896 

245 
346 

386 
300 
548 

1 
3 

40 

3 

10 

4 

•  • 

1-3, 

i— 17. . . 

1,  2 1896 

3,  5-17 1880 

548 
245 

3 

10 

5 

•  • 

All.. 

All 1880 

245 

4 

2 

5 

»  • 

3... 

3 1886 

693 

4 

2 

8 

•  • 

1... 



.  •  .  . 

•  p   • 

.  *  • . 

.riosi 

923 


srirF.Dri.E  of  laws  repealed. 


Frevioub  RBFBAia 


1R2T     203     All. . 


1827  250     AU. . 


.    1828     21*  1 1  S09 
IHS1   KiT     1 


I  37 1830  330  M 

15,  "11  8,  38,  39.  43,  44. 

48-50,52-55 1880  245  3 

15,1148,53-55 1877  417  3 


[1631' 


3.32. 

4.  4S. 

5.  5S. 


1M,  202,  214. 
215,217.  221, 
222,  233.  240. 


.   ]S80  2*B    S 


repealed,  occordine  to  section  4  of  !•  1( 


^ 


SCHEDULE  OF  LAWS  KEPEALED. 


STAfUTES    HKREBY 

Repealed 


1830     76     AH 


1830  105 
1830  185 


1830  338 
1830  320 


2.. 
AH 


All 

14-23.  30-38, 
40-50,  62-57, 
63.  64,  68. 


1831     16     AH 


1831     24 
1831   191 


AH 
All 


1831  200     All 


1831  287 
1831  300 


AH 


•   ••••«• 


1832 
1832 


7 
24 


AH 
AH 


1832  128     1-5,  7,  8. 


1832  158     AH 


1832  210 
1832  211 
1832  246 
1832  276 


1832  295 
18S2  308 


AH 
AH 
3.. 
AH 


AH 
AH, 


Previous  Repeals 


Section 


BEPEALINQ  8TAT- 
UTEB 


Paxt  relating  to  the  city 

of  New  York 

AH 


L.  I  Ch.  i     I         See 
note 


1881   537     1 
1880  245     11{8 


Part  relating  to  the  city 

of  New  York 

All 


1881  537     1 
1880  245     1118 


14,  15,  16  pt.  adding  fi^ 
63-68  to  R.  S..  pt.  2.  ch. 
6,  tit.  1.  §§  19-23,  32-34, 
36-38,  40-49,  52-57,  C3, 
64 

17 

18 

35 

35 

50 

Part  relating  to  the  cliy 
of  New  York 

AH 

3 

All 

2,  pt.  relating  to  order  of 
publication  of  notice  and 
time 

AH 

AH 

2.  pt.  declaring  that  the 
provisions  of  §  1  shall 
not  extend  to  persons 
who  have  not  bc-en  rtsi- 
dents  for  one  year 

26 

30,  If  1 

34 

All 

All 

Part  relating  to  the  city 
of  New  York 

AH 

1-5,  7,  8;  pt.  relating  to 
the  city  of  New  York. . 

1—5,  7,  8 

6 . 

Part  relatlncr  to  the  city 
of  New  York 

AH 


1880  245 
1873  79 
1893  686 
1847  429 
1864  280 
1862  482 

1881  537 
1880  245 
1886  593 
1877  417 


1842  277 
1880  245 
1880  245 


1840  165 
1SS6  593 
1S40  377 
1840  317 
18S0  245 
1880  245 


1881 
1880 


537 
245 


1881  537 
1877  417 
1848  379 


ISSl 
1877 


537 
417 


AH, 
3.. 
2.. 
3.. 

All 
AH 


18.S0 
1K06 

lS:i7 
1S77 
1880 


245 
548 
211 
03 
417 
245 


[171] 


CI72) 


2 
1 
1 
1 
5 
34 

ii 


w 


[17SY 


9 
6 
6 


9 
9 


£174] 


1 

lt6 

2 
2 

I  J9 

II  10 

1 
2 


1 

m 

15 


6 


1 

1K6 


111  10 

1 
1 
1 

6 
10 


CI  75] 


n 


1176] 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hkbeby 
Repealed 


1833  14 
1833  42 
1833  160 


1833  167 
1883  223 
1838  227 

1833  271 

1834  1 
1834  38 
1834  88 
1834  109 
1834  235 
1834  245 
1834  262 

1834  308 

1835  159 
1885  189 

1835  197 
1835  211 

1835  265 

1836  30 
1836  439 
'836  499 
1836  625 

1836  526 

1837  93 
1837  367 
1837  410 
1837  418 
1837  430 
1837  460 


1837  462 

1837  465 

1837  465 

X837  468 


1838  129 
1838  138 
1838  149 
1838  212 
1838  243 


1838  258 
1838  266 


All 
All 
All 


All 
All 
All 
All, 


All. 
All. 
All. 
All. 
All. 
All. 

All; 

AU. 
All. 
All. 


AU. 
All. 
All. 
All. 
All. 
All. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
2.3 
AU. 


AU. 
AU 
AU 
AU 


AU 
AU 
AU 
AU 
All 


AU 
AU 


Previous  Repeaub 


Section 


repeaung  stat- 
utes 


L.  t  Ch.  t     § 


All 

AU 

1,  pt.  relating  to  termt  of 

supreme  court 

All 

All 

AU 

AU 

1-6,  7-« 

AU 


1877  417 
1880  245 

1848  379 
1877  417 
1877  417 
1880  245 
1880  246 
1877  417 
1880  245 


AU 
All 


ia37  460 
1880  245 


All 

All. 

AU. 

AU, 

All. 

1.. 

All. 

AU. 

AU 

AU 


1880  245 
1880  245 
1877  417 
1880  245 
1877  417 
1867  116 
1877  417 
1877  417 
1877  417 
1840  386 


AU 
All 
All 
AU 
All 
AU 
AU 
AU 


1877  417 
1877  417 
1877  417 
1880  246 
1877  417 
1880  245 
1838  266 
1880  245 


6 

8,  8ubd.  3 
25-33,  36. 

40 

64 

72 

AU 

AU 

1 


Part  relating  to  the  dty 

of  New  York 

All 


Ail 

AU 

AU 

AU 

1.. 

3.. 

AU 

All, 

8.. 


1863  362 
1840  384 
1862  229 

1874  267 
1844  104 
1843  172 
1880  245 
1877  417 
1880  245 

1880  245 

1881  537 
1877  417 
1877  417 
1880  245 
1880  246 
1880  245 

1875  334 
1847  329 
1880  245 
1839  317 
1880  246 


ill! 
16 

in? 


See 

DOt« 


1 
1 
1 
1 
1 


7 

11 

11 

7 

11 


71 
1112 


1 
1 
1 
1 
1 
1 


1 

20 


12 

12 

8 

12 

9 

9 

9 
9 


[177] 
[«.781 


1 
1 


10 
10 


[179] 


1'   10 

1'   13 


11 

14 


1 
1 
9 
1114 


1 

1 

1-10 

1 

1 

1 

1114 

1111 

1  114 

1114 


[iWl 


[1811 


1 

1 

1 

1 

1 

1 

1 

1 

1115 

1 

2 


11 
12 
16 
15 
15 


♦ 
♦ 


(IS2] 


SCHEDULE  OF  LAWS  REPEALED. 


^ 


Statutes  Hkrbby 
rxfealbd 


PlUBVIOnB  RSPEAIiS 


Section 


BBFaALINq  0TAT- 
VTWB 


L.  i  Ch.  I  S 


1839  74 
1839  101 

1889  211 

1839  308 

1839  307 
1839  317 
1839  342 


1839  340 
1889  367 

1840  38 
1840  41 


1840  162 

1840  165 
1840  177 
1840  238 
1840  239 
18«0  314 


1840  320 
1840  342 


1840  347 
1840  354 


1840  377 
1840  379 
1840  3^ 
1840  386 


1841  56 

1841  129 

1841  138 

1841  141 

1841  193 


All. 
All. 

All. 

AU. 

All. 
All. 
AU. 


AU 

1.3 

Ail 

3|Pt.  repealing 
K.  8.»  pt.  3. 
ch.  1,  th.  5, 
i  20,  subd.  2 


AM...^..... 
AU 

All 


1840  317     AU 


All 
AU 


AU 
AU 


AU 
AU 
AU 
AU. 


1841     38     AU 


AU. 
AU. 
AU. 
AU. 
AU. 


AU 1880  245  2 

Part  relating  to  the  city 

of  New  Yortt 1881  537  1 

Fart  relating  to  the  dty 

of  New  York 1881  537  1 

1 1841  272  1 

AU 1877  417  1 1 18 


AU 1877  417  mis 

Part  relating  to  the  city 

ofNewYork 1881537  1 

AU 1880  245  If  16 

AU 1877  417  It  13 

1,  3 1847  349  4 


-note 

Ci84J 
[185] 


[187] 


AU 1842  240 

AU 1880  246 

AU 1880  245 

AU 1880  245 

2 1880  245 

AU 1880  245 

Fart  relating  to  the  city 

of  New  York 1881  537    1 

1.  2 1848  379     45 

2 1842  107     2 

AU 1880  245     1117 


[IMJ 

2 

2 

1517 

li  17 

11  17  [189] 


4 1841   237 

5 1841   237 

9 1844  346 

12 1842  277 

All 1880  245 

All • KS80   245 

3 1S42   197 

All 1877  417 

All 1880  245 

All ISSO  245 

AU 1S80  245 

All 1880  245 

10 1S42  202 

31 1844  312 

32,  33,  38 1S44   104 

AU 1880  245 

Part  relatlruc  to  the  city 

of  New  York 1881  537 

All 1880  245 

AU 1882  402 

AU 1880  245 

All 1880  245 

All 1880  245 

AU 1877  417 


[I90J 


[i9y 


r 


SCHEDULE  OF  LA\V8  REPEALED, 


Statutes  Hereby 
repeal.ed 


1841  224 


1841  237 
1841  242 
1841  257 
1841  272 
1841  282 
1841  297 

1841  321 

1842  38 
1842  107 
1842  157 


1842  197 
1842  202 
1842  240 
1842  277 


1842 
1843 
1843 
1843 
1843 
1843 
1843 
1843 
1844 
1844 


1K44 
1844 


824 
9 
121 
172 
177 
187 
201 
205 
11 
104 


127 
148 


1844  170 

1S44  273 

1X44  300 

1844  312 


1844  341 
1844  346 


1845 
1845 
1845 
U45 


10 
24 
25 

87 


All. 

All, 

All 

All, 

AU, 

All. 


All. 
All. 
All. 
1.2. 


AU 
All 
All 
AU 


1842  309     AU 


All 
All 
AU 
All 
4.. 
AU 
AU 
AU 
AU 
AU 


AU 

4^     Oa     »•■■•«• 


AU. 
AU. 
AU. 
AU, 


1844  324     AU 


AU, 
AU 

AU 
AU. 
AU, 
AU, 


Previous  Repeals 


Section 


BEPBAUNO  BTAT- 

UTBB 


L.  I  Ch.  I     § 


Part  relating  to  the  city 

of  New  York 

Ail 

3 

AU 

AU 

All 

AU 

AU 

AU 

AU 

AU 

AU 

1 

1 

1.  2 

2 

AU 


See 
note 


1881  537 
1877  417 
1842  202 
1877  417 
1880  245 
1877  417 
1877  417 
1877  417 
1880  245 
1880  245 
1880  245 
1880  245 
1866  782 
1877  417 
1893  686 
1889  406 
1880  245 


AU 

6,  pt.  amending  R.  S.,  pt. 
3,  ch.  8,  tU.  15.  i  8. . . 

All 

1 

3 


1844  346 
1880  245 
1844  341 
1844  341 


AU. 
AU. 
AU, 
4.. 


AU 

AU 

AU 

AU 

J    3—8 

Part  reiatiryf  to  the  city 
of  New  York 

All 

AU 

4,  5;  pt.  relating  to  the 
city  of  New  York 

4,5 

AU 

All 

.Ul 

1 


AU 
3.. 
AU, 


1880  245 
1880  245 
1880  245 
1880  245 
1880  245 
1833  245 
1896  548 

1880  245 
1877  417 

1881  537 
1880  245 

1880  245 

1881  537 
1877  417 
1845  214 
1880  245 
1880  245 
1845  10 
1880  245 
1869  807 
1877  417 


2.. 

AU. 

AU, 

All 

All 

AU 


1857  308 
1880  245 
1880  245 
1877  417 
1880  245 
1882  402 


15 


■3 


1 

11 

2 

15 
18 
15 

1115 

2 

2 

1118 

2 

1119 

1 

111« 

1 

2 

1119 


Ciw] 


1880  245     1119 


[193] 


4 

1119 

1         [194]* 

3 

. .  [I95J 


2 

1120 
1120 
1120 

2 

1120 

1 

1121 

Ills 


w 


21 

21 


1 

1118 

3 
21 
21 

1  " 

1121 

1 

1118 


\\ 


2 

11*21 

2 

1110 

3 

1 


[I96J 


938 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


L. 


Ch. 


Section 


1845  112     Ail 


1845 
1845 
1845 
1845 
1845 
1845 
1845 
1845 
1845 
1845 
1846 


1846  140 
1846  150 

1846  159 
1846  182 


1847  85 
1847  119 
1847  134 
1847  280 


153  Ail 

163  AU 

210  AU. 

214  All 

231  AU 

234  AU. 

235  All. 

236  AU. 
242  AU. 
303  AU. 
120  AU. 


AU, 
AU. 


AU 

1.2,4.5 


1846  209  AU. 

1846  240  AU, 

1846  276  AU. 

1846  288  AU. 

1847  80  AU. 


Previous  Repeals 


Section 


repealing  stat- 
utes 


L.  )  Ch.  I  ft 


1.. 

AU. 
AU. 
All. 
AU. 
AU. 
AU. 
AU. 


1877 
1880 
1880 
1877 
1880 
1880 
1877 
1877 


417 
245 
245 
417 
245 
245 
417 
417 


AU 

AU 

1 

7-13,   16-37. 
45-64,  66-83. . 


1847  298  AU. 
1847  329  AU. 
1847  387  AU. 


AU 

AU 

AU 

3 

AU 

All 

AU 

AU 

AU 

1 

1.  2,  4,  5, 

AU 

AU 

1 

AU , 

All 

1 

AU... .. 

AU 

All 

1 


7-13,  16-21.  23.  24,  26, 
27;  28  except  pt.  relat- 
ing to  surrogates'  courts, 
29-31.  34-36;  46  ex- 
cept pt.  relating  to  sur- 
rogates* courts.  46-64, 
66-83 

7-13,  16-24,  26-37.  45- 
64,66-83 

9 

19-21.  23,  24;  pt.  desig- 
nating the  times  and 
places  of  holding  general 
and  special  terms  of 
the  supreme  court  and 
circuit  courts  and  courts 
of  oyer  and  terminer  and 
Judges  who  shaU  hold 
the  same 

25 

29-31 

46 

73 

AH 

All 

AU 


1893 
1880 
1877 
1886 
1877 
1880 
1877 
1886 
1880 
1869 
1880 
1880 
1877 
1879 
1880 
1880 
1888 
1893 
1877 
1880 
1877 


686 
245 
417 
593 
417 
245 
417 
693 
245 
748 
245 
245 
417 
305 
245 
245 
571 
686 
417 
245 
417 


^19 

122 

1119 

f  22 
<[22 
•19 
1l9 


See 
note 


\ 


^21 

5  24 
121 


1877  417  1 1 21 


1880  245 
1849  333 


1124 
4 


1848  379 
1886  593 
1848  379 

1847  470 

1848  224 
ISSO  245 
18S0  245 
1880  243 


15 

1122 

32 

17 

1 

1124 

1124 
1124 


[197] 


22 
19 
21 
20 
23 
20 
21 
23 

123 
123 
120 


23 
23 


989 


r 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hebsby 
Repeax«ed 


Previous  RspsAiii 


BXPEAUNO  stat- 
utes 


1847  839 
1847  377 


All 
AIL 


1847  390  2-4. 
1847  391  All. 
1847  410  All. 


1847  429  All. 
1847  430  All, 
1847  450  All, 


1847  462 
1847  404 


All, 
AU, 


1847  470  1-25,   27-32. 
34-^6,  38>53. 


1848  28  All. 

1848  32  All. 

1848  48  AU. 

1848  50  All. 

1848  53  All. 

1848  185  AU, 

1848  222  All. 

1848  224  AU. 

1848  277  AU, 

1848  312  AU. 

1848  379  AU. 


1848  380  All* 

1849  30  AH. 
1849  107  AU, 
1849  133  AU. 

1849  160  AU. 

1849  193  AU, 


1849  256  1.. 
1840  258  AU, 


AU. 
All. 
AU. 
2,3 


1-6. 
7.8. 
AU. 
AU. 


All :.. 

AU 

Part  relating  to  the  city 

of  New  York 

AU '.. 

1-13,  15-25,  27-31,  34, 
36,  38^4,  4&<-52 

1-26,  27-32,  34,  36.  38- 
63 

1-26,  27-32.  34-36,  36- 
63 .... 

3,  last  paragraph 

All 

AU.« 


1880 
1848 
1877 
1877 
1848 
1877 
1880 
1864 
1880 
1849 
18S0 
1880 


245 
379 
417 
417 
32 
417 
245 
280 
245 
256 
245 
245 


1881  537 
1880  245 


1896  548 
1848  222 
1880  245 
1896  648 


AU, 
AU. 
All, 
AU. 
AU. 


All, 

AU 

AU 

13. 

AU, 

AU, 

AU, 

AU, 

AU 

AU 

AU 

2.. 


AU 

AU 

1 ,  pt .  amend ing  R .  S. ,  pt . 

28. 


3,  ch.  8.  tit.  10,  I 

subd.  4. 

1 

2 

4 

AU 

1 

1 

4 

AU 


1880  245 
1880  245 
1880  245 
1880  245 
1877  417 
1850  246 
1877  417 
1877  417 
1880  245 
1849  333 
1849  438 
1877  417 
1880  245 
1849  439 
1877  417 
1880  245 
1880  245 
1854  240 
1889  382 
1863  362 


1874  208 

1879  101 
1857  684 
1862  368 

1880  245 
1870  78 
1880  245 
1853  153 
1880  245 


M 

15 

\} 

1 

It 

2 
5 

11 
1 

n 


21 

21  ri98i 

[199]* 
21  [200] 

24 


24 
24 


1 
1^24 


1877  417  1 1  21 
1880  245  1 t  24 


1 
1 

1125 
1 


1125 
1125 


[201] 


1122 

1122 

1125 

4 

1 

1122 

114 

1 

1122 

1126 

2 

10 

2 

8 


1 
1 
2 
1 
2 
1 

lias 

1 

ll2ft 


• 
• 


940 


SCHEDULE  OF  LAWS  REPEALED. 


Abpsaud 

L. 

Oi. 

SectloQ 

Section          ; 

.«r,.J^.«*T. 

L.  1  Ch.  1     J         S«e 

IIS  SI 

1M9  380 

ilSSl? 

18»1  £37 
18S0  246 

Hi 

%"»S"y*'°.":!.»' 

1136 

'Mi,»..'«'S:f}. 

74.    M-lbu     iil,    'U3, 

114,  no.  IZ2.  124  130- 
132,  134-130,  I3B.  189, 
142,  subd.  2:    14S,  1G2. 


1852  3B2  1 

■  ■ 1851       2  I 

Jbda.1,2.4-8 1801  1S8  1 

94,  subd.  4:  118 1S8T  781  4  7 

04,8Ubd.  13:  305,308...    ISOfl  S83  5,11,13 

68.  128,  228 1870  741  4  7,  9 

104,li4,335,353,3»fi,..    1S03  302  1 
121.  227,   22B,   241.  300, 

307,  subda.    1-5,    7.   B; 

308,  309,  311,  315,  331, 
333,352.302.300 1857  723  3,6-8, 

13-10, 
21,23, 

»3.343,379,  434...   1866  824     6.      10, 
12.  10. 

178,  SUbds.  1,  a,  4,  6 1B7S     28     1 

204,256,328.344 1858  306    fl.  8, 18, 

15 

m  334! :;::;::;:;:;; :  isos  sis  *,  o 

■"'    1800  45B  0 

aubds.3,4;  316.  304  ltte2  460  10,  21, 
25 

1878  431  IS 

---. 188fi  SS3  16 

Pan  relaUnfi  to  tha  dly 

o(  Npw  York I881  637  I 


i 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hebbbt 
Repealed 


1849  439     All 


1850  1   All 
1850  15  All, 
1850  82  All, 


1850  94  All. 

1850  128  All. 

1850  150  All. 

1850  162  AU. 

1850  225  AU.. 


1850  245  All. 
1850  260  AU, 
1850  272  AU, 


1850  295     AU 

1851  2    Part   affecting 

Code  of  Pro- 
cedure, §§47, 
49 

1851     21     All 

1851    134     33 

1851   163     All 

1851   202     2 

1851   232     All 

1851  277     AU 


1851  444  AU 

1851   455  AU 

1851  460  AU, 

1851  472  AU 

1851  479  AU 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.  I  Ch.  I     § 


11-18 

Part  relating  to  the  dty 

of  New  York 

AU 

All 

All 

1,  2.  4 

3 

AU 

AU 

AU 

1 

AU 

AU 

3 

AU 

AU 

AU 

1 


1877  417     1 H  23 


AU 

AU 

Part    affecting   Code 
Procedure,  §§47,49. 


of 


AU 
33. 
All 
2.  . 


All 

Part  relating  to  the  city 
of  New  York 


AU 
All 
All 
1.. 


1881 

537 

1880 

245 

1877 

417 

1877 

417 

1878 

129 

1869 

260 

1880 

245 

1880 

245 

1877 

417 

1879 

389 

188U 

246 

1880 

245 

1877 

417 

1880 

245 

1877 

417 

1877 

417 

1866 

115 

1880 

245 

1877 

417 

1877  417     11  25 


1877  417 
1893  101 
1896  548 
1877  417 
1896  548 


AU 

AU 

1  pt.  amending  L.  1849, 
Ch.  438.  §§  U.  13, 'SO. 
siibds.  12.  13;  101,  116. 
149.  153,  173.  244,  262, 
255.  264,  265.  268,  272, 
278,  281.  s\iM.  2;  287, 
307,  subd.  6:  317.  348, 
349.  353,  354,  397,  460, 
470 

1  pt.  amending  L.    1849, 
Ch.  438,  §§,  14.  99,  100. 
282 

1  pt.  amending  L.  1849, 
Ch.  438.  fe§  24,31,258.  . 


1881 
1880 
18S6 
1880 
1868 
1880 
1880 


637 
245 
593 
245 
828 
245 
246 


1862  392 
1867  761 


1  pt.  amcndinK  L.  1849. 
Ch.  4; 


1S76  431 

38.  §  63,  siibds.  3.  9.   1S61    158 
1   pt.  amending  1*.  1849. 
Ch.  138,  §§  111.  136,385  1806  S24 

942 


11126 
1 

1126 
1 

1 

1T28 

1126 

1128 

1 

2 

2 


See 
note 


3. 6. 6, 
10 

2.4.10 

1 

2.  6.  16 


SCHEDULE  OF  LAWS  REPEALED. 


Statutss  Hbaebt 
Repealed 


1851  4Sb    AU. 


1852  47  AU. 

1852  65  All. 

1852  175  AH. 

1852  277  All. 

1852  374  1-6. 


1852  392     AU. 


Prbvioub  Repeals 


Bectioa 


KEPBAUNO 

UTE8 


8TAT- 


L.  I    Ch.| 


1  pt.  amending  L.  1840, 

Gh.  438,  ii  114,  132 1857  723 

1  pt.  amending  L.  1849, 

Oh.  438,  §  135.  subd.  3 .  .   1858  306 
1  pt.  amending  L.  1849, 

Ch.  438.  S  179.  subd.  3 .    1875     28 


(        See 

"  note 


.11 


438.  S  179,  subd.  3.    1875 
1  pt.  amending  L.  1849, 
Cb.  438,  H  273,  366,  371   1862  460 

1  pt.  amending  L.  1849, 

Ch.  438.  S  399 1857  353 

AU 1880  245 

1,  2  to  first  semicolon,  3.   1877  417 

AU 1896  648 

All 1880  245 

AU 1880  245 

AU 1880  245 

AU 1880  245 

1-^ 1877  417 

Part  relating  to  the  city  of 

New  York 1881  537 

Part  amending   L  1849, 

Ch.  438.  §  11 1857  723 

Part  amending  L.  1849, 

Ch.  438,  (13 1865  615 

Part  amending  L.  1849, 

Ch.  438,  i  30,  subd.  13.  1860  469 
Part  amending  L.  1849, 

Ch.  438.  i  116 1865  615 

Part  amending  L.  1849, 

Ch.  438,  §  153 1855     44 

Part  amending  L.  1849, 

Ch.  438,  i  167,  subd.  7. 

"  and  what  follows  it  '\  1863  392 
Part  amending  L.  1849, 

Ch.  438.  i  173 1876  431 

Part   amending  L.  1849, 

Ch.  438,  I  244,  subd.  4.  1867  781 
Part  amending  L.  1849, 

Ch.  438.  §  265 1857  723 

Part  amending  L.  1849, 

Ch.  438,  i  272 1857  723 

Part  anvnding   L.  1849, 

Ch.  438,  §  307,  sub.  6.  .  1857  723 
Part  amending  !>.  1849, 

Ch.  438,  S  349 1862  460 

Part  amending  L.  1849, 

Ch.  438,  i  354 1857  723 

Part  amending  L.  1849, 

Ch.  438.  {  360 1862  460 

Part   amending  L.  1849. 

Ch.  438.  §  367 1865  615 

Part  amending  L.  1849, 

Ch.   438.    i   401.   Mibds. 

3-5 1868  306 

P»rt   emending  L.  1849, 

Ch.  438,  §  401,  subd.  6.  1870  741 
AU 1880  245 

W9 


2.4 

5 

1 

11.  26. 
27 

1 

2 

1125 

1 

2 

2 

lt29 

1  J29 

1126 

1 

1 

2 

1 

3 

1 

1 

8 

8 

10 

11 

13 

22 

22 

24 

13 

18 

14 
2 


tKHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1853  153 
18^3  238 


1853  421 
1853  511 
1853  529 


1853  648 

1854  75 
1854  115 
1854  135 
1854  206 
1854  270 


1855 
1855 


10 
44 


1855  85 
1855  202 
1865  279 
1855  471 

1855  511 
1855  530 


1856  166 

1857  60 
1857  173 

1857  303 
1857  308 
1857  353 


1857 
1857 
1857 
1857 
1857 


396 
512 
567 
679 
6^4 


All, 
All. 


1853  338  All, 


AU 

All. 
AU. 


All. 
AU, 
AU. 
AU. 
AU. 
AU. 


AU 
AU, 


AU. 
AU. 
All. 
4,5 


AU. 
All. 


AU. 
AU. 
AU. 

AU. 

AU. 
AU. 


2,3 

AU. 
All. 
AU. 
AU. 


1857  7r8  AU 


Previoub  Repeai^s 


Sectioa 

RBPEAUNQ  STAT- 
UTES 

y 

L.  i    Ch.|     1 

AU 

1 

AU 

1-3,  5-7, 


AU 

Part  relating  to  the  city 

of  New  York 

AU 

AU 

All 

AU 


All 

1.2 

Part  relating  to  the  dty 

of  New  York 

All 


1... 

AU. 

All. 

1,2. 

AU. 

4... 

4... 

AU. 

1 


Part  relating  to  Kings 
county 

Part  relating  to  Dutchess 
county 

AU 


AU. 

AU. 

AU. 

All. 

All. 

AU 

1.. 


AU. 
2.3. 
AU. 


All 

AU 

1 

AU 

1  pt.  amending  L.  1849, 

Ch.  438,  §  IT,  subd.  2... 

1  pt.  amending  L.  1849, 

Ch.  438.  $  11,  subd.  8. 

1-3,  5-11,  18-20 

4 

4,  12-17,  21-24 

6 


880  245 

879  316 

880  245 
877  417 
896  548 


881  637 
877  417 
880  245 
877  417 
880  245 


880  245 

877  417 

881  537 
880  245 


857  723 
877  417 
880  245 
880  245 
877  417 
870  60 
896  548 
880  245 
865  296 


859  440 
877  417 
877  417 
877  417 
861  12 
880  245 

858  107 
880  245 

859  428 
877  417 
886  593 
880  245 
877  417 
880  245 
868  828 
880  245 


866  824 
877  417 
866  824 
880  245 
866  824 
875     28 


1130 

1 

1130 

1127 

1 


See 
note 


877  417    1127 


P031 


1127 
1130 
1128 
1131 


IV 


[203] 


28 


1 
1131 

6 l^J 

2 

1132 

1  j  32  [305] 

1129 

1         [3061* 

1132 

1  • 


856  166    4 


2 

1129 

1130 

1131 

1 

1133 

2 

1133 

9 

2 


1 
1 
1 
1 
2 
2 


32 
33 
31 
33 


867  781     1 


1 
2 

4 
2 

7 
3 


• 


944 


SCHEDULE  OF  FciWS  REPEALED. 


Statutes  Hereby 
Repeaubd 

pBJBYions  Rbpbau    - 

L. 

Ch. 

Section 

Section 

- 

BEFEALINQ  STAT- 
UTES 

L.  1  Ch.  1     fi 

1857  775  All 

1858  37  AU 

1858  107  AH 

1858  176  AU 

1858  244  All 

1858  30d  AU 


1859  110  All 

185g  134  AU 

1859  174  All 

1859  198  AU 

1859  252  AU 

1859  261  AU 

1859  262  AU 

1859  428  AU 


1C59  440  2.3 

1860   6  AU 

1860  80  AU 

1860  131  AU 

1860  136  AU 

1860  152  AU 


8 1869  883  7 

13  pt.  amending  L.  1849, 

Ch.  438,  i   307.  subds. 

5-7 1858  306  U 

13  pt.  amending  L.  1849, 

Gh.  438.  i   307,  subds. 

1-4 1864  413  1 

14 1862  460  18 

15 1865  615  8 

17 1876  431  12 

18 1858  306  14 

21 1862  460  23 

22 1858  306  16 

AU 1880  245  1^33 

2 1861  288  1 

AU 1877  417  1*32 

AU 1877  417  1^32 

1 1860  176  1 

AU 1880  245  1 1 36 

AU 1877  417  l1l32 

1,  8,  12 1865  615  2,  5.  8 

1,  6-7.  9,  13-15,  17,  18, 

21 1877  417  2 

2-4,  8,  10-12,  16,  19,  20.  1880  245  2 

4 1866  824  4 

11 1864  413  1 

13 1863  392  1 

14 1876  431  13 

17,  18  pt.  amending  L. 

1349.  Ch.  438,  i  401, 

subd.  3 1859  428  9,10 

20 1867  781  8 

AU 1880  245  2 

AU 1877  417  lf33 

AU 1880  245  1  J  36 

All 1880  245  lltSS 

1 1880   245  2 

AU 1893  686  1 

1 1877  417  If 33 

AU 1880   245  1 1  36 

1-3,6,9-14 1877  417  2 

4,  8,  14 1865  615  5,  8,  2 

4,6-8 1880   245  2 

7 1864  413  1 

9 I860  459  12 

11 1863  392  1 

2,3 1877  417  1133 

All 1877  417  1 1i  34 

Part  relating  to  the  city 

of  New  York 1881   637  1 

AU 1880  245  It 36 

1 1876  431  5 

10 1865  616  1 

AU 1880   245  1  •[  36 

1 1864  545  1 

AU 1880  245  If 36 

AU 1880  245  2 

945 


See 
note 


« 

« 
« 
« 


« 
* 


* 
« 


SCHEDULE  OF  LAWS  REPEALED. 


STATUTE9    HeRBBT 

Repealed 


Ch. 


1860  173 
18(H)  202 


1860  403 

1861  11 
1861  12 
1861  158 


1861  221 

1861  288 

1862  43 
1862  86 
1862  229 

1862  246 
1862  251 
1862  368 
1862  375 
1862  451 
1862  460 


1862  471 

1862  485 

1863  206 

1863  212 
1863  362 


Section 


1860  167     All 


AH. 
AD 


1860  459     AU. 


1«3.. 

AU.. 
AU.. 
AU.. 


All. 
All. 
AU. 
AU. 
AU. 

AU. 
AU. 
AU. 
AU. 
Ail. 
AU. 


All. 

AU. 
AU. 

AU. 
1>9 


Pbeyioctb  Repeals 


Section 


RBPEAUNO  STAT* 

unss 


L.   I  Ch.  t     I 


AU, 

AU, 
Mi. 


Part  requiring  graduates 
to  be  sdmitteci  to  prac- 
tice upon  production  of 
their  diplomas 

l^ys.'.'.'.'.'.'.W'.'.'.y.'.ll 

4-7,  9-12 

6,  8 

7 


12 

1.2 

AU 

AU 

1,  pt.  amending  L.  1849, 

Ch.  438.  §53,8Ubd.2... 

AU 


AU. 
AU. 
AU. 
AU, 
6.. 
AU, 
AU. 
AU, 
All. 
AU. 
AU 


1865  218 
1877  417 
1880  245 


1877  417 
lo70  431 
ICSO  245 
U77  417 
1835  615 
ir75  28 
1C62  460 
1380  245 
1880  245 
1880  245 

1862  460 
1880  245 
1862  485 
1877  417 
1866  175 
1877  417 

1876  278 
1880  245 
1880  245 

1877  417 
1880  245 
1877  417 
1865  336 


1 

11134 

1136 


000 

note 


1  pt.  -mending  L  1849, 

Ch.  43S,  §  24 

1  pt.  amending  L  1349, 

Ch.433,  §  ll.subd.n. .. 

1.  2,  4,  5,  7-9,  11-14,  22, 
31,32,36-37 

2,  4,  19;  23,  24,  26  pt. 
amending  L.  1849,  Ch. 

43S,  f  366,  subd.  5;  S  31  1865  615 


3,  6,  10, 15-21.  23-30,  33, 
34 

6,  27 

9 

10 

n,  36 

17 

All 

1 

1 

AU 

AU 

1.2.5,6,9 

3 

4,  7,8 

7 


1880  245 

1866  824 
1869  883 

1867  781 

1863  392 

1864  413 
1877  417 
1880  :A5 
1869  589 
l.'i77  417 
1877  417 
1880  245 
1867  782 
1893  686 
1864  420 


1134  [207J 

2 

2 

6,5  • 

3  • 

81  ♦ 

1136 

1137 

1137 

3  • 

2 

2 

1135 

2 

1136 

1  • 

1138 

2 

1136 

2 

1136 


1876  481    2 
1867  781    1 

1877  417    2 


cm} 


io-i2 

14 

2 
4.14 

7 
8 

1 
1136 

?     ^i 

1137 
1537 
1 1 39  PIOJ 

1 

I  • 


«46 


SCHEDULE  OF  LAW6  REPEAUSD. 


STyiTTTES    HeREBT 

Repealed 


1863  392 


1803  400 
1863  403 
1863  456 

1863  466 
1^64  53 

1864  71 

1864  95 
1864  319 
1864  280 
1864  311 

1864  411 
1864  413 


1864  417 
1864  420 
1864  421 
1864  422 

1864  543 
1864  545 

1864  578 

1865  218 


1835  336 
1865  357 
1865  512 
1865  655 


All. 
All. 
All. 
All. 
2-5. 
AIL. 


All. 
All. 
5... 
All. 


All. 
All, 


1864  414     All. 


All. 
All. 
All. 
All. 

AIL 

All, 

All. 
All, 


1865  206     All. 


All. 

All. 
All. 
Ail. 


Previous  Repeals 


1  pt.  amending  L.  1849, 
Ch.  438.  SH3, 116,  256. 
273,352.399.., 

1  pt.  aroeDding  L.  1849, 

Ch.  438,  S  179.  8Ubd.  4 .  . 
Ijpt.  amending  L.  1849, 

ClL  438.  §  307 .  .  .  ^ 

1  pt.  amending  I>.  1849. 

C1L438.  J  335 

1  pt.  amending  L.  1849, 

Ch.  438.  5  371 

1  pt.  amending  h.  1849. 

Ch.   438.    i§    104.    113. 

116.  154.  167.  first  two 

Bentenc.'S,179.  273;  §4. 

1.  3.  4 

All 

All 

All 

All 

2-5 i 

1-U 

8.  10 

All 

All 


REPEAUNO  STAT- 
UTES 

L.  I  Ch.  I  §    Ss-e 
note 


1865  615  2,  3.  5. 

7.  10,   ^ 
14  [211]* 


1875  28  1 
1864  413  1 

1876  431  14 
1866  824  14 


1877 
1880 
1880 
1880 
1806 
1880 
1880 
1880 
1867 
1877 
1880 


417 
245 
245 
245 
548 
245 
245 
245 
782 
417 
245 


1.. 

All. 

All. 

1.. 

All. 

1.. 

2.. 

AU. 

All. 

1.- 

AU. 

1.. 

AU. 

All. 

1.. 

All. 

All. 

1.. 

All. 

1.. 

1.. 

AU. 


1872 
1880 
1880 
1866 
1880 
1865 
1866 
1880 
1880 
1866 
1880 
1875 
1880 
1877 
1866 
18S0 
1877 
1870 
1877 
1866 
1877 
1896 


680 
245 
245 
824 
245 
615 
824 
245 
245 
784 
24o 
508 
245 
417 
307 
245 
417 
49 
417 
588 
417 
548 


AU, 
AU, 
AU 


1880  245 
1877  417 
1877  417 


« 


2 

2 

2 

It  39 

1 

2 

1]40 

1^40  [212] 

7 

1J38 

11140 

i m 


11 

2 
10 
14 
2 


40 
40 


140 


1138 

1140 

1138 

139 
139 


1141 
1139 
1139 


PI43 


Mr 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Herebt 
Repealed 


1865  61o  All, 


All. 
All. 
All. 
All. 
All. 
All, 
All. 
All, 


1865  616 
1865  724 

1865  733 

1866  115 
1866  174 
1866  175 
1866  307 
1866  588 
1866  692  1,2,6,7,9-11. 


1866  782  All. 
1866  784  All. 
1866  824  All. 


1867  68  All 
1867  116  All, 
1867  616  AU 


1867  658  All 
1867  781  All, 


1867  783  1,  2,  5-16.. 


1867  887  AH 


1S6S  594  All 

IS6H   596  All. 

isas  764  All 

LS6S  804  All 


1868  828 
1H68  869 
1S69  99 

1869  133 
1869  157 


-\11 

All, 

All 

All 

AU, 


Previous  Repeals 


Section 


repealing  STAT* 
UTES 


L.  I  Ch.  I     i 


1-3,6,7,9,14 

2,  5,  8 

4,5,8,  10-13.. 

6 

7.  11,  14 

13 


AH 

All 

All 

All 

All 

All 

All 

All 

1.2,6,7.9,10 

6.  7 

All 

AU 

1,6-8.  10.  12,  16,  17 

3—5,  11,  13—15,  18. ...... 

4 

11  pt.  amendiriK  L.  1849, 
Ch.  438.  §  307.  subds. 
1,5;    JS  17.  18 

AU 

All 

1,  2 

Part  relating  to  the  city 

of  New  York 

AU 

2 


1877 
1876 
1880 
1870 
1866 
1869 
1880 
1880 
1880 
1880 
1877 
1877 
1880 
1877 
1880 
1869 
1877 
1893 
1877 
1880 
1876 


417 
431 
246 
741 
824 
883 
246 
245 
246 
246 
417 
417 
245 
417 
245 
820 
417 
686 
417 
245 
28 


See 
note 


1142  [3151 


1140 

1 

2     [316] 

2 

2 


AU 

1-3,6,6,9,10,14,15 

2,  14 

4-^  11-13.  16 

1 

1,  7-10,  16 

1,  2,  6-16 

13 


15 

16 

All  exit'pt  part  relating  to 
criminal  proceedings.  . . 

AU 

All 

AU 

AU 

2 

All 

AU 


1867  781 

1880  246 

1877  417 

1878  33 

1881  637 
1880  246 

1870  170 
1880  245 
1877  417 
1869  883 
1880  245 

1871  482 
1880  246 
1893  686 
1887  630 
1886  693 

1869  246 

1877  417 
1886  693 
1880  246 
1877  417 
1880  246 

1870  706 
1880  246 
1880  245 


AU, 
AU, 
1.  . 
All 


1877  417 
1877  417 
1877  417 
1880  246 


1 
1 
1 
1 


43 
43 
43 
46 


[2171 


048 


SCHEDULE  OP  LAWS  REPEALED. 

■ 


Statutes  Hereby 
Repealed 


1869  246 

1860  260 

1869  433 

1869  589 
1869  626 
1869  627 
1869  672 
1869  748 
1869  807 
1869  820 


1869  831 
1869  845 


1870  20 

1870  37 

1870  49 

1870  59 

1870  74 


1870  78 
1870  151 

1870  170 
1870  341 


1870  394 
1870  408 


All 

AH 


All 

All 

All 

All 

All 

All 

Ipt.  amending 

L.  1866,  Ch. 

692,  §S  6,  7; 

$§  2.  3. 

All 

All 


1869  883  Ail, 


All. 
All. 
All, 

AU. 

All, 


All 

1-3,  5,  6 


All 
All 


1870  359  AU 


AU 

1-8,  10-15. 


1870  467  1.2.4,5. 


1870  550 
1870  706 
1870  717 


AU< 
AU 


Previous  Repsala 


Section 


REPEALING  STAT- 
UTES 


L.  I  Ch.  I  S 


3.. 

AU. 

1.. 

AU 

5.. 

AU. 

All. 

AU. 

AU. 

All. 

AU. 

All 


1  pt.  amending  L.  1866, 
Ch. 


1870 
1880 
1872 
1880 
1877 
1880 
1877 
1877 
1880 
1872 
1880 
1877 


359  14 

245  m  45 

92  1 

245  1  If  45 

417  1  <  43 

245  1  i  46 

417  1^43 

417  1 1  43 

245  11145 

139  2 
245 
417 


See 
note 


i|« 


43 


692.  SS  6.  7 1880  245     1  H  45  [2181 


AU 

1 

AU 

1-4,  6.  7.9.  10.  13-15 

3,  5 

4,  8 

5,  8,  11,  12 

All 

AU 

1 

AU 

1 

AU 

1 


2.. 

2.. 
AU. 
AU. 
1-3 


AU 

1 

AU 

Part  relating  to  the  city 

of  New  York 

All 

AU 

1-8.  10-14 

1-8,  10-15:  pt.  relating  to 

the  city  of  New  York.. . 

3 

15 

1 

1 

AU 


1880  245 

1873  211 
1880  245 
1877  417 

1870  741 

1876  431 
1880  245 
1880  245 
1880  245 
1875  32 

1877  417 
1375  442 
1880  245 
1890  155 

1874  9 
1880  245 
1893  686 
ISGO  245 
1880  245 

1875  428 
1880  245 

1871  708 

1880  245 

1881  537 
1880  245 

1880  245 
1877  417 

1881  537 
1875  016 
1896  548 
lo80  480 
1877  417 
1880  245 


AU. 
2.. 
7.. 
AU. 


1880  245 
1874  258 
1880  487 
1880  245 


11f45 
1 

iir45 

2 

1.3 

1,9 

2 

1546 

ll46 

1  ♦ 

lt44 

1  ♦ 

11146 

1  ♦ 

1  * 

M46 

1 

If  46 

ll46[2l9J 

11146 

1  • 

2 

1 
1546 

1146 
15  44 

1 

1  • 

1 

1  • 

If  44 
15  46 


15  46 
1 
1 
1546 


[220] 


949 


SOHEDULE  OF  LAWS  REPEALED. 


Statutes  Hekebt 
Repealed 


1870  741 


1871  208 
1871  219 
1871  335 

1871  361 
1871  415 


1871  482 
1871  480 
I87i  603 

1871  610 
1871  708 
1871  733 
1871  766 

1871  834 
1871  874 
1871  936 


1872  26 
1872  92 

1872  260 
1872  680 

1872  693 

1872  778 

1873  9 
1873  70 


1873  79 
1873  146 
1873  211 
1873  225 
1873  299 
1873  427 


1873  589 
1873  657 

1873  663 

1874  9 
1874  127 
1874  166 
1874  208 


■All. 
All, 
All, 

All, 
All, 


All, 

All 

All 


All 

<Vil  ••••••• 

All 

All 


All. 
All. 
All. 


All, 
All. 

All, 
All. 

All. 
All. 
AU, 
All, 


All 

All 

All 

All 

1 


1873  552     All 


All.... 
All.... 

All 

All 

All 

All 

All.... 


Previous  Repealb 


Section 


RBPEALlNa  STAT- 
UTES 


L.    I  Ch.  I     i 


1,  2,  5-11,  13-16 

3.  4,  12 

12 

All 

AU 


All 

All 

1,  subd.  1 

Part  relating  to  the  city 

of  New  York 

All 

All 

All 


All 

All 

«\aL  ■    •■    ••••■■•••■••••«• 

All 

1,3 

All 

AU 

AU 

Part  relating  to  the  city 
of  New  York... 

AU 

All 

1 

AU 

AU 

1 

AU 

AU 

All 

2. 


1,  2;  pt  .prescribing  pref- 
erence of  causes  on  cal- 
endars  

AU 

AU 

AU 

All 

•  A.11 

All : 

I  pt.  relatin?  to  civU 
causes 

1 

2 

AU 


1877  417 
1880  245 

1876  431 

1877  417 
1880  245 
1877  154 
1893  686 

1880  245 
1872  26 

1881  537 
1880  245 
1880  245 
1877  417 
1877  417 
1880  245 
1896  548 
1880  245 
1877  417 

1872  778 

1877  417 
1880  245 

1880  245 

1881  537 
1880  245 
1880  245 

1878  129 
1880  245 

1877  417 

1878  324 
1880  245 
1880  246 
1877  417 

1873  589 


1877  417 
1880  245 
1893  686 
1C80  245 
1C80  245 
1893  686 
1877  417 

1877  417 
1886  593 
1874  127 
1880  24« 


See 
noto 


1874  258  All. 


AU 1880  245 

AU 1880  245 

AU 1880  245 

All 1880  245 

1 1879  101 

All 1880  245 

AU 1880  245 


2 

2 

11 

1145 

ll47 

1 

1147 

1 


1147 
1'  47 
1'  45 
I*  45 
1147 
1 
2 
1145 

1145 

1147 
1147 

1 

1147 

1148 

8  • 

1148 

1146 

1  ♦ 

1148 

1148 

1146 

1         [Mil* 


1147 
1149 

2 

1149 
1 
1147 


1147 
1148 

1149 

2 

2 

1150 
1160 

xiso 

1 
2 
1150 

* 
[222] 

« 

^ 


SOHEDULE  OF  LAWS  REPEALED. 


Stati'tbs  Hebebt 
Repsausd 


PllBVIOnS  RXPEAL» 


1874  267 
1874  322 
1874  437 
1874  456 
1874  469 
1874  470 
1874  471 

1874  524 

1875  16 
1875  28 
1875  32 
1875  49 

1875  131 
1875  167 
1875  305 
1875  334 
1875  836 
1875  409 
1875  420 
1875  428 
1875  442 
1875  508 
1875  519 
1875  542 
1875  616 

1875  630 

1876  267 
1876  277 
1876  278 
1870  299 
1876  431 
1876  442 

1876  444 

1877  11 
1877  154 
1877  168 
1877  187 


1877  267 
1877  274 


1877  319 
1877  417 


All.. 

AU.. 
AU.. 
All.. 
AU.. 
AU.. 
AU.. 


AU. 
AU. 
AU. 
AU. 
AU. 

AU. 
AU. 

All. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
2... 
AU, 
AU. 
AU. 
AU. 
AU, 
AU, 
All, 
All, 
AU, 
AU 


1877  206    AU. 


AU, 
AU, 


1877  285     AU 


AU. 
AU. 


Section 


REPEA.UNO  STAT- 
UTES 


L.  I  Ch.l   S 


AU. . . . 

AU 

AU 

AU 

AU 

AU..., 

1 

AU 

AU..., 
AU. . . . 
All.... 
AU..., 

6 

AU. . . , 

AU 

All... 
AH... 
AU... 
AU... 
AU... 
AU... 
AU... 
AU... 
AU... 
AU... 
AU... 
AU... 
AU... 

2 

AU.'.  . 
AU... 
AU... 
All... 
AU... 
2.3.4. 


18S0  245 
1877  417 
1880  245 
1880  245 
1880  245 
1893  686 

1879  101 

1880  245 
1880  246 
1880  245 
1877  417 
1877  417 
1877  417 
1880  245 
1877  417 
1877  417 
1880  245 
1880  246 
1880  246 
1877  417 
1880  246 
1880  245 
1880  245 
1880  246 
1880  245 
1893  686 
1877  417 
1880  246 
1880  246 
1880  246 
1880  246 
1880  245 
1880  245 

1880  245 

1881  211 


1  56^ 
1^48 


See 
nota 


1 

AU 

AU 

AU 

Part  relating  to  the  city 

of  New  York 

AU 


1882  124 

1880  245 

1881  637 

1880  245 

1881  537 
1880  246 


1 
2 
1 
1163 

1 
1153 


[3241* 
[234]i 
[MS] 

[326] 


Part  relating  to  the  city 

of  New  York 1881637 

AU 1880  245 

AU 1879  311 

All 1880  245 

AU 1896  648 

1,  subd.  42 1878  408 

1,  siilxl.  46.  pt.  repeellng 

L.  1872.  Ch.  438,  so  far 

as  It   relates  to  clerks 

and   asiiistant  clerks  of 

district   courts  of  New 

Ydfk  city 1878  345 

3,  subd.  17 1878  126 

96) 


[237] 


1 

1153 

1 

1163 

1 

1        [238]* 


1 
1 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1S77  456 
1878  30 
1878     33 


1878  126 
1878  129 
1878  166 
1878  175 


1878 
1878 
1878 
1878 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1880 
1880 
1880 
1880 
1880 
1880 
1880 
1880 
1881 
1881 
1881 
1S81 

1881 
1882 
1S82 
18S3 
1883 


292 
298 
324 
408 
35 
101 
151 
211 
257 
305 
311 
316 
349 
389 
406 
36 
58 
231 
393 
423 
480 
487 
561 
25 
40 
211 
414 

654 
124 
340 
195 
205 


All, 
All, 
AU, 


All. 
All, 
All, 
AU, 


1878  219     All 


AU. 

2.. 

AH 

AU, 

AU, 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

All. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

5... 

AU. 

AU. 

All. 

AU. 


All 

AU, 

AU, 

All. 

AU. 


1883  426    AU, 


Phbvious  Rjbpeai^ 


Section 


repealing  stat- 
utes 


L.  I    Ch.l     J 


AU 1893  686 

All 1880  245 

2 1878  175 

Part  relating  to  the  city 

of  New  York 1881  537 

AU 1880  246 

1 1879     35 

AU 1880  245 


See 
—  note 


AU 1880  246 

AU 1881   537 

1 1879  211 

2 1884  327 

AU 1880  245 

2 1880  246 

AU 1880  245 


1 1879  257 

AU 1880  245 


AU, 
AU, 


1896  548 
1896  548 


3.  4. 


AU 
AU". 


1889  472 
1906  291 


1 
2 
1  • 

1 

lt64 

1  * 

11164 

[329] 

1 1 64 

1 

1 

1  • 

2 


1^54 


64 


1 
2 


1 1879  349     1 


1 1880     58  1 

AU.'.'.'.'!!.'.'.'.*!.'.':!.'.*!!  1893  686'  i* 

1 1888  556  1 

1 1881     25  1 

AU 1880  245  2 


[236] 


# 
• 


1 
1 


.Ml 1893  686     1 


1,2 
2 


1893  686     1 


2,  4,  6,  7,  9-11,  13 1884     60     1-8 

2,  pt.  directing  that  sten- 
ographer appointed  by 
board  of  claims  shaU  act 

as  deputy  clerk 1884  334    2 

3,5,16 1888  365     2-4 

12 1893  425     1 

AU 1897     36    4 


m 

[24g 

[242] 


(24S] 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


Previous  Repeals 


Section 


REPEALIN'Q  8TAT- 
UTB8 


1     I-    I     Ch.l      § 


18S4     00 


18S4  85 
1884  133 
1884  197 
1884  309 
1884  334 
1884  336 
1884  376 
1884  490 

1884  530 

1885  112 
1885  135 
1885  267 

1885  367 

1886  577 


1887  36 
1887  507 

1887  630 

1888  118 


1888  302 
1888  365 

1888  555 
1888  571 


1889  330 
1889  406 
1889  472 

1889  522 

1890  155 
1890  158 
1890  173 
1890  403 

1890  456 

1891  125 

1891  379 

1892  677 


AU. 
All. 
All. 
1... 


AH. 

2-5. 

AU. 

All. 

11.. 

All. 

2,3 


AU 

6,  pt.  adding  ( 

24  to  L.  1885. 

Ch.  183 

All 

All 

All 

1,  pt.  begin- 
ning with 
words  •*  and 
the  record  " 
to  end  of  sec- 
tion; 2 

All 

All 


All 
All 


1889    68    All, 


2.3 

All 

AU 

AU 

AU 

2.  3 

All 

AU 


1,  pt.  directing  that  the 
stenographer  a))pointed 
hy  said  comniiasioners 
of  board  of  (.'laim.s  shaU 
act  as  deputy  clerk .... 

1 

6 

7 

8 
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K0TB8  TO  »GH£PUIA 


K0TS8  TO  SCHSBTTUBL 

[Prepared  by  Board  of  Statutory  Oonaojidatkm.] 

When  a  statute  has  been  specifically  repealed,  that  statute  and 
the  repealing  statute  are  given  without  an  explanatory  note. 

Statutes  indicated  by  an  asterisk  *  iu  the  column  *'  See  note," 
have  been  nmendod  so  as  to  read  as  follows  and  superseded  and 
repealed  by  the  amendiuK  statutes  noted.  In  case  the  entire 
statute  has  been  repealed  by  being  amended  "to  read  as  fol- 
lows,*' except  the  section  which  states  wl>en  the  act  shall  talce 
effect,  this  section  is  included  in  the  word  '^All  '*  under  the 
heading  **  statutes  hereby  repealed  "  without  f urt^r  explanation, 

100.  R.  B.,  Pt.  8,  Oh.  1,  Tit.  4,  §{  1^22.  24r-28,  35,  36,  40,  45. 
Sections  1-22,  24-28,  45  nave  been  heretofore  repealed,  as  ap- 
pears in  the  schedule.  Sections  35,  36  are  covered  by  Code  Civ. 
Fro.  §  234,  and  Code  Crim.  Pro.  g  22.  Section  40  is  superseded 
by  Code  Civ.  Pro.  §  27. 

101.  R.  S..  Pt.  3.  Ch.  1,  Tit.  5,  I  20,  subd.  30.  Repealing 
statute,  L.  183.3,  Ch.  285,  §3,  in  terms  repeals  subd.  20  of  said 
I  20.  In  fact  subdivision  30  was  intended,  as  shown  by  context 
of  balance  of  repealing  statute. 

102.  R.  S.,  Ft.  3,  Ch.  1,  Tit.  5,  S  20.  subd.  38.  Repeating 
statute,  Lu  1829,  Ch.  80,  S  2.  iu  terms  repeals  I  21,  subd.  38.  In 
fact  I  20,  subd.  88,  was  intended,  as  shown  hf  context  of  bal- 
ance of  repealing  statute. 

104.  R.  S.,  Pt.  3,  Ch.  a  Tit.  17,  §§  1-20,  31-34,  36^46.  AU 
repealed,  as  appears  in  schedule,  except  §  32  which  provides  for 
warrant  of  attachment  against  sheriffs  for  failure  to  return 
warrant  for  collection  of  canal  tolls.  Canal  tolls  abolished. 
Obsolete. 

105.  R.  S.,  Pt.  4,  Ch.  2.  Tit.  8,  |  1.  Relates  to  fees  -of 
justices  of  peace.  All  except  last  paragraph  superseded  by  "L. 
1866,  Ch.  692.  The  last  paragraph  prohibiting  boards  of  super- 
yfaiors  from  allowing  accounts  in  favor  of  justices  of  the  peace 
for  any  warrant  or  any  complaint  for  an  assault  and  battery 
is  obsolete. 

106.  L.  1778,  Ch.  12,  8|  3,  4  6,  7,  1  Sess.  Section  3  obsolete. 
Court  of  probates  abolished.  Section  4,  Code  Civ.  Pro.  |  27, 
covers  the  provisions  of  this  section.  Section  7,  abrogated  by 
Code  Civ.  Pro.  |§  232,  355.     Section  6  temporary. 

107.  L.  1778,  Ch.  14,  1  Sess.  Abrogated  by  Code  Civ.  Pro. 
I  3307. 

108.  L.  1779,  Ch.  19,  2  Sess.  Abrogated  by  provisions  of 
Code  Civ.  Pro.  Sfi  3307,  3323. 

100.  L.  1779,  Ch.  17,  3  Sess.  Abrogated  by  provisions  of 
Code  Civ.  Pro.  §f  3:^07,  332a 

110.  L.  1780.  Ch.  56,  §  3.  Superseded  by  Code  Civ.  Pro. 
S  1072. 

111.  L.  1782,  Ch.  24,  5  Sess.  Directs  the  secretary  of  state 
to  deliver  certain  documents  to  the  court  of  probates.  Tem- 
pofTttry  and  obsolete.  . 

112.  li.  1782,  Ch.  1,  6  Sess.   Revolutionary  war  act.  Obaolefea. 
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113.  L.  1783,  Ch.  14,  6  Sess.  Revolationary  war  act.  Obso- 
lete. 

114.  L.  1783,  Gh.  31,  6  Sess.  Relates  to  actions  for  trespass 
brou^t  against  persons  occupying  or  injuring  property  during: 
the  Kevolutionary  war.  A  part  of  statute  was  repealed  by 
L.  1787,  Ch.  71,  {  1,  10  Sess.    Obsolete. 

115.  L.  1783,  Ch.  41,  6  Sess.    Expired  by  limitation. 

117.  L,  1784,  Ch.  7.     Repealing  act.     Obsolete. 

118.  L.  1784,  Ch.  48.     Temporary  and  obsolete. 

119.  L.  1784,  Ch.  59.     Revolutionary  war  act.     Obsolete. 

120.  L.  1784,  Ch.  12,  8  Sess.  Revointionaiy  war  act.  Obso- 
lete. 

121.  L.  1786,  Ch.  16.    Temporary  and  obsolete. 

122.  L.  1786,  Ch.  20,  {  1.     Revolutionary  war  act.    Obsolete. 

123.  L.  1787,  Ch.  5,  10  Sess.  Relates  to  essoins  and  wager 
by.  law.  Code  Civ.  Pro.  §  3339,  provides  that  there  shall  be  but 
one  form  of  civil  action.    Abrogated. 

124.  L.  1787,  Ch.  26,  fi  7,  10  Sess.  Provider  a  penalty  for 
malicious  arrest.  Code  Civ.  Pro.  §  3843,  subd.  9,  makes  false 
arrest  a  personal  injury  and  an  action  for  a  personal  injury 
lies  at  common  law.     Abrogated. 

125.  L.  1787,  Ch.  71.     Repealing  act.     Obsolete. 

126.  L.  1787,  Ch.  94.     Revolutionary  war  act.     Obsolete. 

127.  L.  1788,  Ch.  41.     Revolutionary  war  act.    Obsolete. 

128.  L.  1788.  Ch.  73,  2  pt.  Repealing  act.    Obsolete. 

129.  L.  1791,  Ch.  8.  Section  1  is  a  repealing  statute.  Sec- 
tion 2  is  superseded  by  Code  Civ.  Pro.  §  3307. 

130.  L.  1792,  Ch.  28.     Superseded  by  Code  Civ.  Pro.  |  847. 

131.  L.  1795,  Ch.  1.    Temporary  and  obsolete. 

132.  L.  1796,  Ch.  2.  Covered  by  provisions  of  Code  Civ. 
Pro.  §'  44. 

138.  L.'  1797,  Ch.  20,  |  20.    Repealing  statutes.    Obsolete. 

135.  L.  1798,  Ch.  52.  Covered  by  provisions  of  Code  Civ. 
Pro.  I  847. 

136.  L.  1798,  Ch.  68,  §  18.    Temporary  and  obsolete. 

137.  L.  1798,  Ch.  100.    Temporary  and  obsolete. 

138.  L.  1800,  Ch.  22.  Relates  to  circuit  court  and  sittings 
in  citjjr  and  county  of  New  York.  Repealed  so  far  as  relates  to 
the  city  of  New  York  as  appears  in  schedule     Balance  obsolete. 

139.  L.  1801,  Ch.  176.  All  repealed  except  I  10  as  appears 
in  schedule.  This  section  confirms  certain  partitions  of  land 
made  prior  to  April  7,  1801.     Obsolete. 

140.  L.  1803,  Ch.  2.  Relates  to  terms  of  the  supreme  court 
of  judicature.     Obsolete. 

141.  L.  1803,  Ch.  55,  §  2.     Repealing  stetute.     Obsolete. 

142.  L.  1805,  Ch.  135,  H  4,  29.  Section  4  is  a  repealing 
statute.     Section  29  is  repealed  as  appears  in  schedule. 

143.  li.  1808,  ch.  8.    Temporary  and  obsolete. 

144.  L.  1810,  Ch.  10.3,  §8  14,  35.  Section  14  is  a  repealing 
statute.    Obsolete.    Section  35  is  repealed,  as  appears  in  schedule. 

145.  L.  1813,  Ch.  203.  §§  25.  34,  50.  Sections  25  and  S4 
are  repealed  as  appears  In  schedule.  Section  60  is  covered  by 
provisions  of  Code  Civ.  Pro.  J  1211. 

146.  L.  1814.  Ch.  141.  Covered  by  provisions  of  Code  Glv. 
Pro.  J§  1390,  1391. 

147.  Lr.  1814,  Ch.  162,  §  1.  Relates  to  the  court  of  chancery 
which  was  abolished  by  the  Constitution  of  184a    Obsolete. 
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148.  L.  1814,  Gh.  103.  Covered  by  proyisions  of  Ck>de  Cir. 
Pro.  S  250. 

150.  L.  1817,  Gh.  90.  Gourts  of  common  pleas  and  general 
sessions  abolished*    Obsolete. 

161.   L.  1818,  Ch.  GO,  S§  1,  3,  4.    Obsolete. 

152.  L.  1810,  Ch.  178.     Expired  by  limitation. 

154.  L.  1821,  Ch.  38.     Repeals  L.  1818.  Ch.  259,  §  8. 

155.  L.  1821,  Ch.  203,  §  1.  Provides  for  enforcement  of  the 
penalties  provided  for  in  certain  acts  which  have  been  repealed 
or  superseded  by  subsequent  legislation,  making  statute  cited 
obsolete  and  inoperative. 

156.  L.  1822,  Ch.  114.  Relates  to  terms  of  courts  which  no 
longer  exist,  as  constituted  in  1822.     Obsolete. 

157.  L.  1822,  Ch.  247.  Relates  to  court  for  trial  of  im- 
peachment and  correction  of  errors,  which  no  longer  exists.  Ob- 
solete 

158.  L.  1823,  Ch.  54,  {  1.  Relates  to  court  for  trial  of  im- 
peachments and  correction  of, errors,  which  has  been  abolished. 
Obsolete. 

159.  L.  1824,  Ch.  81.  Statute  cited  relates  to  supplying  clerk 
of  court  of  common  pleas  with  reports  of  the  supreme  court  of 
judicature.    Obsolete. 

160.  L.  1825,  Ch.  4.  Relates  to  court  for  trial  of  impeach- 
ments and  correction  of  errors,  which  court  is  abolished.  Obso- 
lete. 

161.  L.  1828,  Ch.  134.  Abrogated  and  superseded  by  Code 
Civ.  Pro.  §  2498. 

162.  L.  1828,  Ch.  20  (2d  meeting),  §  15,  JfT  8.  37-44,  48-50, 
52-55.  All  repealed  except  paragraphs  37,  42,  which  added  cer- 
tain sections  to  the  Revised  Statutes,  which  added  sections  have 
been  since  repealed. 

163.  L.  1828,  Ch.  21  (2d  meeting),  §  1.  The  paragraphs  of 
this  statute  recommended  for  repeal  are  paragraphs  which  them- 
selves repeal  other  statutes  included  in  this  schedule.     Obsolete. 

164.  L.  1829,  Ch.  108.  Refers  to  court  for  the  trial  of  im- 
peachments and  correction  of  errors,  which  is  abolished.  Ob- 
solete. 

165.  L.  1829,  Ch.  225.  Refers  to  section  of  the  Revised  Stat- 
utes -which  has  been  repealed.     Obsolete. 

166.  L.  1820,  Ch.  252.  Covered  by  Code  Civ.  Pro.  |  449  and 
by  Executive  Law,  §  52. 

168.  L.  1830,  Ch.  5,  §  3.    Repealing  statute.    Obsolete. 
•  169.  L.  1830,  Ch.  12.     Relates  to  the  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1840. 

170.  L.  1830,  Ch.  28.  Covered  by  Code  Civ.  Pro.  §  1247. 
Section  2  temporary  and  obsolete. 

171.  L.  1830,  Ch.  10r>,  §  2.    Repealing  statute.    Obsolete. 

172.  L.  1830,  Ch.  2rW.     Revolutionary  war  act.     Obsolete. 

173.  L.  laSO,  Ch.  320,  §S  14-23,  30-38,  40-50,  52^7,  63,  6^ 
68.  Repealed  as  appears  in  schedule,  except  so  much  of  §  16 
as  added  a  {  00  to  R.  S.,  Pt.  2.  Ch.  0,  Tit.  1,  and  §  68. 
Former  superseded  by  Code  Civ  Pro.  §  2611,  latter  states  when 
act  shall  take  effect. 

174.  L.  l&'^l,  Ch.  10.  Establishes  office  of  vice-chancellor. 
Court  of  chancery  abolished  in  1840.     Obsolete. 

175.  L.  ia32,  Ch.  210.     Obsolete. 

176.  L.  ia32,  Ch.  308.  Terms  of  court  for  the  correction  of 
errors.    Obsolete. 

9W 
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177.  L.  1834,  Gh.  1.  Relates  to  office  of  vice-chancellor  of 
court  of  chancery.     Obsolete. 

178.  L.  1834,  Gh.  109.  Relates  to  terms  of  the  court  for 
the  correction  of  errors,  which  court  is  abolished. 

179.  L.  1836',  Ch.  30.  Relates  to  the  court  of  chancery  which 
was  abolished  by  Gonstitution  of  1846. 

180.  L.  1837,  Gh.  430,  §§  2,  3.  Sections  2  and  3  are  super- 
seded by  Gode  Giv.  Pro.  §  828. 

181.  L.  1837,  Ch.  465.  Section  1  repealed  as  appears  in 
schedule.     Section  2  is  a  validating  statute.     Obsolete. 

182.  L.  1838,  Ch.  266.  Relates  to  rights  of  redemption  ex- 
isting under  L.  1837,  Gh.  410,  which  net  was  repealed  by  8  9 
of  the  act  examined  from  and  after  November  1,  1838.    Obsolete. 

183.  L.  1830,  Gh.  101.  Repealed,  as  appears  in  schedule,  so 
far  as  it  relates  to  the  city  of  New  York.  Relates  to  court  of 
chancery.     Obsolete. 

184.  !».♦  1839,  Gh.  211.  Appointment  of  a  vice-chancellor 
of  court  of  chancery.  Said  court  abolished  by  Constitution  of 
1846,  Art.  14,  |  5. 

186.  U  1839,  Ch.  307.  Relates  to  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1846,  Art.  14,  §  5.  Ob- 
solete. 

187.  L.  1840,  Ch.  38.  Refers  to  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1846,  Art.  14,  8  6.  Ob- 
solete 

188.  L.  1840,  Ch.  41,  §  3  pt.     Repealing  statute. 

189.  L.  1840,  Ch.  238,  §§  2,  3.  Section  2  is  repealed  as  ap- 
paars  in  schedule.     Section  3  states  when  act  shall  take  effect. 

190.  K  1840,  Ch.  314.  Relates  to  officers  and  terms  of  the 
court  of  chancery,  which  was  abolished  by  Constitution  of  1846^ 
Art  14,  §  5. 

191.  L.  1840,  Ch.  320.  Relates  to  the  court  for  the  correc- 
tion of  errors  which  was  abolished  by  the  Gonstitution  of  1846, 
Art.  6,  f  25.     Obsolete. 

198.  L.  1841,  Ch.  237.  Section  1  relates  to  fees  for  solicitors. 
Obsolete.  Section  2  is  a  repealing  statute.  Section  3  prescribes 
fees  of  sergeaiit-at-arms  of  the  late  court  of  chancery.    Obsolete. 

193.  L.  1842,  Ch.  202.  Section  1  relates  to  compensation 
of  sergeant-at-arms  of  the  court  of  chancery  and  criers  of  the 
supreme  court.  The  office  of  sergeaut-at-arms  was  abolished  with 
said  court  by  the  Constitution  of  184(),  Art.  14,  g  5.  Salary  of 
criers  of  supreme  court  provided  for  in  Code  Civ.  Pro.  I  91  and 
by  L.  1892,  Ch.  686,  §  230,  subd.  4,  as  amended  by  U  1896, 
Ch.  439.     Section  2  is  a  repealing  statute. 

194.  L.  1842,  Ch.  309.  Relates  to  the  register,  assistant 
register  and  clerks  in  chancery,  which  were  abolished  with  the 
court  of  chancery  by  the  Constitution  of  1846.  The  clerks  of 
the  supreme  court  referred  to  in  this  act  were  the  clerks  of  the  old 
supreme  court  located  at  New  York,  Albany,  TJtica  and  Geneva. 
The  statute  became  obsolete  and  inoperative  on  the  going  into 
effect  of  the  Constitution  of  1846. 

195.  li.  1842,  Ch.  324.  Corrects  •'clerical  errors"  In  a  stat- 
ute which  has  since  been  repealed.     Obsolete. 

196.  L.  1844,  Ch.  341.  Register,  assistant  register,  and 
clerks  of  court  of  chancery  abolished  with  the  court  of  chancery 
by  the  Constitution  of  1846.  Clerks  of  the  supreme  court  men- 
tioned In  statute  examined  were  the  clerks  of  the  old  supreme 
court  located  at  New  York,  Albany,  Utica  and  (Seneva.    Statute 
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became  obsolete  and  inoperative  on  the  goin^r  into  effect  of  the 
Constitution  of  1846. 

197.  L.  1^5,  Ch.  285.  Relates  to  the  court  of  common  pleas 
which  was  abolished  by  the  Constitution  of  1840,  Art  14,  {  15. 

108.  L.  1847,  Ch.  390,  S§  2-4.  Sections  2,  3  are  repealed  as 
appears  in  schedule.     Section  4  states  when  act  takes  effect. 

199.  t.  1847,  Ch.  391.  Section  1  repealed  by  construction  as 
appears  in  schedule,  balance  superseded  and  included  in  New 
York  city  consolidation  act,  L.  3882,  Ch.  410,  §§  1119-1122. 

200.  L.  1847,  Ch.  410.  Sections  1-8  which  are  repealed  as 
appears  in  schedule  comprise  the  entire  statute. 

SOl.  L.  1848,  Ch.  32.  Superseded  by  New  York  city  consoli- 
dation act,  L.  1882,  Ch.  410,  §§  1119-1122. 

202.  L.  1853,  Ch.  421.  Enrolling  decrees  of  late  court  of 
chancery.     Court  abolished  by  Constitution  of  1846,  Art.  14,  §  5. 

203.  L.  1854,  Ch.  135.     Temporary. 

204.  L.  ia55,  Ch.  10.     Covered   by   Code  Civ.   Tro.   fi   27. 

205.  Lr.  1&55.  Ch.  202.     Obsolete. 

206.  L.  1855,  Ch.  471,  §§  4,  5.  Section  4  has  been  repealed 
as  appears  in  schedule.  Section  5  states  when  act  shall  take 
effect. 

207.  L.  1860,  Ch.  202.  Repealed  In  part  by  Lr.  1877,  Ch.  417, 
§  1,  ^  34.  The  entire  subject  of  admission  of  attorneys  to  the 
practice  of  law  is  covered  In  Judiciary  Law,  Article  15. 

208.  L.  1862,  Ch.  460.  Amendatory  of  the  Code  of  Procedure 
of  1848-9,  which  is  repealed.     Obsolete. 

209.  L.  18G2,  Ch.  485.  Section  1  repealed  as  appears  in 
schedule.  Section  2  repeals  and  section  3  states  when  act  takes 
effect 

210.  L.  18a3,  Ch.  862,  g$  1-9.  Repealed  except  §  3  which 
continues  certain  repealed  provisions  of  Revised  Statutes. 

211.  L.  1863,  Ch.  .302.  Sections  1,  3,  4  are  repealed  as  ap- 
pears in  schedule.     Section  2  is  a  repealing  statute. 

212.  L.  18t>4,  Ch.  71.  Sections  1-11  repealed  as  appears 
in  schedule.     Balance  covered  by  Code  Civ.  Pro.  {|  2729,  subd.  2. 

213.  U  1864,  Ch.  280,  S  5.  Repeals  part  of  Revised  Statutes 
contained  in  this  Rchediilc. 

214.  Lr.  1865,  Ch.  336.  Relates  to  the  "  tribunal  of  conciUa- 
tion."     Obsolete. 

215.  L.  1866,  Ch.  692,  $§  1,  2,  6,  7,  ft-11.  All  repealed  except 
§  11  as  appears  in  schedule.     Section  11  is  a  repealing  statute. 

210.  L.  1866,  Ch.  824.  Sections  are  all  repealed  except 
S§  2  and  9  as  appears  in  schcnlule.  As  enacted  this  statute 
contained  neither  or  the  section  numbers. 

217.  Lf.  1868,  Ch.  869.  Statute  cited  authorizes  attorney- 
general  to  institute  actions  on  certain  canal  contracts  made  in 
December,  1866.     Obsolete. 

216.  U  1869,  Ch.  820,  §  1  pt.  Repealed  as  appears  In 
schedule.     Balance  covered  by   Code  Civ.  I*ro.   §§  3823,  3324. 

219.  L.  1870,  Ch.  151,  H  IS,  5,  6.  Sections  1-3,  5  repealed 
as  appears  in  schedule.     Section  6  is  when  to  take  effect. 

220.  L.  1870,  Ch.  550,  ft  1.     Repealing  statute. 

221.  Jj.  1873,  Ch.  9.  Calendar  of  commission  of  appeals 
which  expired  by  limitation.  Section  2  amended  by  L.  1873, 
Ch.  589,  "  so  as  to  read  as  follows." 

222.  L.  1873,  Ch.  589.  Relates  to  the  old  commission  of 
appeals.    Obsolete. 
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2M.  L.  1876,  Gh.  444.  Sections  2-4  amended  "to  read  as 
follows  *'  and  thus  repealed  by  implication  as  appears  in  the 
schedule.  Section  1  establishes  a  state  board  of  audit  which  was 
abolished  by  L.  1883,  Ch.  200,  §  12.  Section  5  is  when  to  take 
effect.     Entire  act  superseded  by  L.  188;^,  Ch.  205. 

224a.  L.  1877,  Ch.  11.  Consolidated  in  Code  Civ.  Pro.  §  356. 
See  note  1. 

225.  L.  1877,  Ch.  IM.  Section  1  amended  **  to  read  aa 
follows"  by  L.  1882.  Ch.  124,  §  1.  Section  2  shites  when  act 
takes  effect. 

226.  L.  1877.  Ch.  187.  In  terms  L.  1881,  Ch.  537,  repeals 
L.  1877,  Ch.  157,  but  gives  the  title  of  Ch.  187  and  date  of 
passage  of  same.     Chapter  157  relates  to  town  of  Little  Falls. 

227.  L.  1877,  Ch.  257.  Providt  s  that  the  minutes  of  the 
conmion  council  of  the  city  of  Buffalo  shall  be  received  as  prima 
facie  evidence  of  such  proceedings.  Superseded  by  Code  Civ. 
Pro.  fi  941. 

228.  L.  1877.  Ch.  417.     General  repealing  act. 

229.  L.  1878,  Ch.  100.  Repealing  statute  and  the  repeal  has 
been  noted  in  schedule. 

230.  L.  1878,  Ch.  408.  Amends  L.  1877,  Ch.  417,  §  1,  para- 
graph 42,  in  effect  adding  another  repeal  to  said  paragraph. 
Obsolete. 

231.  L.  1879,  Ch.  151.     Covered  by  Code  Civ.  Pro.  §  2484. 

232.  L.  1879,  Ch.  211.  Superseded  by  Code  Civ.  Pro.  §  941 
as  amended  by  L.  181H,  Ch.  203. 

233.  L.  1870,  Ch.  305.  Affects  L.  184<?.  Ch.  276,  §  1,  which 
was  repealed  by  L.  1880,  Ch.  245,  §  1.  Covered  by  Code  Civ. 
Pro.  §  3027. 

234.  L.  1879.  Ch.  311.  L.  1877,  Ch.  285,  affected  by  this  act 
repealed  by  L.  1880,  Ch.  245,  §  1,  H  53.  Covered  by  Code  Civ. 
Pro.  §  2485. 

235.  L.  1879,  Ch.  316.  Amends  L.  1853,  Ch.  238.  which 
was  repealed  by  L.  1880,  Ch.  245.  «  1.  1  '^0.  Covered  by  Code 
Civ.  Pro.  §§  1806.  18(17,  and  repealed  by  implication.  See  Hor- 
ton  V.  Cantwell,  108  N.  Y.  255,  and  Anderson  v.  Anderson,  112 
N    Y.  104. 

'^  *236.    l!  1879,  Ch.  389.     Superseded  by  Code  Civ.  Pro.  SS  744, 
747,  748,  25.M0,  2537,  2758.  2701,  2708. 

237.  L.  1880,  Ch.  393.  Consolidated  in  Code  Civ.  Pro. 
§   14()4a. 

238.  L.  1680,  Ch.  423.     Consolidated  in  Code  Civ.  Pro.  |  236. 

239.  L.  1880,  Ch.  501,  §  5.  Consolidated  in  Code  Civ.  Pro. 
§  801a. 

240.  L.  1881,  Ch.  25.  Became  obsolete  March  l\  1882.  by 
its   terms. 

241.  L.  1881,  Ch.  211.  Rolatos  to  the  state  board  of  audit. 
Superseded  by  L.  1883.  Ch.  205,  which  established  the  board  of 
claims  and  abolished  the  board  of  audit. 

242.  L.  IRSl,  Ch.  054.  Covered  by  Code  Civ.  Pro.  $$  812, 
813 

243.  Iv.  1882,  Ch.  340.  Consolidated  in  Code  Civ,  Pro. 
§  9f)la. 

244.  L.  1883.  Ch.  105.  Consolidated  in  Code  Civ.  Pro. 
{  901b.  ' 

245  L.  1883.  Ch.  426.  Superseded  by  L.  1901.  Ch.  602, 
section  10  of  which  repeals  acts  inconsistent  with  the  balance 
thereof. 
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246.  L.  1S84.  Oh.  300,  §  1.  Consolidated  in  Code  Civ.  Pro. 
§  :M81,  subd.  12. 

247.  L.  18^,  Ch.  336,  ^  ^-5.  This  statute  is  a  general 
statute  relating  to  appraisal  of  canal  claims.  Section  1  has 
been  recommended  for  repeal  in  the  Canal  Law  as  having  been 
superseded  by  §  80  of  the  Canal  Law  which  treats  of  appropria- 
tions generally  by  the  state  for  canal  purposes.  The  second  sec- 
tion is  recommended  for  repeal  as  having  been  superseded  by 
f  2d4  of  the  Code  of  Civil  Procedure  relating  to  the  jurisdic- 
tion of  the  Court  of  Claims.  This  jurisdiction  extends  to  private 
claims,  Section  2(54  of  the  Code  prior  to  1908  expressly  con- 
tained the  words  **  appropriations  of  land."  This  expression  was 
omitted  w^hen  the  section  was  amended  in  1008,  but  the  lan- 
guage contained  in  the  1908  amendment  is  broad  enough  to 
cover  private  claims  for  appropriations.  Section  3  is '  consoli- 
dated in  I  274  of  the  Code  of  Civil  Procedure.  See  note  §  37a. 
Section  4  repeals  inconsistent  legislation.  Section  5  is  when  to 
t&ke  effect. 

248.  L.'  1884,    Ch.    376.     Consolidated    in    Code    Civ.    Pro. 

§  mic. 

249.  L.  1884,  C^h.  530,  S  11.  Repealing  statute  and  the  re- 
peal has  been  noted. 

250.  L.   1885,   Ch.   112.     Repealing  statute. 

251.  L.  1885,  Ch.  135,  ft§  2,  3.  Section  2  is  covered  by  Code 
Oiv.  Pro.  §  933.     Section  3  is  when  to  take  effect. 

252.  L.  188,"),  Ch.  2«7,  §  2.     Obsolete. 

258.  L.  188<J,  Ch.  577,  §  6  pt.  The  part  of  J  6  which  addH 
S  24  to  L.  1885,  Ch.  183,  is  covered  by  Code  CM  v.  Pro.  §  791, 
subd.  1,  as  amended  by  L.  lvS98,  Ch.  13(5,  and  L.  1906,  Ch.  51. 

254.  L.  1887,  Ch.  36.  Obsolete,  except  §  4,  which  is  covered 
by  Code  Civ.  Pro.  J  933. 

255.  L.  1888,  Ch.  118,  §§  1  pt.  2.  Covered  by  Code  Civ. 
Pro.  i  933. 

256.  L.  1888,  Ch.  555.  Consolidated  in  Code  CiV.  Pro. 
§  961  d. 

257.  L.  1889,  Ch.  40(5,  §§  2,  3.  Section  2  was  "amended 
to  read  as  follows  "  by  L.  1800,  Ch.  173,  §  2,  and  as  so  amended 
superseded  by  Code  Civ.  Pro.  §  2713.  Section  3  is  when  act 
takes   effect 

268.  L.  1800,  Ch.  158.  Consolidated  in  Code  Civ.  Pro. 
§  9(51e. 

260.  L.  1801,  Ch.  379.  Superseded  by  Code  Civ.  Pro. 
f§  266,  280. 

261.'  L.'l892.  Ch.  677,  §  19  pt.  Last  sentence  consolidated 
in  Code  Civ.  Pro.  §  931b. 

262.  L.  181«,  Ch.  100.  Amends  L.  1847,  Ch.  80.  §  1,  "so 
as  to  read  as  follows."  L.  1847,  Ch.  80  was  repealed  by  L.  1893, 
Ch.  686.  The  amendatory  act  was  not  expressly  repealed  but 
18  superseded  by  Code  Civ.  Pro.  §  2719,  as  amended  by  L.  1893, 
Ch.  (i86. 

263.  L.  1893,  Ch.  101.  Consolidated  in  Code  Civ.  Pro. 
8  841a. 

264.'  L.  1894,  Ch.  731.  Consolidated  in  Code  Civ.  Pro. 
f  2705. 

265.  L.  1895,  Ch.  544.  §§  2-4.  Section  2  consolidated  in  Code 
Civ.  Pro.  §  3306a.  Serti<>n  3  was  amended  **  so  as  to  read  as 
follows."     Section  4  is  when  act  takes  effect. 

266.  L.  1896,  Ch.  548.     General   repealing  statute. 
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M7.  L.  1897,  Gh.  403,  ft  1  pt  Consolidated  in  Gode  C%t. 
Pro.  j  941a. 

268.  L.  1897,  Ch.  622.  Consolidated  in  Code  Civ.  Pro. 
i  961f. 

269.  L.  1899,  Ch.  150.  Sections  1-3  consolidated  in  Code  Civ. 
Pro.  §  d331a.     Section  4  is  a  ropealingr  section. 

270.  Lw  1900,  Ch.  223.  Consolidated  in  Code  Civ.  Pro. 
§  2408a. 

271.  L.  1900,  Ch.  510.  Consolidated  in  Code  Civ.  Pr<x 
§  2481,  subd.  12. 

272.  L.  1908,  Ch.  185,  §§  2,  a  Consolidated  in  Code  Civ. 
Pro    fi  2o09   subd    7 

273.  Code  Civil  Procedure  §§27  pt.,  95  pt.,  360  pt.  Sec- 
tion 27,  part  relating  to  surrogate  has  been  inserted  in  §  2507. 
Section  1)5,  part  relating  to  surrogate  has  been  inserted  in  ^  2512. 
Section  300,  part  relating  to  surroi^ate  has  been  made  §  l£23a. 

274.  Code  Civil  Procedure  §  &3  pt.  The  fourth  sentence  of 
Code  Civ.  Pro.  is  made  §  132;^a.  The  remainder  of  §  83  is  in 
Judiciary  Law,  |§  14,  24,  295-297,  301. 

275.  Code  Civil  Procedure,  article  headines  of  Ch.  1.  Ht.  2. 
This  title  formerly  embraeed  three  articles,  including  §§  46-90. 
Of  these  sections  the  ones  remaining  in  the  Code  are  §§  52, 
53,  55,  GO  pt..  65,  8S>  pt.,  and  95  pt.  It  has  been  thought  best 
to  remove  the  article  headings  and  let  the  title  stand  without  a 
division  into  articles, 
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CEBUBE. 

Made  hy  L.  1909,  Ch.  65. 

{Prepared  by  Board  of  Statutory  Consolidation.] 

1.  I  306.  Tkis  s^tion  is  inserted  In  the  Code  of  Civil  Pro- 
cedure because  it  relates  to  the  powers  of  county  judges  and 
provisions  of  a  similar  nature  are  now  in  this  title  of  the  Code. 
Former  {  356  of  the  Code  is  recommended  for  repeal  in  the 
Judiciary  Law  and  County  Law. 

3.  8  801a.  This  section  is  consolidated  in  the  Code  of  Civil 
Procedure,  since  it  deals  entirely  with  practice  and  has  no  place 
in  the  Partnership  Law.  .  L.  1«80,  Ch.  561,  §§  1-4,  were  incor- 
porated in  and  repealed  by  the  Partnership  Law  enacted  in  1897. 
When  L.  1880,  Ch.  561,  was  incorporated  in  the  Partnership  Law 
the  section  consolidated'  in  the  text  was  left  unrepealed  in  the 
session  laws  i^robablv  because  it  contained  practice  matter.  It 
is  now  placed  in  the  Code  of  Civil  Procedure  with  a  proper  refer- 
ence to  II  20  and  21  of  the  Partnership  Law  where  the  re- 
mainder of  tl\e  statute  Is  to  be  found. 

4.  §  841a.  The  provision  inserted  in  the  text  is  matter  relat- 
ing to  practice  which  is  now  found  in  the  session  laws.  The  pro- 
visioB.  relates  to  evidence  and  has  been  placed  under  that  head  in 
the  Code  of  Civil  Procedure  under  the  article  relating  to  the 
competency  of  witnesses.  It  is  made  a  new  section  at  the  end 
of  Art.  L  Tit  1,  Ch.  9. 

5.  &  931a.  This  section  consists  of  the  last  sentence  of  Code 
Civil  Procedure,  $  ^  subd.  2.  The  portion  of  §  432,  subd.  2, 
which, relates  to  the  method  of  designating,  by  a  foreign  corpo- 
ration, a  person  upon  whom  to  serve  a  summons  has  been  trans- 
ferred ^to  the  General  Corporation  Law,  and  the  portion  of  said 
subdivision  here  consolidated  is  an  evidence  provision  and  should 
be  with  similar  provisions  in  the  Code  of  Civil  Procedure.  There 
were  provisions  relating  to  the  designation  by  a  foreign  corpora- 
tion or  a  person  upon  whom  to  make  service,  l)oth  in  the  Code  of 
Civil  Procedure  (|  432)  and  in  the  General  Corp) ration  Law 
(I  16)*  These  provisions  were  not  entirely  harmonious  and  ii- 
t£ke  text  by  the  insertion  of  the  new  section  in  the  Code  of  Civi^ 
Procedure,  to  wit:  Section  933a,  and  by  amending  §  432  of 
the  Code  of  Civil  Procedure  these  provisions  have  been  har- 
iau»aiKed.  The  substantive  matter  in  both  §§  4^2  and  16  relating 
to  the  actual  designation  of  a  person  upon  whom  to  make  service 
hue  been  eooRolidated  in  th*  General  Corporation  Law  (§  16), 
vHiil«  the  practice  provisions  relating  to  the  service  of  papers  upon 
a  foreign  corporation  have  been  brought  together  in  the  Code  of 
Civil  Procedure.  The  (reneral  Corporation  Law  (§  16)  provides 
that  th«  person  designated  must  have  an  office  or  place  of  business 
at  tW  ptace  where  such  corporation  had  its  principal  place  of 
btlSitfese  within  the  8t«tip.  while  the  (>>de  ot  (Mvil  Procedure 
({  432,  subd.  2)  provides  that  the  designation  "must  specify  a 
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place  within  tlie  state  as  the  office  or  residence  of  the  person 
designated/*  and  does  not  require  that  the  place  should  be  the 
same  as  the  location  of  the  principal  place  of  business  of  the  cor- 
poration. The  Code  of  Civil  Procedure  (§  432,  subd.  2)  pro- 
vides that  a  person  designated  may  from  time  to  time  **  change 
the  place  specified  as  his  otilce  or  residence  to  some  other  place 
within  the  state  by  a  writing  executed  by  him  and  filed  in  like 
manner,"  while  the  General  Corporation  Law  (S  16)  provides 
that  if  the  person  designated  **  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  business  within  the  state  " 
and  the  corporation  does  not  within  thirty  days  after  such  re- 
moval designate  another  person  upon  whom  process  may  be  served 
within  the  state  the  secretary  of  state  may  revoke  the  authority 
of  the  corporation  to  do  business  within  the  state  and  prooeas 
may  be  served  upon  the  secretary  of  state.  The  General  Corx)o- 
ration  Law  (j(  K5)  provides  for  a  case  where  a  person  designated 
dies  or  removes  from  the  place  where  the  corporation  has  its 
principal  place  of  business  within  the  state,  while  the  Code 
(S  432,  subd.  3)  nrovides  for  a  case  where  the  designation  "is 
not  in  force."  "While  §  4.*^2  of  the  Oode  was  amended  as  late 
as  1003  by  Ch.  311,  and  §  16  of  the  General  Corporation  Law 
was  amended  only  as  late  as  1895  by  Ch.  G72,  the  provisions  of 
the  General  Corporation  Law  have  been  followed  in  the  consoli- 
dation rather  than  those  of  the  Code  as  the  later  expression  of  the 
Legislature,  since  the  amendment  of  the  Code  in  1903  related 
to  other  matters  in  the  section  and  did  not  affect  the  original 
provisions  relating  to  the  designation  of  the  person  upon  whom 
service  might  be  made  for  a  foreign  corporation.  All  of  the 
substantive  provisions  relatin'g  to  the  manner  of  designating  a 
person  upon  whom  service  n^ny  be  made  on  behalf  of  a  foreign 
corporation  have  boon  consolidntod  in  §  16  of  the  General  Cor- 
poration Law  and  the  whole  subject  made  con.sistent.  While 
ll  1()  of  the  Oonoral  Corporation  Law  provides  for  service  In  case 
the  designated  person  dies  or  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  business,  the  hingnage  of 
subd.  3  of  §  432  of  the  Code  of  Civil  Procedure  has  been  pre- 
served as  broader  in  its  application,  covering  any  case  where  the 
dosiirnation  **  is  not  in  force."  The  General  Corporation  Law 
provides  for  service  in  a  case  where  the  person  designated  dies 
or  roniovos  from  the  place  where  the  corporation  had  its  principal 
place  of  business  within  the  state  and  this  provision  has  been 
incorporated  as  subd.  4  of  §  4.32  of  the  Code  of  Civil  Procednre 
so  tliMt  tlie  section  may  provide  for  a  complete  scheme  for  service 
u])on  a  foreign  corporation. 

e.  §  031b.  It  soems  incongruous  to  retain  this  provision  as  a 
part  of  a  section  in  the  General  Constrnction  Law  relating  to 
wluit  shall  constitute  a  quorum  or  majority  of  a  pnblic  board  or 
body  and  the  provision  in  the  text  has  been  placed  therefore  with 
those  provisions  of  the  Code  of  Civil  Procedure  relating  to  doca- 
montary  evidence  and  presumptive  evidence  of  written  instm- 
monts. 

7.  S  041  a.  This  section  consists  of  a  part  of  L.  1891,  Ch.  125, 
S  5.  The  remnindor  of  L.  1S01,  Ch.  125  providing  for  the  pnbli- 
oation  of  the  Colonial  Stntutos  bv  the  former  commissioners  of 
statutory  revision  has  been  treated  as  special  and  not  repealed. 
Tt  soonis  that  the  provision  consolMnted  in  {i  941a  is  snfflclently 
important  to  be  included  in  the  Code  with  other  similar  matter. 

8.  §  961a.  This  statnte  is  pr'^rided  for  in  Penal  Oode,  |   19^ 
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as  to  criminal  proceedings  and  is  inserted  here  to  take  care  of  its 
apnlication  to  civil  matters. 

0.  I  961b.  This  statute  consists  of  two  sections,  one  of  which 
appears  in  the  text  and  the  other  of  which  provides  when  the  act 
snail  take  effect.  The  word  *'  criminal  "  is  not  necessary,  as  the 
rules  of  evidence  in  civil  cases  are  applicable  to  criminal  cases 
except  as  otherwise  provided  in  the  Code  of  Criminal  Procedure 
(Code  of  Criminal  Procedure,  §  392). 

10.  I  961c.  This  section  is  a  consolidation  of  L.  1884.  Ch.  376, 
§§  1,  2.  It  is  the  whole  of  the  statute  and  the  only  change 
made  is  the  change  of  the  word  "  act "  to  '*  section.'*  Tlie 
statute  relates  to  the  subject  of  evidence  which  is  treated  in  the 
Code  and  has  been  consolidated  therefore  in  the  Code.  The  sec- 
ond section  of  the  act  is  the  last  sentence  of  the  section  as  in- 
corporated in  the  text. 

11.  §  961d.  This  statute  has  not  been  inserted  in  the  Code  of 
Criminal  Procedure  because  the  rules  of  evidence  in  civil  oases 
apply  to  criminal  cases  (Code  of  Criminal  Procedure,  5  392), 
The  last  sentence  has  been  omiftoti  as  having  no  practical  use,  the 
statute  having  been  enacted  in  1888. 

12.  §  961e.  This  section  is  the  whole  of  L.  1800,  Ch.  158,  sec- 
tion 2  of  the  statute  being  the  clause  relating  to  when  the  statute 
shall  take  effect.  It  is  a  provision  relating  to  evidence,  and  as 
these  provisions  are  now  contained  in  the  Code  of  Civil  Procedure 
the  statute  has  been  incorporated  under  its  appropriate  head  in 
the  CJode  of  Civil  Procedure. 

13.  §  961f.  The  statute  incorporated  in  the  text  consists  of 
two  sections.  The  second  section  provides  for  the  taking  effect 
of  the  statute  and  has  been  omitted  as  unnecessary.  The  whole 
of  the  first  section  has  boon  consolidated  as  a  part  of  the  Code  of 
Civil  Procedure  relating  to  evidence. 

14.  §  1328a.  This  section  is  the  fourth  section  of  Code  of 
Civil  Procedure,  §  83.  The  remainder  of  the  section  \h  consoli- 
dated in  Judiciary  Law,  §§  14,  24,  295-297,  301.  The  word 
**  such  "  in  the  section  as  contained  in  the  Code  of  CivU  Procedure 
relates  to  "  the  presiding "  judge,  and  by  reason  of  flie  removal 
of  the  balance  of  the  section  it  becomes  necessary  to  insert  the 
words  "  the  presiding  "  in  place  of  the  word  "  such."  This  pro- 
Tision  has  been  retained  in  the  Code  of  Civil  Procedure  as  prac- 
tice matter,  while  the  remainder  of  the  section  relating  to  court 
stenographers  has  been  placed  under  appropriate  heads  in  the 
Judiciary  Law. 

15.  §  1404a.  The  provision  incorporated  In  the  text  is  L.  1880, 
Ch.  393.  Section  2  of  the  statute  is  the  provision  relating  to  tlie 
time  when  the  statute  shall  take  effect,  and  has  been  omitted  as 
nnnecessary.  The  statute  relates  to  the  exemption  of  exhibits 
at  exhibitions  and  as  similar  proyisions  arc  in  the  Code  of  Civil 
Procedure  the  statute  iias  been  placed  in  its  appropriate  sur* 
rotmdings. 

15a.  §  2344a.  This  section,  relating  to  the  power  of  the  su- 

Sreme  court  to  compel  the  performance  of  certain  contracts  made 
y  incompetent  persona  while  capable  of  contracting,  has  been  in- 
serted in  the  Code  of  Civil  Procedure,  since  it  deals  with  the  power 
of  the  court  and  has  no  other  proper  classification.  The  matter 
embraced  In  the  section  is  that  contained  in  L.  1880.  Ch.  42.^.  as 
amended  by  L.  188.5.  Ch.  267.  §  2.  The  statute  of  1880  amended 
B.  S.,  Pt.  2,  Ch.  5,  Tit.  2.  9  22.  by  changing  thp  reference  to  the 
court  of  chancery  to  the  supreme  court  and  adding  certain  new 
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matter.  This  statute  seems  to  be  alive,  since  the  amendment  was 
passed  subsequent  to  but  at  the  sanie  session  as  the  Code  of  1880» 
and  was  subsequently  recognized  and  amended  by  the  Legislature 
by  L.  1885^  Ch.  207,  |  2. 

Throop  m  his  note  to  §  2345  says  with  reference  to  the  amend- 
ment made  by  Ch.  423:  '*  It  is  supposed  that  this  amendment 
fell  with  the  repeal  of  this  section  of  the  revised  statutes  which 
took  effect  September  1,  1880,"  and  in  a  later  edition  says  that 
Ch.  423  is  substantially  embodied  in  the  amendment  of  Code, 
§  234(i,  made  by  L.  1882,  Ch.  309,  which  is  the  last  sentence  of 
I  2346  of  the  present  Code.  There  is  some  variation  and  it  has 
been  deemed  best  to  preserve  the  provision  of  the  Revised  Stat- 
utes as  consolidated  in  the  text. 

In  connection  with  this  section  see  Code  of  Civil  Procedure, 
chapter  17,  title  7,  relating  to  the  disposition  of  the  real  property 
of  an  infant,  lunatic,  idiot  or  habitual  drunkard. 

Section  22  of  the  Revised  Statutes  incorporated  provides  that 
the  court  of  chancery  (changed  by  the  amendment  of  1880  to 
supreme  court)  *'  shall  have  atfthvrity  to  decree  and  compel  the 
specific  performance  of  any  bargain,  contract  or  agreement  which 
may  have  been  made  by  any  lunatic  or  other  person  specified  in 
the  first  section  of  this  title."  The  first  section  referred  to  pro- 
vides that  the  chancellor  shall  have  the  care  and  custody  of  **  all 
idiots,  lunatics  and  persons  of  unsound  mind  and  persons  who 
shall  be  incapable  of  conducting  their  own  affairs  in  consequence 
of  habitual  drunkenness."  Idiots,  lunatics  and  habitual  drunk- 
ards are  expressly  mentioned  in  the  section  as  incorporated  in  the 
text  which  is  sufficient  to  cover  other  persons  of  unsound  miud, 
since  the  General  Construction  Law,  §  28  (Statutory  Construc- 
tion Law,  I  7)  defines  lunatic  as  follows:  The  terms  lunatic 
and  lunacy  include  every  kind  of  unsoundness  of  mind  except 
Idiocy." 

16.  §  2408a.  This  section  contains  the  whole  of  L.  1902,  Gb. 
22S.  The  second  section  relates  to  the  time  when  the  statute 
shall  take  effect.  Uhe  statute  has  reference  to  foreclosure  of 
mortgages  ^y  advertisement  and  properly  belongs  in  the  Code  of 
Civil  Procedure  where  that  proceeding  is  now  contained. 

17.  §  2481,  subd.  12.  The  provisions  of  L.  1884,  Ch.  309,  aa 
amended  by  L.  1000,  Ch.  ;i09,  seem  not  to  be  included  among 
the  powers  of  a  surrogate  as  defined  in  the  Code  of  Civil  Pro- 
cedure. Hence  the  insertion  of  §  1.  Section  2  is  a  validating 
provision  applicable  to  acts  done  prior  to  1884  and  has  been 
treated  as  special  and  left  unrepealed. 

18.  §  2501i,  subd.  7.  This  subdivision  is  part  of '  L.  1889,  Oh. 
330,  as  amended  by  L.  1805,  Ch.  544.  Section  1  of  the  statute 
is  in  tlio  County  Law  (§  1(>8)  and  §  2  has  been  Incorporated  as 
a  part  of  the  Code  of  Civil  Procedure  as  §  3306a.  It  is  a  matter 
that  relates  to  the  surrogate  court  and  therefore  has  been  placed 
In  chanter  18  of  the  Code  of  Civil  Procedure  where  the  practice 
in  such  courts  is  found.  The  statute  should  not  be  allowed  to 
exist  as  an  independent  statute  but  should  be  consolidated  as 
a  part  of  the  surrogate  court  provisions  in  the  Code  of  Civil 
Procedure. 

19.  §  2513a.  This  section  is  the  portion  of  Code  of  Civil  Pro- 
cedure, I  800,  not  embraced  in  Judiciary  Law,  |f!  198,  382-^385. 
The  section  would  be  out  of  plnoe  under  title  5  of  chapter  3  of 
the  Code,  entitled  **  County  Courts,"  and  hence  it  has  been  trans- 
ferred to  chapter  18,  which   relates  to  surrogate  courts.    Tbe 
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surrogate  court  practice*  while  mainly  found  in  chapter  16  of 
the  Code  of  Civil  Procedure,  is  by  no  means  all  contained  in 
that  chapter.  Other  sections  of  the  Code  are  incorporated  by 
reference  and  other  sections  are  by  their  terms  made  applicable. 
In  cases  where  a  part  of  a  section  was  removed  to  the  Judiciary 
or  other  consolidated  law  and  the  remainder  of  the  section  related 
to  surrogate  courts  alone,  the  part  remaining  has  been  placed  in 
itB  appropriate  chapter  in  the  Code  of  Civil  Procedure  relating 
to  surrogate  courts  instead  of  being  allowed  to  remain  isolated 
in  another  part  of  the  Code  of  Civil  Procedure.  This  statement 
applies  to  §  2513a  found  in  the  text  and  generally,  to  other  simi- 
lar cases. 

20.  §  3d06a.  The  matter  inserted  in  this  section  is  necessi- 
tated by  the  omission  of  the  word  "  such  "  and  the  incorporation 
of  L.  1880,  Ch.  330,  §  2,  as  an  independent  section  of  the  Code 
of  Civil  Procedure.  The  provision  Incorporated  in  the  text  is  a 
part  of  the  statute,  a  portion  of  which  has  been  consolidated  in 
the  surrogate  court  practice  as  subd.  7  of  §  25()9. 

21.  §  3331a.  The  new  words  inserted  in  this  statute  are  made 
necessary  ujjon  the  consolidation  of  the  statute  into  the  Code  of 
Civil  Procedure  because  it  applies  to  "  all  jurors,"  and  $  3332  of 
chaptnr  15,  title  5,  excludes  from  the  application  of  the  title 
services  rendered  in  a  criminal  action  or  special  proceeding  in  a 
court  or  before  an  officer  "  except  as  otherwise  expressly  pre- 
scribed therein."  The  inserted  words  leave  the  statute  to  apply 
as  broadly  as  its  language  imports  and  prevents  the  limitation  of 
the  consolidation  of  civil  actions  and  proceedings. 

25.  Article  8,  §  2T05.  This  statute  (L.  1804,  Ch.  731)  exists 
as  an  independent  statute  apart  from  the  Code  of  Civil  Pro- 
cedure. It  relates  to  the  probate  in  this  country  of  foreign  wills 
and  should  find  a  place  in  the  Code  of  Civil  Procedure.  It  has 
been  made  a  separate  article  rather  than  a  section  of  chapter  18, 
title  3,  art.  7  of  the  Code  relating  to  "  Foreign  Wills;  ancillary 
letters,*'  because  it  provides  a  proceeding  of  its  own  which  differs 
from  that  provided  in  that  article  for  probating  a  foreign  will. 
Whether  or  not  the  provisions  of  that  article  apply  in  any  respect 
to  probate  and  letters  testamentary  under  this  statute  is  *a  matter 
for  judicial  construction  which  will  not  be  anticipated  if  the 
statute  is  made  a  separate  article.  The  courts  can  then  sav  to 
what  extent  the  provisions  of  article  7  apply  to  the  provisions  of 
the  new  article  and  their  relation  will  be  the  same  as  if  the  new 
article  had  remained  nn  Independent  statute.  If  the  statute  was 
made  a  section  In  article  7  the  present  relationship  would  be  dis- 
turbed and  judicial  judgment  would  be  anticipated,  for  throughout 
article  7  reference  is  had  to  conditions  and  proceedings  pre- 
acribed  therein.  Section  2702  of  article  7  provides  that  the  pro* 
visions  of  chapter  18  relating  to  the  rights,  powers,  duties  and 
liabilities  of  an  exectitor  or  administrator  apply  to  a  person  to 
whom  ancillary  letters  are  granted  "  as  prescribed  in  this  article," 
etc. 

28.  9  1.  The  reference  in  this  section  to  "  the  next  two  "  sec- 
tiona  has  been  changed  i6  sections  "  two  and  three  of  the  judi- 
ciary law"  because  Code  Civil  Procedure,  ||  1,  2,  are  now 
contained  in  .Judiciary  Law.  SS  2.  3, 

27.  S  34.  Some  alterations  in  phraseology  were  made  neces- 
sary in  the  portion  of  the  section  retained  In  the  Code  of  Civil 
Procedure.  Such  changes  are  not  intended  to  change  the  present 
law  in  any  way.    The  provisions  removed  from  this  section  relate 
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to  the  adjonrnmeiit  of  a  term  of  court  which  In  something  apart 
from  the  actual  trial  of  a  cause  and  to  the  drawing  and  notifying 
of  jurors  for  an  adjourned  'term  which  precedes  the  actual  draw- 
ing of  the  jury  for  the  trial  of  a  cause. 

28.  §  41.  A  portion  of  this  section  has  been  remoYcd  to  the 
Judiciary  Law  (|  10).  The  provision  thus  removed  from  the 
Code  of  Civil  Procedure  relates  to  the  adjournment  of  a  term 
of  a  court  of  record  because  of  certain  conditions,  such  adjourn- 
ment resting  in  the  discretion  of  the  court.  The  provision  that 
has  been  allowed  to  remain  in  the  Code  of  Civil  Procedure 
has  been  retained  because  it  is  a  matter  of  practice.  The  words 
**  of  record  '*  have  been  inserted  in  the  portion  of  the  section 
retained   in  the  Code  of  Civil  Procedure  because  the  preceding 

fortion  of  the  section  which  has  been  removed  to  the  Judiciary 
/aw  (S  10)  made  the  section  applicable  to  a  court  of  record. 

29.  §  <jO.  Part  of  this  section  has  been  removed  to  the  Judiciary 
Law  (§  470),  because  it  relates  to  the  right  of  an  attorney  and 
counselor  to  practice  in  the  courts  of  record  of  the  state  al* 
though  a  resident  of  an  adjoining  state.  The  balance  of  the  sec- 
tion which  has  been  retained  relates  to  the  service  of  a  paper 
npon  him  which  is  a  practice  provision  and  therefore  ha*  been 
retained  in  the  Code  of  Civil  Procedure.  The  words  inserted  in 
the  portion  retained  in  the  Code  of  Civil  Procedure  are  made 
necessary  by  reason  of  the  removal  of  the  first  portion  of  the 
section  and  are  merely  a  repetition  of  the  necessary  part  of  the 
portion  of  the  section  removed. 

30.  §  110.  Section  110  of  the  Code  of  Civil  Procedure  refers 
to  the  "  next  two  sections.'*  Of  these  two  fsections,  §  111  remains 
in  the  Code  of  Civil  Procedure  and  §  112  has  become  5  240,  snbd. 
10,  of  the  Countv  Law.     Hence  the  change  made  in  this  section. 

31.  §  127.  Section  127  of  the  Code  of  Civil  Procedure  con- 
tains in  its  first  sentence  substantive  matter  and  in  its  second 
sentence  practice  matter.  The  first  portion  of  the^  section  which 
relates  to  the  removal  of  a  sick  prisoner  from  a  jail  to  a  hospital 
has  no  connection  with  an  action.  It  has,  therefore,  been  placed 
in  the  Prison  Law  (§  38.^).  The  Inst  sentence  relates  to  the  issu- 
ance of  an  execution  where  a  prisoner  escapes  while  going  to, 
remaining  at,  or  returning  from  a  hospital  to  which  he  has  been 
ordered  removed.  It  is,  therefore,  a  practice  provision  and  has 
for  that  reason  been  retained  as  a  part  of  the  Code  of  Civil 
Procedure.  _      .        ^ 

32.  U  138.  140.  141.  Sections  138-142  of  article  3,  tHle  2, 
chapter  2  of  the  Code  of  Civil  Procedure,  have  been  retained  in 
the  Code  because  containing  matter  in  the  nature  of  procedure. 
Sections  138,  140,  141  are  amended  in  the  text  merely  to  correct 
references  made  necessary  bv  tl;e  removal  of  certain  substantive 
provisions  from  the  Code  of  Civil  Procedure  to  consolidated  laws, 

33.  §  220.  The  first  portion  of  this  section  down  to  and  in- 
cluding the  sentence  "  whenever  the  appellate  division,"  etc.,  has 
been  placed  in  the  .Tndiriary  Law  as  well  as  the  last  two  sen- 
tences beginning  **  Tt  shall  have  power  to  appoint,"  etc.  The  two 
sentences  in  the  middle  of  the  section  beginninff  **  No  justices  of 
the  npnellate  division."  etc.,  h.TVe  been  retained  in  the  Code  of 
Civil  Procedure.  The  fir^st  part  of  the  section  which  has  been 
consolidated  in  the  Judicisrv  Law  relates  to  the  makeup  of  the 
appellate  division,  the  number  that  shall  constitute  a  qnomm, 
how  many  justices  shall  sit  in  any  case,  the  designation  of  jna- 
tices   of   the   appellate  division   by   the  governor,   the   terms  of 


NOTES  TO  AMKNDMEKTS; 

office  of  the  justices,  the  filling  of  vacancies,  residence  of  the  jns- 
tices  and  matters  which  do  -not  relate  to  the  conduct  of  an  action 
or  an  appeal  therein.  They  itre  provisions  in  which  the  justices 
of  the  appellate  division  are  chiefly  interested  and  as  such  have 
heen  consolidated  in  the  Judiciary  Law.  The  last  portion  of 
the  section  relates  to  the  appointment  of  a  reporter  and  the  loca- 
tion of  the  appellate  division  in  each  department  which  are  mat- 
ters that  may  be  appropriately  placed  in  the  Judiciary  Law. 
The  portion  retained  in  the  Code  of  Civil  Procedure  applies  to 
the  powers  of  the  justices,  of  the  appellate  division  and  the  juris- 
diction of  the  appellate  division,  which  provisions  have  been  re- 
tained in  the  Code  of  Civil  Procedure  as  bearing  so  closely  upon 
Practice  as  to  be  more  -appropriately  placed  in  the  Code  of  Civil 
Vocedure  than  in  the  Judiciary  Law. 

34.  §  229.  This  section  of  the  Code  of  Civil  Procedure  (§  229^ 
is  amended  because  of  the  removal  to  the  Judiciary  Law  of  the 
first  sentence,  which  provides  that  **A  special  term  or  a  trial 
term  of  the  supreme  court  must  be  held  by  one  judge."  This  is 
not  a  practice  provision  and  therefore  has  been  placed  in  the 
Judiciary  Law. 

35.  §  235.  The  last  sentence  of  this  section  provides  that  the 
justices*  of  the  supreme  court  in  the  eighth  judicial  district  may 
adopt  and  amend  rules  and  regulations  for  making  calendars  of 
cases  and  has  been  removed  to  the  Judiciary  Law  where  similar 
matters  applicable  in  other  cases  have  been  consolidated.  The 
first  two  sentences  of  the  spction  relate  to  the  power  of  a  justice 
of  the  supreme  court  to  hold  a  special  term,  to  act  upon  any  busi- 
ness except  where  he  is  disqualified  and  to  the  transaction  of 
judicial  business  out  of  court.  These  arc  all  matters  relating 
to  the  general  subject  of  the  powers  and  jnrisdiction  of  the  courts 
and  like  such  matters  elsewhere  found  in  the  Code  of  Civil  Pro- 
cedure have  been  retained  i^^  the  Code,  as  closely  related  to  the 
actual  conduct  of  an  action  in  court. 

36.  S  239.  The  last  sentence  has  been  removed  as  substantive 
matter  to  the  .Tudiciar>'  Law.  It  relates  to  the  attendance  upon 
the  court  of  certain  officers,  such  as  clerks.  sheriflFs,  criers  and 
constables.  The  remainder  nf  the  section  r*»lating  to*  the  ad- 
journment of  a  special  term  and  the  trial  of  a  case  upon  the 
calendar  of  a  term  which  has  been  adjourned,  has  been  retained 
in  the  Code  of  Civil  Procedure  because  associated  with  the  prac- 
tice in  a  cause. 

37.  d  269.  Section  60  of  the  Code  of  Civil  Procedure  referred 
to  in  this  section  relates  to  the  compensntion  of  attorneys  niid 
counselors  and  their  lions  in  actions  and  special  proceedings  and 
has  been  consolidated  in  the  .Tiidiciarv  Law  imdcr  article  15,  re- 
lating to  attorneys  and  counselors.  These  provisions  arc  purely 
substantive.  The  change  th<»rofore.  made  in  this  section  in  the 
text  is  merely  one  of  reference. 

37a.  f  274.  The  new  ninttcr  inserted  in  this  section  is  L.  1884, 
Ch.  336,  i  3.  Section  3  is  an  express  provision  relating  to  al- 
lowances for  expense  of  abstracts  of  title  in  certain  awards  by 
the  Court  of  Claims  and  is  therefore  preserved.  Section  274  of 
the  Code  which  prohibits  the  allowanc<»  of  disbursements  in  an 
action  in  the  Court  of  Claims  might  bo  construed  to  refer  only  to 
disbursements  in  the  course  of  action.  Section  3  is  preserved  to 
meet  cases  where  abstracts  are  required  as  a  necessary  expense 
incident  to  the  appraisement  of  the  damages.  The  section  con- 
solidated was  passed  in  1884.     The  Code  section  was  originally 
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enacted  in  188S  and  subsequently  re-enacted  verbatim  in  the  Code, 
so  that  the  18S4  act  cannot  be  said  to  h&Te  been  superseded  by 
the  Code  section  but  on  the  contrary  is  still  in  existence. 

38.  §  323.  SecUon  17  of  the  Code  of  Civil  Procedure  re- 
ferred to  in  this  section  relates  to  the  convention  of  justices  of 
the  appellate  division  and  to  the  adoption  of  general  rules  of 
practice  by  such  convention.  These  matters  are  entirely  apart 
from  the  conduct  of  a  cause  through  the  courts  and  have,  there- 
fore, been  consolidated  in  the  Judiciary  Lavr  in  §§  93  and  94. 
The  distribution  of  §  17  of  the  Code  of  Civil  Procedure  to  the 
Judiciary*  Law  has  made  necessan*  the  change  in  reference. 

38a.  §  340,  subd.  1.  SecUon  1737  of  the  Code  of  Civil  Pro- 
cedure has  been  cpnsolidated  in  §  206  of  the  Lien  Law.  Section 
1737  as  well  as  other  sections  in  the  article  of  which  it  forms  a 

gart,  relate  to  an  action  to  foreclose  a  lien  upon  a  chattel  and 
ave  been  consolidated  in  the  Lien  Law.     Hence  the  change  of 
reference. 

39.  §  355.  The  first  sentence  is  the  only  portion  of  §  355  of 
the  Code  retained  in  the  Code  of  Civil  Procedure.  It  provide* 
that  the  court  shall  be  open  for  the  transaction  of  business  **  for 
which  notice  is  not  required  to  be  given  to  an  adverse  party 
except  where  it  ir  specially  prescribed  by  law  that  the  business 
must  be  done  at  a  stated  term."  This  language  embraces  a  mat- 
ter of  practice  and  for  that  reason  has  been  retained  in  the  Code 
of  Civil  Procedure.  The  remainder  of  the  section  relates  to  such 
matters  as  the  appointment  of  times  and  places  for  Holding  terms 
of  court,  continuance  of  terms  appointed,  changing  the  day  ap- 
pointed, appointing  one  or  more  additional  terms,  dispensing  widi 
the  holding  of  terms  and  adjournment  of  terms  to  other  places 
within  the  county.  These  are  provisions  that  are  outside  of  the 
practice  in  an  action  and  relate  to  the  organisation  of  the  ma- 
chinery for  hearing  causes  rather  than  to  the  conduct  of  causes 
themselves,  and  have  been  consolidated,  therefore,  in  the  Judi- 
ciary Law  (§§  190,  19±>. 

46.  f  4.S2.  See  Note  5. 

41.  §  450.  The  substantive  provision  contained  in  this  section 
providing  that  recoveries  in  actions  or  Bpe<*ial  proceedings  for 
damages  to  the  person,  estate  or  character  of  a  married  woman 
shall  be  her  separate  estate,  has  been  removed  to  the  Domestic 
Relations  Law,  where  similar  substantive  matter  relating  to  mar- 
ried women  is  found. 

42.  §  484,  subd.  30.  The  reference  in  this  section  to  the  **  fish- 
eries, game  and  forest  law "  has  been  changed  to  the  "  forest, 
fish  and  game  law  **  which  is  the  name  by  which  that  law  is  now 
known. 

43.  §  716.  This  section  of  the  Code  of  Civil  Procedure  is 
found  in  article  1,  title  4,  chapter  7,  under  the  head  **  Receivers  " 
and  applies  not  only  to  a  receiver  appointed  for  the  voluntary 
dissolution  of  a  cornoration  but  to  a  **  receiver  appointed  by  or 
pursuant  to  an  order  or  a  judgment  in  an  action  in  the  snpreme 
fonrt  or  in  a  county  court  or  in  a  special  proceeding."  As  the 
proceedings  for  the  voluntary  dissolution  of  a  corporation  has 
b<»en  transferred  to  the  General  Corporation  Law  (Art,  9)  as 
well  as  other  provinions  in  the  Code  of  Civil  Procedure  r«^lating 
to  the  dissolution  and  annulment  of  a  corporation  this  section 
has  been  consolidated  in  article  11  of  the  General  Corporation 
Law,  relating  to  the  powers,  duties  and  liabilities  of  receiTers 
of  corporations  in  such  a  form  as  to  give  it  the  appUcttieii  in- 
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tended  by  the  section.  Receivers  may  be  appointed,  howeyer,  in 
other  actions  and  proceedings  than  those  taken  to  dissolve  or  annul 
a  corporation,  and  therefore  it  becomes  necessary  to  retain  the 
section  in  the  Code  of  Civil  Procedure.  It  has,  therefore,  been 
amended  and  allowed  to  remain  in  the  Code  of  Civil  Procedure 
applicable  to  receivers  appointed  ''  in  an  action  in  the  supreme 
court  or  a  county  court  or  a  special  proceeding." 

44.  I  740.  The  portion  of  ttna  section  relating  to  the  rate  of 
interest  that  shall  be  paid  by  deix>sitarieH  of  funds  or  money 
paid  into  court  and  the  requiremeut  that  they  shall  give  a  bond 
being  substantive  In  character  has  been  consolidated  in*  the  Bank- 
ing Law  (§  43).  The  remainder  of  the  section  providing  where 
funds  or  moneys  paid  into  court  shall  be  deposited  has  been 
allowed  to  remain  m  the  Code  as  practice  matter. 

45.  §  752.  Thu.  section  relates  to  the  accounts  that  shall  be 
kept  by  the  depositarv  of  funds  or  money  paid  into  court.  The 
last  sentence  of  the  section  making  the  section  applicable  to  banks 
and  trust  companies  has  been  consolidated  in  the  Banking  Law 
(§  44).  The  distribution  of  the  remainder  of  the  section  has  not 
been  attempted  on  account  of  its  wide  application  and  it  has 
been  allowed  to  remain  in  the  Code  as  the  most  convenient  and 
practical  assignment. 

46.  S  802.  The  words  *^  except  the  last  section  "  have  been  in- 
serted in  this  section  so  that  the  limitation  of  §  802  will  not 
apply  to  a  new  section  (J  801a)  inserted  by  this  act. 

47.  §  801.  The  **  last '^  section  referred  to  in  S  801  of  the 
Code  of  Civil  Procedure  has  been  consolidated  in  the  Civil  Rights 
Law  as  §  20.  It  relates  to  the  privilege  from  arrest  of  ^  witness 
and  being  substantive  in  character  has  been  assigned  to  the  Civil 
Rights  Law  (§  20).  This  assignment  has  made  necessary  the 
change  of  reference  found  in  the  text. 

48.  §  862.  The  change  made  in  this  section  has  been  made 
for  the  same  reason  stated  in  the  preceding  note. 

49.  §i  870,  871,  885.  The  words  **  Other  than  a  court  speci- 
fied in  subdivisions  sixteenth,  seventeenth,  eighteenth  or  nine- 
teenth of  section  two  of  this  act "  have  been  omitted  from  S§  870, 
871  and  885  because  all  of  the  courts  mentioned  in  the  exception 
have  been  abolished  and  new  courts  created  in  their  stead.  In 
the  first  place  subds.  16,  17,  18  and  10  are  erroneous  refer- 
ences, since  those  subdivisions  were  changed  to  subds.  10,  11, 
12  and  13  by  L.  1805,  Ch.  946,  amending  §  2  of  the  Code  of 
Civil  Procedure.  In  the  second  place  the  mayor's  court  of  the 
city  of  Hudson  was  expressly  abolished  by  L.  1805,  Ch.  751,  and 
there  was  created  in  its  stead  the  city  court  of  Hudson.  The 
recorder's  court  of  the  city  of  Oswego  was  abolished  by  L.  1805, 
Ch.  394.  The  recorder's  court  of  the  city  of  Utica  was  abolished 
by  L.  1882,  Ch.  103,  and  the  name  of  the  justice's  court  of  the 
city  of  Albany  was  changed  to  the  city  court  of  Albany  by  L. 
18»4  Ch.  122.  In  no  instance  were  existing  laws  made  appli- 
cable to  the  new  courts  except  in  the  case  of  the  city  of  Albany, 
where  the  existing  statutes  were  made  applicable  to  the  new  court. 
In  no  case,  however,  was  the  new  court  denominated  a  court  of 
record,  so  that  none  of  them  would  come  within  the  courts  re- 
ferred to  in  |§  870,  871  and  aS5  of  the  Code  of  Civil  Procedure. 
It  would  be  erroneous,  therefore,  to  continiie  a  reference  in  these 
sections  of  the  Code  to  these  courts  formerly  existing  in  Hudson, 
IJtica,  Oswego  and  Albany  since  they  no  longer  exist  and  a  change 
in  the  reference  to  the  new  courts  would  be  unjustified,  as  the 
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new  courts  are  not  courts  of  record  and  existinic  laws  are  not 
made  applicable  except  in  one  instance. 

50.  §  9(31.  Ihis  section  relates  to  the  searching  of  files  by 
certain  public  officers  and  the  making  of  transcripts  therefrom. 
It  is  all  substantive  and  has  been  distributed  as  indicated  in  the 
footnote.  The  portion  retained  in  the  Code  of  Civil  Procedure 
relates  to  the  surrogate  and  has  been  allowed  to  remain  becausie 
the  Code  hf  chapter  18  attempts  to  provide  for  the  powers  and 
duties  of  the  surrogate  and  the  practice  in  his  court,  the  pro- 
visions of  which  chapter  have  been  preserved  substantially  intact. 

51.  §  977.  There  has  been  removed  from  this  section  the  pro- 
vision with  reference  to  the  making  of  calendars.  Similar  mat- 
ter in  other  parts  of  the  Code  of  Civil  Procedure  has  been 
distributed  to  the  Judiciary  Law,  and  in  order  that  the  provisions 
relating  to  the  making  of  calendars  may  be  together,  this  provision 
has  been  inserted  in  the  J  udiciary  Law.  The  balance  or  the  sec- 
tion relates  to  the  service  of  notices  of  trial  and  notes  of  issue 
and  being  practice  matter  has  been  allowed  to  remain  in  the 
Code  of  Civil  Procedure. 

52.  §  1()()7.  The  part  of  this  section  which  has  been  removed 
relates  to  the  apportionment  of  the  salaries  of  stenographers  and 
is,  therefore,  substantive  and  has  no  place  in  a  practice  act.  The 
remainder  of  the  section  provides  that  the  notes  of  the  official 
stenographer  may  be  treated  as  the  minutes  of  the  judge  upon 
the  trial  and  has  been  allowed  to  remain  as  procedure  matter. 

63.  S  1055.  The  portion  of  this  section  removed  relates  to 
the  notification  of  persons  for  jury  service  and  has  nothing  to 
do  with  the  conduct  of  a  case  in  court,  and  has  been  removed  as 
not  strictly  practice.  The  amendments  made  to  the  portion  of 
the  section  remaining  in  the  Code  of  Civil  Procedure  nave  been 
made  necessary  by  reason  of  the  elimination  of  matter  from  the 
Code  of  Civil  Procedure  and  do  not  embrace  any  new  law. 

54.  §  1171.  Changes  made  in  this  section  of  the  Code  were 
made  necessary  by  reason  of  the  elimination  of  certain  provisions 
from  ^  the  Code  of  Civil  Procedure  and  their  insertion  in  the 
Ju<liciary  Liiw.    The  changes  are  merely  changes  of  reference. 

55.  8  1174.  The  change  in  the  reference  in  this  section  fn>m 
§  1()48  of  the  (^>de  of  Civil  Procedure  to  §  5:^6  of  the  Judiciary 
Law  was  made  necessary  by  reason  of  the  incorporation  of 
§  1048  in  the  Judiciary  I^aw.  Section  1048  relates  to  the  notili- 
catiou  of  jurors  by  the  sheriff  and  his  return.  ITiis  section  forms 
a  pnrt  of  tlie  article  in  the  Cmle  of  Civil  Procedure  relating  to 
the  ni(Mle  of  sekNting,  drawing  and  procuring  the  attendance  of 
trial  jurors  in  ordinary  cases  (Ch.  10,  Tit.  3,  Art.  2),  all  of  which 
provisions,  with  a  sinjrle  exr'eption,  have  been  removed  to  the 
Judiciary  Law  as  matters  which  precede  the  conduct  of  a  caiT^e 
throuj^h  the  courts,  "i'liey  are  substantive  provisions,  providing 
generally  the  macliinery  wliich  must  be  set  in  motion  before  a 
cause  can  be  disposed  of  in  the  courts.  Hence  the  change  in 
reference. 

56.  §  1100.  The  substantive  matter  "An  alien  is  not  entitle*! 
to  a  jury  comimsed  in  part  of  aliens  in  an  action  or  si)ecial  prt»- 
ceeding  civil  or  criminal,"  has  been  place<i  in  the  Civil  Kigbt.< 
Law  (§  12),  and  the  section  of  the  Code  in  which  the  provision 
is  fonnd  has  been  amended  accordingly. 

57.  §  1273.  The  first  sentence  in  this  section  is  clearly  prac- 
Uce  while  the  last  sentence  that  "a  married  woman  may  confess 
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such   a   judgment "    is   substantive   in   character   and   has   been 
placed  in  the  Domestic  Keiations  JLaw  (§  51). 

58.  §  1773.  The  change  in  reference  in  this  section  was  made 
necessary  by  reason  of  the  removal  of  title  3,  chapter  17  of 
the  Code  of  Civil  Procedure  to  the  Judiciary  Law  (Art.  19). 
Article  3  of  chapter  17  of  the  Code  of  Civil  Procedure  relates  to 
proceedings  to  j)unish  a  contempt  of  court  other  than  a  criminal 
contempt,  and  has  been  removed  from  the  Code  of  Civil  Pro- 
cedure and  placed  in  the  Judiciary  Law,  because  substantive  in 
character  and  something  apart  from  the  conduct  of  a  cause 
through  the  courts. 

59.  §  18lrt).  This  section  relates  to  corporations  and  Joint-stock 
associations.  ^  The  whole  section  is  practice,  but  as  the  actions 
and  proceedings  relating  to  corporations  have  been  consolidated 
in  the  General  Corporation  Law  it  has  been  deemed  best  to  in- 
corporate in  the  General  Corporation  Law  the  provisions  of  this 
section  relating  to  corporations.  The  section,  therefore,  so  far 
as  it  applies  to  a  corporation  will  be  found  in  that  law  (§  305) 
under  an  article  relating  to  **  l*rovisions  applicable  to  two  or 
more  of  the  foregoing  proceedings  or  actions."  The  remainder  of 
the  section  has  not  been  distributed  to  the  Joint-Stock  Associa- 
tion Law  Ixn-ause  no  attempt  1ms  been  made  to  consolidate  any 
practice  relating  to  actions  or  proct^edings  affecting  joint-stock 
associations  in  that  law. 

60.  9  1812.  The  treatment  given  {f  180i)  of  the  Code  of  Civil 
Procedure  has  been  given  U  1810.  1811.  1812  and  1813,  and  for 
the  same  reason  stated  in  the  note  to  §  1809.  The  changes  in 
this  section  noted  in  the  text  are  made  necessary  by  reason  of 
the  removal  to  the  (ienernl  (Corporation  Law  of  the  provisions  of 
the   section   relating  to  corporations. 

61.  §f  1813.  The  removal  of  the  words  "  corporations  or  "  has 
been  made  nect»ssary  by  reason  of  the  consolidation  of  the  pro- 
visions of  this  section  relating  to  corporations  in  the  General  Cor- 
poration Law  (S  300). 

62.  ^  1844.  The  **  last  section  "  referred  to  in  §  1844  of  the 
Code  of  Civil  IVocedure  has  been  consolidated  in  §  101  of  the 
Decedent  Estate  La,w.  Hence  the  change  in  reference.  The 
*'  last  section  "  referred  to  is  a  substantive  provision  relating  to 
the  liability  of  heirs  and  devisees,  and  as  such  has  been  assigned 
appropriately  to  the  Decedent  Estate  Law,  where  similar  sub- 
stantive provisions  are  found. 

63.  §  1840.  Changes  in  this  section  were  made  necessary  by 
the  removal  of  certain  provisions  to  the  Decedent  Estate  Law. 
Section  101  referred  to  in  this  section  relates  to  the  liability  of 
heirs  and  devisers  for  the  debts  of  a  decedent. 

64.  8  185.").  The  changes  in  this  section  are  changes  of  refer- 
ence, made  necessary  by  the  removal  of  §  1843  from  the  Code  of 
Civil  Procedure  to  the  Deoedent  Estate  Law  (S  101).  The  pro- 
vision of  the  Code  of  Civil  Procedure  thus  removed  relates  to  the 
liability  of  heirs  an<l  devi«3ees  for  the  debts  of  a  decedent, 

65.  S  1948.  Section  1797  and  the  remaining  sections  in  the 
article  of  which  it  forms  a  part  relate  to  an  action  by  the  people 
to  annnl  a  corporation,  all  of  which  provisions  have  been  eon- 
solidated  in  the  General  Corporation  Law.  Section  1798  of  the 
Code  of  Civil  Procedure  has  Ix'eome  S  131  of  the  General  Cor- 
poration T^aw.      Hence     the  chance  in  reference. 

66.  §  19<5fi.  This  section  of  the  Code  of  Civil  Procedure,  so  lar 
as  it  relates  to  the  duty  of  the  distnct  attorney  to  bring  an  actiou 
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to  recover  the  penalty  of  a  forfeited  recognizance,  has  been  con- 
solidated in  the  County  Law  (8  201).  The  amendment  of  the 
Code  of  Civil  Procedure  noted  in  the  text  was  made  necessary 
by  this  consolidation. 

67.  §  2032,  subd.  3.  Section  8  of  the  Code  of  Civil  Procedure 
provides  for  a  case  in  which  a  court  of  record  has  power  to 
punish  for  a  criminal  contempt  and  has  been  removed  to  the 
Judiciary  Law  (§  750).  The  change  in  the  text  accordingly  has 
been  made. 

68.  §§  2412-2415.  Title  10  of  chapter  17  of  the  Code  of  CivU 
Procedure  relates  to  proceedings  to  change  the  name  of  an  in- 
dividual or  corporation.  The  part  of  this  title  that  relates  to  the 
change  of  name  of  a  corporation  has  been  consolidated  in  the 
General  Corporation  Law.  It  became  necessary,  therefore,  to 
amend  the  sections  in  this  title  so  as  to  leave  intact  in  the  Code 
of  Civil  Procedure  the  proceedings  relating  to  the  change  of  the 
name  of  an  individual.     Hence  the  amendment  to  these  sections. 

69.  §  2507.  The  new  matter  inserted  in  this  section  is  taken 
from  Code  of  Civil  Procedure,  §  27.  The  remainder  of  §  27  has 
been  placed  in  Judiciary  Law,  §§28,  158,  IW.  The  matter 
inserted  in  §  2507  would  be  out  of  place  in  the  first  chapter  of 
the  Code  but  falls  appropriately  in  §  2507. 

70.  §  2512.  The  first  sentence  of  this  section  is  Code  of  Civil 
Procedure,  §  2512.  The  remainder  is  from  Code  of  Civil  Pro- 
cedure, §§  05-07.  Portious  of  §§  95-97  are  incorporated  in  Ju- 
diciary Law  as  follows:  Section  05,  in  §§  168,  200:  section  90, 
in  §§  231,  349,  351,  354;  section  97,  in  §§  160,  170,  201,  232-2^*, 
279,  403,  405.  It  was  deemed  best  to  remove  the  portion  of 
§§  95-9f  of  the  Code  of  Civil  Procedure  which  is  not  included 
in  the  Judiciary  Law  from  the  first  chapter  of  the  Code  to  chap- 
ter 18  with  similar  matter. 

72.  §  2537.  Tlie  changes  in  this  section  are  merely  changes 
of  reference.  Section  774  of  the  Code  of  Civil  Procedure  relates 
to  the  supervision  of  court  funds  by  the  comptroller  of  the  state 
and  is  substantive  in  character, 

73.  §  2C34.  The  first  sentence  of  this  section  relating  to  the 
indexing  of  wills  by  county  clerks  and  registrars  has  been  con- 
solidated in  the  Decedent  Estate  Law  as  substantive  matter. 
The  last  sentence  has  been  retained  because  it  provides  for  the 
fees  of  an  executor  or  administrator  with  the  will  annexed,  who 
causes  the  record  mentioned  to  be  made.  The  changes  made  in 
this  section  are  to  correct  references. 

74.  §  2(360.  Part  of  this  section  has  been  placed  in  the  De- 
cedent Kstate  Lnw  f§  103).  The  removed  portion  is  substantive 
matter  relating  to  the  liability  of  a  husband  for  the  debts  of 
his  deceased  wife,  his  liability  as  administrator  for  the  debts  of 
hiB  wife  and  the  disposition  of  unadmlnistered  assets  of  his  wife 
at  the  time  of  his  death. 

75.  §  2695.  It  W'as  necessary  to  amend  this  section  because 
the  section  in  the  article  of  the  Code  referred  to  prescribing  the 
manner  of  authenticating  papers  was  consolidated  in  the  De- 
cedent Estate  Law  (§  4.5). 

76.  §  2096.  A  change  In  the  reference  was  made  necessary 
because  ^  2704,  prescribing  the  manner  of  authenticating  papers 
of  another  state  or  country  to  be  used  In  this  state  was  coasoU- 
dated  in  §  45  of  the    Decedent  Estate  Law. 
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77.  i  2733.  The  first  part  of  this  section,  relating  to  advance- 
ments, has  been  consolidated  in  the  Decedent  Estate  La\v  as 
f  99.  The  latter  part  being  practice  has  been  retained  in  the 
Code  of  Civil  Procedure. 

78.  i  2740.  Section  744  of  the  Code  of  Civil  Procedure  has 
been  incorporated  in  the  State  Finance  Law  as  subdivision  4  of 
$  Hj  except  the  last  clause,  relating  to  the  fees  of  county  clerks, 
which  is  consolidated  in  County  Law  as  §  240,  subd.  22^  and 
thus  the  change  in  reference  becomes  necessary.  Section  i44  of 
the  Code  of  Civil  Procedure  related  to  the  supervision  of  court 
funds  by  the  state  comptroller.  A  portion  at  the  end  of  this  sec- 
tion has  been  taken  care  of  in  appropriate  schedules  of  repeals. 

79.  I  2888,  subd.  1.  The  provision  in  the  article  mentioned  in 
this  subdivision  of  the  Code  of  Civil  Procedure  has  been  consoli- 
dated in  the  Decedent  Estate  Law.  It  relates  to  the  authentica- 
tion of  papers  from  another  state  or  foreign  country  for  use  in 
this  state.   The  changes  in  reference,  therefore,  became  necessary. 

80.  §  28(i8.  Subdivision  3  of  this  section  contains  a  reference 
to  certain  sections  of  the  Code  of  Civil  Procedure.  Two  of  these 
sections,  to  wit:  §§  1843  and  lS(i8,  have  been  placed  in  the  De- 
cedent Estate  Law.  Section  lCo8  relates  to  the  liability  of  lega- 
tees or  devisees  to  a  child  born  after  the  making  of  a  will  who  is 
entitled  to  succeed  to  a  part  of  the  real  or  personal  property  of 
the  testator,  and  their  liability  to  the  subscribing  witness  to  a 
will  who  is  entitled  to  succeed  to  a  share  of  such  property.  This 
is  substantive  in  character  and  for  that  reason  has  been  placed 
in  the  Decedent  Estate  Law  (§  28»  and  taken  from  the  Code  of 
Civil  Procedure.  Section  1843  of  the  Code  of  Civil  Procedure 
relates  to  the  liability  of  heirs  and  devisees  for  the  debts  of  the 
decedent  and  is  substantive  in  character,  and  has  been  placed  in 
the  Decedent  Estate  Law  as  §  101.  The  reference,  therefore, 
in  subdivision  3  of  8  2833  has  been  changed  to  correspond  to  this 
treatment  of  §«   1843  and  1868  of  the  (^>de  of  Civil  Procedure. 

81.  §  2889.  Sections  63  and  (H  of  th^  Code  of  Civil  Proced- 
ure, relating  to  attorneys  practicing  in  the  city  of  New  York, 
have  been  placed  in  the  Penal  Law  and  a  corresponding  change 
in  reference  has  been  made  in  this  section. 

82.  f  2990.  Section  1037  of  the  Code  of  Civil  Procedure  i-e- 
lates  to  the  making  and  filing  of  duplicate  jury  lists  and  has  been 
placed  with  its  appropriate  provisions  in  the  Judiciary  Law  under 
the  head  of  jurors.  This  necessitated  a  change  in  the  reference, 
which  has  been  made.  ^ 

83.  §  2991.  Section  1033  of  the  Code  of  Civil  Procedure,  re- 
lating to  excusing  of  jurors  from  service  during  the  whole  or  a 
portion  of  a  term,  has  been  placed  in  the  Judiciary  Law  and  the 
necessary  change  in  reference  in  this  section,  therefore,  has  been 
made. 

84.  i  307.^,  subd.  2.  The  reference  in  this  subdivision  has  been 
changed  because  Code  of  Civil  Procedure,  §  46,  has  been  made 
S  15  of  the  .Judiciary  Law. 

86.  9  3158.  Sections  104  and  105  of  the  Code  of  Civil  Pro- 
cedure have  been  incorporated  as  ft 8  400  and  401  of  the  Judi- 
ciary Law.  They  relate  to  the  authority  of  the  sheriff  to  com- 
mand the  power  of  the  county  to  overcome  resistonce  and  the 
certification  of  the  names  of  those  who  resist  his  authority. 

86.  (f  32.^3.  The  change  made  in  this  section  merely  substi- 
tutes the  title  of  the  general  law  for  the  statute  mentioned  in 
the  section. 
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87.  §  3320.  The  change  iu  this  section  is  one  of  reference 
merely. 

8&  §  3343,  8ubd.  14.  The  reference  in  this  subdivision  has 
been  chaliged  from  *'  sixteenth "  to  *'  fifteenth "  to  correct  an 
obvious  error  in  the  present  Code.  Chapter  16  of  the  Code  of 
Civil  Procedure  contains  but  two  titles.  Article  1  of  title  4  of 
chapter  15  is  entitled  "Judgment  Creditor's  Action"  and  the 
definition  contained  in  §  3343,  subd.  14,  is  of  a  "judgment 
creditor's  action."  _         _ 

89.  §  3347.  subd.  1.  Section  122  of  the  Code  of  CivU  Pro- 
cedure has  been  consolidated  as  §  347  of  the  Prison  Law  and 
has  been  made  to  apply  to  civil  and  criminal  prisoners  in  ac- 
cordance with  the  language  of  this  subdivision.  It  is,  therefore, 
unnecessary   to  include  it  as  a  part  of  this  subdivision. 

90.  §  3347,  subd.  5.  Section  548  of  the  Code  of  Civil  Pro- 
cedure, referred  to  in  this  subdivision,  has  been  consolidated  in 
§  23  of  the  Civil  Rights  Law.  It  relates  to  the  exemption  of  a 
person  from  arrest  in  a  civil  action  or  special  pn>ceediug  except 
as  prescribed  by  statute. 

91.  §  3347,  subd.  7.  The  reference  to  "title  third"  con- 
tained in  the  second  sentence  has  been  changed  to  "  article  third 
of  title  third "  because  article  third  is  the  only  jwrtion  of  title 
third  remaining  in  the  Code.  The  remainder  of  title  third  is  in 
the  Judiciary  Law.  The  reference  to  "  title  fourth  "  in  the  same 
sentence  has  been  omitted  because  the  whole  title  has  been 
transferred  to  the  Judiciary  Law.  The  reference  in  the  fifth 
sentence  to  **  title  third  "  has  been  changed  to  **  article  third  of 
title  third "  of  the  Code  and  "  article  sixteen  of  th*  judiciary 
law  "  because  article  third  is  the  only  portion  of  title  third  re- 
maining in  the  Code  and  the  remainder  of  the  title  is  now  in 
Judiciary  Law,  article  thirteen.  The  reference  to  "  title  fourth  " 
in  the  last  sentence  has  been  changed  to  "  articles  seventeen 
and  eighteen  of  the  judiciary  law "  because  the  provisions  of 
title  fourth  are  now  consolidated  in  those  articles  of  the  Judi- 
ciary Law. 

92.  §  a347,  subd.  11.  The  references  to  |§  2181-2187.  2197- 
2199,  2213-21218  have  been  removed  because  these  sections  are 
now  in  Debtor  and  Creditor  Law.  The  reference  to  |§  2228- 
*2*ZiO  has  l>een  removed  because  these  sections  are  now  in  Prison 
Law.     The  references  are  no   longer  necessary. 
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GENERAL  CONSTRUCTION  LAW. 


(Laws  of  1909,   ch.  27.    Takes  the  place  of   former   Statutory 

Construction  Law.) 


Article    1.  Short  title   (|   1). 

2.  Ifeftnlns   of   termii    (%i    10-68). 

3.  Ancient   statiiteM   and   reHolutions    (||   70-72). 

4.  Keron^Dcen,    titles   and   head   notes    (|f   80,    81). 

6.  KfTei-t    of   repeuU    (if   »O*O0). 

G.   EfftH-t    of    conMolidatetl    lairs    (H    100,    101). 

7.  Application   of   chapter    (S    110). 

8.  iMwn    reiiealed;    when    to    take   effect    (||    120,    121). 

ARTICL.B    1. 

fihort  Title. 
Section  1.  Short  title. 

i  1.  Short  title.     This  chapter  shall  be  known  as  the  "  Gen- 
eral Construction  Law." 

ARTICLE   2. 

Meaning  ,of  Terms. 

.    10.   Acknowledge   and    acknowlwljrment. 

11.  Acknowledinnent  or   pniof  of  itifttrumeat. 

12.  .iffldarlt. 

13.  Adlournmcnt    of  moetlng. 

14.  Bond    and   nndertaking. 

15.  C!hatteli». 

16.  CTioow. 

17.  Hvll   cofle   and   criminal  code. 

18.  Conaolldateil    laWK. 

19.  Day,   calendar. 

20.  Day,  computation. 

21.  Folio. 

22.  Oender. 

23.  Heretofore  and  hereafter. 

24.  Holiday  and   half  holiday. 

25.  Holiday   In   contractual    obtl^tlons. 

26.  Judge. 

27.  I^flt,    preceding,    next   and    following. 

28.  Lunatic  and  lunacy. 

29.  Men. 

30.  Month,   computation. 

31.  Month   In   Htatnt^.   contract  and  public  or  private  iustnunent. 

32.  Municipal    officers. 

33.  Notice. 

34.  Now. 

35.  Number,    singular   and   plural. 

36.  Oath.    aAdaTlt  and   swear. 
87.  Person. 
38.  Property. 
89.  Property,    personal. 

40.  Property,   real. 

41.  QDONmm  and   majority. 
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S^>    42.  Register  of  county. 

43.  Seal  of  court,   public   officer  or  corporation. 

44.  Seal,    private. 

43.  Seal,    private  as   corporate  seaL 
40.  Signature. 

47.  State. 

48.  Tense,   present. 
40.  Territory. 

50.  Time,  computation. 

51.  Time,    nlglit. 
62.  Time,   standard. 

53.  Time,    use   of   standard. 

54.  Village. 
35.   Women. 

56.  Writing   and    written. 

57.  Year,    common   and   leap. 

58.  Year   In  statute,   cuntract  and  public  or  private  Instrament. 

S  10.  Acknoivledflre  and   ackno^vrledirtn^nt. 

The  terms  acknowledge  and  ucknowledginent,  when  used  with 
reference  to  the  execution  uf  an  instrument  ur  writiug  other 
than  a  deed  of  real  property,  include  a  compliance  with  the  pro- 
visions of  the  next  section  by  either  such  proof  or  acknowleUg- 
ment. 

f  11.  Ackno'wledffment  or  proof  of  lastrnmeat. 

When  the  execution  of  any  instrument  or  writing  is  authorized 
or  required  by  law  to  be  acknowledged,  or  to  be  proven  so  as  to 
entitle  it  to  be  filed  or  recorded  in  a  public  office,  the  acknowledg- 
ment may  be  taken  or  the  proof  made  before  any  officer  then  and 
there  authorized  to  take  the  acknowledgment  or  proof  of  the 
execution  of  a  deed'  of  real  property  to  entitle  it  to  be  recorded 
in  a  county  clerk's  office,  and  shall  be  made  and  certified  in  the 
same  manner  as  such  acknowledgment  or  proof  of  such  deed. 

i  12.  AffldaTit. 

When  an  affidavit  is  authorized  or  required  it  may  be  sworn 
to  before  any  officer  authorized  by  law  to  take  the  acknowledg- 
ment of  deeds  in  this  state,  unless  a  particular  officer  is  specified 
before  whom  it  is  to  be  taken. 

i   13.  Adjournment  of  meetlnff. 

Any  moeeting  referred  to  in  section  forty-one  of  this  chapter 
may  be  adjourned  by  a  less  number  than  a  quorum. 

S   14.  Bond  and  nndertaklnar* 

A  provision  of  law  authorizing  or  requiring  a  bond  to  be  given 
shall  be  rleemed  to  have  been  complied  with  by  the  execution 
of  an  undertaking  to  the  same  effect. 

S   15.   Chattels. 

The  term  chattels  includes  goods  and  chattels. 

I  16.   Choose. 

The  term  choose  includes  elect  and  appoint. 
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I  17.  CiTll  code  and  orlmtnal  code. 

The  term  civil  code  means  the  code  of  civil  procedure.  The 
term  criminal  code  means  the  code  of  criminal  procedure. 

I  18.  Consolidated  la^ra. 

The  term  Consolidated  Laws  shall  mean  the  compilation  of 
the  statutes  prepared  by  Jhe  board  of  statutory  consolidation  and 
the  amendments  thereof. 

f  19.  Day,  calendar* 

A  calendar  day  inclades  the  time  from  midnight  to  midnight. 
Bunday  or  any  day  of  the  week  specifically  mentioned  means  a 
calendar  day. 

§  20.  lAm'd,  1910.]     Dar>  compvtatlon. 

A  number  of  days  si)ecified  as  a  period  from  a  certain  day 
within  which  or  after  or  before  which  an  act  is  authorized  or 
required  to  be  done  means  such  number  of  calendar  days  ex- 
clusive of  the  calendar  day  from  which  the  reckoning  is  made. 
Sunday  or  u  public  holiday,  other  than  a  half  holiday,  must  be 
excluded  from  the  reckoning  if  it  is  the  last  day  of  any  such 
fieriod,  or  if  it  is  an  intervening  day  of  any  such  period  of  two 
days.  In  computing  any  specified  period  of  time  from  a  specified 
event,  the  day  upon  which  the  event  happens  is  deemed  the  day 
from  which  the  reckoning  is  made.  The  day  from  which  any 
specified  period  of  time  is  reckoned  shall  be  excluded  in  making 
the   reckoning. 

AmeDded  by  L.  IftlO,  ch.  347,  In  effect  May  21,  IQIO. 

§  21.  Folio. 

A  folio  is  one  hundred  words,  counting  as  a  word  each  figure 
necessarily  used. 

I  22.  Gender. 

Words  of  the  masculine  gender  include  the  feminine  and  the 
neuter,  and  may  refer  to  a  corporation,  or  to  a  board  or  other 
body  or  assemblage  of  persons;  and.  when  the  sense  so  indicates, 
words  of  the  neuter  gender  may  refer  to  any  gender. 

I  23.  Heretofore   and  hereafter. 

Each  of  the  terms,  heretofore,  and  hereafter,  in  any  provision 
of  a  statute,  relates  to  the  time  such  provision  takes  effect. 

I  24.  Holldar  and  balf  boltday. 

The  term  holiday  includes  the  following  days  in  each  year: 
The  first  day  of  January,  known  as  New  Year's  day;  the  twelfth 
day  of  February,  known  as  Lincoln's  birthday:  the  twenty- 
second  day  of  February,  known  as  Washington's  birthday:  the 
thirtieth  day  of  May,  known  as  Memorial  day;  the  fourth  day  of 
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July,  known  as  Independence  day;  the  first  Monday  of  Septem- 
ber, known  as  Labor  day;  the  twelfth  day  of  October,  knowu  as 
Columbus  day;  and  the  twenty-fifth  day  of  December,  known  as 
Christmas  day,  and  if  either  of  such  days  is  Sunday,  the  next 
day  thereafter;  each  general  election  day  and  each  day  ap- 
pointed by  the  president  of  the  United  States  or  by  the  governor 
of  this  state  as  a  day  of  general  thanksgiving,  general  fasting 
and  prayer,  or  other  general  religious  observances.  The  term 
half  holiday  includes  the  period  from  noon  to  midnight  of  each 
Saturday  which  is  not  a  holiday. 
Am*(]     by  L.    1909.   ch.    112.     In   effect  March   23,   1909. 

S  25.  Holiday  in  contractual  obliarationa. 

Where  a  contract  by  its  terms  re<iuires  the  payment  of  money 
or  the  performance  of  a  condition  on  a  public  holiday,  such  pay- 
ment may  be  made  or  condition  performed  on  the  next  business 
day  succeeding  such  holiday,  with  the  same  force  and  eflPect  as 
if  made  or  i>erformed  in  accordance  with  the  terms  of  the  con- 
tract. 

I  20.  Jvdare. 

The  term  judge  iucludes  every  judicial  officer  authorised,  alone 
or  with  others,  to  hold  or  preside  over  a  court  of  record. 


S  27.   luWLntf  preeedlnfTy  next  and  folioirinflr* 

A  reference  to  the  last  or  preceding  section,  or  other  provision 
of  a  statute,  meaus  the  section  or  other  division  immediately 
preceding,  and  a  reference  to  the  next  or  following  Kcction  or 
other  division  of  a  statute  means  the  section  or  other  division 
immediately  following. 

f  28.  Lunatic  and  lunacy. 

The  terms  lunatic  and  lunacy  include  every  kind  of  unsonnd- 
ness  of  mind  except  idiocy. 

i  29.  Men. 

The  term  men  includes  boys. 

i   30.  Month,  computation. 

A  number  of  months  after     or  before  a  certain  day  shall  be 

computed  by  counting  such  number  of  calendar  months  from  such 

day,  exclusive  of  the  calendar  month  in  which  such  day  occurs, 

and  shall  include  the  day  of   the  month  in  the  last  month   so 

counted  having  the  same  numerical  order  in  days  of  the  month 

as  the  day  from  which  the  computation  is  made,  unless  there  1h» 

not  so  many  days  in  the  last  month  so  counted,  in  which  case 

the  period  computed  shall  expire  with  the  last  day  of  the  mouth 

so  counted. 
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I  81.  MoBtb  In  atetvtey  contract  and  pnblic  or  private 
InatmBftent. 

In  a  statute,  contract  or  public  or  private  instrument,  unless 
otherwise  provided  in  such  contract  or  instrument  or  by  law,  the 
term  nionth  means  a  calendar  month  and  not  a  lunar  month. 

i  88.  Mnnieipal  oAeers. 

A  reference  to  several  officers  of  a  municipal  corporation  hold- 
ing the  same  office,  or  to  a  board  of  such  officers,  shall  be  deemed 
to  refer  to  the  single  officer  holding  such  office,  when  but  one 
person  is  chosen  to  fill  such  office  in  pursuance  of  law. 

i  38.  Notice. 

When  a  notice  is  required  to  be  given  to  a  board  or  bodjf 
service  of  such  notice  upon  the  clerk  or  chairman  thereof  shall 
be  sufficient. 

i  34.  Now. 

The  term  now  in  any  provision  of  a  statute  referring  to  other 
laws  in  force,  or  to  persons  in  office,  or  to  any  facts  or  circum- 
stances as  existing,  relates  to  the  laws  in  force,  or  to  the  per- 
son in  office,  or  to  the  facts  or  circumstances  existing,  respec- 
tively, immediately  before  the  taking  effect  of  such  provision. 


I  8B.  Nvinber,  stnirnlar  and  plnral. 

Words  in  the  singular  number  include  the  plural,  and  in  the 
plural  number  include  the  singular. 

I  38.  Oath,  allldavit  and  Hvrear. 

The  terms  oath  and  affidavit  include  every  mode  authorized  by 
law  of  attesting  the  truth  of  that  which  is  stated.  The  term 
swear  includes  every  mode  authorized  by  law  for  administering 
an  oath. 

i  87.  Person. 

The  term  person  includes  a  corporation  and  a  joint-stock  asso- 
ciation. When  used  to  designate  a  party  whose  property  may 
be  the  subject  of  any  offeuse,  the  term  per»oa  also  includes  the 
state,  or  any  other  state,  government  or  country  which  may  law- 
fully own  property  in  the  state. 

I  88.  Property. 

The  term  property  includes  real  and  personal  property. 

I  88.  Property,  personal. 

The  term  personal  property  includes  chattels,  money,  things  in 
action,  and  all  written  instruments  themselves,  as  distinguished 
from  the  rights  or  interests  to  which  they  relate,  by  which  any 
right,  interest,  lien  or  inrnrabranoe  in,  to  or  upon  property,  or 
any  debt  or  financial  obligation  is  created,  acknowledged,  evi- 

981 


GENKRAL  CONSTRUCTION  LAW. 

dencedf  transferred,  discharged  or  defeated,  wholly  or  in  part, 
and  everything,  except  real  property,  which  may  be  the  subject 
of  ownership. 

Oil  wells  and  all  fixtures  connected  therewith,  situate  on  lands 
leased  for  oil  purposes  and  oil  interests,  and  rights  held  under 
and  by  virtue  of  any  lease  or  contract  or  other  right  or  license 
to  operate  for  or  produce  petroleum  oil,  shall  be  deemed  personal 
property  for  all  purposes  except  taxation. 

I  40.  Property,   renl. 

The  term  real  property  includes  real  estate,  lands,  tenements 
and  hereditaments,  corporeal  and  incorporeal. 

I   41.   Quorum  and   ninjorlty. 

Whenever  throe  or  more  public  officers  are  given  any  power 
or  authority,  or  three  or  more  persons  are  charged  with  any  pub- 
lic duty  to  Ije  performed  or  exercised  by  them  jointly  or  as  a 
board  or  similar  body,  u  majority  of  all  such  persous  or  officers 
at  a  meeting  duly  held  at  a  time  fixed  by  law,  or  by  any  by-law 
duly  adopted  by  such  board  or  body,  or  at  any  duly  adjourned 
moetinjr  of  such  meeting,  or  at  any  meeting  duly  held  upon  rea- 
sonable notice  to  all  of  them,  may  perform  and  exercise  such 
power,  authority  or  duty,  and  if  one  or  more  of  such  nersons  or 
officers  shall  have  died  or  have  become  mentally  incapable  of 
acting,  or  shall  refuse  or  neglect  to  attend  any  such  meeting,  a 
majority  of  the  whole  number  of  such  persons  or  officers  shall 
be  a  quorum  of  such  board  or  body,  and  a  majority  of  a  quorum, 
if  not  less  than  a  majority  of  the  whole  number  of  such  persons 
or  officers  may  perform  and  exercise  any  such  power,  authority 
or  duty. 

t  42.  Register    of   coanty. 

Any  act  done  in  pursuance  of  law  by  the  register  of  a  county 
shall  be  deemed  to  be  a  compliance  with  any  provision  of  law 
authorizing  or  requiring  such  act  to  be  done  by  the  county  clerk 
of  such  county,  and  any  instrument  or  writing  filed,  entere»1  or 
recorded  in  pursuance  of  law  in  the  office  of  a  register  of  a 
county,  shall  be  deemed  to  be  a  compliance  with  any  provision 
of  law  authorizing  or  requiring  such  paper  to  be  filed,  entered 
or  roeordod,  as  the  case  may  be,  in  the  office  of  the  clerk  of 
such  county.  The  term  county  clerk  when  used  in  relation  to 
conveyances  of  real  property  or  the  filing  or  recording  of  instru- 
ments which  are  or  may  be  filed  in  the  office  of  the  register  of 
a  county,  shall  include  the  register  of  each  county  in  which 
there  is  a  register. 

S  43.  Seal  of  court,  public  ofBoer  or  eorporatlou. 

A  seal  of  a  court,  public  officer  or  corporation  may  be  im- 
pressed directly  upon  the  instrument  or  writing  to  be  sealed,  or 
upon  wafer,  wax  or  other  adhesive  substance  affixed  thereto, 
or  upon  paper,  or  other  similar"  substance  affixed  thereto  by 
mucilage  or  other  adhesive  substance. 
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I  44.  Sealt  private. 

The  private  seal  of  a  person,  other  than  a  corporation,  to  any 
instrument  or  writing  shall  consist  of  a  wafer,  wax  or  other 
similar  adhesive  substance  affixed  thereto,  or  of  paper  or  other 
similar  substance  affixed  thereto,  by  mucilage  or  other  adhesive 
substance,  or  of  the  word  **  seal,"  or  the  letters  "  L.'  S.,**  opposite 
the  signature. 

i   45.   Seal,  private  an  corporate  Meal. 

An  instrument  or  writing  duly  executed,  in  the  corporate  name 
of  a  corporation,  which  shall  not  have  adopted  a  corporate  seal, 
by  the  proper  officers  of  the  corporation  under  their  private 
seals,  shall  be  deemed  to  have  been  executed  under  the  corporate 
seal. 

I  46.  Slffnatnre. 

The  term  signature  includes  any  memorandum,  mark  or  sign, 
written  or  placed  upon  any  instrument  or  writing  with  intent  to 
execute  or  authenticate  such  instrument  or  writing. 

I   47.   State. 

The  term  state,  when  used  generally  to  include  every  state  of 
the  United  States,  includes  also  every  territory  of  the  United 
States  and  the  District  of  Columbia. 

f  48.  Tense,  prenent. 

Words  in  the  present  tense  include  the  future. 

I   49.  Territory. 

The  term  territory  when  used  generally  to  include  every  terri- 
tory of  the  United  States,  includes  also  the  District  of  Columbia. 

I  60.  Time,  compatation. 

Time  shall  continue  to  be  computed  in  this  state  according  to 
the  Gregorian  or  new  style.  The  first  day  of  each  year  after 
the  year  seventeen  hundred  and  flfty-two  is  the  first  day  of 
January,  according  to  such  style. 

I   51.  Tline,   niffht. 

Night  time  includes  the  time  from  sunset  to  sunrise. 

I  62.  Time,   standard. 

The  standard  time  throughout  this  state  is  that  of  the  seventy- 
fifth  meridian  of  longitude  west  from  Greenwich,  and  all  courts 
and  public  officers,  and  legal  and  official  proceedings,  shall  be 
regulated  thereby.^ 

i  68.  Time,  nse  of  standard. 

Any  act  required  by  or  in  pursuance  of  law  to  be  performed  at 
or  within  a  prescribed  time,  shall  be  performed  according  to  the 
Standard  time. 
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i  64.  Village. 

The  term  Tillage  means  an  incorporated  village. 

I  56.  'Women. 

The  term  women  includes  girls. 

f  66.  W^ritlnar  and  written. 

The  terms  writing  and  written  include  every  legible  repre- 
sentation of  letters  upon  a  material  substance,  except  when  ap- 
plied to  the  signature  of  an  instrum^t. 

{  67.   Year,  conAmon  and  leap. 

For  the  purpose  of  computing  and  reckoning  the  days  of  the 
year  in  the  same  regular  course  in  the  future,  every  year,  the 
number  of  which  in  the  Christian  era  is  a  multiple  of  four,  is 
a  bissextile  or  leap  year  consisting  of  three  hundred  and  sixty- 
six  days,  unless  such  number  of  the  year  is  a  multiple  of  one 
hundred  and  the  first  two  figures  thereof  treated  as  a  separate 
numl>er  is  not  a  multiple  of  four,  and  every  year  which  is  not 
a  leap  year  is  a  common  year  consisting  of  three  hundred  and 
sixty-five  days. 

I  68.  Year  In  statute,  contraet  and  pn1»Uo  or  private  In- 
strument. 

The  term  year  in  a  statute,  contract,  or  any  public  or  private 

instrument,   means   three   hundred   and  sixty-five  days,   but   the 

added   day  of  a  leap  year  and   the  day   immediately  preceding 

shall  for  the  purpose  of  such  computation  be  counted  as  one  day. 

In  a  statute,  contract  or  public  or  private  instrument,  the  term 

year  means  twelve  months,  the  term  half  year,  six  months,  and 

the  term  a  quarter  of  a  year,  three  months. 


article:  8. 

Ancient  Sfatules  and  Resolufions. 

See.    70.   Rfntnten   of  Enf^land   and  Qreat  Britain  loopentime  In  this  state. 

71.  ActB  of  the  leirifllature  of  the  colony  of  New  York  Inoperatlre. 

72.  ReRolntfona  of   iho.   congress  of   the   colonj  and   th«  conyentlon   of 

New  York  inoperatlre. 

I  70.  Statutes  of  Eufrland  and  Great  BrUaim  flnoperatlwe 
in  thiu  Mtate. 

A  statute  of  England  or  Great  Britain  shall  not  be  deemed 
to  have  had  any  force  or  effect  in  this  state  sinee  Hay  fart, 
seventeen  hundred  and  eighty-eight. 

I  71.  Acta  of  the  leflialature  of  the  eolonr  of  !few  Torlc 
Inoperative. 

Acts  of  the  legislature  of  the  colony  of  New  York  shall  not 
bo  doomed  to  have  had  any  force  or  effect  in  this  state  since 
December  twenty-ninth,  oiphtoon   hundred  and  twenty-eight. 
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I  72.  R«sol«tloas  off  the  congrre**  of  tbe  colony  and  the 
convention  of  New  York  Inoperative. 

The  resolutions  of  the  congress  of  the  colony  of  New  York  and 
of  the  convention  of  the  state  of  New  York,  shall  not  be  deemed 
to  be  the  laws  of  this  state  hereafter. 


ARTICLB   4. 

References,   Titles  and  Head   ^totes. 

Sec.   80.  References  to  repealed   provisions. 
81.  Titles    and   head   noteb. 

i  80.  References  to    repealed   provision*. 

If  any  proyision  of  a  law  l)e  repealed  and.  in  Substance,  re- 
enacted,  a  reference  in  any  law  tu  such  repealed  provision  shall 
be  deemed  a  reference  to  such  re-enacted  provision. 

i  81.  Titles  and  head  notes. 

If  the  title  of  any  article  or  other  division  of  a  statute,  or 
the  head  note  of  a  section  shall  be  amended  or  repealed  in  the 
body  of  the  statute,  or  if  a  new  article  or  other  division  having 
a  title,  or  a  new  8ection  having  a  new  head  note  be  added  to 
a  statute,  the  corresponding  title  or  head  note,  if  any,  in  an 
abstract  of  contents  at  the  beginning  of  the  article  or  other 
division  of  the  statute  shall  be  deemed  to  be  correspondingly 
amended  or  repealed,  although  there  be  no  express  reference 
thereto. 

ARTICLE   S. 

Effect  of  Repeals, 

Sec.   90.  Effect   of   the   repeal   of   a   repealing   statute. 

01.  Effect  of  the  repeal  of  a   statute  npon  amendments  thereof. 

02.  Effect   of    the    repeal    of   an    amending   statute. 

03.  Effect  of  rei>eallng  statute  upon   exiHtlng  rights. 

04.  Effect   of   repealing   statute   upon   pending   actions  and   proceedings. 
95.  Effect   of   the   repeal   of   a   statute   by   another   statute   substantially 

re-enact  big  the  former. 
90.  Effect  of  hyphen  in  schedule  of  repeals. 

f  90.  Effect  of  the  repeal  of  ii  repeallngr  statute. 

The  repeal  hereafter  or  by  this  chapter  of  any  provision  of  a 
statute,  which  repeals  any  provision  of  a  prior  statute,  does  not 
revive  such  prior  provision. 

I  91.  Effect  off  the  repeal  of  a  statute  npon  amendments 
thereof. 

The  repeal  by  the  Consolidated  Laws  of  a  statute  includes  a 
statute  amendatory  of  the  statute  repealed. 
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Iftwi  of  Cbaptor  Sectloo 

1828 21 2.16  (2d  Meet) 

1830 320 65-67 

1848 197 1 

1849 261 All 

1857 536 3 

1865 146 AU 

1870 870 AU 

1872 544 All 

1873 577 All 

1873 639 All 

1874 321 All 

1875 27 All 

1876 448 29,    788.    960 

1877 410 1.    *^   176,   214. 

1877 46G 27 

1S80 178 1,    pt.    adding   |    .3343.    buInIii.    6-8,    IS,    17, 

21-24    to  T.    1876,   Ch.    448 

1881... 30 All 

1881 442 ftr..'>-957 

1881 676 261,   .'>00,   718.   suWs.  9-15 

1882., 384 1,    pt.    oinendlng    L.    1881,   Ch.    076,    |    718» 

miMfl.   0-15 

1883 372 All 

1884 14 All 

1886 21 20 

1887 289 All 

1892 677 All,  except  last  flentenoe  of  |  24 

2894 447 All 

\1894 448 All 

1895 603 All 

1897 614 1 ,   except   part   providing   that  public  offices 

.  shall  be  kept  open  on  all  week  days:  2.  3 

'1902 39 '. . . .  1,    oxcopt    part    provldlnie   that   public   offices 

shall  be  kt'pt  open  on  all  week  days 

9^     1907 800 All 
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DECISIONS 


/ 


1/ 


DECISIONS. 


To  and  including  208   N.   Y.   42:  155   App.   Div.   128;   80   Misc.   32: 

140  N.  Y.  Supp.  1024. 


Title. 
N.  Y.  86-861. 

Hun.  15-668. 
Daly.  10-148. 
1. 

Misc.  80-810. 
4. 

N.  Y.  S8-126:  72-149:  78-28;  76- 
528;     77-l.'5C,     540;     »4-342 ; 
203-483: 
Hun.  12-144;  13-451;  17-160;  81- 

617. 
Misc.  16-618. 
N.  Y.  Supp.  20-1106. 

*N.  Y.  88-168. 
Ml80.  19-184. 
N.  Y.   Supp.   124-876. 
Abb.  N.  C.  80-59.  n. 


N.  Y.  08-511. 
Misc.  19-503 ;  42-621. 
23. 

N.  Y.  88-611. 

Civ.  Proc.  19-446 :  22-105. 
N.  Y.  Super.  47-271. 
How.  62-76. 


N.  Y.  88-611;   188-55. 
N.  Y.  Supp.  100-885. 
App.    U^Y.   115-309. 
Iklisc.  57-32. 
Civ.  Proc.  19-446. 
25. 

N.  Y.  189-148. 

Misc.  58-544. 

N.  Y.  Supp.  103-713. 


N.  Y.  90-521:   139-143. 

App.    Wv.     144-146,    148;  150- 

Misc'  46-465;    54-38.    469;   63- 

33,    376;    70-509. 
N.    Y.    Snpp.    104-497:    106-9 ; 
117-300;    127-713;    128-846; 
186-435. 
84* 

N.   Y.  111-362;   116-185. 
Abb.    N.   C.   4-»56. 
37. 

N.    Y.    148-227. 
Hun.  29-12. 
App.    I)!v.    99-30.   31. 
N.  Y.  Supp.  90-711. 
39. 

Misc.    66-486. 

38.  991 


45. 

N.  Y.  21-336. 
App.  DIv.   117-112. 
N.  Y.  Supp.  102-874. 
52. 

N.   Y.  189-143. 

Hun.  34-138. 

App.   DIv.   95-25. 

Misc.     5-365;     44-266;     54-38 

63-36,  376;  70-510. 
N.     Y.     Simp.    88-509:    89-910: 

104-497. 
Civ.  Proc.  14-47. 
58. 
App.    DIv.   95-25;   144-147. 
Misc.  25-190,  2U0;  54-38. 
N.  Y.   Supp.  88-509;   104-497. 
56. 

N.  Y.  52-409;  55-641;  69-96;  77- 

272;    139-143. 
Hun,  14-252,  588;  18-49. 
App.    Div.    7-347;    99-60;    104- 

587,  593;  115-348. 
Misc.    29-555. 

N.   Y.   Supp.  90-657;  93-883. 
Civ.    Proc.    5-26;    21-42.    336. 
N.   Y.   Super.  44-581;  45-681. 
60, 

Misc.    68-83. 
65. 

Hun,   15-875. 
App.   DIv.  13-605;  70-418. 
Misc.   14-188;   38-99;   68-83. 
N.     Y.     Supp.     75-128;     77-155 

129-227;    131-549. 
Olv.  Proc.   17-86. 
N.  Y.  Super.  60-61. 
68. 

N.    Y.    112-157. 

Hiin,  12-110;  51-506. 

App.  DIv.  8-611;  20-320:  9.3-618; 

95-03;{  :    1 06-6 13:    1 25-.'i4  4. 
N.   Y.    Supp.   109-101 S. 
Misc.     12-113;    26-600;    68-83; 

71-r,41. 
Civ.  Proc.  14-288;  16-104. 
lOO. 

Hun,  30-166. 
102. 

N.  Y.  44-416:  60-546. 

Hun,  11-565;  19-615:  78-897:  92- 

413. 
App.  DIv.  52-278. 
^lisf.   24-3(^8  :  58-r>50. 


/ 


/ 


/ 


NOTES. 


N.  Y.   Supp.  65-382. 

ClV.  Proc.  17-399. 
108. 

N.  Y.  11-61;  125-542. 
IIO. 

Misc.  22-604. 
111. 

N.  Y.  105-529:  111-584;  117- 
623;  150-50;  201-111. 

Hun.  43-287;  58-4;  70-464;  84- 
338. 

App.  Div.  46-157;  182-464; 
187-348. 

Misc.    27-24;    29-250;    71-633. 

N.  Y.  SupD.  57-010;  60-406;  «1- 
760;  116-839;  122-9;  130- 
799. 

St.  Rfcp'r.  26-733. 

Civ.  Proc.  14-2g. 

Abb.   N.  C.   18-220. 

N.  t.  Auu.  Cm,  7-209.  254. 
118. 

Misc.  33-378. 
126. 

App.    DIv.    130-366. 

N.    Y.    Supp.   124-60. 
181. 

Civ.  Proc.  4-146. 
182. 

Hun.  45-179. 
184. 

Hnn.  64-213. 

N.  Y.  Super.  65-468. 
130. 

Misc.  6-251. 

N.   Y.   Super.  55-468. 
140. 

Hun,  20-554. 

App.  DIv.  62-283:  77-416;  87- 
495 

MIsc'  54-26. 

N.  Y.  Supp.  70-1117;  105-401. 

How.     55-136;    56-381;    58-171; 
50-131. 
150. 

N.  Y.  67-237. 

Hun,  7H-81. 

App.    DIv.   21-5;  62-283. 

N.  Y.  Supp.  47-455:  70-1117. 

N.  Y.  Ann.  Cas.  0-242. 
151. 

App.   DIv.  21-4. 

N.  Y.  Supp.  47-454. 

Johns.  6-121.    ■ 
152. 

App.  DIv.  21-5. 

N.   Y.  Supp.  47-454. 
153. 

Sandf.  1-686. 
154. 

N.  Y.  81-255. 
155. 

App.   Dlr.  21-2,  5;  61-170. 

N.  Y.  Supp.  70-403. 

How.  57-100. 
157. 

N.    Y.   84-445:    111-584. 


Misc.    50-511. 

N.  Y.  Supp.  U9-153. 
158. 

N.  Y.  84-445. 

App.   DIv.  61-170. 

Misc.  30-750;  46-202. 

N.   Y.  Supp.   70HVM. 
160. 

Misc.  45-202. 

N.  Y.  Supp.  70-403. 

N.  Y.  Ann.  Cas.  10-173. 
161. 

Misc.   72-381. 

Barb.  6-469. 
162. 

App.    Dlv.    18-129;    30-192;    38- 
552. 

Misc.  24-228. 

N.  Y.  -Supp.  40-720;  51-305;  1(8- 
1000. 

Abb.   N.   C.   15-185. 


App.  Dlv.   18-129. 


App.  DIv.  18-138t. 

App.  Dlv.  18-129; 

N.  Y.  Supp.  45-720. 
167. 

Hun.  15-428. 
170. 

Misc.  45-900. 

Abb.  N.  C.  15-185. 
171. 

App.   Dlv.  21-2. 

N.  Y.  Supp.  47-454. 

How.  22-91. 

Cow.  6-732. 
172. 

N.  Y.  11-61. 

How.  58-281.  • 

173. 

Misc.  14-546. 
lOO. 

N*  Y.  46-358:  47-634;  Kl-81:  ««- 
343;  81-307:  88-576;  lOS-165: 
110-661;  112-410:  114-500: 
110-408.  062;  121-160:  185- 
248:  1.38-147;  l4i»-329:  141- 
95:  145-540;  140-187;  150-382: 
151-178:  152-436:  158HI31: 
155-139,  255.  809.  828»  444: 
156-322.  468;  158-600:  159- 
148:  162-266,  310;  181-03. 
391;  187-93.  321;  188-185  i 
197-48.  393;  198-195;  199- 
255;  200^04;  2O4-0,  239; 
207-480. 

App.  DIv.  80-154:  98-606;  95- 
105;  10O-228;  111-280;  126- 
76;   14.3-949. 

Misc.  12-407. 

N.  Y.  Supp.  80-552 ;  88-564  ; 
107-455:  108-648. 

N.  Y.  Ann.  Cas.  5-100;  T-127; 
8-255. 
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Snbd.  1. 

N.  y.  34-355;  45-687:  46-588; 
4T-40.  507;  50-U83;  W5-25U,  aOb; 
07-555;     tkH-37l{;     T:1-38*J;     74- 


402;     lJ8-l«2.     B50;     94-246; 

104-200.     641,     03d;     X05-58; 

107-579:    100-649;    124-110; 

128-97  ;      130-600  ;      1B&«64  ; 

141-8T8;    143-675:    145^^48; 

150-12Q,  395  ;   151-557  ;   162- 

520;    lK3«457;    155-102,    255, 

809.    441 ;    150-648  ;    167*31  : 

158-129 ;    150-148  ;     160-814. 

458,  5T0;    161*120 ;   162-816; 

163-88  ;     165^264  :     166*286  ; 

ier-888,    500;    168-264,    400; 

iaB-40Q;   lTO-185. 
Hun,  22-589. 

App.    Div.   59-189:    186-688. 
Abb.  N.  C.  27-13. 
N.  Y.  Ann.  Cat.  4-288. 
Snbd.  2. 

N.  Y.  119-154:  121-68;  125-721: 

128-98:       187-489:       l!S8-440: 

155-100.  617:  166-169,  316.  451; 

lOO-l.    .330:    161-113:   164-114; 

167-500;    169-336;   180-88. 
App.   1)1  V.  99-629. 
N.  Y.  Snpp.  91-138. 
St.   Rep'r.  39-974. 
101. 

N.    Y.    77-432:    98-660;    1O8-150; 

107-645;       117-77;       126-703: 

134-322;      140-329;      141-37:^: 

157-367:       158-87:       159-865: 

100-889  ;    168-83  ;     169-427  ; 

181-391 ;    182-285 ;    183-273 ; 

184-157:    187-93,    321;    188- 

185;  207-480. 
Hun.  80-177. 
App.    DlT.    11-524;    14-19;    94- 

613;  126-76. 
Ml8C.  16-363:^41-88. 
N.  Y.  Supp.  167-455. 
N.  Y.  Ann.  Cas.  8-255. 
S«bd.  1. 

N.  Y.  101-18:  124-114;  126-341: 

149-186;   157-31. 
Hun.  84-580. 

N.  Y.  Ann.  Cas.  7-30,  127:  8-251. 
8«bd.  2. 

N.     Y.     100-102:     160-222.     278; 

151-51,  171,  551;  162-212:  155- 

617;    157-306;    158-161,   258; 

160-370:      162-315:       164-56T: 

180-88:    194-310;    201-217. 
App.    DIv.    23-441:    54-1  5.t;    92- 

613;    124-370;    137-670. 
Mi«c.  33-188;  69-.<<ll. 
N.     Y.     Supp.     66-411;    67-216; 

122-476;   126-635. 
Jr.  Y.  Ann.  Cas.  5-189;  7-29,  229; 

8-247. 
Snbd.  8. 

N.    Y.    81-128:    89-357:    92-6.S1: 

100-102 ;      108-518 : .     11  0-«52.m. 


662:     111^580;     114-145.     k 
i:fia-65U;     164-199,    21T:     iTV^ 
160;     169-245;     161-120;     162-^ 
316;  169-427. 

App.    Uiv.    95-350. 

HI.   ItepT.  6-721. 

Civ.  rroc.  A4i-4U0. 
Sabd.4,  .    _ 

N.  V.  150-219;  15»-417;  168- 
223;  165-322;  160-39;  161'-59. 
90;  162-316;  166-168;  169- 
37i  ;  17l-6i9 ;  183-878. 

App.  DIV.  77-913, 

N.  Y.  Ann.  Cas.  7-231,  &. 
102 

N."  Y.  174-286. 
194* 

S.  Y.  80-402;  131*137$  133- 
620;   18i-285. 

tiiin.  22-528, 

App.  Dlv.  66-319;  90-408;  05- 
50;  lCKI-228:  114-104;  lil4- 
259;  188-296;  149-806.      ^ 

N.  y.  Sui2p.  72-705:  86-175;  87- 
793;  iat4-267. 
217. 

N.  Y.  70-48:  158-487  :  200-202. 

App.   Div.   117-822;  137-793. 

Iliin.  51-,'>05:  76-478;  88-593. 

Misc.   30-345. 

N.  Y.  Supp.  84-891;  122-664; 
124-133 

Abb.  N.'c*.  20-261(  31-466,  n. 

N.   Y.   Ann.  Cas.  6-358. 
220. 

X.   Y.   126-495;   197-437. 

App.   Dlv.  07-668:  150-T82. 

Misc.   52-14. 

N.    Y.    Supp.   00-490. 

N.  Y.  Ann.  Cas.  T-229. 
229. 

App.  DIv.  50-477. 

Misc.  23-16. 
231 

App.  Dlv.  52-686;  84-632;   112- 
901:     119-{)14:     126-104,     m\: 
1.11-927;    132-944:     1.S7-980; 
148-916;  148-900;  151-949. 
232. 

N.  Y.  147-78:  140-193:  1^1-210. 

App.  DlT.  87-546;  117-156;  122- 

MiRc' 28-16. 

N.   Y.    Supp.    102-374;    106-747. 
284. 

N.    Y.   Supp.    131-733. 

App.    Div.    147-88. 
235. 

N.  Y.  55-150;  73-82;  74-448:  84- 
1;  140-194. 

M^^c.   61-531. 
230. 

App.  Div.  09-30. 

N.    Y.   Supp.   00-711. 
241. 

N.   Y.   121-679. 

nun,   46-408. 

Anp.    Div.    .1-107:   68-564. 

Misc.  6-577;   65-lfs. 
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N.    Y.    Supp.    74-241;    110-825. 
^<:iv.  Proc.  1»-91;  21-10. 

"  N.   Y.   187-4S(;. 

Aijp.  Div.  1U5-233. 

Misc.    15-499;    ;mI-59  :    74-553. 

A  pp.   Dlv.   154-147. 
Subd.  5. 

N.    Y.   Supp.    72-023:    133-9. 

N.'  Y.  186-82  :  192-47  ;  204-499. 
A  pp.  Dlv.  46-153  :  79-284  ;  105- 

233;   110-525;   119-756     124- 

82;    143-873. 
Misc.     «2-o9;     04-575;     05-14N: 

«0"445  :   fW-619,   039  ;   7:j-500. 
^  502 ;  77-543. 
N.    Y.    Supp.    «1-149;    SW-1016: 

104-527;   10H-;i64;  119-1089; 

J21-flO;      124-818:      125-490; 

120-208;     131-22.     62;     137- 

205. 

N.  Y.   192-415. 

App     Div.    134-570. 

Migc.  54-519. 
200. 

MlfeC.  00-240. 
207. 

N.    Y.    157-421. 
20K. 

o.^^PP-    ^*^-    184-570;    138-173. 
App.    nir.    10.'5-235:    120-520 


N.  Y.  Supp.  11O-405:  124-818. 
Mil 
271. 


Misc.    07 


pp. 
-65. 


App.   Dlv.   54-430. 
272. 

Misc.    05-118. 
273 

App.  Div.  45-577. 
274. 

Anp.    Div.    12K-751. 

Misc.    23-027;    74-123,    126. 

N.    Y.    Rupp.    97-510;    11.3-233 
131-221. 
275. 

App.   Dlv.  01-251  ;   112-874. 

X.  Y.   Supp.  70-451. 
279. 

Misc.   03-36,   376;   70-510. 
2HO. 

N.    Y.    Supp.    87-786. 
281. 

Misc.     02-59;     00-470;     07-64 
74-553. 

N.  Y.  Supp.  115-1071;  124-SlS 
133-9. 
284. 

N.    Y.    Supp.    87-786. 
286. 

N.   Y.    Supp.   98-83. 
291. 

.N.   Y.   Supp.   87-962. 
308. 

Misc.    00-571. 
30». 

-Misc.  00-571. 


315. 

N.  Y.  87-197 ;  207-297. 

Api).      Div.      m>-254  ;      1O3-406 : 

120-813;    154-148. 
Misc.     ll-««7;     12-653:     13-4HS: 
15-442;     10-340:     19-101.    WX^\ 
20-227;  3:i-737;  60-619,   622. 
N.   Y.  Supp.  08-399:  74-620;  S»- 
288;    91-765;    101-295;    105- 
916:    122-211.   214. 
Civ.   Proc.  5-197. 
Alib.   N.   C.   19-189:  20-293;   26- 

344. 
X.   Y.'  Ann.  Cas.  4-201. 
Sabd.  1. 

Apii.    Div.   127'-365. 

Misc.   2-100:  4-598:   18-379:    1»-  . 

101:    28-113:    54-122. 
N.  Y.  Supp.  104-510;  113-628. 
St.    Rep'r.    15-400:    17-H56:    49- 

703. 
Civ.   Pro<».   8-62. 
Abh.  N.  C.  25-404;  28-429. 
How.  Pr.  N.  S.  2-21. 
Svbd.  2. 

N.   Y.   152-584. 
Misc.  29-285:   52-463. 
N.    Y.    Supp.    69^469:    102-497: 
140-429. 
310. 
N.    Y.   297-207. 
App.  Dlv.  09-254:  154-142.   14.<^, 

154. 
Misc.     1O-340:     19-595;     2.8-113: 

30-865:  54.12.x 
N.     Y.     Supp.     44-314  ;     74-620. 

927;    188-983. 
St.  Rep'r.  17-854. 
Abb.    X.    O.    19-189:   29-244. 
X.  Y.  Ann.  Caa.  4-200. 
Svbd.  1. 

App.    Dlv.    127-.^40. 

Misc.  18-196;  52-463. 

St.    Rep'r.    18-920;    40-570;    40- 

753. 
Civ.  Proc.  8-654. 
317. 

Misc.  10-340:  28-113;  40-241. 
X.  Y.   Supp.  :t2-388. 
318. 

Misc.   28-113. 
X.    Y.   Supp.  97-1008. 
319. 

II  im,  34-241. 
App.  Dlv.  38-31. 
N.  y.  Supp.  97-1008. 
321 

MlbC.   12-64. 
N.   Y.  Super.  53-178. 
322. 

Misc.   45-574. 
323. 

Flun,  31-563. 

Misc.   1 0-552 ;   39-207;    K2-.'»21  : 
OO-:{fi0. 

X.    Y.    Sunp.    97-100K:    102-561: 
113-633;    i:t8-1088. 
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324. 

Misc.    45-574. 

N.  Y.   Siipp.  106-1032. 
325. 

N.  Y.  Ann.  Cas.  4-48. 
327. 

App.  Div.  76-223. 
330. 

Misc.  27-494. 
331. 

N.    Y.   138-219. 

App.  Div.  7-538. 
33ft. 

N.  Y.  K7.400. 

App.   IHv.   154-132. 

Hun,  31-215. 
330. 

MUc.  22-240. 

N.  Y.  172-519. 

Ilnn.  2»-(M7. 

App.    Div.    HUIKO:    134-34. 

MUc.  20-288:  30-310. 
Sabd.  1. 

App.   Div.  75-279. 

N.  Y.  Siipp.  78-163. 
Snbcl.  4. 

Misc.  4«-606. 

N.   Y.  Supp.  96-558. 

330. 

N.   Y.  174-286. 
App.  Div.  154-132. 
N.   Y.  Supp.  «0-467;  101-295. 
340. 

N.    Y.    14S-416:    157*301;    175- 

130;  170-1. 
Hun.  24-550;  05-489. 
App.    Div.   30-li8;    57-6;   «O-460; 

H4t-:W3:       121-920;      125-7r>;{; 

127-425:    i3«-irn. 
Misc.    44-83;    O4-120;    65-367; 

73-444. 
N.     Y.     Supp.    18-342;    81-452; 

111-645;   120-431.  618;   13,3- 

482. 
St.  Uep'r.  45-368. 
Snbd.  1. 

N    Y    1 22-89 

Hnn.' 28-480:' 30-230:  46-76;  56- 

280;  64-550;  60-552. 
App.   Div.  20-4. 
St.    KepT.    28-446;    30-221;    46- 

514. 
Civ.  Proc.  15-170. 
Svbd.  2. 

.Misc.  33-689. 
Svbd.  3. 

X.    Y.   80-612:   111-544. 
Hun.  38-G33:  41-596:   70-544. 
Apt).     Div.    16-01S:    4#-r.04;    6K- 

443;    81-386;    127-425;    141- 

Ml.sc.   5-06:   68-424.  _,    ^^^ 

N.     Y.     f<npp.     01-11 IV     73-411; 

110-847;    125-44,    758;    130- 

451. 
St.  Hep' P.  17-444. 


Snbd.  4. 

N.    Y.   51-378;  57-286. 

Hun.   37-308;  83-286. 

App.   Div.  8-400:  16-499;  33-115 

N.   Y.   JSupp.  31-942;  44-003. 
341. 

Hun,  34-602. 

App.  Div.  20-167  ;  86-633  ;  121- 
U20;   125-T5:J;  127-426. 

Misc.  16-5:  25-191;  28-578;  31- 
453;   41-170. 

N.  Y.  Supp.  54-105;  64-483: 
111-645. 

Civ.  Proc.  6-348. 
342. 

N.   Y.   137-517. 

App.  Div.  10-348;  05-25. 

N.  Y.  Supp.  88-509. 
344. 

Misc.  12-406. 
347. 

App.    Div.   86-633. 

MIhc.    25-180:    33-589. 
348. 

N.    Y.    176-1. 

Hun.  24-548;  40-66;  64-552:  87- 
537. 

App.  Div.  16-618;  30-170;  43- 
.151. 

Misc.  23-239;   73-76.   444. 

N.  Y.  Supp.  44-1057:  51-880:  r..%- 
692  ;  60-178  ;  120-431  :  133- 
482. 

St.   Rop*r.   11-79;   15-539. 
349. 

App.   Div.  29-439. 

Abb.  N.  C.  7-143. 
352. 

N.   y.   Supp.  96-381. 

Civ.  Proc.  19-372. 
353. 

App.  Div.  17-598. 
354. 

App.    Div.   88-166. 

N.  Y.  Supp.  82-514. 

N.  Y.  Super.  45-62. 
366. 

App.  Div.  57-543. 

N.   Y.   Supp.  67-1035. 
362. 

N.    Y.    76-108:    86-575;    178-'J?!V 

Add.    DIv.  43-222;   82-575;    114- 

N.  Y.  Supp.  60-17:  81-579;  115- 
1071;  140-648,  787. 
Sabd.  1. 

Hun.  37-548. 

N.    Y.    Supi).    i:W-482. 

riv.   Proc.  14-425. 

Abb.   X.   r.   l«-408. 

X.    Y.    24M-485. 
.'164. 

N.  Y.  Supp.  140-787. 
365. 

X.    V.    86-64:    134-141. 

Hun.  27-264;  42-376. 


905 


^x 


NOTBS. 


App.  DIt.  4-318;  12-109;  9H~ 
170;  93-195;  110-58;  141- 
861. 

Misc.   18-587;  67-440;  70-832. 

N.     Y.    Supp.    56-704;    H7-5t»a ; 
100-929;    119-713;    120-781. 
300. 

Misc.   15-438;  24-197;  70-882. 

3or. 

N.   Y.  86-64. 
308. 

N.  Y.  86-64;  138-26;  157-57^; 
102-220. 

Hud.  27-164;  42-376;  06-328;  85- 
569. 

App.  Dlv.  12-115;  17-255;  23- 
12;  38-170;  39-105;  41-10;  43- 
223;  57-187;  1 10-006 ;  127- 
272;  137-836:  140-206. 

Misc.  22-470;  50-435;  61-487; 
04-588  »  »  • 

N.  Y.  Supp.  49-469;  50-791;  08- 
270 ;        ^0O-547 ;        122-581 ; 
132-1092. 
369. 

N.    Y.    71-250;    80-581;    137-591; 
102-219;    187-105. 

Hun,    61-227;    63-50:    66-32a 

App.  Dlv.  1-254:  12-113:  21-14; 
42-352;  67-187:  62-3i'9;  80- 
490;  9i)-450;  03-25.  196;  04- 
194;    115-04;    122-S6:< ;    127- 

272;  138-587;  143-898;  207- 

492. 
Misc.  "13-537:    19-290;   63-1.^5; 

55-149;  01-487. 
N.   Y.   Snnp.   47-2S0:  68-260:  70- 

737  ;  81-111  ;8«-S96  ;  87-1011  ; 

107-835 :    111 -569  ;    1 18-954  ; 

125-502;  128-529. 
370. 

N.  Y.  64-377,  631;  61-.-,2:  71-.SR0; 

74-240:  94-235:  lOl-Or.O:   110- 

37;   139-442;    187-105. 
Hnn,   7-622;  57-482;  79-461;  80- 

609. 
App.  Dlv.   1-415:  21-141;  38-133: 

42-352:     4;{-222:     «2-3»4:     HH- 

1S7:     99-463.     598;     9,5-176 ; 

122-863;    132-123;    138-587; 

143-598. 
Misc.  5.>-149;  61-487. 
N.  Y.  Siijip.  47-281:  50-G17;  TO- 

740:    sr-5C58:    101-952;    197- 

835;   113-054;   110-582;   128- 

529;    132-523. 
St.    Repr.    32-814;  88-6;   58-713. 
N.    Y.   Super.   49-171. 
N.  Y.  Aon.  Cas.  9-344. 
Snbd.  1. 
N.     Y.    103-637;    133-183;    143- 

Abb.  *N.    C.    25-291. 
Snbd.  2. 

N.  Y.  84-215:   10.1-637, 
App.    Dlv.   80-490, 


Snbd.  3. 

X.   Y.  82-308;  140-S49;  148-637. 
App.    Dlv.   90-4T1. 
St.  liep'r.  47-860. 
Abb.  N.  C.  26-291. 
371. 
N.  Y.  72-94;  116-84;  807-243. 

492 
Hun,  80-288. 
App.     Dlv.     12-115:     41-10:    42- 

352;     70-397;    80-468;     98-26: 

113-669;    12T-272;    189-653; 

142-791  :    148-163. 
Misc.   50-438;   63-186;   61-487; 

70>-332 
N.    Y.   Supp.   60-791:  69-70:  «6- 

896;  100-547;  113-954;   132- 

523,   1092. 

N.    Y.    74-240:    110-37:    144-657. 
Hun,  8-268;  70-461;  80-288. 
App.     Dlv.     12-109.     115;     41-10 

42-352;  48-232:  64-42:  70-:tt7 

99-463 ;        98-26 ;        122-866 

139-653;    148-16.^. 
Misc.      69-438;      61-487;      70- 

332. 
N.    Y."  Supp.   29-321:   6S-^;   69- 

70:     69-12;     86-896;     87-563; 

199-547  ;     1 13-954  ;     132-523, 

1092. 

St.  Uep'r.  4-894;  14-134;  36-191: 

62-379;  5.1-713. 
Civ.    Proc.   29-259. 
N.  Y.  Super.  56-594. 
Subd.  1. 

N.  Y.  74-216;  161-642. 
Misc.  8-597. 
St.  Hep'r.  17-257. 
373. 

N.    Y.  94-309:   116-570. 

II un,  42-22.-.,  376. 

App.     Div.     4-315:    86-135;     89- 

105;  89-498;   14^-498. 
Misc.   22-47 u:   28-530. 
375. 
N.   Y.  95-617;   185-359. 
Hun.  22-228:  25-237;  26-173. 

App.  JUiv.  6K-l^;  93-196;  116- 

601:    124-298,   645;    126-210; 

139-220;   188-587. 
Misc.    11-385:   47-459;    49-438; 

53-138:   67-186. 
N.  Y.  Supp.  74-234  ;  87-563  ;  96- 

962;    100-647;    101-387;    192- 

454;    lOH-852;    109-83;    114- 

536. 
N.  Y.  Abd.  Cas.  6-159. 
376. 

N.    Y.    107-104;    121-626;     125- 

680;  144-498. 
Hun.  51-423:  70-4.^ 
App.    Dlv.    17-597:  28-92:  39-93: 

52-112.  116:  60-116;  89-608: 

107-133;    117-287;    143-149: 

150-463. 
Misc.    39-484;    45-484;    54-304; 

69-487. 
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>7.  Y.  Supp.  4S«305;  60-920;  e|K 
1002;  80-219:  CW-QIQ;  0«- 
775 ;  104-374 ;  128-503 ; 
127-623. 

St.  Bep'r.  ©-521. 

C&T.  Proc.  14-287. 

N.*  Y.   115-658. 

Miac.  68-489. 

Civ.  Proc.  14-297. 
878. 

N.  Y.  86-580. 

Hun,  26-178;  46-18. 

App.  Dlv.  6«-416  ;Tl 7-287. 

N.  Y.  Supp.  68-1002. 

Civ.  Proc.  44-207. 
878. 

N.   Y.  188-428;  l«>7-44. 

Hun,  60-844:  81-262. 

App.  Dlv.  1-414;  8-96;  68-196; 
114-64;  118-57. 

Ml»c.  18-588;  14-479  ;,  48-344. 

N.  Y.  Supp.  80-792;  84-488;  74- 
212;  84-20;  101-387;  108- 
963. 

St.   Uep'r.  68-516. 


N.    Y.   116-351;  184.14 1 ;  148- 

684  ;  183-408. 
Hun.   46-80;  84-306:  86-48;  81- 

553. 
App.    Dlv.    66-503;    83-490;    84- 

25:  OH-380:   106-17;  111-18; 

188-244;    188-458;    148-781; 

164t186. 
Misc.  7-446;  0-234. 
N.  Y.   Supp.  87-842,  961;   107- 

1047. 
8t.  Rep'r.  8-197. 
Civ.  Proc.  10-167. 
N.  Y.  Ann.  Cat.  1-200. 


N.  Y.  187-68;  188-296;  178-519; 

174-206. 
Hun,  7ft-307. 
App.    Dlv.    14-m-.    86H74;    41- 

ife;    88-676 :    100-473 ;    113- 

310;  123-244. 
Misc.  48-605  :  48-470 ;  67-449. 
N.   Y.   Supp.   08-710,  853;   107- 

1Q41. 
Civ.  Proc.  18-177. 
Abb.  N.  C.  28-140. 
382. 
N.  Y.  107-111:  116-85;  134-141; 

140-156;    152-520;    188-807; 

184-440:  20O-186. 
Hnn.  48-320:  44-307;  60-58;  60- 

219;  78-430;  86-48. 
App.    Dlv.    17-184;    48-396;    66- 

S93;  69-150;  62-60;  74-7;  83- 

170;   83-490:    100-473:    106- 

17;    118-261,     700;     125-418; 

132-453;    138-354;   148-140. 
MUc.    0-37:   0-718:    11-384:    15- 

558:    17-18v>:    21-rMS:    23-607; 

27-189;    30-281;    31-975;    39- 


484;  40-67,  685;  41-35;  48- 

71 ;  63-540  :  72-286. 
N.   Y.  Supp.  2-214;  30-288:  60- 

920;    66%6;    68-196;    69-170; 

70-592:    7Q-JB54;    80-219:    82- 

623;     87-842;    031;     94^-775; 

107-584;      109-787:      116-904' 

117-177;  126-848. 
St.  Rep'r.  9-718;  17-188;  23-607; 

28-189i    30-281:    81-875;    60- 

6l6 
OlY.  Proc.  18-356u 
Abb.  N.  C.  20-428;  22^461,  483. 
Daly,  10-31& 
Dem.  6-388. 
0iibd.  1. 
N.    Y.    46-806;    47-610:    64-416 

78-669;  89-334;  82-40;  86-284 

113-346;      116^854;      118-150 

118-220;      122-206;      128-298 

141-216;  1S2-S29. 
Bun.  2-94;   11-148;  20-467:  81- 

129;  88-356:   60-68:   63-614. 
App.  Dlv.  4-463:  7-464;  30-214. 
^    Ultc.   8-284;   68-541. 

St.    Rep*r.    17-390:    19-702;    81- 

481:  34-443:  87-570. 
Civ.  Proc.  18-274:  19-159. 
Abb.  N.  C.  28-479 ;  200-259. 
iabd.  2. 

N.  Y.  48-527:  148-7. 
Hun,  31-C20:  60-219. 
4P>      Div.      118-87;     117-797; 

188-351,  356;   141-908. 
Mise.  0-284  ;  30-482  :  67-869. 
N.  Y.  Supp.  80-222;  102-1062. 
St.  Rep'r.  38-852. 
0nbd.  3. 
N.    Y.   62-644;   67-351;    100-816; 

112-560;      118-150;      123-554; 

148-7. 
Hun.  28-254;  34-510;  37-277;  48- 

173;  60-13. 
Add,    Dlv.    6-685;    62-60;    96- 

^1 ;  138-351.  356  ;  148-678. 
Misc.  7-2 ;   63-541  ;  70-186. 
»•  Y.  Supp,  89-258 ;  128-190. 
Civ.  Proc.  83-233. 
N.  Y.   Super.  63-847. 
$abd.  4. 
App.  Dlv.  118-147. 
Misc.   34-661. 
$«bd.  6. 

N.    Y.    78-559:    87-160;    107-72. 

.308:     108-1.36;     116-351;     IIH- 

151;  142-537;  147-414;  108- 

269;  20.3-348. 
Hun,    33-534;    86-104.    252;    41- 

600:    63-138;    68-379;    70-518; 

83-649. 

Apn.  Dlv.  6-585;  40-19:  66-590: 
60-l.'S3:  74-7:  80-496:  80-l(«; 
93-331.  335:  96-322:  116- 
714:  139-900;  142-376;  144- 
811:   148-578. 

MlRC.  0-l()5  :  2:i-424  ;  40-59  ;  66- 
372;  78-350. 
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NOTES. 


N.   Y.   Snpp.   81-130;   83-15,   637; 

85-778  ;     12»-ri39  ;     120-892  ; 

132-560;  135-588;  130-778. 
St.    Rep'r.    17-196;    19-460;    »8- 

165;    30-594;    44-155;    5:6-312; 

53-619. 
Abb.  N.  C.  17-420. 
Subd.  7. 
N.  Y.  112-624. 
Hun,  42-629;  47-52;  66-276;  57- 

567;  65-362. 
App.   Div.   28-93;  62-60;   107- 

132;  160-463. 
Misc.  22-491;  27-211;  30-625. 
N.  Y.  Supp.  8-229;  27-438. 
St.  Rep'r.  3:i-344;  47-780. 
Civ.   Proc.   7-241;   18-357. 
383. 

N.    Y.    183-897;   105-254 ;    200- 

186. 
Him,   34-510:   49-368;   58-329. 
App.   DIv.  55-.554;   »4-2r> ;    128- 

391  ;  130-451 ;  142-792  ;  146- 

569. 
N.    Y.    Supp.    87-951;    105-325 ; 

138-894. 
St.  Rep'r.  84-519. 
Connoly.   2-822. 
N.  Y.  Ann.  Cas.  5-161. 
SnbcL  1. 

Misc.  7-680. 
Subd.  3. 
N.    Y.   79-404;   80-610;   156-657; 

168-246. 
App.    Dlv.    40-19;   71-472;   112- 

37;   120-616. 
Misc.  16-401;  84-62C. 
N.  Y.  Supp.  75-754. 
Subd.  4. 

N.   Y.   105-507. 

Hun.  47-28. 

N.  Y.  Supp  131-314. 

Subd.  5. 

N.    Y.   02-584;   03-522;   109-811; 

112-660;  128-227;  186-37. 
Hun,  52-384;  54-71;  91-552. 
App.    Dlv.    15-328;    24-418;    95- 

357;   119-588;  132-346;  134- 

384;    139-184,   450. 
Misc.    7-2;    70-136. 
N.   Y.    Supp.    119-98. 
St.  Rep'r.  31-473. 
Civ.  Proc.  14-249. 
N.  Y.  Ann.  Cas.  4-185. 
884 
N*  Y.  167-70. 
Hun.  24-82. 

App.  Div.  56-578;  69-319;  62-50. 
Misc.   41-485. 
N.  Y.  Supp.  67-428;  69-245;  70- 

857. 
Connoly,  2-619. 
Subd.  1. 
N.   Y.   85-383;   1O0-315. 
App.  Div.  5O-302. 
Misc.   2;i-2J«). 
St.   HepT.  31-472. 
Civ.    I'roc.  2r»-307. 


385. 

Hun.   49-368. 

App.   Div.  46-363;  75-83;   146- 

569. 
Misc.   27-23. 
N.  Y.  Supp.  67-910;  61-516;  T7- 

1078. 
Civ.  Proc.  20-67. 
Snbd.  X. 

N.  Y.  43-514. 

Misc.  27-24,  684 ;  62-630. 
Supp.   115-728. 
St.  Rep'r.  38-57a 
Civ.  Proc.  15-269;  29-67. 
886. 

N.   Y.   140-150;  188-408. 

Hun,  37-86. 

App.  Dlv.  5-."i88;  29-206;  49-194; 

63-485;   70-127  ;   147-217. 
Mi8c.  22-431;  24-729;  67-425. 
N.  Y.  Supp.  53-797;  66-869;  63- 

55:  f»-1059j  75-72;  88-920; 

11O-1045;  123-119;  131-1041. 
Civ.  I»roc.  7-282. 
Dem.  2-630. 

388a 

N.    Y.    126-200;    128-132:     138- 
617;  184-142;  142-1;  162-535: 

172-519;    183-397.   4U8 ;    lOO- 

69;    194-76;    200-260. 
Hun,  63-41,  342;  73-432;  76-380; 

83-650. 
App.    Div.    1-125;    6-76:    4S-19; 

74-7;    82-576;    93-108,    335; 

106-334  :     117-289 ;     119-147, 

508;    130-221;  138-80. 
Misc.     17-427;     24-156;     25-281. 

669  :  39-384  ;  41-35.  478  ;  46- 

320 ;  5CU330  ;  57-449  ;  63-540; 

64-(W0;  68-176;  73-302. 
N.  Y.  Supp.  53-300:  59-521;  76- 

864;  79-846;  85-1064;  86- 

10U9  ;  102-317  ;  104-151 ;  109- 

929;  114-356:  117-177:   118- 

1005 :        122-620  ;       123-629 ; 

129-892;   131-39;   187-54. 
St.  Rep'r.  16-46. 
Civ.  Proc.  21-102. 
Abb.  N.  C.  20-428:  81-418. 
389. 
N.  Y.  126-321. 

App.  Div.  142-792;  164-136. 
Misc.  31-644. 
390. 

N.  Y.  94-217. 

Hun.  66-20. 

App.   Dlv.  17-518;  66-07;   102- 

16;   109-528;   148-143;    164- 

137 
Misc.  6-36;  33-663. 
N.  Y.  Supp.  45-707:  68-206;  92- 

1012;    93-711;   96-338;    139- 

129. 
St.   Rep'r.  3-576. 
300a. 

App.      Dlv.      102-lC:      112-290: 

14.1-143:   14.*S-i».-7.    2."i8:    150- 

59. 
Misc.  41-522. 


NOTBS. 


N.    Y.     Supp.    85-32;    02-1003; 
127-411;   130-27;  133-970. 
SOI 

App.    DiV.    142-792. 

Hun.  H-455. 

N.    Y.   Supp.    93-711. 

Week.  Dig.  12-233. 
8d2. 

N.  Y.  61-407  ;  183-408. 

Hun,   04-5«:   70-24;   8»-113. 

App.   Div.  8-846;  21-522. 

N.  Y.  Supp.  18-571;  34-1083. 

Laiis.  0-290. 
304. 

N.  Y.  00-183;  150-118;  102-191; 
104-224 

App.  Dlv.' 18-593;  33-372;  188- 
77;  140-2(55. 

Misc.  88-606:  an-509. 

N.  Y.  Supp.  78-80. 
30S. 
N.    Y.    64-417:    78-189;    86-75; 

01-7U8 :      08-217  ;       107-346  ; 

113-243;  172-497. 
Hun.   10-9;  12-380    14-557;  28- 

395;  30-94;  87-504;  01-87;  63-' 

147:  60-424:  71-32r». 
App.  Wv.  4-254  ;  14-267  ;  42-361. 

629:     S2-68:     S8-496;     O5-604: 

88-493 :       11-472 ;       106-396, 
.      485;  161-381;  162-78,  81. 
Misc.  7-266:  10-217:  22-433;  2S- 

573  :  20-168  ;  88-375  ;  58-463  ; 

55-600. 
N.  Y.  Supp.  50-146,  858:  64-8(]1: 

67-466:    68-518;    88-1052:    80- 

769;     02-129;     O4-906 :     105- 

906;  107-684;  186-737. 
N.  Y.  Super.  4-806. 
806. 
N.  Y.  81-143;  02-239;  107-72; 

180-37;    100-202. 
Hun,  10-103:  00-5o2:  01-552. 
App.     Div.    8-346;     24-418;    03- 

100:   110-5S8;  12:«-298;  130- 

220;    184-.384;    137-70;    130- 

450;   162-286. 
Misc.    Il-:m4:    4O-07;    57-186; 

62-599;  78-350. 
N.  Y.  Supp.  32-148:  36-238:  43- 

383;  48-416:  81-240;  86-1009; 

101-387;     114-356;     110-98; 

124-660 :  137-54;  188-778. 
Cfv.  Proc.  0-86: 
Abb.   N.   C.  22-482. 
N.  Y.  Ann.  Cas.  6-161. 
S«1»d.  1. 

Hun.  28-211. 
Snbd.  2. 

Hun,   48-99. 
Svbd.  8. 
N.   Y.   158-32t 
Hud.  16-175. 
Mlse.  16-304. 
St.  Rep'r.  8-768. 
307. 

N.    V.   132-377. 
II  uu.  85-48. 


Ml8C.    17-427;   68-589,   598. 
N.    Y.   Supp.  26-769. 
388* 

App.  Dlv.  O-270;  11-479;  15-104; 

21-412;  31-581;  00-416;  115- 

96;  181-125;   154-931. 
Misc.  45-339 ;   04-391 ;   70-500. 
N.  Y.  Supp.  44-271:  47-569;  52- 

221;    00-1002;    00-340;    118- 

523. 
Civ.  Proc.  10-157. 
300. 
M.  Y.  122-263;  141-409;  140-84; 

156-237;    187-491;    104-15. 
Hun.  50-318;  64-397.  498;  76-25; 

77-25;  81-209,  212. 
App.  Div.  6-270:  61-580;  84-188; 

78-428;  76-448;  0O-47 ;  121- 

196. 
Misc.    6-252;     10-126;    18-215; 

04— 392 
N.  Y.  Supp.  28-239:  80-714,  940: 

52-222  ;  77-71  ;  115-260. 
Civ.  Proc.   10-157. 
Abb.  N.  C.  31-297,  n. 
N.  Y.  Ann.  Cas.  6-388;  8-36a 
400. 
App.  Dlv.  6-270 ;  121-196 ;  142- 

798. 
401. 

N.     Y.     102-400:    144-512;    148- 

306;   172-497;  178-223;  183- 

408;   200-81. 
Hun.   71-596;  75-311:  78-307. 
App.    Dlv.    10-435:    21-410;    30- 

474:     58-494;     67-428;     00-4.->: 

04-195 :       1O4-20 :       105-249  : 

112-290 :     124-206  ;     146-63  ; 

154—139 
MlHc.  6-37;  17-136;  26-460;  3.1- 

VTR 

N.  Y.'  Supp.  44-247;  47-560:  55- 
449;     60-518:     85-592;     87- 
101 1  ;    »3-9»8  ;    88-423  ;    108- 
704;    130-397;    130-129. 
Civ.    Proo.   25-307. 
N.  Y.  Ann.  Cas.  1-205;  2-424. 
402. 

N.  Y.  183-408. 

Hun,  48-97. 

Apjp.   Dlv.  0-346;  08-381;   130- 

N.  Y.'Supp.  114-763;  124-660. 

St.   Rep'r.   10-.3S9. 

N.  Y.  Super.  48-383. 
408. 

N.     Y.    107-104:    140-409:    141- 
409 ;  140-65  ;  188-408. 

Hun,  24-l.«M):  71-327. 

App.  Div.   1O0-402. 

Misc.   11-220:  34-602;  55-192. 

N.  Y.  Supp.  70-592. 

Dt^tu.  2-29;  3-301. 
405. 

N.    Y.    118-344;   176-403;   200- 

Hun!  53-lJM:  60-4:   81-211. 
App.    Div.  31-581:  30-S2;  02-56; 


NOTES. 


84-442;   00-47;    106-90;    111- 

767. 
Misc.   24-457;  51-464;    66-668; 

66-264. 
N.  Y.  Supp.  63-710:  615-516:  TO- 

856;    04-319:    07-84;^:    lOO- 

424;  107-809;  116-615;  IftS- 

118:    137-964. 
Civ.  Proc.  10-391. 
N.  Y.  Ann.  Cas.  2-37. 
406* 

N.*  Y.   122-222:   149-68. 

Hun,  47-539:  49-439;  63-122;  64- 

897;    66-74;     71-596,   598;   74- 

483:  Bl-209. 
App.    Div.    131-366. 
Bflsc.  11-281. 

N.  Y.  Supp.  68-197;  116-289. 
Connoly,  2-285. 
407. 

N.  Y.  67-351.    • 
Cow.  6-288. 
408. 

N.  Y.  91-308. 
'   Hun.  82-104. 
409. 

Law  Bull.  2-14. 
410. 
N.    Y.    76-579:    82-400:    89-456; 

92-584;  104-192:  113-243:  H^- 

86:  120-251:  126-525;   127-64: 

128-871;  133-5;  140-156;  141- 

216. 
Hun,  46-597:  50-59:  51-402:  60- 

219:  62-185:  64-407;  83-165. 
p.  DIv.  7-464:  34-179:  32-630: 
f2-361;   43-302:   74-7-   03-317; 

96-321;   143-186;   151-588. 
Ml»c.     7-446;    10-317;    47-509; 

58-89. 
N.  Y.  Supp.  51-775:  52-807:  87- 

873;   95-966;    117-177;    136- 

371.  ^       , 

St.  Rep'r.  31-52:  38-850;  41-217; 

46-786;  50-617. 
Abb.   N.   C.   16-452:  22-484;  27- 

89. 
N.  Y.  Super.  51-320. 
Dem.  6-334. 
Snbd.  1. 

N.  Y.  109-224. 

Hun.    30-540;    47-541;    48-102; 

74-627. 
Api».  Div.  5-76;  10-450. 
Misc.   63-548. 
St.    Rep'r.    31-976;    38-589:    49- 

454. 
Connoly,   1-545. 
Snbd.  2. 
N.    Y.    82-1;    91-106;     100-262: 

140-150. 
App.    Div.   98-317. 
Civ.  Proc.  21-6. 
412 
App.   Dlv.   80-77;   36-85;    142- 

374. 
Mls'o.  *  24-457:  41-5ns. 
N.   Y.   Supp.   55-515;   126-848. 
St.    Kop'r.   24-205. 


Ap^^ 


413. 

N.  Y.  102-720. 

Hun,  24-438;  27-166;  29-344;  60- 

344. 
App.   Div.   1-326;   32-227;    119- 

583;  125-200;  138-859;  146- 

227 
Misc.  81-254 ;  53-463  ;  56-301. 
N.    y.    Supp.    117-389. 
St.  Rep'r.  14-158. 
Civ.  Proc.  19-210. 
414. 
N.    Y.    81-148;    82-142;    09-193; 

120-315;       125-202:       127-(S: 

13.1-317;      144-512:      146-423; 

148-7;    186-37;  200-81. 
Hun,  30-343;  44-397;  62-1S9;  63- 

41;  71-597;  77-26;  81-211;  8»- 

207. 
App.    Dlv.    22-311;    30-214:    31- 

581;  38-82;  39-83;  61-428;  61- 

241;     06-344;    82-575;     94-46: 

93-490  ;      96-357  ;      105-168  ; 

106-90;     119-588;     132-245; 

139-450;    142-55;    154-140. 
Misc.  15-550;  25-280:  36-745:  46- 

67  ;  41-477  ;  51-465  ;  63-264. 
N.  Y.  Supp.  52-223;  55-431,  .-.16: 

85-592  ;  87-842  ;  •8«-717  ;   93- 

1012:  94-319:   100-424  ;   IIJJ- 

016,    1042;    126-880. 
St.    Uepr.    J4r-189:   ttO-281:    31- 

482;   33-1025;  37-579;  43-88. 
Abb.  N.  C.  18-417:  22-482. 
N.  Y.  Ann.  C«8.  1-207. 
B«bd.  1. 

N.    Y.  89-315:  119-347;   144-oir»- 

145-423;    aoO-83. 
Hun,    50-:«2:   53-194:    57-.-WS7 
App.    Dlv.   9-.<l41  :  95-357  :   ICW- 

168;    119-376,   588;    182-245; 

164-931. 
N.  Y.  supp,  104-100. 
Migc.  71-105. 
St.  Rep'r.  32-686:  33-344. 
N.  Y.  Super.  49-527. 
Subd.  2. 

N.  Y.  87-441. 
Civ,   Proc.  7-824;  14-423. 
Snbd.  3. 
N.   Y.  94-217;  lpl-574;  152-529. 
Hun.  ltO-541;  32-265;  33-592. 
Misc.    5-485:    22-490. 
Civ.  Proc.  6-278:  7-241. 
Abb.  N.  C.  13-420. 
Snbd.  4» 
Hun,  47-52:  70-65. 
Misc.  9-233;  24-457:  25-2^1. 

N.    Y.    Supp.   28-241  ;   83-711 ; 

131-39. 
St.  Rep'r.  53-511. 
Civ.  Proc.  19-212. 
Abb.   N.  C.  28-479:  31-267. 
N.  Y.  Super.  51-320. 
415. 

N.  Y.  59-533;  148-7;  178-223: 

1S3-300;  194-77. 


lOOO 


NOTBS. 


^% 


Hun,    T-7:    10-328:    14-189;    10- 

246;  63-41;  70-66. 
Add.  Dlv.  6-201;  36-82:  40-117; 

56-593  :  82-675  ;  03-194,  317  ; 

123-244;    184-385;    130-449. 
Misc.   16-401:    17-427;   41-477; 

65-132;   107-1047 
N.  Y.  Supp.  81-579 ;  87-568. 
Civ.  Proc.  11-42. 
416. 

a.   Y.  84-622;  126-495;  130-571. 
Hun,   13-579;  15-97;  27-48;  86- 

591 
».  'dIv.  4L-590;  28-506;  47-236; 
^7-319;        04-421;        106-262- 

130-874 ;     134-840 ;     141-39 ; 

144-375. 
Mlac.  6-250,  254:   7-397:   14-424; 

22-321;    30-668;    66-577. 
N.  Y.  Supp.  20-1105:  60-328:  74- 

506;  110-713;  120-577;  185- 

879;   138-682. 
Civ.  Proc.  23-320. 
N.  Y.  Ann.  Cas.  2-879. 

417- 

N.  Y.  177-234:  188-55. 

Hun,  24-636.  646. 

App.    Dlv.    65-421;   67-319;   04- 

441. 
Misc.   24-514;  33-695;   48-173; 

53-240. 
N.  Y.  Supp.  41-212;  63-020;  74- 

506;   88-235;   06-255;    103-177. 
Abb.   N.  C.   18-200. 
Daly,  10-396. 
418. 

N.   Y.   180-571;    177-235. 
App.   Dlv.    15-446,    496;   81-50. 
Misc.  20-288:  48-173. 
N.  Y.  Supp.  41-212 :  06-255. 
S.  Y.  Super.  58-18$. 
N.  Y.  Ann.  Caa.  4-192. 
410. 

Hun,  61-46. 

App.   Div.   15-446. 

N.   Y.  Supp.  44-461. 

Civ.  Proc.  16-320;  21-89. 

N.  Y.  Ann.  Cas.  4-190. 

420. 

N.  Y.  182-285. 

Hun,  60-6. 

App.    Dlv.    14-462;    18*446:    81- 

289:  37-327;  40-280;  70-25:  fiS- 

277;  111-614;  126-813;  148- 

303. 
Misc.  23-387. 

N.  Y.  8tipp.  62-986:  63-207. 
N.  Y.  Ann.  Cas.  4-192;  6-65. 
421. 
N.  Y.  Ijr7-2a4?  188-56. 
Hun,  36-201. 
App.    Dlv.    15-496:    38-69:    43- 

580:    52-232:    85-604:    S8.27r): 

101-287  :    102-428  ;    1O5-805  ; 

108-234;   148-.S02, 
Misc.    10-259:    17-583;   27-330: 

07-591. 


N.  Y.  Supp.  44-497;  61-658;  68- 

721;     88-358:     86-71;     01-658: 

02-512 ;      08-995 ;      111-859 ; 

123-353. 
Civ.  Proc.  11-452;  16-6,  265;  10- 

333;  21-336. 
N.  Y.  Ann.  Cas.  1-407. 
422. 
Hun.  16-625. 
App.  Dlv.  15-497 ;  88-276 ;  136- 

626;    148-302. 
Misc.  32-539. 

N.  Y.  Supp.  67-460;  86-71. 
Civ.   Proc.  6-69. 
How.  68-276;  08-79;  66-97. 
423. 
App.   Dlv.  4-618;  17-630. 
Civ.  Proc.  16-89. 
N.  Y.  Ann.  Cas.  4-164. 
424. 

N.   Y.   108-855;   142-155. 

App.      Dlv.      48-179;     122-732; 

1 26-602  ;     134-840 ;     141-39  ; 

146-820;   148-.302. 
Misc.  7-427;  16-544;  26-146;  28- 

571;     56-178;     60-268;     66- 

677;  68-184. 
N.    Y,    Supp.    56-805;    107-842: 

110^686.  873,  970;  123-792. 
425. 
N.  Y.  100-109. 
Hun,  88-424. 
App.  Dlv.  108-175. 
Misc.  28-545. 
N.  Y.  Supp.  06-52. 


( 


App.  Dlv.  66-,'587;  06-373;  104- 
494 

Misc.  "61-2.37 :  73-74. 

N.  Y.  Supp.  60-472;  78-277;  ftO- 
254;    110-713. 

St.   Rep'r.  17-427. 

Civ.    Proc.    14-406;    10-361;    21- 
371 

N.  Y.'  Ann.  Cas.  10-843. 
Subd.  1. 

N.  Y.  84-445,  622. 

Hun,  47-607. 

App.   Dlv.  07-158. 

St.  Rep'r.  34-492;  53-628. 

Civ.   Proc.  8-201:   14-344. 

Abh.  N.  C.  17-101. 
Subd.  2. 

App.   Dlv.  27-281. 

Misc.   22-589. 

N.  Y.  Supp.  50-747  ;  132-460. 

Civ.   Proc.    12-151. 

Abb.  N.  C.  18-413. 
Sitbd.  8. 

N.  Y.  84-446. 

Hun.  56-428. 
Snbd.  4. 

N.  Y.  66-124:  87-668. 

Hnn.   66-423:   58-003:   00-622. 

App.  Dlv.  20-203;  104-494. 

Misc.    12-209:   26-.-04. 

N.   Y.   Snnp.  12-487;  16-674:  30- 
254  ;  03-643. 
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NOTES. 


Abb.   Pr.   6-307. 

How.  Pr.  16-144;  24-39;  5»-49<i. 
427. 

App.   Div.   7a-143;   SO-:?D6 ;  «»- 

60  ;    106-391 ;    133-171  ;    137- 

340. 
Hun,   34-183;   47-^606. 
Misc.  12-233. 
N.    Y.     Supp.    76-747;     94-808; 

122-174. 
N.  Y.  Anu.  Cas.  2-117. 
428. 

N."  Y.  105-341. 

App.  IMv.  27-281  ;  73-143 ;  105- 

39;  10<J-:i92;  137-340. 
MiRC.  22-rKS8  :   73-74. 
N.  Y.  Stipp.  60-747  ;  76-747 :  03- 

309;   122-174;  132-460. 
Civ.  Proc.  25-308. 
420. 

ClV.  Proc.  lB-39. 
430. 

N.  Y.  105-340. 
App.  DIv.  1)8-376;  122-117. 
Misc.    7-09;    64-261. 
N.  Y.   Supp.  80-434;   137-1. 
431. 

N.*  Y.  87-137;   101-440;  188-491. 

Hun,  25-479:  72-603. 

Ajjp.  DIv.  65-20:  67-557:  80-582; 

8<I-6.S3 :     8H-22* :     01-9,     94  ; 

127-426;    140-494. 
Misc.    12-479;    5S-505  ;   62-407; 

72-261. 

N.  Y.  Supp.  .^3-680:  SO-839;  85- 

450;    S6-43S;    111-645;  115- 

050;  127-227. 
Clr.  Proc.  14-266;  15-203. 
N.   Y.  Super.  6O-4S0. 
Snbcl.   1. 

App.   Div.   127-426. 
Subd.  3. 

N.  V.  121-226:  138-493;  151-650. 
Hun.  .^.3-l.^>2:  48-191;  51-301;  78- 

32,  297. 
App.  DIv.   67-J557;   132-416. 
MiRo.    14-435:   16-4;  17-558;  27- 

651,   720;   52-531. 
N.   Y.    Supp,   4-169;   10-913:  20- 

300;  2O-i093;  58-390;  50-713; 

102-473;    116-1101. 
St.  Rep'r.  16-774;  32-119. 
Civ.    Proc.    13-234;    15-202;    18- 

364;  22-435. 
482. 

N.   Y.  87-137,   355;  03-598;   11"5- 

437:    121-713:    137-610:    138- 

265;    170-145;    189-241;   196- 

471. 
Hun.  81-207. 
App.  DIv.  3-574:  66-583:  77-20<): 

87-234;       104-557  :      117-57S, 

582:   120-737;   124-207:    132- 
267     693. 

Misc.  ';jd-.S16  ;    33-578  :    58-505  : 
72-263. 


N.   Y.   Snpp.  61-022;  68-8i»3;  7;{- 

::V4  :   jm»-6<1:    n»s-in4  :    ii.%- 

950;  116-906;  121-368;  127- 

227. 
Si.   Ill'p'r.  3S-406. 
Aljb.  N.  C.  23-233. 
N.  Y.  Super.  59-480. 
N.  Y.  Auu.  Cas.  4-248;  9-868. 
Subd.  1. 

X.   Y.  87-355. 

Hun,  17-317;  82-190;  35-177;  66- 

286. 
App.'  DIv.    39-239;    60-32;     »8- 

188;  132-693;  140-368. 
N.  Y.  Supp.  55-743;  57-112. 
St.  Rep'r.  51-364. 
Civ.  I>roc.  13-234. 
Abb.  N.  C.  31-177. 
How.  Pr.  66-134. 
N.  Y.  Ann.  Cas.  10-«8Sd. 
Snbd.  2. 
App.    DIv.   1-135;  41-130;  60-32; 

T7-210;      86-138;       124-207; 

132-693. 

K.  Y.  Supp.  BO-770;  66-}024;  69- 

St.  Rep*r.  60-282. 
N.  Y.  Ann.  Cas.  10-838. 
Subd.  3. 

N.    Y.    70-223;    87-137;    99-679; 

104-480;      115-437;      136-34ti: 

146-283. 
Hun.  48-190;  72-602;  84-286;  85- 

404;  90-36. 
App.    Div.    1-135;    3-574:    56-16; 

59-567;  60-32;  66-582;  77-210; 

87-235;    98-138;   132-603. 
MiRC.  13-86. 
N.    Y.   Supp.   6-483;  21-543;   32- 

439,  992;  84-308;   117-382. 
St.   Repr.  7-872;  32-849. 
Civ.  Proc.  22-435. 
How.  Pr.  N.  S.  2-156. 
N.  Y.  Ann.  Cas.  10-S41. 
433. 

N.  Y.  104-477. 

App.    Div.    108-1T5;    132-267. 
Hun,  83-424. 

N.  Y.   Supp.  96-35;  116-906. 
434. 

Hun.  15-533. 

App.  Div.  18-400;  1O4-404. 
N.  Y.  Supp.  73-273. 
N.  Y.  Ann.  Cas.  1-407;  10-343. 
Sabd.  2. 

.\.  Y.  73-2.56:  1.^18-269:  143-78. 
App.   Div.   23-188;   26-105;    ~" 

§87;  67-557. 
435. 

N.  Y.  122-264:  148-310. 

Hun,  69-273:  74-633. 

App.   DiT.   132-05:   148-742. 

Misc.    8-240:    30-218:    42-267; 

5J»-322  :    56-322:    60-.541. 
N.  Y.  Sunn.  62-165:  85-1663:  ««- 

513:  1O7-033;  112-470;  133- 

;uo. 
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St.   Bep'r.   12-652. 
Civ.   Proc.   10-157;  2S-308. 
N.  Y.  Ann.  Cas.  2-42&;  8-1& 
4SH. 

Hiin,  68-273. 

App.    Dlv.    148-742. 

MlBC.  22-542;   30-218 ;  42-267; 

50-322;   03-32. 
N.  Y.  Supp,  4©-1004;  62-105;  «C- 

548;  100-347;  117-306;  133- 

340. 
N.  Y.  Ann.  Cas.  8-18. 
437. 

N.  Y.  122-264. 

App.  Dlv.  75-47;   148-742. 

SllBC.  2.^300:  50-322. 

N.  Y.  Supp.  50-890 ;  111-1089. 

St.   Repr.   13-432. 

Civ.  Proc.  10-157. 

N.   y.  Ann.  Caa.  8-18. 

N."  Y.   80-544;   08-666;   112-390; 

104-176;    148-310;   178-223; 

182-228;   180-447. 
Hun.  16-456;  20-465;  27-41;  30- 

207;  32-17;  50-352. 
App.    Dlv.    35-587:    58-376;    81- 

214;  1O2-430:   115-40J);  117- 

1J5;    110-640;    123-60;    12*- 

318;    125-543;    120-751,    758; 

136-811;   137-205,   212;   143- 

826. 
MlHC.  8-606;  16-148,  691:  28-117; 

37-517  ;  :«8-575  ;  51-238  ;  50- 

4  *    66-75. 
N.  Y.  Supp.*  20-395:  75-973:  80- 

543;  107-762:  111-386.  1089; 

110-713;    122-757;    128-18, 
St.   Rep'r.  4-867. 
Civ.  Proc.  14-46,  90;  15-77;  16- 

:J91. 
N.  Y.  Ann.  Cas.  2-425. 
N.  Y.  Snper.  55-220. 
Svbd.  1. 
N.    Y.    50-677:    68-114;    85-313; 

88-216;  08-665;  128-591. 
Hun,  67-287. 
App.    Dlv.    0-462;    22-474;    66- 

551;    126-752;    148-300. 
Misc.  8-240. 

St.  Rep'r.  15-904;  28-817. 
Civ.   Proc.  6-218. 
Snbd.  2. 

N.  Y.  74-68. 

N.  Y.  Supp.  2-355;  22-1089. 
Subd.  8. 

App.  Dlv.  66-586. 
Snbd.  4. 
'    N.    Y.    72-239:     76-78;     101-85; 

180-193:  155-62.  129. 
Hnn.  9-625;  14-74:  80-288. 
9 libel.  5. 

X.    Y.    110-645:    112-385;    121- 

094:   178-223. 
Hun,  67-287. 
App.   Dlv.  0-462:   4B-{'»28 :   110- 

648,   662;    120-752;    131-764. 


127-492; 
182-228. 


143- 


Mlsc.  8-240. 
N.  Y.  Supp.   104-185. 
St.  Kep'r.  28-317;  51-364. 
Civ.  l»roc.  0-221. 
App.  Dlv.  1-404. 
Svbd.  6. 

Ml8C.  23-299. 
Subd.  7. 

Ml8C.  27-848. 
480. 

N.    Y.    112-382; 

172;  170-520; 
Hun.  27-40;  36-224. 
App.  Dlv.  0-462;  22-474;  60-133; 
75-47  ;  08-141 ;  102-430  ;  15i.3- 

69;     124-318;    120-752,     75S ; 

120-581  ;    137-205  ;    130-460  ; 

140-233;  147-112;   152-705. 
Misc.    10-148:  28-117;   38-575: 

59-4;     03-386;     00-75;     67- 

560;  68-528. 
N.  Y.  Supp.  50-823;  70-139;  77- 

959;  84-135;  00-561;  10H-7,".3  : 

111-386;    114-436;    110-852; 

124-301  ;  125-107 ;  131-805. 
Civ.   Proc.   14-45,  88. 
440. 
N.'  Y.  131-184  ;  180-402. 
Hun,  38-152. 
App.    Dlv..   14-398;    84-186;    43- 

179;  46-310;  6H^504:  73-77;  7.%- 

47;    111-581;    131-761,    765; 

136-810;  137-205. 
Misc.     7-523:     31-54;    40-336; 

50-20;  00-75. 
N.  Y.  Supp.  54-536:  50-314:  Ol- 

686  :  «W-545  :  77-9.-»0  :  os-4!>6  : 

110-228;    121-726;    122-757. 
St.  Rep'r.  11-264. 
Civ.  Proc.  10-165. 
N.  Y.  Super.  65-516. 
441. 
N.  Y.  70-599:  S»-3n7: 
App.      Dlv.      53-259 ; 

137-205. 
Misc.    7-523:    40-327 

50-267;    66-75. 
N.   Y.  Supp.  81-1031 ;  110-713. 
Civ.  Proc.  10-165. 
442. 

N.  Y.  142-214. 

Hun,   .3.*<-152:   54-577. 

App.  Dlv.  40-310;  75-47;  100- 

720;   137-205;  130-176. 
Misc.   47-249. 
N.  Y.  Supp.  50-899:  01-686 

959 :     05-872  ;     06-543  ; 

1()03;  128-749. 
443. 
N.  Y.  142-213. 
Hun,  .S7-280:  38-152. 
App.   Dlv.   14-.198;   137-205. 
444. 
Apn.  Dlv.  50-451  ;  00-444  ;  137-. 

205. 
I      N.  Y.  Supp.  80-564. 


13.^-61 

100-294  ; 

40-336  ; 
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446. 

N.  Y.  132-367. 

Hun,  56-242. 

App.   Dlv.  71-526;   117-420. 

Misc.  7-523;  55-378. 

N.  Y.   Supp.   75-1021;   103-596; 

104-670. 
446. 

N.   Y.  87-599;  117-442. 

Hun,  19-300;  27-500;  M4-243:  90- 

161. 
App.    Dlv.    17-619;    49-268;    53- 

ni',    75-532;    77-172;    «0-514: 

95-624:      107-187;      114-670; 

119-528;    126-582:    138-163; 

153-817. 
Misc.    1:^-315;    16-312.    483;    32- 

284  ;   33-561  ;   45-37 ;   48-174  ; 

49-2  ;  54-167. 
N.    Y.   Supp.   5-189;  63-417;   65- 

848  ;  7rf-276  ;  81-129  ;  94-954  ; 

96-400  :      99-1026  ;      H>4-323  ; 

110-938;   138-969;   140-43. 
St.  KepT.  60-171. 
Civ.  Vroc.  14-320,  328. 
447. 
N.'  Y.  109-267;  123-532;  133-^: 

155-39. 
Hun,  54-577;  90-686. 
App.    Div.    4-56;    7-279;    8-588; 

9-121:  29-554;  38-302;  51-390; 

63-108;   54-16;   58-59;  67-51U; 

75-432:     78-835:    92-425;    95- 

624 ;    114-72 ;    115-210  ;    142- 

025. 
Misc. '23-409;  24-8;  S6-4h9:  32- 

2S4;    33-373,    5<»1;    41-270;    45- 

37,    208  :   47-19  ;    48-174  ;   63- 

270. 
N.  V.  Sunp.  35-970:  51-10«<9;  52- 

189:    65-815;    78-276;    79-984; 

99-689;     100-917;     116-053 1 

127-479. 
St.   Uep'r.   13-r)(M. 
N.   Y.   Super.  59-27. 
Abb.  N.  C.  18-100. 
448. 

■   N.    Y.    91-^08:    198-220. 
Hnn.  58-447;  72-338:  87-51:  90- 

101. 
App.    Dlv.    14-202:   61-1;   62-127. 

470:     67-4;:2:     75-532;     7.s-3:^r.; 

92-21)7:      121-545:      131-125; 

1.S5-707:      139-2S3;  140-441; 

147-107;  153-817. 
Misc.    s-;i41;    2:{-r).si:    24-8.    OS; 

26-340;  30-102:  33-05,  .'01;  87- 

37,  525  :  41-051  ;  4S-174  :  51- 

351.     575 :     54-154 ;     61-589 ; 

66-110,   385. 
N.   Y.   Siu)p.   29-3^8-  57-140:  61- 

839;    7rt-i63,    743,   030;    72-687; 

78-270;    79-904:    83-308;    87- 

181:    10;$-822  ;   106-243  :    114- 

698:  115-200:  119-740:  1^3- 

1043;        125-30.1;        131-710; 

13M-009;    140-43 
Civ.  Proc.  19-246. 


449. 
N."    Y.    126-201;    129-237;    134- 
618;  186-656;  166-822;  183- 

384 

Hun.  56-634:  62^85;  69-396;  76- 
171;  79-182. 

App.  Div.  3-271;  6-254;  lT-(519; 
20-87;  25-207;  28-364;  41-19&; 
42-103;  51-523,  632:  53-85,  253: 
68-520;  67-473;  76-3591  '7- 
342;  81-161;  82-638;  89-5;  9S- 
310;  106-558;  114-676;  136- 
S2;  141-679;  144*99:  153- 
158.  818. 

Misc.  9-73;  10-114;  12-313.  399; 
13-274:  14-13.  503:  16-359;  19- 
24.S.  616;  23-055;  24-S;  25-421: 
28-410:  32-426:  37-7G8:  ao- 
54»):  42-30;  48-223;  51-271; 
60-621;  62-411;  66-19;  71- 
257. 

N.  Y.'  Supp.  29-65,  612;  51-250: 
52-120:  55-506;  56-219;  58- 
1031:  62-390;  64-935;  66-544: 
71-607:  76-042;  78-522;  79- 
74  ;  81-1042  :  85-^82  ;  90-642  ; 
93-603  ;  W-065  ;  99-l(r26  ; 
101-:m  :  113-849  ;  114-S71  : 
118-982:  120-028;  121-3:19. 
604;  1267734;  128-331,  902: 
187-975  ;     138-969 ;     146-842. 

St.   Rep'r.   13-741:   15-361. 

N.  Y.  Ann.  Cas.  4-369. 
450. 

N.  Y.  116-584 ;  135-201  ;  lOl- 
474. 

App.   Dlv.  69-79;  144-623. 

Misc.  24-8. 

N.  Y.  Supp.  74-567. 

St.  Uep'r.  6-736. 

Abb.  N.  C.  27-46. 
451. 

N.   Y.  84-659;  93-82;  06-665. 

Hun,  24-646. 

Apn.  DJv.  I-.33:  38-114:  ffT-.^<i2: 
58-466;  76-75;  ll4-37 :  151- 
112. 

MIs('.*  16-98:  24-8;  2|6-451:  ao- 
380 ;  56-121 ;  ^1-372,  690 ; 
63-322. 

N.  Y.  Supp.  ^6-771;  Oa-627:  57- 
592:  63-1033:  68-275;  60-57.S: 
73-365;  98-1067;  115-65; 
117-135;   135-960. 

St.  Rop'r.  8-199. 

Civ.  Proc.  14-27. 

N.  Y.  Super.  59-108. 
452. 
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191-207;    198-220. 
Hun,  48-446;  52-C;  54-415;  60- 

294;     77-568;    82-149;    85-222, 

500;   «9-akS6. 
AiT>p.  Dlv.  2-288:  4-54;  5-620:  7- 

279;    8-.'i23,    567;    13-337;    15- 


Noxn. 


437:  20-480;  ;t8-616;  29-172. 
554;  82-38.  141;  88-586;  44- 
225;  50-&5,  248;  51-468;  98- 
171;  54-298;  5«-68,  185;  67- 
210;  02-127;  08-10;  T4-Cfl;  tS- 
448.  606;  T»-585:  81^-204;  «2- 
288,  562:  84-428;  85-83.  487: 
87-297;  90-434;  95-llK),  624; 
90-396 ;  »7-u28 ;  9^-l07  ; 
105-459 :  100-^94 ;  111-251* 
813:  113-325;  110-483 ;  lit- 
250;  118-81X;  119-421;  120- 
175,  368;  122-3^7;  124-011; 
12S-73S:  129-13;  180-l$o. 
185-706.  868;  l?7-ll,  186. 
1S9:  140-488;  144-785;  140- 
607;  149-174;  150-398 ;  15a- 
146. 

Misc.  0-6;  8-6.  341,  618;  10-2ir>. 
828;  11-250;  18-5;  14-io(), 
800:  lT-297,  098;  18-174;  10- 
667  :  23-400;  24-7  ;  25-1 1»4  ; 
20-645,  686;  32-01;  J«I-45U: 
85-113;  89-280;  41-18a;  43- 
407;  45-88;  47-19:  48-i'lil, 
478  ;  57-667 ;  01-342  ;  tO-572. 

N.  Y.  8upp.  28-;^92;  30-Ul>4;  Hl- 
311;  82-31.J;  33-48,  3«2;  3o- 
1057:  44-484:  47-88:  4«>-10.  ir»; 
51-813,  1089;  (I2-Ib9,  854;  64- 
936.  1021:  50-471.  530;  57-59U, 
626;  00-680:  03-818;  04-7r>l; 
05-796;  07-262.  305.  G17.  8(59; 
fo-325;  rO-9SQ;  T7-202;  79- 
502;  80-316.  868;  89-1038;  83- 
418.  04:J:  0O-ib2:  Ui-169 ; 
94-277,  611 ;  95-513  ;  97-673  : 
98-235:  JO1-0S6:  102-:J3(>; 
1Q4-447;  105-277;  1O0-R39 : 
im-.182;  110-260;  I13-2fi0 ; 
119-749.  946;  120-487;  lai- 
817.    962;    125-480;    128-188; 

181-125  ;     183-741 ;     136-85  ; 

188-9611 
«t  RepV^*13-665 ;  00-171. 
ClT.  I'roe.  21-379. 
N.  Y.  SJnpcr.  58-257. 
N.  Y.  Ann.  Oaa.  l-H,  220;  2-211, 

124;  4-194;  0-45. 
458. 

N.  y.  J34-572. 

Hun.   19-180,  2d\  801;  25-267. 

AVlt-  1>IV.  TH-392  :  87-100  ;  lOO- 

1^4;   112-749;    I28.4LT 
Misc.    14-BOO;    2fl-80,    451;    59- 

J68. 
N.    Y.    Siipp.    85-1057;    84-07; 

100-600;  lor-ino. 

N.  T.'  Anq.  C»«.  2-211- 
454« 
N.'  y.   138-192;  174-285. 
Hnn,  ^-4H;  tl-4. 
App.    plv.    1-.mO;    O-'HS;    7-3Sr,- 

9-249:  28-368;  41-508:  51.24r>: 

78-392  :    130-V-O. 
Misc.  12-397:  |6-3r:fl,  47J<:   l«-P»',, 

557;  20-87;  88-640;  45-175; 

47-363 ;  i  70-48. 


455. 

Hun,  19-87v 

App.   DlY.   2-429:   195-149. 
Misc.  10-96.  97;  20-S7. 
N.   y.  Supp.  44-311. 
450. 
Hun,  25-267;  00-403;  81-85.  89. 
App.     l>Ir.      10-618;      124-359; 

126-149;    129-298;    139-99. 
Misc.  0-78;   10-9C,   97;   23-30. 
N.  Y.  Supp.  44-1057:  54-481;  02- 

1129;   91-17;   128-187. 
Abb.  N.  C.  29-403. 
N.  Y.  Ann.  Cas.  1-68.    '  , 

Hun,  81-299. 
468. 

App.    Div.    38-814;    04-497;    74- 

415;  77-213:  64-464;  97-160. 
Misc.   7-419;    12.459;    13-77;    18- 

354,  568;  0O-71. 
N.  ¥.  Snpp.  SO-410:  34-256;  57- 

10;  72-:^;  84-578;  89-649. 
Abb.  N.  a  31-145. 
459. 
App.   Div.  04-497;  78-082;  84- 

464;   97-151. 
Miio.  7-419;  11-621;  18-354,  568. 
N.  Y.  SuDp.  80-410:  84-178;  72- 

230;  84-b73;  89-649. 
Abb.  N.  C.  20-338;  81-145,  488. 
400. 

Hun.  87-368. 

App.  DIv.  4-433:  25-186:  34- 
127  ;  38-314  ;  74-415  ;  8^-464  ; 
117-298. 

Misc.   13-77;   l8-3.'»4,  508. 

N.  Y.  Supp.  34-178;  54-606:  T7- 
546:    82-995;    102-211. 

Abb.  N.  C.  29-339;  31-483. 

N.  Y.  Ann.  Cas.  T-122,  n. 
401. 

App.   DIv.   34-127. 

Misc.  ld-599;  19-002:  62-8. 

X.   Y.  Supp.  44-406;  64-600. 

Abb.  N.  C.  3t-46. 
402. 

Mfsc.  7-420. 

N.  Y.  Supp.  98-057. 

Abb.  N.  C.  31-147. 
403 

Sapp.  98-657. 
Ann.  Cas,  T-128,  ■. 


I 


Y. 

y. 


N. 

N. 
404. 

N.  Y.  116-520, 
405. 

Misc. 

N.    Y. 

X.  Y. 
.^iibd.   7. 

.\.pp.   Div 
400. 

Him, 

Misc. 

N.  Y. 


30-468. 
Supp.  98-657. 
Ann.  Cas.  7*188. 


104-181. 


toes 


38-301. 
00-78. 
Supp.  98-66, 


667, 


NOTES. 


467. 

App.  Div.  4-434;  88-914;  06- 
207. 

Misc.  18-77. 

N.   Y.  Supp.  57-10;' 88-403. 

N.  Y.  Ann.  Cas.  7-128. 
468. 

App.    Dlv.    99-59. 

MiBC.   22-554:  42-541. 

N.  Y.  Supp.  86-64;  90-657;  02- 
240. 

Civ.  Proc.  21-0. 

Abb.  N.  C.  17-425. 

Dem.  2-642. 
460. 

App.  Dlv.  00-59;  131-669. 

Misc.  7-410;  27-540«  28-313;  86- 
865;  60-69. 

N.  Y.  Supp.  74-927;  00-657;  02- 
240:    124-916. 

Abb.  N.  C.  81-145. 
470. 

Hun,  17-543. 

App.   Div.   101-180;   131-669. 

Civ.  Proc.  0-146. 

Abb.  N.  C.  11-100;  17-391. 
471. 

N.  Y.  188-61. 

Hun,  72-393. 

App.  Dlv.  60-312  ;  84-396  ;  106- 
294;  128-431;  184-840;  187- 
203    212 

Misc.*  17-841;    50-267;    66-75. 

N.     Y.     Supp.     70-75 ;     04-611 ; 
110-873;    112-790;    110-713; 
122-66. 
472. 

App.  Dlv.  137-208,  211. 

Hun,  84-431;  62-305. 

N.  Y.  Supp.  02-240. 

Ml8C.   60-267;   66-76. 

Civ.  Proc.  6-806. 
478. 

N.  Y.  134-.^72. 

App.  Dlv.  38-250 ;  60-312 ;  187- 
203     212 

N.  V.  Supp.  70-75;  110-873; 
110-942:   122-66. 

Misc.   50-267;  66-75. 

Civ.   Proc.    14-334;    10-263. 
474. 

App.  Div.  80-53;  131-665.  674; 
135-14. 

Misr.  28-310. 

N.  Y.  Supp.  80-233;  116-198; 
110-819. 

Weelt.   DlR.  10-447. 
475. 

N.  Y..  17-218. 

Barb.  25-836. 
476. 

Hun.  14-595. 

Civ.   Proc.   0-146. 

Abb.  N.  C.  17-891. 
477. 

N.  Y.  100-267. 


478. 

App.    Dlv.    112-14. 

N.    Y.    Supp.    114-898;    115-496. 
470. 

Hun,  61-47. 

App.  Div.  86-604;  120-666; 
±48-302. 

N.  Y.  Supp.  83-358;  105-474 ; 
182-68. 

St.  Rep'r.  6-809. 

Civ.  Proc.  21-39. 
480. 

N.'t.   Supp.  102-209. 

App.  Div.  116-888. 
481. 

N.  Y.  62-139:  111-547:  168-540; 
160-109;  2O1-440. 

Hun,   14-167:  38-294:  41-260. 

App.  Div.  20-575:  .16-217:  37- 
521;  58-601;  68-202;  e7-.^t20 
35JB  ;  76-414  ;  88-182  ;  94-442 
106-339;  110-659;  112-14 
llH-832;  110-924;  120-661. 
124-711,  732  ;  12.5-740  ;  126- 
10;  127-140.  557;  I31-;i38, 
7;«;  133-4.'i2:  1:14-470;  135- 
548:  140-186,  880;  154-514. 

Misc.  24-4,V):  28-118.  38-695:  40- 
54;  41-125;  50-281 ;  68-151; 
71-832. 

N.  Y.  Supp.  56-78,  740:  71-279: 
74-506  ;  85-190  ;  88-235  ;  »T- 
5r>,  829;  OW-382:  10O-466 : 
lU3-8a5,  1056;  110-269  ;  111- 
872:   120-128;  124-650,  1066. 

Abb.   N.   C.    18-215:    18-201. 

Civ.  Proc.  10-53;  21-27. 

N.  Y.  Ann.  Cas.  2-278. 
Sabd.  1. 

N.  Y.  47-360;  51-106;  78-292; 
04-302;  104-543. 

Hun,  48-488. 
Subd.  2. 

N.  Y.  42-83:  43-71;.  60-1;  54- 
276;  50-176:  75-1;  76-284;  81- 
296:  83-245:  84-428;  88-38: 
80-156;  07-370;  105-278;  107- 
61:  113-662:  114-411;  125- 
280;  130-510;  182-518;  153- 
433:  158-493;  165-289;  167- 
190;  160-113. 

Hun,   10-582:  31-433:  87-102. 

App.  Div.  13-557:  20-227:  22- 
104;  24-443;  28-227;  80-510: 
.17-524;  42-479:  44-868:  KK. 
553 :  OS-.'iOl  :  112-502  :  114- 
107;  110-924;  138-98;  148- 
521;    150-679. 

Misc.  7-24;  0-r»8:  17-.S3;  20-282: 
36-1(50,  XJ4:  50-48;  56-570 : 
63-236. 

N.  y.   Supp.  128-477:  186-03. 

St.  Rep'r.  9-719:  20-600:  39-413; 
46-571:  40-422:  59-.379. 

Civ.  Proc.  4-117:  9-l(Vl:  15-213; 
17-4,S9:  23-236. 

Abb.  N.  C.  20-286;  21-467;  28- 
432;  28-267. 


1006 


NOTES. 


Siabd.  3. 

N.  Y.  100-202:  160-113. 

Uun,  35-285;  ««-196. 

App.  Div.  60-288 ;  118-467. 

Misc.  12-4. 

St.  Bep'r.  40-180. 

N.'  Y.    lTO-42;    201-440. 

Hun.  41-257;  00-507. 

App.  Dlv.  40-040;  GG-481:  68- 
ai3;  80-88;  01-184,  416;  06- 
293;  117-15:i,  811;  110-480; 
127-343;  133-702;  130-928 ; 
144-429;    140-49;    154-276. 

Mi»c    0-3(/8;    »0-395;    74-021. 

N.  Y.  Supp.  33-962;  61-348;  62- 
391;  73-301;  86-89;  86-321. 
959;  wO-296;  102-359 ;  1 1«- 
175;  116-569;  124-410;  132- 
605;  138-497;   140-351. 

St.  Itep'r.  12-126;  14-702.;  15- 
903. 

Civ.  Proc.  15-206. 
484. 

N.    Y.    50-487;    56-332;    68-394; 

76-567;    04-22;    OI>-249;     117- 

442;    138-281;     151-186;     163- 

86;    160-113;    170-42 ;    174- 

281 ;   184-51  ;    101-327. 

Hun,  31-598;  32-382;  83-290; 
87-102,  518;  40-60;  41-573;  43- 
514;  74-20. 

App.  Dlv.  6-172;  8-43;  10-269. 
517;  27-71;  20-572;  30-584; 
31-494;  82-634;  30-22:  47-510; 
52-588;  58-186.  304:  60-527; 
62-192;  68-192;  74-147;  7»- 
360 ;  82-544  ;  88-541 ;  100-365  ; 
110-904  ;  112-26.30  ;  116-355  : 
117-,30.  152:  124-728,  740, 
781,  791;  126-389;  12O-670 : 
130-61 7 ;  1 33-1 55 ;  1 34-57 : 
136-110:  138-2.  8;  140-434. 
580;  148-312;  150-641 ;  154- 
278,   945. 

MUc.  0-18:  13-370:  17-712:  18- 
648;  30-691:  33-361:  34-634; 
86-91:  43-306:  45-129.  326. 
470,  494:  46-175:  50-48 ;  51- 
351  :  55-3i>0  :  56-:J76  :  57-223  ; 
71-583  ;  78-453  ;  74-246,  521 ; 
78-145. 

N.  Y.  Supp.  34-543:  48-241:  51- 
1014;  61-30;  68-578;  60-952: 
77-518;  81-.^».39:  M5-101.  IT/A, 
982;  01-881,  986:  02-725. 
749;  07-829:  100-!S26.  674; 
1O1-606:  102-359,  1039;  105- 
200;  107-1060;  100-387,  453; 
115-903;  118-664;  120-58,< ; 
1 22-509  :  1 25-506  :  1 28-8 19  : 
188-33:  135-702;  136-1065; 
187-929;    138-902. 

St.   Rep'r.  7-159:  13-S.'.2:  17-38.'*, 

Civ.  Proc.  0-144,  220:  ll-4.'?9: 
15-253. 

Abb.  N.  C.  20-222;  23-189;  24- 
107. 


N.  Y.  Super.  57-12. 
Sabd.  1. 
App.  Div.  82-547;  08-406;  112. 

al  ;   1:64-728,   781. 
Misc.   52-198. 
St.   Rep'r.  5-143. 
Civ.  Proc.  0-144. 
Siibd.  a. 

N.  Y.  07-594;  151-188. 

App.    Dlv.     100-365;     117-162; 

124-728. 
Misc.   14-557;  80-111. 
N.  Y.  Supp.  86-8;  78-200. 
St.  Rep'r.  38-106. 
N.  Y.  Super.  52-301. 
Snbd.  8. 

N.  Y.  151-188. 

App.     Div.     10O-365;     117-152; 

124-728. 
Sabd.  4. 
N.  Y.  07-247. 
App.   Dlv.   124-728. 
N.  Y.  Supp.  65-320. 
N.  Y.   Super.  52-301. 
Svbd.  6. 
N.   Y.  58-237:  120-189;  180-541. 
Hun.  0-329;  51-124. 
App.   Div.   124-728. 
N.  Y.  Supp.  65-321. 
Sabd.  6. 

N.   Y.    182-37,  499. 
App.   Div.  03-408;   124-728. 
St.   Rep'r.  88-106. 
Civ.  Proc.  6-124. 
Sabd.  7. 
Huu,  35-72. 
App.    Div.  124-728. 
Sabd.  8. 

X.    Y.    168-168. 

Hiin,  17-547. 

App.  Div.  82-547 ;  O3-408 ;  124- 

728. 
St.   Rep'r.  81-137. 
Subd.  O. 

N.    Y.    56-371;   64-180;    108-452, 

135-239:  151-188. 
Hun.  17-.-47:  40-259:  50-590;  63- 

019:  63-35:  64-22;  70-261;  82- 

366;  87-601. 
App.  Dlv.  6-548:  13-278:  35-531: 

45-.354:     82-546:     .*'3-244:     80- 

440;    101-250;    112-27:    117- 

154,  843:   121-72S,    781:   126- 

389;   130-617;   132-290;   140- 

531;  150-043. 
Mlsr.  5-53:  6-l.V>:   10-6:   15-235; 

80-394;    33-437;    30-111. 
N.    Y.    Supp.    5-1.35:    15-857:    10- 

883:    5.^-330:    64-463.    822:    60- 

820;    62-391;    64-319;    65-321: 

68-422,      1082:     00-4.32:     08- 
104;  110-603;  115-445;  125- 

300  :   132-(Ur>. 

St  Rep'r.  .•»-197:  5-143:  6-708: 
12-105:  31-1. "^7:  .r^-322:  34- 
997:    36-227;    38-870;    40-29J); 


lOOT 


NOT  AS. 


41-100;    4S-605;    4e*844;    53- 
441 

Civ.  Proc.  S-139:  8-91;  8-58, 144. 

Abb.  N.  C.  28-485. 

N.  Y.  Super.  62-370. 

Daly,   11-115. 
Sab«l.    10. 

App.  DIv.  82-547  ;   124-728. 

Misc.  50-48 ;  5«-162. 
8nb€l.  11. 

App.    Div.   124-728. 
Subtl.   12. 

App.  Div.   124-728. 
4h7. 

N.  Y.  139-389. 

App.   Dlv.  20-21."):  2ft-572;   127- 

,150;   147-300;   150-430. 
Mi«f.  i;i-137,  75;)  :  »1>-152. 
K.   Y.   Supp.   132-155. 
488 

N.'     Y.     83-14;     86-384;    87-250; 

111-544:       11»-35G;      124-25;i; 

134-539;       139-389;       157-311; 

l«0-5;i2;      171-579;      174-281; 

lHO-,i;i3;    198-220. 
Dun,  32-S74;  34-»;04;  63-212:  68- 

207;    77-427;    79-393;    85-502: 

90-503. 
App.    DIv.   12-108:   13-9:  20-215: 

23-51K);    29-575;    41-5  J2;    49- 


207;  65-121:  66-500:  67-70; 
74-62 ;  75-5 IS;  77-617 ; 79-42; 
83-244:  84-377;  87-313;  93- 
404;  98-505;  106-339;  111- 
« 1  ;i  ;  1 1 2-1 50  :  113-57;  11 4- 
424,  745;  116-405;  119-387; 
120-7:i7;  125-n7,  730:  126- 
500:  127-150;  t3«-.S«2  ;  131- 
J»r.  ;  i:t9-lS3:  141-526;  144- 
150;  146-S;  148-81;  150- 
430;   15:U14;    15:i-411. 

Mlsr.  5-5S.S:  9-50S:  16-483:  17- 
i  :i  )2 :  2 1  -558 ;  25-55 1  :  28-1 .":; ; 
30-251.  6r>9;  3.^-65;  36-10;  87- 
7(5S;  :iS-TA:  3?)-527;  41-314; 
45-H7;   71-3:r_>. 

N.  Y.  Supp.  4-709:  30-873;  39- 
94;  47-733:  54-1065:  58-87;  64- 
5l'l;  73-G03:  76-910,  942:  77- 
202:  78-3.'?«*5:  79-2MJ.  SO.*?:  82- U. 
SI  7:  81-32:?.  75.T:  87-878:  8S- 
700:  90-S-lS.  077;  94-40T  ; 
96-639,  946:  97-673,  820;  98- 
2M5;  I01-l«ll8:  1O7-406.  8s:?; 
110-2»,0:  120-4n7:  127-1  ion; 
128-798;  131-1025;  137-968. 
1032. 

Sr.  lU'p'r.  15-5^N:  21-440:  31- 
2"  6:  32-273;  35-2  W:  36-850 ; 
37-214:  3S-050:  41-469:  44- 
204:   .-sa-OS:   r»3-3fl0. 

Civ.  rroc.  6-3r.2:  12-283. 

A1>1).  N.  C.  19-276;  24-45S;  30- 
42S. 

N.   Y.   Ann.   Cas.  10-279,  n. 
StiImI.  1. 

\.    Y.    63-176;    111-r)44. 

Hun,  35-466. 

1006 


App.   Div.  44-420. 
Misc.  aa-49. 

N.   Y.   Supp.   46-741:   188-436. 
Civ.  Proc.  18-406. 
Daly,   13-305. 
Sabd.  2. 

N.    Y.    42-283;    66-459;    74-495; 

88-152;       168-445;        111-544; 

159-265. 
Hull,  86-556. 

App.   DIv.  67-602:  81-388. 
Misc.  26-49. 
N.  Y.   Supp.  46-741. 
N.  Y.  Anu.  Cas.  2-278,  n. 
Sabd.  3- 
N.     Y.    49-410:    88-52;    J 14-359; 

122-632;      133-GOl;      157-301; 

150-265. 
Hun,  31-599;  37-648;  SO-3o6. 
App.    Div.  67-78;  81-212;    148- 

81 
MIbc.  8-356:  18-427. 
N.   Y.   Supp.  28-093. 
St.  Uep'r.  43-450. 
Snbd.  4. 
N.    Y.    63-637;    77-164;    T»-390: 

161-143. 
Hun.     22-446;     33-419;     30-569' 

59-371. 


Anp.  Div.  lT-248;  68-180. 
MUc.   20-49;   89-708;   Sa-876. 
N.   Y.  Supp.  45-741. 
Civ.    Pvoc.    14-100. 
Abb.  N.  C.  26-1:18. 
Daly,  13-305. 
Sabd.  6. 
N.    Y.  64-4;  83-29;  84-286;   »€;- 

444;  165-183. 
Hnn,    18-141:    33-120;    48-2»»7. 
App.    Div.   26-160;   77-456,   464; 

123-46. 
Misc.  23-600. 

.N.   Y.   Supp.   K^-SOS:  63-420. 
Abb.  N.  C.  16-469. 
9Qbd.  6. 

N.  Y.  28-438:  33-43;  87-372;  3.S- 

39;  45-708;  47-493;  62-47f»:  <»- 

489;   129-243. 
Hun.     16-482:     24-450:     Sa-a^iv 

36-41:    41-572:   B4-.->8.<J. 
App.    Dlv.    14-261:    39-41M:    74- 

62;     77-456:      78-207;     84-430 

98-321:    96-433. 
Misc.   38-54  ;   66-8R5  :   TO-84. 
N.    Y.    Supp.    10-803;    126-440: 

130-341: 
8r.  Hpp'r.  40-605. 
ilv.  Proc.  4-2S7;  17-60. 
AM).  X.  C.  15-477. 
Sabd.  T. 
N.  Y.  38-21:  50-487:  66-332:  68- 

237:     66-427;     fM>-286:     04-22, 

96-444;    165-183. 
Hun.  5-538:  26-109:  41-572; 

307:  90-359. 
App.    nir.    rtO-M^:    «7-?wn!:       ,_ 

210;  94-410;  06-434;   11S-802. 


NOTES. 


MlHC.  10-6:  11-207;  13-759:  16-  1 

m;  89-040:  BO-49;  SiB-l^k 
N.  Y.  Rupp.  S5-942. 
St.  Rep'r.  4«-833. 
Civ.  Proc.  T-58;  9-36. 
Subd.  8. 

K.   Y.  40-410;  71-1;  r».211 :  77- 

171:     »3-100;     90-28G;     93-7G-. 

101-328;       123-458:      148-665; 

156-461. 
Hun,  59-373:  92-25. 
App.    DlT.    73-145:    79-41. 
Misc.  8-856;   11-207;  20-49;  40- 

64. 
N.   Y.   Supp.  28-695;  45-741. 
St.    Rep'r.    11-288;    86-211;    89- 

279. 
riv.  Proc.  18-74. 
Abb.  N.  C.  15-432. 
489 
App.   Dlv.   111-813. 
Misc.  37-251. 
N.   Y.   Supp.   39-94;  89-693;  98- 

286. 
490. 

N.   Y.  lOK-445;  134-530. 

Hnn,  83-419. 

App.  DIv.  40-526:  75-518:  82-SO: 

96-550;  110-67. 
Misc.    W-492:    10-90:    l«-427:   20- 

49  :  24-487  ;  40-54  ;  46-404. 
X.   Y.   Snpp.  2S-77.H:  4r»-740:  5S- 

H');    7**-3:{6:    79-7.11:   SI -795  : 

86-41 2  :   «>a-.%75  :  l>S-28»; :  101- 

186;    131-1025;    137-968. 
f'iv.  Pr(.<-.  21-8?s3. 
491. 

N.   Y.  Supp.  98-286. 
492. 

Hnn.  77-427. 

App.  niv.  53-292;  147-890. 
MI6C.   34-;i80;   27-97;   54-158 
N.     Y.     Supp.     65-812:     98-286; 

103-822;  132-155. 
r\v.  Pror.  19-448. 
493. 

I  run.  77-427. 

App.   niv.   2-659:  00-30. 

Misc.   10-216:  61-260. 

N.   Y.  Snpp.   44-419:  47-264:  OO- 

711;    98-286;    118-716;    140- 

f'iv.  Proc.  19-448. 
404. 

N.    Y.   168-128:   128-45:   139-:V]2. 

Hnn,  70-r.71:  7T-127. 

App.     Div.     1-222:     23-30.'! :     r»3- 

g»2:    58-356:    6O-n07:    TJ-nM 
6-616:       80-540:        J03-279 
104-197:      ?10-1.S6;      113-Sl 
1  «o- 1 70  ;    1  :m-  ' .".,') :    » '^7-:^  1 
129-18:     1138-359;     130-811; 
153-644. 
Misc.   6-4.".:   10-20.':   1S-G4«1;   26- 
421:    31-204:    32-47.    ('..SO:    33- 
326:  :J4-.51;  86-7:   :j7.in5»:   3ft- 
r)4.'>:     4t-.'^14,     474;     43-274. 
413;    48-190. 


N.  y.  Siipp.  57-156;  65-812;  66- 

480;    7»-45;    78-881;    74-888; 

79-245;  83-762;   92-1052;   93- 

^      505:     97-92-     98-286,      1018; 

118-214;   llT-339. 
01  r.  Proc.  19-448. 
N.  Y.  Ann.  Can.  1-74,  266;  8-886; 
9-409. 
405. 

N.   Y.   128-49;   200-291, 
Hiiu.  80-26.  • 

App.  Div.   1-222:   113-81. 
Aflsc.  7-2:  9-56;  20-49:  39-547. 
N.     Y.     Supp.     45-740;     85-577; 

98-286,  1018. 
St.  Kc'pr.  34-294;  41-576. 
Snbd.  1. 

N.   Y.  88-258. 
Snbd.  2. 

Hun.  47-283. 
Subd.  3. 
Hnn.  21-326. 

St.    Rep'r.  42-694:  52-260. 
Abb.    N.    C.   20-345;   22-306;  80- 
294. 
Snbd.  4. 
N.  Y.  90-283. 
Hnn.  44-348. 

App.    Div.    23-395;  40-536. 
Misc.  24-487. 
X.  Y.  sSupp.  15-555;  53-880;  58- 

85. 
Civ.  Proc.  4-368;  1^0-90. 
Subd.  5* 
App.    DIv.   23-395;  44-590. 
MlBC.  30-10. 
fc*t.  BepT.  28-71. 
496. 

N.  Y.  128-45. 
Hun,  80-26. 

App.    Div.    1-222:  40-526. 
Misc.  20-40:  24-487. 
N.   Y.   Supp.  45-740;  58-85;  98- 
286. 
407. 

N.  Y.  87-600:  174-274. 
App.    Div.    9-240:    20-8;    4t-2fH>. 
>i8-L'52  :      1 1 7-;^o  :      i  i9-3:i:^ ; 

i;U)-849:     131-126:     137-399. 
N.  Y.  Supp.  56-480:  70-.'i93;  9N- 

2S6 :       101-1088 ;        115-21$ ; 

121-718. 
How.  0-378. 
Keyes,  3-157. 

X.  Y.  110-348:  138-45,  .')8:  120- 
237;  136-6.J5:  150-44:  171-570; 
iso-:j:i3  :    1 08-220. 

Hnn.    70-223:    77-103:    70-540. 

App.  DIv.  2-2S8:  13-0:  1  *-2ri 
20-110.  2i:.;  S3-.-.no:  -i:i-ir.l 
43-r.fiO:     82-80;     S4-37T.     A:\o 

o:u:rji:     or.-4r^4 ;     io7-i.^7 
1OO-550:   114-4J4.    7-i5:    1l«- 
49.1:  110-3.S7;  120-7.17:  123- 
46  ;    125-730  ;    l;J2-5:57  ;    133- 
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NOTES. 


675;  14'4-ir»0;  146-8;  147- 
149;  148-80;  160-480;  103- 
14. 

Misc.  5-588:  6-393:  0-598:  lO- 
327:  13-137;  22-279.  283,  430; 
27-203:  :£8-lo3:  aO-Co9;  32- 
284;  37-768;  41-313;  42-30; 
44-16;    59-152;    66-110. 

N.   Y.  Supp.  20-934;  3O-8(i0;  48- 
821,   10 12;  50-927;  64-520;   76- 
942;    84-753;    87-878;    88-700 
04-954;     06-639,     946;     07-673 
08-286 :     101-1018 :     107-883 
1 10-374 ;        116-1115:        120- 
437;  128-798;  137-1032. 

fit.    KepT.    14-909;    15-587. 

Civ.    I'loc.    14-365;    21-383. 

N.  Y.  Ann.  Cas.  1-266. 
400. 

N.  T.  107-61;  108-12:  114-359; 
irO-348;  122-631;  124-24.  108; 
128-58;  120-237:  133-407; 
136-655;  141-199;  150-44;  172- 
471  ;  180-333  ;  186-18  ;  108- 
220;   200-21. 

Hun,  72-392;  76-223,  544:  77- 
103;  78-442:  70-540;  81-21: 
S2-364;  85-173.  509;  86-307; 
87-426;  00-593;  01-612. 

A  pp.  Dlv.  2-83.  288:  6-548;  8- 
;J35;  12-168;  18-9.  337;  16-4.12. 
625;  18-566;  20-116.  195,  215, 
23-590:  24-444;  33-41;  30- 
418;  43-560:  44-162;  67-73. 
439;  73-142:  70-42:  80-343:  83- 
216  ;  84-430;  80-585  ;  03-;)2l  ; 
05-434;  107-137:  100-.559; 
111-813;  112-159;  114-424, 
745;  116-405;  110-387:  123- 
46  ;  132-537  :  133-675  ;  138- 
5(J1  ;  141-526:  144-1.10;  146- 
8:  147-1.50,  390:  148-80; 
150-430;   153-14.   411. 

MIhc.  5-58S:  6-.S0.  3U3:  S-476:  O- 
598;  10-6:  13-71.  137;  16-.-)3(5: 
17-697;  18-113.  175;  22-279. 
2S3,  436:  23-600;  28-11 S;  30- 
&j9:  32-284:  37-768;  41-.'il4; 
42-30  :  44-16  :  45-.H7  ;  56-72  ; 
50-152;  62-57;  66-110;  68- 
382. 

N.' yT  Supp.  20-934:  30-567,  800. 
904:  45-64:  4S-S21.  1072:  50- 
027:     56-.^^S:     6O-609:     64-.520: 

74-6.16:  76-942:  82-44:  84-7.-».''»: 
85-a'i4:  87-S7S:  88-700:  siO- 
693  :  00-848  ;  04-954  :  05-.^6  ; 
06-:i66.  046:  07-673:  lOl- 
1018  :  105-1100  :  107-SS:5  ; 
1 1 0-374  :  116-1115;  1 20- 
323.  4.^7:  123-204;  12.">-4 ; 
1 26-4  10  :  1 27- 1 50  :  1 28-798  ; 
132-155.  2S0:  1.'13-118;  137- 
968,    10.32:    138-541. 

Hi.    U.«p*r.   60-7.56. 

Civ.   l»n)C.  14-106.  246,  297. 

N.  Y.  Super.  57-28. 


500. 

N.   Y.    130-311;  166-256;    184- 
119;  101-461;  194-476;  SOO- 

291 
UuD. '25-586;     32-413;     33-143: 

56-333:  71-525;  92-2. 
Add.  Dlv.  20-12;  36-573:  57-211; 

»B-190;  61-65;  67-411;  6V-28U; 

74-44;  76-367;  77-314,  416;  80- 


642  ;  10O-352  ;  104-21  ;  lOO- 
559;  116-857;  117-526.  834; 
118-91;      11 0-4fe0 :      120-249, 


135-499;  137-192.  234.  714; 
140-146  ;  141-(i61  ;  1 45-748  ; 
160-660;    153-58;    154-463. 

Misc.  6-305;  7-321;  11-80;  12- 
631;  10-400.  426:  22-27ri.  2VP; 
25-13;  30-155:  31-378;  32-U;4. 
661:  33-125,  572;  34-50,  80.  310. 
468,  628.  693:  36-318:  ;U»-251: 
37-158,  197,  252;  88-294:  SO- 
WS. 635;  40-552:  41-314:  42- 
76.  2;  4:  45-324;  46-300,  30.*^. 
404.  446:  47-109.  2:^;  56- 
472;  50-223;  63-259,  437; 
70-363. 

N.  T.  Supp.  88-714:  48-789;  40- 
401,  465:  53-662,  828;  65-479; 
64-494:  <i5-119:  68-325:  CO- 
1116;  71-144;  72-641;  73-641; 
74-661,  837:  75-291;  77-229. 
896;  79-245:  80-518,  n52,  615; 
82-531;  84-323.  QS4:  85-197: 
88-,528:  90-298:  91-828:  98- 
675;  93-180.  834,  480;  96-886; 
98-232  ;  im^-119  :  102-647  : 
103-1026;  1O7-490;  108-8S1: 
110-413;  112-650;  113-214: 
115-141;  116-4.56.  663.  JMi: 
117-.339,  9.35;  119-297;  121- 
1048,  1109:  122-41.  .^6!^: 
123-240  :  128-892  ;  136-2.^6  : 
137-1043;  138-387;  139-68; 
140-183. 

St.    Rep'r.    1-.527:   8..501:    45-03a 

Civ.   Troc.  5-176;  6-41:  9-81. 

Abl>.  N.  C.   18-1.51:  24-156. 

N.   Y.   Super.  60-420. 

N.  Y.  Ann.  Cas.  8-889;  9-242.  409; 
10-173. 
SnlMl.  1. 

N.  V.  45-468:  47-430:  T4-61:  94- 
.S29:  08-511;  101-S48;  110-151. 
624:  115-650;  124-536;  142- 
134;  170-1. 

Hun.  24-348:  33-367,  545:  4©- 
246;    43-.^09:    50-1,36:    78-51. 

A  pp.  Div.  5-129:  13-183:  17-329; 
24-1.53:  2€l-355:  52-4.37:  «5- 
175;  80-5;  129-15;  141-661; 
150-680. 


lOlO 


NOTBS. 


Misc.  Il-(i22;  10-631:  17-33:  a2- 

538;   8M-:j94;    (Ki-IH'J ;   ti4-4.;. 
N.   Y.  Supp.  aw-27«;  aa-7©4;  «*- 

tt«2;    7a-641  :    110^578. 
St.    Rep'r.    1«-177:    24-418;    37- 

643;  49-88;  07-247,  584. 
Civ.  Proc.  4-0,  342;  5-374;  0-97; 

14-444. 
Abb.  N.  C.  15*260.  270;  23-401. 
Snbd.  2. 

N.  Y.  47-487:  50-19:  75-511;  81- 

468;     143-167;    154-288;     157- 

214;  107-183;  108-117. 
Hun,    43-525;   50-240;    70-23. 
App.  DIv.  11-99;  48-557;  58-190; 

»il-2;  H4-106;   124-783;  127- 

343  •  120-15. 
Misc.  20-50;  22-581;  24-555;  25- 

10. 
N,  Y.  Supp.  O-501.  559. 
St.    Rep'r.    4-128;    7-93:    11-8G; 

30-915;    39-142;    40-536;    53- 

438. 
Civ.  *Proc.  15-213. 
Al>b.  N.  C.  18-377. 
N.  Y.  Super.  49-205;  50-405. 
N.  Y.  Ann.  Cas.  10-361. 

5<>1. 

N.  Y.  47-426;  53-240;  55-619;  67- 
103;  07-48:  JSO-162,  500:  87- 
501;  88-2r)8;  89-498;  97-410; 
107-40;  110-55:  122-367;  124- 
108;  128-63;  131-149;  132- 
475.  522;  137-240;  143-.-i44; 
165-4W  ;  105-255  :  100-25R ; 
180-364 ;    200-290 ;    207-849. 

Hun,  30-r,22:  38-481;  41-lt;2;  r».S. 
376;  01-178:  09-92:  70-23;  71- 
52r»:  .  77-467:  78-21:  85-55G; 
80-276;  88-258;  92-39(1. 

App.  DIv.  4-424:  12-81:  15-104: 
17-248;  18-566:  23-395;  25- 
208:  20-554;  27-610:  40-526; 
44-583:  47-53:  49-.-,86:  50-i:{S, 
317 ;  51-49  ;  52-251 ;  57-211 ; 
58-252:  07-412:  73-213;  73- 
38;  80-150:  81-386;  82-200, 
624;  84-2;W:  KO-:^87;  91-;iSM: 
38-575 :  100-413  ;  105-271 ; 
113-602;  110-721;  118-207. 
407,  411;  12O-.-00:  124-78;?; 
129-603:  130-345:  131-380. 
919;  132-538;  137-192,  232, 
239.  474.  7ir;  139-193;  142- 
519:  143-7.^9;  144-4;?4:  145- 
213  ;   140-541  ;    150-558. 

Misc.  12-376:  10-97:  17-569;  20- 
49.  504:  22-104:  23-512:  24- 
.''.87:  25-569:  20-723:  29-522; 
88-758;  34-50,  5S8:  35-10-2: 
42-661:  44-.->6:  45-349;  47- 
61 1  :  49-06.  90  :  54-594  :  50- 
164  :  00-247  ;  07-2.56  ;  08-593  ; 
70-363,  425;  72-845;  79-241, 
424. 

N.  Y.  Supp.  0-549;  15-5.-'>ri:  25-'- 
871:  33-50;  40-34:  47-717:  4S- 


226.  808;  50-1008;  52-102 1;  53- 

881;    5ti-lM2S;    68-85,    360;    Ol- 

5^1,    970 :    «>--244;    03-942,    078; 

04-391.    740;    ws-379,    711;    08- 

542,    812;    73-641;    70-191,    371; 

80-652;  81-381,   452.   1052;  83- 

760;     80-843;     90-344;     91-170, 

:,iU  ;  94-456  ;  90-716  ;  98-772  ; 

103-554,  873;  104-1 118  ;  105- 

119;  113-573;  115-273;  llO- 

i^io ;         1^0-431  :         121-825. 

1048;    122-41,    369;    128-240; 

128-892 ;      131-267 ;     185-44 ; 

139-844. 
St.    Uepr.    12-507;    15-135;    23- 

356;    28-44U:    34-631;    39-981: 

41-577;  43-371;  44-252;  54-89; 

07-247. 
Civ.    Proc.    10-189.    236;    18-90; 

19-58;  21-82. 
Abb.  N.   C.  23-60,  268. 
N.  Y.  Super.  59-864. 
Dally    Keg.    33-1421. 
N.   1.  Aiiu.  Cas.  9-242;  10*361. 
Snbd.  1. 
N.    V.    50-420:    01-226;     82-271; 

84-272;  93-552;   118-258;   128- 

295;  131-72;  132-472;  143-547; 

144-44;    155-171. 
Hun.  22-52:  33-465;  37-387;  44- 

10;     60-589:     52-226;     05-77: 

07-142;   72-463;   81-420. 
App.    DIv.    30-477:    38-550;    49- 

-00;  07-410;   73-40;    70-519; 

120-500;  124-783. 
Misc.    10-120.    223;    10-341;    21- 

512,  713;  27-147;  33-428. 
N.    Y.    Supp.    31-7;   52-387;    50- 

426  ;  04-156  ;  78-600  ;  87-717  ; 

90-403;  130-315. 
St.    Ilep'r.    14-07  ;    17-181 ;    19- 

486  ;  35-278  ;  :i8-477  ;  39-171  ; 

49-200;   53-438. 
Civ.  Proc.  4-367;  8-120,  335;  15- 

53,  236. 
Abb.  N.  C.  15-177. 
N.  Y.  Ann.  Cas.  5-238. 
Sniid.  2. 

N.  Y.  50-17;  82-10;  84-272;  89- 

508;  104-119. 
Hun.     40-497;     43-525;     44-343: 

53-626:  55-264. 
App.     DIv.     5-517;     53-345;    72- 

213;    84-230;     118-776;    132- 

277. 
Misc.  7-1.-.2:  14-485;  10-341;  17- 

3.->3;   04-14. 
N.    Y.    Supp.    07-956;    108-698; 

117-26:    118-790. 

St.   Itrp-r.  39-313:  4.3-155. 

Civ.  Proc.  7-291  ;  10-69;  11-210. 

Abb.   N.  ('.   15-342:  20-222. 

r>o2 

N."  Y.  107-40:  155-404;  186-364. 
Ilin>.     42-2S3:     50-240'     85-414; 
92-301. 
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NOTBS. 


23-356;    27- 


App.    Div.    10-194:  82-624;   113- 

602;   131-;iSl>;    132-277;   13«- 

496;   137-237,   715. 
Misc.  12-57;  17-569;  20-504;  SO- 

576;  04-48;   70-425. 
N.    Y.    Siipp.    0-549;    33-50:    4»- 

972;     HI -1052;     90-568 ;     9H- 

772;    121-180;    122-41;    120- 

974;   138-139. 
St.    Kep'r.    24-918:    42-694;    45- 

490:  50-677. 
Snbd.  1. 

N.  T.  55-270;  155-672;  150-548; 

104-119. 
Hun,     2<l-367;     35-339;     40-1S7; 

53-626;   55-502;   00-92. 
App.    DlT.    15-601;    32-492;    T7- 

254;    110-072;    132-277. 
Misc.    10-222;    12-198;    21-717; 

54-387. 

N.     Y.    Stipp.    28-1060;    30-1058; 

48-140;    70-208;    117-26. 
St.    Bep'r.    12-507 

359;   53-162. 
Civ.  Proc.  10-84. 
Siibcl.  2. 

Hud,  24-97;  78-20. 

App.    DIv.    20-205:    32-153;    92- 

105  ;    144-439.     . 
Misc.   14-484;  5K-459. 
N.    Y,    Supp.    35-609  ;    86-1121 ; 

108-1042. 
Snbd.  3. 
N.   T.  92-76;  124-24;   139-534. 
Hun.  40-497. 

App.  Div.  132-277:  144-437. 
Mi.sc.   13-41:  23-247:  24-578 
X.     Y.     Si.jjp.     29-66;     117-26; 

i2i>-r.r^7. 

civ.  Proc.   10-8C.  236. 
Abb.  N.  C.  20-293. 
503. 

N     Y.    204>.292. 
Hun.   13-461. 
Misc.   12-197. 
Abb.  N.  C.  16-172. 
604. 

N.   Y.  200-292. 

Misc.   12-197. 

N.    Y.   Supp.    120-431. 
505. 

X.  Y.   59-574. 

App.  Dlv.  25-208:  119-G87. 

Misc.    20-122;   49-99. 

X.   Y.   Supp.  50-1100. 
500. 

Hun,  41-278. 

App.   Div.   14-433. 

Misc.  H-LjO. 

X.  Y.  Supp.  2«-7rx8:  29-303:  So- 
il no :   104-.'in0. 

St.   Rep'r.   4-674. 
B07. 

N.   Y.   107-35. 

Hnn.   74-123:  7.S-.-2,  80:  79-571: 
144-518;    150-124. 

loia 


App.  Dir.  4-425;  27-519:  «8-377; 
33-4i>4;  37-610;  44-439;  5H- 
857;  00-69;  73-112;  T7-416;HO- 


113-834 

125-4.(5 ; 

129-16; 

139-343 ; 


112-830: 
115-141; 


150;    103-279.    282 

119-480  ;     124-573  : 

127-342  ;     128-473  ; 

133-363;    137-629; 

144-518 ;     150-124. 
Mitsc.  9-308;  10-204:  14-332;  10- 

275.    624:     19-3,     16.     400.    426; 

20-300:  22-381;  25-10.  13,  551; 

20-682;     30-lK>;     33-125;     34- 

50.    589;    35-820;    8T-2S2:    89- 

547,   635;  44-208;   5K-197. 
N.   Y.  Supp.  20-2<53:  30-309.  945: 

33-332.     414;    50-509;     51-ir,rK 

53-826:    50-258:     57-15.->:     5S- 

826:   09-132,    728;    71-144;    7«- 

402;    79-312;    80-552,    615;    92- 

1052  ;       103-1026  ; 

113-214;     114-220; 

121-1109;    129-431. 
St.  Rep'r.   12-506. 
Abb,  X.  C.  29-209. 
X.    Y.   Ann.   Cas.   1-72;   5-63:  8- 

386;  9-400. 
508. 

X.  Y.  109-329. 

Hun.  02-553;  74-128. 

App.  DIv.  52-449:  68-61:  TT-416: 
«0-516;  103-275,  282;  106- 
156:  107-10;  lia-nOO.  KU : 
125-435:  12S-:{45.  847:  1»C>- 
316.  566:   144-518:   153-64.^. 

Misc.  14-322:  19-400;  25-245: 
30-43.  48;  33-132;  34-5SS;  35- 
320  ;  41-314  ;  4^1-146  ;  51-50<i ; 
70-136. 

N.  Y.  Supp.  51-155;  55-02:  6»- 
73;  07-1024:  70-369;  71-144, 
348:  79-312:  83-762:87-494: 
92-1025.  10.V2;  112-748:  124- 
735;   129-431;   138-720. 

Civ.   Proc.  23-187. 

Al)h.  .\.  C.  31-56. 

N.  Y.  Ann.  Cas.  1-T3. 
509. 

N.  Y.  200-291. 

Hun,  22-580. 

App.    DIv.    137-509. 

Misc.  12-197 

X.  Y.  Supp.  121-1048; 

X.  Y.  Ann.  Cns.  2-281. 

App.   Div,   114-603. 
51 0. 

N.  Y.  Supp.  99-1052. 
511. 

X.  Y.  180-458. 

Hun.  25-277:  63-191. 

ApD.  DlY.  49-,384;  9O-500:  114- 
60.?;   130-560:   137-400. 

Misc.   15-124  ;  54-73. 

X.    Y.    Supp.    <W-.-i72 :    sn-.-v2S : 
104-404:     115-34:     121-718; 
12S-707:    in2-.<)35. 

Civ.   Proc.   19-;i7S. 

X    Y.   Super.  48-203:  54-3;  117- 


182-421. 


N0TB8. 


61& 

Hun,  25-277. 

App.  DiT.  4»-384;  114<.60d. 
Week.  Dig.  10-21d. 
618. 
App.    DlY.   114-603. 
MiHC.    74-482. 
N.  Y.  Supp.  99-1062. 
514. 

N.   Y.   169-21ft;  809-291,   292. 

Hun,  87-245. 

App,  Dlv.  ai-7;  22-476;  88-182; 

93-121:     100-352;      114-603; 

119-570;    187-814;    138-438; 

141-427;   141-010. 
MiM.  8-224  ;  11-85  ;  15-461 ;  46- 

575  *  92—91 
N.  Y.  *Supp.  28-504:  82-814:  33- 

1047;    47-264;    48-30;    89-976: 

91-828:     92-730:      115-1011; 

116-597;    122-29,    800;    126- 

25,   723,  817. 
St.  Rep'r.  4-127. 
Civ.  Proc.  19-63,  816. 
How.  54-211;  69-48. 
615. 

N.    Y.    166-267;    198-453;    299- 

201. 
Hun,  89-370. 
App.      Dlv.      92-165;      188-438; 

141-910;    142-482;    143-285. 
Misc.  62-01. 
N.    Y.    Supp.    86-1122;    89-564; 

115-1011;    122-800;    126-723, 

817. 
Civ.  Proc.  1-204. 
616. 
N.   Y.   126-660;   169-219;   198- 

453. 
Hun,  73-60;  74-424;  79-380;  86- 

66. 
App.  Dlv.  15-476;  61-607;  71-37: 

84-480;    86-546;    87-261;    93- 

121;  111-319;  116-301;  128- 

323;  137-576;   1.^-408;  149- 

872:    141-473;    141-871,   010; 

l4B-574«    869;   144-408;    149- 

901;   159-93;  152-707- 
Mlsc.   8-224  ;  59-255  ;   62-91. 
N.   Y.  Supp.  29-770:  44-486;  64- 

08:  75-678:  83-V56 ;  84-319; 

112-675;    115-1011:   122-237. 

822;    l25-7ir);    126-324,    478. 

728:  iafe-238;  184-747,  812. 
Civ.  Proc.   19-66,  68. 
Abb.  N.  C.  21-68. 
How.  62-293. 

N.  Y.  Ann.  Cas.  4-Sid;  7*2d6. 
617. 

N.  y.  81-251. 
N.  Y.  Super.  46-21. 
Week.  Dff.  9-274. 
618. 

Hun.     21-840;     26-661:     77-428: 

App.  Dlv."  127-150;  181-95;  144- 
550. 

N.  Y.  Supp.  ^4-801;  98-557. 


519. 


N.    Y.    97-870;    138-488;    179- 

439 ;  184-120. 
Hun,  92-242. 
App,  Dlv.  11-98;  89-418:  49-304; 

68-305;        85-46;        119-304; 

127-150;     130-637;     131-642; 

132-400;    149-264. 
Misc.  11-218;  13-137:  14-80:  29- 

524.  620  ;  39-521) ;  45-237  ;  66- 

472  *  63-236 
N.  y,  Supp.  2H-564:  60-896:  61- 

188;    71-929;    82-1005;    97- 

88;   111-354:   116-760. 
N.  Y.  Super.  59-305. 
520. 
^.  Y.  87-40:  188-291;  188-55. 
App.     Dlv.    38-69;    93-166;    94- 

440. 
Misc.   29-972:   49-386. 
N.  Y.  Supp.  t^-285. 
Civ.   Proc.   14-6., 
How.  64-500. 
Law  Bull.  4-18. 
521. 

N.  Y.  139-406;  135-45^ 

Hun,     36-168;     43-521;     69-236; 

69-292;  77-427;  78-57;  79-164; 

86-84;  87-340. 

Dlv.    35-186,    608:    49-623; 
9-422;  58-234;  59-52:  61-190; 

73-300;  195-56:  198-317;  114- 

130:    115-351:    116-82:    119- 

382.    301:    124^12;    136-149; 

189-310;   149-477,   535;    159- 

833;  154-238. 
Misc.   8-472:  26-,<»;  2T-122:  41- 

618  ;  67-572  ;  69-320  ;  74-522  ; 

77-282. 
N.  Y.   Stipp.  56-179;  56-.S62:  69- 

516;     63-422:     68-806:     69-86; 

79-437:  76-851  ;  96-788;  97- 

234;    99-618;    101-241  ;    l20- 

415  :  12.H-1026;  124-757;  188- 

1079;  134-87;  186-287;  188- 

859;  149-183. 
St.  Uep'r.  8-175. 
N.  Y.  Ann.  Cas.  2-118. 


*% 


N.  y.  114-518;  186-189;  169- 
217;  184-157. 

Hun,  46-1:  51-248:  65-358:  69- 
456;    73-80:    82-296:    86-36. 

App.  Dlv.  16-205:  29-167:  22- 
546:  23-212;  39-287:  31-301; 
38-162;  49-422:  69-538:  51- 
890:  62-421.  483;  65-112:  69- 
448:  76-114:  89-6:  81-1  tS:  84- 
480:  89-92:  95-147;  97-54.  67; 
9S-210:  111-310;  116-400; 
141-012:  145-571;  149-53C>, 
901  ;   151-500. 

^^so.  7-512:  .s-225:  9-.'?90:  11- 
47:  15-20;  17-83:  19-426:  22- 
100.  538;  26-79,  696:  27-704: 
40-,3()5  :  44-497  :  46-840  ;  62- 
91  :    67-572. 


1U13 


NOTBS. 


N.  Y.  Supp.  48-.031.  1054;  Bl-967. 
B«-542;  63-422:  7O-1130;  71- 
62;  72-573;  74-1 021*1 :  7S-7SL'; 
80-1085 :  S7-768;  KH-745;  HO- 
058;  W>-840:  »7-744  :  115- 
1011  ;  126-723  ;  129-879  ; 
1»7-9C2. 

X.  y.  Super.  59-141. 

N.  Y.  Ann.  Cas.  B-62. 

'"x."  Y.   103-242:  131-490. 
Iluu,  33-238:  «5-37. 
App.     Div.     117-471;     124-784; 

138-713 
MisV.     M-349;    32-288;    48-494; 

54-249. 

N.  Y.  ISuni).  29-787:  34-784:  ««- 
36<{:  91^-010:  1O2-620;  104- 
307;    123-762. 

01 V.   IMoo.  «-30:  14-3. 

Abb.  N.  C.  21-214. 
524. 

X.   Y.   1 10-150. 

Him,  40-397. 

App.    DIv.   84-306;   99-247. 

Misc.  20-202. 

N.   Y.   Supp.   82-642. 

Civ.   Proc.   14-443;  21-23. 

Ai)b.   X.   O.   14-36. 

I>em.   2-429. 
525. 

Uun,  33-152;  61-49. 

App.  l>iv.  80-562;  114-285; 
121-635;    137-879. 

Misc.  29-573:  32-107.  429;  40- 
206;  43-590;  49-306. 

N.  Y.  Supp.  65-428:  6<l-745:  83- 
1010;    8!»-.Vi5;    99-769;    106- 

:u\:i ;  i3o-s7a. 

St.    Uep'r,    39-825. 
ClY.  Proc.  7-447:  S-443;  21-60. 
Week.    Illg.    23-286. 
N.  Y.   Ann.  Cas.  7-374. 
Snbd.  1. 

N.   Y.   133-278. 
App.  IHv.  47-392:  117-124. 
N.  Y.   Supp.   102-886. 
Subd.  3. 
Unn.  24-348:  27-370;  41-59;  46- 

39S:  74-347. 
App.   Dlv.  84-306;  145-571. 
Misc.     18-628:     26-202:     27-496: 

31-275. 
N.  Y.  Supp.  55-1004;  58-411;  64- 

42. 
St.   Rep'r.  2-275. 

Civ.   Proe.   11-5;   15-264;  19-243. 
Al>b.  X.  C.  20-4. 
Daly,  13-30. 
626. 

X.    Y.    B4-rM4:   94-574;    110-150. 
Hun.  25-1  r).S:  27-369;  41-58;  49- 

471;  61-49. 
App.     Dlv.     44-31:     62-482:     99- 

247:    114-285:    137-879. 
MIse.    7''M)i):    17-730:   24-.V2:   .12- 
107;  43-.-JS9:   49-:J0«;  «U»-:{.-,7. 


X.  Y.  Supp.  60-407;  66-114.  427; 
89-525;  99-769. 

Civ.    Proc.   9-76;   14-443;  19-241. 

Abb.  N.  C.  20-2. 

Week.  Dig.  15-211. 

X.   Y.  Ann.  Cas.  7-874. 
527. 

N.  Y.  20O-291. 

Hun.  33-143;  73-211. 

X.    Y.   Supp.  48-866. 

How.   67-230. 
528. 

X.   Y.  52-596;  74-307. 

Hun,   13-494;  25-151. 

App.   Div.   52-482. 

Misc.  :i4I.G6;  48-495:  65-534. 

N.   Y.  Supp.  69-1016;  es-88S; 

95-910;    105-943. 
Civ.   Proc.  6-117. 
Week.    Dig.  22-188. 


«><» 


App.    Dlv.    138-713. 

Hun.  65-37. 

Civ.  Proc.  6-30. 
530. 

Hun,  26-335. 

Misc.   ll-fW7;  60-47;  

N.  Y.  Supp.  97-829;  116-047; 
121-1013. 

Civ.  l»roc.  6-412. 

Abb.  N.  C.  18-363. 
531. 

X.   Y.   84-493;  97-272;   120-23. 

Hun,  27-515;  28-215;  40-47:  49- 
233:  59-5;  61-aiO:  71-25U; 
72-442;  75-428;  82-359. 

App.  Div.  3-184>:  21-236:  33-565. 
37-534;  04-615;  65-162;  68- 
488;  69-143;  73-819,  509:  74- 
74;  77-318;  88-63.  629;  88- 
18;<,  2:^7;  99-2.56;  114-113: 
11CJ-133.  .H59:  119-427;  120- 
042;  132-848;  138-787.  898; 
110-839;  146-469;  14H-e:{4: 
15:1-58. 

MIsi-.  lO-S;  15-415:  22-14.'>:  24- 
378;  30-301:  :*6-838;  »9-421: 
44-165;  45-202:  47-6;  49- 
321;  63-254. 

N.  Y.  Supp.  18-558:  47-600;  49- 
937:  72-248,  598:  74-931:  76- 
672;  77-251:  80-21:  «2-4»). 
493  r  85-428;  88-966:  H9-794: 
90-940;  91-872:  98-ia«»:  99- 
681;  101-904;  115-124;  116- 
720;  121-424;  123-12.  431: 
125-803  ;  129-877  ;  131-271 ; 
137-1043. 

St.  Rep'r.   12-71. 

Civ.  Proc.  14-57,  99.  167.  252. 
274;  15-24.  184.  182:  19-71.  72, 
74,  207;   21-89.  804:  23-237. 

N.  Y.  Super.  55-156. 

N.  T.  Ann.  Cas.  6-21.  221. 
532. 

X.  Y,  114-518:  133-247. 

Htm.  47-281;  76-428;  9O-5S0: 
91-188. 


1014 


NOTBS. 


Add.  D\y.  16-187;  20-5;  37-414; 

5»-87  ;  5«-382  ;  W»-171 ;  lu«- 

602  ;  llJS-431 ;  140-42L'. 
Misc.     10-r»i).     170:'  :60-rj8;    34- 

234;   00-530;   01-llV.;   71-28; 

722—382. 
N.  Y.  Supp.  30-346;  55-104.");  50- 

1093;    02-1127;    041-962;   05- 

93;    104-33;    112-1111;    125- 

352;    127-184. 
St.  Hep'r.  25-316. 

5:i3. 

N.  Y.  101-334:  133-24a 

Hun,  1 3-288 :  72-400. 

App.    DIv.    15-3vS4;    84-132,    257; 

37-575:     42-248;     43-557;     5H- 

208:     70-435;     83-550:     117- 

457;    110-575;    123-12;    137- 

664;    141-457;    14«-46 ;    151- 

490. 
MiKc.  11-47:  14-650;  15-629:  20- 

fl99:    22-276;    24-227;    25-231; 

40-107;     44-210;     47-416;     50- 

505:   57-649;   ««-:^82. 
N.    Y.   Snpp.   54-527,  629:   55-78: 

69-19;  64-21X):  75-484:  «2-1.-.::: 

W8-1044;    im^-406;    lt>2-544 ; 

1O4-100;     107-452;    lOM-883 ; 

113-997  :    122-.306  :    120-201 ; 

182-1053;    138-177. 
St.  Rep'r.  4-36. 
Abb.   N.  C.  9-301. 
How.  6-272. 
Week.   Dig.  12-346. 
N.  T.  Ann.  Cas.  10-425. 
584. 

N.    Y.   76-397,   564;  85-384;   113- 

662. 
Ann.  niv.  34-1.^1:  88-36:  3«-.-1l>: 

49-172;     135-374;     189-798; 

142-79. 
Msc.     11-1.39:     20-242:     24-389; 

49-307;  50-281. 
N.  Y.  Supp.  81-1021:  45-794:  4«- 

528:    54-629:    100-466 :    112- 

1107:    120-397;    124-401. 
Civ.  Proc.  7-219;  14-138,  428;  15- 

332. 
Daly,  10-844. 
536. 

N.    Y.    69-122:    75-495;    77-182; 

81-246;  87-231;  118-179;  177- 

1.36;  194-312.  321. 
Hun.  16-569;  2.^-200;  73-84;  80- 

4S2 
App.     DIv.     16-82.    271 :    22-404 : 

24-01;   26-74;  89-518:   62-449: 

07-.»5J>«:  72-1  <J4:  74-30.-.:  70-in: 

81-153:  86-516;  109-85VI:  111- 

482.     4«<0:     120-.575:     124-777. 

185-369;    140-314. 
Misc.    14-.332:   37-.'>06 ;  41-356; 

46-487:  55-571. 
N.   Y.  Siipp.  6."'»-73:  75-10.34:  76- 

429  :  77-597  :  S3-762  :  84-764  ; 

1MI-S22  :     97-908.     01 1  :      1 04- 

1 08 1 :       1 09-238  ;       1 20-384  ; 

125-212. 


St.  Kep'r.  12-640. 

Civ.  Proc.  8-133. 

N.  Y.  Super.  52-302. 
530, 

N.  Y.  93-515;  149-476. 

II UD.  23-50;  25-498;  70-563. 

App.   DIv.  4-115;   16-82.  83;   18- 
148:    44-324;    48-293;    52-449 
66-250  ;        80-292  ;        86-516  ; 
140-314;  146-397;  148-484. 

Misc.    10-678:   14-332:   42-7o. 

N.  Y.  Sunp.  60-619:  «W-73:  73- 
23;  80-225;  83-762;  105- 
416;    125-212;   132-968. 

St.  Rep'r.  2-84. 

Abb.  N.  C.  81-56. 

How.  67-447. 

X.  Y.  Ann.  Cas.  1-276. 

Law  Bull.  4-31. 
537. 

N.  Y.  74-88. 

Him,  21-332:  58-375:  88-601. 

App.  DIv.  27-20;  32-171;  85- 
405;  86-579;  61-64;  67-501; 
70-412  :  Na-loi  :  99-514  ;  1 18- 
7  ;  120-677  ;  123-809 ;  134- 
759;  i;*8-88:  142-79;  143- 
144  ;  144-551 ;  146-321 ;  149- 
273;    155-119. 

Misc.  6-439;  13-193:  17-33;  20- 
142;  26-489;  37-51:  39-545:  41- 
313:  43-417;  54-144;  541-305: 
66-579;  67-228. 

N.  Y.  Supp.  60-108:  52-905:  5i;- 
614;  .■V7-473:  69-1115:  105- 
278  ;  115-141:  1 24-4  73  ;  130- 
781;  133-704;   140-47. 

Civ.  Proc.  19-359. 
538. 

Hun,    76-574;   88-601:   92-2. 
App.    DIv.    4-423:    39-425;    O'- 

64  ;    12:i^S0J) ;    134-759  ;    14<*- 

821  *   156-122. 
Misc.  *6-510;  26-12;  34-603:  41- 

313;  43-417. 
N.   Y.  Supp.  53-770:  56-614:  ''Ji- 
ll 15;    70-1011;    115-141:    1IJ>- 

451. 
Civ.    Proc.    14-224:   19-375. 
N.  Y.  Ann.  Cas.  9-160. 
539. 

N    Y    141-84 

Hun.'    59-137;     69-413:     70-4SS 

89-11    572 

DIv.  16-609:  23-27:  33-171; 
15-98:  87-465:  97-136;  102- 

584:    108-99;   112-15. 
Misc.    7-:t75:    10-(S3:    12-80:   24- 

388:    48-212. 
N.     Y.     Supp.     48-383;     92-924; 

98-53. 
Civ.   Proc.   14-130,  283:  15-56. 
540. 

N.   Y.   141-84. 

Tlnii.  70-4<5S:  89-11. 

Apf.    DIv.  87-465;  97-130;  108- 

90  ■    112-15. 
Misc'.   10-654;  24-388. 


^% 


1016 


MOTB& 


N.  Y.  Supp.  98-53. 

Civ.  Proc.  15-56. 
641. 

N.  Y.  141-84. 

Hun,  89-11. 

Add.   Dlv.   12-108:  «8-27:  45-»8: 
87-420.  465;  111-374. 

Misc.  T-875;  34-888. 

N.  Y.  Bupp.  (5S-401 ;  81-299 ;  07- 
905. 

Civ.  Proc.  J  4-130. 
042. 

N.  Y.  123-138 ;  104-392. 

Hun,  44-530;  60-2-14. 

Ann.  Dlv.  7-500.;  11-522;  13-94; 
20-,^5;  20-374;  41-411;  5»- 
627;  70-22;  «»-5a0;  07-534; 
110-216;  112-15.  122.  iSfi ; 
115-343:  llT-171  ;  127-44!). 
S09:  12S-n94:  130-21;  13S- 
.S<J2;  i:t7-3»S;  1^2-80;  147- 
374;  154-323. 

Misc.  8-05:  14-182:  23-445;  20- 
208:  27-50:  41-558:  52-637; 
58-260  ;  64-302  ;  67-584. 

N.  Y.  Supp.  2S-1006;  48-788;  53- 
554;  56-480;  58-822;  6,V72J>: 
79-1011;  95-114;  00-210;  97- 
270;  9H-53.  83,  136;  100-1020; 
102-579.  626;  108-77.  1086; 
111  -844 ;  1 1 3-80 ;  1 14-459 ; 
121-718. 

Civ.  Proc.  14-6;  19-161.  378. 

Abb.  N.  C.  20-1;  81-254. 

N.  Y.  Ann.  Cas.  1-25. 
648. 

Hun,  20-516. 

App.  Dlv.  18-94;  112*15;  117- 
472. 

N.  Y.  Stipp.  89-564:  102-626,  642. 

Civ.    Proc.   10-63. 
544. 

N.  Y,  101-540;  128-324;  152- 
201;  19H-138. 

Hun,  32-612;  70-47;  74-270. 

App,  Div.  0-379;  11-100;  16-75: 
17-530:  24-134:  27-2:  88-172: 
29-575;  33-554:  41-570;  46- 
163;  48-499;  58-121;  60-381; 
72-290:  77-344:  H2-.'VJ0:  85- 
228;  95-625;  99-285;  102- 
249:  100-518;  112-15;  117- 
230;  122-614:  123-413;  12W- 
325:  133-738;  134-470.  (551; 
136-381;  144-358;   149.245. 

Misc.  7-01:  S-495:  11-305:  14- 
427  ;  20-382  ;  42-638  ;  40-264  ; 
46-558. 

N.  Y.  Supp.  28-754:  41-691:  4,'5- 
704;  1S-31G:  KO-SSO:  58-724: 
61-736:  OS-eni:  74.661;  7?)- 
74.  40S:  «3-315:  92-nr)3:  96.. 
510;  OH-53;  101-1060;  107- 
507.  1110:  112-081:  llS-l.*?!: 
119-347,  4,54;  12O-1015  ;  12S- 
1042. 


St.  Uep'r.  71-26. 

Civ.  Proc.  14-187,  283;  19-448; 
21-82. 

Abb.  N.  C.  27-139;  31-254. 

N.  Y.  Aon.  Cas.  2-121. 
545. 

N.  Y.   181-123. 

Hup,  17-604;  18-34& 

App.  Ptv.  22-476;  88*513;  SO- 
510;  49-366,  (MO;  «8-8f6;  75- 
23;  76-330;  77-313;  f|3-32:^: 
95-125  ;  97-54  ;  108-296  ;  1 16- 
794:  119-795:  124-021;  12i»- 
18,  694;  185-544;  186-162: 
158-902. 

Misc.  26-202:  82-47.  163;  34.:{(i. 
«J5;  87-367:  89-547.  548:  41- 
573  ;  43-417  ;  44-5V9  ;  51- 100  : 
53-4G0;  55-367;  69-74;  72- 
478. 

N.  Y.  Stinp.  47-1099:  48-30;  iKl- 
526:  66-8o7;  79-1094:  75-460; 
77-957:  78-414:  79-244.  245; 
N5-146;   96-133  ;  95-718  ;  104- 

787:  101>-221:  113-214;  114- 
139:  115-141;  120-181.  543: 
125-1015 :  180-787 ;  137- 
11Q2. 

Civ.  IToc.  7-62,  814 ;  15-72. 

Hov.  58-220. 

N.  Y.   Super.  45-414. 

N.  Y.  Ann.  Ca«.  8-386;  9-408,  lO- 
178. 
546. 

N.  Y.  81-14. 

Hiin.  12-92;  28-442;  36-70;  69- 
129. 

App.  Dlv.  13-124;  36-570:  44- 
682;  6S-260:  71-413,  421:  SB- 
US;  88-188;  98-315;  112-15; 
1 1 6-133 ;  1 18-832 ;  iaOM{4  ;i : 
122-259.  283  ;  126-861  ;  127- 
557;    160-124. 

Misc.  10-2S;  14-82;  16-483:  »»- 
282,  800:  45-202.  266;  49- 
321;  58-460:  61-438;  67-258. 

N.  Y.  Sopp.  70-1128;  75-902,  003. 
H3-143;  84-66l>:  85-1113:  H«- 
959;  90-680;  98-58;  9f>-841 : 
108-835;  105-75;  108-707. 
780;  110*403:  111-872:  112- 
518;  114-890,  808;  116-495; 
122-209,  604;   134-694. 

St.  Rep*r.  58-370. 

Civ.   Proc.   19-56.  68.  321;  SI-SOl 

Abb.  N.  C.  10-474. 

N.  Y.  Ann.  Cas.  7-88. 
547. 

K.  Y.  189-209;  199-530;  SOO- 
20. 

App.  Dlv.  180-391,  4.''i2.  560 
694:  181-0.  203;  182-181.  660, 
7S;i;  1,13-71:  184-321.  48'*. 
.561  :  136-421,  435.  1^85;  187- 
501:  188-274,  514.  810;  1.19- 
20.  741:  140-135.  4;W :  141- 
SOO;    148-143.    926;    144-HVi. 
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188.  830.  587.  UO,  569 ;  14»- 
885;  14d-242.  S78,  470;  1Q»- 
553;  l«l«2a7.  liiHi  XSi^lX^. 

Misc.  tto-5t>4:  «:i-2tW,  4yi:  «4- 
290;  05-309.  655;  tf<^ai8 ; 
67-228,  574,  583;  e«-lvm, 
4T0  ;  T9-337;  T3-40^ ;  T4-2U4. 
239.  561:  V»-417.  <179 ;  70- 
82     249» 

N.  y.  Supp.  11»-Q59;  413*789, 
m  983;  116-84.  64  i  HT- 
9;iT;  110-700;  lio-333,  771. 
969,  97X;  lai-ino;  ia?-300; 
1388-341,  401;  124-473;  504, 
550,  750.  815;  lW-90,  700; 
lJMr-697:  128-722,  7«4.  791, 
931 ;  12d-84U ;  ia2-570  ;  133- 
a&l,  560,  823:  134-7,  694; 
187-1084 ;  189-341 ;  14^-47, 
257.  408. 
B49. 

Ky  Y.  63-640:  67-1;  00-188;  74- 
491;  80-408;  101-1;  iaa-557; 
12C^65;  I6a«50;  171-j^ 

Hun,  11-38;  18-304;  2S2*63;  68- 
668. 

App.  Dlv.  4-546;  86-516;  29-487; 
68-12;  85-194,  579;  tl8-2;  941- 
206 ;  93-410 ;  96-88  ;  101-598 : 
107-542;  111-543;  110-337; 
135-282;   140-530. 

Misc.  18-364;  22-524;  64-117; 
66-223;   07-169. 

N.    Y.   Supp.   BO-SOO:  63-59;  05- 

f82;    7;i-935;    74-194;    83-13-». 
87;    84-8r2;  02-29,  220;  90- 
101;     110-49:     ll.n-6SM:     110- 
1028;  122-1028:   130-839. 
St.  Rop'r.  28-4:  33-25:  38-58«. 
Civ.    IM'oc.   14-820.  352:  15-419. 
-ibl).    N.    C.    1:h-2?0;   21-257;   28- 

266. 
How.   N.   R.   1^8. 
Pnl.v,   9-516:    14-448. 
N.  Y.  Ann.  Cas.  0-65,  233. 
8al»d.  1. 
I/rn.   44-4. 
.\VV.  Div.  10-479. 
Misc.   ls-09. 
N.   Y.  Supp.  44-954. 
':ir»*<!.  2. 

N.  T.  88-148:  45-349:  51-594- 
R:5-2(10:  5«-4riU:  0^-273:  TO- 
4S0:  77-427.  5S9:  80-202:  s4- 
2.":>:    93-;iU3;    JMI-KK);    loa-»lt)0; 

l20-r>li:  132-507:  159-57: 
171-235. 

Ilcn,  10-.-.S7:  14-.-19:  20-22:  2T- 
26:  28-330:  30-0:  3:^-114 ;  37- 
508:  44-3:  5<{-.n44:  57-504;  58- 
558:  59-140:   72-4G2. 

App.  Dlv.  10-117:  31-201:  39- 
21;  92-277;  07-.-,14;  0S^14:  90- 
90;  104-25:  107-541  ;  100- 
750 :    1 1 .%  -  760 :   1 .'{ 1  -21  \'2. 

Misr^.  lo-i.'io.  3r.<;:  art-xar'.:  20- 
678  ;  30-535  ;  '30-487  ;  57-496. 


N.  y.  Supp.  4-3;  O-406;  9-222: 
15-679:  44-954:  52-088;  C|9- 
721;  73-935;  90-844;  93-285. 

St.  Uep'r.  17-974;  85-560;  30- 
709;  42-821  r  44-168. 

Civ.  Pioc.  8-267.  420;  9-225;  14- 
356;  15-10. 

Abb.  N.  C.  10-475;  18-262. 

N.  y.  Super.  52-236. 
^abd.  8. 

N.  Y.   70-492. 

Hun,  30-554. 
9iibd.  4. 

N.  Y.  55-93;  68^156;  07-599;  70- 
486. 

Hun. '20-54;  24-639;  20-147;  27- 
267;  29-478;  48-497;  88-373; 
80-29. 

Ann.  Dlv.  1-155;  2-92;  20-515: 
88-249;  52-277:  87-223;  90- 
88;     195-286;    117-352;     130- 

MUc*  11-276;    19-360,    512:    20- 

404;    22-524;    29-678;    45-200, 

215,   349. 
N.   Y.   Supp.  4-8;  5-807;    0-197; 

31-912:     33-3C7;     .^0-978;    45- 

1041;   61-965;   85-1079;   84- 

700;  102-427;   115-445. 
St.    Uep'if.  8-568:   16-989;  28-62; 

30-828:  41-220;  46-293. 
Civ.  Proc.  8-420;  10-170;  12-426; 

14-352;  15-138:  18-278. 
Abb.   N.   C.   20-222 :   21-257;   22- 

456:  23-94;  25-395. 
N.  Y.  Super.  49-274;  50-175.  370. 
Daly,   12-518. 

How.  N.  S.  1-89;  2-521;  8-177. 
X.  ,Y.  Ann.  Cos.  10-418. 
r-"»0. 

X.    Y.    93-303:    94-473:    103-COO: 

1. 32-518. 
Pnu.  29-2S.S:  37-506. 
.App.    PIv.    31-203:    sa-M?-    90- 

200:  OO-so:  tlO-:?.'a:  IBt.im 
MKc    10-178:  22-r»24:  29-678:  3«- 

331:    58-32;    03-378 ;    77-412. 
N.     Y.     Sunp.    T7-!»rMi:    lo8-.s-.> 

110-1114  :    1.10-086, 
St.  Rrp'r.  :i-2S0:  4-305;  6-1 GC. 
riv.    Vror.    14..T-.0.    354.    488. 
N.    Y.   S-nor.   ."52-.V.4.    ' 
N.  Y.  Ann.  Can.  0-68. 
551. 
X.  y.  ,«.%-.-02:  123-519. 
11  vu.   21-431. 

App.    TMv.    S.8-2:    131-293. 
Misr.   58-.S3. 
X.   Y.   Supp.  84-489,  1009:   10>^- 

Sf. 'uc|»'r.  17-66. 

riv.  l»roc.  14-354,  488. 


.».>2. 


X.  Y.  85-502. 

TTiin.  22-555;  78-247. 

N.  Y.  Supp.  28-863:  55-743. 

St.   Rep'r.  60-248. 

II«)\v.  01-30.3. 
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653. 

N.    Y.    l»5-404. 
App.    Dlv.    70-435. 
Misc.   :fi:«-725;   5H-364. 
N.   Y.    Supp.    H4.U)00;    100-675. 
N.  Y.  Super.  6:2-236. 
N.   V.  Aim.  Cms.  6-232. 
App.  Dlv.  140-584. 
*».»6. 

Misc.  46-214. 
IJow  8»-432. 
Sweeuy,  2-851. 

llun.  16-446:  22-63. 
App.    Dlv.    140-530. 
667. 

N.   Y.  7T-589. 

I  lull.  14-389.  ^^  ^^„     ^^, 

App.  Dlv    86-579;  87-223;  111- 

543;  110-89;  140-530. 
Misc.  11-276;  1»-««W:  »»-?51.  ,„ 
N.     Y.    Supp.    h:«-287;    1)7-942; 

103-1038;    130-839;    130-686. 
(Mv.  Pioc.  7-53. 
How.  64-305. 
Week.   Dig.  6-185,  570. 

'*"n.'  Y.  74-491;  126-364;  132-519. 
App.'   dI;!^ ^-2-92 ;    86-579;    122- 

<^  1  7 

Misc.  06-223 ;  67-160. 

X.     Y.     Supp.     116-1028;     122- 
1023;  134-16;  136-686. 

Civ.  rroc.  16-14:  19-121. 

Abb.   N.  C.  21-257:  22-455. 

Week.   Dig.  16-502. 
6r»ii. 

App.    Dlv.   81-341. 

Hun,  16-46;  31-231;  33-114;  68- 
471. 

I^IIsc.  6-438. 

N.  Y.  Sapp.  60-1047;  83-287. 

St.   Rep'r.  4-509. 

Civ.   Proc.   16-224:  23-289. 

Abb.   N.   C.  21-321. 

N.   Y.  Super.  69-167. 
6CtO. 

CIv,  Proc.  14-438. 

Abb.   N.   C.  21-321. 
.'Ol. 

Hun.  33-114. 

CIv.  Proc.  16-6. 
662. 

How.  64-519;  66-1. 
663. 

Misc.   41-554. 
664. 

N.  Y.  69-110. 
.'»66. 

N.  Y.  188-56. 

How.  66-1. 
667. 

N.  Y.  126-364.  ^^ 

Ar)p.  PI  v.  2-338;  16-480;  67-515. 
Misc.  60-145. 


N.  Y.  Supp.  73-977;  112-1009. 
St.  Rep'r.  2-645. 
Civ.  Proc.  16-6;  19-121. 
Daly,   7-103. 
Week.  Dig.  10-466. 
668. 

Hun,  14-518;  22-557;  ©O-IST.^^ 
App.    Dlv.    2-338;    16-480;    44- 

396;   121-882;  123-691. 
Misc.   36-836:  38-121;  62-518. 
N.  Y.  Supp.  74-935;  77-101;  91- 

210;  108-65. 
Civ.  Proc.  14-438;  19-121- 
672. 

N.  Y.  182-520. 

Hun,  22-13.  491;  44-473;  78-590; 

86-378;  88-409. 
App.   Dlv.  31-208:  86-194;  88-2: 

91-548 
MlBC.     23-725;    29-516;    40-210; 

44-29 
N.    Y.    Supp.   31-23;  32-969:   34- 

843:    62-986;    61-966;    si-682: 

83-135  :        84.489 ;        H9-722  ; 

134-12. 
St.    Rep'r.   3-532;  6-324;   27-206. 
Civ.   Pioc.   14-350;  21-294. 
N.  Y.  Super.  64-1.  129. 
N.  Y.  Ann.  Gas.  4-816;  «-65. 
673. 

Add.  Dlv.  68-540. 


ipp.   Dl' 
Lbb.  N. 


Abb.  N.  S.  13-148w 

r.74. 

Week.  Dig.  23-85. 
676. 

N.    Y.   84-222;   91-562;    114-55& 

Hun,  43-210. 

App.  Div.  62-282. 

Misc.   68-33. 

N.  Y.  Supp.  70-1117 ;  108-838. 

CIv.  Proc.  11-36. 
Sabd.  1. 

Hun.  21-483. 

Misc.  79-564. 
SulMl.  2. 

N.    Y.    48-143;   80-202;    165-431. 

Hun,  S6-378. 

App.   Div.  3-272. 
Snbd.  3. 

N.  Y.  118-187;  122-554. 

Hun.  44-476. 

App.  Div.  79-426.  427. 

St.  Rep'r.  6-324. 

Civ.  Proc.  11-409;  12-248. 

Abb.  N.  C.  19-58.    _^ 

N.  Y.  Ann.  Cas.  T-211. 
676. 
^  How.  69-410. 

*' Misc.  14-115;  16-568. 

How.  61-396. 
679. 

^.  Y.  30-472. 

Hun.  8-566. 
680. 

N.  Y.  98-57. 

Misc.   16-563;  2T-178, 
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582. 

N.  Y.  Supp.  108.838. 
Misc.  68-33. 
683. 

Abb.  N.  C.  18-820. 
684. 

App.  DIv.  7e-U7. 

Abb.   N.   C.   18-320. 

How.  68-264. 
585. 

N.  Y.  Supp.  108-838. 

Mlac.  68-33. 

Civ.  Proc.  9-n. 

Abb.  N.  C.  18-320. 
686. 

App.  DiT.  76-455.  624;  76-115. 

3iTgc.  17-31. 
687. 

UUD.    10-1. 

MUc.  14-115. 

How.  68-284. 

Week.  Dig.  14-446. 
689. 

St.  Rep'r.  6-389. 
501. 

Hun.  17-207. 

App.  Div.  3-278. 

Ml8C.  8-545;  22-604;  48-361;  46- 
57. 

N.  Y.  Supp.  91-324. 

N.  Y.  Super.  56-278. 


Hun.  48-201. 

Misc.    22-691 :    46-361  ;    46-57 ; 
79-506. 

N.   Y.  Supp.  91-824. 

Civ.  Proc.  12-247. 

Abb.  N.  C.  18-238;  19-60. 
Sabd.  1. 

Hun.  44-475. 
598. 

How.  7-212. 
696. 

N.  Y.  69-310. 

Misc.  14-115. 

How.  68-264. 
596: 

Misc.  14-115. 
697. 

riv.  Proc.  16-853. 
Snlid.  2. 

Hun.  17-232. 

Misc.  17-357. 
5»S. 

X.  Y.  88-611. 

Misc.  60-520. 
599. 

Misc.   43-361. 

N.  Y.  Supp.  87-467. 

How.  62-455. 

N.  Y.  Super.  40-206. 
600. 

Civ.  Proc.  7-209. 

How.  67-173. 

Daly,  11-301. 
601. 

N.  Y.  69-310. 


Hun.  17-308;  27-46. 

Misc.  79-566. 

N.  Y.  Supp.  106-939. 

Civ.  Proc.  6-338;  7-209. 

How.  67-173. 

How.  N.  S.  1-607. 
Subd.  2. 

N.  Y.  81-91. 
Subd.  3. 

N.  Y.  66-301. 

Hun.  21-321. 

Misc.  22-694. 
602. 

N.  Y.  76-525. 

Hun.  19-165. 

App.  Dlv.  184-505;  168-10. 

K.  Y.  Supp.  30-.S65;  117-349; 
119-576;    138-95. 

St.  Rep'r.  61-722. 

Civ.    Proc.    14-377;    19-184;    21- 
52,  152. 
608. 

N.  Y.  90-68;  99-896;  186-252r 
148-528;    184-462. 

Hun.   49-19;   78-159. 

App.  Div.  6-124;  26-144:  29-242; 
34-553:  40-406:  44-581:  4S- 
623:  61-538;  62-517:  66-529: 
82-642;  92-317:  96-10;  98- 
75;  106-139:  109-561;  111- 
675,  678;  113-174;  114-6; 
115-551;  118-31:  119-816; 
126-897:  127-599.  6<>4  :  128- 
222;  132-819;  138-286;  144- 
239. 

Misc.  8-300:  12-877:  16-619;  20- 
193:  26-65:  37-521;  39-39,  285; 
44-168,  411:  50-418;  18-396; 
66-85  ;  67-221 ;  68-460. 

N.  Y.  Supp.  28-737:  44-1051:  49- 
964.  1088;  51-427;  54-o97:  60- 
802;  62-750:  64-856;  71-84;  7.^- 
869.  370:  76-1076:  78-763;  81- 
563;  86-1062;  90-593 ;  94- 
156 ;  96-491 ;  97-927  ;  100-709 ; 
1O2-1074:  104-921  :  106-217: 
112-57,  612;  117-51;  122- 
1063:   125-83;   128-1079. 

Civ.  Proc.  15-106. 
604. 

N.  Y.  79-568;  186-262:  184- 
462. 

Hun.  17-314:  23-531;  26-455; 
49-19. 

App.  Div.  40-400  ;  44-581  ;  51- 
;J09;    66-529;    82-642;    106- 

130;  i(m-rir>2 :  iio-.{28:  12«- 
897;  127-599,  004;  128-222; 
i:i8-28(J;   144-240. 

Misc.  4-324:  7-12C:  12-377;  32- 
465;   55-35;   60-466. 

N.  Y.  Supp.  48-77S:  60-802;  73- 
371  ;  81-663  ;  91-1079 ;  94- 
156:  96-401:  HM)-7()0:  106- 
217:    112-57.   612;    113-1021; 


122-106.'l:    128-1079. 
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St.    Rep'r.    St-5B4;    4d-8l4;    48- 
698. 

Civ.  Proc.  15-106. 

How.  N.  S.  1-243. 
Subd.  1. 

N.   y.   178-B4. 

Hun.   18-372;  22-352:  «4-m. 

App.    Dlv.    24-71;    1D1-5&3. 

Misc.   26-174,   256;   68*460. 

N.    Y.    Supp.    56-114,    757;    64- 
914;   12&-83. 

St.     Rep'r.    29-24;    40-166;    50- 
900. 

Civ.   Proc.  7-186;  9»*m0. 

N.  Y.   Super.  61-249. 

How.  N.  8.  1-497. 
Subd.  2, 

N.  Y.  52-(KK:  87-14. 

App.  Div.  168-865. 

Han,  68-547;  64.191. 

Misc.  55-30. 

St.   Rep'r.  46-156. 

Civ.  Proc.  18-401. 
605. 

N.   Y.   129-461;   144-250. 

Hun,  46-607;   T4-186,  Idi 

App.   DLy.  34-15a 

Mlic.  85-140;  47-209. 

N.  y.  Supp.  70-568. 

St.  Rep'r.  66-500. 
606. 

N.    Y.    132-406, 

Hun.  28-391;  27-548. 

App.   DlT.  68-505;   138-286. 

N.    Y.    Supp.    74-241;    122-1063. 

Civ.  Proc.  16-106. 
G07. 

Hun.  49-19. 

App.  Div.  34-247;  40-406. 

N.  Y.  Supp.  64-597. 

Civ.  Proc.  15-106. 
008. 

N.   Y.   130-252. 

App.   Dlv.  34-247;  6ft-552;  134- 
505  ;  138-28G :  144-240. 
609. 

Hun,  71-885. 

App.    Dlv.   48-412;    132-630. 

Misc.  28-619. 

N.  Y.  Supp.  63-184. 
OlO. 

App.  Div.  106-557  ;  144-242. 

Misc.   7-;i89;   6;i-ll. 

X.     Y.     Supp.     33-47 ;     94-771 ; 
128-1079. 

CIv.  Proc.  14-71,  262. 
Gil. 

N.    Y.    196-468. 

Hiin,  2-.*573. 

App.  Dlv.  106-139. 

Misc.  7-3«0;  16-019. 

N.  Y.  Supp.  94-156 ;  97-142. 
613. 

N.   Y.   67-550;   160-537. 

Hun,  22-465. 

App.  Div.  20-355 ;  51-309 ;  128- 


PP.  E 
222. 
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Misc.  16-619. 

N.  Y.  Su|>p.  64-914  ;  1131-612. 

Abb.   N.   C.   22-320. 

Week.  Dig.  7-225. 
Snbd.  1. 

Hun,  26-362, 

St.  Rep'r.  « 

Civ.  Proc.  ii-Sl 

Abb.  N.  C. 
Snbd.  2. 

How.  66-T6. 
615. 

How.  46-486. 

Barb.  1-447. 

Paige.  1-574. 
616. 

Hun,  22-465. 
618. 

Week.  Dig.  22-448. 
619. 

Misc.  16-619. 
620. 

N.  Y.  71-106;  148-524.  ^     _ 

Hun,  29-112,  274;  61-56^:  tl>-ll. 

App.  Dlv.  9-257;  38-020;  69- 
140;  109-652;  116-16;  127- 
647;  136-373;  187-897. 

Misc.  26-174. 

N.  Y.  Supp.  69-183;  100-569; 
111-1080;  120-387. 

Civ.   Proc.   16-520;  1^-418. 
621. 

App.  Dlv.  127-647. 

Haw.  64-4MI. 
623. 

73-375;   -TO-iW,   600;*  iM^^' 

Hun,  7«-ll. 

App.  Dlv.  65-249;  128-462;  i:t6- 
374;   137-281. 

Misc.   8-244;    11-183; 

N.    Y.    Supp.    72-5T8; 
834;   120-397. 
624. 

N.  Y.  60-282. 

MlBC.  11-188. 
626. 

App.    Dlv.    66-240:   186-874. 

MlBC.  11-183. 

N.   Y.  Supp.  72-578;  120-397. 

Hun.  47-289. 
626. 

Hun.  38-231. 

App.    Dlv.    80-253;    66-527; 
34. 

Misc.  49-603. 

N.   Y.   Supp.  51-613;  73-383. 

riv.  Proc.  19-91. 

How.   61-103. 
027. 

Ilun.  23-150;  34-549. 

App.      DIr.     12- 
121-8S2. 

Misc.  40-603. 

N.  Y.  Supp.  101-546. 

Week.   Dig.  8-492. 
62S. 

App.  Dlv.  44-396. 


60-851. 

lia.273. 


'12-435;'      110-227 


MOTBfi. 


Misc.  41^608. 

St.   Rep'r.  6-163. 

riv.  Proc.  7-18S. 
«29. 

Hun,  31-330:  H«-201. 

App.    DIv.   33-520.      ^ 

Misc.   12-231;  4^e0S. 

N.    Y.  Supp.  00-386. 

Abb.  W.  C.  15-52. 

How.   68-326. 
630. 

Hun,  17-129;  46-149. 

MlBc.  40-603. 

How.  58-250. 
68S.  ^    ^ 

N.    Y.    88-4flT:   lOt-5:    lort-tTT; 

^116-464:   142-62$:   150-77.    , 

tttin.    il-395;    2t-2?«,    269:    44- 

.  72;  Ra-J^O;  T3-247:  T9-14."». 

Api).  Div.  1-404:  13-225:  14-4^7: 
27-92;  44-3ir»:  40-2'  5S8-^9: 
60-76;  67-348;  70-115;  02- 
26d;  116-382;  110-699;  ItO- 
828;  137-8.18;  142-778;  145- 
445;  154-304.  •     ^ 

Mi«r.  15-3T:  lo-l66:  iWl-in2:  l^s- 
331;  2?-li-  280:  33-721:  ?^«- 
BIO :  ftS-299  :     Wl-t i2  :  B8-R26. 

N.  Y.  Snpp.  4-810;  00-721:  65- 
386.  974;  041-119:  IW-»T80:  llvi- 
818:  10i2-95n;  1 04-200;  l06- 
1107;  111-QO:  122-004:  127- 
29T,  609;  120-957;  13H.96i. 

St.  Rep'r.  1-729;  2H-4. 

CIr.  Vfoc.  *4-Sas.  401;  15-311: 
21-143,  147;  25-308. 

How.  60-221. 

N.  Y.  Add.  Cas.  2-356. 
Subd.  1.  , 

N.  Y.  l<y»-2TB.^ 

Hun.  10-299:  ltR-23;  3i-256;  36- 
290:  30-326. 

App-  i>ly.  40-622. 

MlBP.  10-348. 

Civ.    Proc.    4-354;    6-81;    0-252; 

12-326. 
Abb.  N.  C.  20-29;  ftO-18i. 
8ubd.  2. 

N.   Y.   147-160. 

Hun.     85-477;     55-38T;     60-159; 

6H-178. 
St.  Rep'r.  51-891. 
KJ\r,  Prdc.  lR-63. 
How.  N.  d.  8-173. 
Sn1»d.  3. 
linn.     25-396;     SlO-325;    47-238; 

65-387. 
ttlsO.   14^22. 
N.  Y.  Supp.  «ft-981. 
St.  Rep't.  14-259;  46-895. 
OW.  Proc.  0-455. 
[.  y.  Ann.  Cai.  2-877;  4-^4,  948. 


6MS. 


N.   Y.   7S-252:  12S-G01;   l3«-f5.-4; 

142-215:      147-150:      14S-202: 

15O-T0:  154-691. 
Hun.  26-26.  470:  27-517:  28-22; 

3«-205;    47-3.11;    51-438;    58- 


39;  60-311:  6«-50;  74-415;  76- 
568;   77-313:  70-140. 
App.    I  Mr.    H-319:   0-5S.5:    10-523 
17-228;    30-506:    40-2;    00-76 
62-182,     262;     67-548;     68-190 
75-4T;   77-l»l:   ft7-86:  KH-1C2 
02-266 ;       05-94 ;       lOS-493 
105.4I>K:    115-8K2;    llO-tOl 
124-:{24;    130-411;     187-858 
141-199;    142-777;    146-726 
154-:{04. 

MUr.  12*108:  18-83;  16^619:  17- 

735:    lS-6:i9:    1O-C70:    24-684; 

25-122.     667;     26-152:    20-106; 

30-208;    32-16.    Ii79 :    35-312: 

4«-8o8;  51-421;  77-277;  70- 

487. 
N.    v.*  supp.   0-862;   32-248,   862; 

35-S8Ql:     47-01:     50-182:     63- 

1084;    54-924;    56-202:    68-447; 

66-1 18 1     60-680:     71-14:     73- 

1019:     77-059:     7S-1040.     1078; 

H7-605;    8K-507;  ,HO-434;    0.1- 

140:    tt4.1,-»7;    lrto-401.    783; 

I  OH-88«  ;    1 1 4-896  :     1 1 0-899  ; 

i:>2-9(t4  ;     126-1 2r) :    127-207  ; 

120-957;   131-487:  136-260. 
St.    Rl»pT.    14-374;    50-820;    51- 

519. 
Civ.    Proc.    15-811;    81-121.    131. 

136.  321.  839. 
Abb.  N.  C.  31-202. 
How.  66-221. 

N.  Y.  Ann.  Cas.  ^162    359. 
Sniid.  1. 

N.    Y.    «7-141:    101-8;    118-642; 

115-464:     110-162.     645;     120- 

068;   14a-(^4:   144-046. 
Hnn.  20-316:  27-244:  80-37.  248; 

86-485:     85-307.    548:    38-210; 

41-61;   44-72:   51-207:  00-4S8; 

67-204:   81-564. 
App.  Div.  27-92:  35-,361;  44*315; 

46-5;    58-204;    126-828;    180- 

144  ;   14.'S-445. 
MIro.     11-285:     21-167:     24-514; 

26-384:  81-51;  .34-385. 
If.  Y.  Snpp.  17-184:  18-608:  22- 

872:    24-641:    30-528:    65-974; 

60-871. 
St.    Rep'r.    12-671:    1»*880:    2.1- 

201;   2M-4;  42-214;  45-31;  40- 

703:  51-828. 
CI  7.  Proc.  4-354;  7-140,  289,  412; 

21-166. 
Abb.   X.   C.   15-847.   481. 
How.  N.  8.  1-277;  2-54;  3-160. 
Snbd.  2. 

N.    Y.    68-370:    87-i56:    104-297; 

110-638;  147-260:  150-77. 
Hnn.  25-396:  41-63:  50-352:  53- 

615;    55-88.    3.38;    00-445:    05- 

602:    00-809:    75-337;    76-123; 

S4-117:  88-373. 
App.    PIv.    13-225:    30-506:    44- 

.313:  70-116;  0.1-.376;   ll5-,385; 

1.15-780. 


lOSl 


NOTES. 


Misc.  18-85:  15-412;  17-242:  42- 
16;  52-20d. 


N.  Y.  Supp.  11-436;  13-426:  1»- 
SSTi;    20-7tk5;    57-458;    04-649; 
70-940. 
St.    Rep'r.    35-546;    37-302;    39- 

403;   48-925;   53-351. 
Civ.  Proc.  4-320;  11-41;  1,7-231; 

18-65;  21-146. 
Abb.  N.  C.  15-356. 
How.  N.  S.  1-289. 
N.  Y.  Ann.  Caa.  2-284. 
037. 

•   N.  Y.  91-66a. 
038. 

N.  Y.  73-1;  76-599;  80-547;  84- 
614:    91-668:    9.1-93:    108-135; 
141-139;  147-620;  178-388. 
Hun.  4-315:  26-263;  27-242;  31- 

271  •  44*70 
App.  'l)lv.  2-93,  478;  31-258:  47- 
235;     5.S-88;      75-47;      80-540: 
l(KH-494  ;     106-261  ;     142-447  ; 
144-374,    880;   148-300. 
Misc.   13-85:  15-411:  24-514;  28- 
329;      33-578;      37-425;     51- 
421  ;  67-554. 
N.    Y.   Supp.  5,1-438;  59-890:  62- 
646:    05-754:    75-780;    77-959: 
80-772  ;       94-57  ;        122-947  ; 
124-837;    129-677. 
riv.  Proc.  21-293. 
N.  Y.   Ann.  Cas.  2-415.  418. 
039. 

Hun.  53-587;  56-24. 
Misc.  49-606. 
640. 

Hun,     16-624:     17-497;     18-190; 

26-19;    37-634. 
App.  Div.  28-267;  42-145;  80-52. 
Ml8C.   11-238:   35-511;  37-8.12. 
N.  Y.  Supp.  4-907:  51-68;  76-972; 

80^180. 
N.  Y.   Sup<»r.  48-219. 
041. 
N.  Y.  143-352;  188-55. 
Hun,  46-216:  62-,593;  75-337;  76- 
123.    565;    79-141;    88-373;    90- 
41. 
..    Div.    .19-19:    40-2:    59-128; 
^8-190:  93-378:  103-493. 
Misc.    11-238:    12-524.    G55;    15- 

411  :  18-429:  46-584. 
N.   Y.   Snpp.  29-757:  35-510:  61- 
295:    08-1089:    74-119;    89-434; 
92-71H5:  93-140. 
N.  Y.  Ann.  Cas.  2-61,  365. 
042. 

N.  Y.  36-358. 
044. 

N.   Y.  74-145;  130-48l>;  148-177. 
Hun,   50-277;   79-148:   80-595. 
App.    Div.    10-353:    19-234:    23- 

.506:  47-419:  103-494. 
Misc.    17-65;    2H-:^:u ;    33-576; 
07-554. 

1022 


Ap^. 


N.     Y.     Supp.    62-337;    68-870; 

122-947. 
Civ.   Proc.   15-321. 
Abb.  N.  C.  31-46. 
N.  Y.  Ann.  Cas.  2-350;  7-226. 
045. 

N.   Y,   180-482. 

Hun,  56-277. 

App.    Div.    19-234;    82-576;    t»- 

194 
N.  Y.'  Supp.  65-8. 
047. 

N.  Y.  93-592. 
App.  Div.  19-234. 
Misc.   26*355. 
Abb.  N.  C.  18-178. 
648. 

N.    Y.    96-180;    166-128;    ia»- 

210. 
App.    Div.    16-353.    354;    19-234; 

79-609;  1O5-S06. 
Misc.   18-591  ;  00-545. 
X.     Y.     Supp.     44-1026;     80-428, 

112-912;    113-809. 
X.  y.  Super.  50-147. 
X.  Y.  Ann.  Cas.  4-337;  »-46d. 
049. 

N.    Y.    115-255;    116-497;     154- 

688. 
Hun,  10-267. 
App.    Div.    18-394;    77-424;    87- 

36;  106-508. 
Misc.  13-490 ;  39-1,15,  6G3  ;  «©- 

545. 
X.  Y.  Supp.  16-180:  30-147;  82- 
974;     79-327;     80-428;     83- 
1041  ;  94-937  ;  112-912. 
Abb.  N.  C.  21-245. 
How.  X.  S.  2-362. 
X.   y.   Ann.   Cas.  4-300.  '885.  345, 
348;  6-112.  179. 
Sntid.  1.  * 

X.  Y.  165-195. 
Hun.  31-76:  39-36;  63-590;  eo- 

159;  79-148. 
App.  Div.  68-189. 
Misc.  24-512. 
X.  Y.  Supp.  53-981. 
St.   Rep'r.   88-580. 
Civ.  Proc.  4-193. 
Abb.  X.  C.  18-174. 
Snbd.  2. 

X.    Y.    45-379;    78-131;    89-843: 

96-180;  110-83;  115-^1;  117- 

306:    155-637:    165-195. 

Hun,  25-577;  28-113;  29-241:  39- 

36;  44-62.  .176:  46-217:  55-3tJ8. 

App.    Div.    19-228;    23-502;    31- 

240;  47-18;  79-605:  91-111; 

1 10-94  :   1 1 9*6.56  :    1 27-684 . 

Misc.    18-590;    19-601;  40-605. 

X.    y.    Supp.    44-369.    1028:     " 

71,  397;  61-1034;  86-346; 

1109. 

St.  Uep'r.  82-267. 

Civ.  Proc.  6-167:  12-288. 

Abb.  X.  C.  19-277. 


NOTBS. 


Subd.  8, 

N.  Y.  50-80:  66-52;  61-583;  60- 

54«;  88-231;  H^-1;  92-256;  98- 

592;     115-256;    116-492;     180- 

149;    143-634;    154-688;    165- 

198 
Hun.' 29-365;  32-189:  39-36;  44- 

62;  55-368;  62-124. 
App.    DIv.    16-853:    19-229:    33- 

837;    44-98.    318;    47-18:    75- 

440;  79-601:  91-113; 110-94; 

119-656;  120-309. 
Misc.    12-525;   14-887. 
N.    Y.    Supp.    33-1097;    85-1050; 

46-71  ;   52-753  ;  60-723,   763  ; 

61-1084. 
St.  Rep'r.  16-806;  27-83;  41-447. 
Civ.   Proc.  5-160:  12-192. 
Abb.  N.   C.  27-365 
N.  Y.  Ann.  Cas.  5-155. 
Svbd.  4. 

N.   Y.  148-262. 
Hiin,   91-507. 
App.  Dlv.  52-369. 
Abb.  N.  C.  28-12. 
€HSO. 

N.   Y.  96-180. 

Hun,  25-44. 

App.  Dir.  27-268;  40-138;  47-19, 

^  235:  49-143:  65-221;  81-181. 

Misc.  14-387;  44-419. 

N.  Y.  Supp.  33-54G:  50-632;  63- 

94;  72-729;  80-1030. 
651. 
Hun.  25-577. 
App.    DIv.    27-268:    40-139;    47- 

235:  65-221:  81-181. 
N.   Y.   Supp.  50-632;  57-614;  72- 

729;  80-1080. 
How.  65-518. 

Week.   Dig.   18-264.  455;  17-492. 
052. 

N.  Y.  70-424. 
654. 

Misc.  48-31. 
How.  30-30;  38-367. 
655. 

N.  Y.  50-80:  89-33:  96-187;  116- 
497;   134-.f):^0:   194-406. 

Hun.     29-242:     31-257;     32-139; 
89-38:  88-170. 

DIv.     48-521 :     112-484 ; 
[20-310. 

Misc.  12-522:  17-6r.:  18-592;  32- 

90  ;  45-045  ;  40-349. 
N.  Y.  Supp.  60-197;  83-1041;  91- 

69:    99-1127;    105-120:    111- 

886. 
St.  Rep'r.  47-645. 
Civ.    Rroc.  5-161):  9-171:   15-223. 
Abb.  N.  C.  19-27G;  31-48. 
Daly.  12-5. 

N.  Y.  Ann.  Cas.  4-346. 
Snbd.  2. 

X.  Y.  148-2.59. 

Hnn,  62-123:  91-507. 


App. 


App.    Dlv.    88-230;    43-470;    52- 
369 ;    " ^'  '   '"       


681. 


87-37 ;    114-441  ;     127- 


N.  Y.  Supp.  85-532;  53-496;  65- 

123. 
St.  Rep'r.  41-446;  68-369. 
Abb.  N.  C.  28-14;  27-364. 
656. 

Hun,  26-367. 

App.  DIv.  76-88. 

N.  Y.  Supp.  77-1018. 

Civ.  Proc.  10-348. 
657. 

Hun,  81-256. 

App.  DIv.  81-586;  122-737;  127- 
685. 

Misc.   27-683;  39-663. 

N.    Y.    Supp.    80-596;    81-367; 
107-777 ;  111-886. 
058. 

App.     DIv.     44-250;     122-737; 

127-685. 
Misc.  18-37;  27-683;  89-668. 
N.    Y.     Supp.    30-145;     60-766; 

107-777;  111-886. 
St.  Rep'r.  61-836. 
660. 

N.  Y.  Supp.  80-819. 
668. 

App.  DIv.  49-141. 

N.   Y.    Supp.   91-486. 
674. 

App.  DIv.  12-328. 
677; 

N.   Y.   89-343;   110-83;   116-492: 

148-262;   194-406. 
Hun,  84-91:  88-170. 
App.  DIv.  48-519;  5.3-87:  85-321; 

87-37;  91-110;  108-491;  112- 

484  ;  127-681  ;   139-637. 
Misc.   28-677;   32-90. 
N.  Y.  Supp.  30-557:  85-533;  62- 

881;     65-753:     83-1041;    93- 

140;   111-886;   124-48. 
678. 

X.  Y.  110-83. 

Hun,  34-91;  88-170. 
App.   DIv.   189-637. 
N.   Y.   Supp.  85-553;   124-48. 
079. 

N.  Y.  110-83. 

Hun.  84-91. 
681. 

App.    DlT.   154-304. 

N.  Y.  Supp.  188-961. 
&S2. 

N.     Y.     82-88;     85-500;     89-440; 

100-243. 
Hun,  30-19:  44-296;  57-144;  77- 

316;  79-138. 
App.  DIv.  12-442:  13-237;  27-93: 

62-566;    5.3-88;    68-190:    75-47; 

82-476;   128-504;   145-444. 
Misc.     14-546;     25-417;     27-520; 

29-107,    613;   35-246.   334;   42- 

21. 
N.   Y.  Supp.  50-133:  54-937;  61- 

939;   65-753;   71-181,    776,   971; 
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Tr-060 ;      85-543  ;      112-794  ;  1 

12i9"057. 
Civ.  Proc.  14-232;  21-121. 
N.  Y.  Adq.  Cas.  2-356;  4-65. 

e8». 

N.  Y.  73-218;  75-179,  434. 

Hun,  14-402;  17-49;  27-244;  34- 
579;  42-03. 

App.  Div.  4-21;  44-305;  80-539; 
M2-476  ;  121-882  ;  145-444. 

Misc.  14-546;  15-411;  20-96;  26- 
417;    42-20:    57-343;    «0-547. 

N.  Y.  Supp.  18-101;  36-893;  45- 
88;  54-037;  00-1108;  112- 
1030;   129-957. 

Civ.  Proc.  15-176. 

N.   Y.   Aim.   Cu«.  2-210,  366. 
684. 

N.'y.   Supp.  98-83. 
G87. 

App.  Plv,  28-349;  82-476;  114- 
123;   119-818. 

N.  Y.  Supp.  54-570;  99-789. 

Abb.  N.  C.  8-0. 

N.   Y.  Ann.  Cas.  4-66,  d. 
088. 

Hun,  16-624:  18-100;  30-59. 

App.  Div.  28-347,  351;  82-476; 
114-123;  119-818;  120-40. 

Misc.    16-152:   17-213. 

N.  Y.  Supp.  3-37  ;  99-780 ;  111- 
102. 

N.  Y.  Ann.  Cas.  4-66,  n. 
689. 

App.  DIv,  28-351. 

Barb.  04-464. 

N.  Y.  Ann.  Cas.  4-66,  n. 
690. 

N.  Y.  Ann.  Cas.  4-6^  n. 
091. 

Abb.  (N.  S.)  15-205. 
693. 

N.  Y    73-264. 

Law   Bull.   1-51. 
696. 

App.  Div.  28-.351. 
697. 

N.    Y.    124-613;    148-177. 

Hnii,   79-148. 

App.  Div.  1-500:  145-214. 

N.    Y.    Supp.    29-757. 

N.  Y.  Ann.  Cas.  2-350. 
703. 

App.   DIr.  76-75. 

Wook.  Dig.  23-184. 
704. 

App.   Div.  76-75. 
706. 

lltin.   79-139. 
707. 

N.  T.    134-580. 

IlJin,   70-340. 

App,    Div.    114-441;   120-308. 

Misc.    67-556. 
70S. 

N.   Y.   148-135. 


Hun,  32-356. 

App.  Div.  114-441. 

N.  Y.  Supp.  99-1127. 

Hovr.  62-00. 

Week.  Dig.  14-214;  18-418. 
Siibd.  1. 

N.  Y.  110-118. 

Civ.  Proc.  18-146. 

Al)b.  N.  C.  20-188. 
Snbd.  2. 

N.  Y.  130-487. 

Hun,  31-70;  42-124. 

App.  Dir.  12-828. 
Subd.  3. 

N.  Y.  94-508. 

Hun,  39-38. 
Subd.  4. 

Hun,  44-G8. 

App.  Div.  87-87;  140-584. 
709. 

N.  Y.  92-651;  105-322. 

Hun,  36-407. 

App.  Div.  2-553;  31-258;  75-478; 
80-380  ;  82-476 ;  198-313  ; 
114-122;  119-819;  133-042. 

Misc.  7-397;  16-152;  27-506;  43- 
329;  44-420;  45-646. 

N.  Y.  Supp.  78-283;  81-82;  87^ 
131  ;  99-789 ;  104-935. 

Civ.  Proc.  8-35. 

N.  Y.  Ann.  Cas.  1-404. 
711. 

N.   Y.  55-139. 

Misc.  24-512. 

N.  Y.  Ann.  Cas.  6-179. 
712. 

Hun.  63-837.  848. 

Misc.  27-508. 
71  % 

N."  Y.  62-133;  81-349;  09-396; 
108-173. 


150-833. 
Misc.  39-718. 
N.   Y.    Supp.  5-380;  32-832;   S4- 

820;     36-287;     73-330;    76-576; 

77-574 :       1 06-6:J9 ;       1 1 7-f «:? . 

120-461;    126-649;    135-419; 

139-643. 
St.  Repr.  19-907. 
Snbd.  1. 
N.  Y.  94-342;  119-408. 
Hun,  23-411;  29-033;  68-512;  8C- 

456. 
App.  Div.  38-120;  73-474;  ICM- 

81. 
Misc.  53-17. 

N.   Y.   Supp.  56-647;  lOSB-925, 
St.  Rop'r.  52-593. 
Civ.    Proc.  4-127;  15-209. 
Daly.  11-113. 
Snbd.  2. 

K.  Y.  119-412. 

Hun,   51-555;   68-512;  91-226. 
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9«1>4.  8. 

N.  Y.   119-406. 
Han,  8-79;  01-164. 
St.  Bep'r.  28-28. 
714. 
N.  y.  67-161;  77-272. 
Hud,  73-244. 

App.  Dlv.  11-64;  85-587;  66-576: 
72-575;       7a-352;       120-321; 
124-543;    160-833. 
Misc.  17-410;  37-517;  53-17. 
N.  Y.  Supp.  55-146;  78-328;  75- 
973;    76^9,    818;    lWI-968 ; 
136-419. 
Lans.  1-808. 
716. 

N.  y.  76-596. 

Hun.  15-585. 

App.   I>iv.  51-6:  86-^2;  92-176, 

178;   140-422. 
N.    Y.    Supp.    83-780;    86-1043; 

126-353. 
N.  Y.  Super.  46-197. 
716. 
App.   Dlv.   163-158. 
Misc.  41-203. 
717. 

U.  Y.  Ann.  Cat.  4-384. 
719. 
ClV.  Proc.  6-26S. 
Abb.  N.  C.  8-237. 
Week.  Dig.  15-112. 
721. 

N.    y.   88-291;   136-534;    141-83; 

167-425;  200^07;  207-360. 
Hun.  26-119;  22-138;  24-4r)9;  27- 

388;   63-848;  73-608;   H6-4&1. 
App.  Dlv.   24-414;  r>.%-422:   HO- 
4f)3;  111-583;  112-891;  143- 
768;    148-416. 
Misc.   10-15S:    16-563;   24-286; 

63-341;   63-47. 
N.  Y.  Supp.  63-709;  06-985;  98- 
496;  100-7:U;   14KU294  ;  114- 
1002  ;   12H-R  . .  ;   132-060. 
8t.    Rep'r.    80-230;    35-724;    44- 

393;  61-44. 
Civ.  Proc.  9-50. 
How.  N.  S.  2-248. 
Dem.  6-140. 
N.  Y.  Ann.  Cas.  6-881. 
Snbd.  8. 

Misc.   68-595. 
Bvbd.  5. 

App.  Dlv.  128-233. 
Snbd.  7. 

N.   Y.  120-440. 
Dem.  6-51. 
Svbd.  9. 

Civ.   Proc.  11-188;  16-860. 
Snbd.  11. 
Hun,  21-511:  26-158. 
App.  Dlv.  10-289. 
Misc.  17-733. 
St.  Rpp'r.  37-359. 
Bttbd.  12. 
N.  Y.  77-512. 


Hub,  16-431;  21-511;  24-636; 
26-430 

App.  Dlv.  10-280;  136-409; 
14,3-769;    14H-416. 

St.    Uep'r.  33-927;  46-585. 

Civ.  Proc.  8-75. 

Abb.  N.  C.  16-142. 
722. 

N.  y.  120-434;  13."5-522;  141- 
76;  200-207:  2O7-360. 

HuD,  68-348:  86-451. 

App.  Div.  66-422;  84-807;  110- 
453;  111-584. 

Misc.    6K-596. 

N.  Y.  Supp.  33-929 ;  82-831 ; 
06-946;  98-406. 

N.  Y.  Ann.  Cas.  6-381. 
728. 

N.  y.  83-92:  88-500;  89-22; 
107-645;  110-646;  120-434: 
121-«546;  122-461:  135-222. 
137-471:141-76;  144-216;  146- 
260;  155-75;  16O-190;  106-2SO; 
167-421;  100-115;  183-i:JS: 
187-262;  1S»-4(I2:  100-;iss : 
191-207  ;  107-322  ;  200-207  ; 
203-253;   207-360. 

Hun,  27-18:  31-424;  36-233:  38- 
628;  40-216.  422,  623;  46-061; 
64-613;  62-304,  306;  63-348, 
402;  64-432;  65-60,  550:  66- 
197,  198;  74-376:  75-372;  77- 
666;  80-414;  81-146,  1S3;  82- 
364,  576;  84-44,  129;  85-35,  500; 
86-359,  451;  88-180;  90-42; 
82-420,    451),    503. 

App.  Dlv.  1-18;  2-611:  8-580;  lO- 
326,  304;  18-823;  20-624:  21- 
433;  30-508;  81-306:  32-251; 
38-582;  39-509;  40-800:  41- 
655;  44-307:  48-110;  49-631; 
61-384;  63-99,  319.  418,  562; 
54-52.  98;  66-422;  58-294.  345; 
64>-lN>,  191,  416,  512:  62-54, 
437;  64-827.  650;  68-190,  377; 
69-296.  322,  444;  70-529;  71- 
432.  595:  72-529:  7.3-1.-8.  244: 
74-74.  368.  535;  76-75.  .<142,  8H7: 
78.488;  79-42.  50;  81-1.18,  Oa'i: 
82-98,  241.  662;  88-129.  183. 
215:  84-4(W,  .5,19:  W5-.»»5:  8S- 
416:  91-4(S;  03-570;  04-417; 
95-S4,  2(W.  624;  07-76,  135: 
100-228.  440;  108-98;  109- 
332,  613;  110-453;  111-583; 
112-15,  71:  113-91,  00,  757, 
758;  114-324;  116-483;  117- 
250  :  1 1  s-83.  81 1  ;  1 19-849  ; 
122-386:  12.3-688:  124-115. 
117.  523;  127-71;  128-2.S3 ; 
130-180:  1.33-SlO,  867:  135- 
705:  136-407.  501:  137-400; 
1.3N-472;  130-207*  501;  141- 
374;  142-78,  201,  337;  140- 
.S58  ;  150-401  ;  151-926  ;  153- 
411  ;    155-32. 

MI  so.  7-517,  632:  8-260:  9-356; 
10-3,    005;    11-110,    170,    254, 
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393;  12-852;  18-01.  96;  14-546; 
16-321;  lH-581,  662;  19-408; 
22-240;  2a-174;  24-525;  20- 
450;  28-24;i;  »0-264;  31-453. 
693;  33-647,  685:  35-235:  3U- 
405;  41-33f;  45-407;  4H-175; 
4U-325;  55-31;  66-362;  57- 
138;  61-383;  62-632;  68-47; 
67-238,  240;  68-506;  70-22; 
7»-366. 

N.  Y.  Supp.  28-547;  80-541;  83- 
020;  34-81;  36-8,  087;  41-212; 
47-553;  48-640;  60-1025;  52- 
464.  613;  53-256:  66-78,  600; 
57-207,  502;  58-607.  1073;  60- 
648;  62-G60;  63-327;  64-483; 
65-676.  020,  1093;  66-257;  67- 
808;  68-055,  1058.  1095.  1110; 
69-062,  1002.  1108:  70-65,  871; 
71-104;  72-162,  303;  73-1005; 
74-119.  189.  680,  671,  1021;  75- 
262,  856;  76-661.  808;  77-251. 
641;  79-631,  608,  718,  751;  81- 
351,  304.  586,  850:  82-500,  667: 
84-503,  749;  86-497;  88-217. 
289,  463;  8»-356.  587;  01-788. 
839;  95-255,  426,  879:  96- 
244,  040;  9S-53.  41*0,  8J)1;  99- 
849;  lOl-.SO:  980;  102-330, 
484.  1066;  1O3-204.  667;  104- 
782,  808;  106-839  ;  1O7-540  ; 
iaH-157,  921;  114-398:  115- 
lObO;  116-5(i8,  583;  118-15. 
88:  119-740:  120-.336:  121-71. 
718;  122-860;  124-180,  600; 
126-211.  653.  067;  127-1062; 
133-447;  184-709.  898,  1098; 
140-223.   429. 

St.    Ucp'r.    37-369. 

Civ.  Proc.  14-128.  130.  283;  15- 
66,  62.  220,  320,  347;  19-41.  43, 
46.  288,  208. 

N.  Y.  Super.  57-297:  59-381. 

N.  Y.  Ann.  Cas.  1-32,  40.  50,  68; 
2-53;   5-381;   7-83;  8-104;   lO- 
150. 
724. 

N.  Y.  78-362.  487;  90-546;  112- 
325;  110-414:  120-4.S4:  153- 
.SOO  ;  lOM-286  ;  200-207  ;  20S- 
253;  207-360. 

Hnn.  27-1S:  42-167:  61-.^67:  63- 
348:  66-404;  81-80;  89-424; 
91-172. 

App.  DIv.  14-227;  18-266,  323; 
21-433:  32-118:  33-607:  40- 
252;  48-232:  51-596;  76-866; 
78-400;  70-,561:  82-241:  ».•?- 
1&3.  429;  88-3.30:  89-304; 
102-583;  112-1.\  441;  114- 
793:  11.S-.'144;  122-451;  125- 
212:  128-2,'»0:  132-210;  133- 
.505;  138-7.'>0:  ISO-.-iOl;  142- 
337;   143-484;   154-308. 

Misc.   6-.^2:    i:«-241:   14-,-.4G:  22- 
146:  24-214:  30-68:  31-463:  3,^- 
478:  45-10,   153;  51-.VJ1  ;  55- 
31;   63-17. 


N.'T.  Snpp.  18-500;  41-212;  47- 

553;    48-645;    52-934;    62-793. 

862;    64-901;    78-460;    79-680; 

81-394;    82-422;     85-863;    90- 

810;   91-052:   92-924;   96-M6; 

98-376;      100-196;       101-72; 

103-505;    104-782;    109-lirt: 
^   116-161.    681;    117-232;    124- 

180;  126-967;  127-989. 
Abb.  N.  C.  14-311:  29-404. 
N.   Y.   Super.   57-297;  59-121. 
How.  62—460. 
Week.  Dig.   14-860;   15-106;  16- 

41*  17-354*  21- k 
N.  Y.  Ann.  Cas.  1-64;  6-881;  6- 

31.  809. 
Connoly,  1-814. 
725. 
N.'  Y.  120-484 :  207-860. 
Hun,   63-348. 
Civ.  Proc.  10-241,  846. 
726. 
N.  Y.  207-360. 
MlBC.  20-649. 
N.    Y.    Supp.   97-1000. 
727. 

N.  Y.  207-860. 

App.  DIv.  13-95;  127-010;  188- 

247. 
Misc.  67-38. 
N     Y.     Supp.     107-1020;     122- 

1028. 
728 
N.*  Y.  165-75 ;  207-360. 
Hun,   86-29.  • 
App.    Div.  18-323;  25-462. 
Misc.  24-525;  25-446. 
N.  Y.  Snpp.  56-712;  67-89& 
Civ.  Proc.  8-94. 
How.  60-205. 
729. 
N.'  Y.  207-860.  • 
Hun,  62-306;  69-447. 
App.  Div.  88-188. 
MiRC.  26-506. 
N.   Y.  Sopp.  66-767:  66-250;  83- 

499:    140-845.   410. 
Civ.  Proc.  19-346. 
730. 
N.  Y.  76-596:  207-860. 
Hun.  60-447. 

App.   Div.  N3-183:   128-11. 
Misc.  6-439;  11-444:  26-596. 
N.  Y.  Supp.  32-221:  66-787;  64- 

XiS;    05-250:     82-405);     112- 

431. 
St.  Rep'r.  17-v81. 
Civ.  Proc.  19-346. 
N.   Y.  Ann.  Cas.  2-29. 
731. 
N.    Y.    IIO-IOI;    119-561;    186- 

100. 
Hun.  84-177. 
App.    DIv.    28-400;   42-170;    102- 

65;     117-187;     135-70;     140- 

506. 
Misc.  9-46;   12-113;   18-688;  31- 

505;   62-268. 
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N.   T.   Supp.  29-291:  88-94;  B8- 

1049;  <H-rs  55;  107-620;  110- 
,   821;    140-8G9. 
Civ.  Proc.  15-96. 
N.  Y.  Ann.  Cas.  6-150. 
732. 
N.    Y.    iaO-248;    IIO-IOI;    119- 

561;   185-109. 
Hun.  84-177. 
App.  Div.  4:«-170;  102-05;  117- 

187;    135-79;    140-506;    153- 

758 
Mlsc'  13-40;    28-1  J)8 ;    50-802; 

02-208. 
N.    Y.    Supp.    68-1049;    59-11; 

107-620;  119-821. 
Week.   Dig.  8-415. 
N.  Y.  Add.  Caa.  6-150;  9-139. 
788. 

N.  Y.  186-109. 

App.   Dlv.   42-170;   61-321;   102- 

65;    117-187;    135-79;    140- 

606. 
Misc.  9-46;  02-268. 
N.    Y.    Supp.    68-1049;    04-979 ; 

107-620;  110-^21. 
N.  Y.  Ann.  Cas.  6-150. 
734 
N."  Y.  IIO-IOI;  185-109. 
App.  Div.  28-400;  42-170;  117- 

187;  135-79;  14O-506. 
Misc.    60-361. 
N.    Y.    Supp.    58-1049;    08-682; 

107-620;   110-S21. 
N.  Y.  Ann.  Caa.  6-150;  9-139. 
785. 

N.  Y.   186-109. 
App,   Dlv.   133-430. 
N.  Y.  Ann.  Caa.  6-150. 
730. 

N.   Y.   102-3.35. 
N.   Y.   Supp.   102-790. 
Abb.  N.  C.  9-209. 
737. 

N.'  Y.  102-335. 
738. 

N.  Y.  115-163;  121-644;  128-171; 

150-187. 
fiun.     66-406;    00-548;     63-164; 

77-592. 
App.    Div.  .  3-28:    9-309:    10-05, 

^22:    10-582;    23-241;    25-140; 

42-64;  72-485  ;  101-344  ;  117- 

602;   144-278. 
Misc.   7-527:   8-621;   15-124:   18- 

688:    22-660;    24-360;    28-448; 

80-86;  78-64. 
N.   Y.   Supp.  29-821:  80-815;  40- 

298;   48-779.   075:   49-000;   52- 

498;  68-932.  1132:  61-868:  76- 

513;  92-250:  128-1014;   138- 

664. 
Civ.    Proc.    12-126;    14-130;    21- 

127,  284,  320. 
Abb.  N.  C.  20-321. 
N.  Y.  Ann.  CaR.  6-148,  153. 
789. 

N.    Y.    150-1S7:    2fK>-202. 


740. 

N.'  Y.  78-586. 

Hun,  47-435.  • 

App.      Dlv.      82-350;      101-287, 
131-172. 

MlBC.   6-206;   7-394;   24-370. 

N.    Y.     Supp.    20-821;    91-658; 
115-253. 

Civ.  Proc.  16-126. 
743. 

N.'y.  186-109. 
744a. 

App.  Dlv.  153-753. 

Misc.   77-590. 

N.   Y.   Supp.   133-715;   137-234; 
138-795. 
746. 

N.   Y.  186-109. 

Hun,  83-416. 


App.  Dlv.  106-613. 

N.  y.  ^    — 


118-745  ; 


Supp.  31-959. 
746. 

N.  Y.   185-109. 
App.      Dlv.     37-123 ; 
154-597. 
747. 

N.  Y.  Supp.  139-909. 
N.  Y.   185-109;  200-144. 
App.  Div.  81-347 ;  106-613. 
748. 

N.   Y.   186-109. 
749. 

App.  Dlv.  81-347. 
760. 

App.  Dlv.  37-123;  110-639. 
N.  Y.  Supp.  66-1130. 
751. 

N.    Y.    200-144. 

Hnu,  83-416. 

App.  Div.  81-346:  121-627. 

N.  Y.  Supp.  31-959;  81-242;  100- 

734. 
755. 
N.  Y.  111-350;  116-493;  166-130; 

171-488;   187-4. 
Hun,  65-565;  81-388:  82-306. 
App.   Dlv.  7-160;  19-307;  24-228- 

33-456:   36-81,    381:   41-4;   44- 

257;    62-257:    72-103:    73-5r.S: 

88-586  :     104-533  ;      141-465  ; 

144-375. 
Misc.     14-303;     27-611;     29-323; 

50-408. 
N.  Y.  Stipp.  30-884:  55-401.  514; 

58-2(53;     60-.'>22;     70-897;    76- 

184;   100-527;  126-551;  130- 

684. 
N.   Y.   Super.  55-539. 
N.    Y.    Ann.    Cas.    1-138;    2-211; 

4-375,  377;  9-53,  317. 
756. 

X.   Y.   133-13:  140-420;  157-160: 

171-488;     176-97;     178-236? 

183-385. 
Hun.   0.1-414:    74-2ruS:   83-306. 
App.     l>fv.    18-203:    10-2H5:    21- 

2"J>;  27-1  Sl>:  31-«;6;  31-1213:  41- 
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396;   B7-113;  68-248,   270,   438; 

02-257;  6S-10:  77-342;  81-162: 

82-81,   102:  87-7;  88-(586;   97- 

183;  112-637;  132-709;  187- 

264;  153-887. 
Misc.  4-114:  14-303;  17-328;  20- 
819;    20-323;    30-171;    48-479; 

40-615  :  5«-450. 
N.  Y.  Supp.  31-337;  85-1057;  45- 

840;  5O-C70;  54-426;  58-67;  6<>^ 

522;   68-803;    60-218,   295;   70- 

74;    80-799:    81-587,    795:    85- 

103;   93-700:   05-513;   36-837; 

1O1-340;    107-274;    117-537; 

126-551;    180-684;    132-503; 

138-535. 
St.    Kenr.  60-171. 
N.  Y.  Super.  57-421;  50-478. 
N.  Y.  Ann.  Cas.  1-188;  0-312. 
757. 

N.  Y.  82-500;  00-461;   111-350; 

115-493;  136-214. 
Hiin,  27-18;  64-498;  77-91;  81- 

388:  87-587. 
App.  Div.  11-48;  12-313;  17-227; 

10-306;    20-57,    3;«.    456;    36- 

881;    52-521;    57-480;    58-248; 

60-55;*;  62-257;  <I8-H;  77-338; 

81-161 ;       82-101 ;       08-294  ; 

104-533;    112-749;    123-412; 

141-465  ;  144-375. 
Misc.    14-115.    302,    428;    17-103: 

10-226:  2<l-545;  27-61X;  57- 

*172  •   72—153 
N.   Y.*  Supp.' 18-563;  36-16,   432; 

45-541;     46-118:     51-852;    55- 

401:    57-471;    58-263:    62-303: 

65-384;    67-1067:    68-116,    803, 

804;    68-1097;    70-897;   74-297; 

70-74;    8O-790;    81-587;    OO- 

420;     03-1074;    00-76 :     107- 

1110  :       100-662 ;       126-651 ; 

120-577;   131-46. 
St.  Uop'r.  71-24. 
Abb.  N.  C.  20-284,  465. 
N.  Y.  Super.  65-539:  68-120. 
N.  Y.  Ann.  Cas.  4-375;  0-53,  S04. 

608,  n. 
758. 
N.    Y.    77-480;    111-350;    130- 

313:    100-377. 
Hun,  23-188:  31-390;  61-423:  66- 

259;  60-62:  81-194:   173-337. 
App.  Dlv.  30-530;  40-25;  67-4;W; 

112-750:      132-540;      125-148; 

132-57  ;   138-785. 
Misc.    14-302:    38-12:    60-408; 

53-6:   50-268;   76-48. 
N.  Y.   Supp.  57-502:  74-655;  OO- 

76:    102-011;    107-534:    llO- 

873:  116-rn7;  128-588;  126- 

551:    134-92. 
Civ.  Vroc.   14-435. 
N.   Y.   Super.  65-539. 
N.  Y.  Ann.  Cas.  O-307,  n. 
7rw0, 

N.  Y.  111-350. 
Hun,  66-62. 


App.  Dly.  20-625. 

SRsc  14-302 ;  68-6. 

N.    Y.    Supp.    47-158;    102-911; 

126-561. 
N.  Y.  Anix.  Cas.  O-907,  n. 

760. 

App.     Dlv.     100-323;     112-748; 

128-413;  140-245. 
Misc.   14-303:  50-268. 
N.     Y.     Supp.     85-1057:     06-613; 

00-76;    107-1110;    126-551. 
Civ.  Proc.  S-277. 
Abb.  N.  C.  22-284. 
N.  Y.  Ann.  Cas.  2^211;  O-80& 
761. 

N.  Y.  68-562;  69-450;  68-414. 

Hun,  4-48,  674. 

App.  Dlv.  27-146;  29^7. 

Misc.  27-612. 

N.  Y.  Supp.  50-536;  51-852;  68- 

263;  ian-551. 

763. 

N.     Y.    77-515;    108-274;    106- 

127. 
Hun,  21-509:  66-565. 
App.    Dlv.    32-118;    86-.S81;    66- 

303;    64-416;    134-322;    137- 

782. 
Misc.*  6-51:   16-198;  27-57:  88- 

121;  45-477. 
N.  Y.  Supp.  66-401;  66-942;  72- 

232;    02-737;    119-41;    122- 

543;  126-551. 
How.  50-385. 

N.  Y.  Ann.  Cas.  8-884;  9-810. 
764. 

N.'  Y.  114-579. 

Hun.  34-11;  62-261;  66-565. 

App.    Dlv.    6-482;    44-257;     118- 

745;    117-55;    184-543;    144- 

689. 
Misc.  16-198. 
N.    Y.    Supp.    60-761  ;    99-203 ; 

107-1075;    119-610;    126-551. 
N.  Y.  Ann.  Cas.  4-56,  n.;  9-319. 
766. 

N.  Y.  140-414. 

Hun,  73-201. 

App.    Dlv.    20-525:    86-382;    64- 

416;  104-533;  134-544;   187- 

782:   141-466. 
Misc.  89-276. 
N.  Y.  Supp.  47-158 ;  72-232 ;  98- 

1074;    110-610;    122-543. 
Dem.  3-236. 
766. 

N.  Y.  140-420. 
Hun.    78-546. 

App.  Div.  112-808;   141-465. 
N.   Y.   Supp.  99-432. 
N.  Y.  Ann.  Cas.  9-309. 
767. 

N.   Y.  70-175;  163-110. 

Hun,  83-514.- 

App.    Dlv.    2-413;   61-669;    lOl- 

467:     11S-8:     12O-307;     184- 

61;    161-628. 
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Misc.    33-491;    64-650;    63-39; 

72-150;  76-210. 
N.    Y.    Supp.    18-501,    502;    02- 

140;    105-9;    118-707;    127- 

1000;   129-773. 
768. 

N.  Y.  06-32;  135-76. 

Hun.   12-130;   lS-125;  63-514. 

App.  Dlv.  2-413:  27-614;  50- 
af7;   148-302;    140-3,  68,  444. 

Misc.   73-402;    76-427. 

N.  Y.  Supp.  18-501,  502:  50-776; 
60-179  ;  133-281 ;  158-168. 

Abb.  N.  C.  20-178. 
760. 

Hnn,  25-354»  376;  28-204;  44- 
45. 

App.  Dlv.  48-412;  50-393;  65- 
240;  01-272;  106-387;  110-921. 

Misc.  30-274;  38-121;  60-354 ; 
70-569. 

K  Y.  Supp.  54-722;  62-305;  60- 
843;  TO-578;  77-101;  04- 
815;    128-138. 

Civ.  Proc.  6-00;  14-71. 

Abb.  N.  C.  18-204. 

How.  67-300. 
770. 

N.  Y.  185-76. 

Hun,  21-481;  36-542;  68-514. 

App.  Dlv.  76-144. 

MlBC.  56-376. 

N.   Y.    Supp.   78-942. 

Abb.  N.  C.  20-178. 

How.  66-287. 

Daly,  0-44. 
771. 

Misc.  46-93;  68-370:  70-510. 

How.  10-458. 
772. 

N.  T.  150-877.  537:  177-236. 

Hun,  31-20;  4H-46. 

App.  Dlv.  48-412:  68-555;  83- 
168;  108-119;  144-148. 

Misc.  10-733;  15-413;  20-206; 
84-400;  37-745;  50-331;  62- 
592 '   68—33. 

N.  Y.'Snpp.  45-782;  60-646;  74- 
241;  76-476;  03-895;  110-825; 
128-846. 

Civ.  Proc.  21-16. 

N.  Y.  Super.  52-63. 

Law  Bull.  5-88. 

N.  Y.  Ann.  Cas.  8-15. 
775. 

Nf  Y.  150-537;  158-23. 

Hun.   27-21;  81-348. 

App.  Dlv.  140-324. 

Misc.   14-182;  23-505. 

N.  Y.  Stipp.  52-756. 
776. 

N.  Y.  47-870;  75-599. 

Civ.   Proc.  6-178. 

Week.  Dig.  0-133. 
777. 

How.  67-481. 
7T0. 

N.  Y.  142-212. 


Hun.  26-518;  38-389;  56-375;  57- 

463. 
App.    Dlv.    17-227;    18-409;   21- 

467;    40-103;    67-125;    74-278; 

75-289;  76-74.  287.  484;  7O-120; 

81-147;    84-404.    620;    87-103; 

01-549;     03-151,     325;     lOl- 

182;    106r809,    405;     107-527 ; 

100-133;     112-77;     113-756; 

122-616;     123-274;     124-131; 

125-374;     128-761;     134-576; 

138-538,    714;    130-728;    143- 

618:   153-295. 
Misc.  16-514;  23-78;  25-90.  310; 

30-533,    628:    31-170,    471;    33- 

389:     88-120;     84-347;     43-20; 

4V-57  ;  50-618 ;  52-9  ;  56-649  ; 

50-156,    515;    61-341;    64-642; 

65-164;  60-886. 
N.  Y.  Supp.  30-859;  46-782;  47- 

649;    51-833;    54-566,    666;    62- 

713,    784;    63-967;   66-721;   60- 

816;  77-610;  78-2,  637.  669,  TIS; 

70-708;    80-689;    82-679.    996; 


84-111-  180.  1011;  85-192:  86- 
1022;  87-402,  519.  891;  00-824; 
01-876;  08-959;  04-177;  05- 
1027 ;  08-62,  200 ;  00-331  : 
107-497,  806,  949;  110-264, 
934;  113-2S9:  117-1000:  110- 
131,  620;  121-1114;  122-215; 
123-762;  124-491;  125-624; 
128-467;  187-1071, 

Civ.    Proc.   10-168;   21-221. 

Abb.   N.   C.  31-482. 

N.  Y.  Super.  57-222. 

How.  57-481. 

Dem.  2-486. 

Daly,  10-71. 

Week.  Dig.  23-48. 

N.  Y.  Ann.  Cas.  6-386;  7-269,  278. 
780. 

N.   Y.   138-565. 

Hun,  40-238;  74-192;  82-355. 

App.  Dlv.  40-390;  86-1:88;  02- 
134;  130-874;  148-429;  154- 
586. 

Misc.  12-88:  20-207;  84-253:  37- 
129,  606;  80-580;  72-158. 

N.  Y.  Supp.  38-176;  60-76;  63- 
246;  €»-215;  74-409;  76-l.'iO: 
80-588:  83-307;  87-316;  120- 
614  ;  130-190. 

St.  Rep'r.  50-555. 

Civ.  Proc.  14-340. 

N.  Y.  Ann.  Cas.  1-118,  119;  0-46a 
781. 

N.  T.  177-236. 

App.   Dlv.  88-275. 

M!f!0.    14-182:   64-455. 

N.  Y.  Supp.  35-382;  86-71. 

Civ.  Proc.  14-1. 

Abb.  N.  C.  11-233. 
782. 

Misc.    64-455. 

Civ.  Proc.  14-1. 
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App.  I>iv.  3-321;  lao-GOfi;  147- 
589;    154-308. 

Misc.    14-303;    10-r)03;   <M-4r»5. 

N.  Y.   Supp.   105-474;   132-597. 

Sf.   R*>pr.   14-8. 

Civ.  Proc.  6-188. 

Abb.  N.  G.  14-511. 

N.  Y.  Ann.  Cas.  2-215. 

How.   02-460;  «e-392. 
7H4. 

\.  Y.  07-810;  200-208. 

Huu,  27-384;  J40-257. 

App.  Dlv.  10-289  ;  14-232  ;  144- 
215. 

Misc.    0-514;     11-125;     12-403; 
5K-176;  «4-455. 

N.  Y.  Supp.  31-1008;  188-775. 

Civ.   Proc.   14-290. 

N.  Y.  Ann.  Cas.  7-125. 
7«B. 

Misc.   64-455. 
7^6. 

X    Y    S6-278 

Misc.*  26-342;    64-455;    77-565. 
7S7. 

C[y.   Proc.   10-165. 

Misc.   53-428;   64-455. 
7SS. 

App.   Dlv.  04-28;  110-898. 
7S0. 
.  App.   Dlv.   20-373;  48-601. 

N.   Y.  Supp.  28-59. 
700.     ^ 

App.   Div.  48-601. 

N.  Y.   Ann.  Cas.  4-253. 
701. 

N."  Y.  83-527;  135-645. 
Hun,   12-571:   17-113;  25-491. 
App.    Dlv.    48-601:    50-lGl:    71- 
2,i5;    74-30S;     06-165;     08-1012, 
111  ;   110-486:   125-397. 
Misc.    16-r).")2;   38-12,    13.    44,    4,-; 
44-45,  31(»;  54-sr»;  50-4()«i;  63- 
379;   66-230;   77-143. 
N.   Y.   Snpp.  66-962;   76-695,  698. 
901.  90(5;  Sl-;iu:!;  07-6n2;  loo- 
770;   102-704;   104-406;   lOO- 
200;    107-538;    116-574;    122- 
998;   135-1075. 
N.  Y.  Ann.  Cas.  8-^85. 
Siilid.  1. 

X.  Y.  02-C47. 

App.    Div.    74-308;    133-140. 
Misc.  12-147;  24-107;  50-123. 
N.  Y.  Supp.   1O3-102.".. 
N.  Y.  Ann.  Cas.  5-413. 
Snbcl.  2. 

App.   Div.  45-575;  74-308. 

Misc.    24-407;   6;i-02. 

N.     Y.     Supp.     61-403:     77-511; 

115-11():{. 
X.  Y.  Ann.  Cas.  5-413. 
SiilHl.  4. 

X.    Y.   151 -207.   047. 
Snl»«l.  a, 

X.   Y.   S4-C42;   151-608;   174-26,-. 


App.  Dlv.  6-131;  16-214;  SO- 
.^>44;  64-194.  510:  67-12;  7t- 
308;  06-165;  111-159;  112- 
829 ;  117-475. 

Misc.  23-253.  504;  24-407;  2»- 
10,5,  422;  33-388;  38-13;  56- 
606. 

N.  Y.  Supp.  44-620;  51-169:  53- 
263;  60-195;  66-603;  67-587; 
73-482;  80-199,  715.  845;  »8- 
351  ;  100-679  ;  1 12-457. 

N.  Y.  Ann.  Cas.  5-413. 
Subd.  6. 

N.    Y.  02-646. 
Snbd.  7. 

N.   Y.  01-239:  151-669. 

App.   Div.   150-668. 

N.   y.    Supp.   135-760. 
Sabd.  8. 

N.  Y.  113-618. 

Hun.  10-128;  25-584. 

App.  Div.  5»-320;  08-146. 

Misc.  35-381. 

N.    Y.    Supp.   71-1025;    90-734. 

Abb.  N.  C.  18-473. 

How.  67-511. 
Sabd.  10. 

N.   Y.   135-634. 

App.  Div.  10-227:  28-303;  29- 
372;   67-12;   150-069. 

N.  Y.  Supp.  50-1002:  51-543:  <M- 
605;  73-482;  116-725;  135- 
760. 

Civ.  Proc.  4-202;  5-67;  13-1G7 

How.  66-475. 
Snbd.  11. 

App.    DlY.    51-879:    71-851: 
308. 

Misc.  38-12. 

X.  Y.  Supp.  75-976. 
Sabd.  12. 

N.   Y.   160-370. 
Subd.  13. 

App.   Div.   111-182. 

Misc.  52-10. 
702. 

App.    I>lv.   48-601;   135-580. 

N.  T.  Supp.  81-392. 
703. 

App.    Div.    27-161:    20-373; 

543;  46-70;  48-187,  601;  K4»- 
161;  71-255,  351;  74-,3a*^:  »**- 
102,  109,  145,  620;  107-249 ; 
117-476;  120-898;  150-669. 

Misc.  12-147:  23-2,')3,  504;  XM- 
108;  20-425;  3:^-388;  56-^3, 
336,  606;  66-230;   77-143, 

N.  Y.  Supp.  32-1073;  50-C22:  Kl- 
169.  542:  52-016;  53-297:  R<J- 
656;  61-257,  300.  942:  62-Sir,- 
63-724;  67-587:  71-1095;  T»^ 
K23.  976  :  102-704  ;  imU2lM>  • 
107-538:  116-725;  122-S>08 - 
135-1079. 

X.  Y.  Ann.  Cas.  6-18;  8-485. 
706. 

X.  Y.  aOl-407. 
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J.  DIv,  62-231;  Tl-31;  77-16: 
_f»0-4r.2.    811. 
Misc.  45-502;  5«-334 ;  79-88. 
N.  Y.   Supp.   100-766;  120-980; 
139-337. 
797. 

N.  Y-.  76-168;  201-407. 

HiiD,  S8-133. 

App.    Dlv.    67-219;    77-16;    99- 

534;    180-811. 
Misc.    45-502:    52-92;    56-334; 

58-494;  70-88. 
N.   Y.    Supp.    01-178,   1003;    101- 
751 ;       106-766 ;       111-1085  ; 
139-387. 
St.    Kep'r.  46-477. 
Abb.  N.  C.  13-354. 
Dem.  2-579. 
Svbd.  1. 

Hun,  68-604. 
App.  Dlv.  52-231. 
N.   Y.   Supp.   lS-327,  879. 
St.  Rep'r.  7-767:  44-473. 
Abb.  N.  C.  2-811. 
How.  26^422. 
How.  N.   S.  2-525. 
Svbd,  2. 

St,  Rep'r.  12-665. 
Snbd.  3. 

N.  Y.  125-695. 

App.  Dlv.  101-262. 

Misc.  15-631;  16-565. 

St.    Rep'r.    33-819;    36-920;    61- 

Civ.  Proc.  13-234;  10-258. 
Abb.  N.  C.  21-214. 
N.  Y.  Super.  36-294. 
N.  Y.  104-392. 

n!  Y.  2O1-407. 

Hun,  60-244. 

App.  Dlv.  68-281;  77-16:  78-499; 

03-308:     112-122.     121^:     11«- 

496;  136-813;  147-219;  153- 

493 
Misc.*  29-425  ;   41-558  :   53-269  ; 

58-496. 
N.   Y.   Supp.  61-942;   74-55;  79- 

680:   85-114:   87-852:   08-1  :m: 

101-769;     103-77;      111-108.'; 

110-477;    131-1041;    138-537. 
Civ.  Proc.  19-40. 
799* 

n'  Y.  201-407. 

Hun,  20-182. 

App.    Dlv.   2-19;  49-407;  52-231: 

77-16  ;       136-813  ;       146-249  ; 

154-587. 
Mlsr.  58-496. 
N.    Y.    Supp.   6.1-381;   111-10S5; 

1. 16-91 4. 
riv.    Proc."  19-37. 
800. 

N.  Y.  201-407. 

App.    Dlv.    77-16;    ISft-Sl.'?. 

Misc.  68-496. 

N.  Y.  Supp.  111-1085. 


801 
■  N.'  Y.  2O1-407. 

App.    Dlv.   77-16:    136-811. 

N.  Y.  Supp.  111-1085. 
802. 

N.  Y.  201-407. 

Hun.  80-452. 

App.  Dlv.  77-16;  121-759;  136- 
802 

Misc.  58-496 ;  79-88. 

N.     Y.     Supp.    70-268;    106-532; 
111-1085;    130-914;    180-337. 
803. 

N.  Y.  78-509. 

Hun,  26-580;  41-603;  48-96;  87- 
304 

App.' Dlv.  29-284;  86-428;  48- 
335;  49-407;  66-167;  66-203: 
67-68-  76-580;  79-102.  617: 
8O-40;  95-543;  98-149;  120- 
747;  124-36;  126-814;  12S- 
919;  133-421;  134-435;  137- 
752;  138-422,  425;  139-726; 
140-528:  146-249,  436;  140- 
493;    152-163. 

Misc.  10-233:  12-68,  169;  28-404. 
608;  33-573,  727;  41-436;  50- 
451  ;  54-66,  580  ;  55-326  ;  57- 
364,  365;  58-384.  496:  64- 
454  ;  66-157  ;  70-26  ;  73-20. 

N.  Y.  Supp.  64-810;  6.1-381:  68- 
1053;  7'SM88,  831;  73-118;  78- 
596:  80-277:  84-1066;  00-749: 
00-512;  104-503,  847;  105- 
482  ;  108-371  ;  100-660,  662  ; 
111-,^,  172:  112-830:  117- 
643;  119-305;  121-226;  122- 
626;  125-462;  130-827 ;  134- 
1090;    136-657;    14O-1014. 

Civ.   Proc.   14-314. 

Abb.  N.  C.  31-194. 

N.  Y.  Super.  54-444. 

N.    Y.    Ann.    Caa.    2-136;    6-265; 
9-274. 
S04. 

App.  Dlv.  35-428;  48-335:  66- 
203  :  76-580  :  70-102  :  95-543  ; 
128-919:  134-436;  146-249. 

Misc.  12-68:  28-404.  603:  41- 
436;  50-451;  54-580;  55-327; 
58-384.    4m;    64-4.">4:    66-157. 

N.  Y.   Supp.  54-810:  73-118;  78- 
506;    00-749;    104-847 ;    105- 
4H2:     108-.371:     112-830;    121- 
226;  122-626;  14O-1014. 
805. 

Hnn,   20-517.   535:   88-326. 

App.  Div.  48-335:  62-315:  65- 
167;  76-5S0:  70-102;  85-576; 
05-543;  OO-208;  128-910;  134- 
437:   146-249. 

Misc.  41-4.36:  50-451l  58-384, 
406:    64-454.  • 

N.  Y.  Supp.  71-809;  72-488;  78- 
596:  83-428:  00-749,  000;  OO- 
012:  107-660;  108-371;  112- 
S30;    12-626;    140-1014'. 
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N.  y.  Super.  SS-268. 
N.  Y.  Aon.  Cb8.  ^180. 
806. 

N.   Y.  »4-541. 

Hun,  B2-530:  86-44. 

App.    DIv.    48-835;    7«-580;    T9- 

102;    06-543;    128-919;    146- 

249 
MlHC*  41-436;    BH-384;    496;   64- 

4 '34 
N.   Y.'  Siipp.   5-704;   78-596;  90- 

740;    lOM-371;    112-830;    122- 

626;  14O-1014. 
St.   Itep'r.   11-269. 
N.  Y.  Ann.  Cas.  2-U9. 
Subd.  2. 
Hun,  20-537. 

St.  Rep'r.   15-733;  18-880. 
807« 

App.    Dir.    48-839;    76-580;    7»- 

102:    96-543;    128-910;    146- 

249. 
MlBo.'  41-486;   58-384,    496;   64- 

454 
N.    Y.    Supp.    78-506;    f>0-749 ; 

108-371:    112-830;    122-626; 

140-1014. 
Civ.  Proc.  10-178. 
808. 

Hun.  20-182. 

App.    DIv.    48-835;    76-580;    79- 

102;     »6-r>43:     128-919;     130- 

468;   146-249. 
Misc.    41-436;    68-384.    496;    64- 

454 
N.  y.'  Supp.  66-851.  924;  78-506; 

90-740;       108-371;       112-8.30; 

114-986;    122-626;    140-1014. 
Abb.   N.  C.  8-438. 
809. 

App.    DIv.    48-335;    76-580;    79- 

102;   96-543;  98-149;    124-36; 

128-010  ;  137-752  ;  146-249. 
Misc.  12-G8;  2S-003:  .1.1-573;  41- 

43(i;    58-334,    40(5;    04-454. 
N.    Y.     Supp.    78-506;    84-1006; 

90-470;  108-371:  111-5;  112- 

8,30:  122-626;   140-1014. 
Abb.  N.  C.  1-350. 
N.    Y.   Ann.    Cas.   5-265. 
810. 

Abb.  N.  C.  8-239. 
811. 

N.   Y.  162-250. 

App.    DIv.    28-267;    43-530;    67- 

889. 
MlKC*  17-03;  68-620. 
N.   Y.   Siipp.  61-68;  78-293. 
Civ.    Proc.    14-307. 
How.    67-273. 
812. 

n'  Y.  ^62-246. 

Hun.  69-445. 

App.    Div.    48-580:    61-492:    79- 

428;    95-5G8;    117-359;    144- 

511. 
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Misc.  6-306:  18-16;  83-831;  60- 

147  ;  61-542  ;  66-315  ;  67-170  ; 

73-278. 
N.  y.  Supp.  60-198;  70-629;  88- 

993;    98-217;    115-860;    ISO- 

228;  130-865. 
N.  Y.  Super.  58-168. 
N.  Y.  Ann.  Cas.  2-29;  4-e6»  n. 
818 
App.    DIv.    75-578;   116-674. 
N.  Y.  Supp.  78-845. 
Dem.  8-56. 
814. 

N.  Y.  100-219. 

App.     DIv.     45-184;     118-663; 

120-450. 
Misc.     16-109:     17-399;     18-615; 

45-602;  48-223;  78-359. 
N.   Y.   Supp.  39-94;  44-422;  60- 

1047;     <»B-C84:     91-33;     108- 

678;   104-1082:   140«^i29. 
815. 

N.  Y.   Supp.   189-1037. 
App.    DIv.    165-96. 
N.  y.  Super.  47-887. 
816. 

Abb.  N.  C.  15-419. 
817. 

N.  Y.  90-312. 

Hun,   70-48;  87-284. 

App.    Div.    1-558;    5-264;    1»4- 

550;  128-263;  133-742;  146- 

138;  163-258. 
Misc.     19-505;     2O-508;     85-78. 

133;  68-351. 

N.  Y.  Supp.  38-886;  44-818;  46- 
666;  47-712;  1O8-073;  111- 
10;  112-778:  118-215;  187- 
1084. 

Abb.  N.  C.  5-69. 

N.  Y.  Aun.  Cas.  4-200. 
818. 


App.  Div.  1-558;  124-656;  133- 
742. 

Mlac.   19-598;  36-133:  58-851. 

N.    Y.    Supp.    112-773;    118-215. 

Civ.  Proc.  15-434. 

N.  Y.  Ann.  Cas.  4-209. 
819. 

Misc.  19-598. 

Al)b.  (N.  S.)  12-58,  n. 
826. 

N.   Y.    107-118;    117-297;  804- 
2S3    288 

Hun, '52-95;  56-02;  64-425;  76- 
43;  86-391;  89-884. 

App.  Div.  10-234:  12-80:  19-610; 
25-142;  27-453:  89-173;  88- 
562;  4O-.500:  41-631;  42-156: 
51-543;  61-296;  68-286;  78- 
5;  76-444:  78-27.  544;  81-3iU: 
86-317;  96-391;  102-249; 
104-91:  KK5-459:  124-8,'2: 
125-547;  182-515:  138-8.<i7: 
144-419 :  146-614 :  148-760, 
809;    148-608;    163*751. 
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Mice.  12-52;  24-6;  27-^543;  28- 
43;  31-17U;  43-ST9;  4«-28,  42, 
346 ;  4«-556 :  58-r»r)3  ;  ft8-409  ; 
72.99.  8T8;  70-362. 

N.  Y.  Supp.  35-397;  46-295;  47- 
448;  40-201,  612;  60-853;  51- 
S14;  62-189;  54-862;  5g-125, 
715;  50-814;  6S-964;  70-474; 
74-749;  76-98;  78-320; 82-541 ; 
S7-480;  90-448,  814.  896;  02- 
963;  03-304;  04-277,  897; 
100-490.  1038;  112-360;  117- 
1077;  121-354:  128-602;  120- 
267.  1059;  181-376;  132-820; 
188-781,  1065;  184-675. 

Clr.  Proc.  14-269;  15-316. 

N.  T.  Ann.  Caa.  2-221.  226. 


N.   Y.  204-288. 

Add.     Div.     180-504;     146-605, 

614  :    153-750. 
MlBC.  72-376. 
N.  Y.   Supp.  18O-S08;  131-125; 

188-601. 
821. 
HUc.  51-.220. 


N.  Y.  87-272. 

Hun.  28-74;   73-181. 

App,  DW.  21-417;  42-28;  80-145; 

TO-25a,    252:    100-591:    112- 

182;    121-401,    612;    124-372; 
•      128-278;     137-61;     188-276; 

140-861;    164-348. 
Misc.     12-207;     26-670;     61-229, 

589;  52-647;  66-387;  74-407. 
N.  Y.  Supp.  47-562:  67-471:  58- 

668;     8iO-510;     87-87;     04-812; 

08-46:    101-95;    106-98,   835; 

107-216.    722;    108-667;    122- 

87;    128-794;    182-805;    184- 

823;   130-820. 
Clr.  Proc.  21-840. 
N.  Y.  Ann.  Can.  1-324. 
Week.  Dig.,  6-589;  15.874. 


N.  Y.  66-192;  05-252;  252-592. 

Hon.   66-391;   76-587. 

N.  Y.  Ann.  Cas.  6-259,  276. 


App.  Dlv.  84-162;  142-78. 
Bflsc.  62-479. 
Week.  Dig.  10-364. 
826. 

App.  Dlv.  84-162. 

Bflsc.  1O-420;  20-693 ;  65-10. 

N.  Y.  Supp.  46-675. 

N.    Y.    Super.   60-66. 

N.  Y.  Ann.  Cas.  1-401. 

Week.  Dig.  18-563. 


Barb.  10-155. 
827* 
nJ  Y.  136-r>00;  140-281;  141-76. 
Hun,  88-327.  ^    _ 

App.  DlT.  11-602  ;  68-355  ;  107- 
fifi;  112-7TJ7. 


Misc.  12-44;  16-619;  26-62;  65- 
540. 

N.  Y.  Bnpp.  66-442;  74-88;  08- 
777;  140-913;  180-458. 

Abb.  N.  C.  28-277. 

N.  Y.   Ann.  Cas.  2-186. 
828. 

N.  Y.  132-54& 

Hun,  28-414;  75-50. 

Abb.  N.  C.  31-152. 

How.  67-846W 

N.  Y.  Ann.  Cas.  10-805. 
820. 

N.  Y.  81-157;  86-633;  86-302; 
88-447;  0O-549;  01-657;  05- 
316,  517;  08-206;  100-547;  102- 
94:  104-506;  105-332;  11</-12. 
513.  562.  671;  111-239;  113- 
62,  152,  238,  243.  891.  575;  114- 
288;  116-12;  117-91.  600.  606; 
118-46;  120-536;  121-575; 
124-487,  505.  651;  125-756; 
126-293,  552;  132-549;  140- 
281;  141-76,  225,  889;  142-140; 
143-190;  146-18;  140-88;  153- 
124,  294,  843;  161-84;  160-430; 
170-412.  554:  174-39,  106;  17.'5- 
375;  180-1I6,  261;  185-375; 
187-491;  188-421;  108-822; 
206-884;    206-471. 

Hun,  14-531;  16-79;  17-150;  10- 
85;  22-414;  24-32.  827;  26-886; 
28-423,  485;  20-498.  608;  30- 
555;  81-46.  417;  84-94;  37-336; 
40-228;  41-437;  42-159;  44-142, 
846,  560.  597;  46-289;  51-224; 
63-591;  64-166;  66-891:  58- 
251;  60-237;  61-250.  812;  62- 
207;  63-185.  477;  64-578,  r-93; 
65-222;  60-48;  70-34;  74-276; 
77-108;  78-49.  418;  70-129; 
82-17.  263.  845.  408;  84-202; 
85-55.  486;  88-92.  211.  485;  OO- 
7,  72.  128.  181,  608;  01-168;  02- 
274   384    450. 

Apn.'Dlv.'4-182;  5-179,  458.  603; 
6-445.  586:  8-612:  13-403;  14- 
201;  15-215;  16-547,  548,  17- 
268,  272;  18-491:  10-354,  4r>3; 
21-232,  866;  22-022:  23-152; 
24-447;  28-243.  378;  20-41.  220; 
30-182;  81-352,  626;  82-62.3, 
634;  86-85,  189;  86-546;  37- 
590;  38-142.  432;  41-356;  42- 
119;  45-176,  309;  46-515;  47- 
145;  48-867:  60-129;  51-72;  53- 
12,  113;  54-617;  65-320,  407, 
541;  56-96.  566:  57-54;  58- 
584;  60-156,  288.  522;  61-163, 
205:  63-151:  66-502;  67-42.5, 
563:  68-203:  60-286.  »?!.  459; 
71 -.508:  72-224.  278;  74-444; 
75-.?39:  76-447.  597;  77-022: 
70-312:  82-61i:  85-6.  368,  4S1. 
r.S7;  86-385:  87-18:  00-20:  Ol- 
l>rW:  JM-10;  05-303;  07-430; 
08-371,  418.  471,  486,  402;  OO- 
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88.  S71;  100-3.  368;  101-562; 
lO»-502;  104-183.  334;  105- 
31«:    108-13«;    110-915:    111- 


iaO-186:  121-333;  124-88; 
12R-310,  354;  120-56,  5(58, 
0(«),  945:  127-005,  612;  129- 
818;  i:n-402.  424.  428;  133- 
437  ;  135-791  ;  130-518,  593  ; 
187-471,  478,  612;  13S-537. 
(J09;  140-116,  640:  142-107; 
143-690.  823.  844:  147-7,  413, 
654  ;  148-270,  774  ;  149-261  : 
151-21,  359;  152-319,  804; 
154-,359. 
Miso.  0-88;  7-673;  8-82:  9-673: 
10-185;     11-450;     12-2.''»0:     13- 


380,  681;  38-56;  39-739;  40- 
153.  250:  42-50.  448.  597;  45- 
149;  47-87,  573;  48-344,  640: 
49-37:  50-217.  289;  54-176: 
<r  >-5<)5  ;  02-602  :  71-120.  642  ; 
73-185,  495;  74-38;  75-132; 
70-573;  77-.507 ;  78-422;  79- 
68,  223.  578. 
N.  Y.  Siipp.  18-480:  28-222,  296: 
29-169,  526:  31-11,  190,  2.52. 
311;  32-538,  671;  33-138,  477: 
34-45.  628.  667,  830.  870:  35- 
495,  645;  30-284,  952,  967,  983: 
44-205.  988;  45-563.  1096:  47- 
523,  666,  922;  48-871,  895,  908; 
49-174,  803;  51-234.  380.  478: 
62-362.  461.  756,  1081;  54-4S8, 
781;  56-796;  60-551,  561;  57- 
653;  68-933;  60-87.  563:  01- 
744;  02-48.  109.  120;  03-2T4. 
387;  04-501;  00-95,  928,  968: 
07-430,  481.  1029:  09-9,  125. 
2.55.  407;  70-420,  546:  71-335. 
1028,  1062:  72-42:  78-2ii9,  779; 
74-5.  755,  981,  1069:  75-890;  70- 
56.  121.  961;  77-483;  78-130. 
320.  527;  79-111,  250.  688:  80- 
962:  81-1019:  82-926;  8.S-172. 
218.  704,  1091:  85-402.  5.18.  6^0; 
8«-497;  87-432,  631:  88-6S6: 
89-965;  90-208.  526.  769.  873. 
8S3:  91-207,  378.  750:  92-309, 
569  ;  93-554.  950  ;  95-969  ;  90- 
40,  209.  638;  97-570:  98-321, 
625.  658,  775;  99-10.36:  lOO- 
279.  444.  1089:  102-571,  754; 
104-824,  10S4;  105-931.  1060: 
107-9U0;  109-443.  4-14:  llO- 
706,  951;  112-20:  113-028: 
li4-6<;7:  ll5-lo:!."»;  119-2:W: 
121-122,  825:  123-122.  302: 
124-1041;  125-2Hi»:  120-1011; 
ia7-9(;6.  1025;  12H-1S6  ;  130- 
1039;  131-587;  132-126,  203. 
486,  655.  837;  133-:ri8,  413. 
711:    134-733;    136-381,   559; 


136-386.  747.   1086;   137-978; 

139-540,   022,   915. 
St.    llepr.    11-357;    12-841;    14- 

206.  398;  30-133.  407,  461;   72- 

127. 
Civ.    Proc.   14-216;   21-1. 
Abb.  N.  C.  29-36;  31-158. 
N.  Y.  Ann.  Cas.  1-153.  228;  8-S31; 

9-128. 
Connoly.   1-204;  2-27. 
Dem.  0-35,  92. 
N.  Y.  Super.  54-280. 
830. 

N.  Y.  91-293:  172-146;  177-857; 

178-131;  1^7-198. 
Hun.  26-273;  47-18. 
App.   DiT.  8-167;  80-283;   68-38; 

60-179;  74-441;  78-76;  88-436; 
95.:i91:       105-424:       126-568. 
674;   136-6;   164-605. 
}^|jjji(»^    00-225 

N.  Y*.  Supp?  71-863;  T8-279;  TT- 
575:    79-507;   88-597:   94-574; 
110-951;  119-803;  189*887. 
831. 

N.  Y.  110-386;  12-485;  132*185. 
141-457;  14.3-235. 

Hun,  41-424;  66-220:  63-518:  TS- 
203. 

Add.  DIv.  14-81;  62-05;  62-521: 
QO-249  :        80-162  :        87-157  : 
1 19-8.-.3:      128-804 ;      1 33-217 : 
130-379.   686;    146-432;    147-^ 
916;    148-485. 

Misc.  28-895;  29-672;  39-392; 
74-565. 

N.  Y.  5upp.  18-485;  07-43:  71- 
134;  79-357.  367:  83-.528;  K4^ 
37:  104-s;i9;  11.3-163;  i:W>- 
982  ;  131-291  ;  132-509, 

ClY.  Proc.   16-354:  19-267.  282. 
832. 

N.  Y.  80-353:  91-241;  92-554; 
121-266:  156-162. 

Hun,  28-150:  92-360. 

App.  Div.  14-192;  TiO-Sl?;  34- 
M7;  12O-103. 

Misc.  O-580;  14-33;  60-271 : 
71-626. 

N.  Y.  Sunn.  35-237;  47-100;  64U 
538;  137-155. 

N.   Y.   Super.  56-43a 
833. 

N.  Y.  201-129. 

Hun,  87-16. 

App.  DiT.  11-430;  80-20. 

Misc.  72-278. 

N.  Y.  Ann.  Cas.  2-79. 

Wend.  13-811. 
834. 

N.  Y.  78-220:  80-282;  81-1!>1: 
90-,56:  92-274;  99-56;  1O1-120; 
108-573;  104-3.52:  106-298: 
111-220.  239;  112-493:  IIH- 
77:  126-450;  129-654;  1.33- 
453;  130-423;  137-570;  148-88, 
90;  154-355:  166-218;  168«ia 
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169;  106-262;  lTl-106.  201; 
178^66  ;  184-57  ;  185-128  ; 
188-34U;  102-238;  193-1; 
184-458;  190-452;  201-129. 

Hun.  19-55;  24-43;  32-306;  40- 
438;  43-421;  4S-307.  439;  46- 
458.  488;  56-6T5:  67-76;  60- 
238;  78-107,  227;  79-346;  88- 
379;  85-579;  87-16;  91-500. 

App.  DIv.  8-75;  11-429;  29-483. 
497;  82-634:  35-356;  42-364; 
43-428:  55-449.  453:  65-54:  68- 
205,  894;  70-12.  278;  71-28;  78- 
559:  77-219:  80-609:  82-360: 
87-506;  89-509;  94-325;  96- 
29:  99-9,  74;  100-376 ;  105- 
268,  317,  360;  110-429;  111- 
514.  520;  118-735;  116-363; 
117-561 ;  119-140 ;  120-231, 
773;  124-769;  126-273:  130- 
14;  181-840:  132-573;  133- 
806;  187-321.  387;  146-433; 
149-807;  161-623;  162-729; 
153-496;  154-841. 

Misc.  26-56;  30-484.  7(^:  81-138; 
88-554:  ^8-97:  48-100;  54- 
176;  75-132,  215. 

N.  Y.  Sapp.  28-1075;  29-364;  31- 
907;  33-873;  36-256;  54-1023; 
65-242;  59-160;  60-125;  61- 
917;  63-915,  923;  64-562;  66- 
871;  67-817;  72-524;  74-126. 
902,  1055;  77-111,  179;  79-13; 
80-751;  81-813;  84-888;  87- 
081 ;  88-1,  924  ;  90-1007  ;  97- 
512,  707;  99-312;  104-225, 
435.  931;  110-998;  121-763; 
182-118;  182-887;  134-267; 
185-176,  262;  186-190;  138- 
221;    139-758;    140-835. 

St  Bep'r.  11-268;  12-446;  15- 
452. 

Civ.  Proc.  19-188;  21-364. 

Abb.  N.  C.  20-162. 

N.  T.  Ann.  Cm.  2-77,  298;  6-244; 
6-22;  7-345.  858;  8-414. 

Connoly,  2-221« 
835. 

N.  Y.  108-573:  111-220,  239: 
128-420:  145-1;  168-213;  170- 
83;  179-281;  194-269;  201- 
127. 

Hon,  16-628:  21-344;  37-242;  88- 
270;  44>-336,  438;  41-203;  42- 
516;  58-251;  60-28,  305;  61- 
104;  72-497;  82-384;  87-ia 

App.  DIv.  8-146;  11-430;  13- 
569;  17-245;  21-555:  34-397; 
42-282;  58-184.  329;  60-118: 
61-163;  70-523:  94-161;  96- 
145;  98-419:  120-734:  126- 
203,  550;  135-866;  14.3-181, 
686;  146-201:  148-730;  163- 
497 

Mine.  *  5-465:  80-621:  33-143:  35- 
508;  40-629;  48-486;  61-^47; 
64-285 ;  67-241 ;  78-154. 
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N.  Y.  Sopp.  18-515;  51-49;  54- 
225;  61-64;  62-772;  67-928;  68- 
363,  641;  69-941;  70-420;  71- 
1062;  i5-373;  82-842;  89- 
482;  96-1113:  11O-650,  712: 
115-969;  119-81;  120-266; 
123-971;  127-1091;  128-250; 
182-695,  1117  ;  186-942,  1086  ; 
187-43,  527. 

Civ.  Proc.  15-204;  19-191:  21- 
277,  324. 

N.  Y.  Ann.  Cas.  2-79;  6-22;  10- 
447. 

Week.  Dig.  16-198. 
836. 

N.  Y.  99-56;  103-573;  104-352; 
111-220;  151-196;  165-13; 
106-262 ;  178-72 ;  184-58 ; 
188-349;  193-1;  201-128. 

Hun,  72-497:  78-225:  83-349:  85- 
679;  87-16. 

App.  DIv.  11-430;  89-486,  496; 
32-634;  35-356;  42-365:  55- 
451;  59-363;  70-12;  71-28;  80- 
609,  614;  82-360;  89-609;  lOO- 
867;  145-268.  317;  111-514, 
520;  116-364:  120-232;  124- 
768.  774;  126-550;  131-840; 
183-806;  135-866;  187-821; 
148-686;  146-433;  149-807; 
151-623. 

Misc.  30-705;  31-139:  55-66; 
68-72;  61-^8:  75-215. 

N.  Y.  Supp.  88-198:  51-985;  54- 
1023;  59-160:  61-917;  03-915: 
64-562;  66-871;  68-363;  69- 
551;  74-1055:  75-625;  80-751: 
81-813;  85-847;  97-707;  lOl- 
S45;  110-712;  122-118;  184- 
267;  185-262;  136-190;  187- 
43;  188-221;  140-835. 

Civ.  Proc.  21-324.  364. 

N.  Y.  Ann.  CaB.  2-77,  294;  6-244. 
n.;  6-22;  7-348,  350,  361;  8-415. 
887. 

n'  Y.  103-242:  148-219;  188-52. 

Hun,   88-32;  87-622. 

App.  DIv.  116-576 ;  188-713. 

Misc.  8-170;  82-328;  49-55;  68- 
455 

N.  y!  Supp.  66-542;  101-846; 
123-762;  125-82. 

Dem.  3-388. 
838. 

N.   Y.   150-266. 

Hun.  79-539. 

N.  Y.  Supp.  29-983;  65-206;  98- 
086;  114-832. 
839. 

Barb.  41-444. 
840. 

Hun,  00-549;  81-302. 

App.  DIv.  20-186:  86-221;  56- 
.^7;  58-355,  362:  61-189:  69- 
340:  98-281;  100-478;  118- 
226:   127-436. 

Misc.   6-578:   a4«-598:  48-424. 


NOTB8. 


N.  Y.  Supp.  :W»-T8o;  54-743;  «7- 

71)::;  lO^aei;  74-820;  111-729, 
971);   117-985. 
Abb.   N.  C.  29-149,  n. 
841. 

N.  Y.  124-500;  173-821. 

Hun,  RS-^Ol;  05-176. 

App.   DiT.  12-l(m;  20-235. 

Misc.  20-250  ;  »5-733  ;  72-465. 

«t.  Uop'r.  17-11;  a«-408. 

Dem.  6-60. 

N.  Y.  Add.  Cas.  9-395. 
842. 

N.  Y.  14-450;  173-823. 

Misc.   IO-3.H0:  22-297. 

N.   V.  Supp.  50-82. 

Paige.  8-428. 

Weud.   7-516. 

N.  Y.  Add.  Ca«.  1-79. 
S43. 

N.    Y.    105-309;   129-300;  140-6. 

Hun,  83-388. 

Misc.  47-523. 
844^ 

Hun.  34-102;  0O-88. 

App.  Div.  81-50:  42-454;  115- 
139, 

Misc.*  20-375;  80-857;  54-80; 
00-144. 

N.  Y.  Supp.  85-630;  52-837;  OO- 
485;  T4-n22:  lOO-70;i;  104- 
491;   112-1009;   117-945. 

Civ.  Proc,  0-117. 

N.  Y.  Super.  51>-20ll;  52-7. 

Dem.  3-11. 

N.  Y.  Add.  Cas.  5-372,  377. 
845. 

N.  Y.  8-84;  200-55. 

Misc.   47-623. 
840. 

n'  Y.  8-67  ;  200-56. 
847. 

N.  Y.  aoo-.^e. 

city  U.  Uec.  3-11. 
850. 

N.   Y.    Supp.   88-600. 

Wviu\.  21-008. 

Daly,  5-508. 
852. 

N.  Y.   185-60. 

Hun.  »2-477. 

App,   J>lv.   27-268, 

Alisc.    ««-l!)0. 

How.   4S-349. 

Dem.  3-75. 
853. 

N.  Y.  185-60. 

Hun,  2H-371. 

App.   Div.  0-146. 

Misc.  71i-llt>. 

N.  y'.  Supp.  130-1089;  132-338. 

8r>4. 

N.  Y.  1K5-C5(>:  20.1-115. 

Hun,  37-24.'.. 

App.     Dh-.     «-14f^:     10-192:     22- 

14'J:     27-2f;0:     30-612:    40-130; 

115-300;   138-076,  774.  770. 


MLsc.    02-338;    08-180;    70-11; 

73-407. 
N.     Y.     Supp.     48-60;     lOO-Oe.!; 

114-708;   124-667;  127-1048; 

138-899. 
Civ.  Proc.  8-387. 
N.  Y.  Ann.  Cas.  5-275. 
855. 

N.  Y.  155-337 ;  204-115, 

App.  Div.  0-146;  10-192.  193;  22- 

143;     30-612;     41-484:     138- 

778;  147-599. 
Misc.  70-11 ;  78-405. 
N.   Y.    Supp.    44-713;    127-1048: 

132-906;  i:t3-62. 
N.  Y.  Add.  Cas.  4-308;  6-275. 
850. 

N.  Y,  204-112. 

Hud.  04-450. 

App.  Div.  0-146;  10-102;  22-141: 

41-494;  85-4191  105-103.  109; 

138-778;   147-ij97. 
Misc.    38-459;    40-65 ;     68-480; 

70-11  ;  73-468  :  74-i75. 
N.   Y.   Supp.  44-713:  4«-60;   5»- 

708;  83-711;  127-1048;  132- 

908. 
857, 

App.   Div.   85-419. 
St.  RepT.  0-753:  27-352. 
01 V.  Proc,  O-250. 
858. 

App,   DIv.  95-419. 
858. 

N.  Y.   156-338. 
App.  DIv.  10-193 ;  80-612.    * 
N.  Y.  Ann.  Cas.  5-275. 
80O. 

Hun.  01-369. 
App.  Div.  120-404. 
Misc.  10-291. 
N.  Y.   Supp.   106-325. 
Civ.  Proc.  21-294. 
N.  Y.  Ann.  Cas,  7-886. 
801. 

Hnn,  01-369. 
App.  Div.  8-465. 
Civ,  Proc.  21-294. 
805. 

N.  Y.  Ann;  Cas.  7-886,  n. 
800, 

N.    Y.    178-274. 
N.   Y.    Supp.  88-600. 
807 

Hun,  24-145, 

App.   Div.  40-139. 

Misc.  74-181. 

N.  Y.  Supp.  128-8S0. 

Weelj.  Dig.  11-30& 
808. 

App.  DIv,  18-589. 

Civ.  Proc.  O-860,  362. 
808. 

riT.  Proc.  0-290,  860. 

N."  Y.  78-220.  434,  599;  fMI-R2: 
10O-81:  101-176;  10©-272- 
144-354. 
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NOTES. 


Han,   33-12:   38-12.   42;   87-232; 

88-310;  »0-64. 
App.   Div.  C-460;  10-77;  22-287; 
25-173,  849:  42-67:  B6-252:  BT- 
445;  T8.52b;  74-^47;  76-580; 
87-^49;  89-21;  03-425;  »5-418. 
425.    544;    9H-149;    101-465 ; 
101^105,     116;     111-527.   ^KjO; 
112-657:    118-201,    204;    115- 
538;  ll6-854;  118-163;  11»- 
764,    881;    120-814:    128-828; 
1*4-913;     125-652;     IJO-Jlf 
460;     181-797;     182-109,     171; 
174     186-048;    187-752;    188- 
182    845;   140-535.   923;   143- 
212  ;  1441587  ;  140-981 ;  148- 
283.  625.  041 ;  140-492 ;  151- 
603;    152-265. 
MI8C.  12-67;  15-^;  25-354;  26- 
547;    30-36;    81-544;    35-340; 
42-54;    45-417;    46-196;    5;J-  I 
533;     56-CG;     58-853;     63-57; 
64-447.   454,   462. 
N.  Y.  Supp.  49-597;  58-908;  61- 
1100;  64.99.  793;  84-280,1000; 
88-601,  838 ;  90-749 ;  93-895  ; 
94-27;  09-98,    912;     101-411; 
102-324 :    103-13,    795 ;    104- 
523;  105-664;  1O6-940;  108- 
602;    110-68.    1104;    118-738; 
114-211;     116-818,     465,     570; 
118-610:      110-742;      iai-.^9, 
T69;   122-626;   123-520;   125- 
427;   128-130;  184-50. 
Civ.    Proc.    14-79;    15-198.    393; 

10-299;  21-396. 
N.  T.  Ann.  Cas.  1-161,  171,  187; 
2-56;  4-306;  5-825;  6-107,  818; 
7-157. 
Dem.  6-269. 
8T1. 

Hun.  90-64. 

App.    Dlv.    16-77;    18-586;    62- 
157;    65-459;    74-347;    08-425; 
95-425.   544;   98-149;    105-428; 
118-201;     110-H81;     124-662; 
125-376.    652;    126-569;    120- 
316;    182-171;    136-648;    130- 
135;  140-536,  923. 
Misc.  25-854;  30-36;  35-340;  40- 
663;   42-54;  45-56.   272;  46- 
195;     58-358;    63-55;     64-447, 
454  *  66-225. 
N.  Y.*Snpp.  46-817:  49-133:  58- 
907;    eO-702;    70-875;    72-976; 
00-749,    824;    92-163;    98-542; 
90-98:  101-411:  100-334.  910; 
110-(W ;      1 1O-S20 ;       110-501 , 
742;  121-399;  122-1068;  123- 
984;  125-427. 
Civ.  Proc.  16-393. 
Abb.  N.  C.  18-241. 
N,  Y.  Ann.  Cas.  5-325;  6-107,  812; 
7-157. 

Svbd.  6. 

N.  Y.  Supp.     104-1027. 


N.    Y.    77-278;    86-619;    109-82; 

118-90;   144-354. 
Hun.  26-172,  544;  29-451;  30-61; 

37-287,    581;    48-320;    68-848; 

50-554;    62-157,    315;    65-459; 

07-445;    73-559;    75-291;    87- 

300;  88-310;  ©0-64. 
App.    Dlv.    22-287;    31-282;    88- 

169;    42-67;     52-628;     62-157; 

70-50;  73-77;  74-347.  404;  84- 
5;   87-249,    425;   08-425;   05- 


195.  

425.  ~644T"»«-i49 ;    101-466^; 

103'-384;     1O5-105.     116      428; 

111-315,     527.     629;     li?-&37; 

116-538;    116-854;    llg-JJ? J 

110-514,    764,    881;    122-796: 

124-36.     326,     628.     652,     663; 

126-376.     652;     120-316,  ^400; 

1.^1-707;    132-109,    171;    134- 

733;    136-648;    138-183;    130- 

16.    135:    140-535.    923;    143- 

212;  147-119;  148-283;  140- 

492;    151-603. 
Misc.  10-446;  12-67;  15-75;  17- 

559;    18-562;    20-280;    21-112; 

25-354;    30-36:    31-546:    82-8; 

84-109;    35-340,    850:    86-043; 

30-244;  40-563:  41-436;  42-54; 

45-56,   272:   46-194;   62-296; 

53-111,   534;   56-66,   436;  58- 

353;    63-65;    64-454. 
N.  Y.  Supp.  18-575;  36-1113;  56- 

235:   58-909;   61-1100;   64-793; 

65-286;    60-547;    72-976;    74- 

461;   77-475.   614:   78-596;   84- 
32.  280.1003;  85-574:  88-661; 
06-749     824;    92-149.    1099; 
95-343;   97-1078;   00-98,   677, 
912;  101-411;  102-324;  104- 
198,    244.    523.   796;    106-308, 
940;  107-197.  846,  893;  108- 
66,    953;    100-113,    446,    910; 
110-68;      112-785;      113-738; 
114-211;    116-570,    829:    llO- 
135.    742;    121-769;    123-984; 
124-811;    125-427:    128-130; 
131-688;  134-50;  140-1014. 
St.  Rep'r.  6-425;  12-130;  16-540; 
28-10 :  36-39,  918:  38-366:  30- 
18,  449;  41-473;  43-418;  40-78, 
526. 
Civ.  Proc.  14-87. 
Abb.    N.    C.   22-116:   81-197. 
N.   Y.   Super.  57-526;  60-226. 
How.  N.  S.  8-261. 

Dem.  2-302. 

N.    Y.    Ann.    Cas.    4-167;    5-325; 
6-107,  312;  0-442. 

Subd.  1. 

Hun.  30-77;  74-629.^^^  ^^^ 
App.  Div.  05-421 ;  105-118. 
Misc.  20-GOl,  663. 
N.  y.  Stipp.  61-508. 
How.  66-270. 
Subil.  2. 

N.   Y.  106-276. 
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NOTES. 


Hun,    16.20 ;   20-244;   61-376. 
App.  Div.  6V-580  ;   106-118  :  121- 

870. 
Misc.  29-608. 
N.  Y.   Supp.  131-718. 
St.  Rep'r.  34-645. 
Civ.  Proc.   18-253. 
How.  N.  S.  1-483. 
Snbd.  3. 

Misc.  20-663. 
Sabd.  4. 
N.   Y.   lOe-275;  144-361. 
Hun,   16-485;  16-56;  20-49,  244; 

23-177;    24-167;    29-442;    31- 

4.35;  37-234;  63-505;  62-242. 
App.    Dlr.     16-398;    16-79,    818; 

18-586;      26-349;      106-118; 

109-357;    lll-6:i8;    116-854; 

119-358;    120-146;    121-638; 

123-815;     124-37,     629.     657; 

126-376;      120-366;      131-185; 

132-172;  148-628;  140-268. 
Misc.    20-421;    29-600,    668;    30- 

247  *  64-273. 
N.   Y.'Supp.   3-682;  44-625;  46- 

1031;   46-319;   49-598;   67-474; 

61-O03 ;      106-073 ;      108-321, 

371;    113-780;    115-254;    116- 

318  ;  118-1000  ;  133-765. 
St.  Kep'r.  8-711;  28-214;  46-825; 

48-402:  62-494. 
Civ.   Proc.  6-100;  12-0. 
Abb.   N.  C.  30-85. 
I»al7,  12-339. 
Snbd.  6. 

N.  y.  03-82;  144-854. 

Hun,  32-13. 

App.     Div.     106-118;     121-040; 

124-6fi2;      128-427;      132-172; 

136-651;    130-16,    171;    140- 

318 
Miac.  26-547;  29-663;  30-36;  42- 

55;  67-561. 
N.    Y.    Siinp.   3-681:   33-723:   67- 

474;       01-181.       CW7:       70-876; 

121-370,    300;    123-r):J5;    124- 

203.  811;   126-225;   120-452. 
St.    Uepr.    21-672;    37-753:    «7- 

54t. 
Civ.    Proc.    4-329;    10-179;    17- 

206:  29-201. 
Abb.  N.  C.  18-448. 
Dem.  5-257;  6-269. 
N.   y.   Ann.  Cas.  1-162. 
Snbd.  6. 
App.   Dlv.  44-120;  95-419;  105- 

116. 
Misc.  6.^-400. 
N.  Y.   Supp.   121-7C9. 
Civ.  Proc.  17-20a. 
N.  Y.  Ann.  Cas.  7-150. 
Snbd.  7. 

Hun,     26-433;     31-4:?0;     41-604; 

60-133. 
App.   I>lv.  1-020:  6-.373:  IS-n^O: 

19-317:     25-349:     33-243;     5J>- 

.  r)HO[    7«-.'8i:    8.%-ri7G:    «r-i:>n: 
96-543:   98-149,    170;    105-118; 


113-201;      114-109:      124-36. 

662;  1.32-172;  138-648;  144- 

64,   175;   149-493. 
Misc.  12-68;  27-92. 
N.  Y.  Supp.  83-179;  46-319;  49- 

598;  68-187;  69-635;  89-4;  91- 

65;  128-809,  088. 
St.  Rep'r.  28-16. 
Civ.  Proc.  9-311:   16-70;   18-316. 
Abb.  N.  C.  20-382;  21-292. 
N.  Y.  Super.  68-267. 
873. 
N.    Y.   100-81;   142-298;   169-59. 
Hun,  60-184;  66-616;  87-590;  88- 

310;  90-64.  346. 
App.  Dlv.  16-77,  79;  81-416;  38- 

2;  41-475;  43-612;  66-248:  62- 

315;  66-203;  78-77;  76-352;  87- 

159;    96-425,    544;    98-15,    149: 

101-467;    106-105,    lie,    238; 

109-^357;       111-527;       112-92, 

657;     114-109,     828;     116-140. 

538;   116-855;    119-764.    881; 

121-165,    639.    761;    128-493. 

653;     126-741;     129-316.    460. 

656;   131-797;   132-171;   137- 

336;     139-16,     135:     140-5:J5. 

823;    143-211;    148-283.    626; 

161-603. 
Misc.   7-402;   10-475;  12-67;   13- 

(^2;    17-559;    20-16,    279;    23- 

241;  30-36;  32-8:  84-111;   36- 

340;     40-563;     41-436;     42-54; 

46-56,   272;   46-195;    47-355; 

63-533;    64-116;    66-33;    66- 

66;    68-353;    63-55;     64-454; 

6T-561;  73-402;  76-205. 


410;  90-749,  824;  92-149, 
93-833,  1111  ;  95-898 ;  96- 
561;  97-737,  1078;  98-186.  542, 
(,00;  100-251,  703;  102-324  ; 
103-795;  104-523;  106-641. 
846;  106-535,  040;  108-415; 
110-96;  113-738;  114-211: 
116-318.  570;  118-610;  122- 
74;  123-984;  126-427;  128- 
130;   132-1104. 

Civ.  Proc.  14-79;  16-198,  393. 

Abb.  N.  C.  81-361. 

N.   Y.   Super.  69-139. 

N.  Y.  Ann.  Cas.  1-167,  171:  4-24, 
167,  306;  6-107,  312;  9-443. 
874. 

App.  Div.  41-476:  8T-249;  96- 
425;  119-881;  121-758;  148- 
626. 

Misc.  23-241:  30-36:  40-.'>63;  4S- 
56.  272;  64-454;  72-119. 

N.  Y.  Supp.  61-304;  6S-907.  984; 
60-702:  72-976:  84-2S0:  90- 
824:  106-532;  114-910;  130- 
1080. 

St.  Rop'r.  12-677. 

Al)i).  X.  C.  20-426. 

X.  Y.  Aun.  Cas.  6-107.  312. 
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65- 

425; 

S6« 


875. 

Hun,  21-268;  B8-347. 

App.   Dlv.  87-249;  96-425;  lOl- 

487  ;  127-824  ;  144-54. 
Misc.    40.56:i;    45-56,    272;    64- 

454. 
N.  Y.*  Supp.  68-907;  60-702;  72- 

976:  84-280:   00-824;   92-149; 

112-122;   128-809. 
Abb.  N.  C.  8-115. 
N.  Y.  Ann.  Cae.  6-107,  812. 
876. 

N.  Y.  101-176. 

App.    Div.    41-494;    42-67 

469 ;     74-350 ;     95-419, 

121-758,    763. 

Misc.   40-563;    46-56,   272 
32  *  64-454. 

N.  Y.  Supp.  i58-007:  60-702;  72- 
976;     88-661.     888;     90-824; 
104-782;  100-535. 
Abb.  N.  C.  29-426. 
N.   Y.   Ann.   Cas.   6-107.  S12;   7- 
157. 
877. 

Misc.  64-454. 
N.  Y.  Ann.  Cas.  6-107. 
878, 

Misc.   64-454. 
N.  Y.  Ann.  Cas.  6-107. 
879. 

Hun,  69-553. 
Misc.  64-454. 
N.  Y.  Ann.  Caa.  6-107. 
880. 

N.  Y.  70-54. 
Hun,  83-1. 

App.   Dlv.   70-806;   116-575. 
Misc.    27-93;    6;{-52:    64-454. 
N.   Y.    Snpp.   61-328;   116-58a 
N.  Y.  Ann.  Cas.  6-107. 
881. 
App.      EHt.     31-417;      114-828; 

161-005. 
Misc.  64-454;  66-225;  67-107. 
N.    Y.     Snpp.    63-500;     10O-251; 

121-713. 
Abb.  N.  C.  81-309. 
N.  Y.  Ann.  Cas.  6-107. 
882. 

N.   Y.  87-272. 
Hun.  22-561. 

App.  Dlv.  81-417 ;  96-532 ;  103- 
384;    118-201;    128-428;    139- 
671. 
Misc.   42-54;  64-4.14. 
N.  Y.   Supp.  63-500;  86-574;  89- 


154;    99-98;     112-785 

203;  140-930. 
N.  Y.  Ann.  Cas.  6-107. 
883. 

N."  Y.  61-564;  63-77. 

App.   Dlv,  80-22. 

Misc.  64-454. 

N.   Y.  Supp.  80-184. 

T.  A  C.  3-269. 

N.  Y.  Ann.  Caa.  6-107. 


124- 


884. 

Misc.  64-464. 
Abb.  N.  C.  30-85. 
N.  Y.  Ann.  Cas.  6-107. 
886. 

Hun.  88-327. 

App.     Dlv.    2-502;    60-452;     80- 
305;   92-305;    117-247;    120- 
784;  162-201. 
Misc.  8-547;  16-620;  46-24;  68- 
363*    64—154 

N.  Y.'Supp.  64-246;  80-741;  80- 
1109;  93-241;   1 62-868 ;  106- 
773;    110-1098. 
St.  Rep*r.  8-194;  5-816;  7-282. 
Abb.  N.  C.  20-172. 
Dem.  2-399. 
Crlm.  Rep.  4-582. 
N.  Y.  Ann.  Cas.  6-107. 
886 

Hun,   14-1-  31-95. 

App.  Dlv.  22-287;  66-252;  119- 

881 
Misc.'  11-520;   66-38;   64-454. 
N.  Y.  Supp.  32-740. 
N.   Y.   Super.  69-226. 
N.  Y.  Ann.  Cas.  6-107. 
887. 

N.'  Y.  168-125. 

Hun.  88-376;  62-389;  64-818;  73- 

229. 
App.  *Dlv.  28-59;  31-298;  33-136; 

«»-248.    894:    58-218;    67-546; 

81-67;  87-rf08;  97-501;  11«- 

167;  114-530;  117-817;  118- 

773;    122-452;    126-901;    137- 

800;    144-798;    148-627. 
Misc.    20-510;    38-241;    64-274: 

66-34;  79-66. 
N.  Y. 

859 

97-91 ;     100-121  ;      102-1065  '; 

108-849  ;  106-171,  1009  ;  107- 

198;  129-598. 
N.  Y.  Ann.  Cas.  10-305. 
888 

N.'  Y.    136-272;   168-125. 
Hun.  38-377;  62-389:  64-318. 
App.    Dlv.    49-243;    67-545;    87- 
608;    110-167;    118-773;    i:i7- 
333;    148-627. 
N.  Y.  Supp.  48-036 ;  74-684  ;  97- 
91;     103-635,     849;     106-100; . 
122-190. 
St.  Rep'r.  21-872;  32-50;  42-3.;G: 

46-363. 
Civ.   Proc.  16-384;  18-88. 
Svbd.  1. 

Hun.  22-594;  39-625. 
Snhil.  3. 

N.  Y.  Supp.  129-646. 
Hun.  39-625. 
Snbd.  4. 
Hun.  89-625. 
N.  Y.  Supp.  129-646. 
Sabd.  6. 

N.   Y.  102-599. 


34;  79-66. 
Supp,  50-896;  62-617;  6.^ 
;  68-755  ;  74-684  ;  77-151 ; 
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Hun»  20-189.  _       ^ 

App.  Div.  «7-546 ;  8T-607 ;  118- 
778;   148-627. 

Misc.   54-274. 

N.  Y.  Supp.  84-568. 

Civ.  Proc.  11-51. 
Snbd.  7. 

Misc.  76-614. 
889. 

N.   Y.   168-125. 

Iliin,  14-326. 

App.   Dlv.  24-16;   153-887. 

Misc.  70-530. 

N.  Y.  Supp.  103-840:  1O6-1009; 
127-338;   137-1104. 

Dem.  2-298. 
800. 

N.   Y.  168-125. 

Hun.  15-8%;  19-282. 

N.  Y.   Supp.  106-luOO. 
801. 

N.  Y.  168-125. 

App.  Div.  122-67,  451. 

N.  Y.   Supp.  29-1106;    1O6-1009. 

Civ.  Proc.  28-817. 
892* 

N.'  Y.   168-125. 

App.   Div.   122-57,  451. 

N.  Y.  Supp.  106-1009;  107-83 ; 
189-1070. 

Barb.   25-452. 

How.  41-421. 

Wend.  21-156. 
698. 

N.   Y.   135-272. 

Hun,  59-553. 

App.  Div.  114-539;  120-7 ;  138- 
418;   148-627. 

Misc.    79-06. 

N.     Y.     Supp.     80-701;    100-121; 
101-412;   104-836;   122-938, 
804. 

App.  Div.  81-67;  114-.^>39;  120- 
7;    13H-411>;   144-79S. 

Misc.  23-262,  613;  51-222;  79- 
07. 

N.  V.  Siipp.  51-172:  52-200:  54- 
940:  5<J-88H;  100-121;  103- 
637;   122-938;   129-508. 

Civ.   Proc.  9-141. 

Abb.  N.  C.  10-324. 

How.  63-94. 
895. 

App.  Div.  84-270;   114-8a9. 

Civ.  Proc.  9-144. 

Dom.  4-3;iO. 

N.  Y.  Supp.  100-121;  106-903. 
896. 

App.  Div.  138-419. 

N.  Y.  Supp.  122-038. 
897. 

App.   Div.  105-628. 

N.  Y.  Supp.  82-683. 
80S. 

App.  Div.  105-628. 

890. 

N.  Y.  59-313. 


Apr).  Div.  1-672;  138-419;  14a. 
776. 

Misc.  38-233. 

N.  Y.  Supp.  77-145;  122-938. 

Cow.  7-59. 
900. 

N.  y.  60-518. 

Hun,  64-489. 
901. 

N.  Y.  11-294,  301;  ao.184. 

Mlac.  48-277. 

N.  Y.   Supp.  96-728. 

Barb.  25-274. 

Abb.  N.  C.  1-87;  9-62. 

Johns.  2-417. 

Daly,  4-518. 
Svbd.  2. 

App.   Div.  124-481. 
902. 

Hun,  78-516. 

App.  Div.  79-266. 

Mlae.  48-277. 

N.  Y.  8upp.  96-728. 
903. 

Hun,  78-516. 

App.   Div.  79-255. 
904. 

Hun,  78-516. 
906. 

Hun,  78-516, 
0O7. 

Hun.  78-616. 
909. 

Hun,  78^10. 
910. 

N.  Y.  69-138;  138-868. 

Hun,  83-546;  62-888. 

App.  Div.  49-868;  61-378,  471; 
124-636. 

N.    Y.     Supp.    63-409;     64-758; 
109-77;  131-563. 
911. 

N.  Y.  65-466;  168-126;  180-83. 

Misc.  67-107. 

App.  Div.  61-471:   lll-516w 

N.     Y.     Supp.    46-639;     97-737; 
107-83;    121-713. 
912. 

N.   Y.  136-272. 

N.   Y.   Supp.   100-707. 
918. 

n!  Y.  136-272:  124-486. 

App.  Div.  146-688. 

Misc.  2Oh510:   79-78. 

N.  Y.  Supp.  iO8-1027;   189-522. 

Dally  Reg.  28-92. 
914. 

N.  Y.  156«338. 

App.  Div.  16-191:  22-287:  89- 
613;  84-582;  68-285;  82-104; 
139-777;   148-158.  _ 

Misc.  19-307:  28-497;  40-127, 
130:  41-648;  60-46a 

N.  Y.  Supp.  71-308;  81-416; 
100-564  ;  132-1028. 

Abb.  N.  C.  30-68.  n. 

N.  Y.  Ann.  Caa.  6-276. 
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015. 

N.   Y.  13G-589:  17T-400. 

App.   Div.    lU-180,  191,  193;  22- 

142:    80-612:    34-582:    63-285: 

82-104  :     110-115  ;     130-777  ; 

147-599;   14K-ir>8. 

Misc.   10-307;    23-497;   25-354; 

41-643;   50-468. 
N.    Y.   8upp.   48-60;  52-392;  63- 
476:   54-114;  58-695;   7l-3t)S; 
81-338  :      07-169  :       100-564  ; 
182-10^3. 
N.  Y.Ann.  Cas.  4-308;  6-275,  323. 
016. 

N.  Y.  Ann.  Cas.  6-275,  828. 
017. 

Ml8C.   40-127. 

N.  Y.  Ann.  Cas.  6-275,  823. 
018. 

N.  Y.  Ann.  Cas.  5*275. 
OlO. 
App.  Dlv.  84.582 ;  82-104  ;  148- 

158. 
Misc.     10-307;     23-497;     40-127, 

130 
N.  Y.'Supp.  132-1023. 
N.  Y.  Ann.  Cas.  6-275. 
020. 

N.  Y.  Ann.  Cas.  5-275. 
021, 

N.   Y.  83-582. 
X.  Y.  Supp.  110-83S. 
App.  Dlv.  136-71. 
022. 

N.    Y.    54-358;    65-525;    60-640; 
148.186. 
023* 

Hun,  31-519:  76-842. 

App.    Dlv.    28-254;    46-186,    190; 

99-313;  110-358. 
MIsp.     8-516;     10-343;     66-683; 

OSI-344 
N.  Y.  Rnpp.  31-29;  60-1053;  60- 
1072;    65-291;     01-142;    04- 
502;     06-383;     107-678:     117- 
•220 :        132-729 ;        138-1001  ; 
134-1086. 
N.  Y,   Ann.  Cas.  6-253;  7-109. 


Wend.  2-869. 
028. 

App.   Dlv.  88*876. 

Barb.  61-548. 
026i. 

Han,  OSU154. 
927. 

N.  Y.  Snpp.  ©4M7. 
928. 

N.  Y.  Supp.  04.4T. 
929. 

N.  Y.  171-488. 
App.  IMv.  58-438. 
K.  Y.  Supp.  48-501 ;  94H17. 
N.    Y.   Super.  47-174. 
How.    80.834.- 
930. 

Hun,  73-388. 

N.  Y.  Supp.  94.47. 


931. 

Hun,   78-388. 
032. 

N.    Y.    Supp.   103-78. 
033. 
N.    Y.    104-157;    188-179;    168- 

381. 
App.    Dlv.    10-389;    28-444;    33- 

«1:  38-162;  65-537;  60-497;  73- 

583;    101-147;    134-126;    135- 

741. 
N.  Y.  Supp.  61-111;  74-9a'5:  77^ 

46;    86-600;    01-852;    118-852; 

110-978;  181-56. 
Misc.  73-153. 
N.  Y.  Ann.  Cas.  6-271. 
084 
St'.  Rep'r.  6-100. 
Week.    Dig.    26-217. 
986. 
N.   Y.  05-624:   121-477;   124-52; 

140-445;    140-70;    158-381. 
App.    Dlv.    17-629;    60-533;    51- 

540;  120-02. 
Misc.    12-97;   53-586. 
N.  Y.  Supp.  54-78,  83 ;  108-779 ; 

105-33. 
N.  Y.  Ann.  Cas.  4-103;  9-49,  n. 
086. 

N.    Y.    121HI77;    186-326;    140- 

78. 
App.  Dlv.  17-629 ;  60-533 ;  162- 

N. 'y.    Supp.    137-643. 
N.  Y.  Ann.  Cas.  4-163. 
037. 

N.  Y.  137-329:  140-445. 

App.  Dlv.  38-162 ;  65-537 ;  120- 

02;    13:1-433. 
Misc.   12-97;   60-354;   61-365. 
N.    Y.    Supp.    98-820;    100-616; 
106-33;    114-867;   llT-758. 
088 

Misc.  6-533;  16-488. 
Sabfl.  2. 

Misc.   61-113. 
030. 
Misc.  5-538. 
St.   Rep'r.  11-109. 
041. 
Hun,  92-154. 
Misc.   15-326;  63-640. 
042. 
N.'    Y.    44-27;    66-182;    68-565; 

167-4.37. 
App.    Dlv.    20-399:    68-167;    84- 
505;    87-607;    104-486,    574; 
146-422. 
MlBC.    13-422:    20-805,    883;   83- 

770 ;  47-585. 
N.  Y.   Snpp.   48-806:  61-705;  74- 
105;     822-842;     08-675,     708; 
131-280. 
Connoly,  2-23. 
N.    Y.   Cr.   Rep.  8-50. 
048 

App.   Dlv.  82-408. 
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Misc.  47-148. 
Johns.  17-272. 

A  pp.    DIv.    149-884. 
N.   Y.   Supp.   81-868. 
045. 

Hun,  46-370. 
047. 

Hun.  90-105. 
948. 
App.  Dlv.  138-678, 
MiHf.    17-500. 
N.  Y.  Supp.  123-12. 

App.  Dlv.  138-678. 

Misc.   17-500;  5«-651. 

N.  Y.  Supp.  123-12. 
0S2. 

N.   Y.    138-70. 

Hun.  40-471:  90-106. 

App.   Div.   36-436. 

Misc.  1O-108;  56-651. 

N.    Y.     Supp.    62-246;    107-564; 
113-835. 
053. 

N.    Y.   138-70. 

Hun,   46-471. 

App.  DIv.  36-436. 

MlBc.  10-108 ;  66-651. 

N.   Y.   Supp.  107-564. 
055. 

App.  Div.  77-219;  97-616;  180- 
13. 

MUe.  38-97. 

N.  Y.  Supp.  77-111;  79-13;  114- 
403. 
956. 

N.    Y.   96-624. 
957. 

N.    Y.  95-624;    188-70;   163-381. 

Hun.  46-370. 

App.    Dlr.    35-341. 

Misc.  73-153. 

N.   Y.   Supp.   54-976. 
958. 

N.   Y.  95-624. 

Week.  Dig.  20-288. 
960. 

N.  Y.  200-334. 

App.  Dlv.  113-667;  123-16. 

N.  Y.  Supp.  90-973 ;  107-416. 
901  d. 

N.    Y.    207-152. 
962. 

Hun.   72-602. 
963. 

Hnn,  65-564. 

App.   Div.  144-551. 

Misc.  32-288:  79-81. 

N.   Y.   Supp.  114-898. 
964. 

N.'  Y.  200-266. 

Hun,   lS-530:  56-337. 

App.      Div.      135-589;      144-551, 
559 

Misc. '    7-542:     21-498;     29-162; 
32*288;   41-126. 


N.   Y.   Supp.  4-892;  48-17S;  60- 

175;    1S9-34I. 
St.    Bep'r.   29-835. 
Civ.    Proc.    18-215. 
Abb.  N.  C.  16-288;  24-458. 
Snbd.  1. 

Misc.   19-426. 
066. 
App.  Div.  96-303;  144-551,  559. 
N.  T.   Supp.  89-281;  189-341. 
MlBC.   79-81. 
Abb.  N.  C.  15-282. 
How.   64-279. 
966 

App.  Div.  146-884. 
967. 

N.   Y.   43-4U. 

App.      Dlv.     43-169;     149-6TD; 

161-725. 
MlBc.   10-594 ;  26-503. 
How.  56-244. 
N.  Y.  Suup.  184-399. 
968. 
N.    Y.    40-504;    71-333;    74-495; 

96-112;        101-187:        106-319. 

567;    114-577;    181-225;    148- 

377;  176-299;  184-27. 
Hun,     30-155;     44-568;     66-505; 

62-219;    82-442;    88-111. 
App.    Dlv.    50-302;    69-577;    67- 

554;    74-217;   78-391.   393:    79- 

169;    80-149;    82-605;    S8-340: 

98-300;        99-428;         107-542; 

116-243;     122-684 :     129-692 ; 

138-8,  88C;  143-958. 
Misc.  6-92;  12-121;  17-425:  27- 

9:     32-73;     40-252;     44-316; 

64-58. 
N.  Y.  Supp.  68-948;  69-694;  80- 

319,    552;    90-699;    101-553; 

106-606;  107-779. 
fit.    «#p*r.    12-512;    14-798;    16- 

196^82-09;  62-845. 
Civ.  Proc.  9-42.  230. 
Abb.   N.  C.   17-296;  21-350;  91- 

66. 
N.  Y.  Super.  63-71,  146;  54-543: 

65-152;   68-183. 
How.  N.  S.  8-442,  530. 
Dem.   2-619. 
N.  Y.  Add.  Cas.  2-34. 
Snbd.  1. 
N.   Y.  82-65;    109-207.  368,  64L 
App.   Dlv.    1-376;  99-42& 
Misc.  5-318. 
N.    Y.    Supp.   4-806;   6-246;   »1- 

292;  114-447. 
Abb.   N.   C.   22-277. 
Snbd.  2. 

N.   Y.   106-321. 

Hun,   31-600;  44-2:  69-522. 

App.  Dlv.  7-819:  122-119. 

N.  Y.  Supp.  16-291. 

St.    Rep'r.    37-626;    40-34;    41- 

688:  48-862. 
Civ.  Proc.  12-226. 
N.  Y.  Super. 
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869. 
N.  Y.  101-187. 
Huo.   62-219. 

App.   Dl7.  79-160;  98-300. 
Misc.  40-252 ;  79-81. 
N.  Y.   Supp.  139-341. 
N.  Y.  Super.  66-152. 
970. 
N.    Y.    109-468;    129-274;    181- 

215;    167-236;    207-576. 
Hun,     69-521;     76-63,    687,    690: 

81-6,    8;   82-441;   86-141;    88- 

11;  89-367;  92-386. 
App.    Dir.     23-35D;   44-62,     454: 

62-260;  78-78;  79-169;  80-152: 

82-78,     605;     88-340;     98-300; 

116-244  ;  122-684  :  143-958. 
Misc.    6-92,    93:    20-77;    23-595; 

80-321:    60-200;   64-123;    69- 

215;  73-16. 
N.  Y.  Supp.  28-214;  30-271.  580; 

48-15,     234;     62-1036;     61-41; 

70-1122;    79-880;    80-552;    84* 

1090;  90-699;  101-553;  107- 

779;  118-52 ;  126-712. 
Abb.  N.  C.  27-461,  466;  28-3. 
N.  Y.  Super.  64-92. 
N.  Y.  Ann.  Cas.  6-249,  260. 
971. 
N.    Y.    109-11:     114-499;     128- 

656;  207-567. 
Hun,  60-521;  88-181. 
App.    Dlv.     6-602;    62-435;     62- 

621;     68-48;     79-169;     88-550: 

98-300 :     122-684  ;     126-365  ; 

143-958. 
MlBC.  6-93;   40-252:   64-124. 
N.    Y.   Supp.   65-234;   71-65;   74- 

34;  86-101;  90-699;   107-779; 

110-818;    118-52. 
N.  Y.  Ann.  Cas.  6-260,  279. 
972. 

N.    Y.   9T-1:    101-187;   109-11. 
App.  Div.  79-170;  108-206. 
N.  Y.  Ann.  Cas.  6-201,  275. 
973. 

N.  Y.  2O3-r.01. 

Apt).     Dfv.     144-181;     145-834; 

149-21 ;     160-529. 
N.  Y.  Supp.  128-906;  133-627. 
974. 

2L    Y.    109-468:    164-131;    176- 

229;  178-219;  200-291. 
Hon.  76-63. 
App.    Dlv.     23-359:    30-77.     319; 

86-177:  44-02:  60-.^r»5:  80-149: 

82-78  ;  122-684  ;  129-173  692  ; 

160-529:    163-239. 
.  Misc.    6-92:    9-02;    25-229;    26- 

503;  80-86:  64-124. 
N.  Y.  Supp.  30-271:  41-226;  48- 

15:    66-763:    60-401.    577;    61- 

868;     70-206;    80-552;    107- 

779;    136-550. 
N.  Y.  Super.  66-152. 
N.  Y.  Ann.  Cas.  0-251,  281. 
976. 
Bun,  60-292. 


976. 

N.  Y.  207-575. 

App.     Div.     141-800;     144-538, 

553. 
Misc.    6-117:    28-711;     67-583; 

68-470;   70-128;  74-561;   79- 

82 
N.    Y.    Supp.    124-786;    139-341. 
977. 

App.    Dlv.    19-237;    27-161,    458; 

28-303:    29-371;    31-139,    306; 

42-4;  68-321:   76-434;   83-284; 

91-19;   92-250;    125-370,    808; 

129-78;    188-274;    164-347. 
Misc.     18-296;    26-352;     29-425: 

30-66;    45-172;    62-312,    521; 

6O-360;  61-74. 
N.    Y.    Supp.    60-329.    622.    1002; 

62-611.    772;    68-920;    61-924, 

942;    78-778:    82-159:    86-344: 

88-87  ;      102-661 ;      108-581 ; 

106-205,   235;   108-6.'5I ;  10l>- 

725;    113-31,    602,    633;    122- 

966;   189-320. 
Civ.  Proc.   19-41.  184. 
Abb.  N.  C.  15-282. 
980. 

Hun,  23-406;  66-581. 
Misc.  7-542 :  48-496. 
N.  Y.  Supp.  96-910;  103-581. 
Civ.  Proc.  19-134. 
981. 

N.'  Y.  69-61;  78-195,  347,  609; 
74-61;  76-840. 

Hun,  14-824. 
982. 

N.  Y.  88-258;    96-383;    168-419. 

Hun,  22-506,  551;  82-71;  43- 
162;  47-245;  63-463;  70-879; 
92-44. 

App.  Dlv.  2-567;  8-621;  41-448; 
46-.128:  62-591;  55-389:  56- 
161;  68-482;  76-306;  77-466; 
78-544:  82-484;  86-66;  102- 
425;  108-233;  110-598;  llO- 
8.38;  126-128;  128-703;  180- 
129;  144-688;  163-192. 

Misc.  27-0;  29-58.  664;  43-809; 
69-209;  70-569. 

N.  Y.  Supp.  58-856.  882:  60-550: 
61-97,  680:  66-931:  67-17,  501: 
73-817:  75-260;  79-.S07:  82- 
918;  86-7:  92-4.59;  96-758: 
97-144;  104-230;  109-648; 
128-906;   126-414;   128-138. 

Civ.   Proc.   15-81. 

Week.   V\g.  25-281. 

N.  Y.  Ann.  Cas.  8-493. 
083. 

Hun,   82-72;   68-247:    76-117. 

App.    Dlv.   2-567;    8-621;    28-35; 

56-380.     470;    62-543:    71-410: 

77-466;   80-247;   90-307;    112- 

921;    116-496;   119-,^38;    126- 

838;   163-192. 


Misc.  43-309;  44-242:  48-31. 
N.    Y.     Sunp.    60-1007:    n7-17n; 
71-88:     72-704;    75-725:     ISO- 
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250;    90-820;    90-72;    101-7(0; 

1U2-G92;    1U4-230. 
CiT.  Proc.  5-141;  16-83. 
Abb.  N.  C.  22-356;  28-435. 
Subd.  1* 
N.  Y.  83-156;  99-431. 
Hun.  40-401. 
App.    Div.    52-591;    64-531;    OO- 

128;  80-246. 
N.  Y.  8upp.  00-1097. 
8t.    B«p'r.    14-647;    38-207;    84- 

707. 
Subd.  2. 
Huo,    8-234;    13-345;   40-395. 
App.      Div.      09-413;      114-872; 

120-339 
N.    Y.    Supp.    74-1009;    100-200; 

110-528. 
St.   Bep'r.   28-695;  63-857. 
Abb.  N.  C.  22-355;  25-399. 

H*an,  82-n;  02-474;  70-COO; 
78-39 

App.  Div.  2-66T;  7-460;  8-621; 
18-398;  27-100;  56-389;  OW- 
281;  77-172,  466;  87-619: 
103-425 ;  1 1»-;^W ;  1  :ia-732 , 
137-53;  18H-6:M5;  140-885 ; 
141-41 ;  148-828  ;  144-688  ; 
168-192. 

Misc.  20-470;  82-002;  63-22; 
09-209. 

N.  Y.  Snpp.  60-185;  00-560;  07- 
176;  74-54;  78-1072:  79-307; 
85-7  ;  80-621  ;  92-01)4  :  1*>4- 
230;  119-906;  122-708;  125- 
614;  120-414;  120-1  ;  132- 
593;  188-356. 

N.   Y.  Add.  Cas.  8-261,  848. 
986. 

Hun,  00-238. 

App.  Div.  8-621;  64-359;  50- 
163;  lOS-10;  137-53;  147- 
584;    163-192. 

MlKC.  41-205;   43-116. 

N.  Y.  Supp.  07-561;  96-469; 
182-593;   188-356. 

N.  Y.  Add.  Cas.  8-495. 
980. 

N.   Y.    133-445. 

Hun,   76-000;   78-39. 

App.  Dlr.  6-621;  8-621;  20-460; 
35-1S7;  64-358:  60-163;  07- 
.^42;  08-282;  103-423;  1  OH- 
IO. '2'Xi;  112-127;  110-496; 
137-53  ;  144-GRS  ;  147-084  ; 
161-910:    153-192. 

Mlgc.  20-392,  419;  41-204;  09- 
209. 

N.   Y.   Snpp.   64-773;  07-561;  74- 
55  ;     S3-930 ;     85-8  :    02-994  ; 
95-469.     758;     101-769;     120- 
414;     129-1;     132-593;     130- 
85  ;    138-350. 

Abb.  N.    C.  H-246;   11-233. 

How.    64-156:    03-516:    00-319. 

N.  Y.  Ann.  Cas.  8-260*  349,  495. 


987 

N.'  y.   43-224;     88-136;     90-383. 

Hun.  48-433. 

App.   Div.  7-4C0:  8-621;  07-342; 

Y7-172  ;  94-577  ;  lOH-U  ;  117- 

899;    131-242;    137-54;   161- 

916;  163-192. 
MlBC.  48-116. 
N.  Y.  Sujjp.  50-469:  78-1072;  88- 

192;   95-469;    115-029;    180- 

85.    203. 
St.  Kepr.  33-207. 
N.  Y.  Ann.  Ca&  8-349. 
Svbd.  1. 
Hun,  88-294;  70-117. 
App.   DlT.  00-867. 
St.  Bep'r.  82-844. 
Snbd.  2. 

App.    Div.   47-416;   74-24;   119- 

504. 
N.    Y.     Snpp.    70-699;    104-275; 

119-906. 
N.  Y.  Ann.  Cag.  7-268. 
Subd.  8. 

Hun,      14-497;     32-72;     60-454; 

88-32. 
App.   Div.  2-567;  20-460;  28-33; 

00-205:    07-431;    ©8-87.    181. 
Misc.  27-9 ;  67-359. 
N.  Y.  Snpp.  50-220,  1005;  74-18. 

73;    119-906. 
St,  Bep'r.  00-447. 
988. 

App.   Div.   94-441;   187-64. 
989. 

App.  Div.  78^542. 
990. 

Misc.  27-15. 
991. 

N.  Y.  Sopp.  102-602. 
992. 

N."    Y.    107-531;    118-414; 

645;   160-359;   102-26S. 
Hun,  01-474;  30-177. 
App.     Div.    2-341;    31-408; 

349;    104-134;    12:J-825; 

425;  185-589:  187-528;  151- 

154 
Misc.*  0-118;  8-270;  lO-lfiO;   11- 

393;     12-48;     13-220;     20-512, 

558;  38-491;  52-15. 
N.    Y.    Supp.    4-929;    62-1;    «1- 

515;  00-053:   88-665;   110-777; 

121-677;    135-411. 
Civ.    Proc.    14-146,   832;   16-102; 

19-370. 
Abb.  N.  C.  27-419. 
N.  Y.  Super.  55-553. 
N.  Y.  Add.  Cas.  1-4;  6-73;  8-12S. 
093. 
N.  Y.  207-581. 
App.  Div.  95-153,  349 ;  123-825 ; 

149-329:   161-154:    162-852. 
N.    Y.    Snpp.    108-560  i    136-411; 

37-1002. 
994. 

N.  Y.  80-147:  108-058;  160-400; 

160-90:  102-263. 
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Hun.  Cl-4;  80-177;  88-147. 
App.     Dlv.    1-001;     11-819:    2«- 

588;    42-8;    88-81;   84-53;    95- 

349;  1S3-825;  185-589;  145- 

153. 
Misc.     10-180;     14-309;     aO-512. 

558;    45-63;    60-374;    62-356; 

67-587. 
N.  Y.  Supp.  85-709;  58-665:  62- 

66;   88-665;   124-800;   120-13. 
Abb.  N.  C.  27-2. 
095. 
Hun,  T6-486. 
App.   DiT.  33-376;  42-8;  53-417; 

77-387:    135-589. 
Misc.    8-270,    293;    lO-lRO;    14- 

310. 
N.   Y.  Supp.   54-68;   58-665;  83- 

108. 
Civ.  Proc.  14-382. 
Abb.    N.    C.   27-2. 
N.  Y.  Ann.  Cas.  3-4. 
006« 
Hun.  80-177. 
App.  Dlr.  53-417. 
Ml»c.    8-270,    293;    11-393;    14- 

310. 
N.   Y.  Snpp.   67-1113. 
Civ.    Proc.    14-332;    19-370. 
997. 

N.'    Y.     94-248;     103-658;     123- 

120,  436;  133-626;  109-108. 
Hun.     37-375;     69-212;     73-377; 

90-37S. 


848;  112-561;  124-1.^0;  128- 
804;  132-214;  137-460;  153- 
81,  264. 


N.  Y.  Supp.  28-168:  29-111  vS; 
30-706:  .fe-709:  51-207:  58- 
818;    60-755;    65-687:    66-553; 


67-160.    329;    71-486;    72-747; 

98-769  ;     l«0-tt2() :     103-194  ; 

1O8-90U;    113-103;    122-784; 

181-108;    138-67. 
St.  Uep'r.  59-lsO:  88-993. 
Clv.   Proc.   14-283,   3.12. 
N.  Y.  Ann.  Cas.  5-219;  8-128. 
www. 

N.  Y.   103-658. 

Hun,   82-200;   80-177. 

App.    Dlv.    4-613;    11-818.    319: 

29-351;  78-848;  132-209.  215; 

137-460:  140-286. 
Misc.  9-375:  50-112. 
N.    Y.    Snpp.    79-989;    122-784; 

125-178. 
Clv.   Proc.  14-332. 
N.  Y.  Ann.  Cas.  5-352. 
fM»9. 

N.  T.  100-08;  107-231;  133-120; 


164-899  ;     190-240  ;     200^88  ; 
207-572. 

Hun,  23-218;  33-54;  42-90;  60- 
49.  145.  522;  69-211;  74-567; 
80-184;  81-168,  562;  88-110; 
91-284 

App.  Div.  4-140,  615;  7-403;  14- 
162;  19-269,  563;  23-508;  24- 
405.  450;  25-286,  595;  30-96. 
522;  89^660:  40-212;  41-618; 
46-326;  53-626.  649;  54-238; 
68-802.  478:  75-285:  76-34S; 
77-112;  78-348:  79-87:  82-2.32: 
83-473  ;  84-253  :  85-95  :  80-90, 
473;  94-480:  96-635:  97-199, 
245  ;  100-219  ;  101-319  ;  102- 
364;  104-58,  95.  381,  594; 
106-297,  414;  110-50,  806; 
111-446;  112-339.  561:  114- 
145;  115-328;  116-564,  712; 
121-36,  684;  123-8;  125-71; 
126-87;  127-329;  128-441; 
129-431;  130-271,  374,  849; 
131-539:  182-208.  503;  134- 
595,  801;  135-152;  136-871; 
138-547,  590,  928;  189-78; 
140-811:  148-071.  672;  145- 
153;  146-804:  147-589;  14»- 
638,    872;    149-806;    150-562; 


j^«i.  Atoi  x«— oi  ,  *•«- uvrt.  *»»— Aoo. 

632;  18-198;  22-81,  141:  24- 
743:  26-319,  356,  716;  26-725; 
28-803,  851,  890.  580,  681;  30- 
207;  31-334;  34-552;  40-13; 
42-526,628;  43-100.  133,  862; 
4W-357;  4J>-461;  52-13,  524; 
5;i-302;  54-97,  518,  542;  55- 
27;  67-558;  68-175.  23:^,  373; 
60-463:  61-140;  66-329:  68- 
183,  424;  70-405;  72-531, 
536;  78-595;  74-588;  79-369, 
500. 

N.  Y.  Supp.  19-917;  30-68;  31- 
47;  45-780;  40-523;  48-490:  49- 
486,  917;  52-24.  310:  57-117; 
69-498;  61-693,  1129;  66-675; 
74-29:  78-129.  487:  79-989;  82- 
401;  h3-821;  86-101;  87-468; 
88-187 :  89-853 ;  92-674 :  93- 
679;  94-869;  95-542:  96-257; 
98-769;  100-937,  1003;  lOl- 
068;  107-455;  108-448:  114- 
228;  115-357;  119-305.  40.'>. 
1001;  122-4,  784;  125-.546 ; 
1 20-88  ;  127-386 ;  1 28-842  ; 
132-597  ;  133-214  ;  184-267  ; 
185-555;    189-47;    140-228. 

Clv.    Proc.    15-69,    160.    162;    19- 
220.   370. 

Abb.  N.  C.  29-836:  31-66,  876. 

N.     Y.     Super.     54-550;     59-442; 
114-1574. 

N.  Y.  Ann.  Cas.  5-SS2. 
lOOO. 

N.   Y.   108-274;   154-449;   190- 
245. 
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Han.  25-280:  48-441;  81-562. 
App.    DIv.    0-568;    50-461;    132- 

214;    150-562. 
Misc.  12-48  ;  45-573  ;  54-618. 
N.   Y.   Supp.  31-47;  49-154;  91- 

86;  185-555. 
St.   Kep'r.  6-763. 
Civ.  Proc.  15-56. 
Week.  Dig.  12-562. 
N.  Y.  Ann.'Cas.  4-188. 
lOOl. 

N.    Y.    104-663;    114-574;    116- 

87;  121-57.  156;  133-50;  134- 

322;     13K-669;     143-349;     162- 

267;    167-500. 
Hun,   75-516. 
App.    Dlv.   4-364;    26-15:   106- 

539.     5-18;     llS-420;     128-S77; 

182-215  ;    139-318  ;    151-883  ; 

153-913. 
Misc.  <*-i:jl ;  54-518. 
N.   Y.  Snpp.  113-121;  123-1026. 
N.  Y.  Ann.  Cas.  8-251;  10-150. 
1002. 

N.  Y.  100-98;  128-120. 

Hun,   18-365;  31-222;  41-9;  63- 

495;  91-172;  92-198. 
App.  DIv.   l«-7;  10-625:  60-467; 

132-209,  215;  139-318. 
MIso.    SO-170,    207;    52-15,    301; 

54-518;   59-153. 
N.  Y.  Snpp.  18-563;  86-213,  510: 

45-404:    46-186;    61-1129;    60« 

975;    102-975;    104-950;    llO- 

262;  113-1035;  123-1026. 
St.    Uop'r.   37-356. 
Civ.  Proc.   19-220. 
1003. 
N.    Y.    80-275;    86-4.^3:    01-539: 

95-252;  97-1;   133-639;  207- 

574. 
Hun.  26-187;  64-110;  72-193;  74- 

382;    70-185,    589;    82-400;    88- 

233 
App.'dIv.  14-162;  24-4C5. 
Misc.  19-200;  41-234. 
N.  Y.   Supp.  28-214;  61-777 
N.  Y.  Ann.  Cas.  6-270. 
JO04. 

N.   Y.   Super.  40-448. 
1005. 

N.   Y.  80-276:  123-120:  132-367. 
App.    Dlv.    19-625;    24-526;    60- 

4«7;    i:J6-872. 
Misc.    34-406;    52-14,    301;    54- 

518. 
N.  Y.  Supp.  33-00:  69-646,  975; 

H>2-97r):    104-959;    122-4. 
Civ.  Proc.  19-220. 
Abb.  N.  C.  10-6. 
How.  62-29. 
1006. 

N.  Y.  123-120. 
1007. 
App.   Dlv.   102-364:  116-80. 
N.  Y.  Supp.  92-G74;  123-1026. 


1008. 

N.   Y.   57-161. 
N.  Y.  Supp.  118-652. 
Misc.  45-183;  66-434. 
St.   Rep'r.  5-84. 
1009. 
N.    Y.   71-383;   74-382;   199-472; 

113-222;  2O1-607. 
Hun,  17-325;  30-155;  43-181;  44- 

184;  52-532;  86-883. 
App.    Dlv.    59-576:    80-156;    82- 

Y8 ;  128-14. 
Misc.  8-488;  12-122;  28-283;  45- 

183;  6O-240. 
N.    Y.     Supp.    80-553;    81-704; 

107-381. 
St.    Rep'r.    5-86;    6-812;    16-406; 

32-99. 
Abb.  N.  C.  27-475:  34-435. 
N.  Y.  Super.  54-543:  58-183. 
N.  Y.  Ann.  Caa.  6-279. 
Subd.  4. 
N.    Y.    50-572;    61-300;    83-149; 

93-539 
Hun,  25^-598;  82-531. 
App.  Dlv.  80-156. 
lOlO. 
N.   Y.   82-576;   134-87;  127-103: 

148-84:  102-283. 
Hun.  7-2;  43-443. 
App.    Dlv.    16-265;    89-355;    49- 

379  ;  57-243  ;  61-293  ;  98-260 : 

103-102;      111-540;      112-096; 

113-861;    129-519:    144-551; 

145-153:  146-42;  151-154. 
Misc.  47-96:  69-424. 
N.  Y.   Supp.  44-674;  56-954;  ««- 

157;     70-358;     90-480;     92- 

491;     93-4.S2:     97-949;     118- 

993;   125-893:  130-642  ;  136- 

411  ;   139-;M1. 
St.  Rep'r.  61-4. 
Abb.  N.  C.  29-11. 
N.  Y.  Ann.  Cas.  1-281;  9-296. 
lOll. 
N.  Y.  73-875;  134-322;  144-508; 

148-204. 
Hun.   24-357;   76-160:   80-138. 
App.    Dlv.    9-259;    14-83;    196- 

iS;   i:iO-197:   136-204. 
Misc.  24-744,  757  ;  53-178. 
N.     Y.     Supp.     33-650;     98-849; 

120-900. 
Civ.  Proo.   15-lia 
Abb.  N.  C.  29-269. 
N.   Y.  Super.  45-455. 
N.   Y.   Ann.   Cas.  2-47. 
1012. 
N.   Y.  125-145. 
Hun.    76-160;   89-138. 
App.  Dlv.  2-534:  126-608;  1*9- 

648;  130-107;  138-273. 
Misc.    24-305:   88-100:   50-17& 
N.  Y.  Supp.  29-1053;  63-672;  Tf- 

94. 
1018. 
N.    Y.    74-382;   86-433;   196-521: 

117-111;       129-96:       137-616: 
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139-449;      141*488;      147-237; 
148-635;   168-484. 

Han,  16-291;  17-824;  18-105;  21- 
259;  80-508;  31-28(3;  6G-208; 
66-106;  70-72;  72-531;  73-192; 
74-160;  76-287;  87-154;  IMI- 
424. 

App.  Div.  1-808;  22-541;  23-348: 
28-186;  36-264,  429;  41-499: 
44-132;  64-430;  66-408;  72- 
432;  77-175;  83-455:  N4-486; 
.  88-347;  08-113;  110-96;  112- 
707;  114-870;  118-299;  110- 
694,  928;  125-845:  12S-<J67: 
130-555.  55S;  132-796;  143- 
973;   150-107. 

Misc.  0-91;  16-GiP;  20-155:  2C- 
150:  31-281:  82-2S8;  3«-(}3*i: 
44-583;  63-178;  60-434;  67- 
663. 

N.    Y.    Supi).    36-177,    210.    1030 
41-53;  46-810;  48-15,  154,  748 
60-874;    64-724,     810:     66-721 
66-740;     68-640;     00-740:    Oi- 
934;    66-474,    996;   72-657;   74- 
366;    82-452;    OO-780;    07-107; 
98-777;      99-816;       100-194 ; 
103-437;    104-810;    lO7-10>^8; 
11O-950:   ii:«-2()l,   651':    ii.»- 
43;     117-554;     118-15;     122- 
885;    134-754;    136-93;    137- 
689. 

Civ.  Proc.  16-403. 

Abb.  N.   C.  20-278. 

N.  Y.  Ann.  Cae.  2-65,  272;  lO- 
291. 

N.  y!  Super.  66-102. 

T.  &  C.  6-186. 
1014. 

Misi:.    60-434. 

1016. 

N.  Y.  61-140;  68-283;  73-375; 
79-397;  136-505. 

Hun,  16-587;  70-97;  87-154;  88- 
327;  92-523.      , 

App.  Div.  11-602:  17-GlO:  22- 
851;  36-216;  44-182;  72-432 
84-486 ;  93-545 ;  98-625 
104-191;  109-197;  111-512 
113-707;  113-245;  123-641 
124-130;    128-671. 

Ml8c.  9-2:  12-44;  16-619;  26- 
345;  27-28:  63-178:  58-354; 
60-434 ;  73-31 ;  74-528. 

N.  Y.  Supp.  36-1030;  65-721:  «6- 
1001 ;  60-740  :  87-817  ;  90-38  ; 
108-118.  909:  110-1098;  113- 
201;   132-196;  136-93. 

0!v.  Proc.  19-91. 

Abb.   N.   C.  29-275. 

N.  Y.  Ann.  Cas.  2-184;  4-140.  n. 

J.016. 

N.  Y.  134-00. 
How.  64-279;  66-172. 
Daly,  10-15. 
Week.  Dig.  7-842. 


1018. 

N.    Y.    61-309;    64-207;    74-487; 

83-46. 
Hun,  12-236:  17-397:  20-131:  23- 

150;    26-200;    31-310;    40-623; 

71-289;  76-447;  81-14G.  183. 
App.   DlT.   9-399:   22-297;  30-77: 

82-98;  91-465;  114-324;  120- 

510;  i:i3-8U7. 
Misc.  9-2;  13-95;  82-5. 
N.   Y.   Supp.   34-81:  36-657:   06- 

129;  81-586:  99-849;  110-335. 
St.  Rep'r.  69-626. 
Civ.  Proc.  14-52, 
Abb.   N.  C.  29-263. 
N.  Y.  Ann.  Cas.  1-69;  9-193. 
1019. 

N.  Y.  84-680;  99-112. 

Hun,  48-612;  66-12;  66-454;  83- 

493. 
App.'Dlv.  1-631:  18-314:  46-576; 

64-416;    66-292;    70-413;    71- 

171;    103-102;    108-230;    111- 

510,    612;    124-601;    139-387; 

140-2S5;    149-251. 
Misc.    26-62;    31-77.    337,    358; 

48-429;  6:«-27.  172;  64-2G0. 
N.   Y.   Snpp.   32-32;  45-833;  47- 

156:    66-441.    442:    01-404;    64- 

572;    65-406;     72-232;     75-128, 

534 ;  92-491  ;    96-623;    97-938; 

102-477;    104-588;    109-120; 

133-768. 
N.  Y.  Super.  69-135. 
How.  66-119. 

N.  Y.  Ann.  Cas.  7-173;  19.2^2. 
I021. 
N.  Y.  162-263,  283. 
Hun.  46-201:  63-176;  71-2;  74- 

522;  84-161. 
App.     Div.    49-379;    54-14;    00- 

509;    193-102;    113-861:    130- 

349;   141-732;   144-551,   559; 

146-42. 
Mlso.  9-661;  19-411;  22-2.->8:  27- 

268 :  46-159  ;  47-96  ;   61-331 ; 

77-395. 
N.  Y.  Supp.  30-551;  44-2G2;  50- 

46;     68-419;     6:*-424:     73-381; 

92-401;    93-482;   99-663;    lOO- 

328;  126-758;  180-642 ;  139- 

341. 
Civ.  Proc.  14-141. 
Abb.  N.  C.  29-11;  31-138. 
N.  Y.  Ann.  Cas.  1-281. 
1022. 
N.  Y.  124-83;  129-193,  288;  13::- 

491;     148-84;     150-399;     161- 

282;  162-437;  164-199,  229.  715; 

167-23G;     102-263.     283:     103- 

505;     105-353:    KI8-512:     17S- 

29;    181-109,    112;    183-126, 

378;    184-158;    191-339;    192- 

415  *   200-252 
Hun.  60-442-  74-522;  82-597;  83- 

5r,4:    87-159.    373;    88-459;   89- 

257;  91-449,  505;  92-387. 
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App.  Dlv.  1-416,  601;  2-340,  307, 
470;  8-29.  89;  6-259:  7-274;  10- 
172:  11-562;  12-110.  266;  13- 
117,  443;  15-280:  16-592;  18- 
431:  20-303;  22-111;  23-567: 
26-16;  81-565;  82-271;  36-347; 
30-247.  357,  478.  652;  40-79, 
452;  41-44;  48-146,  177:  48- 
114.  123;  50-532:  52-209;  53- 
230,  417,  634:  54-18.  182;  55- 
81;  58-232;  61-434;  62-624;  OS- 
BOS;  67-142;  60-64.  286:  70-35; 
71-204;  77-205.  500:  83-30,  34; 
85-08:  86-485.  504:  90-553:  Ol- 
116;  06-412:  ©8-260.  559;  100- 
193;  108-220;  111-190,  640; 
112-696,  847;  113-222,  861; 
117-520.  781;  110-335:  120- 
711;  121-481;  122-461 ;  123- 
819;  127-288;  131-869;  134- 
870;  140-252;  145-814;  146- 
42;  150-833;  151-154.  158; 
153-77. 

Misc.  11-463.  483.  570;  14-309; 
15-92;  16-361;  22-548;  27-670; 
32-421  ;  45-159,  183  ;  72-334  ; 
73-31. 

N.  Y.  Snpp.  14-435,  874:  32-48: 
85-709;  47-179;  50-218;  57- 
416,  542;  58-167,  805;  60-354, 
401;  65-294.  946,  1093;  66-396, 
577;  67-41;  70-651;  71-133:  73- 
69.  604;  74-755:  75-706:  70-79: 
82-220,  959;  83-685;  84-237: 
86-411,  520 ;  80-210,  391 ;  05- 
623;  07-580,  940;  09-174,  663; 
100-737;  102-613.  983;  166- 
137;  107-052:  111-165:  HO- 
.T27:  130-042,  654;  131-103; 
132-196:  135-251,  411;  136- 
652;   138-67;   130-980. 

St.  Kep'r.  56-433;  70-178. 

Civ.   rroc.   14-322. 

Abb.   N.    C.   27-815;  31-138. 

N.  Y.  Super.  67-105,  408:  59-133. 

N.  Y.  Ann.  Cas.  2-158,  253;  7-98; 
8-257;  0-193. 
1023. 

N.  Y.   188-893;  101-339. 

App.  Dlv.  81-.V>8 ;  98-401 ;  117- 
521;  123-S19;  128-839,  853; 
1 34-809  ;  1 46-252  ;  1 43-767, 
769;  146-42;  147-109;  151- 
15.3.  158. 

Misc.  45-63:  48-215;  53-27, 
178;  67-.';S7;  72-334. 

N.     Y.     Supp.     00-33;     100-737; 
102-477.    613;    110-327;    124- 
809;   12S-487;  130-642 ;  131- 
193;   135-411. 
1024.. 

X.   Y.   124-146. 
1026. 

Abb.  (N.  S.)  10-277. 
1030. 

App.   Div.   143-718. 


lOOS* 

App.    Dlv.    124-374:   133-302. 
N.  Y.  Supp.  93-726  ;  lOH-801. 
MlBC.  67-141. 
1064. 

App.  Dlv.  31-141 ;  104-518. 
N.   Y.  Supp.  03-725. 
1066. 

App.  Dlv.  31-141 ;  104-618. 
Misc.  57-142. 
N.  Y.  Supp.  93-725. 
1066. 

App.  Dlv.  31-141;  104-518. 
MlBC.  57-142. 

N.  Y.  Supp.  98-725 :  126-820. 
1067. 

Hun,   17-1.    . 

App.  Dlv.  31-141  ;  104-518. 
Misc.  57-142. 
N.  Y.  Supp.  93-725. 
1068. 

App.  Dlv.  31-141 :  104-518. 
N.  Y.  Supp.  03-725. 
1069. 
App.  Dlv.  31-141;  104-51& 
N.  Y.  Supp.  03-725. 
1070. 

App.  Div.  81-14L 
1071. 

App.  Div.  31-141. 
1166. 

App.  Dlv.  142-279, 
1171. 

App.  Dlv.  36-556. 
1172. 

App.  Dlv.  86-556. 
1174. 

N.   Y.   164-137. 
App.  Div.  86-556. 
N.  Y.  Supp.  65-861. 
1176. 
N.  Y.  68-845 ;  74-277  ;  205-251, 
App.  Dlv.  146-218. 
Misc.    51 -,339:   65-344. 
N.  Y.  Ann.  Ca».  0-282. 
N.  Y.  Supp.  120-237  ;  130-988. 
1180. 
N.   Y.    101-234;    121-212;    206- 

01. 
Hun,  61-238. 
App.  Dlv.  32-9;  63-446;  95-349; 

132-.-)95. 
Misc.  61-574  :  76-225.^  ^  ^  ^^ 
N.  Y.  Supp.  107-750;  110-777. 
1182. 

N.  Y.  Ann.  Cm.  1-4. 
1183. 

App.    Dlv.    136-668. 
N.    Y.   Supp.   121-580- 
1184. 

App.  Dlv.  61-447. 
Misc.   86-690. 
N.   Y.   Supp.  70-670. 
1185. 

N.  Y.  73-310;  190-244. 
Hun.  49-890. 

App.  Dlv.  26-588 ;  «0-*41 ; 
622;   131-182. 


1048 


NOTOB 


Misc.   41-454:-  «0-371.  374.  461; 

62-964:    6T-ei2;    T9-564. 
N.    Y.    Supp.    e&-959;    107-524; 

ia»-1016. 
1186.. 

N.   Y.   197-70. 

Hun.    13-11:    15-133:   01-407. 
App.  Div.  86-508;  137-846;  138- 

m;   148-875. 
N.     Y.    Supp.    30-348;    122-530. 
Abb.   N.  C.  31-480. 
1187. 
N.   Y.   73-622;   75-670;   197-70; 

201-S67 
Hun,  80-567:  87-420. 
App.    DIv.    22-158.    503;    35-232: 

37-306;    42-243;    46-144:    52- 

350,    6GS\   54-100;   50-614;    70- 

60;   75-117:  80-384;  81-455; 

99-223;       103-507;       112-66.i; 

113-11,     670;     122-622;    124- 

350,     443;      128-408;      134-41; 

135-881  ;     136-200;     137-301. 

846;    140^-32;    146-477;    148- 

872;  149-403;   1 50-803 ;  151- 

301,  763;  162-571, 
Misc.  22-74.  82;  32-202;  42-022: 

43-208  :  44-463.  470  ;  4<t-320  ; 

54-446:    61-140;    66-346;    70- 

405  ;  71-103,  57^ 
N.   Y.   Supp.   18-581:  48-86:  50- 

88;  61-^7;  66-840:  69-88;  74- 

1113;    77-458;    80-730;    03- 

058;  98-1078;   107-524  ;   108- 

663,  1080;  114-756;  122-530; 
127-137;   128-410. 
Abb.   N.   C.  31-447. 
1188. 

Hun,   80-567:   91-190. 
App.  Dlv.  35-232;  151-768. 
N.  Y.  Supp.  18-581. 
1189. 
N.  Y.  123-120.  436. 
App.  Div.  103-60. 
Misc.  62-15. 
1199. 

N.  y.  Supp.  114-896. 
1200. 
Hun,  25-587:  76-514. 
App.    Div.    18-408;    40-103;    54- 

445;  109-36. 
Misc.     14-180:     19-500;     43-20; 

61-438:  70-;{38. 
N.    Y.    Supp.    87-402;    95-1036; 

128-722. 
Civ.    Proc.    14-438. 
N.  Y.  Super.  45-148. 
N.  Y.  Ann.  Crb.  2-164. 
Week.  Dig.  10-454. 
1203. 
Hun.   7-66. 
Week.  Dig.  9-310. 
1204. 
N.  Y.  50-680;  51-136:  87-509. 
Hun.  18-316:  26-610:  34-544:  60- 

292;  64-567:   71-.'>20;  85-84. 
App.    Div.    16-618:    42-333;    73- 
300;    106-55;    131-655;    ISO- 
DO. 
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Misc.  8-477;  16-07;  23-627;  63- 
•     119;  74-522. 
N.    Y.    Bupi^.    44-1957;    76-851; 

116-110. 
Abb.   N.   C.  18-360. 
How.  60-490. 
1205. 
N.  Y.  102-337. 
App.   Div.   16-616;  79^170:   111- 

10,      11:      115-406:      124-359, 

775;  131-655;  137-400;  189- 

09 
Misc.  11-624;  16-18,  97;  63-110. 

N.  Y.  Supp.  32-920:  44-1057;  OB- 
1120;  97-516;  101-4.55;  110- 
110;  121-218;  128-137. 

Civ.   Proc.   15-171. 

N.  Y.  Super.  42-202.       . 

Week.  Dig.  7-107.  219, 
1207. 

N.  Y.  56-485;  84-266;  85-246; 
126-272;  138-605;  134-219: 
140-255;  143-302;  144-326; 
192-128. 

Hun,  12-398;  18-406:  20-153;  73- 
823;  81-483;  84-317,  883;  89- 
587.. 

App.  Div.  1-150,  282:  7-81;  80- 
217;  44-82:  46-405:  54-128; 
56-13;  68-100;  62-484;  66-567; 
70-23;  73-300.  412:  75-226:  81- 
327;  85-230;  98-567;  102- 
428;  106-330;  119-211;  125- 
839;  127-150;  i:u«-917;  134- 
449;  139-317;  140-632;  141- 
338. 

Misc.  7-652;  10-106;  12-507:  14- 
598;  15-426:  18-552;  25-123; 
30-69:  88-717;  42-43,  251;  45- 
295;   63-457;   64-292;    71-332. 

N.  Y.  Supp.  54-1021;  66-397;  67- 
845,  382:  68-253.  680:  70-750: 
73-247;  76-851;  77*40;  78-44; 
81-431:  83-316:  90-977 ;  94- 
401;  104-621;  117-120:  119- 
301  ;  125-082,  1087 ;  127-1100. 

fit.   Rep*r.  6-10. 

Civ.  Proc.  6-158. 

Abb.   N.   C.   18-137. 
•    N.  Y.  Ann.  Cas.  1-278;  8-242. 
1209. 

N.  Y.  162-263;  168-173;  170- 
378;  183-378:   198-286. 

Hun,  70-G3:  02-82. 

App.  Div.  13-602;  49-13;  62-543; 
11 3-802 ;  122-668 ;  132-352 ; 
136-670. 

Misc.  14-.539;  22-551:  28-200: 
29-6.38;  45-341;  65-41.  627; 
67-404;  72-179. 

N.  Y.  Supp.  35-1082;  36-636:  58- 
1018:  63-887;  71-122;  90^-832: 
02-208:  107-61,  508:  116-850; 
110-274;    121-93;    122-609. 

Civ.  Proc.  14-888. 

Abl>.    N.    C.    16-86. 

N.  Y.  Ann.  Cos.  2-369. 


NOTES. 


1210. 

App.  DlT.  18T-782. 
NY.  7T-615:  lOa-274. 
Misc.  7-343:  0-231.     ^ 
N.    Y.    Supp.    122-543. 

11:11. 

N.   Y.  206-545. 

App.  Dlv.  14-301 ;  91-534 ;  100- 
iSs;  117-769;  120-155 ;  122- 
170. 

Misc.   71-516. 

N.  Y.  Supp.  106-616. 

Abb.    (N.   S.)   12-380. 
•Johns.    Ch.    2-172:   6-283. 
1212. 

N.  Y.  86-253;  177-236;  182- 
285. 

nun,  38-548. 

App.    Dlv.    31-290:    40-280:    88- 
276:    04-441;    148-302. 
Snbd.  2. 

App.    Dlv.    148-302. 

Misc.   23-337;  45-159. 

N.    Y.    Supp.   63-267:   85-71. 

N.  Y.  Ann.  Cas.  6-65. 
1213. 

N.   Y.  85-253. 

Hnn,  20-571:  59-6. 

Misc.  28-337:  42-43.      _ 

St.  Rep'r.  18-826:  36-168. 

Abb.   Pr.  6-1. 

How.   6-238.  _ 

N.  Y.  Ann.  Cas.  6-65. 
Subd.  1. 

App.  Dlv.  31-290. 
Rnbd.  2. 

N.  Y.  130-512. 
1214.  _      .^  _ 

App.  Dlv.  44-105:  66-319;  70-25; 
08-116;  148-303. 

Misc.  10-676:  67-591. 

N.  Y.  SupD.  87-28. 

How.  59-454, 
1216. 

App.  Dlv.  66-319;  70-25:  93-110; 
W8-567. 

:^Ilsc.    10-676;    16-620;   46-294. 

N.  Y.  Supp.  47-176;  94-511. 
11216. 

N.  Y.  132-367;  134-530;  148- 
259. 

Hun,  88-171. 

App.    Dlv.    44-105;    148-741. 

Misc.    16-193. 

N.  Y.  Supp.  64-139;  102-305; 
13;j-340. 

Civ.  Proc.  14-45. 
1217. 

N.  Y.  53-280:  88-216:  113-391; 
134-527;    142-152. 

Hun,    21-595;    29-571:   67-2<^7. 

App.  Dlv.  1-404:  12-477;  14-370; 
114-400:    148-299. 

Misc.  46-349. 

N.  Y.  Supp.  102-3a'i. 

St.  Uop'r.  51-364. 

N.  Y.  Ann.  C&s.  4-248. 

1 


Snbd.  1, 

N.   Y.   142-162;  148-259. 

Hnn,  88-171. 

App.  Dlv.  46-868. 

Misc.  28-331. 

N.   Y.   Sapp.  36-538. 

St.   Rep'r.  47-644. 
1218. 
"nun,  19-306. 

Misc.  16-295;  17-340. 
1219. 

Hun,  29-571:  49-238. 

App.    Dlv.    102-428;    148-803. 

N.  Y.  Supp.  92-512. 

Civ.  Proc.  14-842. 

Abb.  N.  C.  30-406. 

N.  Y.  Ann.  Cas.  1-110. 
Snbd.  1. 

Misc.   10-677. 
Snbd.  2. 

App.  Dlv.  14-869. 
1220. 

App.  Dlv.  79-169;  116-496;  187- 
400;    158-252. 

N.     Y.    Supp     80-153;    101-455: 
121-718;   187-1084. 

Abb.  N.  C.  81-464. 

Law  Bull.  1-80. 
1221. 

Hun,  29-571. 

App.   Dlv.   42-333;  86-388;  lOl- 

Mlsc.  53-47. 

N.     Y.     Supp.     88-760;     91-876; 
102-1006. 

St.  Rep'r.  21-7U. 
Svbd.  8. 

Hun.  42-604. 

St,   Rep'r.   4-639. 

Abb.  N,  C.  18-410.  420. 
1222. 

N.  Y.  168-41;  198-697. 

App.   Dlv.  98-566;   162-427. 

Misc.   22-2.58:   53-48. 

N.  Y.  Supp.  50-46;  02-512. 
1223. 

App.   Dlv.  98-567  !  102-427. 

Misc.   18-203. 

N.  Y.  Supp.  50-46;  92-512;  102- 
1006. 
1225. 

N.   Y.   101-187:   109-12. 

App.   Dlv.  80-151;  96-164;  124- 
1 75. 

Misc.  '73-28. 

N,    Y.   Supp.   89-200. 

riv.  Proc.  9-178. 

How.  N.  S.  3-442. 
Snbd.  1. 

Hnn.  26-404. 

Abb.   N.  C.   17-299. 
1227. 

N.   Y,   131-641. 
1228. 

N.    Y.   75-240:   97-610.        ^ 

Hun,  81-140;  79-242;  87-375. 

O80 


^OTES. 


App.  DlT.  16.281:  26-16;  80-77; 

40-6«7;    49-396;    7T-2(M;    80- 

48;  94-590;  118-343:  1^4-773 , 

1*6-610;  180-194;  140-285. 
MiBC.    7-306;    27-676;    45-159: 

6S-404. 
N.  Y.  Supp.  58-50.  824;  08-431: 

80-146  :      108-605  ;      110-335  ; 

125-12^ 
St.  Rep*r.  12-668. 
Civ.  Proc.  19-208. 
N.  Y.  Ann.  Cas.  2-190. 
1229. 
Hun.  28-230:  81-140. 
App.    Dir.    40-565;    49-396;    92- 

301;    180-194. 
Misc.    7-306;   9-514;   24-387;   89- 

894  ;   46-130  ;   55-404. 
N.  Y.  Snpp.  28-136:  52-489;  58- 

60 ;  63-431  ;  79-357 ;  86-107a 
Abb.  N.  C.  29-265. 
1280. 

N.   Y.  48-99. 
App.    DIv.   15-281. 
Misc.   45-159;    51-333. 
N.   Y.   Supp.   100-828. 
Week.  Dig.  10-187,  464. 
1281. 

N.   Y.  97-610. 

App.  DIv.  15-281;  83-164;  144- 

573. 
Misc.  45-159. 
N.  Y.  Supp.  82-471. 
Civ.   Proc.  14-176. 
1232. 

App.  Div.  66-819. 
1284. 

N.   Y.  100-246. 
App.  DIv.  49-853. 
Misc.   11-12. 
1235. 

Hun,   64-127. 
App.   DIv.  69-88. 
Misc.  02-65. 

N.   Y.    Supp.   74-«89;   114-681. 
N.  Y.  Super.  46-184. 
1236. 

N.    Y.    81-183;    82-366;    119-153. 
Hun,  70-64. 

App.   DIv.   18-564;  29-603:   118- 
«61;    114-861;    124-863;    125- 
263;  130-341). 
Misc.    17-733;    45-159;    58-47; 

65-59. 
N.   Y.   Supp.  51-178;   102-1006; 
100-219;   109-225. 
1237. 
X.    Y.    119-153;   168-119. 
Hun.    70-64. 
App.  DIv.  06-400 ;  113-306  ;  110- 

335;  130-349;  188-247. 
Misc.    25-139:    42-43;    46-601: 

55-50;   00-415. 
N.    Y.    Supp.   80-314:   91-32;   00- 
irVT:    100-219;    11.3-581:    122- 
162,  1028. 
Civ.   Proc.  23-237. 


1288. 

N    Y    82-366 

Misc.*  17-733";  50-279  ;  66^0. 

N.  Y.  Supp.  106-219. 
1289. 

N.   Y.   168-54. 

How.  26-180. 

Misc.  55-59. 

N.  Y.  Supp.  106-219. 

Barb.  42-593. 

Wead.  23-566. 
1240. 

N.    Y.   48-481;   77-428;   106-268; 

168-273. 
Hun.    29-630. 
\pp.    DIv.    31-292;    4O-103;    48- 

102;  08-14;  84-403;  88-500; 

122-120;   145-269. 
Misc.    51-419. 
N.     Y.     Supp.     74-194;     85-14!: 

96-191 :     101-725  ;     103-606 ; 

129-1035. 
St.  Rep'r.  10-255. 
Civ.   Proc.  7-328:  11-422. 
Abb.   N.   C.   30-34. 
N.  Y.  Super.  54-50. 
N.  Y.  Ann.  Cas.  1-104;  4-818. 
Snbd.  1. 
N.    Y.    137-552;    149-527;    163- 

273. 
Hun.' 7-200;  25-589;  86-879;  41- 

305;  4N*588. 
App.  DIv.  1-166. 
St.  llep'r.  51-860. 
How.  N.  S.  2-207. 
Daly.   10-34. 
Subd.  2. 

Hun,  81-816. 
Snbd.  8. 

Hun,  23-366. 
Subd.  4. 

St.   Kep'r.  85-833. 
1241. 
N.  Y.  78-613;  137-552;  163-273. 
Hun.   20-630;    32-193;    36-378; 

41-352. 
App.    DIv.    20-529:    48-102;    88- 

301;    122-lUO:    132-4(54. 
N.  Y.  Supp.  32-272;  62-632;  85- 

141  ;  KMJ-606. 
St.    Rppp.    21-456;   50-416. 
Civ.    Proc.   4-152;  18-20. 
Abb.   N.  C.  20-151. 

Dom.   5-449. 

N.  Y.  Ann.  Cas.  1-104. 
Snbd.  1. 

N.  Y.  108-273. 

Hnn,  25-589;  48-688. 

illsc.    11-281. 

St.  llep'r.  52-561. 
Snbd.  2. 

Hnn.  36-380;  37-607. 

Misc.  11-281. 

rjv.   I 'roc.  7-.T'^0;  8-194. 

How.  N.  S.  2-208. 
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Siibd.  3. 

App.  Dlv.   lO0-8«. 
Abb.  N.  C.  21^361. 
Snbd.  4. 

N.   Y.   163-278. 

Uun,    29-630;    36-881;    68-536; 

78-847. 
App.  Dlv.  40-163  ;  84-403  ;  109- 

86. 
Misc.   15-364. 
N.  Y.  Snpp.  29-126. 
St.  Repr.  86-833;  S2-661. 
niv.  rroc.  7-331, 
Abb.   N.  C.  30-84. 
How.   N.   S.  2-209. 
1244. 

App.  Div.   128-361. 
Uiin,   12-577. 
Abb.  N.  C.  4-868i. 
1245. 

N.    Y.   163-54. 
Misc.  6-399. 
1240. 

N.    Y.    68-534;    81-184;    163-60» 

274. 
Hun.  31-026;  31-193:  81-23.5. 
App.  Div.  48-103;  107-109,  114; 

125-263;  143-149. 
Misc.  6-399;  31-471;  69-488.  ^ 
N.    Y.    Siipp.    30-711;    94-1026; 
109-225;  127-623. 
Snbd.  1. 

App.   Div.  81-171. 
Svbd.  2. 

N.   Y.  79-565, 
Svbd.  3. 

App.  Div.  107-109. 
1247. 
Hnn,   23-484. 
Misc.  69-488. 
1248. 

Misc.  69-488. 
N.  Y.  Supp.  127-628. 
12."50. 
Hun,  73-23. 

App.  Dlv.  77-498;  107-109,  114. 
N.   Y.   Supp.  94-1026. 
1251. 
N.    Y.    140-374;    143-567;    147- 

665  ;  K83-54  ;  204-519. 
Hun.      73-23;      75-501;     79-228: 

83-203. 

App.   DiT.  8-MO;  22-93;  45-495: 

56-31:  52-113;  77-IJ»8:  80-294: 

101-124.     359;     105-.574;     112- 

158;    143-149;    155-43. 

MIso.  6-3nS:   27-30:  31-541;  45- 

483;  55-025;  61-341. 
N.     Y.     Sapp,     47-800;     64-1044: 
65-557:     67-425;     81-11;     01- 
937;     92-734;     91-221;      113- 
289;    136-838. 
St.    Rpp'r.  15-217;  61-231. 
Olv.   Proc.  15-11. 
N.   Y.   Super.   55-116. 
N.  Y.  Ann.  Cas.  1-23. 


N.  Y.  143-571. 

Hon,  63-41;  75-490;  80-114, 
206. 

App.  Div.  22-93,  94;  52-113; 
115-802;  144-747. 

Misc.  20-499;  51-233;  64-467; 
68-359;   59-24. 

N.  Y.  Supp.  47-800;  64-1044; 
100-814;  101-62;  109-660; 
111-1081;  121-501;  129-626. 

St.  Rep'r:  16-217. 

N.   Y.  Ann.  Cas.  1-22. 
1253. 

N.  Y.  130-482. 

Hun,   56-277. 

MlBC.  31-026. 

N.  Y.   Ann.  Cas.  4-861. 
1254. 

N.  Y.  3-185. 
1255. 

App.   Div.   106-575. 

MIsc.'7-5W;  45-484. 

N.  Y.  Supp.  94-221. 
1256. 

N.  Y.  87-10:  133-510. 

Hun,   35-637. 

App.  Dlv.  77-498. 
1260. 

N.  Y.  Ann.  Cas.  6-406. 
Snbd.  1. 

N.   Y.   118-59. 

App.   Dlv.   13-007;  44-300. 

Misc.     15-307;    26-64,    064;    27- 
446. 

N.  Y.'  Supp.  60-760. 
Snbd.  2. 

N.  Y.  50-396;  53-58L 
Snbd.  3. 

Hun.  81-371. 
1261. 

App.    Div.    lSl-7a 

Misc.  64-306. 

N.   Y.   Supp.  .107-727;   116-962. 

How.   49-105. 
1264. 

N.  Y.   50-396. 

App.    Div.    131-7a 

N.  Y.  Supp.  116-962. 
1266. 

Hill,  4-619. 
1267. 

N.    Y.   50-396. 

App.  Div.  78-690. 
12<W. 

App.  Div.   137-439;   155-38. 

X.  Y.   Supp.  121-7fe. 
1209. 

N.  Y.  52-434:  68-361. 

App.   Div.   145-270. 

Ml8C,   54-554. 

N.  Y.  Supp.  129-1035. 

N.   Y.  Ann.  Cas.  10-129. 
1270. 

N.  Y.  57-229. 
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App.  Dlv.  lOT-llO,  114. 
Misc.  6-3W. 
12T3. 

N.    Y.   lll!^168. 
Hun,  49-381;  eO-41Q. 
St.   Rep'r.   59-617. 
CSy.   Pioc.   15-187. 
1274. 
N.    Y.   28-286,    305;   80-428:    3:»- 
409;    a«-631;     55-150;     Tl-58; 
106-682;     llT-439;     128-387; 
151-536:   154-749. 
Hun,    11-541;   10-576:   41 -7d. 
App.    DiT.    4-216;    20-532;    22- 

179 '  29-582. 
N.  Y.'  Srpp.  18-493:  47-113;  61- 
254;    58-099;    56-973;    59-635; 
82-1005;   99-893. 
St.  Rep'r.  46-759. 
N.  Y.  Ann.  Caa.  4-395. 
Siibd.  1. 

Hun.  71-134. 
Subd.  2. 

N.  Y.  117-441. 

Hun.     27-601:     87-137;     40^118: 

5P-408;  71-134. 
App.    niv.    20-201;    88-83:    48-8; 
44-351;    45-200;   82-852;    114- 
310. 
Misc.   25-51. 

N.  Y.  Supp.  5-681  :  40-790. 
St.    Rep'r,    5-68;    23-567:    54-76. 
C!v.    Proc.    11-143;    15-188;   21- 
168. 
S«bd.  8. 

Hun.  57-304. 
1275. 

Div.  114-311: 
Supp.  90-.S98 
Civ.   Proc.   16-248. 
1270. 

Hun,   89-419. 
1277. 
App. 
N.   Y. 
1278. 
N.  Y. 
172. 
Hun, 
App. 
Misc. 


ii?\ 


137-782. 
;  122-54:$. 


Dlr.  82-352. 
Supp.  82-1025. 

98-87;  128-115,  406;  134- 


00-403. 
Dly.   88-300. 
40-C34 
St.   Rep'r.  11-285. 
Abb.    N.    C.   20-321;  29-408. 
127D. 
N.    Y.    70-602:    92-622;    95-6r>7: 
104-525:      114-80.    518;    124- 
483:     133-240:     137-u5^J):     1«2- 
324;    l«m-417;    lHS-4:n 


560 
494. 

Hun, 

17: 

208; 
App.    Dlv. 

21-536: 

79-611 ; 

26,   219, 


199-539;  200-20.") 


103- 
200- 


15-105^,  2(M:  42-509:  05- 
73-530;  81-283;  90-1G4, 
92-474;  93-398. 

3-165:    7-80:    lO-r.06: 

52-530;     07-137.     47r). 

77-440 :  81-01 ;  82-2, 

387,    441.    504;    88-67. 


536, 
124- 

^     117, 

120-177,  335, 
808:  127-473, 
128-167,  200. 
528.    616,    683, 

259,  539,  658; 


loss 


583;  09-251:  79-65;  72-493; 
336.  665;  84-276.  325.  883,  407, 
570:  85-128.  856.  415:  80-470; 
87-144,  224.  853,  376:  94-2. 
201.  213,  216,  298,  354;  95-267; 
90-71,  196,  242.  437,  492;  97- 
223.  537.  632;  08-42,  177,  187, 
495;  100-202.  430;  102-318, 
890;  103-362;  104-113;  105- 
446,  580;  100-431;  107-426; 
lli-199j»293,  480.  578;  112- 
255,  713,  853;  113-717;  117- 
56,  516,  722;  118-106,  194, 
743;  119-30,  169,  484.  .609, 
724;  120-53.  288,  430, 
585,  748;  121-77.  188; 
158,  367.  607;  125-76. 
192.  261,  5.S8; 
868,  691,  710, 
516,  541,  855; 
223.    253.    329, 

811;  180-78,  85.  -^m,  — .  .,„«, 
131-1.3.  282,  486.  0*4,  676,  781; 
132-200,  476.  685.  720:  133- 
213.  571.  628.  753,  858.  993; 
137-158.  678,  838;  138-108. 
519,  001;  139-79.  175,  258, 
300,  347,  433,  622;  140-88. 
197,  319;  148-8.'»2:  144-440, 
466,  757,  887;  148-150,  441, 
615;  149-177.  850.  897;  160- 
312.  789;  161-31.  439.  601, 
715;  152-6,  64,  92.  158,  350, 
702,  891. 

Misc.  8-606;  10-274:  12-21G: 
25-.33:  48-204:  01-241. 

N.  y.  Supp.  30-790  :  52-33  :  54- 
386:  73-592;  70-598;  94-281; 
128-997;    134-1071. 

Civ.   Proc.   19-262. 

N.  Y.  Ann.  Cus.  0-132. 
12SO. 

N.  Y.  79-301;  20O-265 ;  200- 
494 

Hun.  '90-211. 

App.  Dlv.  10-508;  00-457;  09- 
252;  87-145;  97-632;  107- 
420:  111-480.  579;  121-188: 
132-720:  144-445;  148-150. 

Misc.  8-606;   01-241. 

N.  Y.  Supp.  64-.T86;  ©9-894;  89- 
869;    184-1071. 
1281. 

N.  Y.  104-525;  133-240:  102- 
324;  103-417:  174-131;  200- 
202.    205  :    200-494. 

Hun.   90-209. 

App.  Dlv.  31-537:  52-536;  54- 
152;  09-252:  72-493;  Hl-168: 
83-339;  97-682;  107-420; 
111-480.  571);  121-188:  132- 
720  ;  14-4-445  ;  148-150. 

Misc.  8-606;  57-210;  01-241. 

X.  Y.  Supp.  54-386:  70-598;  89- 
869;  184-1071. 
1282. 

N.  *Y.  75-495:  70*543;  78-362: 
98-434:  119-414;  130-287; 
153-300;  198-286. 
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HaD«  5'I-S12;  84.890. 

App.    Dlv.    14-227:    10-475;    83- 

547  ;  42-670;  48-614  ;  76-199  ; 

83-429  ;       »4-397  ;       88-336 ; 

10»-&36;    114-248;    118-844. 

Misc.  8-482;  80-60:  45-153;  60- 

150;    65-418;    TO-64. 
N.  y.   Supp.  53-957;  82-422:  91- 

952^     IMU3OO;     O0-870;     103- 

505:   113-70.  A 

Civ.  Proc.  15-436:  19-244. 
Abb.  N.  C.  81-417. 
1288. 
N.  Y.  98-434. 
App.     Dlv.     8-314:    14-227:     16- 

475  ;  33-607  ;  76-199  ;  89-228  ; 

109-536:  139-317. 
Misc.  28-62;   65-418;   79-64. 
N.     Y.     Supp.     85-U24;     96-306; 

123-1026. 
N.   Y.   Ann.   Cas.   6-309. 
1284. 

Misc.    79-64. 
1285. 

Misc.    79-64. 
1286. 

Misc.   79-64. 
1287. 

Misc.   79-64. 
1289. 

App.  Div.  131-83. 
1290. 

N.  Y.  98-434:  100-243:  136-287: 
153-309:  157-423;  198-286. 

Hun.  21-257;  33-854;  43-586: 
49-2.'58:  66-404. 

App.  Dlv.  33-547 ;  109-536;  116- 
592  ■   118-;J44. 

Misc.  '25-139;  '29-5.')3;  30-69: 
60-150. 

N.  Y.  Supp.  53-957:  54-930:  84- 
1105;  96-306;  103-505;  113- 
70. 

Civ.  Proc.  15-4S6. 

Abb.  N.   C.  29-404. 
1291. 

N.    Y.   98-434. 

App.   Dlv.   1O9-530. 

St.  Rpp'r.  50-132. 
Snbd.  1. 

Abb.  N.   C.  13-30:  29-404. 
Sobd.  3. 

Hun,  66-404;  78-302. 

Civ.    Proc.    13-87;   15-436. 
1202. 

N.  Y.   102-464;  132-367. 

Hun,  41-444. 

.•Vpp,   niv.   83-546:  49-614. 

Misc.  7-10;  12-25;  50-509:  OO- 
160;  61-402. 

N.  Y.   Supp.   110-967;  113-70. 
1203. 

Civ.  Proc.  14-172. 

Abb.   N.  C.  29-479. 
1204. 

N.  Y,  106-663:  128-426 

Hnn.  44-266:  64-r)23:  76-510; 
77-175:    80-17C:    01-300. 
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App.  Div.  1-180;  6-284;  8-549; 
.  18-603:  16-294:  20-09:  88-73: 
51-516;  52-480;  03-488:  6S- 
582;  71-1,  534;  84-449;  93- 
114;  95-194;  110-746;  123- 
388;  127-143,  931;  128-170; 
134-438;  138-879;  140-755; 
146-650;    162-987;    154-307. 

Misc.  6-121:  7-694;  9-689;  12- 
101;  18-52;  24-378;  43-73; 
64-590;   66-352,   467. 

N.  T.  Supp.  28-407:  80-52;  34- 
74;  44-593;  60-898;  53-677: 
66-77:  71-795;  72-^969;  75- 
657.  923:  81-321:  86-240:  87- 
23;  88-502;  97-433;  104- 
956;  107-195.  042>  lll-28.*<: 
112-653;  119-395;  128-511; 
129-23,  961;  181-433;  188- 
989. 

Civ.   Proc.  16-68,  176,  187. 
1295. 

N.  Y.  100-243. 

Hun,  27-18. 

App.  Div.  146-650. 

N.  Y.  Supp.  181-438. 

Civ.   Proc.   8-95. 
1296. 

Misc.  66-583. 

N.  Y.  Supp.  107-85. 

Civ.   Proc.   15-68. 

N.  Y.  Super.  56-20a 
1297. 

N.  Y.  104-613. 

App.   Dlv.  51-192;  121-268. 

Misc.  27-59. 

N.  y.  Supp.  105-798. 

N.  Y.  Super.  59-239. 
1298. 

N.  Y.  104-613;  110-665;  119- 
117;   198-207. 

Hun,   76-127:  92-32a 

App.  Dlv.  51-191. 

N.     1.     Supp.     62-303;     64-241; 
131-46. 
1299. 

N.    Y.    198-207. 

App.   Dlv.   61-192;  128-911. 

N.  Y.  Supp.  64-241. 
13O0. 

N.   Y.  60-112:  76-106. 

Hun,  19-17;  51-360;  61-4;  80- 
257. 

.  Dlv.  18-607:  26-68;  79-102: 
9T-138;  146-650. 

Misc.    16-552;  29-342. 

N.  Y.  Supp.  30-14:  49-41;  60- 
507;   89-606;    181-433. 

Daly,  9-482. 
1301. 

N.  Y.  96-625:  104-394:  121- 
156  ;  170-448  :  200-200. 

Hun,  38-531;  41-455:  75-516: 
81-128. 

App.  Dlv.  14-368;  24-Ja'i.  5!r»" 
40-12 ;  42-.%2;  8."^-2a2-  ^'- 
328;    89-551;   00-79  :   91 -.'T  : 
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108^15 :     118.7  ;     138-148  ; 

168-41^ 
Misc.  31-119,   181;  45-596;  46-. 

152. 
N.  Y.'Supp.  88^08:  84-457:  85- 

673.      ^589;     »l-8;     Oft-jflOl ; 

107-669;  123-804. 
N.  Y*  AniL  Cas.  6-270. 
1802. 
Hob,     12-304;     15-375;     17-13, 

1803. 

N.  ¥.   85-659;  90-546;  200-201, 

204. 
Hun,  38-531. 

Add.    01  v.    16-108:    28-131;    To- 
rn;    70-108;    07-634;     lOO- 

518;    117-358;    128-775;    186- 

452,    481;    137-764;    138-591, 

918 
MlBC. '7-391;  23-642. 
N.  Y.  Siipp.  47-899;  78-397;  70^ 

980;    100-932;    103-177;   118- 

1(M:    120-980;    121-159;    122- 

571;    124-189. 
St.  Bepr.  15-745,  963. 
ClT.  PrOi\  14-290. 
Week.  Dig.  28-70. 
Coanoly,  1-170. 
How.   61-396. 
1804. 
App.    Dlv.    11-196;   84-16S;   86- 

542;   80-306. 
N.  Y.  Supp.  55-692. 
How.   67-201. 
1806. 
Hun,  14-118. 
How.  63-405. 
1807. 

N.  y.  184-530. 
N.  Y.  Snpp.  83-89. 
1808. 

N.   y.  72-613;  109-646. 
Hnn.  63-47. 

App.   Dlv.    117^359;   136-482. 
Misc.   20-o2.        ^ 
N.    Y.    Stipp.    55-334;    103-177; 
.      121-159. 

St.   Bep'r.   16-199. 
1309. 

N.   Y.   71-466.    588;    75-585;   76- 

164,  169;   101-292;   102-312. 
Hun,     10-220;     87-370;    89-372; 

92-326 
App.    Dlv.    80-226;   89-425;    49* 

631. 
Misc.   12-35;  26-50. 
'  N.    Y.   Supp.   33-89;   35-412:   36- 

904;    52-4.')l:    85-834;    68-300. 
St.   Bep*r.  14-8. 
1810. 
N.    Y.   92-581;   139-18. 
Hnn,  49-163;  69-802. 
App.     Dlv.    5-211;    21-268;    42- 

te6;     78-578;     124-3T8;     135*- 

125 
Misc.  *  29^275 ;    46-653;    153-42; 

67-182;  69-311. 


N.  Y.  Snpp.  79-566;  88-*.356;  102- 
023;  107-940;  108-811;  125- 
685. 

Civ.  Proc.  14-415. 
1811. 

Hun,  81-881. 

App.  DlT.  38-669. 

Misc.  44-227:  65-450. 

N.  Y.  Supp.  88-1036;  107-884 
1812. 

N.   Y.  86-652;  87-400;  96-675. 

Hun.  75-18a 

Misc.  47-492. 

N.  Y.  Sapp.  66-284 ;  94-187. 

St.    Bep'r.    19-14;   67-286. 
Sabd.  1. 

Dera.  4-67;  8-288. 
Sabd.  2. 

N.  Y.  llT-116. 

App.   Dlv.   54-57. 
1313. 

N.  Y.  104-S94. 

App.  Dlv.  143-924. 

MlBC.  59-539. 

N.   Y.   Supp.  112-408. 
1314. 

Hun,  75-187. 

App.  Dlv.  80-376;  142-789. 

Aliso.  88-596:  59-584. 

N.  Y.  Supp.  78-77;  167-446. 
1815. 

N.  Y.  150-332. 

N.  Y.  Snpp.  54«4(16. 

Civ,  Proc  8-414. 
1816. 

N.  Y.  77-888;  81-122.  1^;  104- 
894;  121-156;  126-428;  187- 
410;  141-171;  160-545;  164- 
399;   198-195. 

Hnn,  38-531;  41-405;  80-3n: 
74-523;  76-516;  84-307;  87- 
154 

ApuDiv.  4-365;  22-541:' 24- 
4^  520:  38-338:  304-565;  80- 
152:  89-551:  90-T9;  91-57- 
100-465;  103-495;  113-190; 
116-499.  1187;  122-668;  120- 
663;   148-807. 

Misc.  31-181;  45-596. 

N.  Y.  Supp.  80-700;  82-356;  83- 
1024;  48-15;  49-41;  56-^; 
03-974:  7t)-l0aS:  80-552;  85- 
889;  86-396:  01-8,  6#1;  93- 
140:  101-4r)5:  107-508;  111- 
231;  113-841;  114-784;  183- 
SS4\   138-491. 

AW).   N.   C.  31-140. 

N.   Y.   Ann.  Cas.  1-27;  2-168*  Q- 
270. 
1817. 

N.  Y.  67-637;  69-462;  74-216; 
75-479:  76-385;  100-147;  121- 
156;  120-423;  137-410:  138- 
670;  141-171:  152-505;  154- 
715;  157-449;  158-48;  176- 
808:   197-79. 

Hun,  '  16-104:"  17-538;  60-344; 
69-436;    75-616;  83-^29. 
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Hun,  25-280;  48-441:  81-662. 
App.    DIv.    U-5G8;    50-461;    132- 

214;    160-562. 
Misc.  12-48 ;  45-573  ;  54-518. 
N.   Y.   Supp.  31-47;  49-154;  91- 

36;  185-555. 
St.   Rep'r.  6-768. 
Civ.  Proc.  15-56. 
Week.  Dig.  12-562. 
N.  y.  Ann.'Cas.  4-188. 
lOOl. 
N.    Y.    104-663;    114-574;    116- 

87:  121-57.  156;  133-50;  134- 

322;    138-669;    143-349;    162- 

267;   167-500. 
Hun,   76-516. 
App.    Dlv.   4-364;   26-15:   106- 

539.     54S;     118-420;     128-S77; 

132-215;    189-318;    151-883; 

153-913. 
Misc.  «-i:il;  64-518. 
N.  Y.  Supp.  113-121;  123-1026. 
N.  Y.  Ann.  Cas.  8-251;  10-150. 
1002, 

N.  Y.  100-98;  123-120. 

Hun,   18-365:  81-222;  41-9;  63- 

495;  01-172:  92-198. 
App.  DIv.  18-7;  19-625:  60-467 

132-209,  215;  189-318. 
Misc.    8O-170,    207;   52-15,    301 

54-518;   69-153. 
N.  Y.  Supp.  18-563;  86-213,  510, 

45-404:    46-186;    61-1129;    09- 

975;    102-975;    104-95S>;   llO- 

262;  113-1035;  128-1026. 
St.   Rop'r.  37-356. 
Civ.  Proc.   19-220. 
1003. 

N.    Y.    80-273:    86-433:    91-539; 

95-252;  97-1;  133-639;  207- 

574. 
Hun.  26-187:  64-110;  72-193;  74- 

382;    70-185,    589;   82-400:    88- 

233 

App.  Div.  14-162:  24-405. 

Misc.  19-200:  41-234. 

N.  Y.   Supp.  2S-214;  61-777 

N.  Y.  Ann.  Cas.  6-270. 
1004. 

N.  Y.  Super.  40-448. 
1005. 

N.   Y.  80-275:  128-120;  182-367. 

App.    DIv.    19-625;    24-526;    60- 
467;    130-872. 

Misc.   34-400;    52-14,    801;   54- 
518. 

N.   Y.   Supp.  33-60;  00-646,  975; 
102-975;    104-059;    122-4. 

Civ.  Proc.  19-220. 

Abb.  N.  C.  10-6. 

How.  62-29. 
1006. 

N.  Y.  123-120. 
1007. 

App.  DIv.   102-364:   116-80. 
N.  Y.  Supp.  92-674;  123-1026. 


1008. 

N.   Y.   67-161. 
N.   Y.  Supp.  113-662. 
Misc.  45-183;  60-484. 
St.   Rep'r.  5-84. 
1009. 
N.   Y.   71-333;   74-382;    109-472; 

118-222;  201-507. 
Hun,  17-325:  30-155;  43-181;  44- 

184;  52-532;  86-S83. 
App.    Dlv.    59-576:    80-156;    82- 

7« ;  123-14. 
Misc.  8-488;  12-122;  22-283;  45- 

183:  60-240. 
N.    Y.    Supp.    80-553;    81-794; 

107-381. 
St.    Rep'r.    6-86;   6-812;    16-408: 

82-99. 
Abb.  N.  C.  27-475:  d4-435. 
N.  Y.  Super.  54-543:  68-183. 
N.  Y.  Ann.  Cas.  6-279. 
Snbd.  4. 
N.    Y.    50-572;    51-300;    83-149; 

93-580. 
Hun,  25-596;  82-681. 
App.  Dlv.  80-156. 
1010. 

N.   Y.   82-576:   124-8T:   127-193; 
148-84:   162-28S. 

Hun,   7-2;   43-443. 

Apn.    Div.    16-265:    39-355:    49- 
379  ;  57-243  ;  61-293  ;  96-260 
103-102;      111-540:      112-696 
113-801  ;    129-519  ;    144-551 
145-153:  146-42;  151-154. 

Misc.  47-96:  69-424. 

N.  Y.   Supp.  44-674:  56-954;  6H- 

157;     70-358;     90-480;     92- 

491;     93-4K2:     97-949:     113U 

993;  125-693;  180-642 ;  13B- 

411;   l39-;i41. 

St.  Rep'r.  61-4. 

Abb.   N.   C.   29-11. 

N.  Y.  Ann.  Cas.  1-281;  9-295. 
lOll. 

N.  Y.  73-376;  134-322;  144-508; 
148-294 

Hnn.  24-357;   76-160:  80-138. 

App.   Dlv.   9-269;    14-83;    lOS- 
88:   130-197:   130-264. 

Misc.  24-744,  757 ;  53-178. 

N.     Y.     Supp.     83-656;     98-840; 
120-900. 

Civ.   Proo.   15-113. 

Abb.  K.  G.  29-268. 

N.   Y.  Super.  45-455. 

N.  Y.  Ann.  Cas.  2-47. 
1012. 

N.  Y.  126-145. 

Hun,    76-160;   80-138. 

App..  Dlv.   2-584:  126-603;  129- 
648;  130-197:  138-273. 

MiHC,   24-305:  38-100:  50-17a 

N.  Y.  Supp.  29-1053;  63-672;  TT- 
94. 
1013. 
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N.    Y.    74-382;   86-433;   106-521: 
117-111;       129-96;       137-616; 
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139-449;      141-488;      147-237; 

148-5S5;    168-484. 
Hod,  16-291;  17-824;  18-105;  21- 

259;    80-508;    31-280;    5iS-208; 

66-196;  70-72;  72-531;  73-192; 

74-160;    75-287;    87-154;    0O- 

424. 
App.  DIv.  1-308;  22-541;  23-348; 

28-186;    85-264,    429;    41-499; 

44-132;  54-430;  66-408;  72- 

432;   77-175;   88-455;   84-486; 
.  88-347;   98-113;    110-96;   112- 


973;   150-107. 
Misc.  6-91;  16-010;  20-155:  26- 

150;    31-2S1;     32-288:    3«-(J3*i; 

44-583;    53-178;    60-434;    67- 

663. 
N.    Y.    Supp.    36-177.    210,    1030; 

41-53;  45-816;  48-15,  154,  748; 

50-874;    54-724.     810;    55-721; 

56-740:     58-64;»:     6U-740;    Oi- 

934;    66-474,    996;   72-657;   74- 

306;    82-452;    90-780;    97-107; 

98-777  ;      99-816  ;       100-194  ; 

103-437;    104-810;    107-10^'«; 

110-950:    11:J-2()1,    652:    ll.»- 

43;     117-554;     118-15;     122- 

885;    134-754;    136-93;    137- 

689. 
Civ.  Proc.  15-403. 
Abb.   N.   C.   29-278. 
N.    Y.   Ann.    Cas.   2-65,  272;   lO- 

291. 
N.   Y*.  Super.  55-162. 
T.  Sc  C.  5-186. 
1014. 

Misc.    60-434. 

1016. 

N.    Y.    51-140;    68-283;    73-375; 

79-397;  186-505. 
Hun,  16-587;  70-97;  87-154;  88- 

327;   92-523.      , 
App.    Dlv.    11-602;    17-010;    22- 

851;    36-216;    44-182;    72-432; 

84-486  ;       93-545  ;       98-625  ; 

104-191;      109-197;      111-512; 

112-707  ;    113-245  ;    123-641 ; 

124-130;    128-671. 
Ml«c.    9-2;    12-44;    16-619;    26- 

845;    27-28:    53-178;    58-354; 

60-434  ;  73-31 ;  74-528. 
N.  Y.  Supp.  36-1030;  53-721:  56- 

1001 ;  60-740  ;  87-817  ;  96-33  ; 

108-118,  909;   110-1008;  113- 

201;   182-196;  186-93. 
Civ,  Proc.  19-91. 
Abb.   N.   C.  29-275, 
N.  Y.  Ann.  Cas.  2-134;  4-140,  n. 

1016. 

N.  Y.  134-00. 
How.  64-279;  56-172. 
Daly,  10-15. 
Week.  Dly.  7-342. 


1018. 

N.    Y.    51-309;    54-207;    74-437; 

83-46. 
Hun,  12-236:  17-397;  20-131:  23- 

150;    26-200;    31-310;    40-623; 

71-289;  70-447;  81-146,  183. 
App.   DIv.  9-399:  22-297;  30-77: 

»2-98;  91-465;  114-324;  126- 

510;   133-807. 
Misc.  9-2;  13-95;  32-5. 
N.    Y.   Supp.   34-81;  36-657:   66- 

129;  8r-586;  99-849;  110-335. 
St.  Rep'r.  69-626. 
Civ.  Proc.  14-52. 
Abb.   N.  C.  29-263. 
N.   Y.  Ann.  Cas.   1-69;  9-193. 
lOlO. 

N.  Y.  84-680;  99-112. 

Hun,  48-612;  65-12;  66-454;  83- 

493 
Apj).  Dlv.  1-631:  18-314:  45-576; 

64-416;    66-292;    70-413;    71- 

171;    103-102;    108-230;    111- 

510.    512;     124-601;    139-387; 

140-28«5;    149-251. 
Misc.    26-62;    31-77,   337,    358; 

48-420 ;  53-27,  172  ;  64-260. 
N.   Y.   Supp.  32-32;  45-8.S3:  47- 

156;   56-441.   442:   61-404;    64- 

572;    65-406;     72-232:     75-128. 

534 ;  92-491  ;    96-623;    97-938; 

102-477;    104-588;    1O9-120 ; 

133-768. 
N.  Y.  Super.  59-135. 
How.  66-119. 

N.  Y.  Ann.  Cas.  7-173;  16-292. 
1021. 
N.  Y.   162-263,  283. 
Hun.  46-201:  63-176;  71-2;  74- 

522;  84-161. 
App.     DIv.     49-379;    64-14;    66- 

509;    163-102;    113-861:    130- 

349;    141-732;    144-551,   559; 

146-42. 
Misc.  9-661;  lf>-411;  22-258;  27- 

263:   45-159;  47-96;   51-331; 

77-395. 
.N.  Y.   Supp.  30-551;  44-262:  50- 

46;     58-419;     63-424;     73-381: 

92-491;    93-482;    99-663;    lOO- 

328;   126-758;  130-642 ;  139- 

341. 
Civ.  Proc.  14-141. 
Abb.  N.  C.  29-11;  31-138. 
N.  Y.  Ann.  Cas.  1-281. 
1022. 
N.  Y.  124-83;  129-193.  288;  13::- 

491;     148-84;     150-399:     161- 

282;  152-437;  164-199,  229,  715; 

157-236;     162-263,     283:     163- 

505;     165-3,^)3;    168-512:     17S- 

29;    181-109,    112;    183-126, 

378;    184-158;    191-339;   192- 

415;  200-252. 
Hun.  60-442:  74-522;  82-597;  83- 

554:    87-159,    373:    88-459:    89- 

257;  91-449,  505;  92-387. 
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App.  DIv.  1-416,  60t:  a-340,  897, 
470;  3-29,  89;  6-259;  7-274;  lO- 
172:  11-562;  12-110,  266;  13- 
117,  443;  15-280;  10-592;  18- 
431;  20-303;  22-111;  23-567; 
26-16;  81-565;  82-271;  86-347; 
39-247,  357,  478.  652;  40-79, 
452;  41-44;  43-146,  177;  48- 
114,  123;  50-532;  52-209;  53- 
230,  417,  634;  54-18.  182;  55- 
81;  58-232;  61-434;  62-624;  65- 
.508;  67-142;  0O-64,  280;  70-3r.; 
71-204;  77-205.  500;  83-30.  34; 
85-GS:  86-485.  504;  00-553:  »1- 
116;  1)6-412;  98-260.  559;  lOO- 
193;  108-220;  111-190,  540; 
112-696.  847;  113-222,  861; 
117-520.  781;  119-335:  120- 
711 ;  121-481  ;  122-461 ;  123- 
819;  127-288;  131-869;  134- 
870  ;  140-252  ;  146-814  ;  146- 
42;  150-833;  151-154.  158; 
153-77. 

Misc.  11-463.  483.  570;  14-309; 
16-92;  16-361:  22-548;  27-076; 
32-421 ;  45-159,  183  ;  72-334  ; 
73-31. 

N.  Y.  Siipp.  14-4.'»,  874:  32-48; 
35-709;  47-179;  60-218;  67- 
416,  542;  58-167,  805;  59-,3,'>4, 
401;  66-294,  046,  1093;  66-306, 


86»411.  520 ;  89-210,  391 ;  95- 
023;  97-586,  949:  91I-174,  663; 
100-737;  102-613.  983;  106- 
137;  107-(J52;  111-165:  119- 
327  :  130-042.  054  ;  131-193  : 
132-196;  136-251,  411;  136- 
652 ;   138-67 ;   139-980. 

St.   Rep'r.  66-433;  70-178. 

riv.   Proc.   14-322. 

Abb.    N.    C.   27-815:   81-138. 

N.  Y.  Super.  57-103.  408;  69-133. 

N.  Y.  Ann.  Cas.  2-158,  253;  7-98; 
8-257;  9-193. 
1028. 

N.  Y,  188-393;  191-339. 

App.  Piv.  81-553 ;  98-401 ;  117- 
.V21:  123-811):  12M-839,  853; 
1 34-809  ;  1 40-252  ;  1 43-707, 
7G9;  146-42;  147-109;  151- 
153,  158. 

Misc.  46-03:  48-215;  53-27, 
178;  67-5S7;  72-8;J4. 

N.     Y.      SHpp.     99-33;     100-737: 
102-477.    013;    119-327;    124- 
S09;   128-187;   130-642;  131- 
193;   135-411. 
1024.. 

N.   Y.   124-146. 
1026. 

Abb.  (N.  8.)  19-277. 
1030. 

App.  Div.   14.^-718. 


1068. 

App.   Dlv.    124-374;  133-:i02. 

N.  Y.  Supp.  93-726  ;  108-801. 

Misc.  57-141. 
1064. 

App.  Div.  31-141 ;  104-518. 

N.  Y.  Supp.  93-725. 
1065. 

App.  DIv.  31-141 ;  104-{»18. 

Misc.  67-142. 

N.  Y.  Supp.  93-725. 
1066. 

App.  Div.  31-141;  104-518. 

Miac.  67-142. 

N.  Y.  Supp.  93-725 :  126-820. 
1067. 

Hun,   17-1.    . 

App.   Div.  31-141;  104-518. 

Misc.  67-142. 

N.  Y.  Supp.  93-725. 
1068. 

App.  DIv.  31-141 :  104-518. 

N.  y.  Supp.  93-725. 
1069. 

App.  DIv.  31-141;  104-518. 

N.  y.  Supp.  93-725. 
1070. 

App.  Diy.  81-14L 
1071. 

App.  Dlv.  31-141. 
1166. 

App.  Dlv.  142-279. 
1171. 

App.  Div.  36-556. 
1172. 

App.  Div.  36-556. 
1174. 

N.   Y.   164-137. 

App.   DIv.  36-556. 

N.  Y.  Supp.  56-361. 
1176. 
I     N.  y.  68-845 ;  74-277 

App.  Div.  146-218. 
Misc.    61-339:   65-344. 

N.  Y.  Ann.  Cas.  9-262. 

N.  Y.  Supp.  120-237;  1.30-988. 
1180. 

N.    Y.    101-234;    121-212;    205- 
91. 

Hun.  61-238. 

App.  Dlv.  32-9;  53-446:  95-349; 

i;i2-.->95. 

Misc.  61-574  ;   76-225.   ^  ^  ^^ 

N.  Y.  Supp.  107-750;  110-777. 
1182. 

N.  Y.  Ann.  Cas.  1-4. 
1183. 

App.    Div.    136-668. 

N.   Y.   Supp.   121-589. 
1184. 

App.  Dlv.  61-447. 

Misc.   80-690. 

N.   Y.   Supp.   70-679. 
1185. 

N.  Y.  73-310 ;  190-244. 

Hun,  49-890.  ^  ^ 

App.  DIv.  26-588 ;  60-641 ;  laa- 
622;   131-182. 


20S.261. 
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Misc.  41-454;- «0-371.  574.  461; 
62-864;    6T-ei2;    7»-564. 

N.    Y.    Supp.    69-95d;    107-524 ; 
189-1016. 
1186.. 

N.    Y.   197-79. 

Hun,    13-11;    15-133:   91-497. 

App.  Div.  86-508;  137-846;  138- 
777;   148-875. 

N.     Y.    Supp.    ao-348;    122-539. 

Abb.  N.   C.  31-480. 
1187. 

N.  Y.  73-622;  75-679;  197-79; 
201-S57 

Hun.  80-5*67;  87-420. 

App.  Div.  22-158.  593:  35-232: 
37-396;  42-243:  46-144:  53- 
850,  565^  54-100;  59-614:  70- 
60;  75-117;  80-384;  81-455; 
99-223;  103-507;  112..865; 
113-11,  679;  122-622;  124- 
350.  443;  128-498;  184-41: 
135-881 ;  136-290;  137-301, 
846;  140I-32;  146-477;  148- 
872;  149-403;  160-893;  151- 
301,  763;  162-571. 

Misc.  22-74.  82;  32-292;  42-022; 
43-298  :  44-463.  479  ;  40-329  ; 
64-446;  61-140;  66-346;  70- 
405 ;  71-193,  575. 

N.  Y.  Supp.  18-581;  48-86;  66- 
88;  61-817;  66-349;  69-88;  74- 
1113;  77-4.->8;  80-730;  fl>3- 
958  ;  98-1078  ;  107-524  ;  108- 
663,  1080;  114-756;  122-539; 
127-137;   128-419. 

Abb.   N.   O.  31-447. 
1188. 

Hun,   80-567:   91-199. 

App.   Dlv.  35-232;  151-768. 

nT  Y.  Supp.  18-581. 
1189. 

N.  Y.  123-120.  486. 

App.  Div.  103-60. 

Misc.  62-15. 
1199. 

N.  Y.  Supp.  114-898. 
1200. 

Hun.  26-587:  76-514. 

App.  Dlv.  18-408;  40-103;  54- 
445*   109-36 

Misc.  '14-180:'  19-590;  43-20; 
61-438;  70-338. 

N.  Y.  Supp.  87-402;  96-1036; 
128-722. 

Civ.    Proc'  14-438. 

N.  Y.  Super.  45-148. 

N.  Y.  Ann.  Crb.  2-164. 

Week.  Dig.  10-464. 
1203. 

Hun,   7-66. 

Week.  Dig.  9-319. 
1204. 

N.  Y.  60-689;  51-1.%;  87-599. 

Hun,  18-316;  26-619:  84-.'>44:  60- 
292;  64-567;  71-.^>2G:  85-84. 

App.  Dlv.  16-618:  42-3.33;  73- 
300:    106-55;    181-655;     139- 


300; 
90. 


Misc.  8-477:  16-97;  23-627;  63- 
•     119;  74-522. 
N.    Y.    Supp.    44-1057;    76-851; 

116-110. 
Abb.   N.  C.  18*369. 
How.  66-499. 
1206. 
N    Y    102-33T 
App.'  Div.   16^.618;  79-170;   111- 

10,      11;      115-496:      124-.359, 

775;  131-655;  137-400;  189- 

99 
Misc.  11-624;  16-18,  97;  63-119. 

N.  Y.  Supp.  32-920:  44-1057;  68- 
1129;  97-516;  101-455;  116- 
110;  121-218;  128-137. 

Civ.   Proc.  15-171. 

N.  Y.  Super.  42-202.       . 

Week.  Dig.  7-107,  219. 
1207. 

N.  Y.  66-485;  84-266;  86-246; 
126-272;  188-G05:  134-»219: 
140-255;  143-302;  144-326; 
192-128. 

Hun,  12-398;  18-406;  20-153;  73- 
323;  81-483;  84-317,  383;  8S^ 
587.. 

App.  Div.  1-150,  282:  7-81;  86- 
217:  44-82;  46-405:  64-128; 
56-13;  58-190;  62-484;  66-567; 


1O40 


449*;    139-817;   140-632;   141- 

338. 
Ml.sc.  7-652:  10-106:  12-507;  14- 

598;     15-420;    18-552;    25-123; 

30-69:  88-717;  42-43.  251;  45- 

295;   63-457;   64-292;   71-332. 
N.  Y.  Supp.  54-1021;  66-397:  67- 

345.    382:   68-2.53,    680:    70-750; 

73-247;   76-851;   77-49;   78-44; 

81-431;    8.3-316;    90-977;    94- 

401;    104-621:    117-129:    119- 

301 ;  125-982,  1087 ;  127-1100. 
St.   Rep*r.   6-10. 
Civ.   Proc.  6-158. 
Abb.   N.   C.   18-137. 
•    N.  Y.  Ann.  Cas.  1-278;  8-242. 
1209. 
N.    Y.    162-263;    163-173;    170- 

378;  183-.378:   198-286. 
Hun.  70-G3;  02-82. 
App.  Div.  13-602;  49-13;  62-543; 

113-802;      122-008;      132-352; 

136-676. 
Misc.     14-,"i39;     22-551;     28-200: 

29-0.38;    46-341;    66-41,    627; 

67-404  ;  72-179. 
N.  Y.  Supp.  36-1082;  36-636;  68- 

1018:   68-887;    71-122;    90^332; 

92-208;   107-61,   608:   116-859; 

119-274;    121-93;    122-600. 
Civ.  Proc.  14-,<J88. 
Abb.    N.    C.    16-86. 
N.  Y.  Ann.  Cos.  2-369. 


NOTES. 


1210. 

App.  DlT.  137-782. 
N.  Y.  77-515:  108-274. 
Misc.   7-343;  0-231. 
N.    y.    Supp.    122-543. 
1!I11. 
N.   y.  206-545. 

App.  DIv.  14-301 ;  91-584  ;  lOO- 
135;  117-769;  12U-155 ;  122- 
170. 
Misc.   71-516. 
N.  Y.  Supp.  loe-616. 
Abb.    (N.    8.)   12-.380. 
•Johns.    Ch.   2-172;   6-288. 
1212. 

N.    Y.    85-253;    177-236;    182- 

285. 
Ilun,  38-548. 

App.    DIv.    31-290:    40-280:    88- 
276;   04-441;    148-302. 
Snbd.  2. 
App.    Dlv.    148-302.       . 
Misc.   23-337;  45-159. 
N.   Y.   Supp.   63-267:   86-71. 
N.  y.  Ann.  Caa.  6-65. 

1213. 

N.   Y.  86-253. 

Hun,  20-571:  50-6. 

Misc.  23-337;  42-48. 

St.  Rep'r.  18-826;  85-168. 

Abb.   Pr.  6-1. 

How.   6-23a 

N.  Y.  Ann.  Cas.  6-65. 

Snbd.  1. 

App.  DIv.  81-290. 
Snbd.  2. 

N.  Y.  180-512. 
1214. 

App.  DIv.  44-105:  66-319;  70-25; 

03-116;  148-303. 
Misc.  HI-676;  67-591. 
N.  Y.   Supp.  87-28. 
How.  50-454. 
1215.  ^       ^ 

App.  Dlv.  66-319;  70-25;  03-110; 

JI8-567. 
Misc.    10-676;    16-620;    46-294. 
N.   Y.   Supp.  47-176;  04-511. 
llilG. 
N.    Y.    132-367;    134-530;    148- 

259. 
Hun,  8S-171. 

App.    Dlv.    44-105;    148-741. 
Misc.    10-193. 
N.    Y.    Supp.    64-139;    102-305; 

13;i-340. 
Civ.  Proc.  14-45. 
1217. 

N.    Y.    63-280:   88-216:    112-n91; 

i;j4-527:    142-152. 
Hun.   21-595:   20-r»71:   67-2^7. 
App.  Dlv.  1-404:  12-477;  14-370; 

114-406:    148-299. 
Misc.  46-349. 
N.  Y.  Supp.  102-305. 
St.  Rop'r.  61-364. 
N.  Y.  Ann.  C&a.  4-248. 


Snbd.  1. 

N.   Y.   142-152;  148-260. 

Hun,  88-171. 

App.  Dlv.  46-868. 

Bdlsc.  28-33L 

N.   y.   Supp.  35-588. 

St.   Rep'r.  47-644. 
1218. 

Hun,  10-306. 

Misc.  16-296;  17-840. 
1210. 

Hun,  29-5n;  40-288. 

App.    Dlv.    102-428;    148-808. 

n:  y.  Supp.  02-512. 

civ.  Proc.  14-342. 

Abb.  N.  C.  30-406. 

N.  y.  Ann.  Caa.  1-119. 
Snbd.  1. 

Mlac.  10-677. 
Snbd.  2. 

App.  DIv.  14-869. 
1220. 

App.  DIv.  70-169;  116-406;  137- 
400;    158-252. 

N.     Y.    Supp.    30-153;    101-455; 
121-718;   137-1084. 

Abb.  N.  C.  31-464. 

Law  Bull.  1-80. 
1221. 

Hun,  20-571. 

App.   DIv.  42-883;  86-388;   lOl- 

MIsc' 58-47. 

N.     y.     Supp. 
102-1006. 

St.  Rep'r.  21-711. 
Snbd.  3. 

Hun.  42-604. 

St,   Rep'r.   4-639. 

Abb.   N.  C.  18-410.  420. 
1222. 

N.  y.  168-41;  108-597. 

App.  Dlv.  OK-066;  102-427. 

Misc.   22-258:   63-48. 

N.  Y.  Supp.  60-46:  02-512. 
1223. 

App.   DIv.  08-567:  102-427. 

Misc.   18-208. 

N.  Y.  Supp.  50-46;  02-512;  102- 
1006. 
1225. 

N.   Y.   101-187;   100-12. 

App.   Dlv.  80-151;  06-164;   124- 
775. 

Misc.  '73-28. 

N.    y.   Supp.  80-200. 

Civ.  Proc.  0-178. 

How.  N.  S.  3-442. 
Snbd.  1. 

Hnn,  26-494. 

Abb.   N.  C.  17-299. 
1227. 

N.   Y.  131-641. 
1228. 

N.    Y.    76-240:   07-610. 

Hun.   31-140;  TO-242;  87-875. 


88-760;     91-876; 
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App.   DIv.  16.281:  26-16;  80*77; 

4a-5«7;    49-396:    77-264;    80- 

43;  04-599;  118-343;  124-773, 

iae-510;  130-194;  140-285. 

Misc.    7-306;    27-676;    46-159; 
55.404, 

N.  Y.  Supp.  58-50.  824;  03-431: 

80-146  :      103-605 ;      110-335  ; 

125-12i 
St.  Rep'r.  12-663. 
Civ.  Proc.  19-208. 
N.  Y.  Ann.  Cas.  2-190. 
1229. 
Hud.  23-230;  81-140. 
App.    DiT.    40-565;    49-396;    92- 

301;    130-194. 
Misc.    7-,306:   9-514;   24-387;   89- 

894;   45-159;   55-404. 
N.  Y.  Snpp.  28-136:  52-489;  68- 

50 ;  03-431  ;  79-357 ;  86-1078. 
Abb.  N.  C.  29-265. 
1230. 

N.  Y.  43-99. 
App.   Dlv.   15-281. 
Misc.    45-159;    61-338. 
N.   Y.   Supp.   100-328. 
Week.  Dig.  10-187,  454. 
1281. 

N.   Y.  97-610. 

App.  Div.  15-281 ;  83-164 ;  144- 

573 
Misc.  '45-159. 
N.  Y.  Supp.  82-471. 
Civ.  Proc.  14-176. 
1232. 

App.  Div.  66-319. 
1234. 

N.  Y.   100-246. 
App.  Div.  49-353. 
Misc.   11-12. 
1235. 
Hun,  64-127. 
App.   Div.  69-88. 
Misc.  02-65. 

N.  Y.   Supp.  74-589;  114-681. 
N.  Y.  Super.  46-184. 
1286. 

N.    Y.    81-183;    82-866;    119-153. 

Hun.  70-64. 

App.    Div.    18-564;   29-603:    113- 

861:    114-861;    124-863;    125- 

263;  130-349. 
Misc.    17-733;    45-159;    58-47; 

65-59 
N.    Y.   Supp.  51-178;   102-1006; 

100-219;   109-225. 
1237. 
N.    Y.    119-153;   163-119. 
Hun.   70-64, 
App.  Div.  96-400  ;  113-306  :  119- 

335;  1.10-349 ;  188-247. 
Misc.    25-139:    42-43;    45-601: 

55-50;   00-4 15. 
N.   Y.    Supp.   89-314:   91 -.12;   09- 

1.17:    1 00-219 :    11, 1-581;     123- 


162,  1028. 
Civ.   Proc.  23-237. 


1288. 

N.   Y.  82-366. 

Misc.  17-733;  50-279;  66-69. 

N.  Y.  Supp.  106-219. 
1239. 

N.   Y.   168-54. 

How.  26-180. 

Misc.  65-59. 

N.  Y.  Supp.  106-219. 

Barb.  42-593. 

Wend.  23-566. 
1240. 

N.  'y.   48-481;   77-423;   106-263; 

168-273. 
Hun,    29-630. 
\pp.    Div.    81-292;    4O-103:    48- 

102;  68-14:   84-403;  88-500; 

122-120;   145-269. 
Misc.   51-419. 
N.    Y.    Snpp.    74-194 ;    85-14!  : 

96-191 :     101-725  ;     103-606 ; 

129-1035. 
St.  Rep'r.  16-255. 
Civ.   Proc.   7-328;  11-422. 
Abb.   N.   C.   30-34. 
N.  Y.  Super.  54-50. 
N.  Y.  Ann.  Cas.  1-104;  4-818. 
Snbd.  1. 

N.    Y.    137-552;    149-527;    163- 

273. 
Hun,  7-209;  25-589;  86-379;  41- 

355;  48*588. 
App.  Div.  1-155. 
St.  Uep'r.  61-860. 
How.  N.  S.  2-207. 
Daly.   10-34. 
Snbd.  2. 

Hun,   81-815. 
Snbd.  8. 

riun,  23-356. 
Snbd.  4. 

St.   Rep'r.  85-833. 
1241. 
N.  Y.  73-633;  137-552;  163-273. 
Hun,   29-G:iO;    32-193;    36-378; 

41-352. 
App.    Div.    20-529:    48-102;    88- 

tiOl;    122-11!():    132-4r»4. 
N.  Y.  Supp.  82-272;  62-632;  85- 

141  :  J4H5-006. 
St.    Ilop'r.    21-456:    50-416. 
Civ.    Proc.   4-152:  18-29. 
Al)b.   N.  C.  20-151. 

Dom.  5-449. 
N.  Y.  Ann.  Cas.  1-104. 
Snbd.  1. 

N.  Y.  163-278. 

Hun,  25-589:  48-688. 
Misc.    11-281. 
St.  Rep'r.  52-561. 
Snbd.  2. 

Hun.  36.,180;  37-607. 

Misc.  11-281. 

riv.   Proc.   7-33»):  8-194. 

How.  N.  S.  2-r!08. 
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Svbd.  3. 

App.  DiT.   109-3(1. 
Abb.  N.  C.  21^851. 
Snbd.  4. 

N.   Y.   163-273. 

Hun.    29-630;    36-881;    68-530; 

T8-347 
App.  DIv.  40-163  ;  84-403  ;  109- 

36. 
Misc.   15-364. 
N.  Y.  Snpp.  29-126, 
St.  Repr.   35-833;  62-661. 
niv.  rroc.  7-331. 
Abb.   N.  C.  30-34. 
How.   X.   S.  2-209. 
1244. 

App.   Div.   128-361. 
Hun,   12-577. 
Abb.  N.  C.  4-868L 
1246. 

N.    f.   168-54. 
Misc.  6-399. 
1246. 

N.    Y.    68-534;    81-184;    163-60, 

274. 
Hun.  31-028:  31-193;  81-235. 
App.  Dlv.  48-103;  107-109,  114; 

125-203;  143-149. 
Misc.  6-399;  31-471;  69-488. 
N.    Y.    Snpp.    30-711;    94-1026; 
109-225;  127-623. 
Snbtl.  1. 

App.  DIv.  81-171. 
Sabcl.  2. 

N.   Y.  70-565. 
Svbd.  3. 

App.   DiY.  107-109. 
1247. 
II Tin.  23-484. 
Misc.  69-488. 
1248. 
Misc.  69-488. 
N.  Y.  Supp.  127-623. 
1250. 

nun,   78-23. 

App.  DIv.  77-498  :  107-109,  114, 
N.   Y.   Supp.   94-1026. 
1251. 
N.    Y.    140-374;    143-.->67;    147- 

605  ;  163-54  :  204-519. 
Huu.      73-23:      75-501:     79-228: 
83-203. 
•       App.    DIt.   8-340;  22-93:  45-495; 
50-31:  62-113;  77-49S:  SO-294: 
101-124.     359;     106-.'»74;     112- 
158;    148-149;    165-43. 
Misc.   6-r;9S:  27-.30:  31-541;  46- 

483;  55-025;  61-.141. 
N.     Y.     Snpp.     47-800;     64-1044; 
65-557:     67-425;     81-11;     91- 
937;     92-734;     94-221;      113- 
289;    136-838. 
St.    llep'r.  15-217;  61-231. 
Civ.   Proc.   15-11. 
N.   Y.    Super.   55-110. 
N.  Y.  Ann.  Cas.  1-23. 


N.  Y.  143-571. 

Hun,     63-41;      76-490;      89-114. 

206 
App.'   DlT.     22-93,     94;     62-113; 

116-862;  144-747. 
Misc.    20-499;    61-233;    64-467; 

68-359;   69-24. 
N.    Y.     Supp.     47-800;     64-1044; 
100-814;       101-62:       109-606; 
111-1081;  121-501;  129-626, 
St.  Rep'r.  16-217. 
N.   Y.  Ann.  Cas.  1-22. 
1253. 
N.  Y.   130-482. 
Hun,   66-277. 
Misc.  31-020. 
N.  Y.  Ann.  Cas.  4-861. 
1264. 

N.   Y.  3-185. 
1266. 

App.  DIv.   106-575. 
MISC.-7-50C;  46-484. 
N.  Y.  Supp.  94-221. 
1256. 
N.  Y.  87-10;  133-510. 
Hun,   36-637. 
App.  Div.  77-498. 
1260. 

N.  Y.  Ann.  CaB.  6-408. 
Subd.  1. 

N.   Y.    118-59. 

App.   DIv.   13-007;  44-300. 

Misc.     15-307;    26-64,     664;    27- 

446. 
N.  Y.  Supp.  69-760. 
Subd.  2. 

N.  Y.  50-396;  83-581. 
Subd.  3. 

Hun.  81-371. 
1261. 

App.    DIv.    131-7a 
Misc.  64-306. 

N.   Y.  Supp.  .107-727;   115-962. 
How.    49-105. 
1264. 
N.  Y.  60-396, 
App.    Div.    131-78. 
N.  Y,   Supp.  116-962. 
1266. 

nil  I,  4-619. 
1267. 
N.   Y.   60-396. 
App.  Div.  78-690. 
1268. 
App.  Div.   137-439:   156-38. 
X.   Y.   Supp.  121-788. 
1 269. 
N.  Y.  52-434:  63-361. 
App.   DIv.   146-270. 
Misc.   64-554. 
N.  Y.  Supp.  129-1035. 
N.   Y.  Ajin.  Cas.  10-129. 
1270. 

N.  Y.  67-229. 
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1ST3. 

App.  DiT.  lOT'llO,  114. 
MIbc.  e-3B8. 

N.    Y.   11B.1S3. 


N,  Y.  2S-286,  SC5:  aO-4ie.  3S- 
400:  Ra-031:  llB-150:  Tl-M; 
10S-fle2;  lIT-43a;  128-387; 
lSl-r,3e:   1K4-Tit0. 

Hun,    11-641;    10-878: 


'■'&:' 


N,  T.  8i'p[>,  lS-4e3:  4T-113:  I 


82-103B; 

St.   Rep'r.  4H-759, 
Q.  Cas.  4-89S. 


N.  Y. 
Snbd.  _. 

HDD,  Tl-134. 


Hun.     2T-801;     87-137:     4».1I8: 

BB-IOP:  Tl-134. 
App.    U]\.    20-201;    a«-33:   4B-R: 

44.351;   4B-2D0;   SX-eCS;    I14> 

310. 
MlBf.   2R-S1. 

N.  y.  8upp.  B-«81 :  4B-790. 
St.    Rep'r.    B-8fl:    23-M7:    04-78, 
Civ.   rroc.    11-14S;   1B-18S;   ai- 


12TK. 

:  Sapp.  1 

Ctv.   Proc.   lB-2Ja. 
127«. 

Hun,  eO-419. 
laTT, 

App.   DiT.   82-352. 

N.   Y.  Sopp.  S2-1025. 


Hun.  eA-403. 

App.    DlT.   S8-300. 

uTsc.   40-n34. 

St.  Bep'r.  11-285. 

Abb.    N.    C.    20-321;   a».408. 
]ST». 

M.  T.  78-602:  82-622:  J)3-fl57: 
104-62<i:  114-XO.  niS;  134-. 
4S3;  13!»-24n:  137-650:  IflS- 
324;  1(«-417;  1»*«-J:il;  in3- 
560  :  lfiO-539  ;  aO«-2n.'i ;  20«- 

Htin.'l«-1(B.    204;    42-50(1;    00- 

17:    TR-Wn;    M-2S.t;    »o-liH. 

208;  02-(T4:  D3-%n. 
App.    D!v     »-l^:    7-80;    lO-rW.: 
2t-S30:    5X-;J30:     R7-11I7,     470. 
76-011 ;  77-440;  Bl-1>l ;  «a-2, 
28,    210,    387,    441,    504;    WI-07. 


riS3;  00-251;  7(M15:  72-403; 
KB.  555;  R4.2T5.  325.  383,  40T, 
BTO;  6B-12S.  858,  41Sj  88-470: 
t(7-144,  224.  359,  376;  04-2, 
201.  213,  2ia  288,  364;  OB-267; 
00-71,  loo.  242,  437,  492:  f" 
223,   637,    632;   08-42,  177,    ; 


46,"  58r       --'-   ■"       — ■- 

s-vs 

8,    510 

24 1    1! 

581    30 

■iZ.    25; 

32-200. "T^B.'^fesr  726';" 

iit3- 

13,    571,    628.    763,    858. 

903: 

37-158,     678,     838;     18N 

10,     601;     i:i»-7B.     175. 

258: 

00,    347.     433,     622;     140-88. 

07.    310      14.1-952:    144 

-440. 

It-  fit''&l'i^S 

441. 

ISO- 

6Q1, 

lo':    103^6,    64,    92,    158, 

850, 

02,801. 

Misc.      S-60e;__    10-274:      13 

3Nfl:  ^-602^ 78-508;" »4 

-281; 

128-997;    184-1071. 

Civ.    ITnc.   10-282. 

N.  Y.  4nn.  Cus.  O-VO. 

N.  'y.    TO-301  ;    200-203  ; 

200- 

484. 

Hun,  nO-211. 

App.    Dlv.    10-508;    80-457 
552;    N7-145:    07-632: 

00- 

420:     I1I-4N0,     670;     121 

-18>-' 

132-720;  144-445;  14>»- 

no. 

MlBC.  M-008:  01-241. 

N.  Y.  Supp.  n4-.TSfl;  00-894 
800;    1^1071. 

N.  'y.     104-.-.2:i;    133-240: 

lOS- 

200- 

202.'  2'63';"*200-4B4."        ' 

t|i7-6S2;  107-426: 
11I-4M1).  570:  lai-lSN:  132- 
720  :  14-1-445  ;  14S-150. 

Ml«.  W-006:  (lT-210;  01-241. 

N.  Y.  Sunti.  54-388:  70-E98:  «0- 
BOS:  134-1071. 
1282. 

N.    T.    7n-4«5;    70^48;    78-362: 
08-4.14:        110-414; 
liut-ton;  10H-2WI. 


130-287; 


NOTES. 


Hod,  5^-812;  84-890. 

App.    Dlv.    14-227;    10-475;    83- 

547  ;  42-670 ;  40-614  ;  76-109 ; 

83-429  :       84-397  ;       88-336 ; 

10»-&36;    114-248;    118-344. 

Misc.  8-482;  30-69;  45-153;  60- 

150;    66-418;    79-64. 
N.  Y.  Supp.  53-957;  82-422;  91- 

952^     lMi-30(J;     09-870;     108- 

505;   113-70.  A 

ClY.  Proc.  16-436;  19-244. 
Abb.   N.   C.  31-417. 
1283. 
N.  Y.  98-434. 
App.     D«v.     8-314:     14-227;    16- 

475  ;  33-607  ;  76-199  ;  89-228  ; 

109-530:  139-317. 
Misc.  23-62;  66-41S  ;   79-64. 
N.     Y.     Supp.     85-924;    96-306; 

128-1026. 
N.   Y.   Ann.   Cae.   6-809. 
1284. 

Ml8C.  79-64. 
1285. 

Misc.  79-64. 
12841. 

Misc.  79-64. 
1287. 

Misc.  79-64. 
1280. 

Aop.   Dlv.  131-83. 

N.  V.  98-434:  100-243:  136-287: 

163-309:  167-423;  198-280. 
Hon.     21-257;     38-354;     48-586: 

49-2.18:   66-404. 
App.  Dlv.  33-547:  109-536;  116- 

592  ■  118-344. 
MIsc!"' 25-139;     29-553;     30-69: 

60-150. 
N.  Y.  Supp.  53-957:  54-930;  84- 

1105;    06-306;    103-505;    113- 

Civ.  Proc.  15-486. 

Abb.  N.  C.  29-404. 
1201. 

N.    Y.   98-434. 

App.   Dlv.   100-536. 

St.   Rpp'r.  50-132. 
Snbd.  1. 

Abb.  N.   C.  13-30:  20-404. 
Sabd.  3. 

Hun,  66-404;  78-302. 

Civ.    Proc.    13-87;    15-436. 
1202. 

N.  Y.   102-464;  132-367. 

Hun,  41-444. 

.\pp.    Dlv.   33-546:   4J»-614. 

Misc.   7-1 C:    12-25;  50-509;  60- 
100;  61-402. 

N.  Y.   Supp.  110-9G7;  113-70. 
1203. 

Civ.  Proc.  14-172. 
Abb.   N.  C.  20-470. 
1204. 

N.  Y.  106-663:  128-426 
Hun.     44-266:     64-.-i23:     76-510; 
77-175:   80-17C:   01-300. 


1954 


App.    Dly.    1-180:   6-284;    8-510; 

18-608:   16-294:  26-69;  28-73: 

61-516;    62-480;    63-488;    65- 

582;    71-1,    534;    84-449;    93- 

114;    96-194;    110-746;    123- . 

388;     127-143,     931;     128-170; 

184-438;    138-879;    140-755; 

146-650;    162-937;    164-807. 

Misc.   6-121;   7-694;   9-689;    12- 

101;    13-52;    24-378;    43-73; 

64-590;  66-352,  467. 
M.    T.  Supp.  28-407:  30-S2:  34- 

74;     44-593;     60^^93;     68-677: 

66-77:     71-796;     78^960;     76- 

657.   928:   81'^321:   86-240:   87- 

23:     88-502;     97-433;      104- 

956;    107-195.    942?    111-288; 

112-653;     119-395:     123-511; 

129-28,    961;    181-433;    188- 

939. 
Civ.   Proc.  16-68,  176,  187. 
1295. 
N.  Y.  100-248. 
Hun,  27-18. 
App.  Dlv.  146-650. 
N.  Y.  Supp.  181-433. 
Civ.   Proc.  8-95. 
1296. 
Misc.  66-683. 
N.   Y.  Supp.   107-86. 
Civ.   Proc.  15-68. 
N.  Y.  Super.  66-20& 
1297. 

N.  Y.  104-618. 
App.   Dlv.  61-192;  121-268. 
Misc.  27-59. 
N.  Y.  Supp.  166-798. 
N.  Y.  Super.  59-239.      . 
1298. 
N.  'y.    104-613;    110-665;    119- 

117;  108-207. 
Hun,  76-127:  02-826. 
App.  Dlv.  61-191. 
N.    1.     Supp.    62-303;     64-241; 

131-46. 
1299. 

N.   Y.   198-207. 
App.   Dlv.   61-192;   1S8-«11. 
N.  Y.  Supp.  64-241. 
1300. 
N.   Y.  60-112:  T6-106. 
Hun,   19-17;  61-360;  61-4:  80- 

257 
App.'Dlv.  18-607;  26-68:  79-102; 

9T-138;  146-650. 
Misc.    16-552;  29-842. 
N.    Y.    Supp.   30-14:   49-41:    OO- 

507;   89-606;    181-433. 
Dalj.  »-482. 
1301. 
N.     Y.     96-625:     104-394:     121- 

156  ;  170-448  :  2OO-206. 
Hun.   38-531;   41-455:   75-516; 

81-128. 
App.    Dlv".    14-368;    24-4a-,    !\!n : 

40-12 ;     42-.382:     85-292:      f^'^- 

328;    89-561;   90-79 ;   01 -.-.7: 


NOTBS. 


102-^3115  :      118-7  ;      138*148  ; 
15S*41«^ 

Misc.  31-119,  181;  45-596;  46- 

152. 
N.  Y.  Supp.  88-308:  84-457:  85- 

673.      889:     »l-8;     9<^-1101 ; 

107-669;  123-304. 
N.  Y.  Ana.  Cas.  «-a7a 
1802. 
Hna,     12-394;     15-375;     17-18, 

241. 
1808. 
N.  T.   85-659;  00-546;  200-201, 

204. 
Hun,  38-531. 
App.    my.    16-108:    22-131;    76- 

222;     79-108;    07-634;     lOO- 

518;    117-358;    128-775;    186- 

452,    481;    137-764;    138-591, 

91 S. 
Misc.   7-391;  23-642. 
N.   Y.   Supp.  47-890:  78-397;  79f 

980;    100-932;    103-177;   118- 

1(^;    120-080;    121-159;    122- 

571;    124-189. 
St.  Bep'r.  15-745,  963. 
Civ.  Prot\  14-290. 
Week.   Dig.  28«7a 
Connoly,  1-170. 
How.   61-396. 
1804. 
App.    DIv.    11-196;   84-168;   88- 

542;  80-306. 
N.  Y.  Suj^.  56-602. 
How.   67-201. 
1800. 

Him,  14-118. 
How.  63-405. 
1807. 

N.  Y.  184-530. 
N.  Y.  Snpp.  88-80. 
1808. 
N.  Y.  72-613;  100-646. 
Hun.  6.H-47. 

App.   DIv.   117>-359;   136-482. 
Misc.   20-52.        ^ 
N.    Y.    Sapp.    55-334;    103-177; 
.       121-ir>9. 

St.   Bep'r.  16-199. 
1309. 

N.   Y.    71-466,   588:    75-585;   76- 

164.  ICO:  101-292;   102-312i 
Hun.     10-220;     87-370;     88-372; 

02-326 
App.    Dl'v.    80-226;    89-425;    49* 

631 
Misc.*  12-35;  26-50. 
'  N.   Y.   Supp.   33-89;  35-412:   36- 
904;    52-4.';i;    55w334;    63-300. 
St.   Bep'r.  14-8. 
1810. 
N.    Y.   92-581;  139-1& 
Hun,  49-163;  69-302. 
App.     DIv.    6-211;    21-268;    42- 
fej;     78-578;     124-378;     135- 
125. 
Misc.    29-275;    45-653;    68-42; 
67-182;  69-311, 


N.  Y.  Sapp,  79-506;  88-356;  102- 
923;  107-940;  108-811;  125- 
635. 

Civ.  Proc.  14-415. 
1811. 

Hun.  81-381. 

App.  Dir.  88-560. 

Misc.  44-227:  65-460. 

N.  Y.  Supp.  88-1086;  107-884 
1312. 

N.   Y.   86-662;  87-400;  95-675. 

Flun.  75-186. 

Misc.  47-492. 

N.  Y.  Supp.  66-284 ;  94-187. 

St.    Bep*r.    19-14;   97-286. 
Snbd.  1. 

Uem.  4*«T;  8-288. 
Snbd.  2. 

N.  Y.   117-116. 

App.   Div.   54-57. 
1313. 

N.  Y.  104-394. 

App.  DIv.  143-924. 

Misc.  68-539. 

N.  Y.   Supp.  112-408. 
1314. 

Hun.  76-187. 

App.  DIv.  30-S75;  142-780. 

mac.  »8-.'»96:  59-584. 

N.  Y.  Supp.  78-77;  127-446. 
1815. 

N.  Y.   150-332. 

N.  Y.  Snpp.  64-6ieL 

Civ.  Proc.  8-414. 
1816. 

V.  Y.  77-388:  81-122.  128;  104- 
894;  121-156;  126-428;  137- 
410;  141-171;  150-545;  1«4- 
399;   198-195. 

Hun.  38-531;  41-455;  80-817: 
74-523;  76-516;  84-^97;  87- 
164. 

Apn.*  DIv.  4-365:  22-541:  24- 
4^,  520;  38-338:  89-565;  80- 
362;  89-551;  90-79:  *l-57: 
100-465;  103-495:  113-190; 
116-499,  1187;  122-668;  126- 
663:    148-807. 

Misc.  31-181:  45-596. 

N.  Y.  Supp.  80-700;  82-656;  33- 
1024;  48-15;  49-41;  58-^^; 
63-974:  79-1063:  80-flS2:  85- 
889;  86-896:  91-8,  MTl;  93- 
140;  101-455;  1O7-508;  111- 
231;  113-841;  114-784;  183- 
384:   188-491. 

Al>b.   N.   C.  31-140. 

N.   Y.  Ann.  Cas.  1-27;  2-166}  6- 
270. 
1817. 

N.  Y.  67-6.37:  09-462;  74-216; 
75-479;  76-385;  109-147;  121- 
156;  126-428;  137-410;  138- 
670:  141-171:  152-505;  154- 
715;  157-449;  158-48;  176- 
308:  197-79. 

Hnu.  16-104;  lT-538;  60-344; 
69-436;    76-616;   88-429. 
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NOTBB. 


App.    DlT.    a-M;    4-449;   10-469. 

476;     20-2S;     28-223;     24-451; 

30-290:     87-491;     39-647;    53- 

420,  648;  68-409;  81-446:  101- 

149;  lOT-369;  110-204;  112- 

874:   114-804;  181-569;   152- 

606,     808,     880;     168-22.     56, 

78,    185,  487,    498,   714;   154- 

876;    155-75. 

Ml8C.   14-303;  25-477;  61-143. 

N.  Y.  Supp.  44-9^:  48-854; 
56-88;  65-1093;  78-995:  Ol- 
511 ;  116-172  ;  137-4057  ; 
188-18,  67,  221.  265,  824.  875  ; 
139.587,  1051;  140-72.  139, 
650.   858. 

N.  Y.  Ann.  CaB.  2-215;  4-328. 
1318. 

N.  Y.  46-539;  47-244;  112-408; 
180-265. 

App.  Dlv.  131-569. 

i32i: 

Misc.  61-340. 

N.   Y.    Supp.    113-289;   116-172. 
1823. 

N.    Y.    77-423;    80-66;    98-480; 

100-616;      132-867;      146-845; 

151-562;   155-188;   177-401. 
App.     Dlv.     1-130:     15-294:    23- 

&d;    88-557;    52-624;    81-168; 

95-623  ;     101-196  ;     116-721 ; 

122-28. 
Misc.  7-16;  11-271;  20-336;  60- 

160. 
N.  Y.  Supp.  32-251;  45-892;  58- 

1012;    60-312;    91-912;    106« 

990:  113-70. 
Civ.    Proc.    19-387. 
Abb.  N.  G.  29-350.  4.79. 
1823a. 


App.  Dlv.  147-110. 
N.  Y.  Supp.  181-845. 


1824. 

N.     Y.     49-78:    53-349:    68-636; 

60-634;    69-209;    70-101,    141; 

72-496:    73-1,   187,   437;   74-28, 

145,  177,   382,  608;  75-375;  76- 

326,  517,  540:  77-610. 
App.   Div.  80-154. 
N.  Y.  Supp.  80-652. 
1826. 
N.    Y.    67-363;    60-112;    76-250J 

101-18;      110-639;      160-312; 

163—79 
App.  Dlv.  136-481. 
Civ.   Proc.   14-307;  15-49. 
N.  Y.  Ann.  Cas.  7-126,  180. 
1826; 

N.     Y.    60-374:     74-82:    82-610; 

86-241;  92-632;  107-645;  128- 

803. 
Hun,  70-389;  89-370. 
App.    DIr.    22-131:    55-110:    73- 

468;  86-604;  95-360;  136-481; 

138-416. 
Misc.     15-527:     18-527:     22-258; 

26-50  :    29-274  ;    43-423  ;    53- 

42;  67-182;  68-177. 


^% 


N.  Y.  Supp.  5S-334;  ^r-TTO:  TT- 

207;    S^88;    102-923 ;    1V7- 

940. 
St.    Bep'r.    15-199. 
Abb.   N.   C.   29-179. 
Dally  Reg.  33-1429. 
1827. 

N.    Y.    60-374;    68-84;    124-189; 

128—303. 
Hun,     90^598;     81-629;     76-339; 

89-370 
.    Dlv.    15-387;    18-564;    22- 
00;   30-290;    79-430,   432;   95- 

369;   110-448;   120-210;   142- 

496. 
Misc.    22-366,    489:    26-127;    29- 

274;  53-42;  57-182. 
N.  Y.  Supp.  50-454:  64-828;  66- 

884  :  106-188  :  IST-Tie. 
Civ.  Proc.  19-203. 
How.  66-283. 
T.  &  C.  l-fi30. 
1828. 
N.  Y.  107-645. 
Hun,  39-435. 
App.  Diy.  66-465;  110-448;  142- 

496. 
Misc.  53-42  ;  67-182  ;  73-270. 
N.  Y.  Supp.  72-827;  180-865. 
St.  Eep'r.   12-575. 
1329. 
N.  Y.  102-224. 
Hun,   39-435. 
App.     Dlv.     66-465;     110-448; 

120-211 ;  142-496. 
Misc.  22-439  ;  57-182. 
N.    Y.    Supp.    72-827;    106-188; 

130-865. 
Civ.  Proc.  6-22a 
Daly,   10-365. 
1330. 

Misc.  53-42:  57-182. 
App.    Div.    142-496. 
Civ.  Proc.   15-42. 
1881. 
N.    Y.    110-632;    124-189;    139- 

549. 
Hun,  81-880. 
App.    Dlv.    6-537:    18-613;    22- 

132;    29-482;    31-312:    36-237; 

80-639;  79-430;   14»-496. 
Misc.    23-565;    25-550;    58-42; 

67-182. 
N.  Y.  Supp.  30-987:  47-899;  61- 

1068;    63-722;    64-764;    127- 

48. 
Civ,  Proc.   19-103. 
Abb.  N.  C.  67-398. 
1332. 
N.  Y.  68-4583;  128-303. 
Abb.  N.  C,  10-407. 
How.  68-84. 
1334. 

N.    Y.    76-611;    84-466;    06-458; 

128-308. 
Hun.   38-109:   76-839. 
Misc.  73-273. 
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N.  T.  Snpp.  IIS-884. 
Bow.  63^^ 
1885. 

N.  Y.  00^76;  »8»458;  190-245. 

Hun,  84-485:  60-506. 

Add.   DlY.  22-100;  51-479:  101- 

SB6;    117-359;    122-359;    135- 

433. 
Mlsc'    85-445;    00-569;    05-165. 

318;  73-273. 
N.  T.  Stipp.  47-770:  84-740;  71- 

948;    103-177:    106-687;    112- 

498;    110-131;    120-425;    121- 

668;    185-648. 
1336. 

N.    y.   86-162;  94-248;   109-267; 
121-156;     150-544;     170-357; 
.     184-319;  200-204. 
Hun,   75-516. 
App.  Div.  21-267;  58-452;  18T- 

Misc.  15-527. 
N.   Y.   Supp.   122-724. 
1337. 

N.  Y.  84-466;  87-623;  97-1;  9I>- 

661: '  102-159;    103-156;    109- 

454:  111-624:  121-57.  156,  277; 

123-120;      183-178;      148-530; 

150-223;     152-433;     159-169; 

1^3-346:  184-29. 
Hun.  75-516. 


App.  Dlr.  18-127. 
Misc. 


12-63. 

Civ.  Proc.  15-354. 

N.  Y.  Ann.  Cas.  7-281. 
1388 

N.  'y.  76-614;  79-409;  81-852; 
85-21;  101-228;  108-156;  109- 
454;  125-651:  127-639;  183- 
254;  184-512;  140-243:  142- 
270;  147-269;  148-409:  150- 
223:  154-229.  278:  155-386; 
157-449:  158-9,  463;  160-476, 
488:  162-444.  503;  163-305; 
164-248.  352,  368:  165-305; 
166-169.  390:  167-462:  169- 
199,  383.  440;  170-82:  173- 
428;  174-300;  177-865:  181- 
285;  188-40,  378:  184-301; 
186-261,  280;  187-104;  195- 
359. 

Am).  '  Piv.     84-270 ;      135-696 ; 
158-80. 

N.  Y.  Ann.  Cas.  7-415;  8-249;  9- 
163. 


181«697;   190- 


149-188;    188- 


1889. 

N.  Y.   118-281 

244. 
Hun,  68-570. 
1840. 

N.    Y.    79-673 

230. 
Hun,  17-142;  19-17;  24-320;  28- 

303;  54-5;  81-163;  85-.505;  92- 

61. 
Adp.  DIv.  9-371;  16-472:  55-109: 

82-640  ;     101-318 ;      109-r,:i7  : 

152-967.  i 

1087 


Misc.     16-40:    28-642:    48-27: 

74-474. 
N.    Y.    Supp.    52-156;    87-1078: 

91-945;  96-359. 
Abb.  N.  C.  29-47a 
1841. 
Hun.  57-516. 
Misc.  16-40;  56-362;  68-180;  65- 

314;   74-474. 
N.    Y.   Supp.    80-858:  67-182. 
Civ.  Proc.  19-232. 
Abb.  N.  C.  29-470. 
1342. 
N.   Y.  79-573;  102-388. 
Hqd.  19-17,  74:  21-263;  77-896; 

88-258;  85^605. 
App.     Div.     31-658;     101-818; 

109-637. 
Misc.   12-406;  81-468;  58-267; 

74-474. 
N.  Y.  Supp.  52-180;  64->448;  01' 

945;  96-359. 
Civ.  Proc.  19-1. 
1343. 

App.  Div.  124-379. 
Misc.  6-51;  43-27;  58-180. 
N.  Y.  Supp.  108-811. 
1344. 
App.    Div.    42-137;   50-185;   67- 

553;     68-26:     108-284;      124. 

379;  181-669;  140-254. 
Misc.     16-363;     28-642;    42.185: 

45-574:    46-422;   47-520;   60- 

810 ;  74-474. 
N.  Y.  Supp.  49-668;  52-156;  68- 

804;  73-907.  1119;  85-867;  91- 

36;     92-311;     108-811;     116- 

172;  126-686. 
1345. 
App.  Div.  55-109;  140-264. 
Misc.  41-87 ;  46-420 ;  47-620. 
N.  Y.  Supp.  57-898. 
1846. 
N.   Y,  49-1;  52-471;  54-25;  78- 

605;  84-56;  152-147. 
Hun,  16-141;  23-250:  37-275;  42- 

164;  61-224;   75-514. 
App.  Div.  24-23;  96-870;   122- 

668;  180-469;  185-585;  148- 

924. 
Misc.*  10-180;     14-300;     42-ia'»: 

43-611;  45-575;  46-412;  47- 

520.  • 

N.  Y.  Supp.  35-710;  85-367;  88- 

282:  89-289;  91-36;  92-413; 

107-508;  128-631. 
St.    Rep'r.    30-554;    39-666;   42- 

8;  48-508. 
Civ.  Proc.  15-121. 
Snbd.  1. 

N.  Y.  50-480;  75-26:  90-95;  96- 

567;  113-55:  120-643. 
Hun,    8-389:    16-418;    19-9;    41» 

11;  47-152. 
Misc.  11-398. 
St.  Rep'r.  4-130. 


Non«k 


N.   Y.  64-2S6;   79-632;   X12«413; 

178.535. 
App.    DIv.   1-409. 
St.  Rep'r.  81-817. 
Civ.   Proc.  7-188;  12-824. 
Week.  Dig.  20-508. 
Snbd*  S. 

App.   DIv.    135-587. 
1347. 
N.    Y.    5S-630:    76-514;    78-605; 

112-413;  123-120. 
Hud,  80-637:  81-25,  289;  46-74; 

65-185;     56-215;     66-558;    74- 

523:  79-541. 
App.     DIv.     9-870:    36-354;    68* 

273;    66-527;    95-194:    118-7; 

126-85 :     181-569  ;     185-585  ; 

148-638. 
Misc.  42-185:  45-575;  46-412. 
N.   Y.  Supp.  41-408:  73-360:  85- 

867;    88-«0e:     91-36;     92-413; 

103-336;   116-172. 
St.    Rep'r.    17-511;    80-554;    87- 

803 '  60— 238 
Civ.   Proc.  4-210;  5-143;  10-121; 

15-108:  19-96. 
Abb.  N.  C.  31-140. 
N.  Y.  Ann.  Cas.  2-274. 
Week.  OUT.  17-889;  21-842. 
SnJba.  1. 

N.   Y.  47-469;  82-572. 
Add.   DIv.  66-530;  89-506. 
8«Im1.  2. 
N.    Y.    6O..640;    114^500;    207- 

961 
Hon. '18-110;  23-15;  85-437;  88- 

IIL 
App.    DIv.    14-168;   24M65.    521; 

26-69. 
N.  Y.  Supp.  84-612. 
CI*.  Proc.  7-192. 
Week.  Dig.  20-508. 
N.  Y.  Ann.  Cas.  6-26a 
Svb4.  3. 
Hun,   6-201. 

App.  DIv.  6-425:  126-85. 
Civ.  Proc.  7-192. 
Week.  Dig.  20-508. 
Subd*  4. 
N.  Y.  51-558:  53-322:  66-72;  58- 

215;    70^101;    74-452;    79-175; 

85^546;  87-355. 
Hui>,  15-483;  34-548:  41-584;  42- 

606;  88-828. 
App.  DIv.  6-425:  22^-541:  55-349; 

66-530;  126-8.'>. 
Misc.  16-151:  61-508. 
Tf.  Y.  Supp.  114-146. 
Abb.  N.  C.  18-412. 
Snbd.  5. 

N.  Y.  53-508. 

App.  DIv.  126-a'S;  180-469;  135- 

587 
N.Y.'Sapp.  114-980. 
Snbd.  6. 

N.    Y.    27-638:    29-684;    40-342- 

50-499. 
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1848. 

N    Y    87-400 " 

Hun.' 20-567;' 66-558;  76-74;  79- 

541, 
App.  DIv.  57-101;  66^30:   128. 

Mlflc.  '45-575 :  46^12. 

N.   Y.  Supp.   73-870;  91-36;  92- 

413;  113-861. 
1349. 

N.    Y.    76^-214;  93-650;   121-15& 
Uun,  24-320;  81-531;  73-443;  75- 

514;  80-383;  84-161;  85-106. 
App.  blv.  35-528;  94-116;  118. 

8;  122-368. 
Miac.  45-575 ;  46-412. 
nTy.  Supp.  54-820,  916;  91-^36; 

02-413;  KI6-996. 
N.  Y.  Ann.  Cas.  1-27. 
1356^ 

N.    y.     121-57;    150-544;    198- 

195;  200-206. 
App.    DIv.    4-365;    24-55:    126- 

663;   148-807. 
Ml8C.   45-575. 
N.  v.  Supp.  49-123;  01-86;  111- 

281;  133-384. 
St.  Rep'r.  12-642;  15-248L 
N.  Y'.  Super.  45-148. 
Law  Bull.  1-29. 
1351. 
N.    Y.    71-430;    75-250;    76-325: 

123-120;    150-535. 
Hun.  16-586;  24-820;  29-670;  60- 

474;   80-257;   91-172, 
App.  DIv.  26-69;  29-482;  31-313; 

86-341;    80-639:    64-^7;     Bft- 

482;     88-02;     97-282:     lOO- 

525;  113-191;  110-19(!;  121- 

263;    122-859;    132-67;    148- 

638. 
MI8C.  6-577:  11-125:  17-733;  ao- 

512;  38-661;  47-473;  65-8^; 

69-229. 
N.  Y.  Simp.  51-1068;  56-268;  «2- 

123;    66-666:    69-349;    78-224; 

89-843  :     164-460  ;     105-587  ; 

183-214. 
Civ.  Proc.  14-861;  15-22,  42,  821; 

19-203. 
Dem.  6-287. 
1352. 
N.  Y.  146-251:  150-585. 
Hun.  46-597:  TO-865. 
App.    DIv.    22-100;    81-313;    97- 


N.     Y.    Supp.    47-770;    64-1044; 

80-843. 
Civ.  Proc.  15-42:  19-2Q& 
1353. 
N.  T.  86«85a 

Hun,  40-545;  61-4;   73-878. 
App.  Div.  18-569;  186*148;  146^ 

254;    144-593. 
MlRc.   7-348:  8-366:  31-107: 

635:  41-87;  46-422:  60-415. 


N.  Y.  Sitpp.  64-1036:  67-329; 
599;    92-811  ;^5-628;     113- 


NOTXS. 


^ 


581;  128-304;  128-1087. 
Abb.  N.  C.  81-168. 
1354. 
N.  Y.  82-866. 

App.  Div.,  241-69;  118-335. 
1366. 
App.  DIv.  7-486;  106-625;  110- 

834;  186-480;  140-254;  164- 

883 
Mlsc.*ll-882:  41-8T. 
N.  T.  Supp.  188-014. 
1366. 
N.  Y.  68-219;  78-1;  77-601;  146- 

251;   203-245. 
Hud.  84-584;  41-9:  68-287;  68- 

496;  68-276;   74-191;   76-74. 
App.  DlT.  8-108;  4-544;  6-28;  8- 

32;  14-57;  16-294;  22-178,  287. 

298;  2R.25;   32-8;  65-240;  68- 

187;   78-496;   106-342;   100- 

635;    111-201;    112-892;    131- 

773. 
N.  Y.'  8«pp.  41-202;  47-883:  62- 

618;  68-57;   70-801;  84-463; 

87-503;    116-353. 
St.  Rep'r.  66.^55. 
Civ.  rroc.  16-119. 
1857. 
N.  Y.  107-272 ;  1^3-230. 
Hun.    68-496;   66-305;   82-376. 
App.    Dlv.    4-543:    14-57;    30-28 

53:  86-494:  88-284:102-101; 

106-342;  188-635;  121-577. 
N.   Y.  Supp.  36-547;  41-202:  61. 

897;    66-657;    68-301:    86-948: 

82-478;   84-468  ;  86-359  ;  106- 

276. 
Civ.  Proc.  16-119. 
1368. 

N.  Y.  28-509;  28-400. 

App.  Dlv.  7-486.  533;  14-57;  85- 

292. 
N.   Y.   Snpp.  68-627:  83-308. 
Week.   Dig.  20-128.   249. 
1868. 

Hun,  63-490. 

App.  Dlv.  14-57;  26-69:  81-373. 
1366. 

App.  Dlv.  14-57. 
Week.  Dig.  28-212. 
1361. 
N.  Y.  128-93:  162-456;  164-358; 

166-803;   174-25. 
App.     Dlv.     14-57;    26-69;    111- 

201;  131-773. 
N.  Y.  Supp.  87-503;  116-85a 
1362. 

N.  Y.  64-07. 
Misc.   41-555. 
T.  &  C.  8-608. 
1368. 

Hun.    78-584. 
N.   Y.  Supp.  28-616. 
1864. 

How.  66-396. 

N.  Y.  Supp.  1O4-500, 


Week.  Dig. 

Law  Bull.  1-20. 
1366. 

N.   Y.  86-49;  110-866. 

Hun,  88-149. 

App.  Dlv.  48-108;  102-482;  186-- 
842;  187-194;  143-148. 

Miac.  68-488. 

N.  Y.  Supp.  121-818;  126-130. 

Civ.  Proc.  15-227. 
1366. 

N.    Y.    21-481;    40-401;    88-611; 
187-303. 

N.   Y.    Supp.   44-55. 

Abb;  N.  C.  28-108. 
1367. 

N.  Y.   118-366. 
1368. 

N.   Y.  86-517. 

Misc.  66-451;  61-388. 
1368. 

N.   Y.   106-12;  116^66. 

Hun,  78-139. 

Misc.    27-559;    68-24;    61-388. 

App.  Dlv.  121-439. 

N.   Y.   Supp.    106-273;  111-1081. 

CIr.  Proc.  16-227. 
1370. 

N.  Y.  88-4;  130-487. 

Hun,  83-14;  78-139.  149. 

App.    Dlv.    46-363;   87-86;    114- 
441 

Mlsc'  26-759. 

St.  Kep'r.  34-827. 

Abb.  N.  C.  20-189. 

Daly,   10-492. 
Snbd.  2. 

Hun,  82-19. 

N.   Y.   Sopp.  13-804. 

Olv.    Proc.   4-397:   7-404. 

Week.    Die.   20-374. 
1371. 

N.   Y.  31-356. 

App.  Dlv.  31-308. 

Misc.   16-518;  68-811. 

K.  y.  Supp.  62-627.       • 
1372. 

Hun,  36-233;  38-149;  45-188. 

Misc.   41-555. 

N.  Y.   Supp.   86-115. 
1373. 

Hun.  66-89. 

App.    Dlv.   86-193. 

N.  Y.  Supp.   88-602. 
1376. 

N.  Y.  66-247. 

Hun.  38-142. 

App.  Dlv.  68-358;  71-897;  128- 
453. 

Misc.  66-451:  68-448. 

N.   Y.   Supp.   111-10;  112-900. 
1376. 

N.  Y.  88-1. 

App.    Dlv.    128-453. 

Mlac.    66-4.50;    68-25,    448;    61- 
388. 
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N.    Y.    Supp.    107-274;    111-19; 

112-900. 
Abb.  N.  C.  15-431. 
1377. 

N.    Y.    121-630. 
Hun,   38-142;  60-42. 
App.    Dlv.    17-184;    00-422;    0»- 
358;    70-416;    125-418;     128- 
458;  144-747. 
Misc.  35-327;  59-25,  234,  448. 
N.   Y.  Supp.  52-985;  01-967;  74- 
067;     75-286:     04-764:     llO- 
539  ;       111-1081 ;       112-700  ; 
130-177. 
St.  Rep'r.  44-107. 
Civ.  Proc.  1»-1. 
Abb.   N.  C.  20-14. 
N.-  Y.  Ann.  Cas.  0-75. 
Snbd.  1. 
Ilun,    11-380;    24-161;    57^1; 

80-113. 
App.   Div.  81-204. 
Misc.   20-516. 
Snbd.  2. 

N.   Y.  20-383. 
Hun.  50-464. 
Misc.  7-218. 
N.  Y.  Supp.  0-515. 
Abb.  N.  C.  20-14;  26-53. 
1378. 

N.  Y.  121-626. 

Hun,    70-481. 

App.      Dlv.      70-416;      144-747; 

155-43. 
SUsc.  60-237. 
N.  Y.  Supp.  110-539. 
Abb.  N.  C.  20-14. 
1379. 
N.  Y.  130-313;  146-842. 
Hun,  24-238:  81-235. 
App.   Dlv.   52-115. 
Misc.  8-420;  59-26. 
N.   Y.   Supp.  04-1044. 
1380. 

N.   Y.   130-313. 

Hun.  28-452;  41-196;  79-226;  81- 

235. 
App.    Dlv.    14-317:    36-595;    62- 

115;    101-359;   116-862. 
Mlr^c.   6-:«KS:  7-566;   31-541;  42- 

O'.VA;  59-2G. 
N.     Y.     Supp.     30-709;   04-1044; 

101-62, 
St.  Rpp'r.  3fl-.-i35;  01-230. 
riv.   Proc.  19-303. 
N.  Y.  Ann.  Cas.  4-182. 
1381. 

N.  Y.  130-317. 
Hun.   29-12:    :i8-186. 
App.    Div.   62-115. 
!Mlsc.  59-26. 
St.  Rep'r.  44-107. 
llv(\t.    4-374. 
Snbd.  1. 

N.  Y.  181-80. 

Hun.  30-571:  41-198. 

St.  Rcp'r.  30-536. 


Snbd.  2. 

Hun,  28-458. 

Civ.  Proc.  8-464. 
1382. 

N.  Y.  68-247. 
1383. 

Misc.  27-200. 
1380. 

N.  y.  18-189;  46^868. 

T.  &  C.  8-210. 
1387. 

Cow.  8-89. 
1389 

App.  Dlv.  188-834. 
1390. 

Hun,  40-50. 

App.     Dlv.     24-607;     106-328; 
108-820:  131-897;  188-834. 

Misc.   15-530;   34-195;   42.394; 
64-42;  00-537. 

N.    Y.    Supp.    14-140;    104-492; 
116-829;  121-1122. 

St.   Rep'r.  30-304;  39-195. 

Civ.  Proc.  20-402. 

How.    14-436. 

Dem.  6-141. 
Snbd.  4. 

Hun,  30-17;  61-6. 

St.  Rep'r.  18-468. 
Snbd.  6. 

Hun.  70-412. 

Misc.  8-121. 
1391. 

N.    Y.   130-313;   196-160;    201- 
361,    419. 

Hun.  20-119;  30-12;  46-48.  S17; 
70-412. 

App.  Dlv.  24-607;  41-453:  6ft- 
4.38;  97-338:  98-66;  99-56S; 
101-10;  103-421.  540;  108- 
22;  108-319;  113-427;  llO- 
722:  180-69,  546;  131-040: 
132-176;  133-84;  i:M-.->r.3: 
136-12;  138-834:  140-351, 
480,     519;     144-228;     167-17. 

Misc.  15-531;  Sl-4a'i;  39-408; 
42-394  :  43-603  ;  44-408  ;  46- 
278;  64-42:  55-311:  0O-r.««: 
04-146.  614;  66-687:  67- 
164;  70-36:  71-27.  530;  72- 
482;    73-119;    78-92. 

N.  Y.  Supp.  68-880:  74-984:  R»- 
1019  :  91-737  :  92-56 :  93-149  : 
IMS-474.  760;  99-269;  104-492: 
112-467;  116-885:  116.61: 
119-613,  751;  121-701.  1122; 
125-320.  508:  127-184;  12**- 
642;  131-841;  132-511;  136- 
208;   188-871.   872. 

St.  Rcn'r.  6-251. 

How.  07-199. 

T.  &  C.  3-596. 

N.  Y.  Ann.  Cas.  10-800. 
1392. 

App.  Dlv.   138-834. 

Misc.   10-552. 

N.  Y.  Supp.  104-492. 


lOOO 
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1808. 
N.  Y.  110-660. 
Hun,     32-10;     30-583;     77-28; 

83-464. 
App.    Div.    13-478;    aO-244;    22- 

451;  32-25;  35-208:  41-379;  47- 

115;   lOB-47;   loe-323;   lOT- 

154 

MlBc. '6-186;  10-185.  331;  15-162; 
16-655:     27-304;     31-493.     541; 
35-173;    51-482;    66-627. 
N.  Y.  Snpp.  31-310:  63-709;  58- 
658  ;  6&-557.  646  ;  71-474  ;  94- 
194.   667;    101-688;   124-166. 
Civ.   Proc.  14-372. 
N.  Y.  Ann.  Cas.  4-124,  n. 
Connoly,  1-183. 
1804. 

N.  Y.  48-188, 
Hun,  36-583. 
1305. 

App.  Dlv.  106-828. 
Misc.  15-526. 
1306. 

App.  Div.  106-323. 
1307. 

App.   DlY.  25-308;   106-328. 
1808. 

App.  Div.  106-323. 

Barb.  26-374. 
1300. 

Aop.  Div.  106-323. 

App.  Div.  106-325. 
1401. 

Han,  65-265. 
1404. 

App.  Div.  107-154. 

Misc.    20-496;    35-174;    42-319; 

66-627. 
N.  Y.  Snpp.  28-258  ;  46-637  ;  04- 

1018. 
1404a. 

App.   Div.   138-834. 
1405. 

N.   Y.  64-97;   77-466,   625;   136- 

378;  166-128. 
Hun,  7-405:   17-30.  625;  18-161; 

10-534;  01-70. 
App.  Div.  7-552:  12-493;  15-341. 
Misc.  15-531;  59-33S. 
N.     Y.     Supp.     36-175;    40-009; 

112-312. 
N.  Y.  Ann.  Cas.  4-348;  6-125;  O- 

461. 
1406. 

N.    Y.    2-451;    40-539:    124-C13; 

148-177 
Hnn,  2-603;   70-148. 
App.   Div.    1-590;    18-436;    145- 

214. 

N.   Y.    Snpp.   20-757:   40-999. 
N.  Y.  Ann.  Cas.  2-350. 
1407. 

N.   Y.   124-613:   148-177. 

Lans.  7-161. 

N.  Y.  Ann.  Cas.  2-360. 


1408. 

App.  Div.  60-60. 

Misc.  62-07. 

N.   Y.  Supp.  74-585. 
1400. 

Hun,  40-823. 

Barb.  42-418. 

Dem.  5-619. 
1410. 

N.    Y.    166-128. 

App.    Div.    130-326. 

N.  Y.  Ann.  Cas.  0-461. 
1411. 

N.    Y.    166-128. 

App.  Div.  10-251:  20-567. 

N.  Y.  Supp.  47-310. 

N.  Y.  Ann.  Cas.  4-244;  0-461. 
1412. 

N.    Y.    11-508;  52-185. 

N.  Y.  Ann.  Cas.  4-348. 
1413. 

N.   Y.   40-539,  593;  52-146. 

App.   Div.   10-344. 
1414. 

App.   Div.  10-344. 

N.   Y.   Super.  47-275. 
1418. 

Hun,   31-404. 

App.  Div.  10-159;  150-240,  244. 

Misc.   24-309;  81-712:  02-;^Oi. 

N.  Y.  Supp.  40-4:  52-1078;  05- 
314;    114-774;   134-919. 

N.  Y.  Ann.  Cas.  4-333,  n. 
1410. 

Hun,   51-220. 

App.  Div.  10-159:  150-240,  244. 

Misc.  18-37;  24-309;  31-712; 
O2-.308. 

N.  Y.  Supp.  40-4;  52-1078;  65- 
314;  134-919. 

N.  Y.  Ann.  Cas.  4-333.  n. 
1420. 

App.    Div.   10-159. 

MiKC.  30-664. 

N.  Y.  Supp.  46-4. 
1421. 

N.  Y.  47-242:  01-377:  06-173. 
98-19:    120-351:    160-504. 

Hun,   47-628:    80-121. 

App.  Div.  13-182:  21-619:  20- 
613;    39-G07;    44-296. 

Misc.  7-46:  11-447;  10-670: 
lS-37;  19-220;  23-600;  53- 
278. 

N.  Y.  Supp.  32-222;  47-756; 
60-125:  61-1122;  00-756; 
103-192. 

N.   Y.    Super.   64-535. 

ITow.   07-148. 

N.    Y.    Ann.   Cas.    1-221;   2-101; 
4-62,   n. 
1422. 

N.    Y.   91-.S77:   120-851. 

Hun,    SO- 121. 

App.    Div.   44-296. 

Misc.    6.3-278. 

N.    Y.    Supp.   00-756:   108-192. 

X.  Y.  Ann.  Cas.  2-101. 
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1423. 

N.    Y.    120-351. 

Anp.    1)1  V.    21-021  ;    44-240. 

Misc.    5»-278;    77-211. 

N.    Y.    Supp.    47-754;     ioa.192 ; 
i;i7-036. 
1424. 

Hun,   H6-121. 

Misc.    l«-072:   53-278. 

N.   Y.   Siipp.   HKI-192. 

N.   Y.   Ann.   Cas.  2-98. 
142S. 

Misc.    R3-278. 

N.    Y.   Siipp.   103-192. 
1420. 

Hun.  H«-120. 

N.    Y.    Supp.   33-188. 

N.  Y.  Ann.  (as.  2-99. 
1427. 

Hun.    47-628. 

N.   Y.  Ann.   Cae.  4-64. 
142H. 

N.  Y.  52-18.=;. 

Hun.   10-318. 

Abb.    (N.    S.)    14-16. 
^  T.    &  C.   4-681. 
1420. 

N.   Y.    Super.   30-523. 

Barb.   «2-430. 

T.   &   C    3-210. 

I^ns.   7-393. 
1430. 

App.    Div.    83-407. 

Misc.  <i:i-5r»o. 

N.   Y.   Supp.  S2-198;   130-297. 

Wend.    20-410. 

Hin.  7-l.'>0. 
1431. 

N.    Y.    15-575. 

How.    20-418. 
14.32. 

N.   Y.   51-509. 

App.    Dlv.    137-642, 

14:(3. 

Hun.   7S-79. 
1434. 

Hun.   70-142. 

App.    Dlv.   14-.'l2. 

MiRC.    1H-4n5:    32-540. 

N.    Y.    Supp.   07-401. 

N.  Y.   Ann.   Ta.s.   4-90;  8-361. 
SuIhI.    2. 

N.    Y.    45-.«iOS. 

App.    IMv.    14-20. 

Hun,  «rt-448. 

Al)b,    N.    (  .    20-419. 

W\H'k.  ViiT.  2-:i79. 
1430. 

X.    Y.    4.t-:',0.S. 

Hun.   40-432. 
14. IT. 

N.   Y.   17-270:   7.1-430. 

Hun.    lM-0.   35.-»  :   02-157. 

App.    IHv.    41-020. 

N.    Y.    Supp.   30-;{7."). 

Wond.   0-522. 

Wc'^'k.    Mff.   0-277. 

T.   &   C.   4-8S1. 


1438. 

Hun,    70-142. 
1430. 

Hun.  20-564. 

Week.   Dig.   10-128. 
1440. 

N.    Y.    80-634;    128-100;    140- 
387 

Hun.  *78-114. 

App.    Div.    10-387;    33-200. 

N.    Y.    Supp.    135-215. 
1441. 

N.   Y.   102-139. 

Anp.    Dlv.    3:U200. 

Misc.  4<l-286. 

N.   Y.   Supp.   02-518. 
Snbd.   2. 

Hun,   31-525. 
1440. 

N.   Y.  34-235:  56-507;  OO-OIC; 
02-406:    127-315. 

T.   &   C.   5-140. 
1447. 

N.    Y.   50-507. 

Wend.  22-116. 
1448. 

N.    Y.    Super.   33-530. 

Barb.   44-251. 

Wend.    15-248. 
1440. 

App.   Div.    10-387. 

Barb.   66-619. 
1450. 

N.   Y.  2-484:   10-360;   34-235. 

Hun.    2-.542;   32-624. 

App.    Dlv.    10-387. 
1451. 

N.   Y.   34-239. 

Hill,  2-51. 
1454. 

N.   Y.   1*0-217. 
1455. 

N.  Y.  34-235;  62-406. 

Hun.   43-1. 

'i\   &  C.   5-140. 
1456. 

Cow.  7-058. 
1157. 

N.  Y.  2-484. 

Hun,  70-148. 
1458. 

N.   Y.  84-239. 
14<K>. 

N.   Y.  34-239. 
1461. 

N.  Y.  4-553. 
1462. 

N.   Y.  66-507. 
146S. 

N.    Y.   122-322. 
1464. 

X.  Y.  88-600. 
Snhd.  3. 

Uiin.  82-627. 
1  165. 
Snbd.  3. 

Hun.   87-203. 
1468. 

N.   Y.  45-368. 
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1469. 

N.  Y.  66-507. 
1470. 

N.   Y.  56-507. 
1471. 

Hun,   49-157. 

App.    DIv.   89-007. 

N.  Y.  Siipp.  86-609. 

Civ.  Proc.  14-893. 
1472. 

N.  Y.  2-490. 

Misc.  88-652. 

N.  Y.  Sapp.  78-2B6. 

Barb.  42-418. 
1473. 

App.   Dlv.  89-607. 

Mlic.  86-538;  38-662. 

N.   Y.  Supp.  78-255;  86-600. 

Barb.  42H(ia 
1474. 

N.  Y.  2-400:  46.36& 
1476. 

N.   Y.   66-507. 

App.    Dlv.   83-407. 
1478. 

N.   Y.   Supp.  82-198. 
1479. 

N.  Y.  8-138. 
1481. 

Johns.  Ch.  6-235. 
1483. 

Johns.  Ch.  6-285. 
1487. 

N.  Y.  40-124;  45-349;  51-594; 
53-31;  81-43;  90-379;  94-473: 
159-50 

Hun,  37-O07;  61-594;  57-582. 

App.  Dlv.  1-155;  68-14;  82-542; 
W-194;  95-410;  109-7r>C; 
127-40. 

Misc.  45-340. 

N.  Y.  Supp.  30-078:  53-58;  34- 
1043;  74-194;  81-606;  83- 
135;  96-101;   101-627. 

St.  Rep'r.  23-41Z 

Civ.  Proc.  4-344;  5-13;  8-193; 
14-350;   15-417. 

Abb.    N.   C.   22-79. 

N.  Y.  Super.  49-277. 

N.  Y.  Ann.  Cas.  4-318;  6-65,  231. 
Sabd.  1. 

N.  Y.  38-206;  159-57. 

Hun.  20-19;  21-239;  87-511:  62- 

128. 
App.  Dlv.  31-202;   I01-59a 
Misc.  23-728. 
N.  Y.  Supp.  62-980. 
St.  Rep*r.  17-074. 
Civ.  Proc.  7-398:  8-199. 
Abb.   N.  C.  22-74. 
N.  Y.  Super.  49-3;  52-236. 
Snbd.  2« 
N.  Y.  30-581:  63-300:  77-06;  80- 

202;  90-379. 
Hun.  14-168. 
App.  Dlv.  101-598. 
Misc.  31-661. 


Civ.   Proc.  8-196:  14-358. 

N.  Y.  Super.  62-557. 
1488. 

App.  Dlv.  68-14. 

N.    Y.    Supp.    74-194;    84-1009: 
109-67{K 

Barb.  42-435. 

T.  &  C.  (Add.)  1-10. 
1489. 

N.    Y.    14S-182 

Hun,  36-283;  38-140;  46-133;  81- 
240. 

App.  Div.  31-294;  68-14. 

Misc.   40-268;  41-557. 

N.  Y.  Supp.  83-638;  74-194;  81- 
945:  86-115. 

N.   Y.   Ann.  Cas.  6-65. 
1491. 

App.  Dlv.  42-815. 
1492. 

Hun,  79-465. 
1494. 

Hun,  20-44. 

App.  Div.  42-815. 

Misc.  26-291. 

N.    Y.   Supp.  66.4a 

How.  56-308. 
1495. 

N.  Y.  101-13;  129-188. 
1496. 

N.  Y.  101-13;  129-183;  169-100; 
178-415;  186-490;  191-325. 

Hun,  46-603. 

App.  DIr.  1-139;  88-178;  46-592: 
58-186;  79-249;  109-220. 

Misc.  40-471,  548;  43-307. 

N.  Y.  Supp.  56-705;  62-39: 
1497. 

N.   Y.    129-183;    1T8-415;   191- 
326. 

Hun,  76-603. 

App.  Dlv.  1-139;  46-592;  68-180: 
79-249. 

Misc.  39-219;  40-471;  43-306. 

N.  Y.  Supp.  62-89. 
1498. 

Civ.   Proc.  6-886. 
1499. 

N.    Y.   207-571,   573. 

App.   Div.   67-504 ;   81-211 ;  97. 
16;  139-528. 

Misc.   3H-3«:  64-415. 

N.  Y.  Supp.  73-1006:  76-881;  80- 
720;    89-624;    134-465. 

Week.   Dig.   10-654. 
Sabd.  2. 

App.  Dlv.  51-552;  67-505. 

Misc.  29-97. 
1500. 

N.  Y.  167-184;  191-824. 

Hun,  79-611;  81-816. 

App.    Dlv.   5-120;  9-26;  88-167. 

Misc.  5H-3J)9. 

N.  Y.  Supp.  66-704  ;  109-447. 
1501. 

N.  Y.   120-628;  169-484. 

Hun,  26-601. 
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App.  DIr.  28-10;  43-856;  «5- 
167;  125-344;  137-835;  140- 
465;    141-860;    163-872. 

Misc.    11-579;    71-220.    ^^  ^   ^ 

N.  Y.  Supp.  82-806;  «0-lRl ; 
05-801 ;  100-547  ;  126-781 ; 
130-G38. 

N.  Y.  Super.  54-18. 

N.  Y.  08-451;  110-537;  142-182; 

147-235;  162-178. 
Hun,  18-350;  81-240. 
App.  DIv.  16-579. 
Misc.   12-:iS5;  6H-399.       ^^   ^^, 
N.     Y.    Supp.    38-638;    44-641; 

100-447. 

1603.  _      ^.^ 

N.     Y.     106-50:     110-537;    129- 

183;   142-182:  152-182. 
App.  Dlv.  32-142. 
N:  Y.  Supp.  10}>-447. 

1604 

N.'y.  65-411:  118-476:  160-390. 

App.  Div.  20-227;  27-417;  62- 
103. 

N.  Y.  Supp.  50-825. 
1606. 

N.  Y.  118-476. 

Hun.  43-371. 

App.  Div.  20-228;  03-565;  135- 

MIsc.  ■  47-239 ;    67-421. 
1507. 

N.   Y.  106-185;  110-647. 

Hun,   66-39. 

App.  Dlv.  20-229. 
1508. 

App.  Dlv.  4-318. 
1500. 

N.   Y.  64-27, 
1511. 

App.  Dlv.  27-417. 
1512. 

Misc.   11-650;  27-24^ 

1513. 

Misc.    11-650;  27-240. 
1514. 

Misc.   11-650. 

N.  Y.  Supp.  32-796. 
1515. 

N.  Y.  111-265. 

Hun,   70-511. 

App.    Dh.    36-280. 

N.  Y.  Supp.  55-249. 
1516. 

Misc.    12-386. 
1510. 

Hun.  82-394. 

N.  Y.  Supp.  110-175;  131-37. 

App.    Dlv.   134-846;    140-918. 
1520. 

Hun,   82-394, 

1522. 

App.     Dlv.     84-378:     137-400. 
N.    Y.    Supp.    121-718. 


126-673; 


1523. 

App.    Div.    187-400. 
rf,   Y.  Supp.   121-718. 
1624. 

N.  Y.  126-886. 

Hun,  65-572.  ^^ 

App.  Dlv.  12-114;  61-173;  126- 

%73;    137-468. 
Misc.  16-479 :  27-5  ;  ^7»-^. 
N.  Y.   Supp.  70-447;  121-884. 
1626. 
N.    Y.     14-88;    70-260;     00-238: 

136-336;      188-638;      148-294; 

186-490 
Hun,     41-405;     76-159;    80-507- 

87-370;    00-180.     ^^  ^^^      ^^ 
App.    Dlv.    7-402;    24-345;    81- 

217;    55-166;    93-236;    109- 

219;   117-485;    126-573;    128- 

687;   133-45.  ^^  „^ 

Misc.    16-479;    46-471;    44-27; 

70-64 
N.  Y.  Supp.  48-675:  62-536;  54- 

287;    66-922;    87-742;    89-704; 

102-792;  140-500. 
Civ.  Proc.  10-46. 
Abb.  N.  C.  29-300,  318. 
N.  Y.  Ann.  Cas.  5-889. 
1526. 
N.  Y.  90-28a 
Hun,  34-560, 
App.     Dlv.     107-614; 

137-468. 

N.   Y.   Supp.   121-930. 
1620. 

N.  Y.  Supp.  94-690. 
Misc.  79-64. 

N.'y.   101-113;   178-415;    191- 

326;    100-412. 
Hun,  51 -U9;  76-603. 
App.    Dlv.    46-592;    68-186;    79- 

250;    116-96;    126-664;    162- 

Misc.  40-471:  65-366. 

N.  Y.  Supp.  62-39;  79-937:  lOO- 

641;  111-231;  119-847:187- 

402. 
1632. 
N.  Y.  117-520:  129-17;  137-119; 

148-152;    186-490:    190-412. 
Hun,     22-490;     42-638;     63-324; 

72-18.^  291;  74-416. 
App.    Dlv.     7-276;     18-173,    312: 

21-141:    29-519;    36-507:     39- 

105,  306;  48-372;  68-445;  Gl-1; 

77-270:      116-898;      121-270; 

126-130;  139-658. 
Misc.     10-25:      16-150:     20-246: 
•  27-296 ;  41-207 ;  42-256  ;  4»- 

288:   64-458;   63-655;   64-580; 

60-268;  71-274;   73-130,   450. 
N.  Y.  Supp.  47-450;  66-963:  6H- 

438:    63-269:    60-223;    70-163: 

117-276;     124-380;     126-729; 

127-167;  130-870. 
Civ.  Proc.  16-436. 
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Abb.  N.  G.  81-471. 

N.  Y.  Saper.  69-27. 
1B88. 
Hun.    4D-502;    79-292. 
App.    DlY.    8-378;    21-141;    29- 

519;     86-207;     68-446;     12i»- 

834;    188-858. 
Mtoc.    20-246;    28-548;    41-207; 

42-256. 
N.  T.  Sapp.  47-450;  62-260;  66- 

890;  112-1106. 
Civ.  Proc.  16-486. 
Abb.  N.  C.  31-471. 
1684. 
App.  DlY.  68-446. 
Ml8C.   42-10. 

N.  Y.  Supp.  69-228;  86-626. 
1686. 
N.  Y.  183-61. 
Hun,  84-188. 
St.  Bep'r.  11-274. 
1687. 
N.    Y.    187-119;    148-149;    149- 

237. 
Hun,     22-490;     23-431;     43-270, 

420;    61-209;    82-235;    88-391; 

89-36a 
App.    DIv.    29-617;    39-106;    40- 

£37;    116-575;    122-485;    132- 

178;    189-659. 
Misc.  89-364  ;  63-114. 
N.  Y.  Supp.  81-230;  84-818;  61- 

134;     62-260;    69-204;     100- 

578;   124-380. 
N.  Y.  Ann.  Cas.  2-118,  420. 
1688. 

N.  Y.  178-95. 

Hun,  88-366;  48-249;  88-394. 

App.    DiT.     2-560;   4-284;     6-79; 

».312:    21-141;    29-169;    48- 

373;    62-457;    89-170:    96-36; 

128-53  ;     180-180 ;     144-243  ; 

161.ni 
Misc.    30-18:    33-161.    438:    84- 


441;   119-749;   124-564;  129- 
43;    181-795;    189-676. 

N.  Y.  Super.  69-27. 

N.  Y.  Ann.  Cas.  2-113. 
1689. 

fiun,  88-366;  43-249;  82-287. 
App.  Dlv.  21-629;  48-373;  ISO- 
ISO. 
MLbc.  28-806. 

N.  Y.   Supp.  47-303;  63-269. 
1640. 

N.  Y.  178-96. 
Hun,  43-249. 

DlT.   40-96;   89-170;    101- 


^?&). 


Misc.  16-149;  42-633. 
N.   Y.  Supp.  86-766. 
1641. 
MitfC  8-606. 


1642. 

N.  Y.  126-370;  173-93. 

App.  Dlv.  39-421;  89-170;   139- 

658;  141-526;   164-945. 
N.  Y.  Supp.  86-766;  124-380. 
Misc.  47-21. 
1648. 

N.    Y.    187-119;    171-176;    173- 

95. 
Hun,    60-292;     77-428;    82-238; 

88—392 
App.    DIv.    33-443;    39-106;    40- 

257;  61-1;  66-308:  71-204;  7.3- 

109;     76-26;      89.169,      171; 

109-243;  163-558. 
Misc.  8-474;  38-652;  48-522. 
N.  Y.  Supp.  84-813:  61-994;  70- 

168;     76-706;     78-255;     86- 

766;  138-910. 
N.   Y.  Ann.  Cas.  2-118. 
1644. 
N.    Y.    120-590;    187-126;    143- 

849;  149-237;  178-95;  181-119. 
Hun,    62-532;    88-392;    89-867. 
App.     Dlv.    7-274;    61-588;    62- 

260;    89-171;    98-268;    108- 

306. 
Misc.   80-821;   81-7;  69-214. 
N.  Y.  Supp.  63-457;  64-651;  6lfr- 

207;     70-1122;     90-616;     119- 

543;    126-717;    128-842. 
1646. 

N.  Y.  142-453;  181-119. 
App.   Dlv.  71-204;  98-268. 
N.  Y.  Supp.  76-706;  90-516. 
1646. 
N.  'y.    109-495;    117-520;    142- 

453. 
Misc.  71-286 ;  73-452. 
App.  Dlv.  18-173;  40-96;  71-204; 

101-195;   13,3-516. 
N.   Y.  Snpp.  46-768;  67-568;  76- 

706;    91-912;    117-673;    130- 

115. 
1647. 

App.    Dlv.    189-608. 
1664. 

App.  Dlv.  18-174. 
1666. 

St.   Rep'r.  28-574. 
1667. 
N.  Y.  78-355:  101-172;  102-167: 

107-545;  117-521. 
Hun,     48-252;     46-212;     49-502; 

88—893 
App.  Dlv.  84-70;  111-617;  129- 

452. 
Misc.  73-452. 

N.  Y.  Supp.  63-1068;  98-7a 
Civ.  Proc.  16-447. 
N.  Y.  Super.  64-247. 
N.  Y.  Ann.  Cas.  2-128. 
Subd.  1* 
N.   Y.  137-126. 
App.  Dlv.  89-423. 
St.  Rep'r.  60-172. 
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Snbd.  a. 

N.  Y.  100-490. 

St.  Rep'r.  14-64;  16-697. 
Snbd.  8. 

App.  DlT.  111^17. 
1568. 

App.  Dlv.  78-18. 

App.  Dlv.  20-17a 

Misc.  3T-Sa2. 

St.  Repr.  3-163. 
1560. 

App.  Dlv.  80-886. 

N.  Y.  Snpp.  55-870. 
1561.  _ 

App.  Dlv.  45-496;  78-665. 

MlBC.   28-558;  74-38. 

N.     Y.     Snpp.    61-600;    80-126; 
133-733. 
1562. 

N.   Y.  55-442. 

App.  Dlv.  45-496;  e«-87;  78-605. 

N.     Y.     Supp.    61-600;    70-924; 
80-126. 
1563. 

App.  Dlv.  84-70:  4<>-97.    ^^  ^^. 

N.    Y.     Supp.    63-1067;    flMr-56S; 
61-600. 
1564. 

N.  Y.  184-875. 

App.    Div.    40-07;  45-497. 

N.   Y.   Supp.   57-568;  61-600. 
1565. 

App.   Dlv.  40-97;  45-497. 

N.  Y.   Snpp.  57-663;  61-600. 
1566. 

App.   Dlv.   40-97. 

N.  Y.  Supp.  57-563. 
1568. 

MlBC.   88-121. 
1560. 

App.   Dlv.  8-320. 
Misc.  48-317;   71-286. 
1,^70. 

N.   Y.    Supp.    110-749;    136-278. 
App.   Dlv.    135-706. 
Misc.  73-452. 
1572. 
App.   Dlv.  19-223:  24-328. 
N.  Y.  Supp.  46-877. 
1676. 

App.  Dlv.  25-146. 

1577.  .  ^      ^^„ 

N.    Y.    101-172;    102-165;    142- 

545 
Hun.*    46^212;     48-502;     62-29; 

70-140;    8S-393. 
App.    Div.    17-322;    2«^-146:    39- 

&;     46-08;     45-157;     78-605; 

111-017;  129-452;  13.S-510. 
N.  Y.  Supp.  hi«-12G;  08-7G;  117- 

573. 
Civ.   Proc.   15-436. 
N.  Y.  Ann.  Cas.  7-75,  80. 
1578. 


1579. 

N.  Y.  190-389. 

Hun,  43-22;  62-29;  04-59a 

App.   Dlv.  45-157. 

N.  Y.  Supp.  6C^.1089. 
1680. 

N.  Y.  142-545. 

Hon,   48-22;  62-29;  64-599. 

Misc.  27-447. 
1681. 

MlBC.  7-393. 

Civ.  Proc.  28-878. 
1582. 

N.  Y.  124-500;  173-326. 

Hun,  58-407;  65-176. 

App.  Dlv.  19-222;  168-288. 

St.  Rep'r.  86-468;  46-877. 
1583. 

N.  Y.  Supp.  131-815. 

App.  Dlv.  146-451. 
1687. 

App.  Dlv.  18-178. 
1589. 

Hun,  60-199. 

App.  Dlv.  64-608;  71-204;  146- 

Misc.  'l«-529;  27-610. 

N.  Y.  Supp.  66-1000;  111*281. 
1880. 

App.  Dlv.  70-186. 
1504. 

N.  Y.  190-S39. 

App.  Dlr.  117-409. 
1595. 

N.  Y.  Super.  58-87. 
1586. 

N.    Y.    178-223;   200-83. 

Hun.  31-634. 

App.  Dlv.  90-46;  llS-21. 

N.  Y.  Supp.  86-592. 

Week.  Dig.  18-389. 
1607. 

N.  Y.  71-474;  178-228. 

Hod,  80-N558. 

App.   Dtv.  80-48. 
5l8C  61-467. 

N.  Y.  SOpp.  88-108:  86-«08. 
1699. 

N.  Y.  7-201. 
1600. 

N.  Y.  67-400. 

Hod,  54-849. 

App.    Div.   56-806,  312;   80-26S; 
129-558. 

N.  Y.  Supp.  80-241;  I13-1052. 

N.  Y.  Ann.  Cm.  8-687. 
1601. 

N.  Y.  Supp.  113-1062. 

toos. 

App.  DlT. 
1G0<». 
App.  Dlv.   1«1-516. 


App.  Dlv.  78-605. 
N,  Y.  Supp.  80-126. 


App. 

Hun,  II-6I61 

1607. 

N.  Y.  7-201. 
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App.  Dlv.  128-189. 

S:  \.  8mpp.  tl»-678.     • 

Hun,  41-486. 
App.  Div.  129-656. 

i0ia,  ^  _ 

N.    Y.    59-547;    l#»-4«. 

App.    Dlv.  42-406;   78-13. 

St.  RepT.  0-531. 
1014. 

N.   t.   1*9-46.^ 

App.  Dlv.  45-6W. 
1017. 

N.  X.  188-425. 

Hun,  14-572. 

App.  Div.  04-509. 

N.  Y.  Supp.  72-3aft. 
J1018. 

App.  Dlv.  04-509. 

N.  Y.  Supp.  72-980. 
1«U>« 

N.  Y.  188-472. 

Hun,  42-192. 

Misc.  32-288. 


Hun,  84-809. 
1024* 

App.  DlT.  18-813 ;  144-683, 

N.   Y.   Supp.   129-««86. 
1026. 

App.  Dlv.  144-688.     ^        ,^^^^ 

NT.  Sapp.   111-525;   ia»^86. 
1020. 

N.  Y.  184-128;  150-184. 

Hun,  01-442,  487. 

App.    Dlv.    49-166;   54-136,    57- 
1%6 ;  lW-110. 

Misc.  81-521. 

N.   Y.  Supp.  00-4U;  08-188. 

Olv.  Proc  14-88. 

1.0Bf7 

N. 'y,   63-280;   198-33. 

Hun.  66-176;  01-497. 

App..   Dlv.    107-109;     111-477; 

117-409;    185-416;    144-402; 

160-128. 
Misc.    33-364;    41-817;    60-411; 

02-82 
N.    Y.    *Supp.    08-577;   i^^lOg?? 

97-913;      114-918;      119-921; 

189-291. 
St.  Rep*r.  82-322. 
Civ.  Proc.  11-439. 

Soticl.  U 

N.    Y.   77-512;   78-239    414;  88- 

434:    91-302;   95-262;   185-275; 

108^17. 
App.     Dlv.     107-113;     111-476, 

419;   150-126. 
8t.  K^'r.  41-293;  47-491. 
Abb.   N.   C.  29-298. 
N,  Y.  iSupp.   184^04. 


N.  Y.  126-680;  172-88. 
Hon,   81-3901, 


App.  Dlv.  80-148;  49-398*'  «I- 
483;  WMW;  »«-T«;  77-822; 
84-74;  107-<f09;  Wl»-B16}  111- 
476;  128-468;  141^268;  15<>- 
126;    154-226. 

Hfiflc.  l»-56;  19-56;  84-331;  41- 
319;  02-82;  08^40. 

N.  Y,  Bnpp.  8I-l«h  07-1062; 
09-607;  78-440;  79-203;  80- 
977;    »0»-564;     97-913;     112- 

855;  114-918;  1  tfr^?Si  ^ 
992;   184-704:   186-1085. 
St.  RepY.  S0-«. 
N.  T.  Super.  54-400. 
1029. 

App.   IMv.   67-183;  77-82»;  110- 

415;    122-276;    141^.858. 
Mita.    84^31;    79MI67. 
N.  Y.  Supp.  47-733;  O9-80T;  79- 

23S:  tOl-832;  100»4>7e, 
St.  Rep't.  TO-470. 
1030. 
N.  Y.  188-456;  17a,88. 
Hun,  09-418.  4ia 
App.  Dlv.  81-74. 
N.  Y.  Supp.  36*076;  07-1062, 
St.  R^p'r.  7O-4T0. 
l^lOl. 

Misc.  22-372. 
1032.  .      .^ 

N.   Y.   182-434;   U«5-312;i  i>94- 

M8. 

Hun,  87-262;  40-382L 

App.    Dlv.    8-573;    1©-316;    17- 

ai;    21-580;    TO-175;    85^ik294; 

98-262:  98-207;  l-«'-4(»:  188- 

639.    541;    184-839;    l»5-738; 

Misc.  '141301 :  88-1^;  89*^212; 
00-639:    09-320. 

N.  Y.  Supp.  48*368;  87-747;  90- 
582;  118-302;  119-713,  901, 
942.  ^_ 

Iff.  Y.  Ann.  Cfls.  2*'222. 
1083. 

N.  Y.  78-256. 

Hun,  70-97.  ,. 

App.  Div.  102-392. 

Misc.  31-521. 
1084. 

How.  Pr.  IM-at. 
1036. 

How.  Pp.  54-129. 
1030. 

Hun,  15-511;  17-624. 

Misc.  20-453. 

N.  Y.  Supp.  57-592. 
1037. 

T^.  Y.  19-448. 

Hun.  10-14. 

App.   Dlv.  41^52. 

Misc.  11-170:  20-458. 

N.  Y.  Supp.  57-592. 
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N.  Y.  114-86;  132-106;  186-10; 
142-378;  156-447;  185-888; 
2OO-107;    201-111. 

Hun.  68-563;  78-382. 

App.  DIv.  1-272;  16-24;  22-312; 
26-340;  28-373;  60-350;  62- 
617;  63-261;  67-856.  574;  68- 
119;  86-470;  90-455 ;  106- 
414;  110-013;  116-401;  116- 
243;  122-867;  127-771;  128- 
828:  130-218;  132-146:  133- 
205,  508;  188-4;  146-716; 
141-11 ;  146-507  ;  148-312  ; 
161-143,    740;    18^578. 

Misc.     13-531;    17-416;    28-178; 

27-367;  84-701;  88-567;  89-43; 

42-360;    64-151;   66-148;   62- 

388;     64-589;     T8-417;     78- 

057. 

N.  Y.  Supp.  44-126;  46-649;  47- 
940;  61-138.  1100;  63-1068;  74- 
244;  78-74;  83-465;  86-769; 
06-1002;  100-007;  101-558; 
106-880;  lOT-835:  109-929; 
112-177.  1041:  116-889:  117- 
488;  118-156;  121-167;  126- 
677  ;  129-715  :  130-1082  ; 
131-727;  188-83;  136-1084; 
136-98,  837;  188-23;  140- 
380 

St.  Rcp'r.  23-196. 

OlT.  Proc.  63-327. 
16»9^ 

N.     Y.     49-78.     266;     182-106; 

201-11. 
Hnn.   48-106:   78-382. 
App.    Div.    26-615:    68-116;    81- 
^7;    128-828:    132-146;    133- 
205.  598:  13S-4  ;  141-9;  144- 
700;    148-312;    161-148. 
Misc.       17-416;      23-178;      62- 

387;    78-557. 
N.  Y.  Sopp.  29-181:  45-649;  74- 
244  ;    81-431  ;    96-1002  ;    106- 
880:    112-1041;    115-800;    116- 
389:  117-485;  118-156;  133- 
33  :  138-1084  ;  189-1095  ;  140- 
380. 
St.  Rep*r.  29-123;  87-564.  941. 
Sabd.  2. 
N.  Y.  114-258. 
App.   Dlv.  26-340. 
Misc.   27-366. 
N.   Y.   Supp.  68-8G2. 
Snbd.  8. 

N.   Y.   128-678. 
App.   Dlv.   16-24. 
Alisc.  54-151. 
St.   Rep'r.   30-43;  35-606. 
1640. 
Hun,  78-382. 
App.   DlT.  68-110;  138-4;   161- 

143 
Mlsc*  17-416;  2T-868. 
N.    Y.    Supp.    74-244;    96-1002; 
135-1084: 
1641. 

N.   Y.   201-11« 


63- 


74-244:    96-1002; 
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App.  *Diy.    16-24;    60-35S; 

270;    68-116;    116-245; 

4;    161-143. 
Misc.  17-416. 
N.    Y.    Supp.    74-244;    96-1003; 

185-1084. 
1642. 

N.  Y.  201-11. 

Hun. '78-382. 

App.    Div.    28-378:   60-3S3: 

270;    68-116;    116-243;    : 

4 ;    161-143 ;    168-579. 
Mlac.  17-416. 
N.    Y.    Supp.    74-244;    101-553 ; 

185-1084. 
1643. 
Hun.  78-382. 
App.  Diy.  53-270;  68-116;  188- 

4;    151-143. 
Misc.   17-416. 
N.    Y.    Supp.    74-244;    96-1002; 

136-1084. 
1644. 
Hun.  78-382. 
App.  Diy.  68-270;  68-116;  188- 

4;  161.143. 
Misc.   17-416. 
N.    Y.    Supp. 

136-1084: 
1646. 
Hun.  78-38Z 
App.    Diy.    50-353;   68-116;    86- 

470:   116-245;   132^146;   188- 

4;   i51-143. 
Misc.  17-416  ;  68-429  ;  73-58. 
N.  Y.  Supp.  63-1068:  74-244;  88- 

466;    96-1002:    113-655;    116- 

389;  135-1084. 
1646. 
Hun,  78-382. 
App.   Div.   62-617;  68-116; 

68  ;     116-243 ;     188-4 ; 

148. 
Misc.   17-418. 

N.    Y.    Supp.    74-244;    96-1002; 
135-1084. 
1647. 
Hun,  40-239. 
App.  Diy.  68-116;   188-4;   151- 

143. 
Misc.  17-416. 

N.    Y.    Supp.    74-244;    96-1002; 
135-1084. 
1648. 

App.  Diy.  68-116;   188-4;   161- 

143. 
Misc.  17-416. 

N.  Y.  Supp.  74-244;  96-1002. 
1649. 
Hun.  40-239. 
App.   Diy.  68-116;  188-4;   161- 

143 
Misc.'  17-416. 
N.    Y.    Supp.    74-244;    96-1008; 

135-1084. 
1650. 

N.  Y.  186-10:  166-07. 


106- 
161- 


^ 
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.^j.  DIv.  50-352;  68-119;  85- 
^70;  186-696;  188-4;  161- 
143. 

Misc.  17-416;  27-367;  64-161. 

N.    Y.    Supp.    74-244;    96-1002; 
129-715;    136-1084. 
1661. 

N.  y.  70-147. 

Hnn.  46-6. 

App.    Dlv.  64-6. 

Misc.   11-123;  16-106. 

N.  Y.  Snpp.  32-821;  71-686i 
1662. 

N.   Y.   25-252. 

Hnn,  46-6. 

App.   Div.  94-661;  119-926-     ' 

N.  Y.  Supp.  104-651. 
1663. 

N.  Y.  68-18B. 
1664. 

N.   Y.   70-147. 
1666. 

Hun,   46-6. 

App.  Div.  100-389;  119^48. 

Misc.    11-121. 

N.   Y.    Supp.  104-45. 
1666. 

App.   DIv.  119-925. 
1667. 

App.  Dlv.  96-193 :  119-926. 
1668. 

App.   Dlv.   119-926. 
1669. 

App.  Dlv.  98-360. 

Misc.  11-123. 

N.  y.  Supp.  90-268. 

N.  Y.  Ann,  Cas.  4-23. 
1660. 

N.    Y.    63-568;  80-212;    106-310. 

Hun,  60-456. 

App,  Dlv.  7-319;  76-253:  78-aW; 
82-605  :  96-132  ;  104-228 ; 
122-119. 

Misc.  16-610 ;  46-433  ;  r2-278. 

N.  Y.  Supp.  106-606 ;  131-56. 

Civ.  Proc.   16-81. 
1661. 

N.  Y.  76-470. 

Hun,  22-60. 

App.  Div.  76-253;  104-228. 
1662. 

Hun,  18-274;  19-272. 

App.  Dlv.  67-245;  76-253;  96- 
132;  103-132;  104-228;  122- 
119 

N.  Y.'Supp.  68-157;  89-74;  106- 
606. 

St.  Rep'r.  7-203. 

N.  Y.  Ann.  Cas.  9-299. 
1663. 

App.  Dl^.  76-263 ;  10S-18S. 
1666. 

N.  Y.  130-360. 

Hun,  88-557. 

App,  Dlv.  61-99;  94-557,  561; 
124-298.  649. 

Misc.  63-137. 


N.    Y.    Supp.   64-844;    102-454; 

108-852. 
N,  Y.  Super.  57-509. 
1666. 
Hun,  63-468. 
App.   Dlv.   40-16;   71-264;   186- 

906. 
N.   Y.'  Supp.   76-706. 
1667. 

N.  Y.   191-328. 

Hun,  73-269. 

App.     Div.    3-330;    4«j^;    8-3-1: 

12-616;    30-97;     40-16;    46-2: 

62-584.    593:    106-154 ;    109- 

892  :  136-190  ;  145-604. 
Misc.  66-161. 
N.  Y.  Supp.  61-210 ;  66-819  ;  96- 

272;     105-68;    107-406;     120- 

842;  189-403. 
St.  Rep'r.  28-474. 
1668. 

N.  Y.  101-328. 

Hun,  86-184;  46-888. 

App.  Dlv.   4-456;  80-97;  4S-2 ; 

106-154;    109-892;    136-190; 

145-604. 
Misc.  36-519 ;  66-161. 
N.    Y.    Supp.    61-211;    73-1071; 

96-272;  105-63;  107-406;  120^ 

342;  130-408. 
St.    Rep'r.   16-55;  44-486. 
Snbd.  1. 

N.  Y.  161-525. 
Hun.   78-269. 
App.  Dlv.  3-333. 
Snbd,  2. 

App.  Dlv.  62-584. 
Misc.  6-65. 
St.   Rep'r.  36-88a 
1669. 
N.  Y.  73-529  ;  136-638 ;  191-328. 
App.    Div.    43-576;    60-436;    66- 

498;  128-524;  146-476. 
Misc.    16-322;    33-609;    68-38; 

72-29. 
N.  Y.   Supp.  48-777:   64-60:  65- 

670;    81-500:    92-127:     108- 

1031 ;     107-1107  ;     128-1091 ; 

131-265. 
St.  Rep'r.  2-689. 
1670. 
N.    Y.    118-358;    124-114;    136- 

669;  189-61. 
Hun,  46-516.  • 

App.    Dlv.    5-310;   7-81;    16-414; 

48-197:    47-167;    66-890;    62- 

538;    67-489;    78-691;    106- 

553;    108-302;    111-276;    118- 

58,    408;    114-796;    117-126; 

119-517;    121-261;    122-398; 

123-529;     126-380;     127-571; 

128-92:      181-679;      136-454; 

140-149;   144-334. 
Misc.     14-301;     22-371;     27-331, 

078:    44-25;    57-147;    60-542, 

577;  64-467. 
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N.  Y.  Stopp.  58-721;  69-844;  6T- 

772;  71-82;  73-890;  89-717; 

95-724;   97-619;   99-418;    100- 

206;    102-334;    104-174,   860; 

105-676;    107-749 ;    108-249; 

109-726:    114-437,   470;    11«- 

113;    119-942;  121-126;   124- 

1077. 
St.   Rep'r.    12-652. 
N.  Y.  Ann.  Cas.  2-212;  9-82,  n. 
1671. 

N.  Y.  122-485. 

Hun,  79-403. 

App.  Dlv.  3-153;  17-150;  22-93: 

47-157 :        98-297 ;        109-589 ; 

111-238,     538;     113-59,     60; 

117-510;    131-100.    679;    134- 

839;    140-149;    144-334  ;  154- 

161. 
Misc.  14-85 ;  60-56  ;  61-79  ;  67- 

147;   04-467. 
N.  Y.  Supp.  29-798:  47-800;  90- 

682;   96-402;   97-668,   943;   99- 

162;    100-299;   107-749;    116- 

245;    116-113;    119-749,    942; 

124-1077 ;       128-1055 ;      187- 

705,    714;    188-921. 
St.   Rep'r.   14-61:  36-538. 
App.   Div.    135-706. 
Snbd.  8. 

App.   Div.    135-706. 
1672. 

App.    Div.    3-l.'')3:    47-157;    131- 

679. 
N.    Y.    Supp.    116-115;    119-749. 
now.  62-S97. 
1673. 

St.  Rep'r.  1-628. 
1674. 

N.   Y.   124-400. 

Hun,  51-199. 

App.    DiT.     10-37;     48-197:    56- 

891;     98-235;     111-279;     114- 

706:   121-261:  12.^-450;  124- 

99;   125-381:   181-126. 
Mlfc.     11-536;     28-79:     27-881: 

84-481;     44-26;     60-554;     64- 

467. 
N.  Y.  Supn.  29-790:  44-453;  56- 

690;     58-72;     50-344:     69-904; 

87-742;   88-717;   97-619;    100- 

205;   104-8.-»0;   105-676 ;  108- 

855,  363;  115-260. 
1676. 
App.  Dlv.  21-680;  46-210. 
N.  Y.  Siipp.  4R-.%8;  88-502. 
Civ.  Proc.  19-378. 
1676. 

N.  Y.  77-208. 

App.     Dlv.    9-284:    28-106:    49- 

167  ;  54-184  ;  60-83  :  105-329. 

N.  Y.  Supp.  63-115  ;  69-778  ;  94- 

178. 
Week.  Dig.  21-90. 


1678. 

Hun,  26-46a 

App.     Dlv.    14-82;    31-314;    4»- 

167;    69-505:    169-540;    liSl- 

796:  128-515. 
Mi9C.    18-136.   404:     26-210:    82- 

540;  35-450;  45-514;  53-427. 
N.  Y.  Supp.  53-624  ;  67-460  ;  •«- 

566;   112-788. 
Civ.   Proc.   19-381. 
How.  61-225. 
Daly,  16-831. 

N.  Y.  Ann.  Cas.  4-08;  8-361. 
1679. 

N.    Y.   41-182;  44-237;   161-580. 

Hun,  ao-537. 

App.    Dlv.    16-606:    18-216;    89- 

163. 
Misc.  88-186;  68-329. 
N.  Y.  Supp.  85-778. 
1680. 

N.  Y.  70-147;  152-177. 
1681. 
N.  Y.  180-860. 


App.   Dlv.  40-16. 
msc.  53-372;  64-58. 


1682. 

Hun.  88-556. 

App.  Div.  89-405. 

N.  Y.   Supp.  .^4-848:  85-089. 

N.  Y.  Ann.  Qis.  2-199. 
1686. 

N.   Y.  64-417;  114-38. 

Abb.  N.  C.  17-425w 

T.  &  C.  1-91. 
1688. 

N.  Y.  7-200. 
1689. 

App.  Div.  78-445;  126-664. 

Civ.  Proc.  14-337. 
1690. 

N.   Y.   88-552:   166-444. 

App.   Viv.   151-286. 

niin,  87-402;  88-20. 

MlBC.    8-74;   9-632. 

N.  Y.  Supp.  28-596;  64-500. 

Civ.  Proc.  8-104. 

Week.  Dig.  22-109. 
Svbfl.  1. 

N.  Y.  72-614;  80-889. 

Hun,  81-307. 

Misc.   7-199. 

St.  Rep'r.  29-776. 
Sabd.  8. 

N.   Y.   140-595;  157-690. 

Hud,  80-222:  92-262. 

App.   Dlv.   16-681. 

Misc.  6-287;  16-U. 

N.    Y.    Supp.    36-613;   44-774. 

St.   Bep'r.  51-117;  53*77. 
1691. 

N.  Y.  123-132,  617. 

Hun,   56-403. 

MlHc.  28-706;  89-846. 

N.  Y.  Supp.  52-71 ;  97-1000. 
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1608. 

CiT.  Proc.  8-451. 
1684. 

Misc.  a9«279. 
1695. 

N    Y    44—445 

App.'  Dlv.    26-615:    SO-508:    53- 
96 

Misc.     18-.661:     26-411:     20-280: 
38-443:   36-159:   37-48. 

N.  Y^  Supp.  50-206:  55-559:  66- 
3951  65-732:  68-502;  74-802. 

St.  Rep'r.  41-448. 

Civ.  Proc.  8-451. 

Abb.  N.  C.  22-158. 

Week.   Dig.    11-454. 

N.  Y.  Ann.  Cas.  6-ia 
Svbd.  1. 

N.   Y.  58-431:   114-40. 

App.  Dlv.  1-623;  8-375. 

MUc.  2-252. 

Daly.  16-456. 
Svbd.  2. 

N.  Y.  70-492:  122-465. 

Abb.  Dec.  8-35. 
Sabd.  4. 

N.  Y.  80-339. 

Hon,  7-374;  81-307. 

Misc.  7-199. 

St.  Rep'r.  2»-775. 
Siibd.  6. 

App.  Dlv.  31-12. 

Misc.  16-174. 
1606. 

N.  Y.  Ann.  Cas.  6-16. 
1697. 

N.  Y.  Ann.  Cas.  6-16. 
1698. 

Hun.   42-557. 

St.  Rep'r.  8-177.     ^ 

N.  Y.  Ann.  Cas.  6-16. 
1699. 

App.   Dlv.  81-12. 

B^ac.    26-555;    46-406;    48-335. 

N.    Y.    Supp.    52-235;    92-574; 
95-585;    13O-1037. 

Civ.  Proc,  6-253. 

N.  Y.  Ann.  Cas.  6-16. 
1700. 

N.   Y.  50-352;   70-208. 

App.  Dlv.  67-84. 

Misc.     15-479:     19-220;    24-530: 
27-175. 

N.  Y.  Supp.  44-273;  58-382;  78- 
580. 

N.  Y.  Ann.  Cas.  6-16. 
1701. 

N.  Y.  Ann.  Cas.  6-16. 

170S. 

N.   Y.  128-132.  517. 
App.   Dlv.  95-409. 
Misc.  24-65«. 
N.  Y.  Ann.  Cas.  6-16. 
1708. 

N.  Y.  123-132.  517. 

App.    Dlv.   31-12;    155-94. 


•  Mlw.  46-406.      ^  ^^ 

N.  Y.  Ann.  Cas.  6-16. 
1704. 

N.    Y.    74-11:   102-807;   119-206. 

Hun,    10-449:   4»-55T. 

App.      Dlv.      26-172;      1O6-109; 
156-94. 

Misc.    15-479;   38-542;   43-368; 
48-355 

N.  Y.  Supp.  49-867;  94-559. 

St.  Rep'r.  32-418;  34-69;  67-580. 

Civ.  Proc.  9-412. 

Abb.   N.   C.  22-152. 

How.  59-467. 

N.  Y.  Ann.  Cas.  6-16. 
8abd.  1. 

Misc.   6-475. 
Snbd.  2. 

Hun.  42-558:  69-446. 

App.   Dlv.  81-12. 

Misc.  9-213;  30-157. 

N.   Y.  Supp.  72-1066. 

St.  Rep'r.  29-492:  52-632. 

Civ.  Proc.  11-66. 

Abb.   N.   C.  22-156. 
1705. 

Hun,  53-516;  69-447. 

App.   Dlv.   26-173. 

Misc.    16-563. 

How.  69-467. 
1706. 

App.    Dlv.   31-12;   67-82. 

Misc.  24-555. 

N.  Y.  Supp.  73-580. 

How.   69-467. 
1707. 

App.   Dlv.  67-82. 

N.  Y.  Supp.  73-580. 
1708. 

N.   Y.  Super.  50-458. 
1709. 

N.    Y.    73-45;   143-398:    154-565. 

Hun.  83-207. 

App.  Dlv.  1.3-180:  61-195:  69- 
396;  85-84;    116-486. 

Misc.  8-618;  10-220;  25-430;  44- 
5iil. 

N.  Y.  Supp.  44-273:  54-936:  38- 
283  ;  70-520  ;  74-991 ;  00-130 ; 
137-536. 

N.  Y.  Ann.  Cas.  2-235;  4-60. 
1710. 

N.    Y.    73-45;   143-.348:    154-5C5. 

Hun.    83-207:    92-20. 

Appw  Dlv.   13-180;  61-195. 

Ml«c.  19-220. 

N.  Y.  Supp.  31-598;  58-283;  70- 
520. 

N.  Y.  Ann.  Cas.  4-60. 

1711. 

App.  Dlv.  13-180. 
Misc.   10-220:   77-211. 
N.  Y.  Supp.  44-278;  137-53$. 
N.  Y.  Ann.  Caa.  4-60. 
1712. 
Hun,  69-446. 
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Misc.    e-476;    18-061;    26-458; 

54-62. 
1T14. 

App.   Div.   llS-768. 

Civ.  Proc.  15-14. 
1717. 

N.  T.  119-298. 

App.  Div.  12-174. 
1718. 

Hun,  88-20. 

App.    niv.    12-175;    78-445. 
N.  Y.  Supp.  33-82L 
1719. 

Hun,  35-68. 
App.  Div.  55-357. 
Misc.  20-374. 
N.   Y.   Supp.  56-210. 
1720. 
N.   Y.  124-148. 
Hun,  88-20, 

App.  Div.  ^7-372;  94-535. 
Misc.   48-355. 
N.  Y.  Supp.  88-13. 
Civ.  Proc.  15-193. 
1721. 
Hun,  81-529.  563:  48-449. 
App.   Div.  4S6-457;  67-130. 
Misc.  20-4,  823;  30-598;  33-283; 

84-64. 
N.  Y.  Supp.  59-439;  62-797;  74- 

390. 
Civ.  Proc.  15-14. 
1722. 

App.  Div.  115-769. 

Hun,  56-403. 

Misc.    lB-174;    20-17;    54-307; 

5G-448. 
N.  Y.  Supp.  44-601 ;  107-163. 
1728. 
N    y    141-5 
App.' Div.   78-445.  448. 
1725. 
Hun,  14-385. 

App.  niv.  45-555;  115-769. 
Misc.  20-662;  28-121;  43-366; 

48-.'J55:    54-307. 
N.  Y.  Supp.  59-187,  303;  61-326; 

87-493. 
Daly,  10-216. 
1726. 
N.   Y.  55-653. 
Hun.   44-434. 
App.  Div.  8-420;  86-110;  41-455; 

43-000:     54-128;     64-122:     78- 

445;      103-56.      576;      lOO-llO; 

112-.'«1:   115-769;  131-12S8. 
Misc.  C-476;  16-174:  20-431:  22- 

120;    23-757;    26-501;    29-280; 

84-18.'i:     .^0-345:    43-368;    45- 

294  ;  54-308  ;  50-447. 
N.  Y.  Supp.  29-930:  55-483:  00- 

348;    GO-397;    08-800:     71-8:^4: 

92-208,  997  ;  93-132  ;  98-581  ; 

107-163;  116-632. 
Civ.  Proc.  16-11.  ' 

N.  Y".  Ann.  Cas.  6-163;  8-241.         | 

lO 


1727. 

App.   Div.  64-124;  llS-760. 
Misc.  20-431;  37-792;  43-368. 
N.  Y.  Supp.  32-1088;  71-881:  70- 
897 

St.    Repr.    50-564. 

Civ.  Proc.  8-47. 

N.  Y.  Super.  53-123. 

N.  Y.  Ann.  Cas.  8-241. 
Snbd.  2. 

N.  Y.  57-665.  * 

App.  Div.  31-257. 

Misc.  11-173;  28-121. 

N.  Y.  Supp.  59-303. 

St.  Rep'r.  2-216. 
1728. 

N.  Y.  115-17L 

Hun,  51-453. 

Misc.  43-368. 
1729. 

Misc.  48-368. 
1730. 

N.   Y.   101-179:  150-189. 

Hun,  62-581. 

App     Div.    54-128:    64-122;    66-. 

36;    78-445;    l62-484 ;    108- 

57,  60;   115-769. 
Misc.    6-476:    7-671;    8-600;    11- 

178;    16-174;    17-545;    22-119: 

28-121:     37-782;    39-345;    43- 

368;   48-355. 
N.   Y.   Supp.  28-57;  41-249;  55- 

483;    59-303:    66-397;    71-834; 

76-897;  92-942. 
N.  Y.  Ann.  Cas.  8-243. 
1731. 

N.    Y.   101-186:   135-434. 

App.   Div.  68-13. 

Misc.    11-173;  22-119;   48-354; 

71-516. 
N.  Y.  Supp.  41-249;  130-784. 
Abb.  N.  C.  20-152. 
N.  Y.  Super.  61-480. 
How.  N.  S.  8-441. 
Snbd.  1. 

Misc.   11-173;  17-545:  28-122. 
Subd.  2. 

Hun.  85-378. 
1733. 
Misc.  48-354 ;  74-48. 
N.  Y.  Supp.  84-208;  133-640. 
1736. 

N.  Y.  1O3-404. 
How.  60-310. 
1742. 
N.   Y.   101-41:  164-4. 
App.    Div.    58-375:    82-335;    96- 
639;    103-76;    111-190;    137- 
290. 
Misc.    34-268;    43-312;     63-522, 

64-382. 
N.    Y.    Supp.    81-923;    93-1001: 

97-586;  119-189;   122-23. 
Civ.  Proc.  15-808. 
N.   y.   Ann.  Cas.  8-14a 
1743. 

N.  Y.  198-304;  206-341. 
72 
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Apn.  DlT.  68-375:  70-576:  82- 
335;  9«-639;  105-313;  111- 
190;  119-3,  11;  12«-84tj:  130- 
5e;  137«290:  130-121;  152- 
33,  36. 

Misc.  a4-2C8;  37-143;  60-70; 
02-522,  582;  04-384;   71-590. 

N.  Y.  Supp.  52-72;  00-76;  «1- 
023;  02-218:  07-580;  100-22; 
117-671;  110-189;  122-43; 
123-1056;    135-176;    130-806. 

N.  Y.  Aun.  Cas.  1-381;  8-146;  O- 
.441,  n. 
Snbd,  1. 

Hun.   37-292. 

App.   Dlv.   137-200. 

N.    Y.   Bupp.  00-634. 
Snbd.  2. 

N.   T.  101-41. 

Hun,   71-525:  02-4ia 

App.    Dlv.    141-614. 

N.    Y.    Supp.    120-317;   128-892. 

tit.  Rep'r.  54-889. 

How.   N.   8.  8-286. 
Snbd.  8. 

St.  Rep*r.  53-69?. 
Sabd.  4. 

N.   Y.   174-467. 

App.   DiT.   0-434;   70-576;   138- 

Mlsc*  0-356:  8-588;  12-467;  17- 

329;  84-692. 
N.    Y.    Snpp.    20-1114;    70-1012; 

76-622;  109-668. 
Abb.  N.  C.  81-332. 
How.  60-215. 

N.  Y.  Ann.  Cas.  1-382:  10-477. 
Sabd.  6. 

App.  Dlv.  80-448. 
1744. 

App.    Dlv.    18-316:    58-376:    82- 

336;  90-639;  150-295. 
Misc.     22-153;     34-269;     37-143; 

48-313;    05-522,   582:   64-051. 
N.    y.    Stipp.    40-9:    00-634:    74- 

447;    81-923;    88-854;     117- 

671;    138-505. 
N.  Y.  Ann.  Cas.  8-146. 
1746. 

N.  Y.  198-304. 

Bud,  92-416. 

App.      Dlv.      130-50;      189-121; 

141-614;  140-518. 
Misc.    68-522;    64-651;    68-174. 
N.    Y.    Supp.    92-218:    114-497; 

128-629.  1056;  120-317;  131- 

671'. 
Abb.  N.  C.  81-74. 
N.  Y.  Ann.  Cas.  8-146. 
1746. 
App.  Dlv.   150-295. 
Misc.   63-622:   64-661. 
N.  Y.  Ann.  Cas.  8-146 
N.  Y.  Supp.  185-176. 
1747. 

App.      Pfr.      76-632;      t05-314  ; 

I60-296  :   152-33,   37. 
Mlic.  68-d2S;  64-651. 


N.  Y.  Supp.  134-1018;  135-176. 
136-806. 

N.  Y.   Ann.  Cas.  8-146. 
1748. 

N.  Y.  152-126. 

App.    Dlv.    150-295. 

Hun,  42-182. 

Misc.  63-522. 

N.  Y.  Ann.  Cas.  8-146. 

N.     Y.     Supp.     184-1018;-    186- 
170. 
1749. 

Misc.  a3-522.  682. 
N.  Y.  Ann.  Cas.  8-146. 
1750. 
N.  Y.  87-434. 

App.    Dlv.    80-452:    62-470;    75- 
552  :    105-814  ;   188-456  ;  150- 
295. 
Mlsc'  8-590;  37-30;  40-312:  63- 

622;  64-651. 
N.   Y.   Supp.  52-72;  70-742;  78- 

276. 
N.  Y.  Ann.  Cas.  8-146. 
1761. 

Misc.  24-S73;  63-622. 
N.  Y.  Snpp.  63-677. 
N.  y.  Ann.  Cas.  8-146. 
1752. 
Misc.    63-522;    64-661;    68-571; 

69-490. 
N.  y.  Ann.  Cas.  8-146. 
App.    Dlv.    140-226. 
N.   Y.  Supp.   125-191;  126-149. 
1753. 

App.  Dlv.  88-340 ;  189-121. 
mW.    87-26;    68-522;    69-490; 

71-590. 
N.  Y.  Supp.  82-875;  74-714:  R4- 
1090  ;       123-1056 ;       126-149  ; 
130-876. 
N.  Y.  Ann.  Cas.  6-260;  8-146. 
1754. 

N.   y.   47-134:  50-184. 

App.      Dlv.      112-505;      180-56 ; 

158-646. 
Misc.  03-522. 
N.  Y.  Supp.  08-415. 
N.  Y.  Ann.  Cas.  8-146. 
1758* 
App.  Dlv.  58-875. 
Xflsc.   6:1-522. 
N.  Y.  Ann.  Cas.  8-146. 
1756. 

N.     Y.     80-18:     90-602:     96-456; 

118-552;    143-357;    200-76. 
Hun,   36-417:   88-68;   63-517. 
App.    Dlv.    58-876:    83-127:    88- 
.140:  00-287;   12-4-784;  133-30. 
Misc.   52-10. 

N.  Y.   Snpp.  69-76;  82-568;  89- 
215:   100-770;  109-387;   113- 
1024. 
Snbd.  1. 

Tlun.  28-286. 
Snbd.  2. 
N.  Y.  148-157. 
Hun.  28-285. 
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Siibd.   s. 

N.    Y.    Su|H)    134-108. 
Sabd.    4. 

App.   Dl v.. 00-288. 
N;  Y.  Supp.  134-108. 
1757. 

N.    Y.    143-239:   167-236. 

nun.  30-15C;  68-3C8;  78-610:  9«- 

38a 
App.    Dlv.    73-69;    88-340;    116- 
424;   122-874;    124-784;   187- 
138:    147-915;    151-rj2.j. 
Misc.  34-470  ;  <M-124  ;  74-367. 
N.     Y.     Supp.     70-G28;     84-1090; 
101-828;     107-878;     l(>»-387; 
120-444:    180-591;    132-509; 
18O-210. 
N.  Y.  Ann.  Cas.  6-260. 
f(iil»d.  1. 
N.    Y.    116-635;    14S-289;    167- 

23a 
Hun,  44-183. 

App.  Div.  68-375;  111-242. 
Misc.  35-227  ;  60-r)74  ;  73-16. 
N.   Y.   »upp.   lCW-843:   113-1024. 
St.  Rep'r.  1-285:  21-242;  36-956: 

51-883. 
Civ.   Proc.  8-440:  11-100. 
Sa1»d.  2. 

App.    Dlv.   111-242,   253. 
Misc.    66-577:    77-243. 
N.    Y.    >>upp.    71-810;    122-162; 

13O-1008;    140-388. 
N.  Y.  Ann.  Cas.  10-121. 
1758. 

N.    Y.    143-239;    200-76. 

App.      Div.      5.S-.375:      123-752; 

126-404  ;  127-298  ;  144-847. 
Misc.  45-262. 
N.    Y.    Supp.    10H-3:J4;    111-426; 

li:t-1024:    127-476. 
St.  Ut'p'r.  7-442. 
N.   Y.  Ann.  Cas.  6-291. 
Sttbd.  1. 

N.  Y.  157-242. 
11  un.    77-r.H6. 
Misc.   l»-287. 
Snhd.  2. 
App.   Div.  41-349:  68-2ia 
N.  Y.    Supp.   97-609. 
St.    Rep'r.   23-694. 
Abb.  N.  C.  17-2.'i9. 
How.   N.   S.  2-526. 
8ah«].  3. 

N.    Y.   206-76. 
St.   Hop-r.  7-179. 
Civ.    Proc.   9-484. 
Snbd.  4. 

N.  Y.  165-556. 
Hun.   4-l-2!n:   70-74. 
App.  DJv.   34-461:  1244.788. 
Si.    Repr.   11-71:   53-437. 
1759. 

N.    Y.    173-379;    183-263;    20O- 

77. 
App.      Div.     127-741;     1.18-839; 
146-281;   154-250. 


Misc.  46-159;  49-600:  67-405; 
74-535 

N.  Y.  Supp.  99-1057. 

N.  Y.  Ann.  Cas.  6-204,  210. 
Snbd.  2. 

N.    Y.    12»-566:    166-80. 

Hon.  43-181;  66-478;  63-98;  82- 
123. 

App.  DlT.  18-35;  20-396;  33-297: 
61-631;  68-375;  65-242:  74- 
261;  82-67.  71:  161-590. 

Misc.  36-409-74-537. 

N.    Y.   Supp.   53-832;   77-476^ 

St.  Rep'r.  39-482;  43-503. 

Civ.   Proc.   5-34. 

Abb.   N.   C.   17-263. 

N.  Y.  Ann.  Cas.  16-349. 
Subd.  4. 

N.   Y.  118-562. 

Hun,   37-158. 

N.  Y.  Supp.  136^25. 
1766. 
Snbd.  1. 

App.  Dlv.  68-875. 

Misc.  28-54. 

N.  Y.  Supp.  69-818. 

St.  Rep'r.  17-453. 
Sabd.  3. 

N.  T.  118^652;  124-698. 
1762k 

N.  Y.  91-281:  110-187:  118-«5L 

Hwn,  a8-^i8-  8S-178L 

App.  Dlv.  68-375;  74-681;  8*- 
.S42:  92-443;  99-284;  13S- 
885;  128-839;  126-622;  148- 
567. 

Misc.  26-643:  52-10;  66-300.  3i:>. 

N.  Y.  Sano.  69-76:  77-568:  W- 
1090:  87-137:  tkl-«27:  i<»- 
770;  110-303:  111-72;  ISl- 
260;  182-9B4. 

St.  Rep'r.  23-694. 

Civ.  Proc,  6-307:  19-282. 

N.  Y.  Super.  66-34a 

How.  67-20. 
Snbd.  1. 

N.  Y.  78-S69:  142-625. 

Hun,  66-455. 

N.    Y.    Supp.    146.275. 

St.  Rep'r.  48-42. 

Abb.  N.  C.  17-258. 
Snbd.  2. 

N.  T.  142-625. 

Hun,  66-455. 

N.  Y.  Supp.  146-275- 

St.  Rep'r.  33-746:  48-42. 

Abb.   N.  C.  17-29a 
Snbd.  8k 

Misc.  6-557. 

N.    Y.    Supp.   146-313k 

av.  Proc.  16-814. 

Abb.  N.  C.  17-258. 
Snbd.  4. 

Misc.  6-557. 

N.  Y.   Supp.  169-687. 
1763. 

N.  Y.  91-281;  tl8-4H»3;  188-408. 
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386;  124-785;  126-622;  154*. 

497. 

Ml8C.'  TO-62.  ^     ^^^  ,^^„ 

n;  Y.  Supp.  loa-917;  lOt-1093; 
100-387;  112-519. 

St  Rod' p.  40-680. 

N.  Y.  Super.  53-83. 

How.  67-20. 
Bvbd.  !• 

N.  Y.  120-485. 

M1»C.   54-293, 

N.  Y.  Supp.  139-78. 

CfV.  Proc.  5-^08. 
Snbd.  2. 

K.  Y.  155-29. 

Hini»  82-181. 
fitibd.  3. 

Mlse.  54-295'. 

S:^Y.   supp.    122*452{    128-495. 

1764. 

N    Y.  103-400. 

App    Dlv.  00-284;  126-622. 

MKc.  57-150.  ^ 

^^  Y.  Supp.  60-679;  70-613. 
1766. 

Vl>'W-207;S4.589;l21. 
'^7;  124-786;  126-6^2. 

^.^^^S■^^  69-826;    S2.1022 ; 

Abb,  N.  C.  17-236. 
Week.  Dig.  11-191. 

N.  Y.  01-281.  ^^  ^. 

Hun.  65-456;  8Z-188,      ^  .      ^^_ 

ADD        Dlv.       14^544;      l^-'^^?? 

124-568;    126-622;    146-536; 

140-484. 
Mlfic.  9-514;  55-406:  74-535. 
NY     Supp.    30-.33t:    lOK-031; 

111-72 ;  113-214 ;  131-260. 

1767. 

Hun,  96-416.       ^     ^^  -^,     _^ 
App.    Div.    5-499;    58-375;    74- 

591;  126-622. 
Misc.  74-538. 
N.  Y.  Supt).  35-877;  8T-519. 

H.  Y.  143-354;  200-77. 
Hob,  82-182.     ^ 
App.    Dlv.   04-288. 
Misc.    70-62. 
N.  Y.  Supp.  80-219. 

*'^N^'y.    llO-.-ag;    137-500;    104- 

uT^X'\m    31-290;    73. 

193 
App.Olv.  4-14R:  11-200,  202;  41- 
225;  61-96:  73-09:  73-:;3p:  76- 
iS'  78-180.  57K:  88-77:  80- 
1&  •  03-l.Hl  ;  103-44.  75 : 
1«9.'503:  i24-424;  130-874; 
143-484. 


Miac.    9-514:    11-506;    19-653; 

55-406;  57-200;  63-522;  74- 

535 
N.  Y.'Siipp.  86-387:  31-077:  58- 

532:     70-72;     76-628:     tfH523: 

84-1015 ;     te-522  ;     108-864  ; 

181-741 ;  140-318. 

Civ.  Proc.  14-808:  19-28. ^ 

N.  Y.  Ann.  Cas.  1-220;  5-292;  7- 

236,  256;  8-148. 
Week.  Dig.  18-377. 
1770. 

App.'  Dlv.  99-452;  124-783.  793; 
13ie-622. 

MlBC.     25-5691    37-145;     46-362. 

N.  Y.  Supp.  5*-l<'53;_^7^.447;  91- 
295;  »l-868;  107-655 ;  109- 
387;  111-72. 

Civ.  Proc.  15-284. 

Abb.  N.  C.  1»*169. 
1771. 

N.  Y.   178-680. 

Httb,  68-96.  WO.        _  .^     «^ 

App.  Dlv.  14*544;  2*.^ee;  ^21- 
iSo.  224;  51-462;  93-151;  lOl- 
580;  105-68;  124-568;  126- 
622;  127-741;  136-514;  138- 
759;   150-636.    782;   151-421; 


. 


Misc.  18-335;  24-373;  49-600; 
55-406. 

N.  Y.  Supp.  64-635:  87-519:^02- 
184;  OTf-^47;  90-1067;  lOH- 
931;  111-72;  113-321:  123- 
509  ;  185-248.  1080  ;  138-1082. 

K.    Y.    Ann.   Ca».   5-204.   210;    7- 
243,  300,  807;  10-349. 
1772. 

N.  Y.  182-408. 

k%°.'rm::^9im:  03-152:  119. 

767:    125-724;    132-464;    142- 

462. 
Misc.  7-682;  19-653;  26-492;  46- 
.    94;   66-316.  ^      ^^^  ^.^ 

N.    Y.    Supp,    87-519;    l^rAU 

110-174;     116-839;    126-936; 

128-259. 
St.   Rep'f.   14-255. 
Abb.   N.   r.   31-237. 
How.  61-280:  67-369. 
Daly.  10-306;^       ^  ^^ 
N.  Y.  Ann.  Cns.  7-251. 

1773. 

N.  Y.  75-344:  101-36. 

Ilun,  21-288:  33-110;  34-23').  S39. 

App.  Dlv.  10-296:  76-132:  77-14. 
10;  o:i-152;  lo(»-331 ;  116- 
r,IS4:  132-789:  12K.'JH1:  127- 
T25:  132-464:  140-256;  142- 
464  ;   145-846. 

MlSc  26-402:  35-3^0:  40-94 ; 
54-27  :    50-239  :    64-436  ;    74- 

N.'V'Supj).  70-268:  87-519;  101- 
725;    iO^-OOS;   169-180;   llO- 
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201;    111-734:    110-839;    118- 

625;   126-2;   130-868. 
Civ.   Proc.   19-265. 
How.  01-280;  07-184.  869. 
Dalv.  10-306. 
N.  Y.  Ann.  Cas.  T-252. 
1774. 
App.      Div.     90-285;      106-313 ; 

122-544:    134-321;    143-485; 

144-847;  164-824. 
Misc.    40-102,    ia3;    46-156,    233; 

60-278;  03-110.  183. 
N.  Y.  Supp.  81-342;  91-079;  92- 

78  ;    93-1001 :    100-464  :    lOO- 

1064;  116-1037;  119-41;  129^ 

444;    138-999. 
Civ.  Proc.  19-424. 
N.   Y.  Ann.  Cas.  4-a4& 
1776. 

Hun,  79-393. 

App.      Dlv.     47-391;      126-208; 

139-556. 
Misc.  8-8,  555:  43-240. 
N.    Y.    Supp.   28-65.   696:  29-783: 

66-262;  02-67;  109-230;  124- 

286. 
St.    Rep'r.    14-427;    23-462. 
Civ.  Proc.   16-250:  19-53,  885. 
Week.   D]ts,   11-327. 
N.  Y.  Ann.  Cas.  6-403. 
1776. 

N.   Y.  93-474;  99-12. 

Hun.    68-161;   73-11:   86-490. 

App.  Dlv.  4-425:  20-1G7:  36-113; 

40-270:     77-203:    H9-S0;     93- 

423;    129-16;    139-567.    161- 

409. 
Misc.  7-414;  11-428:  17-124;  32- 

688;  30-789;  4:U249  ;  68-ft69. 
N.  Y.  Supp.  32-129;  34-1101:  64- 

705:    65-5.")8:    04-483:    «O-r)40; 

74-87:?:     -78-1078;       83-189; 

104-739;    107-988 ;    124-286; 

135-9.')  4. 
X.  Y.  .\nn.  Cas.  6-408. 
1777. 

App.   Div.    113-14. 
Misc.  31-453:  43-249. 
N.   Y.   Siipp.  98-1082. 
N.  Y.  Aim.  Cas.  6-403. 
1778. 

N.   Y.  88-424:  101-439:  119-483. 
Hun,   26-583:   64-451:   87-235. 
App.    Dlv.    18-130,    396:    19-232: 

Uil~2rr,  101-11;  119-057:  127- 

40. 
Misc.     19-nn.S:    31-170;     43-248; 

iili-rjio;  0-I-66. 


68-1004; 
lOe-649; 


N.  Y.  Supp.  44-1101:  65-767;  63- 
007:     .SH-.54H,     701):     111-313; 
llt-.'^ll:  110-771:  117-897. 
N.  Y.  Ann.  Cns.  4-338;  6-403. 
Week.  Dig.  11-149. 
1779. 

N.  Y.  190-227. 
Dun,   31-95;  86-322. 


App.  DlT.  13-15;  64-880:  68-2R: 
>l6-30;  89-285;  104-248;  118- 
384;  121-781;  122-783;  146- 
670. 

M18C  11-428;  18-425:  33-63;  43- 
249;  48-367;  62-101,  059;  60- 
369. 

N.    Y.    Supp.    66-513 
96-574 ;      98-909 ; 
1O7-860;   129-879. 

Abb.   N.  C.  29-98. 

N.  Y.  Ann.  Caa.  6-408. 
1780. 

N.  Y.  63-U4;  84-63:  87-187:  OS- 
SOS.  647;  112-323;  121-154; 
167-693;  169-506;  173-438: 
189-241;  190-227;  197-437; 
2O6-'506 

Han,  24-239;  28-270;  36-301;  76- 
810.  447;  83-76;  87-278:  W^ 
859;  91-496. 

App.  Dlv.  13-15;  17-393;  21-42. 
1%;  24-50;  28-468;  38-61.  881: 
43-618:  44-104:  66-30.  590;  80- 
41:  81-212:  91-15;  93-609; 
104-248;  106-305;  118-801; 
117-832 ;  120-736 ;  122-782 ; 
126-760;  130-411:  142-641; 
144-98,  676;  160-664. 

MlBC.  8-296^,  14-24;  16-147:  18- 
879;  19-101;  20-685;  21-308. 
491;  28-113,  302;  46-60,  107» 
181;  66-671:  69-4;  60-649;  62- 
541;  66-334;  66-184,  619. 
622  *  71-238. 

N.  Y.  Supp.  14-313;  28-105.  572; 
30-294;  31-713:  82-874;  38- 
821;  36-130;  86-257;  41-202: 
46-683;  47-218.  258,  886.  649: 
48-973:  61-118;  66-962;  6e- 
838:  69-261,  340;  73-403;  80- 
612,  717;  81-302;  84-135:  80- 
818;  87-616;  88-302,  313;  90- 
816;  91-591,  902;  ^-776,  096 
99-126;  107-630:  111-1089 
114-896;  115-JOiet  119-630 
121-357:  122-211.  214;  125- 
835.  1042;  127-476,  946;  12»- 
831,  436,  933;  129-603:  136- 
1070. 

Civ.  Proc.  28-851;  2^-106. 

Abb.   N.   C.   18-177:  18-484; 
233.  435;  31-442. 

N.   Y.   Sjiper.  49-237;  60-287. 

N.    Y.    Xnn.   Cas.   4-78.   247; 
408;  10-848. 

Daly,  10-460. 
Snbd.  1. 

Hun,  77-814. 

App.  Dlv.  40-306 ;  44-315 : 
738 

Misc.*  12-234:   71-256. 

N.   Y.   Supp.   33-1083;  60-619. 
.Snbd.  2. 

Misc.  12-234. 
Snbd.  3. 
N.   Y.  84-367;  112-320: 
Hun,  82-192:  70-84& 
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App.  DlT.  6-2M;  8-448:  44-104: 
50-274:  Tl-234;  120-788; 
140^48. 

HlBC.  aCM)85:  21-748;  64-141. 

N.  Y.  Snpp.  S8-1088:  48-26*  967; 
«3-888:    TR-698;   118-1. 

St.  Rep*r.  89-6. 

C\y.  Proc.  16-23:  aT-83, 
1809. 

App.  Dlv.  88-584;  127-438;  183- 

N.  y.*  Supp.  111-753;  117-22a 

St.   Rep'r.   16-882. 

Abb.  N.  C.  14-328. 

N.  Y.  Add.  Cafl.  5-40S. 
S«bd.  8. 
1810. 

App.   mr.   144-483.   486. 
1811. 

App.  DiT.  181-782. 

N.   y.  Supp.  116-166. 
1812. 

N.    y.   140-448. 

App.   Div.  61-405;  88-534;  182- 
267. 

Mine.  10-694;  12-56;  17-U6; 
18-553;  20-14,  290;  66-627. 

N.  Y.   Supp.  46-800;  48-26;  TO-' 
637:  100-894. 

CiT.   Proc.  28-192. 

Abb.  N.  C.  20-99. 

N.  Y.  Ann.  Cas.  1-341;  6-406. 
1818. 

N.  Y.  Ann.  Caa.  6-408. 
1814. 

N.  Y.  100-35;  106-453:  165-387. 

Hun,   40-62;   41-377:   43-434. 

App.  Dlv.  2-14  ;  26-207 ;  63-85 ; 
148-88;  163-42. 

Misc.    12-321 :    26-387 ;    67-525. 

N.  Y.  Supp.  66-219. 

St.   Rep'r.  23-298. 
1816. 

Hun,  82-867:  86-306. 

App.  Dlv.  60-366;  62-426:  62- 
%2;  84-233;  89-442;  95-498. 

Misc.  80-303. 

N.  Y.  Supp.  68-585:  66-260:  78- 
208;  81-815;  82-«20;  86-982. 

N.  Y.  Super.  44-26. 

How.  50-178. 
Svbd.  1. 

Hun,  68-426. 

App.  Dlv.  2-14;  62-428. 

Misc.  20-507. 

St.  Rep*r.  60-814;  62-767. 
Snbd.  2. 

St.   Rep'r.  60-814. 
1817. 

App.  Dlr.  44-494;  78-73. 

Mlac.    70-579.  ^ 

N.   Y.   Supp.   79-879;  127-984. 

Abb.  N.  C.  18-361. 
1818. 


Misc.  60-390. 
Barb.  88-627. 
Wend.  5-318. 


1819. 

N.    y.   84-180;   72-317;   111-294; 
173-46. 

Hun,     12-207.   428;     18-33;     17- 
100,   192,   841;  44-894;  46-347; 
62-124. 
App.    Dlv.    29-402;    30-142;    68- 

294;  68-159:  80-568:   06-100; 
126-775;    128-21;    188-165. 
Misc.  9-234;  15-558;  81-117;  43- 

217;   61-382. 
N.  y.  Supp.  61-705;  68-796:  64- 

1077;   71-546;   74-443;   85-663: 

8tt-l.H0;      88-1083;      101-283; 
111-116;    112-382;    128-166. 
CoDDoly,    1-326,   453;   2-160,   53t». 
Dem.  8-30. 
1821. 

N.  Y.  42-189;  68-488. 
1822, 
N.    Y.   144-512;     146-414;    168- 

578;  182-270;  191-12. 
Hun.  51-194;  60-4;  68-121;  71- 

596;  77-196. 
App.    Dlv.    2-14;    9-167;    26-197, 

199;    45-281;    47-281;    64-283; 

67-434;     70-263;    73-409;    76- 

186;     88-898:     90-47;     95-209: 

98-430  ;      99-295  ;      101-556 ; 

104-72 ;      106-181 ;      1O9-107 ; 

111-36:       112-548;       119-760; 

126-747 ;    127-566 ;    188-821 ; 

141-171;    143-106;    146-869; 

147-218;    160-89;    168-492. 
Misc.     18-140:     26-460;     30-367: 

31-47;  32-225;  33-323;  35-36,3, 

866;   36-312;   38-219,   407;   39- 

74,  437;   40-516;   55-180;  48- 

494;  62-170.  599;  66-441;  71- 

105,   641. 
N.  Y.  Supp.  28-449;  69-383:  61- 

131;    63-241;    66-664;    68-636; 

71-1034;    73-509:    74-655.    971; 

77-134,   269.   941:    78-297:   84- 

640:    88-565;    94-428;    96-678; 

97-1117;      98-801;      104-56S : 

106-:«J1 :     1 1 6-428 ;     1  iH-r,(w : 

121-1092;    126-51:     127-r>r»9 ; 

180-897;  131-857.  1041;  136- 

802;    138-537. 
N.  Y.  Ann.  Caa.  1-205;  9-253;  10- 

335. 
Connoly,  2-141. 
1823. 
N.  Y.  103-302. 
Anp.    Dlv.    163-42. 
Misc.    12-322:    16-518. 
Civ.  Proc.  15-185. 
Connoly,  1-363. 
1824 

App.  Dlv.  26-199;  87-184;  96- 

100. 
N.  Y.  Supp.  68-188;  84-926. 
Cow.  4-445. 
1825. 
N.    Y.    106-153;    116-396;    186- 

430. 
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Hun,   70-478. 

App.    DiT.    80-199;    84*387;    40- 
116;  88-142;    101-550;    105- 

587. 

MUc.  37-472;  64-117. 

N.    Y.    Supp.    54-269;    118-46; 

137-110. 
Dem.    0-287. 
Connoly,  1-363;  2-68. 
1820. 
X.   r.  116-396;   136-430. 
Hun,  70-47a 
App.    DIv.    28-551;    34-387;    40- 

116 ;  105-587  ;  110-68. 
Misc.     10-518;    37-156;    39-613; 

N.  Y.  Supp.  48-886  ;  54-269 ;  94- 

286:  118-46;  137-110. 
Connoly,  1-363;  2-58» 
1827. 

Hun,   70-478. 
1830. 
Misc.  73-24. 
Connoly,  1-36S. 
1832. 
Hun.  82-118. 
Misc.  13-374. 
1833. 

Dom.  2-147. 
1884. 

Hun,  74-275. 
1835. 
N.    Y.    110-562;    111-677;    141- 

170,   184;  168-578, 
Hun,     43-247;     64-94;     66-280; 

70-479;    84-494:    85-489;    88- 

130,  314;  92-447. 
App.   DIt.  26-109;    36-586;    40- 

117;     47-34;     48-621;      64-10; 

57-183;     73-409;    03-281;     95- 

210;    119-829;    126-14;    134-6, 

60;   143-105. 
Misc.     10-.'ir>r>;     29-308;     88-324; 

35-580;  3S-221. 
N.  Y.  Supp.  32-388;  34-761:  36- 

60R;    55-796;      61-953;    62-382, 

861:     68-188:     77-134;    87-674. 

88-505 :      104-887 ;      112-289 ; 

127-659. 
St.   Rep'r.   56-433. 
N.    Y.    Ann.   Cas.    7-145.    153;   8- 

138;  9-254;  10-335. 
1836. 

N.    Y.    104-236;    110-582;    111- 

577;    141-179;    168-57a 
Hun.    32-474.    481;    37-310:    42- 

205;     43-247;     64-94:     66-280; 

70-470:    83-406;    84-494;    85- 

489;    88-130.    314;   92-447. 
App.    DIv.    26-199:    27-179:    36- 

585:     40-117:     47-34:    48-521: 

53-319:  54-19:  57-183:   58-99; 

66-283;     73-409,     500;     75-422; 

76-186.  S11:  85-2:  93-281:  95- 

208;    90-295;    109-111;    119- 

829;    126-14;    143-105;    153- 

493. 


M|«c.  8-^69;  24-220;  S9-908. 
662;  80-367,  686;  31-48;  83- 
824;  35-580;  38-221;  41-IM16. 

N.  Y.  Supp.  81-878;  82-388;  a«- 
608;  44-196;  55-796*  1066;  68- 
1045;  00-513;  61-131.  953:  «2- 
832,  393,  861;  64-252;  63-676; 
68-188;  77-89.  134;  78-315.  477; 
80-37;  82-W9;  85-12;  87-6T4: 
68-565  ;  9O-1074  ;  96-678  ; 
104-887;  112-289;  118-707: 
127-658;   188-537. 

St.   Rep'r.   56-4SS. 

N.    Y.    Ann.    Cas.   7-145,    153;   8- 
138;  9-254;  10-335. 
1836a. 

App.    Div.    152-84. 

N.  Y.  Supp.  184-59;  186-654. 
1837. 

N.    Y.    105-488;    188-177;    199- 

161. 
Hun,  50-443;  69-164. 
App.     Div.    9-166:    37-323:    39- 
40B;  BO-81;  51-77;  68-276:  72- 
601;  78-367:  79-66;  90-266: 
110-165;  182-788;  140-633. 
3I18C.     8-149;      17-651;     28-366; 
•^27-107;  35-641. 
N.  Y.  Supp.  51-318:  68-280;  83- 
440:    64-518;    76-258;    79-1010, 
1102;  122-62a 
N.  Y.  Ann.  Cas.  1-42. 
1888. 
N.  Y.  1-698, 
App.  Div.  72-601. 
N.  Y.  Supp.  76-a6& 
1889. 
Han,  77-246;  69-681. 
App.  Div.  72-601. 
N.  Y.  Supp.  28-472:  08-280:  T«- 
258;  110-1039. 
1840. 
App.  DIv.  72-601. 
N.  Y.  Supp.  78-258. 
1841. 
Hun.  50-443. 
App,  Div.  51-77;  72-601;   llO- 

165. 
Misc.  36-S5. 

N.  Y.  Supp.  72-52;  76-258. 
1842. 
N.  Y.  3-261;  68-441. 
App.  Div.  72-691. 
N.  Y.  Supp.  76-258. 
1848. 
N.    Y.   199-160. 
App.   Div.   188.76.  91;   14O-630: 

141-907. 
N.  Y.   Supp.  126-982:  120-439. 
1844. 

N.  Y.  68-438;  149-66 ;  199-lGO. 

Hun,  63-336. 

App.     DIv.     30-.'>9;    46-514:    50- 

368;    56-92;    72-601;    112-243; 

131-.'J66. 
Misc.  26-184;  27-106;  88-87. 
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N.   Y.  Supp.  67-616;  72-44;  7«-| 
258;  115-289. 

St.  Rept.  la^TU;  29-104. 
Snbd.  1. 

St.   Rep*r.  48-370. 
Svi,l^4*  fib 

Hun,   a9^18;  46^654;   63-342. 

Dem.   4-104. 
1846. 

App.  OlT.  73.*601. 

N.  Y.  S«pp.  T6-2Ba 

184a 

Hun,    63-344;    79^486;    88-427. 
App.  DIv.  SO-82;  72-601. 
N.  Y.  Supp.  68-440;  76-258. 
1847. 
Hun.  79-487. 
App.  DiT.  72-601. 
Misc.  41-31& 
N.  Y.  Supp.  76-258. 

N.  Y.  68-438;  184-138. 

Hun,   48-52;    68-836:   88-*-427. 

App.  DIV.  86^66 ;  72-601 ;  Ho- 
rn;   112-243. 

Misc.   30-305. 

N.  Y.  Sopp.  68-586:  76-288;  98- 
279 

St.   Rep'r.  16-714;  29-104. 
Snbd.  2. 

liuot  73-482. 

Abb.  N.  C.  18-147. 
1849. 

N.  Y.  173-412. 

Hun.  79-487. 

App.  Div.  60-366  ;  72-601 ; 
165;  118-243. 

Misc.  30-305. 

N.   Y.  Supp.  68-585:  76-258. 
1850. 

Hun,  68*386:  79-487. 

App.  DiT.  78-601. 

N.  Y.  Supp.  76-258. 
IMRl. 

App.  DlT.  72-601. 

N.  Y.  Snpp.  76-258. 
1862. 

N.  Y.  124-349.     « 

Htin,  87-220. 

App.      Div.     72-601 ; 
119-699;    140-632. 

Misc.   17-650. 

N.    Y.     Supp.     76-258 
104-290. 

riv.  Proc.  7-100. 
1863. 

Hun,  79-487:  87.230t 

App.  Div.  72-601;  188-416. 

N.    Y.    Supp.   76-258:   1104)21. 

St.    Rep'r.  t»-718. 
1864. 

Hun,   79-486. 

App.    DIv.    34-59;    72-601;    118 
245;  140-631. 

Misc.  42-335;  62-298. 

N.  Y.  Supp.  76-258. 

C!v.  Proc.  7-100. 


1868. 


App.  Div.  72-60L 


112-248 ; 

08-279; 


t079 


Supp.  76-258. 
18K6> 

App.  Div.  72-601. 

N.  Y.  Supp.  76-258. 

Paige,  6-&;  9-28. 
1867. 

App.  Div.  72-601. 

N.  Y.  Supp.  76-258. 
1868. 

App.  DIv.  72-601. 

N.  Y.  Supp.  76-258. 
I860 

N.  Y.   173-404;  199-161. 

App.  Div.  60-366;  72-601 :  110- 
165;  112-243,  245;  132-m 

Misc.     8-409;     17-651;     27-107: 
36-805. 

N.    Y.    Supp.    63-585;   64-4;    76- 
258;  128-620. 
1861. 

N.  Y.  94-585;  118-113. 

Hun,  28-242;  46-234;  47-7;  78- 
143. 

App.  Div.   47-126:  61-31:  80-73. 

Misc.  63-171 ;  64-603 ;  76-434. 

N.     Y.     Supp.     70-253;    86-410; 
114-615;   186-515. 

St.  Rep'r.  34-951;  49-298. 

Abb.  N.  C.  17-832. 

Dem.  4-58. 
Snbd.  1. 

N.   Y.  84-643;  94-585. 

App.  DlT.  61-31;  86-76. 

St.  Rep'r.  46-300. 

Civ.  Proc.  8-87. 
1862. 

Misc.  61-208;  64-603. 
1863. 

Misc.  61-208;  64-603. 
1864. 

Misc.   64-608. 
1866. 

N.  Y,  189-210:  161-176;  171-176. 

Hun.  76-522. 

App.    DIv.    63-106:    70-523;    74- 

567;  104-325;  131-876. 
Misr.     14-65:     10-387:     25-461; 

30-2;  31-423:  36-473:  30-717; 

61-548;  61-208:  64-603;  76- 

434 
N.  Y.'Snpp.  44-353:  56-644:  61- 

430:    66-570:    73-808:    76-373; 

77-748  ;  116-304  ;  136-515. 
Abb.  N.  C.  17-328. 
Rcdf.  6-R76. 
Dem.  6-31.  361. 
Connoly,  2-211. 
N.  Y.  Ann.  Cos.  10.44a 
1866. 
N.    Y.    108-255,    266;    118-104; 

189-210  :  806-266. 
Hun.  41-366:  47-65,  66:- 48-534; 

60-2.36:   68-71:    81-223. 
App.    DIv.  9-35:  46-532:  76-205; 

101-124;    128-139;    124-703; 

131-270;   144-23. 


NOTBS. 


Misc.    8-392;    24-626;    27-429; 

63-607 ;  64-603. 
N.  Y.  Supp.  30-677;  54-127;  61- 

448;    91-937;    118-629;    126- 

43:  128-1020. 
St.  Rep'r.   16-26. 
1867. 
N.   Y.   108-255;   112-104. 
Hun,  48-534:  81-223. 
App.   Dlv.  9-35;  63-31. 
Misc.   8-392:  64-603. 
N.     Y.     Supp.     30-677;     70-252; 

114-615:   121-590.  939. 
1860. 
App.  Div.  155-1^6. 
Misc.  39-718. 
1870. 

App.  Dlv.  26-124 ;  47-472 ;  108. 

251;    S7-502;    144-636;    146- 

68.  706. 
N.  Y.  Supp.  9S-740. 
1871. 

N.    Y.    47-299:    08-40;    OO-016; 

121-241;      148-584;      104-72; 

100-63.   501;   201-362. 
Hun,     14-355;     16-587;     36-165; 

81-236;  88-171. 
App.   Dlv.  3-280;  8-563;  31-308; 

32-576;     40-406;     42-316;    60- 

277;  71-104:  73-29;  80-845; 
84-218  ;  08-256  ;  107-466 : 
110-95 ;  113-900;  181-238; 
137-642;  144-540. 
Misc.  40-348:  51-215;  60-59; 
61-344  ;  62-540  ;  70-521. 


116-1016;    127-184;    120-840. 
Civ.   Proc.   14-377:   15-220. 
N.  Y.  Ann.  Cas.  1-897;  6-196;  O- 

461. 
Week.  Dig.  26-266. 
1872. 
N.  Y.  6-236:  10-369;  32-253;  66- 

30:  74-437;   104-72. 
Hun.   01-189. 

App.  Dlv.  107-466:  135-422. 
Misc.  62-540;  70-521. 
N.    Y.    Supp.    76-728;    115-1016; 
110-994 

App.  Dlv.  40-406;  71-104. 
Civ.  Proc.  14-146. 
1878. 
N.  Y.  6-236:  10-369:  36-361:  48- 

88:    51-338;    66-379;    67-542; 

104-78. 
Hun,    12-306;    18-273;   68-322. 
App.     Dlv.     107-466;     113-900; 

137-642. 
Misc.    51-215;    62-540;    70-521. 
N.     Y.     Supp.     75-728;     00-481 : 

00-748;  115-1016. 

Dlv.    40-406;    71-104;    08-. 


N.  Y.  Ann.  Cm.  4-361. 


1874. 

N.  Y.  166-129. 

App.  Dlv.  40-406 ;  71-104 ;  lOT- 
466;    137-642. 

Misc.  62-540;  70-521. 

N.  Y.  Supp.  75-728;  115.1016. 

N.  Y.  Ann.  Cas.  4-861. 

Barb.  6-481;   10-596. 
1875. 

App.  Dlv.  71-104;  lOT-466. 

Misc.  62-540;  70-521.^^ 

N.  Y.  Supp.  75-728:  115-1016 

N.  Y.  Ann.  Cas.  4-861. 
1876. 

App.  Dlv.  8-563:  38-318;  40- 
406 ;  71-104  ;  107-466. 

Misc.  62-540:  70-521. 

N.  Y.  Supp.  76-728;  116-1016. 

Civ.  Proc.  14-877. 
1877. 

N.  Y.  18-488. 

App.*  Dlv.  88-126;  46-406;  71- 
104 ;  107-466. 

Misc.  62-640:  70-521. 

N.  Y.  Supp.  56-545;  75-28;  116- 

How.  12-457;  17-81. 

Barb.  58-625. 

N.  Y.  Ann.  Caa.  1-158. 
1878. 

App.  Dlv.  40-406 ;  71-104 ;  107- 
466. 

Misc.  62-540:  70-621. 
N.  Y.  Supp.  75-728;  115-1016. 
How.  Pr.  12-457. 
1870. 

N.  Y.  136-259;  104-72:  &01- 
862. 

Hun,  27-44;  34-157;  48-577;  60- 
480. 

App.  Dlv.  15-341;  a4«555;  40- 
406;  41-380,  688;  64-171;  60- 
94,  277 ;  71-104  ;  84-218 ;  107- 
466;  113-900;  144-551. 


990;  115-1016. 

N.  Y.  Ann.  Cas.  1-807;  7-2S& 
1880. 

N.  Y.  66-621. 

Hnn,  15-235. 

App.   Dlv.  48-95. 

Misc.  6-4S32. 
1881. 

How.  28-1. 

Wend.  11-2& 

Misc.  8^749. 
1882. 

N.  Y.  Supp.  70-888. 
1888. 

N.  Y.  11-61. 
1884. 

App.   Dlv.  48-95. 
1885. 

App.  Dlv.  48-05. 
lOSO 


NOTBB. 


App.  Dly.  43-06. 
188T» 

App.  Dlr.  48-95:  81-804. 

N.   Y.  Supp.  80-024. 
1888. 

N.    T.    0-176;   S6-599;   68-402; 
182-369. 

App.  Dlv.  43-95,  103;  81..804:  89- 
6. 

Misc.    5-S82;   34-585. 

N.  Y.  Supp.  59-529;  80-924. 

Daly,  7-3«. 
1890. 


App.  DlT.  48^96;  .89-4L 


Supp.  69-529. 
1891. 

N.  Y.  108-588. 

Misc.  8-587;  18-71. 
1.89S. 

N.  Y.  56-599. 

Misc.  13-72. 

Barb.  46-287. 
1898. 

N.  Y.  2-182. 

Hun,   58-243. 

App.  DlT.  44-463 ;  61-44T. 

N.  Y.  Supp.  61-33:  70-679. 

N.  Y.  Super.  50-481. 
1894. 

Barb.  20-239. 

Johns.  6-101. 
1898. 

N.  Y.  50-176. 

N.  Y.  Snpp.  88-1004. 
1897. 

Hnn,  34-112. 

App.  Dlv.  61-447;  75-127. 

Misc.  4O-80. 

N.  Y.  Supp.  70-679;  77-410;  02- 
122. 

Civ.   Proc.  7-406. 

Abb.   N.   C.   15-231,  462;  29-114. 

Barb.  22-1S7. 

Weclt.  Dig.  14-862. 


Hnn.    14-263;   84-610. 

N.  Y.  Snpp.  124-013. 
1899. 

N.   Y.   87-106. 

App.  Dlv.  90-428. 

Misc.  10-134. 

N.   Y.   Supp.  86-415. 
lOOO 

App.   Dlv.    15-200;   136-629. 

N.  Y.  Supp.   121-380. 

N.  Y.  Ann.  Cas.  4-174. 
lOOl. 

N.  Y.  Supp.  121-380. 

App.   Dlv.    136-629. 
1902. 

N.  Y.  15-432:  23-465;  24-181; 
85-352;  08-523;  00-258;  108- 
166;  110-504;  117-542:  142- 
203:  161-96;  164-58,  145; 
166-203;  182-303;  183-897; 
197-319;    204-139. 


Hun,  46-538;  49-SS5;  76*152; 
78-577;   82-807. 

App.  Dlv.  8-510;  11-165;  12-31, 
156,  524;  18-170;  14-51;  21- 
815;  22-622;  23-185;  24-118; 
26-124:  45-309;  52-76;  55- 
11;  57-164,  212;  65-170;  66- 
484;  78-863;  79-254;  80-843: 
83-342;  84-550;  88-252;  89- 
252;  91-384;  94^35;  95-150;  08- 
169,  378.  882 ;  O9-604  j  102- 
507;  105430;  109^12,  794; 
112-148,  866,  744 ;  113-70,  73, 
90.  109;  121-128,  714;  122- 
589,  817;  12»-391;  124-352; 
12»K-.544:  130-.-W7;  131-445. 
882;  185-820;  137-408;  139- 
449;  142-54;  144-92,  635; 
146-68:  162-84,  742;  153- 
620. 

Misc.  0-,355:  13-98;  10-677:  20- 
66:  33-720;  36-123;  42-615; 
50-482  ;  61-502  ;  70-341 ;  77- 
330. 

N.  Y.  Supp.  20-571;  47-23SJ;  48- 
36,  940;  50-190;  63-580;  65- 
49;  66-1108:  68-1056;  72-508. 
1058;  78-296:  82-366;  84-1053; 
86-50;  87-67,  625,  906;  00-552; 
02-914;  04-203;  06-244;  07- 
1107;  08-867;  100-731;  107- 
604;  120-1;  124-660;  126- 
880;  128-931.  933;  120-378 ; 
130-555 ;  131-1 :  136-256, 
654;    188-894;    140-559. 

St.  Rep'r.  87-556. 

Civ.  Proc.  10-391. 

Abb.  N.  C.  20-293:  31-249. 

N.   Y.  Super.   54-146. 

N.  Y.  Ann.  Cas.  1-387;  4-9;  6- 
121;  O-304.  n.,  385. 

Connoly,  1-365. 
1003. 

N.  Y.  08-523;  142-203;  107- 
819  ;  201-487  ;  204-139. 

Hun.  40-535;   85-195:   87-411. 

App.  Dlv.  12-31:  23-135:  26- 
124;  45-309;  47-472:  53-445; 
84-359;  85-477;  88-252;  80- 
252;  04-;j5;  05-150;  08-3S2: 
108-250:  121-128.  714;  130- 
387;  137-409;  130-4.'32;  144- 
635.  642;  146-68;  152-80, 
742. 

Misc.   40-403;    51-320;    70-341. 

N.  y.  Snpp.  20-571:  34-,^')9;  48- 
040:  63-580;  72-936:  81-856; 
87-906;  88-847;  06-740;  11>1- 
275;  128-931;  120-378;  180- 
555;  140-559, 

Civ.  Proc.  15-347. 

Connoly,  1-366. 

N.  Y.  Ann.  Cas.  5-121. 
10O4. 

N.  Y.  98-523:  110-504;  117-642: 
1 42-203 ;  177-884 ;  183-407 ; 
201-487. 
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Hon,  78-278;  87-411;  8ft-364. 
App.    Div.    6-43;    8-510;    33-135; 


08-380  ;  f>e-185  ;  1O8-201 ; 
iai-128,  714;  iaa.568;  a30- 
887;  144-635;  llSS-742. 

Misc.    13-88;    10-677;  30-708. 

N.  Y.  Snnp.  34-.359;  52-836;  63- 
580;  «*-l  123  ;  76^46, 772  ;  81- 
350;  87-906:  1#U463 ;  167- 
401 ;  114-893 ;  128-378 ;  140- 
559. 

N.  Y.  Add.  Cas.  1-387. 
1905. 

N.  Y.  52-389;  142-203. 

App.    DIv.    20-124:    47-472;    80- 
%2;    108-250;   121-128^714; 
144-6»5;   140-68;   162-742. 

N.  Y,  Supp.  05-740 ;  140-559, 

Abb.  N.   a  81-249. 
lOOO 

N.   Y.  60-122;  138-517:  155-234. 
nun,  00-170. 
App.  Dlv.  137-408. 
Misc.   23-411;  36-15. 
N.    Y.   Supp.   85-736:   72-89. 
1007. 
N.  Y.  166-393. 

Ilun,   45-r40;   62-553;  70-360. 
App.  DJt.  8-453:  17-617:  82-589; 

35-272;  44-804:  40-37;  83-474; 

Ot-99;  110-19;  lQO-918. 
Misc.  31-390;  42-76;  46-166. 
N.    Y.    Supp.    55-3:    60-640;   64- 

283;    82-401;    06-1042;    130* 

325. 
1008. 

N.  Y.  24-20;  106-203. 
Hun.   70-361. 

App.   Dlv.  44-304:  88-474. 
Misc.  45-166. 

N.  Y.  Supp.  60-640;  139-325. 
1913. 

N.  Y.  112-626;  152-69;  186-406. 
Hun,  29-253;  41-162:  05-363. 
App.    Dlv.    17-247:    30-239:    54- 

87;     117-:.\S8;     120-774:     132- 

277;   137-191;   139-420. 
Misc.  27-r)D0;  30-62,':  33-691;  40- 

94  ;  40-152  ;  50-329  ;  51-429. 
N.  Y.   Supp.  3.1-712:  45-587;  61- 

801;     53-349;    58-209;    93- 

1101;    08-6H4;    100-401;    111- 

116;   117-26;   121-1048;   124- 

14. 
St.  Rop'r.  3-262:  39-237;  47-781; 

07-582. 
Civ.   Proc.   14-303. 
Abb.   N.   C.   18-149:  20-151. 
IIow.  67-255. 

X.   Y.   Ann.  Cas.  5-396;  6-193l 
Snbd.  2. 

N.   Y.   143-571. 

N.  Y.  Ann.  Cas.  1-22. 


Sobd.  3. 

N.  Y.  52-405. 
Hun,  30-104. 
App.  DIt.  88-160. 
Misc.  18-507. 
Abb.  N.  C.  15-432. 
Week.  Dig.  17-.230. 
1014. 
App.  Dlv.  8B«428. 
Ml.sc.   04-464. 

N.   Y.   Supp.  64.-810:  85-224. 
St.   Bep'r.-  15^11. 
N,  Y.  Anu.  Cas.  5-265. 
1015. 
N.    Y.    8-148:   73-292:   12S-551. 
HuD,   37-533:   46^16. 
App.  Dlv.  46-567;  72-60;    lOr 

4X)4;    112-501;    118-243;    12" 

64. 
Misc.  13-72;  62-86;  65-17;  78- 

280. 
N.  Y.  Supp.  61-1057:  76-336;  85- 

224;    98-382;    116-259;    IIB^ 

344  ;  130-947. 
1016. 

Hun,  15*561;  51-^ 
1017. 
N.   Y.    54-437;   64-155;   136-454. 
Hun,    16-555;    18-47;  26-163. 
App.  Div.  35-124:  86-591. 
Misc.     20-657;     27-502;     28-253; 

31-504;    32-677;    89-98;    50- 

573 
N.  Y.'Supp.  27-285:  46-383;  47- 

650;    56-385;    58-841;    59-149; 

66-382;  78-900;  107-^0. 

1918. 
N.    Y.    61-542;   74-234:   180-232: 

138^89;  101-858. 
Hun,    25-623:    31-434.    575;    82- 

12;     54-614;     71-477;    82-576; 

•2-431. 
App.    Dlv.    13-225;    82-226;    3«- 

51;  58-28a 
Misc.  6-208;  14-503;  20-182,  216< 

27-529;   30-720;   88-38;   35-73. 

291 
N.  Y.'  Supp.  31-737:  55-188;  58- 

412;  64-596:  71-241.  768. 
Civ.  Proc.  14-lfl6L 
Abb.  N.  C.  21-89. 
1919. 

N.  Y.  190-178,  192.  196,  197. 
App.    DlT.    75-145;    82-457-    84- 

240:   97-188;  99-482;   112-210: 

131-332:   149-164. 
Misc.     44-490:     64-283:     57-90: 

60-75;    66-221;    67-^6;     68- 

532. 
N.  Y.  Supp.  77-373  :  81-836 :  82- 

634;    89-856:    104-109;    107- 

302:  111-745;  124-968;  134- 

1043. 
N.  Y.  Ana.  Cas.  6-130, 
1920, 

N.  Y.  190-178.  192,  190. 
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'« 


Dly.  18-225;  88-226;   118. 
__'9. 
N.  Y.  Ann.  Cas.  8-180. 

N.  Y.  78-284 ;  188-92 ;  190-178. 

192.  196. 
Hnn    13—491' 
App!  Div.   18-226;  a».226;   118- 

219 
Misc.*  30-720;  GO-22L 
N.  Y.  Supp.  64-596. 
N.  Y.  Ann.  Cas,  8-180. 

1883 

M.Y.  183-92.  286;   HHI-178,  1»2, 

App.   Dlv.  18-225;  83-226;   113- 

219 
Misc.*  66-221. 
N.  Y.  Snpp.  53-978. 
Abb.  N.  C.  39-884. 
Keyes,  8-562. 
N.  Y.  Ann.  Cas.  6-130. 

1938. 

N.  Y.  100-178,  192,  196. 

Add.  Div.   13-226;  33-226;   113- 


219. 


Misc.  37-(^. 

N.    Y.    Supp.   68-412;   116-781. 
N.  Y.  Ann.  Caa.  6-180. 
1884. 

N.  Y.  190-178,  192,  196. 

App.  Dlv.  13-225;  33-226;   113- 

N.  Y.*  Ann.  Cas.  6-130. 
1935. 
N.    Y.    135-280;    136-342:    136- 
394:     152-306:     160-377;     171- 
408;    1T5-432:    177-509;    1»3- 
841;    198-411;    304-9;    365- 
84;   306-494. 
Hun,  84-143:  60-82:  65-210;  71- 
422,   542;   74-8;   83-90:  89-271. 
App.  DiT.  3-185;  10-549:  19-394; 
31-155;  33-129:  34-74:  2»-3:$7: 
36-141;    33-6;    34-198:    4^83: 
56-26;  56-41;  58-119.  536:  67- 
868;    68-288;    69-177:    76-406; 
83-'l07,  118:  96-461:  102-338, 
340;     104-54:     112-607;     118- 
634;    llT-666;    134-272;   140- 
606:  153-358;  166-31. 
Mi.sc.  6-407:  35-548:  36-226;  36- 
496;     38-105;     42-629;     48- 
83:    57-368;    60-424;    67-214, 
800 ;  70-317 ;  76-345. 
•    N.  Y.  Supp.  44-767:  47-402:  49- 
1088;  54-479.  480:  56-841:  57- 
632;  61-570:  68-659:  67-27:  68- 
161,  651:   73-100.3:  74-813:  78- 
779  ;  89-112  :  92-484  :  93-349  ; 
96-81;       122-632;       125-ft«5; 
137-756;  188-129;  135-384. 
1936. 
N.  Y.  11-376.  390:  13-52:  72-583. 
Hon.   68-284:  74-845:   87-510. 
App.     DIv.     2.^93;    47-119;    76- 
361;  88-586. 


^rific.  80-5i8;  68«14a 

N.  Y.  Supp.  84-286;  48-882;  68- 
1027:  8^198. 
1987. 

N.  Y.  107-225. 

Hun,  87-510.  . 

App.  DlT.  47-119;  te»586. 

Misc.  30-506;  68-140. 

N.    Y.    Supp.   63-1027;    86-193; 
123-278. 
1938. 

App.  mr.  47-11*;  76-861. 

N.  Y.  Supp.  84.1286. 

1939. 

N.  Y.  107-225. 

App.^Dlv.  47-119. 

Idlsc.  66-140. 

N.    Y.    Supp.    68-1027;    123-273. 
1930. 

N.   Y.   10-164;   73-583;   156-136; 
187-8;   30O-147. 

Hun.  39-44, 

App.  DIv.  87-6;  8»p685. 

Misc.  30-566. 

N.  Y.   Sopp.  68-1027:  85-193. 
i931. 

N.  Y.   75-816:  147-226;  114-3ia 

Hun,  73-429;  87-51^ 


Appi   DIv.  87-4. 
^llac. 


66-140. 
1933. 
N.   Y.  131-194;  141-138. 
Hun,   3-706;   8-313;   16-625:  87- 

808. 
App.   DIv.  1-B17;  7-169. 
Misc.  19-171;  24-645;  26-146:  85- 

829;  50-829.   408;   79-615. 
N.    Y.    Supp.    56-805;    69-583; 

108-1044. 
N.  Y.   Super.  59-320. 

1933. 

N.  Y.  4-514;  141-138. 
Hun.  19-569;  37-303. 
App.  LMv.   1-517;    63-631;    84- 

B64;   117-291. 
Misc.     19-171:     35-329;     50-325), 

408;  58-234:  63-256. 
N.  Y.  Supp.  44-194;  56-805:  65- 
478;  83-481:  98-684. 
1934. 

X.   Y.   141.18a 

App.   DIv.   1-517.         _      ..^  ««.x 
Misc.     19-171;     35-329;     50-329, 
408. 
1935. 
N.  Y.   141-138. 

App.    DIv.   1-517.  ^ 

Misc.     19-171;     85-329;     50-329, 

408. 
N.    Y.    Supp.   44-194. 
lO.'tO. 

Misc.   19-171:   50-329. 

19.17. 

N.  Y.  4-514:  61-1:  92-5.91;  103- 

274:   121-277:   191-448. 
Iliin,  23-228. 
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Add.  Dlv.  08-580;  84-564;  117- 

MlBC.   80-413;   27-208;   60-329. 

N.     Y.     Supp.     88-841;     08-684; 
102-317. 
1088. 

App.  Dlv.  62-530;  117-286. 

Misc.  20-413;  80-329. 

N.   Y.   Supp.   102-317. 
1030. 

Hud,  10-184. 

App.  Dlv.  84-664  ;  117-286. 

Misc.  27-208;  50-329. 

N.   Y.    Supp.    82-841;    102-317. 
1040. 

App.    Dlv.  117-288. 

Misc.  SO-329. 
1041. 

App.    Div.   117-288. 

Misc.  SO-329. 
1043. 

Hun,  78-4. 

Misc.  85*864. 
1046. 

App.   Dlv.  66-467. 

Misc.   37-510;  40-634  ;  68-611. 

N.  Y.  Supp.  78-67;  88-71. 

Abb.  N.  C.  24-400. 
1047. 

App.    Div.   64-615;   182-851. 

Misc.   86-462. 

N.    Y.    Supp.   72-291. 
1048. 

N.   y.  67-161;   128-130:   163-384. 

Hun,  34-163;  38-237;  46-394;  OO- 
148. 

App.  Div.  8-468;  41-598;  76- 
408;  118-170,  622;  110-419; 
127-603;  i:JO-G27:  134-56.  00, 
72;    186-183;    140-613.    620. 

Misc.  10-673;  26-148;  37-521; 
43-185:  63-350;  54-131;  62- 
92;   67-580. 

N,  Y.  Supp.  44-42;  56-784;  76- 
1076;  78-779;  103-146,  465; 
104-447;  105-844;  114-401; 
115-393;  118-712;  120-41; 
124-782;   125-1045;   136-273. 

St.   Rop'r.  48-607. 

Civ.  Proc.  6-410. 

Abb.    N.   C.    22-211. 

N.   Y.  Ann.  Cas.  4-369. 
Sobd.  1. 

N.   Y.   66-525;   122-107. 

Hun,  78-545. 

App.  Dlv.  32-51 ;  106-565  ;  118- 
179;    130-627;    140-617. 

N.   Y.   Supp.  20-619;  62-281. 

Abb.   N.   C.  27-261. 
Sabd.  2. 

App.   Div.   130-627. 

Misc.   78-96. 
Snbd.  8. 

N.  Y.  06-317;  141-286. 

Hiin.    25-16;    27-529;    30-322. 

App.    Dlv.    130-627. 


Misc.  10-248. 

N.  Y.  Supp.  138-693. 

St.   Rep'r.  52-818. 
Snbd.  4. 

App.    DtT.    180-627;    140-620. 
1040. 

N.    y.    66-525;   67-161;    128-120. 

Hun,    16-204;   16-219. 

App.  Div.  8-468;   11O-420. 

N.    Y.    Supp.    104-447;    105-844; 
118-712. 

Misc.  63-470;  64-131. 
1060. 

N.  Y.  36-509;  40-6U;  67-161. 

App.   Dlv.  33-270. 

Keyes.  2-111. 

N.  Y.  Supp.  118-712. 

N.  Y.  Ann.  Cas.  6-260. 
1061. 

N.  Y.  78-535. 

N.  Y.  Supp.  118-712. 
1062. 

N.  Y.  Supp.  118-712. 

How.  Pr.  11-418. 

Knrb.  26-437. 
1063. 

N.  Y.  101-589. 

Hun.  82-612. 

N.  Y.  Supp.   118-712. 
1054* 

App.  Dlv.  110-422. 

Misc.  43-188;  54-132. 

N.  Y.  Supp.  118-712. 
1056. 

App.  Div.  6-415;  180-628;  135- 

N.  Y.*  Supp.  118-712;  120-41. 
1056. 

N.  Y.  128-129. 

App.  Dlv.  8-469. 

N.  Y.  Supp.  118-712. 
1067. 

N.  Y.  0-849. 

Hun,  O-708. 

App.   Dlv.   123-37. 

N.  y.  Supp.  107-868. 
1058. 

Misc.  86-717. 

N.  Y.  Ann.  Cas.  6-260. 
1061. 

N.  Y.  80-506. 

App.    Dlv.    137-865. 

N.    Y.    Supp.    122-852. 
1062. 

Hon,  58-243:  63-211. 

App.    Div.    52-595;    114-225. 

nT  Y.  Supp.  100-81. 
1065. 

N.  Y.  67-585. 
1066. 

N.  Y.  87-586;  60-83. 

Hun.   7-114;  40-107. 
106V. 

N.  Y.  63-202  ;  12-522  :  134-301 ; 
207-25. 

Hun,   54-438;   58-243. 
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App.  Dlv.  aT.121 ;  147-669. 

N.   Y.   Bupp.  56-1180. 
1IW7. 

X.   Y.   189-471. 
1083. 

N.  y.  27-45;  4»-125:  52-576:  55- 
525;   62-186;   80-117;    101-539. 

Hun,  90-148. 

App.    Dlv.    140-617. 

Misc.    19-673:    67-678. 

N.   Y.   Supp.   124-782;   126-1049. 
1984. 

Hun,  40-816. 

App.   Div.  30-96;  44-463. 

Misc.   87-521. 

N.  Y.  Supp.  76-1076. 
1986. 

N.  Y.  62-576. 
1986. 

N.  Y.  Supp.  104-447. 

App.     Div.     61-147;     118-179; 
119-419. 

Miac.  64-132. 

Civ.   Prod.  2-296. 
1990. 

App.  Dlv.  127-647. 
1991. 

Misc.  8-153;  84-26,  84. 

N.  y.  Supp.  29-329:  69-451. 

Civ.  Proc.  23-419. 
1992. 

App.   Dlv.  127-909. 

Misc.  67-81. 

N.  Y.  Supp.  107-1020. 

Civ.  Proc.  6-297. 
1993. 

N.   Y.   129-360. 

App.  Dlv.  86-412. 
1994. 

App.  Dlv.  48-560;  86-409. 

Misc.  :W5-670:  44»-134;  5H-30.".. 

N.     Y.    Supp.     62-897:    72-350; 
109-321. 
1996. 

Misc.  29-55. 

N.  Y.  Supp.  61-061. 
1997. 

N.  Y.  136-622. 

App.    Div.    10-394;    25-110;    60- 
&6;  88-586. 

MlBC.  62-:U5. 

N.  y.  Supp.  86-193;  114-1077. 
1908 

N*  y.  Supp.  82-401. 
1999. 

Civ.   Proc   16-19.  379. 
2UOO. 

MlBC.  67-34. 

N.  Y.  Supp.  107-1020. 
20O8. 

Civ.  Proc.  16-19. 
20O4. 

Civ.   Ppoo.   16-19. 

Misc.  67-35. 

N.  Y.  Supp.  107-1020. 


2006. 

Uun.  64-376;  76-120. 

Misc.  8-153. 
2000. 

Misc.    57-35. 
'  N.  Y.  Supp.  107-1020. 

2wrr. 

N.  Y.  Supp.  107-949. 
App.  Dlv.  128-274. 
2008. 

N.  Y.  183-476. 
Misc.  14^88. 
2011. 

N.  Y.  188-475. 
N.  Y.  Supp.  86-237. 
2016. 

N.  Y.  122-238;  187-418. 

Hun,  88-260. 

App.    Dlv.    31-122;    67-143,    884; 

76-365;    77-140;    86-12;    133- 

171;    189-472. 
MUc.  13-678. 
N.     Y.     Supp.    68-279;    78-175; 

1026;  114-209. 
Abb.  N.  a  29-189L 
2016. 

N.  Y.  133-210. 

Hun,  84-169. 

App.  Dlv.  33-384;  76-365:  86-12; 

TO-197  ;     129-499  ;     160-5*52  ; 

161-562. 
Misc.    14-617;   27-458. 
N.  Y.  Supp.  58-118;  78-176;  88- 

245;  138-581. 
Civ.   Proc.  11-180. 
Week.   Dig    22-565. 
Subd.  2. 
Hun.   32..637;   38-282:  88-260. 
App.  Dlv.  23-886:  162-369. 
2017. 

N.   Y.   136-81. 
Hun.  59-323. 

>.    Div.    32-184:    47-886;    68« 

322;     76.3ftl:     129-499;     133- 

187;   150-777   782. 
Misc.    19-678;   29-456;    71-354. 
N.  Y.  Supp.  61-1093:  62-211;  74- 

70;  78-175. 
St.  Rep'r.  36-750. 
Abb.  N.   C.  29-177. 
Subd.  8. 

Hun,  46-409. 
2018. 

App.  Dlv.  75-365;  129-499. 
N.  Y.  Supp.  78-176. 
2019. 

N.  Y.  89-460;  186-172;  187-418. 
App.     Dlv.    47-387:    67-151;    75- 

365;    86-12;     129-499;    150- 

552;  151-562. 
Misc.  21»-455;  67-84. 
N.  Y.  Supp.  61-1093;  78-175;  83- 

245:  107-1020. 
riv.  Pror.  6-299. 
How.  69-287. 


AP^, 
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Sobd*  1. 

App.  Div.  81-122. 
Subd.  6. 

N.  Y.  lTO-53. 
2020 

App.  DIT.  4T.^84;  75-385;  94- 
402 :  150-552. 

Misc.  67-32. 

N.    Y.     Supp.    78-175;    88-843; 
107-1020. 
2021. 

App.  Dlv.  75-365;  04-403. 

N.  Y.  Supp.  78-175. 
2022. 

App.  Dlv.  75-365;  94-403. 

Mlflc.  8-153. 

N.  Y.  Supp.  78-176. 
2028. 

App.  Dlv.  75-365. 

N.  Y.  Supp.  78-175. 
2024. 

App.  Dlv.  75-865. 

Misc.  57-33. 

N.  Y.  Supp.  78-17B. 
2025. 

App.  Dlv.  75-365. 

N.  Y.  Supp.  78-175. 
2026. 

N.  Y.  186-173. 

App.  Dlv.  47-385;  67-142,  181; 
76-365. 

Misc.    8-153;  29-455. 

N.  Y.  Supp.  29-329;  61-1094;  62- 
208;  78-176. 
Subd.    1. 

N.  Y.  Supp.  68-201. 
2027. 

App.  Dlv.  75-365. 

Misc.  19-678;  67-36. 

w.  Y.  Supp.  78-175;  107-1020. 
2028. 

App.  Div.  31-122;  75-365;  127- 
909. 

Misc.  19-678;  57-40. 

N.  Y.  Supp.   78-175;  107-1020. 
2020. 

App.  Dlv.  75-365. 

N.  Y.  Supp.  78-175. 
20»0. 

App.  Dlv.  75-365. 

N.  Y.  Supp.  78-175. 
2031. 

N.  Y.  100-20;  111-584. 

Hun.    81-341;   86-73. 

App.  Dlv.  6-417;  31-123;  57-148; 
75-365 ;  79-1 36 ;  129-64  ; 
139-500;     140-479. 

Misc.    33-218;    72-425. 

N.  Y.  Supp.  65-717;  iV^-W;  78- 
175;  79-1040;  113-504;  125- 
483;  131-349. 

How.  67-Ul. 
2032. 

N.  Y.  97-212 

Hun.'  25-307,*  500:  92-370. 

Anp.  Dlv.  57-148:  79-135;  85- 
104;  86-12;  188-185:  150- 
549;    151-562. 


Mlic.    87-636:    68-308;    74-490. 

N.  Y.  Supp.  76-286;  78-1040;  83- 
135,  245;  117-524;  123-686; 
124-1074;   13^854. 

Civ.    Proc.    11-180:    13-214,    S13. 

How.   N.   S.   1-135. 
8nbd.  1. 

Hun,  34-466. 
Subd.  2. 

N.   Y.   100-20;  128-185. 

Uun,  34-383.  465;  81-341;  88- 
261;  92-477. 

App.  Div.  6-421;  88-386;  139- 
501;  150-649,  655. 

MlBC.    24-532;    71-353. 

N.    Y.    Supp.    84-734;    188-610. 

Civ.    Proc.   7-409. 

Abb.   N.   C.  15-463. 
Subd.  8. 

Hun.  32-694. 

Misc.  8-15a  166. 
Snbd.  4. 

App.   Div.   121-314. 
2033. 

N.  Y.  100-20;  142-630;  168-442; 
187-27. 

Hun.  25-307;  34-398,  465;  40- 
44;  64-455. 

App.  Dlv.  6-421;  67-148. 

Misc.  24-532. 

N.  Y.  Snpp.  88-186. 

St.  Rep'r.  46-598. 

Civ.  Proc.  9-406;  18-318. 

How.  N.  a  1-135. 
Snbd.  1. 

N.   Y.    100-23. 

Hud,  48-690. 
Snbd.  3. 

HuD,    25-590. 

St.  Kep'r.  46-677. 
Snbd.  4. 

Hun.   26-690:  48-500. 

App.  Dlv.  86-194. 
Snbd.  5. 

Hun.  48-690. 
Snbd.  6. 

App.  Div.  84-588;  86-194. 
2034. 

N.  Y.  100-20;  128-180. 

Hud,  26-587;  64-455;  75-281;  80- 
379    477 

App.  *Div.' 6-421;  23-386;  87-14& 

Misc.   8-166. 

N.   Y.   Supp.   123-686. 

Abb.  N.  C.  15-461. 
2035. 

N.  Y.  207-868. 

App.   Dlv.  57-148. 

Misc.  51-396. 
2036. 

Hun.  50-243. 

N.  Y.   Supp.   1OO-608. 

Misc.    71-354. 
2037. 

N.   Y.   100-20. 

Hun.  77-96. 
Misc.   65-119. 
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N.  T.  Supp.  119-826. 

Civ.  Proc.  14-2a 

Cr.  Rep.  3-547. 
2088. 

N.  Y.  162-441. 

Hun,  48-166. 

Misc.  60-510. 

N.  Y.  Supp.  61-1095;  86-887;  ©»- 
153;  116-62. 

App.    Diy.    140-98. 

St.  Rep'r.  S3-936. 

Cir.  Proc.  14*^244. 
Sobd.  1. 

N.  Y.  111-687. 

Hun,  4T-600. 

App.   Dlv.  38-118. 

Misc.  2&-45S. 
Snbd.  2. 

Hun,  41-194. 

App.  Dlv.  ST-TL 
2030. 

N    Y    128—180 

App.'  Dlv.    6-417;    68-135;    133- 
185;  160-544;  161-261. 

Misc.   88-400;  84-699. 

N.    Y.    Supp.    68-59;    117-524; 
186-467. 

Civ.  Proc.  14-28. 
2041. 

Misc.  8-153;  34-25. 

N.  Y.  Supp.  29-829;  69-461. 
2042. 

App.  Dlv.  6T-161. 
2060. 

Misc.  10-249 ;  74-252. 

N.  Y.  Supp.  133-986. 

Civ.  Proc  13-198. 
Sabd.  1. 

App.    Dlv.   11-829. 
2061. 

N.  Y.  Supp.  133-93a 
20»4. 

Hun,  41-188. 

Cr.  Rep.  4-289. 
2057. 

Hun,    41-188. 

Or.  Rep.  4-289. 

20.%8. 

N.  Y.  96-881 ;  1S8-440 :  206-46. 
App.    Dlv.  6-424;    104-48 ;    124^- 

817;  189-472;  160-545. 
N.    Y.    Supp.    93-277;    124-47; 

136-274. 

2or>9. 

N.    T.  1O7-C07. 

App.  Dlv.  2-108;  126-189;  145- 
862;  160-779. 

N.  Y.  Supp.  109-581. 

Civ.  Proc.  14-241. 
2060. 

App,     Dlv.     68-284;     139-472; 
160-916. 

N.  Y.  Supp.  124-47:  136-694. 

Cr.  Rep.  3-457. 
2061. 

App.  Dlv.  169-916. 
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2062. 

App.  Diy.  160*916. 
206U. 

App.  Div.  31-122;  194-48. 
N;  X.  B«pp.  114-200. 
2067. 

N.  Y.  142-27a 
Hun*  66-288:  70-562. 
App.  Dlv.   107-229;   ISD-oa    . 
MUe.  31-360. 

N.  Y.  Supp.  66-569;  94-1101. 
Civ.  Proc.  16-879. 
N.  Y.  Super.  64-184. 
2068. 

N.   Y.  135-76. 

Hun,  50-470;  68-614. 

App,    Div.    29-27;    09-288;    126- 

87;   138-561. 
Misc.  61-113. 
N.     Y.     Supp.     46-646;     68-993; 

110-148;    114-307;    123-294. 
Abb.  N.  C.  29-177. 
2069. 

N.  Y.  155-76. 

App.    Div.    126-87;    138-561. 
N.   Y.    Supp.   110-148;    128-294. 
»070. 
N.   Y.  99-620;   102-95;   135-522; 

149-223,    418;    200-452. 
Hnn,    84-584;    47-545;     65-296; 

70-363;  91-311. 
App.   Dlv.   5-254;   8-552;    12-506. 

537;    20-50,    342;    33-324,    689; 

36-519;     44-400;    48-560;    49- 

124;  52-180:  53-94;  79-43;  85- 

409;    99-94;    107^-229;    120- 

98;  145-654. 
Misc.     12-469;     14-42,    213;     16- 

3()6:     17-674;    19-673;    27-387; 

38-701;    89-369,    454;    42-117; 

61-76;   69-206. 
N.  Y.  Supp.  35-099;  46-727,  898; 

60-703:     62-897:    66-58(     926; 

68-1106;   79-828;  94-1101. 
N.  Y.  Ann.  Cas.  6-865. 
2071. 
App.  Div.  44-401. 
Misc    64-344 

N.  Y.  Supp.  60-703;  194-122. 
N.  Y.  Super.  64-184. 
2072. 
Hun^  70-562. 
Civ.  Proc.  19-176w 
2073. 

Hun,  80-468. 
2074. 

Han,  80-45S. 
2075. 

Hnn.  90-105:  80-464. 

Apn.    Dlv.   6-28;    106-566;    114- 

171;    188-561. 
N.     Y.     Supp.     94-754;    99-693; 

123-294. 
Civ.  Proc.  15-379. 
2076. 
N.  Y.  164-289. 


r 


NOTES. 


Add.    Dlv.    0-28;    20-9;    38-414; 
60-288;    07-446;    74-217;    114- 
171;   138-561. 
Misc.  22-384;  27-570. 
N.  Y.  Supp.  99-603;  128-294. 
N.  Y.   Super.  54-ijsi. 
Week.  Dig.  11-87. 
2077. 
Hun,  40-29C: 
App.    Dl7.    0-28:   20-12;   45-153; 

89-92;    138-560. 
N.    Y.     Bupp.    01-149;    85*488 : 

124-746. 
St.  Rep'r.  11-403. 
2078. 

App.   Dlv.  89-92. 
2079^'    Supp.    124-746. 

Misc.  27-339. 

N.  Y.  Super.  54-184. 

N.  Y.  Supp.  124-740. 
2080. 

Hun,  00-530. 

App.  Dl,-.  50-288. 

N.  Y.  Supp.  68-993. 
2082* 

N.   Y,  150-280. 

Hud.   91-319. 

App.  Dlv.  24-567:  87-414:  45- 
153-  40-314-  52-375:  74-217: 
77^00;  78-347;  82-571;  113- 
316;  123-278;  126-88;  188- 
060;    139-92. 

Ml«c.  33-784;  20-28,  39:  28-40; 
33-35Z 

N.  Y.  Supp.  49-760;  01-149,  655; 
68-446;    78-1051;    79-989;    91- 
900;    107-1101;    123-294. 
.Civ.  Proc.  19-416. 

N.  Y.  Super.  63-6a 
2083. 

Hun,  91-319. 

App.  Dlv.  44-453:  74-217;  77- 
500;  78-344;  123-278;  126- 
ft7 

Mlsc".  12-470;  13-734;  20-29;  45- 

183 
N,   Y.*   Siipp.   85-213;  61-41;   77- 

521;     78-1051;     79-989;     91- 

900;  107-1 101;  110-148. 
St.  Repr.  8-202. 
X.  Y.  Super.  64-184. 
How.  01-57. 
X.  Y.  Ann.  CaB.  6-248. 
2084. 

N.  Y.  194-188. 

Hun,  50-479. 

App.  Dlv.  74-217;  77-500;  123, 

27S'   126-MS 
Mfsc.  33-352  .^'45-1 82;  61-113. 
N.  Y.  Supp.  77-521:  78-1051;  91- 

900;  107-1101;   110-148. 
2085. 

App.  Dlv.  113-316. 
2086. 

Hun,    73-303:    83-230:    194-187, 
App.   Dlv.    .19-6;in:     42-251;     58- 
350:  95-77;  129-81. 


>[lsr.   i).406;  33-352. 

N.    Y.    Supp.    68-440.    1101;  88- 

493;  118-367;  13O-1048. 
How.  64-523. 
2087. 

N,  Y.   77-595. 

App.   Dlv.  46-314;  48-432;  113- 

316;    138-562. 
Misc.  73-271. 

N.   Y.    Supp.    123-294;    130-865. 
2088 

N.   Y.   IIS- 101:  151-386. 

Hun,   91-319. 

App.     Div.     9-59 ;    20-11  ;     116- 

850;    189-94. 
MiRC.  13-734;  29-28;  31-560;  88- 

596. 
X.  Y.  Supp.  35-213:  49-760;  64- 

681;  121-810;   123-845. 
2089 

X.  Y.  Supp.  130-865. 
2090. 

N.   Y.   138-222;   142-278;   184- 
32. 
2091. 

N.  Y.  186-394. 

App.  Dlv.   105-602;  145-531. 

Misc.  58-305. 

N.   Y.   Supp.   109-321. 
2092. 

N.  Y.  184-32. 

App.  Dlv.  112-429;  146-531. 

Misc.    32-4. 

N.   Y.    Supp.   66-120;   98-557. 
2093. 

N.  Y    184-82 

App.'  Dlv.  145-531 ;  150-181. 

Misc.  32-4. 

N.  Y.  Supp.  184-910. 

Week.  Dig.  10-38i. 
2094. 

N    Y    184—82 

App."  Dlv.  51-104;  140-531. 
2095. 

N.  Y.  184-32. 

App.  Dlv.  145-531. 
2096. 

N.  Y.  184-32. 

App.  Dlv.  145-681. 
2097. 

App.   Dlv.   55-260. 

Misc.    41-200;    54-31. 

Week.  Dig.  10-394. 

N.   Y.   Supp.   1O3-1081. 
2099. 

App.  Div.  118-316. 

Misc.  41-290,  431. 
2100. 

App.   Div.   78-849;  79-24. 

N.  Y.  Supp.  79-905. 

How.  61-514. 
2101. 

App.   Dlv.   120-818. 

X.  Y.  Supp.  1O5-809. 
2102.  , 

N.  Y.   180-304. 
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NOTOS, 


App.   Dlv.   iao-S18. 
N.  Y.  »app.  ia6«809. 
8118. 
How.  67-124. 

ai2o. 

N.  Y.  48-613;  5lHk2:  63-547; 
55-600;  68-463;  7l»-582;  85- 
655;  106-199;  106-64,  671; 
110-495;  lia-608;  121-551; 
131-468;  138-55:  147-337; 
152-3U,  430;  15.3-381;  154- 
437;  138-421;  160-47,  473; 
168-488. 

Hun,  25^602;  44-172;  68-160, 
508;  73-369. 

Apix  Dlv.  4-544;  7-294;  ao-3: 
217-532:  32-1S2;  43-378;  44- 
241;  51-200;  63-430;  68-197; 
77-149;  81-118;  86-276;  101- 
427;  116-801;  123-594;  124- 
155;  127-853. 

Misc.  80-043;  51-101;  53-367. 

N.    Y.    Supp.   6-231;  58-649;   60- 
615  ;  71-700  ;  74-04  ;  84-1107  J 
lOB-49,  726;  183-931. 

St.   Rep'r.  35-413;   70-844. 

Civ.  Proc.  18-318;  30-398. 

Abb.   N.  C.   14-495. 
8«bd.  a. 

Hon,  58-598;  72-369. 

App.   Dlv.   41-546;   107-274. 

MIbc.  27-89. 

St.  Rep'r.  88-78a 
2121. 

N.    Y.    148-166;    152-216;    166- 

462. 
Hun,  88-139. 

Aop.  Dlv.  4-544;  a8.177;  77-150. 
N.   Y.  Supp.  47-1023. 
8122. 

N.  Y;  166-478:  2O7-110. 

Hun,  48-476;  68-508;  61-88;  88- 

139 
App.' Dlv.    4-544;    77-150;    101- 

427;    106-46:    112-98;    152- 

577 
N.  Y.'Supp.  34-592:  40-840;  71- 

1045;   88-22;   87-1115;   187- 

405. 
St.   Rep'r.  32-543;  38-616. 
Snbd.  1. 

N.    Y.    104-370;   140-1;   160-210. 

Hun,  21-527;  88-138. 

App.   Dlv.  4-265:  25-03;  48-540; 

67-136;   64-239:   152-577. 
N.  Y.  Supp.  60-127. 
St.  Rep'r.  86-1004. 
8«1>d.  2. 

N.  Y.  128-549;  15a-2ia 

Hun.    28-829:     57-282;     60-232; 

61-60;   152-578. 
App.   Dlv.  4-265;  8-307. 
Misc.  27-458. 
St.    Rep'r.   36-1004;    88-22.    730; 

38-610.  739. 
CIt.  Proc.  16-128. 
Abb,  N.  C.  14-495, 


Svbd.  3. 

App.  DlT.  106-46. 

St.   Rep^r.  8-722;  88-368;  83-39. 
2123. 

App.  Dlv.  77-150. 
2124. 

App.  Dlv.  62-492;  77-160. 

N.  Y.  Btipp.  71-137. 
2125. 

N.  Y.  126-360;  168-888;  166- 
163. 

Hun,  22-551;  47-407;  64-20G; 
66-93;  82-6. 

App.  Dlv.  6-468;  22-165;  33- 
278:  41-497;  47-552;  51-202: 
58-624;  77-150;  83-61:  87-50; 
ljH>-184,  101:  102-834;  106^ 
46,  90;  122-284;  133-504. 

Misc.  14-119:  80-647;  38-003. 
48-118^ 

^vA-J^"5LP-     3<>-1107;    53-7Sr. 
5«-r»<0;    00-614,    1009;    62-60 J 
64-269,    676;    62-626;    81-675; 
82-444  :  84-819  ;  86-897 ;  1Q6- 
968;   117-676.  «  »    v« 

St   Rep'r.  68-62a 
N.  Y.  Anu.  Cas.  8-346, 
2126. 

N.  Y.  126-368. 
Hun,   22-515. 
App.  Dlv.  77-160. 
St.  Rep'r.  38-643. 
Week.   Dlv.   10-200;  11-116. 
Snb^.  8.  f  **w 

81277'  ^""^^  ""^^ 

N.    Y.    108-630;    104-369;    l35- 

,245:207-90. 

Hun,   76-149;  82-339. 

App.    Dlv.     15-56;    17-203;    22- 

174;  27-533;  30-52;  64-239;  76- 

144;     77-150;     87-59;     88-414; 

1OO-190,  191;  131-162. 
Misc.  8-251;  80-643;  40-184. 
^vT-  S"Ii5-  8O-506;  71-1044;  78- 

942;    81-820;    81-258;     107- 

689;  115-275. 
2128. 

App.  Dlv.  30-58;  77-150. 
2128. 

N.  Y.  87-37. 
Hun,  25-186;  80-488. 
App.  Dlv.  1-187;  17-202;  76-669; 
77-150. 

Misc.  40-135. 

N.  Y.  Supp.  30-494;  78-888;  81- 
280. 
2130. 

App.  Dlv.   77-150. 
2181. 
Hun,  48-602. 

App.  Dlv.  84-697;  TT-160. 
Misc.  38-452. 
N.   Y.   Snpp.  80-104. 
Abb.  N.  O.  10-3S. 
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N0TB8. 


I  2140. 


92-1112: 

119-641; 


2132. 

N.   Y.  109-43^. 
Htin,  40-176. 
App.  Div.  77-150. 
2133. 

N.  Y.  181-806. 

Hun,  O4-20C.  ^  ^ 

App.  DIv.  B8-845;  77-150. 

fii''Y.'s;pp\^-68.X0B8;  114-1077. 
2134. 

^1B5;  146-134;  14»-672. 

^"^."s^jt'oi-SSS;   oa.lll2; 
180-567;  134-241. 
5*135.  ^^^  ^.^ 

N.  Y.  142-235;  149-5o4. 

A^;  Dh"^50-59:  53-342;  T7-lg); 
Y8-434  :  8C-282  ;  99-415  ;  108- 

395  ;  111-300  ;   134-563  ;  140- 

59;  148-134:   149-672. 
Misc.    T-217 ;    B7-30. 
N.    Y.    Supp.    SO-300; 

97-700:     108-1079; 

124-328;    134-241. 
Civ.  rroc.  19-318. 
2138. 

N.  Y.  73-437.  _. 

Hun.  8-625.  652;  80-487. 

App     Dlv.    17-562;    4«-504;    75- 

5^9;    T7.150;     78-484;     148- 

N.  Y.'Snpp.  80-04;  78-338;  80- 

800;  130-567. 
Abb.  N.  O.  10-38. 
Week.  Dig.  10-390. 

**nT  Y.  110-509;  181-306. 

IZ.  dI;!  V-1^0  ;  149-672. 

N.y/s^^  81-280 ;  134-241. 
*^N.^'y.    106-64;     119-502;     149- 

HS?''ll'?r'2^111;  72-360;  88- 

515:  90-D3:  91-98.  234. 
Ann    DIv    27-75;  45-504;  50-58; 
^^5^1-198;'    53-342.     617;    58-345; 

77-150:  83-52;  88-2S0;  97-285; 

S-415;      113-316;      11 1-169; 

129-268:  132-609;  140-672. 

N^'y.  Vtt-pp.^'25-874:  3B-S9.  4jg; 
^81:40):    65-707;    ««^1,"7»8\??- 
929;   91-258;   113-861;   117- 
81 ;  134-241. 
2139.  ^^   ^ 

Hnn    81-85;  91-99.  _. 

App.    Div     39-34 ;    45-605;    77- 
150  ;  99^415  ;  146-130. 

n"'y    Snpl>^^i85-874;  35-468;  54- 
436;    61-400;    91-2.-8;     130- 

507. 

1000 


N.    Y.     72-4115;    82-^^5^^*' 
97-203;     »8^335;     10O-8o.^; 

126-157.    364;    151-664;    152- 

817;  166-164,  476u 
Hun,     24-69;     29-126;      «8-273; 
45^56,     810;     47-451;     81-313; 

84-66.  _  ^„ 

App.    DIv.    2-444;   5-526;    30-53: 

35-75;    87-45;    »4-615;    74-58. 

604;    77-150;    78-259;    86-31:?: 

92-245;     96-3;     98-620;     lOl- 

218,   431;,  106-232;    11<^.    70: 

llrt-356;     124-155:      12''^-8pi». 

930;  132-668;  184-604}  144- 

451 ;  151-842. 
Misc.  4-326;  7-206;   14-110;   39- 

450;  66-484. 
N.  Y.  Sopp.  25-874:  66-198:  80- 

194;    8K-482:    87-72:    88-1060; 

90-194:    91-715:    96-587.    SG2: 

99-1045:     108-726;     111-024. 

112-139:     122-04;     128-340; 

186-1031.  _,  ^^^ 

St.   Rep'r.  9-600;  49-48;  68-623: 

70— 846 
Abb.  N.  C.  17-366;  «>-48. 
Week.   Dig.  13-207;  16-156;  17- 

N.  Y.  Ann.  Cas.  »-»46. 
Sabd.  1. 

N.  Y.   143-16T. 

Hun,   58-598. 

St.   RepT.  85-^08. 

Civ.  Pro*!.  9-338. 
SQbd.  2. 

Hnn,  68-698. 

App.   DIv.   182-668. 

St.   Rep'r.  85-413. 

Sabd.  8. 

Hun.     84-822:    »«-!«:  ,**-»''^' 
47-452;    68-508;    74-170; 

App^'Dlv.    4-281;   32-182; 

668;  138-173. 
N.   Y.   Supp.  28-113;   123-349. 
Civ.  Proc.  9-338. 

Snbd*  4«  ^    ^^^  ,.#!.• 

N.  Y.   112-609:  110-507. 
Abp.   Div.   1-534;  4-266;  M-CW. 
Misc.   14-229.  _^ 
St.  Eep'r.  86-099. 

Snbd.  6.  ^    ^^^  *«« 

N.  Y.  92-806:  166-262;  llO^; 

119-507;  123-637;   142-354. 
Hun.     25-603;     44-295;     60-2S4; 

74-254;   92-680. 
App.  Dlv.  2-538;  4-266;  42-368; 

106-607.  ^ 

MlBC.    T-280:    13-22;    1^^. 
N.  Y.  Supp.^6-395 ;  »^8««.  ^JJ; 
St.    Rep'r.    11-577;    16-110;    ao- 

913:    27-87,    131;    32-8.TO: 

966;  36-999;  89-613;  4S-202. 
Abb.  N.  C.  17-372. 


NOTBS. 


9141. 

N.  y.  100-89:  ioe.267:  lia-494; 

112-507:    iae-147,   360. 
Han,     42-581:     44-293;     60-284; 

61-64:   81-318;    88-140. 
App.    DiT.   1-70:  aa-174;  89-247: 

77-149;  »0-2fe;   124-166. 
Misc.  7-206l 
2142. 
N.   y.  132-367. 
App.  Dlv.  77-149. 
214.3. 

App.   Dlv.  42-251;  77-160;  114- 

170. 
N.  y.   Supp.  40-207;  60-10;  00- 

679. 
Abb.  N.  C.  18-246. 
2144. 

Hun,  22-47a 
App.  Dlv.  77-150. 
Misc.  80-6ia 
2145. 

App.  Div.  77-149. 

2i4e. 

App.  Dlv.  4-544;  77-149. 
2147. 

Hun,  40-176. 

App.  Dlv.  77-160. 
2148. 

N.   Y.  143-228. 

Hun.  82-238. 

App.    Dlv.    67-151:    77-14ft:    80- 
X2;  12?>-499. 

Misc.   34-25. 

N.  Y.  Supp.  114-499. 

2231. 

N.   y.  28-55;  1OO-390. 

Hun,   26-270;  40-846;  60-241; 

00-541. 
App.    Div.    62-144;    64-628:    66- 

539;     64-373:     68-116;     76-90; 

01-.43a:     112-114,     119;    lltt- 

527;    132-391;   134-267;   142- 

694;    140-567. 
Mi»o.    0-47.    96;    10-746.    10-521: 

21-479;    27-725:    37-480:     30- 

347  ;  40-548  ;  41-632  ;  «l-66(> ; 

46-24>4;   47-632;    50-14J),   641; 

6H-216.    546;    50-487;    62-231, 

498,   513;   67-546. 
N.  y.  Sniip.  in-n:W:   47-563;  60- 

712;    72-108;    74-243;    76-1080; 

H4-5S()  ;        «r»-335  ;        88-252  ; 

100-808;  110-1044;  113-1058; 

114-771 ;       1  l."5-2ri6:      1 1«.(?01 ; 

121-613;     123-379;     127-438; 

128-6.-4  ;   13:i-0r>9. 
St.  Rep'r.  2.3-61:  40-679:  62-421. 
Civ.    Prop.    14-.347;    16-447;    17- 

227;  10-217. 
Daly,  13-275. 
N.  Y.  Ann.  Cas.  0-261. 
Sulxl.  1. 

N.     Y.    38-451;    44-489;    61-539; 

76-301.  574;  127-175. 
Hun,  87-3. 


App.   Dlr.  6-690:  62-141. 

Misc.  8-186:  11-.351:  26-722;  27- 
536;  42-226;  61-229;  62-641. 

N.  Y.  Supp.  0-24;  64-1057;  01- 
712;  116-1090;  116-1118. 

St.  Rep'r.  53-68. 

Week.    Dig.    20-367. 
Sobd.  2. 

Hun,  60-591. 

App.  Div.  11-264;  41-382;  68- 
117;  127-812. 

Misc.  20-349.  612;  22-739;  23- 
645;  24-734;  26-598. 

N.  Y.  Supp.  6-364:  46-918:  62- 
107;  68-785;  66-l.-|5:  58-493; 
82-984;  86-16;  102-618;  111- 
856;    121-298;    123-263. 

St.    Rep*r.    20-654:    40-717;    62- 
490;  68-889. 
Siibfl.  8. 

App.   Div.   134-267. 

Misc.  11-355 :  76-488. 

N.   Y.   Supp.  104-74S;  118-949. 

St.  Rep'r.  20-654. 

Civ.   Proc.  8-178;  18-418. 
Snbd.  4. 

Abb.  N.  C.  21-312. 

Daly,  11-153. 
9nl>d.  R. 

Misc.    16-60;    10-.')40;    60-149. 

N.  Y.  Supp.  08-194 ;  131-691. 
2232. 

N.  Y.  182-234. 

Hun.  84-340. 

App.   Dlv.   76-96;  110-12. 

Misc.  68-546;  62-517. 

N.  Y.  Supp.  66-761;  61-524; 
06-775;   100-808:   113-1058. 

Civ.  Proc.  0-429;   12-359. 

N.  Y.  Ann.  Cas.  0-261. 
Snbd.  1. 

N.  Y.  84-287  ;  182-234. 

Misc.  26-680. 

N.  Y.  Supp.  88-1067. 
Snbd.  2. 

Hnn,  62-360;  86-462. 

App.  Dlv.  46-210. 

Misc.  24-735  ;  48-187. 
Subd.  8. 

Hun,  60-90. 

Misc.   18-418. 

St.  Kep'r.  63-69. 
Subd.  4. 

N.   Y.   102-208. 

Hun,  41-101. 

App.  Div.  62-217:  62-269;  87- 
03;   14H-692. 

MlHc.  68-218;  60-543;  62-641; 
66-591. 

N.  Y.  Supp.  100-13;  111-418; 
115-1090:  120-811;  132-1016. 

St.  Rep'r.  16-968. 

Abb.   N.  C,  16-86. 
2233. 

N.   Y.   130-668. 

Ilun,   73-409. 


lOOl 


MOTOS. 


App.   DiT.  50-487;  76-96;  10»- 

271  •  146-476. 

Misc.  *9-453;  5.S-546;  61-230. 

N.    Y.    Siipp.    02-460;    1O9-808; 
113-1058;   114-142;   131-265. 

Abb.    N.    C.   29-56. 

V.  Y.  Ann.  Cas.  9-261. 
2234. 

N.  Y.  183-229. 

Hun.  28-284. 

App.   Dlv.  68-118;  76-96. 

Misc.  12-150;  58-549;  63-247. 

N.  Y.  Snpp.   ll«-667. 

IIOW.  6O-430:   69-432. 

N.  Y.  Ann.  Cas.  9-261. 
2235. 

N.   y.   201-453. 

Hiin,  67-234,  561. 

App.    Div.    41-883:    46-140;    60- 

^37;    53-511:    64-110:    64-373; 

76-96:   83-157;   105-553;   113- 

721;    122-585;    132-391;    142- 

594  •  144-701. 

Misc.  b-453:  10-746;  12-637;  14- 
29;  16-320:  18-241;  20-139,  350; 
22-232.  234;  23-072,  684:  28- 
530:  37-4 SO:  40-204;  42-400; 
52-150;  55-249;  56-464;  58- 
216;  61-83.  2'JS,  2.'i4,  628,  003; 
63-23;   67-126;    69-320. 

N.  y.  Siipp.  30-248;  35-145;  45- 
918;  6U-20-I,  303:  55-616:  68- 
313;  69-5G3:  60-1040:  66-337; 
72-103:  75-1080:  78-948:  80- 
1015;  81-642;  84-228;  86-182, 
804;  99-215;  1O1-S03:  107- 
128,  694;  108-725:  109-50; 
113-2.  21,  614:  114-07.  ll.'S, 
142.  415;  116-691;  117-318; 
118-326;  121-617;  126-455 ; 
126-713;     127-438;     129-715. 

Civ.    rroc.   19-217. 

Abb.  N.  C.  29-56. 

How.   60-439. 

T.   &  C.    1-533. 

N.  Y.  Ann.  (^as.  2-145;  9-261. 
2236 

N.    Y.   58-.323;   139-538. 

App.  l>iv.  57-191;  70-96. 

Misc.    27-720:    40-.'>48:   42-403. 

N.  Y.   Supp.  68-270;  113-1058. 

How.   00-437. 

N.  Y.  Ann.  ('as.  9-26L 
2237. 

App.  Dlv.  76-96. 

Misc.    lK-241;  58-546.  _  ^^^ 

N.   Y.   Supp.   84-5S0;    109-808. 

Civ.  Proc.   1-446. 

How.  6.1-3. 

Week.   Dig.  11-392. 

N.  Y.  Ann.  Cas.  9-261. 
2238. 

N.   T.   62-445. 

Hun,  28-284. 

App.   Div.   61-373;   76-96;   103- 

621,  r)L»3:  io.'5-r)53. 

N.   Y.  Supp.  72-103. 
Abb.  N.   C.   13-38. 


Week.  Dig.  16-86. 
N.  Y.  Ann.  Cas.  9-26L 
2239. 

Hun,  20-549. 

App.  Dlv.  76-96. 

MlBC  12-160. 

Civ.  Proc.  16-411. 

How.  N.  S.  2-89. 

N.  Y.  Ann.  Cas.  9-261. 
2240. 

App.    Div.    11-265;    41-882;    76- 
96;  122-584. 

Misc.    11-355;   4O-207 ;  47-633. 

N.     Y.     Supp.     63-150;     81-642; 
107-604;  121-298. 

N.  Y.  Ann.  Cas.  9-281. 
Snbd.  1. 

Civ.  Proc.  8-178;  13-62. 
Snbd.  2. 

App.  Div.  105-554. 

Civ.  Proc.  13-52. 

N.  Y.  Supp.  58-494;  128-263. 
Snbd.  8. 

Misc.  SO-120. 

N.  Y.  Supp.  61-786, 

Civ.  Proc.  13-52. 
2241. 

Hun,  81-310. 

Misc.    68-353. 

App.  Div.  76-96:  106-664. 

N.  y.   Supp.   128-971. 

N.  Y.  Ann.  Cas.  9-261. 
2242. 

N.  Y.  182-234. 

App.  Div.  76-96. 

N.  Y.  Supp.  122-42L 

N.  Y.  Ann.  Cas.  9-261. 
2248. 

App.  Dlv.  76-96;  106-564* 
.    N.   Y.   Super.  69-554. 

N.  Y.  Ann.  Cas.  9-261. 
2244. 

N.  Y.  182-234. 

Han,  64-153;  71-254. 

.    Div.    46-243:    63-510:    «T- 
6;   72-589;   76-96.  371;  83- 
151;   121-800;  128-864;   187- 
627;   139-745;  144-701. 

Misc.  9-46;  10-745;  13-41.  2.V); 
14-570;  20-614;  22-2G1.  LtS3: 
26-682;  28-552;  36-287  r  33- 
118;  38-123;  41-664;  58-537; 
59-483:  60-60;  61-46;  6»- 
498;   68-353. 

N.  Y.  Supp.  31-804;  84-168:  4ft- 
1113;  68-700;  61-684:  68-492; 
64-131:  66-964:  67-1.^:  73- 
472;  76-578;  77-91;  78-713; 
81-.374;  82-543;  84-580;  92- 
L'.V);  106-718:  116-997;  113- 
4;i.  108,  2m;  116-256;  118- 
326;  122-421;  124-673; 
715  ;  130-274, 

Civ.   Proc.   15-411;  28-222. 

»^t.   Ren'r.  6-97. 

Weel£.    Dig.   26-134. 

N.  Y.  Ann.  Cas.  1-189;  9-261. 
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Hud,  73-400,  410,  414. 

App.  Dlr.  46-140;  76-96. 

Misc.  23-673;  01-230. 

N.  Y.  Supp.  ttO-620;  114-142. 

N.  Y.  Ann.  Cas.  9-261. 
8246. 

Misc.  2B6-781. 

A  pp.   Dlv.   76-96. 

N.  y.  Ann.  Cas.  »-261. 
2247. 

N.   y.  76-584. 

Hun,  71-254. 

App.  Div.  76-96;  102-687;  112- 
120. 

MlBC.   7-184;  47-632;  5«-r>47. 

N.  y.  Supp.  «4-144;  98-242; 
1O9-808. 

How.  60-439. 

N.  y.  Aon.  Cas.  9-261. 
2248. 

App.  Dlv.  76-96. 

Misc.  31-720;  59-490. 

N.  Y.  Supp.  110-1083. 

Civ.  Proc.  15-411. 

N.  y.  Ann.  Cas.  9-261. 
2249. 

N.  y.  70-180. 

App.  Dlv.  68-511;  76-96;  106- 
342;    139-740. 

Misc.  8-853;  9-46;  27-179;  28- 
552;  43-81;  60-641. 

N.  y.  Supp.  6«-3aS;  86-514;  88- 
960  ;  90-477  ;  t>4-463  ;  98-694  ; 
108-41;    118-320. 

dr.  Proc.  15-411. 

N.  y.  Ann.  Cas.  9-261. 
2260. 

N.  y.  69-610. 

App.   Dir.  76-96. 

Misc.  39-441;  43-81;  54-36; 
67-547. 

N.   y.  Supp.  80-203;  86-514. 

Civ.  Proc.  5-141. 

N.  y.  Ann.  Cas.  9-261. 
2261. 

App.  Dlv.  14-549;  76-96. 

Clv.    Proc.   19-234. 

N.  y.  Ann.  Cas.  9-261. 


App.  Dlv.  76-96. 
K.   y.  Ann.  Cas.  9-261. 
2263. 

N    y    169-391 

App.  Div.  42-261;  61-277:  66-17; 
76-54;     76-96;     120-17;     136- 
700;   137-2. 
Misc.     17-379;     18-475;     20-47; 
28-467,     696:     24-719;    20-334; 
83-474  ;  88-297  :  39-350  ;  40- 
561  ;     60-301.     300 :     56-386 ; 
67-444;   68-218;   OS-.Wi. 
N.  y.   Supp.   47-lS.S:  63-801:  68- 
1120:  60-515:  64-1007:  67-902; 
72-1020  ;  77-.S54,  J>G9  ;  70-849  ; 
104-006 ;      lOG-RO  1 ;      11 0-77r» : 
120-993;    121-417,    584;    122- 
85 ;  182-860. 


Clv.  Proc.  16-340;  10-284. 

N.    y.    Ann.    Cas.    6-225;    7-163; 
9-261. 
2254. 

N.  y.  188-108. 

Hm.  19-220. 

App.  Dlv.  69-296;  76-96;  91-432; 
112-120;    140-506. 

Misc.   9-46:    18-242;   26-682;   38- 
578 '  47-632 

N.   y.   Stipp.  50-760;  74-660:  7«- 
64  ;  86-919  ;  87-471 ;  138-964. 

N.  y.  Ann.  Cas.  9-261. 
Snbd.  1. 

App.   Div.  76-108. 
2265. 

App.   Div.    76-96. 

Misc.   45-653. 

N.  y.  Ann.  Cas.  9-261. 
2266. 

N.  y.  188-103. 

Hun,  68-552;  78-445. 

App.  Piv.  76-96 ;  112-120 ;  162- 
558. 

Misc.  18-417;  22-128,  134;  63- 
461;  68-546,  551. 

N.    Y.     Supp.    48-810;    70-910; 
106-27;  109-808;  137-572. 

N.  Y.  Ann.  Cas.  9-201. 
2257. 

App.  Dlv.  76-96. 
,    Misc.  63-461;  68-551. 

N.   y.   Supp.    109-808;   120-737. 

N.  Y.  Ann.  Cas.  9-261. 
2268. 

App.  Dlv.  76-96;  162-550, 

Misc.  22-1 3ri;  68-551. 

N.    Y.    Supp.   48-810. 

N.  Y.  Ann.  Cas.  9-261. 
2269. 

App.  Dlv.  76-96;  152-550. 

Misc.    18-419;    22-128;   26-370; 
58-551. 

N.   Y.    Supp.    109-808;   137-r)72. 

N.  Y.  Ann.  Cas.  9-261. 
2260. 

N.  y.  183-229. 

Hun,  24-624:  26-303:  34-55.  250. 

App.   Dlv.   14-584;  70-96;  106- 
342;    109-635:    142-206. 

Misc.  9-456;   18-417;  50-641. 

N.  y.  Supp.  94-463;  96-359;  98- 
694;   126-1088. 

How.   61-100:   63-165. 

Weclc.   Dig.   13-143. 

N.  Y.  Ann.  Cas.  9-261. 
2261. 

N    y    183-2*^9 

App.  Dlv.  76^96  :  106-843  ;  109- 
635. 

How.  63-165. 

\.  Y.  Ann.  Cas.  9-261. 
22<;.'2. 

App.  Div.  76-96;  134-604. 

Misc.     14-173. 

N.   Y.   Supp.   119-576. 

How.   63-165. 

N.  y.  Ann.  Cas.  9-261. 
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2263. 

N.  Y.   132-367. 

App.   DIv.   70-96;  84-627;   144- 
059. 

Misc.  23-648  ;  24-278  ;  B7-444. 

N.    Y.    Supp.    129-599. 

Civ.  Pioc.  1»-180. 

N.  Y.  Ann.  Cas.  9-261. 
2264. 

Hun,   73-415. 

App.  Div.  76-06:  127-82. 

Misc.  46-437  ;  55-249. 

N.  Y.  Ann.  Cas.  9-261. 
2265. 

N.    Y.    169-390. 


50-641;  61-46. 

N.   Y.  Supp.  69-184;  78-713;  86« 
1015;  113-43. 

St.   Rep*r.   33-352. 

Civ.  Proc.  4-163:  7-312. 

How.    61-265;    63-3;    66-426. 

How.   N.   S.  8-383. 

N.  Y.  Ann.  Cas.  9-261. 
Snbd.  1. 

Daly.  ll-20b. 
Subd.  2. 

N.   Y.  49-227. 

Hun.  24-77.  626. 

Misc.    6-166;    14-178. 

N.  Y.  Supp.  5-381;  73-9. 

Civ.   Proc.  4-159;  11-313;  17-65: 
19-217;  23-222. 

Daly.  11-206. 
2302. 

Hun.  41-72. 
2320. 

N.   Y.  101-310. 

Hun,  37-308;  51-248;  61-197;  64- 
19;  83-206:  89-527. 

App.    1)1  v.    3-142:    7-347:    8-400: 
2;U412;     24-250;     33-110;     43- 


Mific.    27-120:    31-342.    345;    32- 
41.n,    641;   83-534;  46-47;   70- 

288. 
N.   Y.'Supp.   31-941:  44-901:  64- 
984;     66-531;    67-244;     68-90 1: 
77-42:?:        93-28.H:        109-831: 

iio-i(>04:  ii9-r»r)(>. 
Abb.  N.  C.  20-1G2. 
N.  Y.  Ann.  Cas.  9-283. 

2321. 

Hun.   64-20;   83-28.^. 

App.  Div.  8-400;  ;i3-116;  43-2.'J2: 

114-404;    151-165. 
Misc.     18-407;     19-(k8n:     27-120; 

51-482  ;    70-2.S.-)  ;    72-2.' S. 
N.    Y.    Siipp.    31-941  ;    109-831  ; 

131-109;    135-145. 
2322. 

N.  Y.  192-514. 


App.    DIv.    33-116;    43-232; 

346;  126-801. 
Ml.s<\   18-407;  S7-120. 
N.  Y.  Supp.  109-831. 
Abb.  N.  C.  11-120. 
2323. 

App.     Div.    7-348;    34-150;    80- 

326;  125-890;  129-586. 
N.  Y.   187-182. 
Misc.  24-85a 
N.     Y.     Supp.     64-654;     86-917; 

110-1004;  114-261. 
2323a. 

N.  Y.  192-8 

App.   Div.   67-4;  100-232 ;   109- 

667;   110-590;   119-173;   138- 

45. 
Misc!    32-48;    63-447. 
N.   Y.  Supp.  66-105:  67-647:  Ol- 

814;     96-585;     97-346;      122- 

889. 
2324. 

App.  Div.  100-232;  125-464. 
N.  Y.  Supp.  109-831. 
2325. 

N.  Y.  192-514. 

Hun.  27-480. 

App.   Div.  34-151;  125-464.  891; 

134-548;   138-45. 
Misc.  15-662;  31-99,  344;  32-48: 

46-47. 
N.  Y.  Supp.  54-654;  64-1035;  66- 

105;  80-917:  93-283;   9»-312; 

116-1004;  122-889. 
Abb.  N.  C.  20-162. 
Week.  Dl^.  16-327. 
2326. 

N.    Y.    199-39. 

App.     Div.     110-590;     134-548; 

137-587;    152-107. 
Misc.    27-120;   34-132. 
N.     Y.     Supp.     69-468;     86-917; 

94-346;    136-620. 
How.   26-402. 


Ann.  Cas.  9-448. 


Daly,  6-51. 
N.  f 
2327. 

N.   Y.   176-139;   199-39. 

Ai»i).    Div.    57-3;    llO-riSm;    125- 

890;    134-548;   137-224,   687; 

152-188. 
Misc.     31-340;     41-132;    4i^s587; 

64-1 19. 
N.  Y.  Supp.  48-437 ;  80-917 ;  »r- 

346;    Ili>-1004;    118-377;    121- 

958;  122-468. 
2328. 

N.    Y.    199-39. 

Misc.  31-99:  32-541;  57-672;  64- 

110. 
X.  Y.  Rnpp.  64-1035;  67-244;  8©- 

917:  109-1112. 
2329. 

N.    Y.    199-39. 
2330. 

N.    Y.    199-39. 
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App.  Div.  12T-411. 
Misc.  81-340. 
N.   Y.  Supp.  80-917. 
How,  26-402. 


N.    Y.    199-30. 

Misc.  27-726:  31-840;  6T-672. 

N.  Y.  Supp.  80-917;  109-1112. 

McC.'s  Civ.  Proc.  2-47. 

Abb.  N.  C.  7-417. 
2332. 

N.   Y.    199-39. 

Hud,  16-214. 

App.  Dlv.  2T-404. 

Misc.  57-672. 

N.  Y.  Supp.  109-1112. 

How.  40-204. 
2333. 

N.    Y.    199-39. 

Hun.  61-34. 
68-439. 

App.  Div.  101-169;  127-409. 

N.  Y.  Supp.  91-42S;  111-558. 
2334. 

N.    Y.    199-80. 

App.  Div.  24-2.10:  101-169. 

N.    Y.    Supp.  91-428. 

Abb.  (N.  S.)  11-209. 

N.  Y.  Add.  CaflL  9-270,  n. 


N.    Y.    199-39. 

Hull,  37-480. 

App.      Div.      23-412;      113-735; 

13T-223. 
Misc.     2S.71;    31-99;     32-541; 

46-47,  314. 
N.  Y.  Supp.  59-808;  64-1035 J  6T- 

244;  93-192;  121 -95& 
2336. 

N.  T.  199-39. 

Hun.  51-138. 

App.  Div.  8-141:  26-186;  67-138; 

86-560;    101-169. 
N.  Y.  Supp.  49-963;  78-605;  84- 

15;  91-^. 


N.  Y.  187-183  ;  199-39. 

App.  Div.  67-2. 
288T. 

App.  Div.  18-497;  23-412. 

Misc.  31-118. 

Daly,  7-155. 
2338. 

N.  Y.  116-386. 

App.  Div.  111-899:  162-111. 

Misc.  89-378;  62-511. 

Hun.   19-292. 

N.   Y.   Supp.   93-82. 

Abb.  (N.  S.)  11-209. 
2339. 

N.  X-  70-101;  192-514. 

Hun,  64-20;  76-450;  83-27;  92- 
606. 

App.  Div.  18-498;  38-116:  48- 
232;  74-113;  76-120:  111- 
816;  125-466. 
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Misc.  6-503;  18-^7;  19-688;  86- 

490;  84-132;  56-16;  57-90. 
N.    Y.     Supp.    77-428;    78-772; 

97-886;   109-831;  114-612. 
N.  Y,  Ann.  Cas.  9-450. 
2846. 

Hun.  96-504. 

App.  Div.  3-392  :  48-235  ;  99-60 : 

137-341.   846:   150-292. 
Misc.  27-501:  60-377. 
N.  Y.  Supp.  68-341;  63-796;  64- 

1077;    90-657:    113-452;    122- 

174:   184-1018. 
N.  Y.  Ann.  Cas.  9-450. 
2841. 

App.   Div.  48-235;  76-218;.  186- 

Misc.  '84-132  :  76-584. 

N.  Y.   Supp.  44-1094;  69-1025; 

137-311. 
N.  Y.  Ann.  Cas.  9-460. 
2342. 

N    Y    192-514 

App.*  Div.    33-116.    125:    48-284: 

47-348  ;      76-127  J      180-867  ; 

152-ll(i. 

Misc.   32-48;  34-132. 

N.     Y.     Supp.     66-105;     78-772; 

114-797;  13O-205;  137-811. 
N.  Y.  Ann.  Cas.  9-450. 
2343. 

N.   Y.  88-150;   199-39. 

Hun.  61-208:  88-27. 

App.     Div. -3-142;    68-320;    T9- 

135:    129-586;    187-686. 
Misc.    19-G88:  24-028:  37-734. 
N.  Y.  Supp.  14-1094;  76-467;  7»« 
1039;   114-251;    iaa-468. 
2344. 

Hun.  88-27:  89-527. 

App.  Div.  3-142:  8-400;  46-808; 

86-560:   129-586. 
Misc.    19-680. 
N.     Y.     Supp.     31-602;     61-540; 

119-550. 
Civ.   Proc.  8-56. 
2346. 

N.  Y.  136-10;  176-256. 

Misc.  63-000. 

N.  Y.  Supp.  117-800. 

2:i47. 

Misc.  63-661. 
N.  Y.  Supp.   117-300. 
2348. 

N.    Y.    67-231:    72-184;    78-855: 

96-525;  105-505;  106-172;  147- 

573;  171-1. 
Hun,   40-454;   64-20. 
App.     Div.    21-185;    28-14;    68- 
188;     69-380;     73-77;     104- 

118;   117-754;    181-283;   139* 

662. 
Misc.    17-252;   20-235:    66-189. 
N.  Y.  Supp.  46-537:  47-487;  61- 

liO'    74-1019;    100-421;    18&<i 

412. 
St.  Rep*r.  46-881;  62-445. 


NOTB& 


Snbd.  1. 

N.  y.  157-274. 

Misc.  10-547;  73-138. 

St    Rep'r.  29-63. 
Snbd.  2. 

App.    DIv.    139-662. 

N.    Y.    Supp.    124-278. 

St.  Rep'r.  29-63. 
Snbd.  3. 

Dem.   5-278. 
2349. 

App.  DIv.  131-238. 

N.   Y.   Supp.  115-692. 
2360. 

App.  Div.  33-616. 

Misc.  33-285;  73-138. 

N.  y.  Supp.  07-478  ;  132-412. 
2351. 

Hun,  61-208. 

App.    DIv.    18-500:   55-463. 

Misc.  30-491. 

N.   Y.   Supp.  63-822:  67-97. 
2352. 

App.  DIv.  55-463. 

Misc.  24-501:  33-286. 

N.  Y.  Supp.  67-97.  478. 
2353. 

Hud,  61-208. 
2354. 

N.  Y.  Supp.  102-1025. 

App.  DIv.  117-754. 

Misc.  50-189. 

N.   y.   Supp.   100-417. 
2856.  * 

Misc.  83-286. 

N.    Y.    Supp.   67-478. 
2857. 

N.    Y.   184-376. 

App.    Div.    56-487;   75-486. 

N.   Y.  Supp.   7H-561;  119-722. 
2358. 

Ai»p.    DIv.    130-63. 
2359. 

N.   Y.   140-162. 

Hun.   75-4r)0. 

App.  Div.  55-458;  126-157:  136- 
6.S. 

Misc.    38-409:    54-160;     58-547, 

(»**9 
N.  'y.     Supp.     67-07;     110-622; 
110-722. 

Civ.   Proc.  23-373. 
2360. 

N.   Y.   171-1. 

App.  DIv.  55-458. 
2361. 

N.   Y.   171-1. 

Hun.  75-452. 

App.  DIv.  55-458. 
MiHf\  24-501 ;  58-629. 

N.    Y.    Supp.   67-97. 
2302. 

Misc.  30-671. 

N.  Y.  Svnr     64-331. 
2864. 

N.  Y.  101-58.3. 

App.   Dir.  28-14. 


73-609; 


Misc.  24-601. 

N.  Y.  Supp.  61-27. 
2365. 

N.  Y.  175-256. 

App.    Div.    12-427;    48-484;   m* 
165. 

C!v.  Proc.  16-80. 
2366. 

N.  Y.  95-242;  187-290. 

Hun.  26-447. 

App.  DIv.  24-432;  67-165;  11«- 
687;  124-518. 

Misc.  80-718. 

N.    Y.     Supp.    68-304 
109-70;    121-237. 

Week.  Dig.  10-539. 
2367. 

Hun,   74-65. 

App.  Div.  67-166. 
2368. 

N.  Y.  176-256. 

Week.  Dig.  11-471. 
2369. 

N.  Y.  184-80;  176-266;  184- 
116. 

Huu.  22-125;  74-65. 

N.   Y.   Supp.   55-488. 

Week.  Dig.  11-471. 
2371. 

N.  Y.  71-208;  74-106, 

Hun.  26-447. 

App.  Div.  62-66. 
2372. 

N.  Y.  184-85. 

Hun,   74-67. 

App.  Div.  24-482. 

Civ.  Proc.  15-30. 
2373. 

N.   Y.    191-439. 

N.  Y.  Supp.  102-785. 

App.  Div.  117-479;  186-90. 
2374. 

N.  Y.  60-228;  68-677;  62-882: 
71-208  ;  91-648 ;  169-497  ; 
191-439. 

Hun.  62-573;  74-67. 

App.  DIv.  48-435;  112-687; 
I3O-90. 

Misc.   38-582. 

N.  Y.  Supp.  62-1068;  78-82; 
114-289. 

St.  Rep'r.  35-908;  42-8L 

Civ.  Proc.  6-281. 
Snbd.  1. 

Hun.  30-32;  32-217; 

Civ.  Proc.  6-285. 
Snbd.  2. 

Hun,  32-217. 

Civ.  Proc.  6-285. 
Snbd.  3. 

N.  Y.  82-27. 

Hun,  32-217. 

Civ.  Proc.  6-285. 
Snbd.  4. 

N.  Y.  74-108;  18T-204. 

App.  Div.  38-679. 

St.  Rep'r.  48-66. 
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S87S. 

N.  y.  169-497  ;  191-441. 

App.      Dlv.      48-438;      117-480; 
180-90:    150-897. 

Misc.  38-582. 

N.     Y.     Supp.     62-1068;     78-82; 
114-289;  184-648. 

Barb.  60-150. 
2876. 

N.  Y.  169-498. 

App.    Dlv.    150-897. 

N.  Y.  Supp.  184-648. 
2877. 

N.  Y.  169-498. 
2878. 

N.  Y.  169-498. 
2379. 

N.  Y.  169-498. 


N,  Y.  169-498. 

App.  Dlv.  48-486. 
N.  Y.  Supp.  62-1068. 
McC.'s  Civ.  Proc.  2-64. 
Abb.  N.  C.  11-107. 
2881. 

N    Y    109-497 

App.  Dlv.  48-486;  130-89.;  138- 

N.    Y."  Supp.   62-1068;    114-289; 
128-304. 
2383. 

N.  Y.   111-810;  119-475;   1«4- 
116;  190-88. 

N.  Y.  Supp.   125-369;  127-1043. 

Civ.   Proc.  15-80. 
2384. 

N.  Y.  157-683. 

Hun.   87- H3. 

App.    DiT.  84-284. 

NT  Y.   Supp.   32-888;  82-820. 

St.  Rep*r.  6-141. 


N.  Y.  167-638. 

App.  Dly.  84-234. 
2886. 

N.  Y.  184-116. 

App.  Dlv.  12-427;  48-434. 
2387. 

N.  Y.  45-71:  68-168. 

App.  Div.  46-210;  82-484;  114- 

CIv.  Proc.  14-254. 
Snbd.  1. 

Hun,  52-861. 

N.  Y.  Supp.  5-864. 
Snbd.  3. 

Hun.  52-351. 

N.   Y.  Supp.  5-864. 


N.   Y.  66-581;  68-168. 
Hun,  51-509. 
App.  DIr.  27-405. 
St.   Rep'r.   21-684. 
Week.  Dig.  10-347. 
Snbd.  4. 

N.  Y.  51-603:  197-41. 
ClT.  Proc.  9*239. 


2391. 

N.   Y.  68-153. 

App.  Dlv.  27-406. 

N.   Y.   Supp.  50-275. 
2392. 

Week.  Dig.  10-847. 
2893. 

HuD«   51-457. 

Abb.  N.  C.  29-182. 
2394. 

N.  Y.  68-160. 
2395. 

Miac.  89-214  :  48-190. 

N.  Y.  Supp.  96-776. 
2396. 

N.  Y.  68-168. 
2897. 

N.  Y.  72-534. 
2398. 

N.  Y.  72-534. 
2399. 

Misc.  61-161. 
2400. 

N.   Y.   68-153;  72-584. 

Hun.  85-458. 

N.  Y.  Supp.  32-890. 
2401. 

How.  6-493. 
Snbd.  2. 

Civ.  Proc.  9-289. 
2403. 

How.  6-26a 
2405, 

Misc.  50-467. 

N.  Y.  Supp.  100-661. 

Week.    Dig.   10-13. 
2408. 

Misc.  56-68. 
2409. 

App.  Dlv.  46-210. 
2410. 

N.    Y.   197-429. 

MlBC.    69-43. 

App.  Dlv.  131-694. 

N.  Y.   Supp.  116-66;  1 
2412. 

N.    Y.    197-429. 

Hun,   83-574. 

Misc.    69-42. 

N.  Y.   Supp.   116-06;   1 
2-113. 

N.    Y.   107-429. 

App.  Div.   131-C94. 
2414. 

N.  Y.  197-429. 

Hun,  83-574. 

Misc.    69-42. 

App.  Dlv.   131-094. 

N.  Y.   Supp.   116-86;   : 
2415. 

N.   Y.   107-429. 

Misc.    69-43. 

N.  Y.  Supp.  124-989. 
2432. 

N.     Y.     48-27:     54-511 
132-218:  108-108. 

Hun,  25-73;  36-109;  5 
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App.  Dlv.  ©4-412  ;  76-279  ;  10». 

175;   12K-761;  132-266;  13T- 

717;  139-578;  144-145;  150- 

95    241 
Misc!     l«-niS:     17-147;     22-480; 

25-91;   38-232,   690;   30-275; 

64-649;    65-624;    63-35,     40; 

68-353. 
N.    Y.    Rnpp.   54-666;  72-99;  78- 

163;  06-52;  105-8.  9,  057;  116- 

906:     118-46;    123-971;    124- 

449;    134-919. 
St.   Rop'r.  26-96:  34-512. 
Civ.     Pror.     8-242,     354;    16-323, 

324;   10-43,   403. 
Week.   Dig.   16-385;  22-2. 
Subd.  1. 

N.  Y.   126-746. 

Hun,   20-16:    40-625;   63-106. 
App.   Dly.  01-267. 
Subd.  2. 

Hun.  46-625. 
Subd.  3. 

Hun,  54-272;  63-106. 
2433. 

N.  Y.  60-96. 

Hun,  37-243;  40-77:  48-78;  61- 

57;   68-311;  66-558. 
App.    Dlv.  0-32:   12-125;   17-582; 

28-105;   34-162;   86-4;   108- 

577;  108-175;  144-145;  147- 

395. 
Misc.    11-303;    21-373:    26-91; 

48-606:  64-640;  61-374:  63-35, 

376;  70-512. 
N.  Y.  Supp.  45-576:  47-4S4:  83- 

423:  05-523;   106-8  ;   127-713; 

128-S46;   132-9. 
St.    Repr.    12-453:    15-459;    37- 

803;  60-23S;  67-290. 
Clv.tProc.    11-351;    16-68;    18- 

358. 
Abb.   N.    C.    18-161;  20-152,   40L 
N.  Y.  Super.  50-70. 
N.  Y.  Ann.  Cas.  1-401. 
Subd.  1. 

Hun,  68-555.    - 
M!so.   17-147;   18-388. 
N.  Y.  Supp.  140-799. 
St.   Repr.   33-28:   62-556. 
Civ.  Pr  )0.  10-140. 
X.  Y.  Ann.  Cag.  6-196. 
Snbd.  2. 
Hun.  46-323:  60-362:  85-506. 
N.    Y.    Snpp.   33-132. 
St.   Rep'r.   38-004. 
Civ.  Proc.  0-345:   11-417. 
Abb.  N.  C.  18-462. 
2434, 

N.   Y.   132-407. 

Hun.   2.'!-72:  40-75;   41-382;  46- 

623:  r»8-no«. 
App.  Dlv.  73-77;  75-279:  83-407; 

01-267:      106-577:      116-308; 

130-578^  144-146;   147-305. 
Misc.    16-618:    40-438;    6-I-U40: 

61-109;    6.3-35    36;     68-523; 

70-510 ;  72-450.    • 


N.  Y.  Supp.  78-163;  82-198;^ 90- 
806;  100-965;  105-9;  112- 
200.  1111;  127-713;  182-8. 

Civ.  Proc.  19-403. 
2435. 

N.  Y.  125-200;  140-447;  143- 
567. 

Hun.  63-41:  80-113. 

App.  Dlv.  8-840;  93-150;  102- 
-^2;  106-577;  112-158;  128- 
761 ;  130-578  ;  144-146,  T49. 

Misc.  5-485:  11-379:  15-443:  22- 
88,  492;  25-01;  41-475;  63-26, 
30;  66-142;  73-892. 

N.  Y.  Supp.  30-35:  50-941;  84- 
1094;  8T-.519;  02-483:  08-288; 
117-306.  310;  121-378;  122- 
686;  124-449;  128-846;  129- 
885;  131-39;  186-177. 

Civ.   Proc.   10-7.   210. 

Abb.  N.   C.   16-309. 

N.   Y.   Super.  62.166. 

St.  Rep'r.  5-251. 

How.  67-514. 

N.  Y.  Ann.  Cas.  1-20,  315. 
2436. 

Hun,.  38-142:  64-02:  80-114. 

App.  Dlv.  105-577;  128-764; 
189-678. 

Misc.  15-446:  22-264.  492,  648; 
20-607:  38-232;  66-47;  69- 
387;  68-26.  30;  66-142. 

N.  Y.  Supp.  60-171:  63-527:  77- 
504;    105-1052;    H  2-357;    117- 
306:    121-378;    122-686,    1X4- 
449;  136-177;  139-1059. 
Abb.   N.    C:.   16-35. 
How.  67-514.  . 
N.  Y.  Ann.  Cas.  1-26;  7-285. 
2437. 

App.  Dlv.  105-577. 
Misc.   66-142. 
How.    60-452. 
N.  y.   Supp.  121-378. 
2438. 

Hun.  46-623. 

App.  Dlv.  105-677. 
2439. 

App.  Dlv.  106-677. 
2440. 

App.  Dlv.  106-677. 
Misc.    66-142. 
N.  Y.  Supp.  121.37a 
2441, 

N.  v.   166-129. 

Hun.  46-623. 

App.    Dlv.     28-24:    86-306:     66- 

170  :  6.1-41 :  00-21 ;  102-48^; 

105-577;    108-175;    110-123 ; 

128-764;    136-898:    139-677. 
MIso.  10-668:  26-70:  27-194;  41- 

475  :  64-111 ;  71-i«06 ;  72-469 ; 

73—392 
N.     y!     Supp.     44-1103:    60.7»; 

51-352;    66-489:    •2-763:    67- 

640;     71-880;    92-488;     9T-6: 


1(198 


^ 


NOTBS. 


llT-1124:  124-449;  129-8S6; 
180.881 ;  181-89  :   iSO-8«8. 

Civ.   Proc.   lW-139. 
N.    Y.    Ann.    Cas.    1-25;    B-8S1; 
0-4ftL 
8442. 
Han,   85-505. 
App.  Dlv.  01-267 ;  105-577. 

Bilse.  ie-«19;  SOrJjfe-^^  ^^ 
N.  Y.  Supp.  3».1«2;  8«-e38. 
Week.  Dig.  25-26. 


ApfK  Div.  105-677. 
Misc.  21-464. 
Civ.  Proc.  11-446. 
How.  N.  S.  8-490. 
2444« 

Hnn,  85-605.  _  ^^ 

.   App.     Dlv.     105-W7;     116-209; 
^82-266;  1»J^-581.   ^     ^ 
MiM.  12-9;  6T-548:  TO-529. 
N.    Y.     Supp.    :ia-1.32;    ltH>-965; 
ll«-90«;   124-449. 
2445* 

App.  DlT.  105-577. 
Hlac.  10-335. 
N.  Y.  Ann-  Cm.  1-80. 
2440,. 

N.  Y.  78-2ia 
App.  Dlv,  106-577. 
Misc.    12-628;   18-40. 
T.  A  C.  8-790. 
2447, 

N    Y.  98-79;  16«-129;  201-92. 

Hun,  39-587.  ^^^     „^  ^^„ 

App.  Dlv.   8-589;  7-529;  34-472; 

61-473;     75-241.     279;     105- 

577;    184-434;   130-579,    585; 

150-96.  ^„      «^  «A« 

Misc.     12-628;    22-468;    24-398; 

86-761. 
N.  Y.  Supp.  84-253;  50-171;  54- 
253;  63-527:  65-171;  70-617; 
78-1.  163;  114-339;  110-395; 
124-449,  454  ;  125-790  ;  184- 
747 ;  18^648.  928,  1014 ;  140- 

799* 
fSt.  Ttep'r.  4-97. 

Abb.  N\  C.  18-310.        ^^^    ^  ^^ 
N.  Y.  A^in.  Cas.  1-148,  1S3;  4-289; 

0-461. 
Week.  Dig.  17-96;  25-252. 


nDIv.  105-577. 


Super.  48-52. 
2449. 

ADp.  Dlv.  67-472;  105-577. 

App.  Dlv.  67-472 ;  105-577. 

2451 

N.  Y.  68-362;  73-416. 
App.    Dlv.    105-577;    IS^-pSJ-^ 
N:    Y.    Supp.    44-1103;    65-793; 
124-449. 

2452. 

N.  Y.  140-447;  196-471.     ^  ^^^ 
App.     Dlv.     105-.-S77;     108-175: 
132-266;  144-146. 


M18C   TO-Sll.      ^^ 

N.  Y.  Supp.  06-62. 
Snbd.  2. 

App.  Dlv.  76-29. 
2468. 

App.  Dlv.  105-577. 
2464 

App.     Dlv.     84-190:     iaC-677; 
160-579. 

Misc.   54-37;  TO-612.       ^^  ^^^ 

N.    y.    »«i»p.    82-168;    84-916; 
103-499;      116-687 ;     120-50; 
127-713;  182-338. 
2455. 

Hull.  88-142. 

App.  Dlv.  105-6T7.     ^_ 

Civ.   Proc.  8-387;  1»-J» 

Week.  Dig.  22^72. 
2456. 

Hun,    88-142;  87-7^ 

App.  Dlv.  105-577. 

Misc.  68-853. 

N.  Y.  Snpp.  128-971. 

Hun,    22-579;     24-3SS;     84-188; 

88-519. 
App.    Dlv.    0-31 ;    41-494 ;    01- 
%7  ;  105-677  ;  108-176  ;  144- 
148;  152-759;  154-586. 
Misc.    87-765;    68-24,    41,    376; 

70-513;  72-429. 
N.  Y.  Supp.  84-976;  76-927:  86- 
688;  117-305;  128-846;  187- 
645. 
St.  Rep'r.  12-453. 
2458. 
N.  Y.  60-53;  140-447;   144-651; 

146-350. 
Hon,     24-353;    85-240;     86-589; 

46-625:   65-562. 
App.    Dlv.    21-178;    82-23;    66- 
179;   87-241;  102-432;   105- 
577;  100-281;  185-422;  144- 
749 
Misc.*  10-258;     11-303;     18-388 
22-486;   25-91;  26-70;   27-684 
29-608;  55-322;  63-26,  30,  85 
66-142.  221.  ..    ^^ 

N.  Y.  Supp.  24-829 ;  31-427 ;  32- 
162  r  ^-493  ;  6<V.^  ;  5^-309 
54-666;  56-439  62-247;  72- 
580;  84-276,  468;  02-483; 
105-347;  114-770;  117-306; 
121-878;  127-713. 
St.  Rep'r.  34-134. 
Civ.    Proc.   8-44:  9-845;   10-446; 

28-193;  24-146. 
Abb.  N.  C.  28-10. 
How.  66-290. 
How.  N.  S.  2-120. 
Snbd.  1. 
Hun,  60-363. 
App.  Div.  102-482. 
Misc.   27-685. 
N.  Y.  Snpp.  68-676. 
St.  Rep'r.  88-604. 
Civ.   Proc. 
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flnbd*  2. 

N.   y.  154-777. 
II uu.   00-360. 
App.    DIv.   21-172. 
St.    Kep'r.  88-604. 
Subd.  3. 
St.    Rep'p.   20-96.  ^ 

Civ.  Proc.  18-858. 
2450. 

Hun.  37-242. 

App.  Dlv.  81-267:  105-577. 
N.   Y.  Supp.  38-132. 
2400. 

Hud,  43-365;  51-86. 
App.   Dlv.    106-577:   138-584. 
N:  Y.  Supp.  124-454. 
How.   07-814. 
How.   N.   S.  2-448. 
2401. 

App.  DiT.  106-577. 
N.   Y.  Supp.   48-865. 
2402. 
Hud,  34-138. 
App.    Dlv,    105-677;     144-147; 

160-579. 
Misc.    54-38;    03-33,    376;    70- 

510. 
N.  Y.  Supp.  104-497;  135-435. 
2403. 

N.  Y.  140-447. 

App.  Dlv.  143-841 ;  144-551. 

Hun,  47-350;  00-480. 

App.    Dlv.  84-32;  41-380;  40-43; 

70-294  •       84-573  ;       108-281  ; 

182-267:   150-241. 
Misc.  0-468;  17-146;  18-484:20- 

14;     22-649;     54-42;     56-624; 

58-173.  314;  01-651. 
N.  y.  Siipp.  30-209;  41-225,  491; 

44-603;     46-800:     47-402;     60- 

171 ;  08-527  :  78-546  ;  78-122  ; 

86-1109;    105-844,    957;    108- 

1047;    108-21,    669;    114-131; 

134-584.  91». 
Civ.    Proc.    23-192;    82-518. 
N.  Y.  Ann.  Cas.  1-155;  7-258. 
2404. 

N.  Y.  77-58. 

App.    Dlv.    04-412;    S.'?-406;    81- 

267;    102-432;    lOR-47.    577; 

108-49;     112-158,     485;     138- 

579;  150-95. 
Ml8o.  27-194,  320:  01-651;   72- 
459. 

N._Y.  Supp.  02-747;  72-99;  82- 
198;  82-483;  84-194;  05-492; 
8K-286.  532;  114-131. 

Civ.   Proc.   16-344. 

N.  Y.  Super.  67-506. 

Abb.  N.  C.  14-322. 

How.   0O-161. 

Week.  Dig.  14-181. 
2405. 

App.   Dlv.  105-577. 

Misc.    13-51;    20-519. 

Week.  Dig.   10-444. 


2400. 

App.  DiT.  45-682 ;  105-577. 
2407. 

App.  Dlv.  68-45;  105-577. 
N.  Y.  Supp.  08-34;  82-186. 
Civ.  Proc.  18-446. 
How.    N.    S.    2-161. 
2408. 

N.  'y.  31-631:  40-383:  43-206; 
51-174:  75-295;  77-58;  87- 
153;  83-572;  106-1;  117-301; 
124-330;  128-566;  147-663: 
163-198;  154-447;  157-306; 
100—647 

Hun.  10I7I;  84-157:  85-240: 
37-631;  40-57:  42-24;  07-150; 
74-877;   87-68. 

App.     Dlv.     7-530;    28-106:     34- 

242;    45-582;    53-427;     64-503: 

.08-58:    81-424;    83-406;    105- 

677;    112-159,    485;    128-418; 

150-95. 

MlBC.    28^138:   3e-120;  4e-288. 
N.    Y.    Supp.  0-227;   13-562;   80- 

381;    54-426;    65-1081;    68-34; 

72-1045;     74-5^;    81-50:     82- 

198;   82-518;  188.286,   532;    52- 

533  ;       1 12-1050  ;       113-1092 : 

133-401 ;  184-747. 
St.    Repr.    20-808;    27-794;    51- 

745;  53-460. 
Civ.   Proc.    0-399;   8-856;   11-87; 

16-324.  30-197. 
Abb.  N.  C.  10-99. 
Daly.  10-318. 
Dem.  4-267. 
Connoly,  2-546. 
N.  Y.  Ann.  Cab.  4-881. 
Svbd.  1. 
N.   Y.  84-31. 

App.'  Dlv.  20-441;  84-242;  83- 
406;  105-575. 

N.  Y.  Supp.  102-740. 

St.  Rep'r.  6-817. 

Civ.  Proc.  12-160. 
Snbd.  2. 

N.  Y.  80-242;  88-328;  105^; 
lOO— 183 

App.  Dlv. '58-48;  140-423. 

N:  Y.  Supp.  126-853. 
2408. 

N.  Y.  40-383:  117-302:  124-330; 

163-498;   157-301;  100-I83. 
Hun,     37-681;     73-494;     82-213, 

605. 
App.    Dlv.    34-242;    45-582:    50- 

50:    08-00;    106-577;    128-418. 

132-296. 
Misc.   10-510;  28-130;   30-126: 

08-451. 
N.   Y.  Supp.  0-227;  30-1050;  72- 

1045:    74-585:    85-.371;     112- 

1050;   117-5;   125-29. 
St.   Rep'r.   27-&. 
Civ.   Proc.   11-351;  30-108. 
Abb.  N.  C.  87-35. 
Daly,  10-318. 
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N.  Y.  1S7-806. 
Ml8c.  28-138. 
N.    Y.   Sopp.  58-1067. 
Civ.   Proc.  0-d46;  17-886. 
Subd.  4. 
N.  Y.  154-147. 
App.  Dir.  34-242. 
N.  Y.  Supp.  54-426w 
Subd.  5. 

N.  Y.  154-443. 
App.  Dlv.  8-5.  66. 
£470. 

App.    Dlv.    105-577. 
2471. 

App.  Dlv.  7-534:  50-291:  83-406: 

01-267;  105-577;  144-145. 
Mlsc   72-459 
N.    y.    Supp.*    00-253;     118-46; 

120-886. 
2472. 

N.    Y.    72-317;    78-306;    80-479: 

117-141:      137-408;      144-287; 

152-508;    150-136;    200-457; 

201-496. 
Hun,     32-177;     30-65;     41-186; 

54-320. 
App.    Dlv.    22-218;    31-178:    40- 

116;  68-498:  73-11;  70-51;  88- 

306;   02-377,    463;    104-236 ; 

100-548;    ll<»-474,    536;    13:1- 

436;  168-608. 
MlBC.     17-rj84;     10-325;     28-602: 

88-543;    80-479;    41-350:    42- 

14,  171:  45-53:?:  55-173;  56- 

215;  66-412;  74-5.  7,  8;  75- 

419;   70-391. 
N.  Y.  Supp.   10-304;  44-729;  76- 

355;   80-780;   84-329;   85-830; 

03-728:  06-372;  07-403;  114- 

720;  123-523;  135-678;  130- 

1105. 
St.   Rep'r.   23-635;   32-293. 
ClT.   Proc.   10-398. 
Abb.   N.   C.   26-395:  20-47t. 
Dem.  6-11.  123,  161;  6-11. 
Connoly,  2-367. 
N.  Y.  Ann.  Cas.  1-306. 
9abd.  1. 

Hun,  86-219;  50-240. 
App.   Dlv.   104-236. 
Civ.   Proc.   12-40. 
Abb.  N.   C.   16-244;  10-40. 
Dem.  5-402. 
Svbd.  2. 

App.  DlT.  80-522;  104-236. 
Hnn.  70-376. 
Misc.  6-172;  61-8. 
Week.  Dig.  25-5. 
Svbd.  3. 

N.    Y.    24-387:    01-439;    02-70: 

117-476;      128-378;      137-601; 

152-513. 
Hun,  51-202:  61-513:  70-145. 
App.  Dlv.  11-347:  73-11:  80-522: 

86-457;  00-327;  117-59;  138- 

792. 


Misc.    3-568:    4-340;    8-676;    18- 

880 :  17-494 ;  23-221.  440. 
N.  Y.   Supp.  88-697;  101-1093. 
St.    Repr.    15-728;    32-147;    86- 

706;  41-569. 
Civ.  Proc.  0-58. 
Abb.  N.  C.  28-61;  31-111. 
Dem.  2-14;  8-518;  4-324. 
Subd.  4. 
N.  Y.  01-439;  117-476;  128-378; 

152-513. 
Hun.  42-328. 
App.    Div.    73-11;    86-467;    88- 

143;  117-59. 
Misc.  8-576;  17-494;  22-291,  499; 

30—612 

N.  Y.  Supp.  88-607;  101-1093. 
Subd.  6. 

N.  Y.  128-378. 
Hun,  88-511. 
Snbd.  6. 
N.  Y.  117-476;  152-613. 
Misc.  8-576;  17-494;  61-8. 
Dem.  2-114. 
Subd.  7. 
N.  Y.   120-642;  150-136. 
Hun,  50-592. 
Misc.  20-537. 
St.    Rep'r.    87-438;   80-308;    61- 

561. 
Olv.  Proc.  8-159. 
How.  N.  S.  2-308. 
Dem.  4-154. 
2472a. 

App.  Dlv.  158-604. 

Misc.  72-595.  620 ;  74-813,  641 ; 

77-602;  70-691;  80-19. 
N.     Y.     Supp.     181-1000;     183- 
1107;    138-682,    917. 
2473. 

N.  Y.  126-354;  135-65;  178-489. 
Hun,  70-540. 

App.  Dlv.  24-33;  61-502;  70-182: 
86-274;        1O6-.120:       107-18G; 
185-254:   158-607. 
Misc.  10-325  ;  85-731  ;  74^27. 
N.  Y.  Supp.  70-597:  70-1100;  88- 

226;  04-667,  876. 
Abb.  N.  C.  20-306. 
Connoly,  2-375. 
2474. 

N.   Y.  77-455;  127-296;  120-640. 

Hun,  58-507. 

App.    Dlv.   2-615;   24-33;    106-. 

321. 
Blisc. '10-325;    30-228;    47-548; 
48-318. 
2475. 

N.  Y.  66-144;  120-640. 
Hun.  58-507. 
2476. 

K.  Y.  83-348;  160-93;  178-442. 
Hun,  45-232;  50-464:  58-507. 
App.      Dlv.      30-611;     104-236; 

107-186:    114-245. 
MIsf.    30-15:    35-105,    732;    55- 
577;    70-166,    160. 
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N.  y.  Snpp.  20-417 :  82-180 ;  »»- 
728;  M-740;  106-929;  128- 
477. 

St.   Kep'r.  30-962;  35-560. 

Civ.   Proc.   12-39;  80-1. 

Dem.  2-251:  S-401. 

Week.  Vig.  18-429. 

Redf.  5-137. 
Snbd.  1. 

N.  Y.  85-153. 

Hun,   36-219;  41-106. 

App.   Dlv.   104-236. 

Misc.  10-80;  64-180. 

St.  Rep'r.  40-14. 

Abb.  N.  C.  16-244. 

Dem.  4-92. 
Snbd.  2. 

N.  Y.  53-610. 

App.  Diy.   104-236. 

Misc.  73-491. 

Dem.  2-261. 
Spbd.  8. 

N.  Y.  73-292;  83-438;  87-19; 
160-87. 

App  Dly.  ^89-611;  78«86S:  84- 
148;   104-236. 

Misc.  26-354. 

N.  Y.  Supp.  67-212. 

How.  N.  S.  2-112. 

Dem.  2-268;  3-346;  5-243,  882. 
Snbd.  4. 

App.  Dlv.  96-13;  104-236. 

N.  Y.  Supp.  113-619. 
2477, 

App.   Dlv.   114-245. 

Kflsc.    25-195;    27-475. 

N.  Y.  Supp.  59-166;  99-740. 
2478. 

N.   Y.  73-113.  292. 

Misc.  85-732:  65-577. 

N.  Y.  Supp.  106-929. 
2479. 

Hun.  63-2S2. 

Misc.    13-715. 

N.  Y.  Supp.  85-8201 
2481 

N.  V.  06-441;  100-210;  103-307; 
104-259;  154-778;  159-136; 
184-42. 

Hnn.  43-r)87:  48-417;  50-473; 
79-377;  86-50. 

App.  Dlv.  lS-a06;  28-207;  52- 
226;  56-258.  279;  70-821;  T2- 
286;  73-11;  119-293,  495;  131- 
84. 

Misc.  26-640;  37-096;  41-416; 
63-166. 

N.  Y.  Snpp.  29-454:  58-879.  507; 
60-636;  67-881;  TB-272;  76-87, 
355,  448;  80-7S9;  87-5S1, 
888:  9T-.867;  IOO-667 ;  lOl- 
882:  104-138;  110-572;  114- 
33:  116-794. 

Civ.   Proc.   12-48:  19-149. 

Abb.  N.  C,  29-477. 

Reat  5-398,  402,  488. 


Dem.  8-572;  5-412;  6-llL 

Connoly,    1-122,    884.   437;  8-373^ 
418.  489. 

N.  Y.  Ann.  Cas.  10-120. 
Sabd.  1. 

Misc.  79-392. 

Hun.  70-110. 

St.  Rep'r.  58-543. 
Snbd.  2. 

Hun,   51-212;  70-lia 

Misc.    16-662;   19-325. 

St.   Rep*r.   63-543. 
Snbd.  8. 

App.  Div.  68-493. 

Dem.  4-324. 
Snbd.  4. 

App.   Div.  31-17a 

N.  Y.  Supp.  4-136L 

Misc.  59-296. 

Ch-.   Proc.  9-58. 

Dem.  3-253. 
Snbd.  5. 

Hun,  42-828. 

Misc.  28-608. 

Dem.  2-619. 
Snbd.  6. 

N.  Y.  81-641;  85-153;  87-572; 
98-434;  100-206;  112-50U; 
136-291;   157-427;   167-344. 

Hun,  24-4;  28-212;  41-464;  42- 
400;  46-600;  66-200:  72-10& 
597;  73-435;  81-427;  82-422. 

App.  Div.  8-313;  11-347;  32- 
604;  33-547;  48-258;  44-268. 
49-613;  51-119;  60-67;  66-35; 
72-290;  74-221;  80-3S8.  522; 
89-227;  93-619;  116-584;  119- 
292;  129-419;  131-84:  166- 
87;    152-288:    163-264. 

Misc.  1-392;  3-394;  6-115:  9- 
263,  621;  27-164,  565;  29-408: 
32-U9;  84-148:  86-678:  87- 
696;  88-466;  60-485;  65-473; 
68-11 ;  76-374. 
N.  Y.  Supp.  6-357,  934;  30-351; 
31-263:  53-187,  95-;  69-1084; 
63-608;  64-885;  65-103.  168: 
66-176;  72-409:  77-558;  80- 
636;  106-677:  115-239;  124- 
907;  184-496;  137-92,  1079; 
138-191.  889;   139-690;  140- 

St.    Rep'r.    7-824;    19-530; 

440;     22-333;     29-290;     [ 

46-587;    47-481;    48-142; 

151;  51-558;  54-276. 
Civ.  Proc.  6-391:  18-177. 
Abb.  N.  C.  17-320. 
How.  N.  8.  l-42a 
Dem.   2-75,   85,   560*   607;   8-264; 

4-48;  5-241.  614. 
Connoly.  2-27. 
Snbd.  7. 
St.  Rep'r.  18-805;  82-906. 
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8iftbd«  8. 

App.    Dlv.  24-582. 

Misc.  ia-268;  62-448. 

N.  Y.  Supp.  49-32;  116-1040. 
Snbcl.  9. 

Misc.   62-443. 

N.    Y.    Supp.    49-S2;    116-1040; 
138-729. 
Subd.  11. 

N.    Y.   89-470;   91-439;    162-613. 

Hun,  33-311;  42-328. 

App.  Dlv.  11-347;  20-383;  82- 
e04;  4T-67;  68-498;  78-11;  80- 
522;   117-59;   160-37. 

MlRC.  4-370;  8-576;  17-494;  29- 
531;  34-152;  61-540;  66- 
215  ;  61-8  ;  80-25. 

N.  Y.  Supp.  29-1084;  46-787; 
68-187;    62-339;    1O1-1098. 

St.  Rep'r.  82-147:  87-575;  41- 
339;  54-237. 

Civ.  Proc.  6-542;  12-40. 

Abb.  N.  C.  18-1:  19-40;  22-342« 

Dem.  2-619;  8-518,  584;  6-60, 
12a 

N.  Y.  Ann.  Caa.  7-171. 
2488. 

N.  Y.  71-288. 
2484. 

N    Y    71—238. 

Hun,' 82-445;  60-569;  82-107. 

N.  Y.  Supp.  81-63. 

St.  Bep'r.  39-837. 
Sabd.  1. 

St.  Rep*r.  48-578. 
Snbd.  2. 

St.  Bep'r.  48-578. 
2486. 

Hun,   82-443. 
2486. 

Hun,  82-429;  60-525. 

App.  Div.  9-422. 
2487. 

St.    Rep*r.    14-876;   39-837;   48- 
573. 
Svbd.  1. 

Hun,  82-445. 

Dem.  6-1& 
Snbd.  2. 

Hun,  60-570. 
2488. 

Hun,  6O-570. 
2490. 

App.  Dlv.  9-438. 
2492. 

N.   T.   71-288. 
2493. 

Hun,  60-570;  82-107. 

N.  Y.  Supp.  31-68 ;  lSO-112. 
2494. 

Hun,  32-439. 
2495. 

App.    Dlv.    161-786. 

N.   Y.   Supp.   136-884. 
2496. 

N.  Y.  91-284. 


Hun,  80-475. 

St.   Repr.  19-580. 

Dem.  6-15. 
Snbd.  1. 

Dem.  0-15. 
Svbd.  2. 

Dem.  6-15. 
2498 

Hun,  75-269. 
2600. 

App.   Dlv.   24-535. 

Misc.   12-257. 

N.  Y.  Supp.  49-82. 

St.  Rep'r.  15-743. 
2504. 

Misc.  80-18. 
2606. 

Misc.  73-563. 
2509. 
Snbd.  2. 

Hun.  43-311. 

Misc.  10-485. 

Dem.  2-396. 
2511. 

How.  N.  S.  2-8a 
2513. 

App.  Div.  24-535:  80-815. 

Misc.   12-357;  26-854. 

N.  Y.  Supp.  49-32. 
2514. 

N.    Y.    182-270;    200-558. 


App.  Dlv.   1OO-S60. 
Mis       "      ~ 


sc.    39-479;    41-226;    67-502; 
67-31. 

N.  Y.  Supp.  82-539;  93-836;  100- 
667;    123-523. 

Connoly,   2-117,   205. 

Dem.  3-227,  261.  506. 

Redf.  6-466. 
Snbd.  1. 

App.  Div.  47-128. 

Misc.  87-458. 
Snbil.  2. 

Misc.  26-354. 
Sabd.  3. 

App.   Dlv.  92-465. 

Misc.   16-601:   67-527. 

N.  Y.   Supp.  109-972. 

St.  Rep'r.  18-168;  29-21& 

Civ.  Proc.  11-125. 

Dem.  2-352. 
Svbd.  4. 

N.   Y.   88-121. 

Misc.    78-161. 

Dem.  4-119. 
Snbd.  6. 

N.   Y.  78-535;  98-368.  627;  104- 
103. 

Hnn,  51-202. 

Agp.^Dlv.  12-135;  96-327;  138- 

MIscT  1-492. 

Civ.   Proc.  7-157;  9-409. 
How.   N.   S.   1-92,  208. 
Dem.  3-232;  4-471. 
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Snbd.  7. 

Hud,  33^342. 

St.  Rep'r.  5-199. 
Subd.  8. 

Hun.  80-261. 

St.    Rep'r.   29-951:  49-326. 
Snbd.  9. 

Ilun.  3C-261. 

Misc.  30-355. 

St.   Kop'r.  37-647;  41-798. 
Sabd.  10. 

A  pp.   1)1  V.  42-258. 

N.   Y.  Supp.  69-257. 
Snbd.  11. 

N.   Y.   119-33. 

Ilun,  52-110. 

App.  Dlv.  4-431:  40-238:  61-33; 
0«-10() ;  Hl-453  ;  84-163  ; 
104-4(t2;  llO-OOS;  143-841; 
140-707. 

Misc.  15-001;  17-494;  30-354;  32- 
318:  51-r.40:  «M>-G20. 

N.  Y.  Snpp.  03-726;  66-724:  72- 
495;    12H-626. 

Civ.  Proc.  3-125. 

St.   Rcp'r.   15-r22. 

Abb.   N.   C.  22-480. 

Vom.  2-648;  3-263.  609:  4-276. 
348:  5-348. 

Connoly,  2-641. 
Snbd.  12. 

N.    Y.   72-314. 

App.  Div.   140-706. 

Misc.    20-;^ 7:  01-220. 

N.    Y.    Stipp.    00-.382. 

St.    Rcp'r.  29-912:  4«-752. 
Snbd.  18. 

App.  Div.  140-710. 

Jljsc.  O.l-(;ii0. 

N.  Y.  Supp.  23-844  ;  131-441. 
2510. 

N     Y    OS-342 

iiun,'  70-1097  S.3-150. 

App.  Dlv.  :«>-02;  108-176. 

Misc.  l.'l-.'^l'.d;  30-551);  32-543:  39- 
227  :  74-:{.'^3. 

N.    Y.    Supp.    68-933;    134-229; 
138-682. 
251 7. 

Hun,  51-208:   70-109. 

App.   Div.  :«0-82:  30-92. 

Misc.  13-:U)7  ;  it»-227  ;  46-230 

N.    Y.     Supp.    35-105;    60-727: 
138-C,82. 

Dom.   2-313;  6-137.  446. 
251 S. 

App.  Dlv.  42-258:  86-156. 

X.   Y.   Supp.  59-255. 

Connoly,  2-643. 
2519. 

Hun,  70-109. 

App.    Div.    42-258:   80-360. 

N.   Y.  Supp.  59-255;  83-778. 
2520. 

Hun.  70-109. 

App.   Dlv.  108-176. 


Hlsc.     12-243:     18-367;     8d.22T; 
40-328 

N.  Y.  Supp.  34-44  ;  96-52. 

How.  67-217. 

Dem.   2-396:  8-577. 
2521. 

Misc.    18-367:  89-228. 

N.    Y.    Supp.   66-498. 

Connoly,  2-643. 
2521a. 

N.  Y.  Supp.  136-218. 
2522. 

Dem.  2-316. 
Snbd.  1. 

MiRC.  12-244. 

St.  Repr.  64-308. 
2523. 

N.  Y.  1T2-547. 

Misc.  17-47G. 

N.  Y.  Supp.  60-772. 
Snbd.  2. 

App.  Dlv.  44-182. 
2524. 

App.  Dlv.  86-300. 

Misc.     12-244;     13-367;     39-228; 
40-828 

N.  Y.  Supp.  81-1032;  8S-7T8. 

Civ.   Proo,  7-237:  19-165. 

Dem.  3-55. 
2525. 

Misc.  12-244;  18-367;  89-228. 
2527. 

Dem.  8-18. 
2628. 

Hun,  69-487:  76-208. 

App.    Dlv.    95-630. 

Misc.   29-531;  30-559;  39-228. 

N.  Y.  Supp.  13-367;  33-105:  04- 
370. 

N.   Y.  Ann.  Cas.  7-171:  10-128. 
2630. 

Hun,  ee-201;  09-306. 

Misc.    66-442;    71-106. 

Civ.    Proc.   8-206;   16-270. 

Ueilf.   5-:{91. 

Dom.  3-219. 
2531. 

App.    DlY.    106-822. 
2532. 

Mi.sc.  13-367. 

N.  Y.  Supp.  86-105. 
2537. 

N.    Y.    200-141. 

App.    Dlv.   20-66:  69-82. 

Misc.  22-220;  38-463. 

N.  Y.  Supp.  49-820:  63-439;  7T- 
1030. 
25.1S. 

N.  Y.  136-661. 

Hun.   CM-31S. 

App.  Div.   147-219. 

Misc.  2H-i;03:  5H-406. 

N.    Y.    Supp.   131-1041. 

St.  Rep'r.  12-602. 
25ri!». 

App.    Div.  24«535. 
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MlBC.  73-564. 

N.  Y.  Siipp.  4d-S2. 
2540. 

Misc.  27-lGS;  73-564. 
2541. 

Misc.  12-257. 

Week.  Dig.  25-166w 
2S42. 

App.  DIv.  24-585. 

N.  Y.  Supp.  49-82. 
2544. 

N.  Y,  70-387;  118-62. 
Hun,   71-30;   78-801. 
Dem.  3-324. 
2545* 
N.  Y.  80-1;  92-181:  95-517;  103- 
156.  470;  104-74.  648;  111-239. 
523  ;  125-732  ;  140-121 ;  184- 
57;  192-238. 
Hiin.    32-2:31,    429:    71-503:    74- 
631;     75-2G0;     78-49:     79-130; 
84-524;  88-377;  89-144. 

App.  DlT.  1-622:  4-2;  10-874;  17- 
268.  273;  19-489;  42-381:  44- 
406;  47-316:  52-302;  63-198: 
65-229:  69-2S6:  71-522;  73- 
559;  75-342:  97-118;  101-556; 
112-373;  119-874;  135-704; 
148-823;    151-025. 

Misc.  12-255:  35-480:  45-503: 
50-110:  54-176:  08-283;  71- 
635:  72-333;  80-26. 
N.  Y.  Supp.  59-152:  01-175, 
997;  06-83;  72-728:  74- 
755;  75-859;  77-178;  78- 
180 :  89-G54  :  98-438.  921  : 
105-931:  119-667;  125-160; 
127-966. 

Dem.  3-229.  258. 

St.  Rep'r.  70-178. 

Week.  Dig.  24-8. 
2546. 

N.   Y.   108-427;  177-300. 

Hun,  47-348. 

App.  Dlv.  1-40;  18-114;  42-4; 
44-406;  46-578:  64-283:  68- 
210:  61-387;  66-220,  378;  69- 
286;  111-511,  547:  113-206, 
222;  124-601;  186-517;  138- 
868. 

Misc.  26-283:  81-76:  34-210:  43- 
476;  63-178;  54-2G0 ;  72-333, 
335. 

N.  Y.'Supp.  35-480:  68-920:  61- 
175,  997:  60-GG4:  70-3.')3:  72- 
728:  73-57:  74-755;  89-459; 
97-1098:  99-174;  121-184; 
123-280:  131-193. 

St.   Rep-r.  14-321;  70-177. 

Civ.    Proc.    14-52;   15-270. 

Dem.  3-377. 

Connoly,  1-442. 

Abb.   N.  C.  31-110. 

N.  Y.  Law  Jour.  6-667. 
2547. 

N.    Y.   111-624:   149-288. 

Hnn,  60-525:  63-530 

App.   Dir.  79-544:   163-605. 


^^&. 


Misc.   72-598;  80-18. 

N.  Y.  Supp.  97-938;   138-917. 

Dem.  0-2(J9. 
2548. 

Hun.  40-233;  63-530, 

App.    Div.    14-162;    35-548;    79- 
544. 

N.  Y.*  Supp.  81-101. 
2560. 

N.  Y.  172-647. 

Hun.  37-111. 

App.  Dlv.  18-803;  40-78;  70-416; 

N.     Y.     Supp.     57-548;     76-236; 
116-915. 

St.  Rep*r.   16-240. 

Civ.  Proc.  14-195. 
2551. 

App.    Dlv.    12O-G70. 

Misc.    58-101;    68-7. 

N.    Y.    Supp.    105-549;   124-892. 
2552. 

.    Dlv.   1-29;  32-326;  40-116; 
3-49;    07-72;    08-162;    88- 

142;  105-587;  110-68:  111-282. 
Misc.    10-518;   28-309;   44-330; 

50-226;  58-488. 
N.  Y.  Supp.  36-529;  59-981;  71- 

376;    84-329;    96-1017;    97- 

459. 
St.  Rep'r.  2-655;  3-224. 
2553. 

N.  Y.  75-425;   194-399. 
App.   Dlv.   70-416. 
Misc.  29-531;  68-489. 
N.  Y.  Supp.  75-236. 
Connoly,  2-52. 
N.  Y.  Ann.  Cas.  7-171. 
2554. 

N.  Y.   194-399. 

Hun,  33-211. 

App.  Dlv.   55-148;  70-416;  126- 

775;  132-497. 
Misc.  7-502:  .18-06;  58-489. 
N.  Y.  Supp.  39-828;  46-489;  75- 

236;  76-064;  111-110;  116-960. 
Dom.  6-358. 
Week.  Dig.  16-150. 
N.   Y.  Ann.  Cas.  4-269. 
2556. 

N.    Y.    75-425;   91-235;    103-181; 

154-115. 
Hun,  73-191. 
App.    Dlv.    19-882;    79-268;    88- 

U'A;    108-13;    111-282;    120- 

Misc?' 28-310;   44-339. 
N.   Y.  Supp.  46-430:  59-981;  79- 
687;     84-329:     89-927;     96- 
407:  97-45V:   111-116. 
St.  Rep'r.  10-242:  19-321;  26-238. 
Civ.   Proc.   13-2S:  14-200. 
Abb.  N.  C.  29-360. 
Dem.   5-449;  6-358. 
Re<lf.   4-318:   5-131. 
N.  Y.  Ann.  Cas.  4-265. 
Snbtl.  8. 
Him,  84-309. 
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App.  D 
nbd.  4. 


Dlv.  47-134. 
Snl» 

Hun,  34-309. 
App.  Dlv.  18-308. 
Misc.  12-326.  ' 
2556. 

N.  Y.  60-536. 

App.  Dlv.  18-303;  135-125. 
Dom.  3-320. 
2557. 

N.    y.   111-284;   197-473. 

App.  Dlv.   10-129;  101-28;  114- 

615. 
Misc.    12-324;    20-307;    68-416. 
N.    Y.  Supp.  60-87;  91-797. 
Civ.  Proc.  15-270,  273,  276,  279. 

282,  284;  19-355. 
How.   65-137. 
Dem.  2-C35;  61-425.  428. 
Redf.  4-325,  480. 
Connoly,  2-15. 
N.  Y.  Ann.  Cas.  7-32. 
25SS. 

N.   Y.  99-101;  111-289;  160-451. 
Hun,  33-236:  64-162. 
App.    Dlv.    10-129;    15-547;    44- 
240,  624;  65-149;  63-494;  131- 
276. 
Misc.  3-156:  20-308:  25-369:  35- 

579'  60-297. 
N.Y.'Supp.  55-640:  60-87:  71- 

795;  113-287. 
St.    Rep'r.   6-199:   45-854. 
Civ.  Proc.  4-60;  14-41.  408;  2»- 

401. 
Abb.  N.  r.  23-381;  28-378. 
Connoly,  2-51. 
Week.   Dig.  25-156. 
Snbd.  1. 

Hun,  48-419. 
Misc.  60-298. 
Civ.  Proc.  15-295. 
Snbd.  2. 

Dem.  6-446. 
Sn1»d.  3. 

N.  Y.  100-205;  110-457,  487. 
Hun.  61-280. 
App.  DJv.  7-12:  46-625. 
St.   RepT.  40-846. 
Abb.   N.   C.   17-329.  337:  18-243. 
Dom.  5-274. 
2559. 

N.   Y.   111-284. 

Hun,  64-1G2;  86-571. 

App.    Dlv.   7-12. 

N.    Y.    Supp.    33-907. 

Civ.  Proc.  15-200. 

N.  Y.  Ann.  Gas.  9-416,  d. 

2560. 

Hun,  64-162. 
App.  Dlv.  7-12. 
Misc.  25-370. 
Civ.   Proc.  16-293. 
Dem.  6-444. 
2561. 

N.  Y.   100-203. 


Hun,     86-301;    40-443;     47-477; 

64-162;    78-131;   86-12. 
App.    Dlv.    7-12;    24-194;    40-31. 

TO;     46-241;     51-31S;     65-149; 

80-513;   122-356. 
Misc.    25-284.    369:    85-579:    88- 

219;   89-120;   57*525;   68-414. 

417 
N.  Y.  Supp.  55-433,  640  :  61-671 ; 
78-976:    81- 


19-SQ2. 


72-62;    77-269; 

118;    124-628. 
Civ.   Proc.   15-284; 
Abb.  N.  C.  18-242. 
Dem.  3-684. 
Redf.  6-110. 
Connoly,  1-158;  2-419. 
N.  y.  Ann.  Cslb,  7-31. 
2562. 

N.   Y.  70-481;  197-478. 
Hun.  47-477;  64-163;  86-12. 
App.    Dlv.    24-194;    51-318,    336; 

101-561:   122-356:   124-794. 
Misc.   aO-807;  26-284;   S8-120: 

67-625. 
N.  Y.  Supp,  46-668:  64-1025:  66- 

1061;  TO-976;    169-217;    124- 

628. 
St.  Rep'r.  6-196. 
Civ.   Proc.  16-284.  290:  !!►-«». 
D^m.  6-59. 
Redf.  6-330.  837. 
Week.  Dig.  25-325. 
2508. 

Misc.   68-414.   417. 
Dem.  8-581. 
Connoly,  1-158.  254. 
Abb.  N.  C.  81-111. 
2566. 

N.  Y.  145-540. 
2666. 

Abb.  N.  C.  81-110. 
2567. 
Misc.  78-564. 


App.  DlT.  11-354:  65-271:  Tl-l: 
%-348:  92-465:  98-114;  114- 
613 ;  131-84  ;  186-125  ;  161- 
235;  163-86. 

Misc.  34-152. 

N.  Y.  Snnp*  «8-784;  75-657;  87- 
9^070:    115-239;    136- 


23 

143. 
Dem. 
2669. 

App.    DlY.    56-278;    84^53;    116- 

587. 
Misc.  32-119:  83-672:  34-150. 
N.  Y.  Supp.  66-175;  67-879;  68- 

937:  82-^ 
2670. 

N.  Y.  104-200;  111-284:  14k6-54a 
Hun.   86-629:  68-444:  «8-445._ 
App.  Dlv.  5-596:  12-17;  18-303: 

08-2 1 1 :      109-250 ;       1 1 7-81 0 : 

125-748:    136-126;    186-833; 

163-86.  328.    - 
Misc.  34-152 ;  47-539. 

iioe 
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N.     Y.     Supp.    60-963:     «5-819; 

110-93 :  iai-779:  137-1099. 

St  Rep'r.  ia-601. 

N.  Y.  Ann.  Ca8.>  1-306. 
2671. 

N.  Y.  60-410;  141-171. 

App.  Div.  43B-381. 

N.    Y.   Snpp.  60-152. 
2672. 

App.      Dlv.      66-231:      116-587; 
181-84;  168-80.  5^5. 

MUc.  34-150.  .  ^^^     ^ 

S.    T.    Snpp.   72-694;    116-239; 
139-59. 

Dem.  8-268.  « 

aff78.  ^„^ 

App.  Dlv.  23-18 ;  1O8-601 ;  120- 
883;  128-776. 

N.  Y.  Supp.  166^9;  118-104. 
2574. 

N.   Y.  185-416. 

Misc.  6-514. 

Week.  Dig.  11-212.     

N.  Y.  Supp.  08-5S3,  981. 
2675. 

App.  Div.  70-268;  117-358. 

N.  Y.  Supp.  108-177. 
2576. 

N.  Y.  126-41S;  1SS-1T7. 

Hun,  61-280;  60-405;  74-268 

App.  DlT.  4-3;  10-594 :  17-6:  61- 
637;  02-465;  """*  """ 


Misc. 

N.  Y 

2577. 

App. 
641 
Misc. 
N.  Y. 


112-317 
60-110  i  64-176  ;*  80-24. 
Supp.   106-9S1. 


DlT.    11-45;    62-635; 
;   117-358;    162-917. 
17-543. 
Supp.  70-687. 
St.  Rep'r.  16-745. 
Dem.  8-258. 
2578. 

Hun.  74-268. 
App.  Div.  70-288. 
Misc.  62-278. 
N.  Y.  Supp.  70-687. 
St.  Rep'r.  16-745. 
2570. 

▲pp.  Div.  21-267. 

Misc.  62-278. 

N.  Y.  Supp.  47-689* 


07- 


App.  Div.  11-46. 

Misc.  62-278. 

N.  Y.  Supp.  102-1124. 


2683. 

Hun.  74-268. 

Misc.  64-288. 

N.  Y.  Supp.  118-558. 
2684. 

App.  Div.  21-268;  135-123. 

Misc.    17-544;   88-672. 

N.     Y.     Supp.    47-689;     68-987; 
110-892. 
2686. 

N.  Y.  112-525. 

Hun.  63-531. 

App.    Div.    86-542;   52-635; 


pp. 
543. 


N.  Y.  Supp.  103-177. 
App.   Dlv.   117-368. 
Connoly.  2-642. 
2582. 

Hnn.  83-229.    ^^ 

App.  Dlv.  48-599 

357;    188-84. 

N.'"f.Sup^.*  61-244:  62-426;  87- 
793;  04-176;   122-000. 
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Misc.  24-261:  41-85. 

N.  Y.  Supp.  66-98;  81-101. 

Civ.  Proc.  14-408. 
2686. 

N.    Y.    66-250;  87-514;   133-177; 
148-408;  206-266. 

Hun,  46-561;  63-531:  74-96;  78- 
482;  83-331;  84-524;  86-330. 

App.  Dlv.  &*215:  10-401:  17-6; 
30-86;  46-34;  47-12^;  48-92; 
61-687;  63-567:  66-279:  58- 
588;  61-413;  70-G42.  6S4;  81- 
228;  02-465;  06-153;  106- 
255;  107-77;  118-24,  920;  116- 
510;  117-299;  118-484;  121- 
384;  128-170,  217;  126-608; 
143-824.  962;  161-788;  163- 
732. 

Misc.  41-88 ;  80-24. 

N.  Y.  Supp.  66-528:  66-1022:  67- 
879;  70-641;  70-639;  81-68. 
101;  88-.S47;  03-418;  101- 
776 ;  lOR-lOOS :  108-136, 
281;   127-966;   128-486. 

T.  &  C.  6-402. 
2687. 

N.  Y.  72-269.  482;  06-63;  104- 
648;    133-177. 

Hun,  63-531:  74-209.  868;  80- 
460;  80-366:  01-61. 

App.  Dlv.  70-542;  •  113-920; 
117-209. 

Misc.   41-89. 

N.  Y.  Snpp.  81-101. 

2688. 

N.  Y.  72-482;  110-278;  148-408; 

176-596. 

Hun,     40-233:     63-531:     65-481; 

66-560;  7S-49:  82-444;  80-366. 

App.    Div.  6-216;  0-288;   14-162: 

^6-2R0,    542:    67-421;     70-542: 

03-115;     0.1-60;     107-52,     62: 

123-70:      126-902; 

209:    127-162,    376: 

iri7-932:    138-918; 


03-61;   106- 


112-497: 

126-204. 

120-701  : 

14.^-689,   691,   692,   927;   152- 

910. 
Misc.    24-259,    421;    41-90:   42- 

237  :  80-24. 
N.  Y.   Supp.  53-733:  66-52 

1100;    62-376;    81-101; 


60- 
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Si61;    110-650;   111-274;    114- 
67;    126-690;    128-594. 
2580. 

N.    Y.    70-566. 

Him,  71-509. 

App.    Div.    tt»-150. 

Civ.  Proc.  13-408:  15-288. 

Dem.  6-444. 
2590. 

N.  Y.  63-460. 

Civ.  Proc.  15-890. 
2591. 

N.  Y.  76-316. 

Hun.  65-406. 

App.  Div.  K8-259;  101-24T:  135- 
2b2  ;  138-625  :  146-429.  593. 

N.    Y.    Supp.    91-746;    120-569; 
122-849;    131-155.    .311. 
2502.    ' 

N.  T.  Supp.  131-155. 

App.  Div.   146-429. 
25U». 

Misc.   33-625. 

N.  Y.  Sapp.  68-939. 

Dom.  2-134. 
2504. 

App.  Dlv.  50-104;  146-429. 

Misc.  8-142. 

N.   Y.   Supp.  131-155. 
2605. 

App.  Dlv.  02-346;  130-157. 

Misc.  31-118. 

N.  Y.  Supp.  114-533. 
2506. 

N.    Y.    126-354;    184-43. 

App.       Dlv.       10-359;       86-54; 
120-669. 

Misc.  40-520.  

N.  Y.  Supp.  83-621;  102-899. 

2507. 

X.    Y.    72-565. 

App.    Div.    57-233;    117-359. 

Misc.   31-110. 

N.   Y.   Supp.    103-177. 

Dpiu.   2-251.   469. 
2flOO. 

yUfiC.  2.-5-137;  39-520. 

N.  Y.  Supp.  64-926;  80-879. 

Dpiu.  2-201,  251. 
2001. 

Mis<'.  2.i;-137;  30-520. 

N.  Y.   Supp.  54-926;  80-379. 
2602. 

Hnn,  60-482. 

App.   Dlv.  6-565;  51-348;  88-33. 

Misc.  33-543;  42-14. 

N.  Y.  Supp.  64-920;  68-933;  85- 
830. 

Conuolr,    2-632. 
2603. 

N.  Y.  154-423. 

App.  Div.  10-129:  53-82;  54-583; 
ON-146:    118-332. 

Misc.   08-8;   72-587. 

X.  Y.  Supp.  74-148 ;  131-982. 

11 


Civ.  Proc.  16-871, 
Redf.  5-416. 
CoDDoly,  1-192. 
2605. 

N.  Y.  110-605;  126-854. 

App.    Dlv.    43-93;    «T-78:    84- 

554;   140-533. 
N.    Y.     Supp.     50-228;    82-731; 

133-1012. 
Oonnoly.   1-192. 
2606. 

N.   Y.   114-359:   119-427:   124-1; 

136-384;      142-545;      158-816. 

154-428;  170-197;  176-150. 
Hun,  28-451;  33-618;  44-457;  61- 

201;  56-248;  64-3r2:  66-31:  77- 

248;  82-112;  01-205. 
App.     Dlv.    13-28;    36-314;    32- 

604;    43-95;    61-858.    419;    63- 

639;    64-582;    66-456:    58-210; 

63-49,  488;  67-72;  68-146.  159; 

72-286:  77-159;  86-672;  86-97; 

87-467;       07-263;       112-179; 

113-470;    118-328;    11O-508; 

122-739;     132-618;     138-796. 
Misc.    24-353,    457;    25-281;    26- 

124;   84-210,   585;   36-742;  37- 

717;     38-723:     40-435;     67- 

430:  60-47;  64-241;  72-329; 

74—833 
N.  Y.  Supp.  47-101;  61-802:  63- 

186,.  711;  55-426;  66-1100;   6»- 

429;   65-1061:   66-1028;   67-07; 

70-891;     71-876,    795;     73-600; 

74-148,  443;  76-37;  70-83;  80- 

039;     08-42;     00-213 ;     1«S- 

410  ;  104-213  ;  107-737  ;   lOO- 

711 ;  131-187  :  183-718 ;  1»4- 

229 
St.   Kep'r.  5-875;  86-229. 
Civ.  Proc.  14-62;  16-371. 
How.  66-291. 
Dem.  2-486;  8-286. 
Redf.  4-399:  5-381. 
Week.  Dig.  26-64. 
Connoly,  1-88,  191. 
2607. 

N.    Y.    72-666;    76-426;    124-1: 

176-150. 
Hun,  36-579;  88-481. 
App.   Dlv.   24-31;  32-604;  43-05, 

101;  55-456;  67-78. 
Misc.     32-425;    34-585;    36-537: 

66-7  ;  48-228 ;  63-66. 
N.  Y.   Supp.  30-828:  63-186:  63- 

1061;  73-600;  06-665;  102-889. 
Civ,  Proc.  16-871:  10-246. 
2608. 

N.  Y.  124-1. 

Hun.  48-380. 

App.   Dlv.  48-96.  101;  67-7a 

Mi.sc.     32-425;    84-685;     36-557; 

66-7. 
X.   Y.  Sapp.  68-429:  06-«44:  T8- 

coo. 

OH 
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Civ.  Proc.  19-246. 

N.  T.  124-1. 

App.  Div.  48-8S,  101. 

Misc.  34-585. 

N.    Y.    Supp.   5»-428:   70-391. 
Civ.    Proc.    16-371:    ll>-a46. 
Dem.  8-251. 

asio. 

N.  Y.  136-884. 

Hud,  65-30. 
2612. 

Misc.  9-437;  40-535. 

M.  Y.  SupD  80-383 ;  02-074  ;  96- 
805;  130-535. 

CoDDoly,  2-582. 
Snbd.  S. 

Misc.  21-778. 

N.  Y.  Supp.  130-535. 

App.  Dlv.  145-854. 
2613. 

N.   Y.    188-15. 

App.  Dlv.  0-.344:  18-Gl ;  40- 
405;  119-602;  124-608;  152- 
325. 

Misc.  22-65;  50-390. 

N.  Y.  Supp.  109-61. 
2614. 

N.  Y.  95-145. 

App.  Dlv.  50-280;  110-593: 131- 
225. 

Mlsc'  18-866;  60-«3();   65-408. 

N.    Y.    Supp.   121-003. 

Civ.  Proc.  1-459. 

How.  67-58.  817. 

Connoly,  1-488. 
2615. 

App.  Dlv.  43-390 ;  56-278 ;  105- 
225;   110-649. 

Misc.  13-360;  5A-4.'l. 

N.  Y.  Supp.  51-597;  93-1004; 
101-882;  109-474. 

Dem.  2-168. 
9abd.  1. 

App.  Dlv.  29-277. 

Civ.  Proc.  6-828. 

Dem.  3-199. 
Snbd.  3. 

App.  DlT.  116-586. 
2616. 

App.  Dlv.  117-409. 

N.  Y.  18^60. 
2617. 

N.  Y.  182-468. 

App.  Dlv.  4-430;  32-185:  43-390: 
56-278 ;  73-348 ;  105-226 ; 
122-2:    141-466. 

Misc.  32-110;  55-100. 

N.  Y.  Supp.  52-943;  60-153:  OO- 
175 ;    67-931  ;    93-1004  ;    97- 
367;    liMI-350. 
St.  Rep'r.  7-292. 
Dem.  2-160,  524. 
2618. 

N.  Y.  67-409;  77-869.  696;  112- 
492. 
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Hud.   41-88;  47-7:   61-104;  7«- 

517. 
App.  Dlv.  6-215;  48-608;  109- 

767;  116-585;  128-201;  120-J). 
Misc.   10-493;  lit-221 ;   13-407; 

46-539:    52-265;    55-165;    (.O- 

276;    65-405;    74-25.    29.   34; 

75-33. 
N.     y.     Supp.     62-919;     96-72t»: 

101-882:    113-210,    619;    129- 

196;  130-397;  134-858. 
St.  Rep'r.  14-117. 
Civ.  Proc.  6-128. 
How.  67-57. 
Dem.  2-117.  448. 
Connoly,   1-464. 
2619. 
Hud.  75-472;  76-517. 
App.   Dlv.  6-215;   116-585;  128- 

201. 
Misc.    13-407:    46-539;    55-105; 

60-270;  74-34. 
N.  Y.  Supp.  101-882;  113-619. 
2620. 

N.  Y.  77-369;  95-829. 

Hud.    64-104;    75-472;    76-1.    2: 

78—488. 
App.  Dlv.  16-139;  19-267;  47-40. 

125;     80-75;     89-414;     104- 

817,  321,  326;   109-780;   118- 

114;   12M-201:  129-9;  136-789, 

794;   139-245. 
Misc.  7-222;  13-468.  478:  14-490: 

17-191;    25-460:     38-146.     320; 

:I8-471:     46-5.'^0:  4S-46:     .Tl- 

543;  55-164;  61-559;  63-171; 

67-10. 
N.  Y.  Supp.  62-294:  68-368;  77- 

1036;  80-410;  96-436,  729;  101- 

971:     100-474:     113-210,     619; 

118-429;    121-462;    123-1016; 

129-165. 
St.   Rop'r.  58-798. 
Dem.  O-106.  287. 
C0DD0I7.  2-259.  679. 
2621. 

Hun.  76-522. 

App.  Dlv.  53-106 ;  70-623 ;  104- 

:fe5;   131-876. 
MlRc.   13-467:   25-459:  30-2:  86- 

473;     61-208;     63-171;     75- 

434;  76-403. 
N.    Y.    Supp.    73-808;    75-373; 

135-515. 
Dem.  6-31. 
Hvilt.  5-372. 
Connoly.  2-213. 
N.  Y.   Add.   Cas.   16-439. 
2621a. 

App.  I*lv.  151-707. 
N.  y.  Supp.  137-97. 
2622. 

N.  Y.  77-360;  141-160:  106-336. 
App.    Dlv.    100-268.    272;    105- 

226.  201;  109-780. 
Misc.     13-467;    42-236;     48-463» 
09 
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567 ;  46-539 ;  47.588 ;  S9.308 ; 
78-156;  323. 

N.    Y.    Supp.    98-1004:   86-729; 
189-485. 

St.  Rep'r.  5-320. 
Dem.  8-136. 
Connoly,  8-44L 
2623. 

N.   Y.   68-148;  70-387;  77-869. 

533 ;  182-468. 
App.  Div.  71-219;  95-184;  lOO- 

1168,    273;    112-496;    128-168; 

127-82  ;     128-875  ;     182-179  ; 

153-606. 
MlBC.  27-421;  89-63;  42-236;  60- 

373;  61-558. 
N.  Y.  Supp.  75-542:  88-734;  98- 

483;  99-62;  108-133;  111-199; 

118-97:   138-917. 
CiT.  Proc.  6-128. 
Dem.  6-244. 
Connoly,  2-441. 
2624. 

N.   Y.   72-317;   118-569:  126-73; 

186-20;      182-466;      185-162; 

199-461. 
Hun.   63-37;   75-129;  88-376. 
App.   DiT.  82-185;  85-280;   lOO- 

268,     273;     105-224;     112-660; 

113-791;       116-587;      117-60; 

124-094;    136-882;    144-853; 

152-8."i2;    153-606. 
Misc.  9-200;  22-215;  28-452:  24- 

260;    25-254;    27-477:    80-281: 

31-418:  87-114;    46-209;    50- 

878;   52-261;   56-171;   59-131. 

313  ;  60-56,  290,  500  ;  67-849  ; 

72-329,    567,    698.    611;    79- 

187    391. 
N.  Y.'Sapp.  80-215;  84-831:  40- 

577;  51-502;  52-943;  55-52;  60- 

164;   03-1004;   94-588;    99-6:i; 

112-200,    265;    113-625.     110«: 

121-779  ;     129-435  ;     181-27  ; 

137-1002 ;       Itf8-917 ;       189- 

1105. 
Abb.  N.  C.  15-188. 
Dem.  8-889. 
Connoly.  2-454. 
2625. 

N.   Y.  186-20. 

App.     DlY.     123-477;    169-851; 

188-605. 
Misc.  72-598. 

N.  Y.  Supp.  137-1002;  188-017. 
Abb.  N.  C.  31-120. 
2620. 
App.    DiT.   158-607. 
Misc.  82-800. 
2632. 

App.  Div.  68-186. 
Misc.  41-7 ;  48-46. 
2636. 

N.  Y.  206-800. 
Hun.  36-122:  79-878. 
App.  DlT.  80-622^ 


2687* 

App.  DiT.  60-191:  80-522. 
2688 

App.  DiT.  49-53;  50-191;  84MQ2: 
115-230. 

Misc.  19-85;  60-57. 

N.   Y.   Supp.    121-109. 

St.  Rep'r.  15-441. 

Dem.  8-541;  4-496;  5-498:  0-348. 
Snbd.  1. 

Civ.  Proc.  8-158. 

Dem.  3-615. 
Svbd.  2. 

N.   y.  78-282;  85-561. 

Civ.    Proc.  9-452:   18-866. 
2689. 

App.  Div.  27-508;  96-328. 

Misc.  17-470;  29-30:  87-684.  Tia 

Dem.  8-164. 
2640. 

Misc.  17-473. 

N.  Y.  Supp.  76-467. 
2641. 

Misc.  17-478. 
2642. 

Hun,  87-96. 

App.  Div.  84-280;  100-248; 
108-65;   154-641. 

Misc.  44-70. 

N.  y.   Supp,  95-904. 

Civ.  Proc.  14-286. 
2643. 

N.  Y.  54-643:  92-539;  98-35: 
153-323;   154-429. 

App.  Div.  9G-12;  100-243;  118- 
490;  130-644;  135-261;  138- 
166. 

Misc.  24-418:  87-589,  715:  41- 
466;  43-234;  44-70;  48-85: 
46-287;  48-490;  57-268;  60- 
629 ;  72-288. 

N.     Y.     Supp.     17-355;    84-1102 
88-557  :     »6-l  106  ;      108-518  . 
107-111,-.:     llii-»37;     115-472; 
120-5G9  ;  131-111 :  lS3-7ia 

St.  Kep'r.  33-588;  41-330. 

Abb.   N.   C.  li7-329. 

Civ.  Proc.  10-278. 

How.  N.  S.  2-199. 

Dem.   2-200;   3-169:   5-456w 

Connoly,  1-106;  2-387. 
Subd.  1. 

Mlsc    12—473 

St.  Rep'r.  4-534;  18-063:  «r-411. 

How.  N.  8.  S-59. 

Dem.  4-170.  208,  489;  6-282,  62S: 
6-49. 
Snbd.  2. 

8t.  Rep'r.  67-411, 

Civ.   Proc.  8-78. 

How.  N.  S.  3-59. 

Dem.  4-170,  296;  6-180.  9B:  6- 
40. 
Subd.  8. 

Misc.  29-87. 

St.  Rep'r.  67-4U, 
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Svbd.  6. 

Misc.  28-366.  867. 

N.  X.  Sopp.  Ott«eiO. 
2644. 

App.    DIv.    118-490. 

Misc.  8-143;  87-586:  48*236. 

N.  Y.  Supp.  108-618. 
2645. 

Olv.  Proc.  T-1S9. 

Dem.   8-63.  548. 

Redf.  0-S5S. 

Connoly,  1-491. 


Misc.  18-160. 
2047. 

N.  T.  95-256;  112-498:  150-164. 
Hun,  28-207;  46-661;  70-106;  73- 

116;    79-444;    81-427;    82-111; 

90— 159 
App.    Dlv.    110-648;    116-587. 
Misc.    15-(y>5:    24-421:    27-618; 

28-373;  80-33;  32-318:  88-61; 
"    51-816;  55-174;  60-629;  73- 

168. 
N.  y.  Supp.  29-981;  85-775:  53- 

783;    69-978;    66-724;    76-965; 

lOO-llOO;  113-937. 
St.  Rep'p.  12-693. 
Dem.  6-12. 

Connoly,  1-294;  2-271. 
2648. 
N.   Y.  112-498:  150-164. 
Hun.  51-208;  79-442;  82-444;  90- 

162. 
App.  DIv.  9-423  ;  110-648. 
Misc.    15-655.    660:    22-222:    28- 

373;  80-33;  88-61;  55-171. 
N.     Y.     Supp.     85-776;    76-965; 

97-867. 
Dem.  2-313;  6-187. 
Connoly,  1-294. 
2649. 

Hun,  31-176;  51-208. 
Misc.  15-655;  28-378. 
N.  Y.  Supp.  85-775. 
Dem.  6-446. 
8650. 

N.  Y.  131-400. 
Hun.  28-246;  81-176. 
Misc.  28-873;  41-76;  59-296. 
N.  Y.   Supp.  85-775;  110-572. 
Connoly,  2-281. 
2651. 

App.  DIv.  11O-640. 
BlTw.  28-373;  59-296. 
N.  Y.  Supp.  85-775. 
St.  Rep'r.  12-693. 
S652. 

Misc.  28-878,  ^,     ,^  ^^^ 

N.  Y.  Supp.  85-775;  59-978. 

St  Rep'r.  12-693. 
Dem.  8-136. 
2658. 

Hun,  84-28;  90-159. 

N.  i.  Supp.  35-775 ;  96-827. 

Misc.  55-174. 


N.    Y.    150-164;    160-684;    185- 

876. 
Hun.  79-442;  82-440;  87-346;  89- 

184,  366;  90-159;  91-164. 

App.   DIv.  6-216.  604;  9-35.  423. 

489:     14-599;     16-457:    27-o21. 

527;    28-359;    29-374:    35-280; 

87-116;    48-389;    45-117:    50- 

128;  61-546;  66-582;  68-61;  74- 

338:   77-114,    121;   80-599:   82- 

420;  84-66;  86-291;  91-19;  98- 

368;  100-269,  367,  369;  105- 

259,   266.  678;   109-701.  880; 

110-314,    648;    113-657;    115- 

640;  116-587;  116-868;  118- 

297;    120-230;    123-113,    480; 

124-619;    126-204.    582;    130- 

620;    137-575;    189-712.    739; 

140-877:     141-424.     430,     464, 

525;    143-575.   927;    146-705; 

149-486.  552:   150-604;   151- 

373  ;•  162-236.   668,   676,   728 ; 

158-603:    154-931. 

Misc.  15-655:  22-656:  41-76;  42- 
237  ;  48-188  ;  48-588.;  50-398  ; 
54-475:  59-295:  60-630:  61- 
687;  04-287,  296.  603;  69-434. 
435  ;  72-585,  699  ;  70-539: 

N.  Y.  Supp.  29-981;  31-968:  34- 

1037;  35-400,  775:  36-284.  287: 

50-801;  61-134.  2S4:  65-52;  61- 

231;    72-959;    74-109;    77-513; 

78-1001;  80-1011;  81-575;  82- 

310 ;     ii8-831 ;     94-171  ;     97- 

180,    244,    367:    10O-535;    101- 

313;    102-366;    106-34 ;    108- 

489;    110-572.    938:    113-6Dri: 

114-616.    698;    118-347,    553; 

124-298:      126-25,      81.      147. 

440.    55i;    128-694;    131-523, 

982;  184-133;  135-773;  137- 

635;    138-917. 

2654. 

App.  Dlv.  6-112;  131-691;  137- 
837 

N.  Y.*  Supp.  122-581. 
2655. 

App.  DIv.  6-112. 
2656. 

N.  Y.  178-321. 

App.  Dlv.  6-112;  187-837. 

N.  Y.   Supp.  122-581. 
2657. 

App.  DIv.  6-112;  187-837. 

N.  Y.  Supp.  122-581. 
2668. 

App.  DIv.  6-112. 
2659. 

App.  Dlv.  6-112. 
2660. 

N.    Y.    47-351:    89-401:    94-649; 
119-62:  198-312. 

Hun.  50-523;  77-281 ;  92-821,  606. 
p.  Dlv.  22-266;  92-878,  381; 
[05-145;    110-804;    121-325; 
128-214. 
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Misc.     24-419:     29-723:     88-271. 
729;  84-81;  86-614;  37-a6,  457. 
539 :  38-22^  ;  41-105  ;  48-234  ; 
47-548:    48-33;    60-400,   641; 
57-267;    00-270;   e»-279. 
N.  Y.  Supp.  36-882;  68-638.  1116; 
6»-507;   78-1062;   76-1053;   76- 
461;   87-16;   88-557;   »3-973 ; 
100-74;      107-1115;      108-281; 
120-569;    126-1001. 
Sttbd.  6. 
Misc.  5-176;  38-729;  84-32;  86- 

515 
x\.  Y.'  Supp.  60-S84. 
Snbd.  6. 

Misc.  5-176. 
Svbd.  9. 

App.   Div.  135-252. 
Misc.  29-87. 
2661. 

N.  y.  102-312. 
tlun.  60-523:  92-322. 
App.  Div.  88-259;  92-37a 
Misc.    12-473;    24-419:     84-^; 
41-40S;    45-535;    48-33;    66- 
232'  601—271 
N.     Y.     Supp. '  84-258:    84-1054, 
11U2;    »«-I)8;    107-&91;    108- 
2ol;  113-281. 
Dem.  2-459. 
N.  Y.  Ann.  Caa.  9-477. 
2662. 

N.  Y.  112-525. 
Hun.  42-470:  79-539. 
App.    DiT.     15-547;    47-23;    92- 
378,   381;    110-649;    118-298; 
123-214. 
Mlac.    29-724;    37-457;    57-267; 

70-15C:    74-2. 
N.  Y.  Supp.  44-551;  62-187,  819; 
87-16;    128-477. 
2663. 

N.   Y.    102-312. 
II un.  50-523;  92-322. 
Adp.      Div.      15-547:      100-48.H: 
105-145;     117-409;    118-298: 
123-214;    142-42. 
Mi.sc.  20-724;  50-2:n. 
N.  Y.  Supp.   3CJ-8.S2;  44-551;  91- 
706;   lOH-281;   126-693. 
2664. 

N.  Y.  128-70. 

Hun,  85-198. 

App.    Div.    45-99;    92-347;    116- 

708;  120-11>:  126-775. 
Misc.  18-283  ;  50-482  ;  74-5.  9. 
N.  Y.  Supp.  32-579;  61-845; 
155. 
2665. 

Hun,  60-523. 
2667. 

N.  Y.   128-70. 
Hun,   76-465;  85-19a 
Civ.  Proc.  7-159. 
Abb.  N.   C.   31-168. 
Deal.  3-548. 
Connoly,  1-491. 


2668. 

N.   Y.  156-68. 

Hun,  32-318;  00-«26:  64-897. 
App.  Div.  9-354. 
Misc.   11-231. 
Dem.  8-65. 
Week.  Dig.  14-92. 
2669. 

Hun,   60-526. 

App.    Div.   142-42.    _ 

Misc.  37-539.  543;  77-809;  78- 

322 
N.  Y.  Supp.  75-1053.  1065: 

693;    137-683;    139-463. 
2670. 

N.   Y.   150-58;  154-459. 

Hun.  56-223;  60-526. 

App.  Div.  9-344;  64-606;  95-60; 

111-464;    120-11,    14. 
M10C.     88-207;     85-730:      41-91: 

48-585  ;  48-814  ;  76-158  ;   72- 

587. 
N.  Y.  Supp.  88-890:  87-793:  8©- 

552;    96-772;    131-982;    136- 

958. 
St.  KepT.  36-689. 

Snbd.  1. 

N.  Y.   124-532. 

Hun.  82-319. 

Misc.   10-211. 

N.  Y.  Supp.  49-574. 

St.    RepT.  89-504. 

av.  Proo.  7-23tf. 

Dem.  3-57;  5-387. 
Snbd.  2. 

Civ.  Proc.  16-846. 
2672. 

N.  Y.  154-448. 

App.      Div.      53-181;      120-760; 
122-356  ;  128-482  ;  146-593. 

Misc.  25-260;  35-781;  41-T7. 

N.  Y.  Supp.  106-1073;  168-526; 
131-311. 

Dem.  2-264. 

Weel£.  Dig.  26-824. 
2673. 

App.  Div.  120-761. 
2674. 

App.  Div.  120-761. 

Abb.  N.  C.  15-188. 

Dem.  8-285. 
2675. 

Misc.   41-206. 

N.   Y.    Supp.   83-927;   104-632. 

App.   Div.  109-548;   120-11. 

2678. 


App.  Div.  110-90a 


2679. 


Supp.  96-372. 


App.  Dlv.  11O-908. 

N.  Y.  Supp.  96-941. 
2680. 

App.  Dlv.  109-648. 
Snbd.  6. 

N.  Y.  Supp.  96-872. 
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^ 


9681* 

Hun,  T0»8n. 


Dem.  8-293. 
2684. 

N.   Y.  ia«-3S4. 

Hun,  70-876L 

App.  Diy.  lll-4eL 

Mlfic.  72-288. 

N.  Y.  Supp.  97«697 ;  181-111. 

Civ.  Proc.  7-257. 
268S. 

N.   Y.  80-130;  87-572:  14a.488. 

Hod,  46-€5;  63«&ia;  70-896:  88- 
301« 

App.  Dlv.  lS-545;  lOS-145;  119- 
^15;  118-483;  120-505;  143- 
841. 

Misc.  8T-184,  585;  88-27:  40-512; 
41-379;  42-43;  46-534;  48- 
315  "  74-309 

N.  Y.  feupp.  44-551 ;  08-978 ;  06- 
225;  105-303:  107-691;  128- 
626;  133-1105. 

St.   Rep'r.   47-431. 

CiT.   Proc.  8-308;  0-899. 

Abb.  N.  C.  28-104. 

How.  N.  8.  1-94. 

Dem.  2-262,  415,  4oi:  8-26,  283, 
547;  4-344,  396;  5*267,  S&4;  6- 
43. 

Connoiy,  1-554;  2-204. 

W«ek.  Dig.  26-122. 

N.  Y.  Ann.  Cas.  0-482,  n. 
Siibd.  1. 

Misc.  66-231. 

N.  Y.  Supp.  84-934 ;  140-286. 

St.  Rep'r.  82-637. 

Civ.  Proc.  O-400.  458. 

Dem.  4-471. 
Svbd.  2. 

N.    Y.  84-339;  88-384;    100-222, 

Hun.  46-64;  70-231. 

App.  Dlr.  8-524;  115-280;  118- 
483 

Misc.  17-523  ;  87-584  ;  48-58.  76. 

N.   Y.    Supp.   76-1058:    140-286. 

St.  Rep*r.  4-584:  S2-<«T. 

Abb.   N.    C.   26-290;   28-459. 

Dem.  2-585;  8.50a 
flnbd.  8. 

N.  Y.   146-379. 

N.  Y.  Supp.   140-286. 

App.   D!v.    11-195. 

St.  Rep'r.  82-637. 
Siibd.  4. 

N.  Y.  41-272. 

App.  DiT.  116-646. 

Misc.    66-281;    70-74. 

N.   Y.    Supp.   140-286. 

Hun.  40-m 

St.  Rep*r.  82-687. 
Siibd.  6. 

N.  Y.  146-382. 

App.  Dlv.  115-230. 

Misc.  17-510:  4H-58. 

N.    Y.   Supp.    140-286. 


St.  Bep'r.  46*181. 

Civ.  Proc.  O-40a 

Dem.  4-494. 
Snbd.   6. 

App.  Dlv.  80-284. 

nT  Y.  Supp.  80-251 :  440-286. 
2686. 

N.  y.  142-488.  • 

Hun,  70-376. 

App.      Dlv.      16-546;      115-230; 
X18-483. 

N.   Y.    Supp.   44-551;   187-1040. 

Dem.  2-429. 
2687. 

N.   Y.   146-379. 

Hun,  40-296:  88-801. 

App.  Dlv.  16-546 ;  80-284 ;  106- 
146;  116-230. 

Misc.  41-354  :  74-309. 

N.  Y.  Supp.  44-551 :  140-286. 

How.   N,   8.  1-94. 

Dem.  8-233,  547;  6-356. 
Snbd.  1. 

Dem.  2-442. 
Snbd.  8. 

N.   Y.  146-379. 

App.  Dlv.  116-280. 

St.  Rep'r.  45-181. 

Abb.  N.  C.  28-459. 
2680. 

Hun,  70-876. 

App.  Dlv.  0-296. 

Misc.  16-554. 
260O. 

How.  N.   S.  2-228. 
2601. 

Hun,  70-876. 

Misc.  41-92. 
Snbd.  2. 

Misc.  42-44. 

N.  Y.  Supp.  8|S-e97« 
2602. 

N.  Y.   124-1. 

Hun.   28-454. 

App.  Dlv.  51-418;  140-533. 

N.  Y.  Supp.  64-660  ;  1.^3-1012. 
2608. 

App.      Dlv.     16-547;     118-298; 
140-538. 

Misc.   12-478. 

N.  y.  Supp.  44-551 ;  183-1012. 

St.   Rep'r.   4-533L 

Dem.  3-164. 
2604. 

N.  Y.  Supp.  130-695. 
2606. 

N.    Y.    73-292;    125-400;    162- 
513 ;  183-60. 

Hun,  60-399. 

App.  Dlv.  17-519;  78-67;  06-12; 
08-414:  104>-243;  124-332. 

Misc.  44-70 ;  73-146. 

N.    Y.    Supp.    89-738;    00-280; 
108-626. 

Civ.  Proo.  16-390.  4061 

Dem.  2-402. 

Connoly.   1-118. 

N.  Y.  Ann.  Cas.  4-66. 
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2086. 

N.  T.   111-350;  lia-28(K  668. 

Hun,  80-58;  76-214. 

App.   DiT.  66-468. 

Civ.  Proc.  4-13;  5-66. 

Dem.  2-408. 
Snbd.  2. 

St.  Repif  5-361. 

Dem.  4-252;  6-29a 
2687. 

N.  Y.   183-60. 

App.  Div.  106-244. 

Misc.  44-70;  73-146. 

N.  Y.  Supp.  80-738. 
2608. 

App.  Dlv.  86-12;  104-235. 

CA*.  Proc.  15-406. 
2680. 

N.   Y.   128-70. 

App.  Dlv.  73-528;  96-12. 

Civ.  Proc.  18-435. 
2700. 

N.  Y.  160-470. 

Hun,  70-338.  360. 

App.  Div.  30-513;  06-12. 

N.  Y.  Supp.  57-444. 
2701. 

N.  Y.  140-47;  168-470. 

Hun,   70-358. 

App.  Dlv.  38-513;  86-12;  124- 
332 

N.  Y.'Supp.  108-026. 
2702. 

N.  Y.  125-400L168-467. 

Hun,   70-360;  75-162. 

N.   Y.    Supp.   138-888. 
2706. 

Hun.   83-42. 

App.    Dlv.    126-774;   133-885. 

Misc.  8-142;  84-436;  88-415. 

N.  Y.  Supp.  88-299;  111-116. 

St.   Rep'r.   15-442,  449. 

Dem.  6-346. 

Connoly,  2-17. 
2707. 

Hun,  25-321;  36-575;  41-452; 
77-565;   83-42. 

App.  Div.  11-290;  85-448;  65- 
282  ;  106-131  ;  118-16  ;  118- 
141 ;  126-774  ;  138-895  ;  147- 
412. 

Misc.  31-667;  34-487;  37-2S8 ; 
40-33:  50-245;  53-163,  164; 
60-632 ;  68-494  ;  74-55. 

N.  Y.  Supp.  28-1048;  54-882; 
68-1022;  72-1001:  84-97;  88- 
961;  100-481;  108-868 ;  104- 
474;  111-116;  113-1105;  118- 
895  :  132-203. 

Dem.  2-206;  3-1.  202. 

Week.  Dig.  16-118. 

fledf.   6-434. 
X708. 

Hun,   77-565;  83-42. 

App.  Dlv.  11-290:  36-448;  65- 
2«2;  106-131;  133-895. 
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Misc.   25-71;  84-437;  87-2S8. 
N.  Y.   Supp.  28-10C8;  84*07. 
Dem.   2-396. 
2700. 
Hun.  77-565;  83-41. 
App.    Dlv.    11-280;   85-448;    65- 

±82;     113-17:     114-413:     133- 

895  ;  147-418. 
Misc.     25-71:     34«.438;     87-2352; 

4T-518;    48-87;    60-623:    73- 

494. 
N.    Y.     Supp.    28-1048;    38-424: 

4T-1127;    54-707,     882;     72- 

1001 ;  85-868 ;  118-1105  ;  182- 

203. 
2710. 

N.  Y.  146-640. 

Hun,  83-41. 

App.  DlT.  106-182;  118-17;  114- 

Mlsc.'  34-436;    48-34;    50-248; 

58-164;  60-633 ;   65-484  :  72- 

304;  73-495;  74-55. 
N.    Y.    Supp.    31-767;    68-1022; 

04-97  ;      88-299  ;       118-1105 ; 

131-2d8, 
St.   fiep'r.   15-3ia 
Dem.  6-423,  460. 
Week.  Dig.  16-118. 
Connoly,  2-17. 
2711. 

N.  Y.  148-54a 
Hun,  83-42. 
2712. 

N.  Y.  184-43. 

Hun,  83-42. 

App.  Div.  143-881. 

Misc.   31-667;   42-400:   68-620; 

72-620. 

N.  Y.  Supp.  68-975. 
Abb.  N.  C.  17-78. 
Siibd.  1. 
App.    Dlr.    18-460;    62-663;    63- 

265. 
Misc.   88-68a 
Svbd.  6. 

N.  Y.  8^347;  42-146;  77-158. 
flvbd.  7. 

Misc.  26-561. 
Snbd.  8. 

N.  Y.  82-40. 
Snbd.  8. 

App.  Dlv.  35-73. 
2718. 

N.  Y.  56-616;  173-164;  185-143. 
Hun,  83-42. 

App.  Dlv.  58-570:  55-438;  86- 
563;  118-210;  125-426;  126- 
440.  921. 
Misc.  36-398.  516;  88-167.  208: 
88-221;  41-606:  48-280:  48- 
409:  52-426:  63-221;  64-661; 
66-129;  67-368. 
N.  Y.  Supp.  65-1022;  67-108;  78- 
750.  1061:  77-271,  328:  78-382: 
85-303;  ^8-176;  ioO-215;  188- 
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"  197,    846;    110-708;    124-178. 
869. 
Svbd.  1. 

App.  Dlv.  118-516^  126-440. 
Misc.  42.887. 

N.  y.  Supp.  84-220;  96-768. 
Sabd.  2. 
App.  Dlv.   118-515;   126-440. 
Misc.  42-887. 
N.  Y.  Supp.  96-768. 
Snbd.  3. 
App.  Dlv.  Sl-618 ;  102-30 ;  US- 
SIS;  126-440. 
Mlac.    87-454;    42-887;    58-245; 

61-11.      ^ 
N.  Y.  Supp.  S2-70O:  75-888;  86- 

807;    02-175;    9^768;    104- 

475;  120-714. 
Snbd.  4. 

App.   Dlr.  118-515:  126-440. 
MlK.    10-80;    36-^99;    42-387; 

53-245. 
N.    Y.    Supp.    84-220;    96-768; 

104-475. 
8ubd.  5. 

N.  Y.  92-289. 

App.     Dlv.     118-515;     126-440; 

146-710. 
Misc.    36-399.    516;    37-454;    42- 

899 
N.   y'.   Supp.   73-750,   1061;   75- 

933;    96-768;    104-475;    131- 

441. 
2714. 

N.   Y.  184-44;  198-462. 

Hun,    25-321;   83-42. 

App.  Dlv.  9-493;  111-282;  118- 

629. 
Misc.  83-75;  37-329;  40-G8;  44- 

338;  49-406. 
N.    Y.    Supp.    67-281;    89-927; 

97-459  ;       98-299  ;       100-45  ; 

140-582. 
How.  N.  S.  2-158.  323. 
2716. 

N.  Y.  119-642. 
Hun,  52-23. 
App.  Dlv.  9-498. 
Dem.  3-170. 
Redf.  5-191. 
2716. 

App.  Dlv.  9-493;  148-487. 
Misc.  39-479. 
N.  Y.  Supp.  132-994. 
2717. 
N.    Y.    88-121;    98-342;    115-896. 
Hun,     27-577;     38-125;     48-219; 

62-124;  <KI-261. 
App.  Dlv.  79-512. 
Misc.    9-388;    18-475;    30-764; 

60-530. 
N.  Y.  Supp.  6-197.  255 ;  30-274  ; 

35-485;   99-490. 
St.  Rep'r.  16-240. 
ClT.  Proc.  14-105. 
Week.    Dig.    25-57 


Connoly.    1-172;   2-523. 
Dem.  6-197,  255. 


2718. 

N.  Y.  92-251;  94-«47:  98^^842; 

110-396;    144-508:    191-12. 
Uun,     26-188;     38-126;     76-64; 

78-310:    82-198.    209;   83-836, 

406;    85-123,    485,    689;    88- 

814;  91-93;   92-290,    446. 
App.    Dtv.    5-72;   9-1^6;    13-23; 

17-5;     26-197i;     40-109;     47- 

84;    63-810;     64-18;     56-417; 

66-281;   75-328,   629;  82-203; 

83-163;  88-468: '95-588;  96- 

266;  97-628:  98-492;  99-202; 

101-554;     102-530;     103-177; 

105-219;     106-239;     111-865; 

120-7;       121-385;       125-617; 

130-364,    474;    183-472;    130- 

854  ;  137-611 ;  138-588  ;  146- 

61,  868;  148-268,  272. 
Misc.  H-r.77;  9-385;  14-168;  24- 

220;  27-715;  29-561;  30-82 ; 

31-299;   33-149.   823;    85-363; 

89-74,    608;    40-333;    42-460; 

55-193;   60-38;   62-170;   75- 

526. 
N.  y.  Supp.  29-131;  30-274;  31- 

878;  33-115;  36-608.  711;  41- 

279;  49-1027;  57-531;  01-ir«2, 

953  ;  62-332  ;  65-676  ;  68-:mK. 

636;     71-1034;     72-894:    81- 

737;     87-252,     938;     90-182. 

769;     93-386;     104-K)6:     116- 

428;  118-.5B8;   122-407;  132- 

99;   186-802;   146-842. 
riv.  Proc.  15-211. 
D<»m.   3-221. 
W.  Y.  Ann.  Cas.  2-47;  7-152;  8- 

135;  9-254. 
ConnolT.  1-172. 
Dally  Reg.  34-478. 
2719. 

N.    Y.    67-408;    74-38;    88-503; 

89-352 :        93-484 ;        1 44-4  72 ; 

165-70;    194-77;    199-158. 
App.    Dlv.    5:{-544;    57-604;    59- 

266  ;  78-367  ;  82-191 ;  92-464  ; 

154-240. 
Mlso.    18-222;    19-221;    37-472; 

39-608,    764;    41-282;    42-92, 

335;  48-41,  71:  64-117. 
N.    Y.    Supp.    54-972;    65-1010: 

75-1056;      79-1010;      80-1122; 

81-713.     1030;     Mrt-1082;     87- 

128:  96-225;   118-46. 
Civ.  Proc.  16-45. 
Redf.  5-199. 
Snbd.  2. 

N.  Y.  144-472. 
Snbd.   3. 
Ilun,  83-201,   286. 
App.    Dlv.    35-333. 
N.  Y.   Supp.  81-409. 
Snbd.  4. 

N.    Y.    4K-232. 
App.  Dlv.  58-683. 
N:  Y.    Supp.  09-125. 
2720. 

App.   Dtv.  64-567. 
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Misc.   18-374;  28-225;  26-110; 

28-616;  eO-462. 
N.    Y.    Supp.    ©O-402;    50-1075; 

72-333;  114-198. 
2721. 

N.   Y.   194-398.  ^^„ 

App.  DIv.  ».H-r)05:   106-54;  122- 

608;    125-359;   180-402;   141- 

46;    148-531.  _      „^  „„ 

Misc.     13-374;     10-235;     30-33; 

87-633;    41-282;    55-480;    64- 

162.   248;   67-33:   68-161,   204. 
N.    y:    Siipp.    87-826;    110-694; 

124-641. 
2722. 

N.  Y.  89-479;  04-574;  115-400; 

170-75;   182-270. 
Hun,    28-240;    3<»-543;    31-182; 

38-126;    41-97;    68-283;    77- 

205. 
App.  Div.  16-36:  25-269;  30-02, 

510:   61-562:   62-505;   70-203; 

75-342;      112-486;      119-782; 

142-427. 
Misc.  1-450;  7-380;  21-418;  22- 

489:   25-257:   28-601;   37-472; 

.18-64:  39-608:  40-08;  55-191; 

58-488;    59-131;    62-163;    70- 

471;    71-101. 
N.  Y.  Supp.  6-252 ;  24-847 ;  28- 

160;     85-945;     86-1074;     47- 

10C9:  50-786;  54-967:  57-444; 

71-71;    74-971;    75-1056;    76- 

967;     78-180;     80-643;      104- 

.342;   106-354;    111-640;   116- 

286;    120-911. 
St.   Rffp'r,   32-334.   710;   52-384. 
How.  N.  S.  1-93. 
Dem.  2-540;  3-279;  4-346. 
Par.  1,  Subd.  1. 
N.  Y.  08-347. 
Ilun,  50-571;  63-262. 
IS.  Y.   Supp.  47-«54. 
St.  Rep'r,   16-242 :  48-372. 
Civ.  Proc.  7-308;  9-381;  14-200. 
Dem.  4-183;  6-199. 
Snbd.   2. 

N.  Y.  04-574;  158-721. 
Hun,  31-178. 

App.  Div.  25-270;  85-434. 
Misc.  7-385. 

Dem.    2-135,    222,    202,    655;    3- 
148,   221,  241;   6-291,  4,-.3;  6- 

255. 
Par.  2,  Snbd.  1. 

N.    Y.    88-121;    02-251;    04-674; 

08-.S42;   170-75. 
Him,  35-310  :  39-64  :  46-65  :  48- 

223;   70-64;   90-185:   O2-480. 
App.  Div.  22-20;  80-512. 
Misc.  8-577. 
N.  Y.  Supp.  6-253. 
St.    Rpp'r.    16-777;    20-643;    44- 

813;   5.*l-510. 
Civ.  Proc.  4-219;  7-.373:  15-212. 
How.    N.    S.   2-140. 
I>rm.    2-1  r^.-,:    3-145;    5-13.    228, 
2SG;   6-199. 


Subd.  2. 

N.  Y.  88-121;  94-674. 

Hun,  70-61. 

App.   Div.   89-512. 

Misc.    39-612. 

St.   Rep'r.  19-700;  58^10. 

Civ.   Proc.   7-372. 

Dem.  8-59,  224. 
2723. 

N.  Y.   138-174. 

Hnn,  31-176. 

App.  Div.  113-209;  144-939. 

MlBC.  7-;i81;  30-33;  38-64. 

N.   Y.    Supp.    47-854,    1069;    76- 
9G7. 

St.   Rep'r.    16-74S. 

Civ.  Proc.  14-38. 

Abb.  N.   C.  11-56. 

Dem.  2-22. 

N.  Y.  Ann.  Cas.  5-667. 

Connoly,  2-58,   190.  362,  615. 

N.  Y.  L&w  Jour.  5-667. 
Snbd.   2. 

Misc.  88-64. 
2724. 

N.  Y.   104-103;   117-378. 

Hun.  66-121:  70-369. 

App.    Div.   53-571;    55-437;    96- 
563;  126-443. 

Misc.    41-308;    4.3-245:    58-221. 

N.   Y.    Supp.    89-569;   11O-708. 

Civ.  Proc.  14-38. 

Connoly.   1-452;   2-281,   640. 
2725. 

Hun,  50-572. 

App.  Div.  11O-860. 

msc.  30-355;  37-156. 

W.  Y.  Supp.  0-452.  927;  94-286; 
07-404;   118-833. 

St.    Rep'r.    15-793;    41-798;   45-^ 
455. 

Civ.  l»roc.  6-86. 

I>em.  .T-31;  4-181. 

Redf.   4-320. 
Sabd.  1. 

App.    Div.  84-388:    105-588. 

N.  Y.  Bupp.  54-269. 

Dem.  2-24. 
Sabd.   2. 

Hun,   77-205. 
Sabd.  3. 

N.  Y.  04-574. 

Hun,  27-577;  80-543. 

Weelc.   Dig.  10-269. 
8abd:  4. 

Hun,  77-205. 

App.   Div.   6-412;   158-324. 

N.  Y.   Supp.   137-1099. 

St.  Renr.  87-646,  969. 

Dem.  3-415. 
2726. 

N.    Y.    50-320;   88-121:    119-33: 
182-270;    183-.^52. 

Hun.    aO-.'',43;    44-394;    66-121: 
77-205. 

App.     Dtv.    36-82:    47-332:    49- 
419;     53-7;     66-234;     89-567; 
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08-9:    99-300;    ll\-38;    119- 
508;    1«0-12;    142-427. 

Misc.  5-428.  oOl;  9-i>28;  25-264; 

aO-354;    3.1-625,   672;    39*521 , 

610;  00-650. 
N.  X.  Supp.  15-535;  56-989;  «»- 

678,  726;  ««-y3i);   106-354. 
St.    Rep'r.   15-744;   31-482;   32- 

1062;    37-577. 
Civ.   Proc.  14-38;  1&-66. 
Dem.  4-454;  5-385. 
Oonnoly.  2-157.  542. 
Week-   Dig.   25-127. 
Snbd.   1. 
Hun,  44-307. 
App.  Dlv.  O8-160. 
Misc.     9-234;     16-560;    17-493; 

25-262. 
St  Rep'r.  37-579. 
Dem,  5-48. 
Sabd.  2. 

N.  Y.  «l-573;  1O4-105. 
Hun,  <S»-282. 
Connoly.   1-83. 
Sabd.  3. 

App    Dlv.  42-305. 
Misc.   25-262. 

N.  Y.  Supp,  51-555;  59-105. 
Subd.  4. 
,  N.  Y.   117-382. 
App.   Dlv.   120-15. 
St.  Repr.  31-963:  54-109. 
2727. 

N.  Y.  119-28;   152-514;   191-12. 
Hun,    32-448;    6O-120;    76-131; 

7ir-205 
App.  Div.'  0-413;  10-36,  38;  10- 

86,    38;    35-338;    3K-321;    40- 

346;  «H-3«2:   70-5«7;   83-162: 

«4- 162  ;  «9-5(J7  ;  9«-8  ;  1 1 1-B7. 
Misc.    15-500,   601:    17-493;   25- 

256.    280;   30-:^5.'.;   31-79;   35- 

154 ;   37-600 :   39-521  ;  41-78  ; 

44-442;    55-160. 
N.  Y.  Supp.  2H-3C2  :  39-826  ;  54- 

955;   55-430:   50-9S9:    03-726; 

04-57fl:     74-7ri:     76-580:     7«- 

S14;   82-539;  86-603;  90-185; 

120-965. 
Dem.   2-2:<2:  4-366. 
Connoiy.  2-641. 
N.  Y.  Ann.  Cas.  10-459. 
2728. 

N.   Y.   00-480;   89-479. 

Hun,     50-572;     59-78;     70-131; 

79-379;  86-301. 
App.  Div.  16-38:  24-28;  59-266; 

04-571;       84-5o4:       100-270; 

104-462;    132-486;    142-429; 

146-870-   148-270. 
Misc.     20-307:     30-34;     33-147. 

625;    35-154:    3C*-97 ;   37-177. 
38-723:   39-227;   41-22.S. 


662: 
272. 
iN.  T. 
368. 
731 


Supp.  :W-H2S:  49-93:  08- 
939:  72-:<;i;J:  70-314;  S2- 
83-9S:?-  orj-S-lR:   116-901; 


lSO-308;  126-965. 


St.    Bepr.    5-342;    26-945:    29- 

210;   32-291;  35-524;  49-326; 

54-236 
Dem.  2-234;  5-346;  is-200. 
Connoly,  2-362. 
N.  Y.  Ann.  Cas.  1-286. 
Subd.   2. 

N.   Y.   107-110;   111-204;    146- 

137. 
Misc.   10-492;  80-31;   87-177. 
N.  Y.   Supp.  74-946. 
St.    Rep'r.  22-904;   87-647;   62- 

383 
Dem.   2-248;  4-865. 
2729. 

N.  Y..102-461. 

App.    Dlv.    16-38;    18-113;    49- 

419;  70-567;  74-221,  468;  78- 

464;    114-535;    120-200. 
MI.sc.     4-877:     38-713;     41-421; 

52-428;    53-222;    60-650;    67- 

356;  76-85. 
N.  Y.  Supp.  6-239;  29-828;  59- 

1025;  63-678;  66-437;  76-580: 

77-558,     696;     79-651;     lOO- 

12;    134-874,   877. 
St.    Uep'r.    11-694;    28-317;   88- 

595;  39-851;  46-842;  68-241. 
Dem.  2-232:  4-152;  ,6-197. 
Connoly,   1-68;  2-182,362. 
Snbd.  1. 

App.   Dlv.  48-235. 
N.  Y.  Supp.  28-1046. 
Dem.  6-22;  6-28. 
Snbd.  2. 
App.   Div.  48-338. 
Misc.  4-43. 
N.   Y.   Supp.  00-816. 
St.   Rep'r.  6-434. 
Dem.  6-217. 
Snbd.  8. 
App.  Div.  70^-567;  78-465. 
Misc.  49-403;  64-499. 
N.   T.   Supp.   118-568;    184-967. 
N.  Y.  Ann.  Cas.  19-459. 
2780. 

N.  Y.  1 12-289  ;  162-36  ;  170-143. 
App.  Dlv.  9-291;  12-135;  13-07; 

38-475:    49-419:    51-358;    55- 

149;  64-435,  566;  79-301;  81- 

589;  86-99;   95-453;    101-5^2; 

102-410;     103-521; 

105-590;     106-330; 

111-462,      896,     900; 

114-567:     119-274; 

123-3;       124-798; 

145-543 ;    148-574 ; 
MIhc.    13-376;    15-549, 

517;     39-140;     40-70;     41--,3. 

157  ;  42-167  ;  46-217,  3^8  :  49- 

388:  60-46,   296,  650;  62-601; 

67-29,    42. 
N.  Y.  Supp.  36-251:  44-r?5R:  56- 

523,  H.'S  :63-67S  ;67-1004  :  72- 

277.   3:i3:   83-5.^0,   652:   93-82. 

659:  94-84.  471,   1071;  l«5-«124; 

97-697;  105-4;  107-277;  109- 


104-388: 
107-311; 
112-21; 
122-448: 
132-802 ; 
161-570. 
603;    36- 
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217;    112-763;    116-964;    117- 

539. 
Abb.    N.    C.    23-32. 
Connoly,  2-81. 
2T31 
N.  *Y.    162-515;    184-43;    202- 

137 

pp.    Div.    28-310:    36-545;    57- 

234  ;  58-585  ;  65-378  ;  75-339  ; 

80-208;   112-198;   121-200. 
Misc.    30-117.    437,    514;    42-14; 

44-024;    48-41;    51-261;    60- 

504. 
N.   Y.    Supp.   51-8;  68-155;   69- 

125:    73-57;    78-130:    80-188; 

98-299:    1OO-1095;    126*1066; 

128-1106. 
Connoly,  2-81. 
2732. 

App.   Div.   150-624,   636. 
2733 
Misc.    28-671;    39-140;    43-496; 

61-540. 
Connoly,  2-573. 
2735. 

Misc.  41-73. 
2736. 

Misc.    41-73;    46-389;   63-213. 
N.  Y.  Supp.  78-072. 
2739. 

Misc.   54-499. 
2741. 

Mfsc.  41-78. 
2742. 

N.  Y.  72-317,  400,  518;  1OO-206: 

113-207;     152-502;     172-647; 

198-461. 
_Hun,    76-131;    70-378;    80-538; 

83-429. 
App.  Div.  1-281:  24-62;  25-210: 

40-116:     45-501:     47-66;     79- 

409;     80-209;     87-471;     96-7, 

266:    125-621;    13O-809;    131- 

84:    133-6H3:    135-146;    160- 

661;   152-751. 
Misc.  9-241  ;  22-501 ;  41-75  ;  48- 

N.  y!  Supp.  48-804;  50-933;  68- 
642;  SO-18H:  88-1018:  115- 
239,  532;  120-34;  137-847. 

Abb.  N.  C.  15-447. 
Sabd.   8. 

App.  Div.  125-621. 

N.  Y.  Supp.  110-80. 
2743. 

N.  Y.  70-612;  74-476,  539;  75- 
425;  117-471;  140-430:  152- 
324,  514,  520;  188-435;  191- 
12. 

Hun.  71-345:  79-379. 

App.  Div.  1-30:  2-15;  7-93;  22- 
220:  24-29.  30,  3.1:  «2-.^6:  42- 
258;  47-66,  231:  53-8:  78-615: 
80-82,  200:  88-.^.'):  100-270, 
273;  101-655;  111-38;  112- 
488:  114-444:  110-291;  l.'tO- 
809;  132-487;  146-868. 


Misc.     8-576;     18-TS7;     16-509; 

17-494;    20-307:    S2-501;    25- 

257;     27-413;     29-266;    30-82: 

88-324:     35-363,     366:     36-96, 

312;  87-178:  39-74;  41-225.  423. 

607;  42-468;  61-217;   64-507. 
N.    Y.    Supp.     29-1058;     85-251: 

39-820:     45-663;     49-93,     820: 

50-933:     59-254;    61-241;    65- 

436;    71-1034;    73-509;    78-889; 

80-188,    475;    84-640:    86-801; 

87-246;  91-537;  114-936;  116- 

632;  118-562,  998. 
Civ.   Proc.   6-245. 
How.  65-387. 
Abb.   N.  C.  29-477. 
Dem.  2-480:  8-187:  6-197. 
Connoly,  1-251,  437;  2-267. 
N.  Y.  Ann.  Cas.  9-253. 
2744, 

App.     Div.      78-615;      110-536; 

121-101. 
N.  Y.  Supp.  79-947;  106-696, 
Misc.   59-300. 
2745. 

N.  Y.  182-270. 

App.  Div.  146-869. 

Misc.    26-460;     29-272;     87-190, 

536. 
N.  Y.  Supp.  74-944;  75-1047. 
Civ.  Proc.   14-64. 
Connoly,  2-643. 
2746. 

N.  Y.  176-16a 

Hun,  72-163:  85-195. 

App.  Div.  55-459. 

Misc.      7-379:      24-352;      28-5C7; 

81-119;  46-.373:  66-418. 
N.     Y.     Supp.     32.,T79:     34-1088; 

58-714  ;      59-1022  ;      61-243  ; 

94-1063;   123-383. 
Dem.  2-624 
Snbd.   4. 

Misc.  661276. 
2747. 
N.  Y.  101-682. 
App.  Div.  98-194  ;  142-43  ;  150- 

36.  • 

Misc.   62-167. 
N.    Y.    Supp.    90-587;    116-424; 

126-693. 
2748. 

Mis'c.  88-463. 

N.  Y.  Supp.  49-820;  77-1080. 
Abb.  N.  C.  16-139. 
Dem.  8-232. 
Connoly,  2-267. 
2749. 

N.    Y.    110-159;    186-106;    168- 

385;    182-820;    199-333. 
Hun.     Ot>-267;     74-278;     82-115; 

88-357. 
App.    Div.    86-72:     89-249:     40- 

495;  42-304:  48-4:  63-546;  66- 

479;     79-512;     86-168,     176; 

106-323;      116-77:      11^243; 
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128-50:      180-818;      133-435; 

185-46;  138-79. 
Misc.     «-14»:     10-197;     lS-535; 

17-487;    22-65;    24-351;   37- 

575  *  72-629 
N.  Y.  *Supp.  57-131:  73-290;  83- 

632;  80-392:  04-667;  11«>-921; 

120^1110;   188-917. 
N.  Y.  Super.  6S-286. 
Dem.  «-45,  60,  478. 
2750. 

N.    Y.    102-157;    105-488:    HO- 

159;    127-296;    186-412;    140- 

67. 
Hon,    40-439;    69-163,   164;    74- 

278  *  86-49. 
App.  *Div.  3^214 ;  20-68;  53-544; 

65-598;     66-478;    86-157;    88- 

233;    130-813;    131-367;    133- 

433;    135-416;    14O-630. 
Misc.     10-197;     32-420;     33-625; 

44-128;  48-317;  56-68;  65-87. 
N.   Y.   Supp.  31-426:  62-688;  66- 

727;    72-955;    73-290;    85-453; 

88-392.    765;    106-937;    115- 

289;    117-753;    11&«'921;    120- 

1110. 
St.  Rep'r.  12-711;  15-217. 
.  Civ.  Proc.  7-267;  14-357. 
Abb.   N.  C.  28-119. 
Dem.  3-37;  6-454. 
Connol7»  1-157;  2-191. 
Rodf.  5-207. 
2761. 

N.   Y.   127-296. 

Hon.  69-163. 

App.   DIt.  29-169;  48-4;  62-468; 

€16-478;   130-813. 
Misc.  32-420. 
N.  Y.  Supp.  73-290. 
2752. 

N.    Y.    127-306;    144-18;    203- 

524. 
Hun,  80-181. 
App.    Dlv.    65-461.    509;    66-478; 

86-156;  90-30;  106-319;  128- 

53;    133-432. 
Misc.     10-199;     17-474;    33-167; 

85-686:  40-286. 
N.     Y.     Supp.     73-290;    »4-667; 

117-753. 
St.  Rep'r.  82-784. 
Dem.  5-15. 
Sttbd.  1. 

N.  Y.  102-159. 
Dem.  3-21. 
Snbd.  2. 

App.  Dlv.  6-227. 
Dem.  8-583. 
Snbd.  3. 

N.    Y.   144-17. 
Misc.  17-477. 
St.  Rep'r.  28-512. 
Civ.   Proc.  21-827. 
Dem.  6-64. 


Snbd'.  4. 

N.  Y.  183-175. 

App.  Dlv.  65-461.  699;  71-277. 
Misc.  1-36;  16-667. 
N.   Y.  Supp.  88-682. 
2768. 

N.  Y.  208-624. 
App.  Dlv.  66-478. 
Misc.  10-197. 
N.  Y.  Supp.  78-290. 
2764. 
N.  Y.  199-334 ;  203-524. 
Hon,  34-501. 
App.    Div.    44-181;    48-611; 

478. 

Misc.   10-197:    17-476;   48-824. 
N.  Y.  Supp.  60-772;  62-1051;  78- 

290;  06-762. 
2765. 

N.   Y.   136-412;  203-524. 

Hun,  64-501. 

App.    DIV.    48-511:    66-478:    86- 

156 
Misc.'  26-185:   50-220;   68-271. 
N.  Y.  Supp.  54-927;  73-290;  83- 

632. 
How.  61-138. 
Dem.  3-19. 
2766. 
N.  Y.  92-93  ;  136-412  ;  190-335  : 

203-524. 
App.    Dlv.    3O-230j    46-514;    66- 

478;   133-4:i2:   136-855. 
Misc.  9-281;  16-536;  87-575;  49w 

285 
N.  Y."  Supp.  30-283;  57-131;  62- 

120:   78-290;   75-1050;   09-213; 

lli-753. 
How.  61-138. 
2757. 

App.  Dlv.  65-461.  599;  66-478; 

120-831:  130-813. 
Misc.  26-135;  87-676. 
N.  Y.  Supp.  67-131;  73-290;  76- 

1050. 
Dem.  2-131. 
Snbd.  1. 
N.  Y.  02-93. 
App.   Dlv.   89-250 
Misc.  15-536. 
St.  Rep'r.  13-172. 
2768. 
App.  Dlv.  66-478. 
N.   Y.  Supp.  78-290. 
How.  61-138. 
2759. 

N.    Y.    120-160;    127-306;    178- 

334;   100-334. 
Hun,  60-122. 

App.  Div.  65-461,  599;  66-478. 
Misc.    11-230:    16-206.    533;    26- 

134;   38-622:   43-291. 
N.  Y.  Supp.  6-877:  32-1098;  63- 

713:  72-965;  78-290;  78-216. 
St.  Rep'r.  32-784;  38-593. 
Snbd.  1. 
Hun,  34-508. 
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Svbd.  a. 

N.  Y.  102-160. 

Civ.  Proc.  8-202. 
Subd.  3. 

Misc.  35-686. 
Snbd.  4. 

N.   Y.   130-110;  168-869. 

App.  Dlv.  18-873:  70-324. 

Misc.  a4-351 ;  50-226. 

N.   Y.  Supp.  40-58. 

Civ.    Proc.    11-317. 

Abb.  N.   C.  22-417. 

N.   Y.  Super.  66-288. 
Svbd.  6. 

N.   Y.   lll-r.59;   133-175. 

Uiin.  40-448. 

App.  Dlv.  39-85;  71-277. 

Misc.   1-38;   11-224;  10-667. 

N.   Y.  Snpp.  21-421;  24-143;  63- 
389;  60-503. 

Civ.   Proc.  10-205;  18-119. 

Dem.  2-551;  4-540;  6-255. 
2700. 

App.   DiT.  00-478. 

N.   Y.   Stipp.  73-290. 

How.  01-138. 
2701. 

N.   Y.   199-336. 

App.   Dlv.  00-478. 

Misc.   00-648, 

X.   Y.   Supp.  73-290. 
2702. 

App.  Dlv.  O0-478  ;  120-15,  831. 

N.   Y.   Supp.  73-290. 
2703. 

Hun.  79-179. 

App.   Dlv.  00-478:  100-321. 

N.  Y.  Supp.  29-726 ;  73-290 ;  94- 
607. 
2704. 

.\pp.  Dlv.  00-478. 

Misc.   00-648. 

V.   Y.   Supp.  73-200. 
27<16. 

A  1)1).   Dlv.  00-478. 

N.   Y.   Supp.  73-200, 
2700. 

App.  Dlv.  42-305;  00-478. 

Misc.  26-186. 

X.  Y.  Supp.  47-1061;  64-926;  73- 
25H). 
2707. 

App.    Dlv.   42-304:  00-478. 

X.   Y.   Supp.  73-290. 
270M. 

App.  Dlv.  00-478. 

X.   Y.   Supp.  73-290. 
2709. 

.^pp.   Dlv.  00-47S. 

X.   Y.   Supp.  73-290. 
2770. 

App.   Dlv.  00-478. 

X.   Y.   Supp.   73-290. 
2771. 

App.   Dlv.  00-478. 

X.   Y.   Supp.  73-290. 


2772. 

App.  DiT.  06-478. 

N.  Y.  Supp.  7B-28a 
2778. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  73-200. 
2774* 

App.  Div.  66-478. 

Misc.  71-840. 

N.  Y.  Supp.  73-290;  13O-1058. 
2775. 

App.  Dlv.  12-17;  60-478. 

N.  Y.  Supp.  78-200. 
2770. 

App.  Dlv.  00-478. 

Misc.  71-640. 

N.  Y.  Supp.  73-290;  1 30-1058. 
2777. 

App.  DIt.  00-478. 

N.  Y.  Supp.  78-290. 
2778. 

Hun,  88-357. 

App.   Dlv.  00-478. 

N.  Y.  Supp.  34-754;  78-290. 

Civ.  Proc.  14-357. 

D(>m.  0-454. 
2779.  * 

App.  Dlv.  00-478. 

N.  Y.  Supp.  73-200. 
2780. 

App.  Dlv.  01^-478. 

N.  Y.  Supp.  78-290. 
2781. 

App.  Dlv.  00-478 

N.  Y.  Supp.  73-290. 
2782. 

App.    Dlv.   66-478;    189-401. 

N.    Y.    Supp.    73-290:    124-258, 
2783. 

App.    Dlv.    60-478;    139-401. 
y.  Y.  SuDp.  73-200. 


2784. 


Tlun,  34-503. 

App.  Dlv.  €IO-478  :  106-.?2t. 

N.    Y.    Supp.    73-290;    124-23^ 

Wopk.  Dljf.  17-30. 
Snbd.  1. 

Civ.  Pro.  8-210. 

Dem.   3-346. 
2786. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  73-200. 
2780. 

App.  Dlv.  66-460;  66-478. 

Mlso    26-264 

N.  y[  Supp.  64-555;  73-64.  200l 
2787. 

App.  Dlv.  66-478. 

Misc.  27-414. 

N.   Y.   Supp.  69-3n;  T3-290. 
2788. 

App.  Dlv.  66-478. 

N.  Y.   Supp.  78-290. 

How.  61-188. 
2789. 

App.   Dlv.   66-478. 

N.  Y.  Supp.  78-29a 
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8780. 

App.  DlT.  66-47B. 

N.  T.  Sopp.  78-28a 
2791. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  73-290. 
2702B. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  78-290. 
2798. 

N.  Y.  182-320. 

Hun.  69-165. 

App.  Dlv.  66-402 ;  66-478 ;  126- 

Misc.  25-134;  87-572 :  60-640. 

N.  Y.  Supp.  73-290;  75-1050. 

Abb.  N.  C.  11-22& 

Dem.  2-219. 
Svbd.  1. 

Deiu.  8-686. 
Svbd.  2. 

Misc.  6-168. 
Sabd.  3. 

N.  Y.  94-606. 

App.  Div.  4-280. 

idlsc.  85-267. 
Snbd.  4. 

St.  Rep*r.  19-200. 

Dem.  8-580. 
Svbd.  6. 

Civ.  Proc.  11-18S. 

Dem.  2-133;  5-5. 
Svbd.  6. 

App.  Dlv.  97-497. 

Misc.   87-576.  ^  ^ 

N.  Y.  Supp.  90-33. 
Snbd.  7. 

St.  Rep'r.  18-169. 

Civ.   Proc.   11-126. 

Dem.  2-550:  5-101- 
Svbd.  6. 

St.  BepT.  18-170. 

Civ.  Proc.  11-126. 

Dem.  2-550;  5-104. 
2794. 

App.  Dlv.  66-478. 

N.  Y.  Sopp.  73-290. 
2796. 

App.  Dlv.  66-478. 

N.  Y.  Sopp.  73-290. 
2796. 

App^  Dlv.  66-478:  81-845. 

N.  T.  Supp.  73-290. 

2797. 

App.  Dlv.  4-285;  66-478. 

Misc.  84-667.^^  ..^    ««.  ooo 
N.  Y.   Supp.  73-200;  89-392. 

2798. 

N.  Y.  189-338. 

Hnn,  25-69.  ^    ^^  ^^ 

App!  DlT.  29-65;  80-82;  66-478; 
79-162;  88-231;  135-417. 

667;   56-68;   5H-116;    ««-.j04 
N.  Y.  Supp.  46-741:  r»3-7irj:  r»J- 
420;    63-439:    73-290:    79-010; 
a&U52;  Htt-392;  122-218. 
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2799. 

N.  Y.  189-838. 

App.  Dlv.  29-66:  66-478;  88-281. 

Misc.  24-351;  25-134;  34-667; 
49-204;   58-116;   66-64«. 

N.  Y.  Sopp.  54-927;  78-290;  85- 
452;  98-939;  li:o-473;  113- 
941. 

CIV.  Proc.  2-273. 

Abb.  N.  C.  11-226. 

Redf.  4-509. 
2800. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  73-290. 
2801. 

N.   Y.    136-106;    199-333. 

App.  Dlv.  42-304;  48-4;  66-470; 
1^6-853. 

Misc.  24-857. 

N.  Y.  Supp.  78-290. 
2801a. 

N.   Y.   Sapp.   138-917. 
2802. 

N.    Y.    140-265;    175-304;   200- 

Hun.  78-801.  ^^  .„«     ^ 

App.    Dlv.    9-291;    12-136;    6*- 

436;    105-590;    111-896;    112- 

21;     114-535,     567;     182-802; 

138-792;    151-570. 
Misc.    15-d50;    39-140;    41-273; 

60-50.  • 

N.  Y.  Supp.  50-93S;  72-277;  98- 

15;  100^12;  112-703;  117-639. 
2808. 

N.  Y.  94-558.    ,     , 

Hun.  52-88. 

App.     Div.     109-587;     138-792; 

148-215. 
Misc.  41-274. 
N.  Y.  Supp.  84-218. 
Redf.  4-509. 
Connoly,  2-528. 
2804. 

N.  Y.  94-558. 

Hun,  52-88. 

App.  Dlv.  35-436;  40-75.^^  ^^^ 

>f!sc.    24-352;    27-416;    30-574; 

58-489;  80-5. 
N.  Y.  Supp,  53-714;  59-874;  68- 

1002 ;  97-403. 
Dem.  3-240. 
Connoly,  2-640. 
2805. 

Hun,  52-88. 

Misc.    20-159;    24-352;    87-581; 

58-489 
N.   Y.    Supp.    45-908;   75-1067; 

97-403. 
Week.   Die,  15-345. 
Connoly,  2-523. 
2806. 

App.  Dlv.  110-68. 
Misc.  27-410;  30-575;  58-489. 
N.  Y.  Supp.  59-374  ;  97-403. 
Dom.  3-231, 
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N.    T.    88-121;    100^-223;    200- 
457. 

Hnn.  88-121. 

App.  rnv.  28-406;  149-18;  160- 
061. 

Misc.   1-492:  27-416. 

N.  y.  Supp.  48-169. 

St.  Rep'r.  39-39t. 
-Civ.  Proc.  7-157. 

How.  N.  S.  1-203. 

Connoly,  2-641. 

Redf.  4-509. 
Snbd.  1. 

App.  Dlv.  17-311. 
2808. 

Misc.  27-416;  61-540. 

N.  Y.  Supp.  100-667. 
2810. 

N.    Y.   170-143;   20O-457. 

App.      Div.     65-149;      114-567; 
150-661. 

Misc.    4J-74;   67-29. 

Week.  Dig.  26-127. 
2811. 

N.  Y.  112-289. 

App.   IMv.  110-536. 

Misc.  89-140;  41-78. 

N.  Y.  Supp.  78-972. 

Dem.  2-257. 
2812. 

N.  Y.  176-304. 

Hun.  61-3S3. 

App.  Dlv.  7-03;  80-83.;  117-60. 

Misc.  22-501. 

N.  Y.  Supp.  80-475. 

Civ.  Proc.  14-64. 

Dem.  2-58. 

Rcdf.  4-509. 

Connoly,  2-642. 
2813. 

App.   Div.  80-83;  96-517;  117- 
60;    152-751. 

Misc.   68-473. 

N.     Y.     Supp.     80-475;     87-833; 
124-550;    137-847. 

Dem.  2-58. 
2814. 

App.  Div.  9-295;  22-218;  24-192. 

Misc.  16-554;  19-325. 

N.  Y.  Supp.  44-727;  48-422;  49- 
104. 
2816. 

App.  Dlv.  49-54. 

N:   Y.  Supp.  63-688;  121-109. 

St.   Rep'r.   15-441. 

Dem.  3-227,  530,  612;  6-342. 
2817. 

ITnn.  62-535. 

App.  Div.  62-40;  137-571;   138- 
7  02 

Misc.    .17-186;    63-500;    68-0.      ' 

N.    Y.    Supp.    105-4r)9;    122-256; 
124-894. 

How.   N.  S.  1-94. 

Dem.  8-233.   612;  4-344. 

Connoly,  2-158. 


^p^Pii 


Bvbd.  1. 

Hun,  86-128. 
St.  Rep*r.  4-215. 
Civ.  Ptbc.  9-399. 
Dem.  4-470. 
Snbd.  2. 
N.   Y.  84-339;  100-223:  138-81A. 
Hun,  86-582;  80-196. 
App.  Dlv.  8-524. 
How.  N.  S.  2-308. 
Dem.  4-154;  6-856. 
Snbd.  8. 

.  6t.  Bep'r.  26-287:  42-156. 
2818. 
N.  Y.  72-286;  123-402:  138-6081 
Hun.  71-66;  86-196. 

Div.    9-296;    10-510:    22- 
'2lS;   84-280:  90-82S:   1326-643: 
135-9;     138-166.     792;     149- 
533:  164-640. 
liisc     16-556;     19-326;    SS-SSS; 
40-619;    53-509;    58-111;    60- 
265;  67-80. 
N.    Y.    Supp.    48-422;    106-459: 
110-755;      118-192;      117-461; 
119-769:   133-1012;   139-784. 
St.   Rep'r.    14-412. 
Dem.  8-227,  60. 
Connoly,  1-506. 
2819. 

App.   Div.   188-702. 
Dem.  3-22. 
2820. 

N.    Y.    200^400. 
App.    Div.    188-792. 
2821. 

N.    Y.    201-498. 

Hun,  74-21. 

App.  Div.  74«667. 

Misc.  20-5S8:  76-459. 

N.    Y.    Supp.    77-748;    135-678; 

139-685. 
Redf.  6-64. 
2822. 

Hun.  70-467. 
App.  Div.  146-60. 
Misc.   47-30. 
N.  Y.   Supp:  96-206. 
How.  N.  8.  2-807. 
Week.  Dig.  10-482. 
Sobd.    1. 

Misc.  67-2. 
2823. 

Misc.  66-417. 
2826. 

Misc.   6T-4. 

N.   Y.  Supp.   124-625. 
2827. 

Hun,  71-197. 

App.  Div.  40-168. 

Misc.  47-30;  66-417;  76-419. 

N.  Y.  Supp.  96-206;  185-678. 

St.  Rep'r.  70-481. 
2828. 

"  App.  Dlv.  52-234. 
2830. 

N.  Y.  lTl-1. 
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^ 


App.  Dir.  18-407:  66«459:  «7«U. 

MiBC.    29-272;    3<Kiaa.;    8X-118; 
68-630. 

N.  Y.  Supp.  ei-2i3. 

St.  BepV.  T0-4S1. 

Week.  Di^.  2B.ai4 
28A1. 

App.  Dly.  ^7-71. 
2882. 

App.  Dlv.  10-129;  117-301. 

Misc.  60-22. 

Civ.  Proc.  8-159:  9-247. 

How.   N.   S.  2-308:  3-«30. 

Dem.  2-439,  648;  4-398. 

Red!  <t.ll6. 
Sabd.  6. 

Dem.  2-14,  440:  4-194. 

Week.  Dig.  18-42. 
2833 

App.  Dlv.  10-129;  117-301. 
2834. 

App.   Dlv.  10-129. 

Misc.  48-41. 
2836. 

N.  T.  Suim.  90-222. 

Misc.  48-41. 
2886. 

N.  Y.  Sopp.  96-222. 
2887. 

App.   Dlv.  6».»4. 

Kflsc.  48-41. 

N.  Y.  Supp.  06-22S. 

Week.  Die.  10-447. 

Conooly,  2-iia 


Dem.  8-ll«  887. 

Connoly,   1-156. 
Svbd.  1. 

N.  Y.  Siipp.  9-296:  a4«1088. 

St.  Bep'r.  68-829. 

Dem.  2-11;  4-38. 
2840. 

Hnn,  89-580. 

N.  Y.  Snpp.  34*1088. 
8842. 

N.   Y.   104-266:   189-186. 

App.  Dlv.  76-128. 

Misc.    70-684. 

N.  Y.   Supp.  129-200. 

St.  Bep'r.  17-822. 

Dem.  2-41,  441. 
Snbd,  8. 

N.  Y.  27-182. 
2843* 

App.  Dlv.  76-128. 


N.  Y.  1O4-250. 
Dem.  2-439. 


N.   Y.   201-496. 

App.  Dlv.   72-846. 

Misc.   7-379:  9-241;  26-284; 

739 ;  48-41. 
N.   Y.   Snpp.  66-438. 


N.    Y.   126-390;   169-135. 
Connolv.  2-196. 
Dem.  2-596. 


Snbd.  1. 

N.  Y.  104-26t 

Hun,  86-261;  SO-888.V 

Dem.  2-42. 
Snbd.  2. 

N.  Y.  104-267. 
Snbd.  8. 

N.  Y.  104-267. 

Hun,  86-261. 
2848. 

Dem.  6-89. 
2849* 

App.  Dlv.  117^296. 

Misc.  82-197. 

N.   Y.   Supp.  60^728. 
2860. 

App.  Dlv.  48-2a0» 

Idlsc.  48-41. 

N.  Y.  Suppw  69-1OB0. 

Civ.  Proc.  16-282. 

Dem.  t-599. 
2861. 

Hun,  64-69. 

Misc.  26-138.  . ' 

Dem.  2-4. 
2862. 

Ajpp.  Dlv.  60-104.  190. 

Misc.  26-138. 

N.   Y.    Supp.   64-926;   68-7B7« 

St.  Bep'p.  79-431. 

Bedf.  6-501. 

C0BB9I7,  2-2. 
2868. 

N.  Y.  fiapp.  69-*787. 
2866. 

N.  Y.  1O4-9B0. 
2868.  ^ 

How.  N.  S.  2-807. 
2861 

N.  Y.  ••-179;  166-278. 

Hun,  89-181;  92-526. 

App.    Dlv.   9-20;   80-176;    121- 
317;  129-454. 

Misc.    11-119;    18-241;    66-249; 
60-21. 

CIV.  Proc.  8-99;  19-109, 

N.  Y.  Asn.  Cas.  6-404. 
2862. 

N.  Y.  166-278. 

Hun,  80-166:  60-590.      ^ 

App.      Dlv.     109-222;     129-454: 
132-.361. 

Misc.  26-199;  43-42;  66-260. 

N.  Y.   Supp.  107-384;   113-1042. 

St.  Rep'r.  28^423.  446. 

Week.  Dig.  17-289. 

N.  Y.  Ann.  Cas.  6-203. 
Snbd.  1. 

App.  Dlv.  30-176. 

MlBC.  24-572. 

Abb.  N.  C.  20-228. 
Snbd.  2. 

N.  Y.  66-585;  12e.l7a 

App.  Dlv.  61-451. 

Misc.    34-526.   785. 

N.  Y.  Snpp.  16-520;  efr-906,  1081: 
70-C82. 
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St.  Bep'r.  87-401. 

ClT.  Ppoc.  ao-206. 
Bnbd.  3. 

App.  DiT.  114-880. 
Bnbd.  6. 

Hun,  66-362. 

Misc.  24-752,  858. 

N.  Y.  Supp.  58-962. 

St.  Rep'r.  4T-780. 

svbd.  7. 

N.  y.  42-542. 

App.   Div.  46-108. 

mIsc.  29-278. 

N.  Y.  Snpp.  61-60a 

Civ.  Proc.  8-©9. 
2868. 

N.  Y.  165-278. 

Hun,   27-874. 

App.  Dlv.  78-409;  120-454;  182- 
521 

Misc.'  18-241;  24-753;  43-42. 

N.    Y.    Supp.    77-134;    110-535; 
118-1042. 

St.  Mep*T.  28-428. 

Clv.  Proc.  18-319. 

N.  Y.  Ann.  Cas.  8-188. 
Svbd.  1. 


nDlr.  48-198. 
.  Supp.  82-812. 
Abb.  N.  C.  29-298. 


Snbd.  2. 

N.    Y.   25-180;   77-598;   128-171: 

168-428. 
Hun,  6-555;  68-57T;  87-685. 
St.   Rep'r.  40-801:  46-86. 
Abb.  N.  C.  28-887. 
Subd.  8. 
Hun,  64-618. 
Misc.  23-866;  88-728. 
N.  Y.  Supp.  16-520;  51-318;  68- 

1056. 
St.   RepT.  87-401,  557. 
Civ.  Proc.  20-206. 
Snbd.  4. 

N.  Y.  76-417;  111-517. 

Hun,   86-18:  76-204. 

App.    Dlv.    fel-205;    62-584;  66- 

280;   126-138. 
Misc.  29-263. 

N.   Y.   Supp.  64-1015;  71-178. 
St.    Rep'r.    19-112;    87-868:    46- 

68;  53-633. 
Clv.    Proc.   4-228.  811:  8-845. 
Abb.    N.    C.    18-60;  29-203;   31- 

262. 
How.  N.  S.  8-68w 
N.  Y.  Super.  55-254. 
Svbd.  6. 

N.  Y.  111-578. 

App.  Dlv.  64-18;  66-279;  78-410. 
Misc.    16-383;    80-77:   31-290. 
N.  Y.  Supp.  62-826:  66-270. 
Clv.  Proc.  29-125. 
Abb.  N.  C.  29-298. 
2864. 

N.   Y.  165-278. 
Clv.   Proc.  19-241. 


^p.  Dlr.  44-605. 

App.  Dlv.  89-420^61-447. 
N:  y.  Supp.  76-479;  52-882. 
Clv.  Proc  19-114. 
2869. 
N.  Y.  51-678;  189-510. 
Hun,  67-367:  67-473. 
App.    DiT.    20-167:    89-429;    ^ 
^25;  97-36;  126-138,  142;  129- 

454 
Misc.*  60-21;    67-368. 
Clv.  Proc.  19-109. 
N.  X.  Snpp.  28-808;  46.989.^86- 

449;    104-120:    lio-5d5;    113- 

1042;   126-379. 
N.  y.  Ann.  Cas.  6-404. 
Snbd.  1. 

N.  y.  81-289. 
App.  Dlv.  126-140. 
Subd.  2. 

Hun,  26-531. 

App.    Dlv.    19-452;    24-615;    48- 

45;     47-228;     119-672;     126- 

140. 
Misc.  27-171. 
N.  Y.  Supp.  58-382;  59-640;  62- 

654. 
St  Rep'r.  51-884. 
Snbd.  8. 
Hun,  47-434,  636;  BO-112  ;  61-4& 
App.    Dlv.    126-140. 
N.   Y.   Supp.  88-921:  58-8 
St.  RepT.  39-825:  61-384. 
N.  Y.  Ann.  Cas.  8-374. 
Snbd.  4. 

App.  Dlv.  24-615. 
N.  Y.   Supp.  62-654. 
St.  Rep'r.  47-227. 
Snbd.  6. 

Hun,  77-434. 

nDlv.  97-36. 
.  Supp.  89^^1. 
2870. 

N.  Y.  66-868. 

Hun,  26-602;  82-592. 

App.  Dlv.  16-192:  51-104. 

N.  Y.  Ann.  Cas.  4-812. 
Snbd.  2. 

App.   Dlv.  51-108. 

N.  Y.  Supp.  64-457. 
2S71. 

Misc.  19-306. 
2876. 

Hun,  25-531. 

App.    Dlv.    6-269;   80-176;    188- 
860 

Misc. '24-275;  27-722;  56-311. 

N.  Y.  Supp.  61-889;  117-1115. 

Clv.   Proc.  6-258. 
2877. 

App.  Dlv.  13.3-86a 

^nsc.    66-312;  64-594. 

N.  Y.  Supp.  112-174:  117-1115. 
SS78. 

App.  Dlv.  76-401;  121-3.>l:  188- 
860. 
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^ 


Misc.  20-74  ;  28-173  ;  B6-811. 

N.     Y.     Sapp.     5»-332;     78-85; 
106-247:  llT-1115. 

Abb.  N.  C.  16-468. 
2870* 

App.    Dlv.   88-225;    91-9;    121- 
364. 

Misc.    27-720;    28-173;    30-184; 
68-505. 

N.  Y.  Supp.  29-1098;  69-832;  73- 
147;  100-247 ;  111-629. 
2880* 

Misc.    36-184;    68-505. 

N.    Y.    Supp.    73-147;    106-247; 
111-629. 
2881* 

App.  Dlv.  88-225;  121-354. 

Misc.    86-184;    71-114. 

N.  Y.   Supp.   73-147;   127-486. 
2882. 

Misc.  86-184. 

N.   Y.  Supp.  73-147. 
2888. 

App.  Dlv.  6-270:  48-44. 

Misc.  66-523. 
2884. 


App.  Diy.  81-171. 

Misc.  ~~ 


610. 


11-576;  27-71;  83-686;  87- 


N.  Y.  Supp.  82-795:  68-147;  68- 
1110;  76ll40;  81-il. 
2886. 

App.  DlT.  26-10:  76-188:  88-6. 

Civ.  Proc.  19-241 
2886. 

N.  Y.  65-179. 

Hun,  88-662. 

App.   Div.  76-269. 

Misc.  27-178.  722;  68-142. 

N.  Y.  Supp.  34-846. 

Civ.  Proc.  14-110. 

How.  62-261. 

Abb.  N.  C.  10-290. 
2888. 

N.  Y.  Supp.  110-470;  117-1115. 
2889. 

Civ.  Proc.  14-110. 
2890. 

N.  Y.  66-179. 

Hun,  01-449. 

Misc.   24-526;  27-728. 

N.  Y.  Supp.  53-974. 

N.  Y.  Ann.  Cas.  10-88. 
2891. 

N.  Y.  76-150. 

App.     Div.     131-234:     133-860; 
137-870. 

Misc.    5-515;    6-145;    8-105;    27- 
200;    68-595. 

N.    Y.    Supp.    116-870;    124-609. 

St.   RepT.  14-427. 
2892. 

Misc.  16-436. 

N.  Y.   Supp.  62-498;  106-141. 

289.1. 

Hun,  66-559. 


Hun.  88-261. 
How.  67-200. 
N.  Y.  Ann.  Cas.  6-401 


N.  Y.  148-596. 

App.   Div,   4  280;   62-408. 

Misc.   28-339:  71-315. 

N.  Y.  Supp.  61-255. 

How.  N.  S.  1-448. 

Daly,    12-518,   529. 

N.  Y.  Super.  82-440. 

N.  Y.  Ann.  Gas.  4-815. 
Subd.  1. 

Hun.  84-892. 

App.   Dlv.  86-628. 

Misc.   6-145. 

N.  Y.  Supp.  64-1075. 

Daly,  11-2S8. 
Subd.  2. 

Hun.  84-392;  88-261. 

App.  Div.  20-87;  85-628. 

Misc.  6-145. 

JN.  Y.  48upp.  46-1047;  64-1076; 
70-758. 

St.  Rep'r.  47-119. 

Daly,  11-288. 
2901. 

MlBC.  40-2tl9. 

Civ.  Proc.  6-268. 
2002. 

Misc.  40-2U. 

Civ.  Proc.  6-258. 
2904. 

How.  67-201. 
2906. 

Misc.   64-108. 
2006. 

Misc.   64-168. 

N.  Y.  Supp.  92-877;  106-862. 

N.  Y.  Ann.  Cas.  6-404. 
Subd.  1. 

App.  Dlv.  87-26. 

Misc.  34-197,  210. 

N.  Y.  Supp.  65-781:  68-829. 
Snbd.  2. 

App.   Dlv.  44-605;  102-68. 

St.  Rep'r.  86-115. 
2009. 

App.  Div.  80-825. 

Misc.  16-581. 

N.   Y.   Supp.  61-962. 
2010. 

App.    Dlv.    15-228;    86*468;    80- 

Mlsc' 64-169. 

N.  Y.  Supp.  44-190;  50-962;  51- 
932.         ; 
2012. 

App.  Dlv.  74-866. 

Misc.    17-372;    26-368.    725; 
652. 

N.  Y.  Supp.  66-1026;  77-699. 
2013. 

Misc.  26-725. 

N.  Y.  Supp.  66-1025. 
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2915. 

nDlv.'  26-468. 
.  Supp.  50-982. 
2916. 

Hun,  71-600. 

App.   Dlv.  102-70. 

MiBC.  51-563. 

Civ.  Proc.  e-258. 
Snbd.  2. 

N.  Y.  Supp.  92-377. 
291T. 

App.  Div.  102-70. 

Misc.  51-663. 

Civ.  Proc.  6-253:  T-186. 
2018. 

Hun,  71-599. 

App.   Dlv.  87-84. 

Mlflc.  »4-198 ;.  61-553 ;  64-170. 

N.   Y.   Supp.   68-829;   105-882. 
2919. 

Hun.  77-53a 

Misc.  27-172:  29-279. 

N.  Y.  Ann.  Cas.  6-404. 
2920. 

Misc.  29-280. 

N.  Y.  Supp.  61-S0& 

Civ.   Proc.  6-253. 
2924. 

Misc.  27-172;  72-280. 

N.  Y.  Supp.  68-882 ;  131-47. 
2926. 

Hun,  62-581;  69-446. 

Misc.  6-475  ;  74-43. 

Civ.  Proc.  6-253. 
2926. 

Hun,  69-447. 

Misc.  6-475;  27-173. 

N.   Y.   Supp.   68-382. 
2f>27. 

Misc.  6-475  ;  27-173  ;  72-280. 

N.  Y.  Supp.  131-47. 
2928. 

Hun,  69-445. 

Misc.  27-173;  72-231. 

N.  y.  Supp.  64-3334  131-47. 

Week.  Dig.  22-261. 
2930. 

Hun,  62-581. 

Misc.  72-231. 
2931. 

Hun,  62-581. 

Misc.    6-478;    11-178;    29-280; 
74-44, 

K.  7.  Supp.  82-1088. 
2933. 

Hun,  77-530. 
2984. 

Hun.  60-386:  80-35. 

App.   Div.    30-176;  10O-324. 

Misc.   7-5G1;  44-85. 

N.  Y.  Supp.  61-880;  66-367;  89- 
732. 

N.  Y.  Supp.  90-303. 
2936. 

Hun.  72-168.  476. 


App.    Dlv.   43-804;    96-156;   96- 

Mlsc'  7-681;  9-56. 
Snbd.  4. 

Misc.  16-338;  26-857. 

N.  Y.  Supp.  57-214. 
2936. 

N.  Y.  75-417. 

App.   Dlv.   1-132;   187-879. 
2937. 

Misc.    68-695. 

Hun^  16-87. 

Misc.  7-581. 
Subd.  1. 

Hun.  60-690. 
Svbd.  3. 

Hun,  50-600:  85-601. 
2938. 

App.    Dlv.   43-604;   82-624;   97- 
561;  131-389. 

Misc.    7-320:    9-72;   20-332:    22- 
111;  27-203.  559. 

N.  Y.  Supp.  81-1052;  115-273. 
2939. 

Hun.  85-501. 

App.  Dlv.  1-133;  40-132;  14©- 
371 

Misc.  6-514;  24-645. 

N.  T.  Supp.  54-808:  134-388. 
2940. 

Misc.     15-180;     20-108;     22-111. 
143;  28-168:  52-61. 

N.  Y.  Supp.  61-712. 

CTv.  Proc.  19-111. 

N.  Y.  Ann.  Cas.  6-884. 
2941. 

Misc.  52-61. 
2942. 

Misc.  44-246.. 

N.    Y.  Supp.  48-790:  64-10;  88- 
1054. 

N.  Y.  Ann.  Cas.  7-369. 
2943. 


App.  DIt.  82-628. 

Misc.  " 


18-205;  10-39.  ISO. 
N.  T.  Snpp.  61-1062. 
2944. 
Hun.  20-514:  88-466. 
App.    Dlv.    3-28;    68-377; 

553:    110-244;    113-602;    114- 

336;  119-5L 
Misc.   6-149;   7-561:  16-592:    17- 

663:   22-112,    nO:   24-523:   28- 

564  ;  34-190  :  46-101 ;  54-172. 
N.  Y.  Supp.  68-798:  74-189;  S4- 

132;   99-807;    103-882;    106- 

860:  118-908. 
Civ.  Proc.  15-184. 
Abb.  N.  C.  18.5a 
Week.  Dig.  18-128. 
2946. 

App.  Div.  82-624;  105-271;  113- 

602;    131-,"«0. 
Misc.   9-72:  64-14. 
N.     Y.     Supp.     81-1052:    93-^428: 

98-772;  116-273;  118-799. 
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2947. 

Hun,  8IMS64. 

App.    Div.   70-372;   132-521. 

MlBC.  22-839 :  49-60. 

N.  Y.  Supp.  33-108;  79-622;  98- 
319. 
2948. 

App.  Dlv.  132-521. 

Misc.  49-50. 

N.  y.  Supp.  98-319. 
2949. 

App.  Dlv.  132-521. 
2950. 

Hun.  75-295. 

App.  DIr.  62^584. 

Ikfisc.  04-676. 

N.  Y.   Supp.  71-178. 

Abb.  N.  C.  31-268. 
2951. 

Hun.  14-342:  63-577:  69-500: 
85-192;  87-535. 

App.   Div.  27-458;  85-81. 

MiBC.    18-241;   33-331;    64-676. 

N.  Y.  Siipp.  30-296:  34-289;  35- 
680:  I«{-853;  61-67:  68-624; 
12O-860;  126-285;  182-790. 

Civ.  PiW!.  28-447. 
2962. 

Hun,  63-577;  69-500;  87-585. 

App.  Dlv.  59-2;  68-116.  ^^  ^^^ 

MiBC.  18-241;  83-331:  60-511; 
75-292. 

N.  Y.  Supp.  84-289;  50-358:  61- 
67;  68-624;  74-244;  97-411; 
113-1118;   126-285;   132-796. 

Civ.  Proc.  19-252. 

Week.  Dig.  22-174. 

N.  Y.  Ann.  Cas.  7-866, 
2953. 

Misc.  14-342. 

App.  Dlv.  78-643.  _. 

N,  Y.  Supp.  61-67;  79-887. 
2954. 

Hun.  63-57V:  69-500;  87-535. 

Misc.  14-342:  18-241. 

N.   Y.   Supp.  34-289;  61-67.  684. 
2965. 

Hun,   63-577;   87-«85. 

Misc.  33-331. 
2966. 

Hun,  68-578;  66-666;  77-32;  87- 
535 

Misc.' 22-742;  69-144;  72-276. 

N.    Y.    Supp.    34-289;    49-1043; 
126-285  ;  181-56. 
2967. 

N.  Y.  93-54.  .  ,^  ^      ^^„ 

App.    Dlv.    2-^-453;    60-3;    102- 

Mlsc.  24-207. 

N.    Y.   Supp.   50-353;  61-67;  68- 

517;    95f-435. 
Week.  Dli?.  23-215.  _ 
N.  Y.  Ann.  Cas.  7-363. 

2958. 

App.  Dlv.  27-453. 


App.  DlT.  9-28,  177;  16-64:  84. 
61S  ;  100-823.  824 ;  182»429. 

N.  Y.  Supp.  56-367 ;  88-5 ;  104- 
709;   186-535. 
2960. 

Hun.  46-370;  83-4e& 

App.  Dlv.  9-28.  177:  14-10;  76- 
183;  100-323;  152-429. 

Misc.  16-142;  44-455. 

N.  Y.  Supp.  70-548;  84-518;.  90- 
154;    186r635. 
2961. 

App.  Div.  152-429. 

Hun.  40-207. 

N.  Y.  Supp.  124-609 ;  187-259. 

N.  Y.  Ann.  Cas.  7-186. 
Snbd.  1. 

Aprp.  Div.  152-429. 
Snbd.  2. 

App.  Div.  162-420. 
2962. 

Hun.  40-207. 
2065. 

App.    Dlv.    119-672. 

N.  Y.  Supp.  168-882. 
2966. 

Civ.  Proc.  6-2a 
2967. 

Hun,  92-181. 
2969. 

Misc.  10-290;  62-881. 
2071. 

MiBC.  62-381. 

N.  Y.  66-868. 
2974. 

N.  Y.  156-880. 

App.  Dlv.  16-192. 


2975. 


Ann.  Cas.  4-822. 


App.   Dlv.  16-192. 

Misc.  8-354;  62-381. 
2976. 

App.   Dlv.  16-192. 
2077. 

N.    Y.    156-339. 

App.    Div.    16-192. 

N.  Y.  Ann.  Cas.  4-812. 
2080. 

Misc.  52-a31. 

Hun.  40-242;  78-614. 

N.   Y.   Supp.  29-574. 

N.  Y.  Ann.  Cas.  10-804. 
2982. 

N.  Y.  Ann.  Cft«.  10-806. 
2083. 

App.  Dlv.  118-565. 

Hun,  46-370;  88-466. 

Misc.   16-143.  ^     ^^^ 

N.  Y.  Supp.  1O2-1028. 
2084. 

Misc.  23-380. 
2985. 

Hun,  78-616. 

N.  Y.  Supp.  29-574, 
2086. 

Hun,  78-515.        _^ 

N.   Y.   Supp.  29-674. 
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2987. 

MiM.  S8-881« 

Hun,  78-615. 

N.   Y.   Supp.  29-674. 
2988. 

App.  Dlv.  ao-176;  183-860. 

MlBC.  67-566. 

N.  Y.  Supp.  Bl-889;  109-1102. 

2989. 

Hun,  92-526. 

App.  Dlv.  80-176. 
2990. 

Hun,  90-464. 

App.  Dlv.  18-74;  65-443;  83-552; 
%^89;   128-67. 

Ml8C.   18-192. 

N.  Y.   Supp.  36-53;  59-1018;  72- 
082;  82-157;  107-725. 
2991. 

App.  Dlv.  75-200. 

N:  Y.  Supp.  114-559;  117-1115. 

2993. 

Misc.  SB2-225. 

N.  Y.  Supp.  49-589. 
2994. 

Misc.  7-184. 

N.  Y.  Snpp.  82-1B7. 
2995. 

Hun,  92-525. 

Misc.   18-192. 
2997. 

App.  Dlv.  75-199. 

N.   Y.   Supp.   77-955;  114-659. 
2998. 

Misc.  24-286. 

N.   Y.   Supp.   58-707. 
2999. 

Misc.  18-192. 
3001. 

N.  Y.  155-80. 

App.    Dlv.   22-141;   84-582.  591. 

^ilsc.   23-496. 

N.  Y.  Supp.  54-869. 
3002. 

App.  Dlv.  34-688. 

Civ.  Proc.  6-251. 
3006. 

Misc.  18-192. 

How.   62-261. 

Abb.  N.  C.  10-225. 
3008. 

App.  Dlv.  65-448. 

N.  Y.  Supp.  72-082. 
3010. 

Hun,  84-7. 

soil. 

App.    Dlv.   25-11. 
Snbd.  2. 

App.  Dlv.  30-175. 

N.  Y.   Supp.  51-889. 
Siibd.  3. 

Hun.  57-304:  65-841. 

App.  Dlv.  30-176. 

N.   Y.    Supp.   51-889. 

St.  Eep'r.  47-561, 


8012. 

Hun.  65-841. 
8013. 

Hun,  60-386;  89-182. 

App.   Dlv.  9-20.  176. 

Misc.  43-82;  45-140. 

N.   Y.   Supp.  34-1034. 
Snbd.  2. 

N.  Y.  Supp.  91-975. 
8015. 

Hun.  27-328;  40-594;  46-402; 
87-42:   88-563:   90-544. 

App.  Dlv.  1-157;  2-2;  14-540; 
^-84;  70-315. 

Misc.  11-119;  14-125. 

N.  Y.  Supp.  32-926:  34-846;  86- 
855:  51-884;  75-241. 

Civ.  Proc.  15-43L 
8016. 

Clv.  Proc.  6-56. 
8017. 

N.  Y.  112-621. 

Hun.  37-396;  43-124;  47-51;  66- 
372. 

App.  Dlv.  8-339:  17-184:  28-83; 
30-176:  39-93;  40-132;  62- 
566;  75-285;  107-183;  140- 
94;  143-149:  150-463. 

Misc.  6-402:  7-220:  30-625;  82- 
42;    33-687;   89-484 

N.  Y.  Supp.  27-437:  45-296;  60- 
020;  51-889;  55-602:  71-181: 
78-96;  80-219;  124-897;  187- 
628;    185-23. 

Clv.   Proc.  19-210.  446. 
3018. 

App.  Dlv.  62-400. 

Misc.  82-42. 

N.   Y.  Supp.  70-758. 
3019. 

Misc.  11-173;  82-42. 
8020. 

App.  Dlv.  65-191. 

Misc.   82-42. 

N.   Y.   Snpp.  66-061. 

N.  Y.  Ann.  Cas.  8-287. 
3021. 

Misc.   82-42. 
3022. 

Misc.    32-42. 

Clv.  Proc.  8-48. 
3025. 

Hun,  84-16a 

Misc.  5-38S. 

N.  Y.  Supp.  82-460. 
3026. 

N.   Y.  148-592. 

Hun,  84-392. 

App.  Dlv.  4-230.  ^^^ 

N.  Y.  Supp.  32-440;  64-1076. 
8027. 

Hun.  84-168. 

N.  Y.  Snpp.  82-460. 
3036. 

MUc.  62-629. 
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Hud,  7T«6aOL 
3039. 

Hun,  02-4ia 

Misc.  S-584. 

N.  Y.  Bnpp.  86-7921 
8040. 

Hun,  98-418. 
8041. 

Misc.  5-682L 
8043. 

Hun.  48-124. 

Misc.  55-622,  025.  ,^ 

rs.  Y.  Supp.   105-957. 

ClT.  Proc.  19-210. 

Week.  Dig.  81-79. 

8044 

Hun,   82-«l;   83-277;  64-448. 
App.    DIv.    5-516;    44-6;    91-9; 

ISBT— 931 
Misc.  9-456;  16-579;  28-286;  80- 

366;   54-168;   64-676;   68-20, 
N.  Y.  Supp.  68-452. 
8045. 

Hun,   .38-61:   83-277;   54-443. 

App.   Dlv.  68-590. 

Misc.  9-456;  14-22. 

N.  Y.  Supp.  35-123;  71-189. 

8046.  ^_  ,, 

Hun,  88-497;  58-57;  87-41. 
App.  Div.  91-9 ;  101-287 ;  105- 

^SkO;   121-354. 
Misc.      6-204;     10-763;     12-158; 

18-241;    20-369;    27-724;    86- 

539;  48-73;  68-20. 
N.  Y.  Supp.  83-954;  47-133;  58- 
•      829;  85-362:  86-240,  248. 
St.  Rep'r.   11-227. 
Civ.  Proc.  19-107,  199. 

8047. 

Hun,  89-191.  ^^ 

App..   DW.    1-7;    21-286;    165- 

MIsc*  16-41:     20-589;     28-470, 

474;    40-240;    64-2;    69-658. 
N.    Y.   Supp.    35-8;   36-739;   47- 

339;    51-395;    52-679;    58-35; 

81-693:       85-362;       104-486; 

125-495;  126-1088. 
Week.  Dig.  17-19. 
How.  65-198. 
8048. 

App.  Dlv.  76-270;  165-840. 
Sttbd.  2. 

Civ.  Proc.  6-336. 
8049. 

Hun.  28-497;  47-433. 

App.   Div.   1-7;   22-221;   40-558; 

101-286. 
Misc.  28-642:  77-670. 
N.    Y.    Supp.    86-739;    47-1047; 

188-671. 
St.  Rep'r.  14-846. 
Abb«  N.  0.  14-826. 


8060. 

Hun,  48-606,  609:  68-46. 

App.  Div.  22-221;  80-289:  61- 
479;  95-371;  101-286. 

Misc.  32-259:  35-445:  65-814. 

N.  Y.  Supp.  51-960;  64-740;  66- 
352;  71-948. 
3051. 

Hun,  48-605,  506u 

Misc.   85-445. 
3058. 

N    Y    184—99 

App.  Dlv.  5-6i5 ;  101-286 ;  105- 
340.  _ 

Misc.  17-366;  19-541;  86-53;  89- 
341;  55-39:  64-2. 

N.  Y.  Supp.  106-188. 

N.  Y.  Supp.  72-581. 

St.  Rep'r.  12H138. 
3056. 

App.  Div.  84-697;  101-286. 

Misc.  89-841. 

N.  Y.   Supp.  79-841. 
3056. 

App.   Div.  44-588;  84-007;  101- 

Mlsc.  89-341. 

N.  Y.  Supp.  61-91. 
3057. 

N.  Y.   184-99. 

App.  Div.  25-298;  91-9;  106- 
aO^'  118-42. 

Misc.*  10-762;  18-242;  28-237. 
701;  27-226;  28-178;  84-552; 
36^539 

N.  Y.  Supp.  81-814;  47-188;  52- 
32;  59-332;  69-1047;  86-104; 
98-1042. 

Civ.  Proc.  19-109. 

How.  62-258. 

Law  BulL  4-87. 
3058. 

N.  Y.  132-867. 

Misc.   16-480;  23-146^ 

Abb.  N.  C.  28-179. 
3059. 

App.   Div.    107-687. 
3060. 

Misc.  28-469. 

N.  Y.  Supp.  85-8;  68-679. 

How.  61-47. 
3061. 

App.   Div.  44-6. 

St.  Rep'r.  85-877. 
Snbd.  3. 

App.  Div.  5-616. 
Snbd.  4. 

App.  Div.  6-816L 
3062. 

Misc.    68-20. 

App.  Dlv.  76-460. 

Civ.  Proc.  15-481. 
3068. 

Hun,  58-39:  70-S88:  71-484,  618» 
'      640;  88-284;  92-414. 


App.  DIt.  S-61d;  7-344:  1<K<«04: 
21-lS;  04-496;  04-370:  IK>. 
191,  (G4,  e»4;  lS^-175:  58^89; 
G0.449:  «l-40r  «8-«42:  TS-95. 
IS^;  70-450,  489:  82K>3d:  84- 
105,  «S4;  85-205;  uKf-5T3; 
113-477;  114-264,  307;  131- 
394;  135-700;  137-76;  145- 
580;   161-389:   152*^80. 

Misc.  5-534;  6-150;  7-175;  18- 
638;  14-344;  15-438:  16^30; 
17-664;  18-248:  te-370;  27- 
176  ;  «»-233  ;  »-S74  ;  88-189  ; 
48-338;  40-306;  51-568;  52- 
862;  54-lTl  •  55-09;  5»-146;  63- 
148,  423  ;  <»-5fl3  ;  71-334  :  72- 
643;  73-807,  471. 

N.  Y.  Supp.  »5-«84;  47-282:  88- 
882,  1065;  60^265:  08-951;  67- 
16;  68-203;  69-1033;  7^479; 
74-l»l;  76-868;  77-885;  78- 
796;  82-586;  •5-321;  WJ- 
781;  00-712:  101-843;  160- 
188;  115-J)11;  117-318;  11I2- 
©5 ;  1«T-1100  ;  129-868 ;  137- 
259,  807;  130-535. 

Civ.  Proc.  15-431. 

N.    Y.    Add.    Ctts.   8*387;    10-103. 
8064. 

Hun,  40-471;  52-88;  70-60;  88- 
187 

App.  Dlv.  5-516;  t5-299;  41- 
457;  47-288;  101-318 ;  105- 
840;   182*872;   185-700. 

Misc.  7-175;  17-064;  20-73:  24- 
106:  86-186;  50-538;  53-521; 
58-506. 

N.  Y.  Supp.  34-413:  47-155;  52- 
684;  58-769;  62-640;  78-163; 
84-254:  01-945:  04-43;  90- 
1524;  1O5-290:  1Y6-826 ;  140- 
495. 

Civ.   Proc.  19-109. 
8065. 

App.  Dlv.  41-601  ;  102-687. 

Misc.  15-174. 

N.   Y.   Supp.  84-144. 
8066. 

App.  Dlv.  08-243  :  10«-?08. 

N.  Y.  SttfifK  40-&17;  84-518;  90- 
417:  03-959. 

Misc.  60-563;  72-644. 

St.   Rep'r.   42-79. 
Snbd.  1. 

Hun,  40-8S1. 
Snbd.  2. 

Hun,  88-187. 

App.  Dlv.  25-207;  40n28;  88-5; 
08-243. 

Misc.  52-334. 

N.  Y.   Snpp.  48-520. 

Week.    Dig.  20^17. 
Snbd.  3. 

Ap».    Dly.    185*761. 

MiBC.   16.«89i 


N.  Y.  Supp.  110-252. 
St.  Rep'r.  35-377. 
Week.  Dig.  20-17. 
Snbd.  4. 
Hun,  34-260. 
App.  Dlv. 
Misc.  73-471. 
N.  Y.  Supp.  18-551;  118-2B2. 
Civ.  Proc.  10-144. 
Week.  Dig.  20-17. 
Snbd.  5. 
Hun,  71-540. 
Misc.     15-438;    16-486;     17-106, 

52-290;   68-525. 
St.  Rep'r.  54-017. 
3067. 

App.  Dlv.  40-29;  135-701. 
Misc.  0-456;  80-365:  78-644. 
N.     Y.     Hupp.     57-546;     62-452; 

110-252. 
Civ.  Proc  10-142. 
How.  61-47. 
3068. 

Hun,     84-55;     40-481;     42-2S1; 

47-433;  70-60;  02-2. 
App.    Dlv.   6-222;    18^566;   TB- 
450;    105-340;    113-602;    181- 
388» 
MlRr.  7-123:  17-663:  86-53;  87- 

246;  44-85 ;  68-20. 
N.   Y.  Supp.  46-33;   78-601;  75- 
247;  04-48;  1^8-772;  115-273. 
St.   Rep'r.   14-315. 
How.   66-807. 
Abb.  N.  C. 
3060. 
Hua,  48-66. 
App.  T>lv. 
Misc.  77-670. 
N.   Y.   Supp.   138»571. 
8070. 
N.    Y.   128-555;    14»«28a 
Hun,    8T-37S,    0B2;    20-546;   81- 
352;   88-234;    42-170,   207;  48- 
214;    45-iaO;    66-2;M;    7JUN6; 
88-320;  8»-207. 

App.  Dlv,  6-404;  2O-80t;  T8-2T0; 

W-412;  08-78;  101-4286. 
MUc.     0-204;     18-506;     27-129; 

84-409;   68-427. 
N.    Y.    Supp.    84-722,    1087;  46- 

M^'*JS^^SP*   T8-457;   86.«a 
916;  01-658. 

St.  Rep'r.  12-438. 

Civ.  Proc.  16-181. 

N.   Y.   Ann.  Cas.  7-140. 

3071. 

Hun,     31-481;     66-234;     87-587; 

88-383 

App.  Dlv.  6-824;  IO-4'W:  01-412; 

T>a-80:   101-2H5:    l«0-67.r 
Misc.     6-204;     27-.<t0:     38*261; 

68—428 
N.  Y.  Supp.  34-2S0:  B6-980.  91C; 

01-658;   lOlM^M. 
St.   Rep*r. 


iiao 


NOTDS. 


3072. 

Hun,  66-284. 

App.  Dlv.  »1-412;  101-286. 

mTbc.  8-511. 

N.  Y.  8app.  28-754;  86-916;  W- 
066. 

Civ.   Proc.   10-172. 
8073. 

Hun,  50-343;  80-53. 

App.  Dlr.  6-224;  •1-412;  62-80. 

Misc.  16-382:  18-S08. 

N.  Y.  Snpp.  66-158;  86-016. 
8074. 

Hun,  80-191. 

App.  Dlv.  44-17. 

Ml8C.  48-81. 

N.  Y.  Snpp.  60-457;  86-614. 
807S. 

Misc.  43-81;  44-454. 

N.   Y.  Snpp.  00-155. 
8076. 

N.  Y.  Snpp.  86-206;  86-614. 

Misc.  43-81. 
Snbd.  2. 

Misc.  80-442. 
8077. 

Misc.  48-81. 

Misc.   16-438;  48-8L 
3070. 

Misc.  48-61. 
8080. 

MU&  48-81. 
3081. 

Misc.  48-8L 
8082. 

App.  DlT.  72-686. 

Misc.  87-24e. 


Misc.   87-24a 
8084. 

App.  DlT.  14-66;  72-586. 

Misc.  37-246;  42-65a 

N.  Y.  Supp.  8T-7ia 
3085. 

Misc.  87-246;  42-668. 

N.  Y.  Supp.   76-546;  87-719. 
3O06. 

Misc.  42-659. 
8O00. 

Misc.  87-246w 
8001. 

Mlsc  87-24& 
3002. 

Misc.  87-846. 
8093. 

Misc.  87-2461 
3000. 

Misc.  15-488. 
8104. 

Misc.  87-St4& 
8105. 

Misc.  37-248L 
3127. 

App.    Div.    102-587. 
81316. 

Misc.  55-311. 


8140. 
St.  Rep'r.  51-886. 
Civ.  Proc.  10-107. 
Snbd.  11. 

St.   Rep'r.   31-759. 
Civ.  Proc.  5-148. 
Bnbd.  13. 

N.  Y.  Supp.  6-669. 
Civ.  Proc.  16-366. 
Bubd.  16. 

App.  Dlv.  46-217. 
8141. 
Hun,  87-41. 
Civ.  Proc.  10-107. 
3144. 

Hun,  46-151;  87-4L 
8146. 

Hun,  46-151. 
3146. 

Hun,  46-151. 
8160. 
App.  Dlv.  eO-16b 
N.  Y.  Supp.  90-1016. 
8161. 

App.  Dlv.   17-205;  51-104. 
K,    Y.     Supp.    45-487;    64-43T; 
187-411. 
3152. 

App.   Dlv.    09-16. 
N.  Y.  Supp.  90-1016. 
8154. 

Hun,  65-364. 
Misc.  30-625. 

N.  Y.  Ann.  Cas.  6-197,  202. 
8155. 

Misc.  30-625. 
3156. 

Misc.    11-451;   17-667;   28-544. 
K.  Y.  Bnpp.  88-415;  62-641. 
N.  Y.  Ann.  Cas.  7-314. 
3158. 

Misc.  48-249. 
3150.  / 

Misc.   43-249;   54-519;  60-189. 
N.   Y.   Supp.   121-210. 
31 60. 

Misc.     12-198;     15-452;     10-619; 
29-589;   43-249;  46-420:  56- 
122;    64-35;    05-540;    6O-190. 
N.    Y.    Supp.    61-247;    106-1107 ; 

117-947;    120-913-    121-216. 
ClY.  Proc.  8-1S8;   15-289. 

'8161. 

Misc.  43-249. 
N.  Y.   Supp.   111-848. 
How.  39-397. 
Stabd.  5. 
St.   Rep*r.  40-234. 
Civ.  Proc.  21-225. 

Misc.   30-201;    43-249;   44-217. 

N.    Y.    Supp.    61-1102;    88-1010; 
122-215. 
3165. 
6i»»d.  1.  ^  ,^ 

Misc.    10-666;   48-2*9;    «MT. 


r 


NOTES. 


K.  T.  Snpp.  SI -674. 

Civ.  Proc.  lR-380. 

Abb.  N.  C.  21-93. 
Subd.  2. 

N.   Y.  93-03. 

App.  Div.  55-421. 

St.  Rep'r.  20-714;  46-67. 
31G0. 

Ml8C.  43-249. 
3100. 

N    Y    8T-197 

Misc."  12-198;   48-352;   56-122. 

N.    Y.     Supp.    89-434;    96-683; 
138-1089,   1104. 

St.   Rep'r.  46-276. 

Civ.  Proc.  25-263. 

How.  59-397. 

Week.  Dig.  13-363. 
Snbd.  1. 

MLsc.  64-66. 
Snbd.  3. 

App.   DIv.    6-490. 

Abb.  N.  C.  23-236. 

How.  N.  S,  2-336. 
Snbd.  4. 

Misc.   18-429. 
Snbd.  6. 

St.   Rep*r.  34-696. 

Civ.   Proc.   T-144. 

How.  N.  S.  2-66. 
3170. 

App.  Div.   63-88. 

Misc.  16-619. 

N.  Y.  Supp.  69-881;  83-180. 
3171. 

N.    Y.   135-272. 
3172. 

Misc.  8-512;  12<^;  15-448;  16- 
620. 

N.  Y.   Ann,  Cas.  a-lSa 
3174. 

Misc.  16-341. 

Civ.  Proc.  6-267. 
3176. 

Civ.  Proc.  8-60. 
3178. 

Misc.  43-81. 
3188. 


N.     Y.     Siipp.  '01-3H;     02-413; 

lOS-1811;    110-230. 
3189. 

Anp.   Div.   126-S4. 

Misc.    20-431;   34-519;   45-576; 

40-110;     63-r>;J6;    61-508;    63- 

313  '  74-474 
N.    Y.'Supp.   84-270.   510:   01-30: 

92-413;       110-230;       114-170; 

118-671;  130-839. 
8190. 

Misc.     7-401;     54-548;      58-176. 

377;   65-313. 
N.    Y.     Stipp.    91-36;     104-849 ; 

106-llof;  169-676. 


3191. 

,   N.   Y.   47-67. 

App.  DiT  106-283;  126-84; 
143-478;  149-908. 

Misc.  7-391;  9-147;  12-36;  13- 
168;  16-39;  17-147;  29-313; 
84-517 ;  47-521. 

N.  Y.  Supp.  69-1049;  95-733; 
110-236. 

St  Rep'r.  30-554;  32-695;  46- 
882;    50-589,    610;   51-221,   58a 

Civ.   Proc.  6-126,  191;  16-403. 

Abb.  N.  C.  29-479. 

How.  67-188. 

Daiy,  12-105. 

Week.   Dig.  22-2. 
Snbd.  1. 

Misc.    9-170;   34-518. 

N.   Y.    Snpp.  69-973. 

St  Rep*r.  23-72;  43-624;  46- 
181,   197;  5.3-171. 

Civ.  Proc.  19-106. 

Abb.  N.  C.  25-61. 
Snbd.  2. 

N.    Y.   79-221;  96-512L 

Misc.   10-147;  19-10. 
Snbd.  8. 

Misc.  6-121;  12-63,  402,  406;  18- 
77. 

N.  Y.   Supp.  33-87,  617,   694. 

St  Rep'r.  23-83;  49-719;  61- 
911. 

Civ.   Proc.  7-140:  8-293:  12-02. 

Abb.  N.  C.  18-&52;  29-431. 

How.  N.  8.   1-451;  3-lOa 

Daly,   12-532. 
3192. 

Misc.    7-694;   69-311. 

N.     Y.     Supp.     33-89;     108-811; 
126-636. 
8198. 

App.    DIv,    149-908. 

Misc.  7-694:  12-36. 

N.  Y.  Supp.  183-977. 
8194. 

App.  Div.  124-878. 

Misc.  16-40. 

N.    Y.    Supp.    108-811;    128-481 

Civ.   Proc.  14-818. 
3204. 

N.  Y.  Supp.  6-643. 
Snbd.  4. 

App.   Div.  16-39;  QfiS^ 
3207. 

Misc.  6-145;  9-72;  48-7&  ' 
320S 

Misc.  16-56;  43-73. 

N.  Y.  Ann.  Caa.  7-317. 
3209 

Misc.  9-152;  48-73. 

Civ.   Proc.  6-184;  7-18& 
3210. 

Misc.  20-367;  48-78. 

Civ.   Proc.   6-184;  7-186. 

Daly,  9-529. 
3211. 

Miic.  48-78. 


1180% 


NOTES. 


av.  Proc.  6-180, 
Daly,  12-518,  62». 
Snbd.  8. 

Misc.  T-iae. 

8212. 
Misc.   18-241;  4S-7a 
Week.  Dig.  22-174. 

3218. 

Hun.  TO-60. 

App.  DlT,  84-687.      ^^  ^„^     -„ 

Mtee.   T-123;  »-456;  10-763;   12- 

158-.    18-^1;    14-22,    344;    16- 

580;     19-32;     20-617;     22-120; 

23-701;    24-197:    25-47  r,    ««- 

539;   48-78;  4T-54        ^^  ^«„ 

N.  Y.  Supp.  35-125,  684;  4T-183, 
155:     48-775;     52-82;     58-829; 
64-984;  86-240. 
8214 

App.  DIv.   13-47. 

BflSc.  11-576;  43-73. 

N.  Y.  Supp.  32-790. 
3216. 

App.   Dlv.   89-448.  _„ 

MlBC.  40-025;  6T-4S3. 

N.  T.  Supp.  88-10. 
3220.  „^  ^^ 

App.  Dlv.  75-285;  81-lTL 

N.  ^'.  Supp.  78-96;  81-11. 
8223.  V 

How.  66-144. 


70-540 


Misc.  22-319. 

^^.  Div.  12-25.  64;  14-10;  aj- 
204;  80-195;  47-233;  187- 
45'' 

Misc.  "55-623;   67-376; 
77-211. 

N.  Y.   Supp.  62-640. 

Week.  Dig.  21-79. 

N.  Y.  Ann.  Cas.  10-103. 
S227 

Ap'p.    Div.    12-25;   2O-204;   182- 
521;   187-452. 
3228 

N  Y.  52-576;  02-339;  111-577; 
185-273;     168-566;    186-990. 

Hun.  12-438;  l»-349:  23-180: 
80-247;  87-239;  41-260:  45- 
323;  47-44;  52-477:^^54-348; 
6S-274;  61-606:  69-456;  78- 
594;  86-54:  88-20. 

App.  biv.  6-223:  2.^-140:  20-626: 
83-249;  86-.>S.^.:  4ll''S\0:  50- 
278:  53-272:  62-195.  .'iS.':  73-G9, 
409  ;  02-80  :  06- 1 00  :  1  oo- 
222,  886  ;  121-401  '.  13VA'J^  ' 
184-857;  148-775;  15O-.07. 

Misc.      7-386:      ^«-^'99' ,  ^^-^OO: 
81-299;  33-728;  34-1.54.  410: 
35-114.   7««:   54.1i09.  578:  «U- 
612;    63-186;   64-296;   68-134, 
428'   72-110;    75-258. 

N.  Y?  'Supp.  24-8(>;i:  44-406:  48- 
975;    60-12;    66-397;    70-1072: 

llSOo 


71«178:    77-184:    81-481i    84- 

1997  66:889T  96-827  ;     102- 

790     104-952  ;  105-352.  1039  ; 

lOOloS,     769;     111-2-13.     500. 

<545;    113-1005:    116-172,    784; 

113-1065;    116-172;    123-794; 

1 18-347 ;     110-199,     500,     iHJj ; 

125-1022 ;      130-1093 ;      133- 

328;  185-151.  820. 
St.  Rep'r.  3-1U4;  11-472;  41-400. 
Civ.    rroc.    0-139,    325;    18-319: 

14-388.    411;    15-168,   452;    19- 

290,  422. 
Abb.  N.  C.  10-174. 
N.    Y.   Super.    59-96,   443. 
Daly,   12-324. 
N.  Y.  Ann.  Cas.  5-152;  8-136.  240; 

0-414. 

Svl^d.  1. 

N.   Y.   81-233;   91-660;   1 10-560; 

112-366:    128-171. 

Hun.   6-555:    9-27;    11-310;    30- 

306;    81-381:    35-182:    45-5i9: 

50-539:  60-456:  78-594;  82-80. 

App.    Dlv.    06-100. 

Misc.     11-635;     14-550;     17-42l>; 

24-207. 
N.  Y.  Supp.  4-865;  35-1074. 
St.    Rep'r.    10-316:    25-853;    30- 

280:  42-78;  52-621. 
Civ.  Proc.  18-139. 
Abb.  N.  C.  22-462:  ."iO-SOO. 
N.  Y.   Ann.  Cas.  7-73. 
Snlid.  2.  ^^^ 

N.    Y.    101-185;    115-170;    164- 

414. 
Hun.  53-600;  91-282. 
App.   Div.  8-418:  54-23.   127. 
Misc.   20-430:   26-501. 
N.     Y.     Supp.     36-199;    45-1028: 

66-340. 
St.   Rep'r.   8.1-992. 
Civ.   Proc.  8-47. 
How.  N.   S.  8-63,  440. 
N.  Y.  Super.  5.3-123. 
N.  Y.  Ann.  Cas.  6-163. 
Snbd.  8. 

N.    Y.    38-53;    91-660;    lll-51i. 

578. 
Hun.  36-197. 
App.    Dlv.    48-198;    51-20o;    54- 

17;  96-100. 
MlHO.    33-728:    66-573. 
N      Y.     Supp.     15-519:     64-101o; 

66-270;   68-1056;  124-169. 
St.   Rep'r.  87-557. 
Civ.     Proc.    4-228;    18-250;    20- 

205. 
N.  Y.  Super.  55-224. 

^^^%   *66.646:    85-523:    111-577; 
127-416;    128-171:    164-85. 
Hun.    3-119:    4-53:    2K-27J:    27- 
874:    20-300;    40-627;    45-322; 
02-465. 


NOTES. 


Add.  DIy.  7-882:  19-59:  25*140; 

73-70,    410;    96-100;    131-402; 

132-870 ;  139-602  ;  146-641. 
Misc.     12-54;     18-688;     19-593; 

20-413;     27-130;     29-565;     34- 

154  *   39-398 
N.  Y.'  Supp.  4-162;  36-1032;  4«- 

070.   1024:   47-89;  58-387;   61- 

943;     68-858:     70-913;     80-23; 

100-515;    117-449;    124-62. 
St.  Itep'r.  21-743;  46-68. 
Civ.  Proc.   4-30,    227;   8-83,    348. 
Abb.    N.    C.    13-60;    22-69;    24- 

285;  29-293. 
N.  Y.  Super.  55-273. 
Siibd.  5. 
App.     Dlv.     117-601;     122-383; 

125-752;     126-813;     127-364, 

424;    130-253:    132-873;    137- 

52;    145-829;    152-fil5. 
Misc.    50-361;    54-57«;    77-286. 
N.    y.     Supp.    98-682;    110-571, 

979;   114-718;   117-449;  1»0- 

542;  131-676:  195-817;  137- 

805. 
3229. 
N.  Y.  70-566;  76-330;  80-648;  85- 

524;  02-859;  111-577;  128-171; 

164-414. 
Hun,  18-316:  30-395:  81-810;  56-. 

272;  73-485;  81-362. 
App.   Div.  9-207;  19-59;  33-240; 

54-19;    62-195;    66-36:    78->69. 

410;    96-101;    109-S86 ;    114- 

11)8;    117-001;    1.12-879;    IS.*?- 

418;    139-98.    602;    148-775; 

150-707. 
Misc.   8-468;   17-93;   19-593;  22- 

.S60;     23-597;    27-129;    29-565; 

81-299;  82-73;  34-410;  89-3.98; 

51-425:     54-M8.     21)0:     61-012; 

68-186;  64-296;  72-110;  75- 

258. 
N.   Y.   Snpp.  30-895;  45-970;  52- 

2r.2:    5H-8S7;     61-943;    66-270; 

70-913:    72-928:    76-628;    84- 

190,  551;  8H-10S3;  90-82f;  90- 

«67  :  102-71)0  :   to4-408  :  105- 

lo:«):   106-1)S:  li.i-iooo;  li«- 

784;    117-828;    118-347;    12:^- 

794,    881;    124-62;    13O-1098 ; 

i:W-151,    820. 
St.    lU'pr.     12-488;    14-237;    52- 

508. 
01 V.  Proc.  14-204:  15-889,  451. 
N.  Y.  Ann.  Cas.  1-18;  8-186. 
3230. 

N.    Y.    70-141;   71-222:    103-374; 

168-560. 
TTun,    23-83;    71-546. 
App.     Dlv.    2S-218:    41-226;    54- 

443;     73-69:    109-886;    148- 

775. 
Mi«c.    12-rM:  56-185;  62-82;  64- 

290;  74-561. 
N.     Y.     Supp.     76-628 :     96-827 ; 

106-98;    132-152;    133-328. 


ClT.  Proc.  8-168.  481;  14-388. 
How.  67-85. 
3231. 

App.  Dlr.  7-886L 
3282. 

Hun,  75-30;  88-58. 

App.     Div.     1O1-130;     100-133; 

113-124. 
Misc.  19-264;  23-8;  34-347;  43- 

20;  64-642. 

N.  Y.  SilDP.  51-651:  54-528:  87- 

402;    »Y-876;    95-1027;    197- 

926;   118-1003. 
Abb.  N.  C.  31-85. 
How.  60-288. 
3233. 

N    Y    72—482. 

App.*    Dlv.     34-147;     101-130; 

109-id3. 
Misc.   34-349;  43-20;  t»-642. 
N.    Y.    Supp.    87-402;    81-876; 

95-1027;  1.18-1003. 
St.  Eep'r.  8-707. 
3284, 
N.   Y.  68-20;   115-170:   135-268. 
Hun,  dO-224;  30-44:  37-237:  41- 

249;    42-166;    61-354:    64-513: 

85-820;  88-131. 
App.  Dlv.  7-386;  33-202;  87-12; 

99-242,    245;    137-218;    14»- 

823 
Misc.  32-543:  54-578;  72-110. 
N.  Y.  Supp.  44-374;  50-675:  «»- 

336;     67-15;     88-1045;     BO- 

1037 ;      104-952:      121-1030 ; 

18O-1093;   133-746. 
Civ.   Proc.   15-451. 
N.  Y.  Super.  59-96. 
N.  Y.  Ann.  Cas.  6-188. 
3235. 

N.  T.  75-417. 

Hun,  28-12;  41-242. 

App.  Dlv.  36-570;  110-4S8. 

Misc.  22-369;  24-206. 

N.  Y.  Sum).  50-305;  53-423:  BS- 

761  ;  9y-411. 
CIV.  Proc.  15-384. 
3236. 
N.  Y.  68-221;  74-448. 
App.    Dlv.    11-602:   S9-118:    8e- 

{j65;    128-462. 
Misc.  8-244  ;  25-345  ;  71-531. 
N.     Y.     Supp.     51-486;     53-721: 

112-884;    127-676:    13O-805 ; 

137-536. 
Civ.  Proc,  7-58. 
8237. 

MlBC.   54-576. 
N.  Y.  Supp.  104-852. 
8238. 
N.     Y.    49-660;    58-108;     eT-40: 

84-460:  92-359;  126-65S;    108- 

588. 
App.     Div.    25-13:    54-444;     OO- 

244;   181-570;   189-768. 
Misc.  46-414;  61-612. 


llSOd 


NCmEB. 


^ 


N.  T.  Bapp.  46^1001;  116«172. 

St.  Rep'r.  4O-5Q0. 

N.  Y.  Super.  49-490. 

N.  Y.  Add.  Cas.  6-50;  6-147;  10* 

836. 
Week.  Dig.  21-405. 
Snbd.  1. 
Hun,     26-279:     80-247;     48-18; 

61-006. 
App.   Dlv.  32-240;  86-566. 
Misc.   0-867. 
St.  Rep'r.  41-400. 
Civ.  Proc.  18-442. 
Subd.  2. 

App.  Dlv.   151-144. 
8888. 
N.  Y.  101-652. 
Hun.     11-282;     20-519;     46-444; 

66-378;  00-254. 
App.      Dlv.      67-318;      181-570; 

182-593:    187-460:    138-768. 
Misc.  46-414;  61-612. 
N.    Y.    Snpp.    T8-961;    116-172; 

122-784. 
St    Rep*r.   82-426;   88-578;   OO* 

855. 
Abb.  N.  C.  20-66. 
Snbd.  1. 
Hun,   50-636. 
St.  Rep'r.  81-546. 
9iibd.  2. 

N.  Y.  106-158. 
App.   Dlv.  61-293. 
mTsc.  86-166. 

N.  Y.   Supp.  70-359;  T2-1061. 
C?lT.  Pn>c.  l«-250. 
How.  N.  S.  1-281. 
8240. 

N.    Y.    58-358;    68-362;    74-448 

76-64;  78-541;  86-396;  88-626 

98-336;       lll-.*)77:        126-589 

1^48-107;   208-31. 
Hun,    26-459,    502;    34-259:    36- 

460,  629;  40-67;  47-44:  64-04; 

66-280,    578,    579;   80-247:    83- 

412'  88—177 
App.  Dlv.  17-63;  20-272:  27-369: 

»l-48:  86-838:  42-250:  67-817; 

84-25;  86-565;  94-l45 ;  103- 

581,     533;     117-304;     130-.355; 

182-593;    139-708;    143-962; 

145-50;    152-637*    789,    792; 

153-503. 
Misc.  9-509:  10-051:  18-6(51;  82- 

535  ;  89-441 ;  47-624  ;  49-607  ; 

65-474;  62-324,  327;  66-217; 
67-518;  70-SO;  71-ho8 ;  74- 
125,  5ei. 
N.  Y.  Supp.  29-1030;  80-844;  31- 
745;  84-991;  46-1070:  50-357; 
55-846:  67-329;  78-961;  79- 
662;  80-203;  83-1020;  87-1014; 
93-262:  96-1009;  99-1058; 
118-890;  114-671;  122-1116; 
128-258;  128-29,  767;  129- 
450:  131-221,  182-152;  137- 
486.  825;  13^276. 


St.  Rep'r.  14-168. 
N.  Y.  Ann.  Oas.  6-140. 
3241. 

Misc.  55-474. 
Hun.  71-113;  76-113. 
3243. 
N.  Y.  74-310;  112-llT. 
Hun.  76-113:  81-138. 
N.  Y.  Supp.  20-332 ;  80-785. 
3244. 

Hun,  1 69-688. 
8245. 
N.  Y.  74-603;  106-54;  106-667. 
Hun.    25-301;    81-426.    544;    82- 

526;  40-158;  41-87;  42-178:  45- 

305. 
App.   Dlv.   12-595;   28-27;   189- 

883. 
Misc.  26-423. 
N.  Y.  Sum).  44-112:  50-902;  64- 

915;    67-162;    115-167;    124- 

562. 
N.  Y.  Ann.  Cas.  4-183,  n.;  5-306. 
8246. 

N.    Y.    70-81;    105-153:   168-578. 
Hun,  82-481;  37-310;  40-74,  463; 

48-181;  64-94;  70-479;  78-428; 

88-130. 
App.  Dlv.  12-81;  89-250;  44-141, 

tSil;  49-41:  54-19;  88-143;  93- 

435;  96-210;  126-12. 

Misc.  18-437:  19-565;  27-818: 
28-489.  -"*"• 

^•-J.-  Snpp.  4-891:  »4-626:  57- 
131;  62-861;  63-257;  87-801; 
110-179. 

at.    Rep*r.   56-432. 
How.  62-113. 
N.  Y.  Super.  60-393. 
N.  Y.  Ann.  Caa.  8-136;  10«sa6. 
8247.  ^ 

N.  Y.  75-^1;  96-639;  139-482. 
Hun.  28-417;  6€l-387:  58-169,  440; 

86-56. 
App.  Dlv.  14-467 ;  77-80 ;  87-4 ; 

109-601;     ll€>-520;     ia2.116; 

126-445 ;     132-280 ;    153-194. 
Misc.  12-63;  19-598. 

N.  Y.  Snpp.  88-87:  79-29:  88- 
1057;  9IK-331;  ldl-710 ;  106- 

700;   110-619;   117-45. 
How.  N.   S.  2-1. 
N.  Y.  Super.  58-178. 
N.  Y.  Ann.  Caa.  1-282,  285;  6-5a 


N.  Y.  85-524. 

Hun,  78-598;  88*87;  86-52. 

Misc.  29-563 ;  73-656. 

N.     Y.     Supp.     80-344;    61-958; 

181-300. 
Abb.  N.  C.  15-452. 
8249. 

Misc.   36-865:  69-69. 

N.     Y.     Supp.     78-61;     74-927; 

124-916. 


iiaoe 


NOIE8. 


Hun»  26-582;  84-006:  64-86:  66- 

280. 
Misc.  26-424. 
8261. 

N.  T.  116-416:  176-218. 

Hun,  30-247;  ^3-331;  61-607:  66- 

542;  72-394;  73-303:  88-52. 
App.    DIv.    11-602:    42-250:    43- 

^;    63-272:    68-86,    850;    87- 

543  ;  113-1 'J4  ;  114-104  ;  UM- 

656;    126-552;    128-462;    131- 

570;  132-593;  146-674;  161- 

450. 
Misc.  16-78;  16-332:  20-161:  36- 

365:  33-353;   46-410;   47-524; 

68-362;  64-294;  67-576;  73- 

583  '   74—126 
N.   Y. 'Supp.  24-803;  34-731:  36- 

790;    60-174:    61-1123;    62-452; 

68-444,    1101;    84-830;    88-990; 

99-599;       106-188;       107-089; 

110-894;      1 11-243;      112-834: 

116-915;    118-577;    131-221; 

133-557;  136-921;  137-536. 
St.  Rep'r.  44-230. 
Civ.  Proc.  13-329:  16-389. 
How.  N.  S.  8-383. 
Law  Bull.  4-41;  6-60. 
N.  Y.  Ann.  Ca«,  2-102;  0-416. 
Svhd.  1. 

App.  Div.  111-614;  126-813. 
Abb.  N.  C.  21-181. 
How.  N.  S.  2-289. 
SQbd.  2. 

N.   Y.  186-272. 
Snbd.  8. 
N.  Y.  139-209. 
Hun,  24-367;  26-694;  27-583:  28- 

13;  82-554;  46-352:  69-553:  88- 

53. 
App.    Div.    6-37;    7-141;    63-445; 

67-99;  68-528;  86-565;  94-147. 

613;   137-460.       ' 
Misc.   7-542;  8-244;   11-337:   12- 

387;  16-79;  16-515;  21-497;  24- 

GOl;    26-378;    28-144;    40-185; 

66-572;  70-538. 
N.   Y.   Supp.   28-61.   544;  32-236; 

33-581;    48-171;    63-778;    66- 

208:   58-1100:   66-1123;  68-28; 

81-6G1:       100-6C7;       122-396. 

784;    127-676. 
St.    Kep'r.    28-586;    29-835;    36- 

917;  48-363:  60-200. 
Civ.     Proc.     6-324;    8-400:    »-45. 

179;   16-338.  451. 
Abb.    N.    C.   19-354;   22-464:  26- 

43;  31-479. 
How.  N.  S.  1-281:  8-170. 
Daly,  13-815. 
Dem.  3-321. 

N.   Y.  Ann.   Cas.  6-44;  10-379. 
Snbd.  4. 
Hun.  11-530:  24-.367:  29-300:  81- 

432;  47-45ft. 
App.    Div.    29-118:    68-528:    81- 

147;   131-570;    137-461. 


Hlsc.  9-608:  11«686;  16-78:  16- 
615:  26-846;  26-378;  63-66; 
70-638. 

N.  Y.  Supp.  13-837;  61-486:  65- 
721;  66-208:  73-898;  116-172, 
686;   122-784;   127-676. 

St.   Rep'r.  31-757. 

Civ.  Proc.  18-249. 

Abb.   N.   C.   18-459. 

How.  66-144. 

N.  Y.  Ann.  Cas.  10-380. 
Snbd.  6. 

N.  Y.  124-624;  128-686;  189-588; 
169-538:   166-288.   654. 

Hun,  86-54. 

App.  Div.  28-136. 

l^iisc.  26-50. 

N.  Y.  ^upp.  8-764;  80-400:  S8- 
158. 

Civ.   Proc.  4-222;  8-214;  14-126. 
3262. 

N.   Y.   167-610. 

App.  Div.  4<»-33;  68-350;  132- 
35;   161-450. 

Misc.  84-100;  66-671;  62-628; 
71-154,  509. 

N.  Y.  Supp.  68-188.  1101:  68- 
460;  14^-439:  114-511:  117- 
885;  122-1074;  188-821. 

Civ.   Proc.  8-220. 

Abb.  N.  C.  16-240. 

How.  N.  S.  2-512:  61-86. 

Week.    Dig.    16-461. 

Law  Bull.  4-37. 
3268. 

N.  Y.  84-355:  87-380;  98-687; 
126-592;  188-239:  138-2S6: 
162-616;  178-407;  186^14; 
197-110;  203-252. 

Hun,  4-616;  30-34;  86-154:  89- 
568;  64-348:  67-175:  69-351; 
61-161;  66-541;  66-126;  89- 
328'  92—55 

App.  blv.  7-352;  16-212.  519:  17- 
266:  84-44:  40-33;  61-172.  596: 
64-324,  445:  57-417:  68-347; 
68-476:  64-564:  76-291;  76- 
811;  77-48:  86-40:  94-125:  95- 
481;  99-462:  104-45;  166- 
237;  111-836;  113-51.  324,  411; 
114-173,  625;  118-462:  12-1- 
505:  126-88,  225;  126-925: 
132-34:  133-299;  137-466; 
139-119;  141-762;  142-925; 
144-508.  683,  900;  147-267, 
800 :  149-106.  451 ;  161-450. 

Misc.  10-103;  12-345;  14-425; 
19-238:  22-279;  26-423;  SO- 
530;  88-358,  451,  571;  84-99; 
39-442;  66-185:  60-571:  BS- 
325  ;  64-296 ;  71-153,  508. 

N.  Y.  Supp.  31-149;  3.1-685:  39^ 
434,  729;  44-260.  481:  46-658: 
49-168:  67-162:  63-853:  66- 
613;  67-931:  68-25^  437.  446, 
1101;    69-460;    72-337;    76-248; 
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78-477;    80-208;    8a-«44:    »1- 

209:    94-421;    OB-889;    98-502; 

100-220;     100-6Q2:     113-897; 

116-e40p     642;     118-268.     347; 

121-197,   874;   128-724;  132- 

»2;      133-213,      1047,      1101; 

13S-021. 
St.  Kep'r.  23-78.  696;  38-814:  3T- 

608:  30-697;  48-184:  48-363. 
Civ.  Proc.  4-309;  8-214,  252;  13- 

292;  14-340;  16-36;  10-78.  208. 

422:  21-204. 
Abb.  N.  C.  13-203;  14-496;  17- 

90:  20-404;  21-859:  28-120. 
How.  N.  S.  1-2. 
Dalv,  13-315. 

N.  Y.  Ann.  Cas.  4-164;  8-884. 
Siibd*  1. 
N.  Y.  68-621;  72-602. 
Hun,  81-866;  69-8521 
App.  Dlv.  42-166. 
Misc.  26-678. 
N.  Y.  SQpp.  41-2U. 
St.   Rep'r.   32-380:  86-542.  1008. 
Civ.  Proc.  16-175. 
How.  N.  S.  8-32a 
Svbd.  2. 
N.    Y.    46-499;    49-510:    61-865: 

61-564;  68-72;  72-174:  88-89: 

90-30.  672;  92-401:  96-666:  90- 

273; '  106-617:    108-241:    128- 

131,    251;    140-463;   164-407; 

203-255. 
Hun.  10-293;  30-466:  31-403:  36- 

153;    36-872:    42-280.    504;   62- 

98;  68-34;  63-278.  298;  70-376: 

86-478 
App.    Dlv.    3-19;   4-445:    32-474; 

83-570;  39-122;  40-608:  42-166; 

46^172:     63-445;    64-324.    575; 

66-128;   86-40;   96-476;    139- 

119. 
Ml8C.     10-103;     12-347;    19-411; 

22-281 
N.  Y.  Supp.  16-763:  63-312,  1088: 

69-163:  66-1128:  66-1009:  70- 

1072;    80-390;    88-887;    98- 

1090;    123-882:    129-686,    730. 
St.    Rep'r.    11-122:    32-118:    88- 

349;  38-408:  39-10;  44-215;  46- 

641;  48-809. 
Civ.   Proc.  6-28. 
Abb.  N.  C.  28-277. 
8264. 

N.  Y.  208-258. 

Hnn.  69.127. 

App.  Dlv.  83-512 ;  62-454 ;  187- 

457;   144-683:   161-450. 
Misc.  10-652;  14-426;  64-296. 
N.    Y.    Supp.    66-181;    118-847; 

128-724;    129-686;    133-218; 

186-921. 
N.  Y.  Ann.  Cai.  7-80. 
8266. 

Hun,   87-272:   64-14;  66-290. 


N.  Y.  128-106. 


Hun,  76-610,  6U:  86<<»,  671. 
App,  Dlv.  8-310:  66-150;  67-100; 
¥S-86;     86E-566:     94-147;     97- 

630;    114-106;    128-471;    131- 

284. 
Misc.  1-422:  26-380;  34-348;  35- 

115  ;  68-862 ;  78-585. 
N.  Y.  Supp.  28-663;  33-582.  007; 

66-208;    68-144,    460;    79-662; 

83-1020;  116-744;  122-1074; 

183-557. 
Civ.  Proc.  16-333:  19-20.  166.  326. 
Abb.  N.  C.  29-145. 
N.  Y.  Aun.  Cas.  9-415. 
3267. 
Hun,  78-308. 
Misc.  9-509. 
N.   Y.   Supp.  33-158,    188;  109- 

494 
Cly.  Proc.  16-888. 
N.  Y.  Ann.  Caa.  »*102. 


Hun,    86-118. 

App.   Dlv.    136-755. 

N.  Y.  Supp.  88-188. 

N.  Y.  Ann.  Cas.  2-96. 
Svbd.  1. 

Hun.  26-184;  30-396;  88-125;  73- 
803;  86-02.  120. 

App.  Dlv.  42-250. 

mTbc.  9-509. 

N.  Y.  Supp.  2-253:  69-10. 

Civ.   Proc.   16-338. 

Abb.  N.  C.  17-94. 
Snbd.  3. 

Mlac.   66-576. 
8269 

N.  Y.  Ann.  Caa.  2-108. 
8260. 

N.  Y.  76-875. 

Misc.  64-501. 

N.  Y.  Super.  46-618. 

N.  Y.  Ann.  Caa.  2-102. 
8261. 

Hun,  86-66. 

Misc.  88-868. 
8262. 

Hun.  22-24:  87<»872. 

App.    Dlv.    ^20;    99-243;    119- 
335;   134-553. 

Misc.  43-373;  63-530. 

R  Y.   Supp.   117-385;  119*670; 
132-503. 

Civ.  Proc.  8-220. 

How.  67-487. 

Abb.  N.  C.  29-461. 
8268. 

N.   Y.  67-40. 

App.   Dlv.   18-606. 

Misc.  19-264. 
8264. 

N.  Y.   136-211. 

Hun,  68-117. 

App.  Dlv.  18-606 ;  27-869 ;  103- 


'3'i«t' 


Misc.    19-861;    48-878;    64-548, 
575. 


I180« 


N0TB8. 


N.  T.  Stapp.  50-357;  8T-521;  9U 

1088;  lU4«-849,  952. 
ADb.  N.  C.  29-4(0. 
8205. 

Hun,  16-458. 

App.   Dlv.  91-411;  189.S86. 

Misc.  1»-351;  54-577,  592. 

N.    Y.     Supp.    80-915;    8T-522 ; 

104-962,  950;  124-17. 
St.   RepT.  4-144. 
Civ.   l»roc.  14-399. 
Abb.  N.  C.  lT-92. 
8206. 

Misc.  43-873;  6»-flT6. 

W.    Y.     Supp.    5«-ia2;    87-522; 

104-952. 
Civ.  Proc.  10-420. 

Misc.  2T-47 ;  72-134. 
N.  Y.   Supp.  119-194;   120-446. 
App.    Div.    194-440. 
8208. 

N.  Y.  177-266;  102-280. 

IIUD,  40-581. 

App.    Div.    42-428;    40-297:    40- 

33;    57-218.    406:    04-4(id:    07- 

337;  70-2:  74-456;  75-447;  78- 

438;  88-290;  OO-^.'S ;  98-284; 

110-930;       117-150;       180-9; 

141-835;   14©-624;   154-387. 
Misc.  22-554;  28-488;  SO-416;  89- 

688;   42-150;  40-406,   420;   49- 

339;     52-(W2;     54-51;     63-524; 

00-189;   74-518. 
N.   Y.  Supp.  33-417;  59-829:  00- 

767;    01-308;    02-417:    08-407; 

08-205:     72-234;     7;i-4n3:     74- 

1051:  7T-«n5;  T8-810:  79-1608; 

80-82:     90-603,     739;     92-574; 

101-1105;     102-929;     1O4-60H: 

117-384 ;     120-121 ;     121-216  ; 

125-9.S5  ;     131-398  ;     184-o9 ; 

139-357. 
St.   RepT.  27-52. 
Civ.    Proc.    14-114.    887;    18-288. 

245;  10-369;  18-3S5;  1^76:  24- 

247. 
N.   Y.   Super.  46-258: 
How.  00-187:  68-877. 
Dnly.   10-392. 
Weols.   Dig.   18-595. 
N.  y.  Ann.  Gas.  5-281;  9-379.  889. 
Babd.  1. 

N.  Y.  112-311. 

Ilun,   49-64:   50-271. 

App.  Div.  25-8S8  ;  44-140  ;  104- 

22;  127-366. 
Ml8C.     19-27H:     27-318:     28-489; 

29-589;    69-00. 
N.    Y.    Supp.    4-74;   58-140:    61- 

1015;    98-356;    124-910. 
St.   Rop'r.  42-11. 
Civ.    Proc.    0-157.   375:   8-139:  O- 

4.56;  14-382:   15-116. 
Abb.  N.  C.  19-394. 
N.   Y.   Super.  50-420:  51-120. 
How.  N.  S.  1-39;  2-334. 
Dem.  4-499. 


Subd.  2. 

N.  Y.  112-311. 
App.    Div.  98-204. 
Ml»c.  29-588. 
N,  Y.   Supp.  61-247. 
Abb.  N.  C.  90-291. 


Ad^DIv.  44-140;  70-2;  78-156; 

Misc.  22^-305;  29-287:  42-150^ 
N.  Y.  Supp.  49-1105;  09-332;  TO- 

609;  116-10. 
How.  M.  8.  1-146. 
Sabd.  5. 

Hun,  29-668._ 
Ap».   Div. 

Misc.     12-459;    28-880;     27-186: 

89-638. 
N.  Y.  Supp.  a4-350:  51-210;  ST- 

220. 
St.  llep'r.  89-184;  44-Mt. 
Civ.  Proc.  7-821:  l»»t07. 
Abb.   N.  €.  18-108. 
N.  Y.  Super.  49-95. 
Week.  Dig.  17-900. 
8269. 
N.  Y.  ITT-MO. 
iliin,  46-681. 

App.    tny.   42-428:   141-885. 
^nlc,   74-526. 
N.  Y.  Supp.  121-215. 

Civ.  Proc.  15-248. 

N.  Y.  Ann.  Cas.  5-281. 
Subd.  1. 

App.  Dir.  25-107.  838. 

Ulsc.  29-589. 

St.  Rep'r.  17-860. 

Civ.  Proc  6-157;  9-456L 

N.  Y.  Super.  50-428. 

Dem.  4-499. 
Sobd.  2. 

App.   DtV.  112-648. 
3270. 

N.  T.  177-aOO. 

N.  Y.  Supp.  30.i«46. 

Civ.  Proc.  15-287. 

N.  Y.  Ann.  Cas.  5-281. 
8971. 

N.  Y.  92-353;  177-206;  199- 
286. 

Hun.  27-270:  99-198;  43-854:  4e. 
580;  73-428;  77-540. 

App.  Div.  42-428:  44*141:  57- 
1(J5,  212;  07-337;  74-450;  7T- 
620;  78-488:  88-189;  116- 
930:  117-129,  504:  11»-841; 
124-586:  186-9,  44T:  141- 
837;  144-412;  146-023. 

IfliM*.  5-572;  6-265;  8-00:  14- 
79;  22-5.54;  23-831:  97-318:  2H- 
480:30-417:  42-150:49-338: 
52-632;   69-09. 

N.  Y.  Birpp.  47-714:  41^.111:  58- 
140;  59-629;  60-767.  791:  «1- 
1015:  68-105.  280,  '"  —  — 
77-515;    78-918:    79-1068: 


1180b 


NOTES. 


331;     85-1011:     09-302;     lOl- 

1105;     102-276.     929;    104-8H6; 

ia0^8S2;     1S4-916;     125*935; 

ia»».240:  iai-898;  134-59. 
Civ.    Proc.    14-172;    15-114.    287; 

19—88 
How.  N.  S.  1-146;  2-26. 
How.  eO-301. 
Abb.  N.  C.  81-484. 
N.   Y.   Super.  5e-303;  89-180. 
N.  Y.  Ann.  Caa^  5-281;  9-477. 
ft2T2 

'  N.  Y.  112-810;  lTT-286. 
Hun,   29-657;   73-426;  T8-487. 
App.  Div.  40-297  ;  88-299  ;  10t»- 

148;  126-908:  146-624;  149- 

746. 
Misc.  9-691;  14-79;  22-554;  49- 

339. 
N.  Y.  Sopp.  29-220;  44-255:  59- 

130;    61-308;    62-417;    134- 

204. 
St.  Rep'r.  TO-880. 
ClV.   Proc.  14-15:  15-114,  241. 
N.  Y.  Super.  57-154. 
N.  Y.  Ann.  Cas.  5-281. 
0273. 

N.  Y.  177-286. 
App.  Dhr.  149-746. 
N.    Y.    Supp.    134-204. 
Misc.  0-091:   17-93. 
Civ.  Proc.  19-76;  23-239. 
N.  Y".  Ann.  Cas.  6-281. 
3274. 

N.  Y.  177-268. 

Misc.   46-406. 

N.  Y.  Supp.  86-82. 

N.  Y.  Ann.  Cas.  5-281. 
3275. 

N.  Y.  177-266. 

N.  Y.  Ann.  Cas.  5*281. 
8276. 

N.    Y.    112-310;    1T7-266;    192- 
286. 

Hun,  63-47. 

App.  Div.  31-24 ;  88-298 ;  169- 
149;    124-254,   584. 

Misc.  9-691. 

N.  Y.  Supp.  52-301 :  85-26 ;  96- 
670  ;   108-721 ;  1O9-140. 

N.   Y.  Super.  57-1.54. 

N.  Y.  Ann.  Cas.  5-281;  9-390. 
8277. 

N.  Y.  177-266. 

App.     DIv.     109-149;     122-667; 
124-255»  585;   130-469;  144- 

N.    y!    Supp.    95-670;    107-508; 

100-140;   129-782. 
Civ.  Proc.  14-172. 
N.  Y.  Ann.  Cas.  5-281. 
8278. 

N.   Y.   177-266:  192-268. 
App.  DIv.  88-299. 
Misc.  9-691;  26-461. 
Civ.   Proc.   14-15.  144. 
N.  Y.  Super.  53-444. 
N.  Y.  Ann.  Cas.  5-281. 


3279. 

N.  Y.  177-266;  19S-268. 

App.   Div.  48-88:  88»299. 

N.    Y.    Supp.    20-220;   47-481 

How.  50-432. 

N.  Y.  Ann.  Cas.  5-281. 
3280. 

N.  Y.  207-28. 

App.  DlY.  162-623. 

■Misc.  CM5-230. 
3281. 

N.    y.   200-57. 

N.  Y.  Supp.  137-975. 
3282 

N.  Y.  Supp.  137-975. 
3287. 

N.   Y    72-437 

Hun,' 26-356;'  31-609;  46-432. 

App.  DIv.  66-7. 

N.  Y.   Supp.  48-313;  78-866. 

St.  Rep'r.  12-164. 

N.   Y.   Super.   54-451. 

N.  Y.  Ann.  Gas.  6-lSl. 
3288. 


Apa    Div.   126-554. 


Supp.   110-884. 
3287. 

App.   Div.   134-554. 
3296. 

N.   Y.   87-184:  185-470. 
App.    Div.    33-367;    47-JT2; 

435;     98-286;     108-419;     132- 

862,  590 ;  145-674. 
Misc.  9-101:  23-561;  24-868;  86* 

841;   69-76;    70-688. 
N.   Y.  SupfK  52-792;  53-694;  56- 

132;     7:5-552:     84-240:     88-5S: 

00-710;    116-723.    827;     127- 

905. 
Abb.  N.  C.  28..134;  29-146. 
N.  Y.  Ann.  Cas.  4-48,  n. 


N.  Y.  102-298. 
Hun,  69-319. 
App.   Div.   97-119. 
Misc.  14-229;  22-637:  26-90; 
392;   52-11. 

N.  Y.  Snpp.  31-141:  54-fi9S:  60- 
366.  793;  82-879;  89-693;  102. 
296 

Civ.  Proc.  23-287. 

How.  61-103. 
3298. 
Snbd.   2. 

Misc.  57-211. 

N.  y.  Supp.  107-727. 
3209. 

N.   Y.   Supp.  117-449. 
3301. 

N.  Y.  207-29. 

App.  IMv.   152-623. 

II  «n,  73-379. 

Mlsr.  ,H2-535;  50-279;  67-570; 
74-474. 

N.   y.    Supp.    132-3T0:   187-496. 

N.   Y.   Super.  47-524. 

Week.  Dig.  16-101, 
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App.  Dlv.  12-141.  144;  162-623. 
N.   Y.  &upp.  137-496. 
330CIa* 

N.   Y.   Supp.    130-329. 

33or. 

Hun.   60-124. 

App.   Div.    134-34. 

Mfsc.  25-96;  40-308;  43-435;  45- 

N.   Y.   Supp.   58-722;   81-82;  80- 
178,    593;    90-398. 

How.   00-^6;  64-103;  67-116. 

Uedf.  4-320. 
Svbd.  1. 

App.  Div.  41-387. 
Snbd.  2. 

N.  Y.  68-586;  74-58.        ^  ^     ^^ 

Hun,  0-206;  27-230;  31-611:  34- 
469;  36-47. 

App.  Dlv.  48-513;  86-378. 

Misc.   10-52. 

N.  Y.  Supp.  58-722:  62-916* 

Abb.  N.  C.  10-385. 

How.  .60-84. 

N.  Y.  Ann.  Cas.  1-406. 

Week.  Dig.  20-122. 
Snbd.  4. 

App.   Dlv.  57-98. 

N.   Y.  Supp.  68-28. 
Snbd.  6. 

App.  Dlv.  07-119. 

N.  Y.   Supp.  40-1062. 
Snbd.  7. 

N.  Y.  56-279;  58-106;  87-266; 
88-420;  00-521;  05-461;  102- 
290;  128-519. 

App.   Dlv.  43-88. 

UlBC.  22-638;  52-12. 

N.  Y.  Supp.  49-1062;  50-366; 
102-296. 

Ov.    Proc.    4-268;    5-290;    lO^l 
13-204;  30-184. 
Snbd.  0. 

Hun,  26-361;  82-632;  46-438. 
Snbd.  11. 

N.   Y.   102-298. 

App.   Dlv.  43-88;  07-119. 

N.   Y.   Supp.   40-1062;  50-866. 

Civ.  Proc.  30-184. 
Snbd.  21. 

App.   Dlv.  45-52. 

N.   Y.  Supp.  60-1122. 

N.   Y.   Supp.  54-694. 

Civ.   Proc.  1-407. 

How.  61-108. 
3308 

Misc.  25-96;  40-S97. 
3300. 

Mlsa   33-364. 
3311. 

App.    Dlv.    124-251. 

Misc.    20-233;    62-638;    TO-416. 

N.  Y.   Supp.   116-7;   120-500. 

Dftiy,  0-356. 
3312. 

App.  DW.  146-12. 


3818. 

Hun,  61-34. 

App.   Div.  57-100:   127-400. 
N.  Y.   Supp.  68-28;   111-558. 
3814. 

Hun,   61-34. 
8816. 

Hun,  61-34. 
3317. 

MlBC.  82-330;  62-305. 
N.    Y.    Supp.    66-679;    107-620; 
114-753. 
3818. 

Hun,  86-572. 

App.   Div.   184-145;   180-696. 

Misc.    10-281,   379;    63-531;    66- 

570. 
N.    Y.     Supp.    38-907:     117-374, 
110-194;    121-1121;    124-S64. 
8310. 

N.  Y.  85-506. 
8320. 

N.   Y.   101-478;   188-301;    100- 

107. 
Hun,  46-306. 

App.   Dlv.  31-39,  46;  50-45;  78- 
459;    108-522;    104-140;    111- 
900;    114-567;    124-798;    132- 
802;    138-486. 
Misc.  60-50;  67-28. 
N.   Y.   Supp.   62-877;  60-38:  86- 
863;   03-327;  98-15;   1*»0-217; 
112-763;    117-537:    128-71. 
3321. 

App.  Div.  130-159. 
33222 

N.  Y.  Ami.  Cas.  7-183. 
8828. 
Snbd.  1. 

Civ.  Proc  8-837. 
3324. 

Misc.  16-482. 

Civ.   Proc.  8-826. 
8328. 

Hun,  90-186. 

App.  Div.  82-275;  44-17. 

Misc.  16-433. 

N.  Y.  Supp.  86-624;  62-080;  59- 
1018. 

Civ.  Proc.  0-137. 

Abb.  N.  C.  10-458. 

N.  Y.  Ann.  Cas.  7-188. 
8329. 

App.   Dlv.  82-275;  44-17. 

N.   Y.  Ann.   Cas,  7-184. 
3330 

App.   Dlv.   87-80;  146-18. 
8831. 

N.   Y.  00-521. 

Hun,   17-520. 

App.  Dlv.  114-568. 

Week.  Dig.  18-58. 
3332. 

App.  Dlv.  162-628. 

Misc.   32-884. 

N.  Y.  Supp.  137-496. 


11801 


^ 


NOTES. 


N.  Y.  96-386:  106-404:  172-146: 

177-810 ;  181-891. 
Hun,     61-366;     64-92;     70-107; 

76-74;   83-424;   86-590. 
App.    Dlv.     2-412;    22-178.     287; 

32-7;    42-611;    66-249;    67- 

317;  100-197;  114-704;  117- 

304;      llD-508:     126-74.     78; 

129-455;   137-332;   138-286. 
Ml8C.   18-241;  26-280;  36-745; 

47-34;    48-607;    49-607:    66- 

249;  61-374;  68-524;  70-610. 
N.    Y.    Snpp.    47-888,    1028;    66- 

735;    81-452;    89-347;    106-8; 

116-495;    122-1068;    124-839. 
St.    Rep'r.  14-168. 
Civ.  Proc,  19-420. 
N.  Y.  Ann.  Gas.  2-53. 
8334. 
N.    Y.    96-32;    98-336;    166-404; 

168-129;     177-310;     181-891; 

197-48. 
Hun,     61-366;     64-92;     69-276; 

70-107;   76-74;  83-424. 
App.    Dlv.     2-412;    20-272;     22- 

127,  178,  287;  33-7;  37-30;  39- 

92;     42-611;      65-249;     69-37; 

67-317;  94-145:  109-197;  114- 

704;  117-;w-l;  12ft-74.  78;  131- 

95;    133-299;    136-301;    137- 

332 ;  138-286. 
Misc.     18-241:     22-490;    25-280; 

29-589;  36-745;  47-84.  524; 

48-607;    49-607:    66-249:    61- 

374;   67-518;   68-524;   70-510. 
N.     Y.     Supp.    46-1070;    48-883, 

1023;  62-618;    66-735;   69-179; 

89-347:  96-1009;  106-8;  115- 

495:  122-1068;  128-258;  124- 

839. 
<Mv.   Proc.   19-7,  420. 
Abb.  N.  C.  29-198. 
3336. 

N.   Y.   186-296. 
N.    Y.    Supp.    120-1044. 
8336. 

N.   Y.    136-296. 
N.    Y.    Supp.    120-1044. 
8337. 

Ml8C.  64-27. 
N.    Y.    Supp.    120-1044. 
8388. 

Hnn,  81-864. 
N.  Y.  Ann.  Ca«.  1-19. 
Law  Bull.  6-6. 
3839. 

N.  Y.  169-118.  218. 

Hun,  61-468. 

App.    Div.    11-49;    86-74:    127- 

160;  184-470;  141-888. 
Misc.  8-487;  16-624:  17-104;  41- 

616;  67-648;  60-378. 
N.    Y.     Rnpn.    34-891;    108-697; 

111-354;  119-347;  126-1087. 


Civ.  Proc.  16-260. 
Abb.  N.  G.  81-484. 
8841. 

N.   Y.  92-584. 
8842.  * 

N.  Y.  126-200. 
Misc.  9-38;  49-417. 
N.  Y.  Supp.  60-767 ;  99-826. 
Abb.  N.  G.  81-320. 
8343. 

N.    Y.    197-58. 

App.    Dlv.    98-257;    184-34. 

Misc.    40-506:    43-249,    329:    44- 

452;  46-209;  46-152;   69-489; 

71-200. 
N.*Y.    Supp.   68-58:   81-82;   83- 

135;     9<5-155;     93-1101;      lOO- 

1024 ;  106-8,  846;  126-130. 
Sabd.  2. 

N.    Y.    83-174;   90-402;    148-695. 
Hun,     26-588;     39-629;     41-533; 

61-197. 
App.    Dlv.    10-27;    88-295;    40- 

407;     68-304:     69-191;     66-21; 

69-61 ;  120-807 ;  144-254. 
Misc.     22-706;    29-286;     35-315, 

882  ;  36-127  ;  47-84,  473. 
N.  Y.  Supp.  60-49;  128-1069. 
St.    Rep'r    61-861. 
Civ.    Proc.    7-830;    10-170;    16- 

434. 
Abb.  N.  C.  29-181. 
How.  66-102:  67-371. 
How.  N.  S.  2-151. 
Dem.  2-397. 
N.  Y.  Cr.  Rep.  8-211. 
N.  Y.  Ann.  Cas.  2-88. 
Snbd.  8. 
Hun,  67-66. 
App.  Dlv.  146-240. 
Subd.  6. 
N.  Y.  114-581. 
App.  Dlv.  144-552. 
Misc.  6-51.  . 
Snbd.  6. 

N.  Y.  140-874. 
Svbd.  9. 
N.    Y.    112-559;    116-587;    169- 

586;  194-322;  201-218. 
App.  Dlv.  1-404;  16-441;  41-534; 

66-368;     67-472:     63-61;     66- 

20:    86-195;     86-516;     101- 

598;     104-25;     118-835;     114- 

97;   117-152. 
Misc.   23-723;   30-689 ;   86-413; 

64-117. 
N.  Y.  Supp.  71-348  ;  72-505  ;  92- 

29;  98-286;   99-669;  102-359; 

128-247;   130-889. 
St.    Rep'r.    29-319;    34-775;    86- 

642;  48-151;  67-501. 
Abb.  N.  C.  24-304;  80-86. 
N.  Y.  Super.  62-801. 
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Svbd.  10. 

Hun,  25-396;  86-3;  42-332;  47- 

23S;  61-93;  61-573:   62-302. 
App.    Dlv.   5-583;  SO-466;  60-77; 
»       62-185;       85-195;       93-409; 

104-564;    114-97;    115-607. 
Misc.     30-689;     33-758;     34-526, 

786;  74-226. 
N.  Y.  Siipp.  67-956;  68-682,  908; 

70-936. 
St.  Rep'r.  42-195. 
Civ.    Proc.    9-251;    11-351;    14- 

249. 
Snbd.  11. 
N.  Y.  59-647. 
Hun.  67-204. 
App.  Dlv.  95-95;  101-290;  138- 

il3 
Misc. '7-126. 
N.     Y.     Supp.     88-507;     91-740; 

123-762. 
St.  Kep'r.  51-520,  774. 
Snbd.  12. 

N  Y.  90-521:  129-210. 

App.   Div.   80-378;    140-548. 

Misc.  24-512;  27-508.  518. 

N.   Y.   Supp.  53-834.  980:  58-316, 

336;    87-131;    113-809;    133- 

10C6. 

Civ.  Proc.  29-188. 
N.  Y.  Ann.  Cas.  6-179. 
Snbd.  13. 
Httn,  28-870. 
St.  Rep'r.  l-52a 
Snbd.  18. 

N.    Y.    1O1H140;   141-485. 

Hun,  29-865;  56-607;  62-809;  73- 

136. 
App.    Div.    20-167;    44-146;    54- 

359;  149-494. 
N.  Y.  Supp.  4-433. 
St.    Rep'r.    17-384;  46-185.   375. 
Civ.   Proc.  11-03:  15-254. 
Abb.  N.  C.  28-429. 
How.   N.  S.  2-45. 
Snbd.  20. 

N.    Y.    86-358:   88-626;    112-869; 

154-607;     169-114;     186-490. 
Hun,   41-9;   42-104.   608;  44-200; 

70-107. 
App.    Dly.    109-21D»    637;    128- 

764. 
Misc.    12-120;   22-490. 
N.  Y.  Supp.  95-684. 
St.    Rep'r.    18-799:    84-493;    53- 

541. 
Civ.   Proc.  11-370. 
Daly,  10-71. 
3844. 

Misc.  16-618. 
8345. 

N.  Y.  191-207. 

App.     Dlv.     111-684;     112-126; 

140-620. 


Misc.   16-563:  17-5n;  23-6^. 
N.  Y.  Supp.  98-496 ;  185-262. 
3347. 

Hun,   49-157;   54-613:   86-55. 
App.    DlT.    16-618;    68-875;    75- 

573;    131-173, 
MiBC.  85-131 ;  45-342.  575 ;  64- 

517  ;  66-649  ;  72-378  ;  79-362. 
N.  Y.  Supp.  74-189;  87-345:  90- 

332,    448;    107-806;    110-264, 

067. 
St.  Rep*r.  19-46. 
CiT.  Proc.  14-892:  15-434. 
Snbd.  1. 

Dem.  3-859. 
Snbd.  8. 

Hun,  45-322. 
Misc.  27-640;  51-676. 
N.  Y.  Supp.  101-39. 
Civ.  I*roc.  5-452. 
Dem.  2-644;  8-359. 
Snbd.  4. 

N.  Y.  192-415. 

Hun.  25-185;  81-515;  84-179;  45- 

322;  81-388:  86-55. 
App.      Div.      61-450;      llT-352: 

139-741. 
Misc.  6-513:  7-321,  561;  9-72;  16- 

296;   26-299,   460;    84-405;   51- 

575;    58-107;    59-56;    62-491; 

69-335;  78-146;  79-362. 

N.  Y.  Supp.  80-884;  69-646:  70- 

679;  91-36:   101-39;  102-427; 

114-898;      115-64;      124-604; 

125-624;    127-227;    180-303 ; 

137-929;  189-894. 
St.  Rep'r.  17-853;  47-481.  446L 
Civ.  Proc.  5-452. 
Abb.  N.  C.  20-297. 
N.   Y.   Super.  49-96. 
Dem.  2-492,  644. 
Week.  Dig.  17-208. 
N.  Y.  Ann.  Cas.  9-318. 
Snbd.  5. 
App.  Dlv.   117-352. 
N.  Y.  Supp.  102-427. 
Snbd.  6. 

N.   Y.   135-634. 

Hun,   54-613;  69-447;  81-888. 

ApD.    Dlv.    25-462;    61-643:    68- 

376;   128-764;   134-576. 
Misc.  12-44,  113;  18-241;  16-821: 

19-598;    24-287:    88-242:    30- 

171;     84-405;     69-165;     69- 

335;   79-362. 
N.  Y.  Suop.  12-612:  80-884;  58- 

1073;  64-333;  65-250;  69-646; 

125-624;  130-303;  133-447.^ 
St.    Rep'r.    17-858;   47-481:    82- 

638. 
Civ.   Pcoc.  8-451:  80-242. 
Abb.    ^.    C.    19-428:   22-62; 

132;  ao-407. 
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How.  N.  8.  i-ee. 

Dem.  »^88,  029;  8-289. 

N.   Y.  Ann.  Cas.  4-200;  IMilS. 
Svbd.  7. 

N.   Y.   110-140.  371;   102-415. 

Hun,  46-672. 

App.  DiY.  6^-450;   182-503. 

Misc.  84*406;  64-619;  80-617. 

N.  Y.  Supp.  68-845:  60-646:  70- 
679;  114-898;  125*546;  126- 
88 

St.  Rep»r.  70-178. 

N.   T.  Ann.  Cas.  0-262. 
Svbd.  8. 

N.  Y.  08-442. 

Miflc.  16-296;  51-592;  50-509; 
60-415. 

N.  Y.  Supp.   101-72;  113-581. 

St.  Rep'r.  23-75. 
Svbd.  O. 

Hun,  20-47. 

Misc.  60-415. 

N.  Y.  Supp.  113*581. 
Svbd.  10. 

App.  DiY.  62-199. 

N.  Y.  Supp.  6-515. 

Civ.  Proc.  14-398. 

Abb.  N.  C.  21-363. 
Svbd.  11. 

N.  Y.  01-235.  502.  662:  02-310: 
103-162. 

Hun,  26-16;  26-181.  325;  31-320; 
83-213;  34-310:  37-536:  40- 
235;  42-139;   44-588;  51-96. 

St.  Rep'r.  20-683:  28-511:  42- 
474. 

Civ.  Proc.  6-391:   12-180. 

N.  Y.  Super.  58-522. 
Svbd.  18. 

Hun,  26-185:  81-515;  45-322:  47- 

457 
Misc.' 26-461 J  34-155;  68-428. 
N.  Y.  Supp.  66-430;  68-863;  116- 

'160. 
N.  Y.  Super.  40-95. 
Week.  Dig.  17-208. 
Svbd.  14. 

nDlY.  81-295. 
.  Supp.  81-105;  116-160. 
8848. 

Miflc.  46-230;  68-37;  70-510. 
3362. 

N.   Y.   134-131;   136-412. 

Misc.  5-486. 

N.   Y.   Super.  68*178. 
3855. 

N.  Y.  Supp.  135-262. 
8856. 

Hun,  83-548. 

App.  Div.  101-130:  103-419; 
124-703. 

N.   Y.   137-05:  165-264. 

Misc.  5-486;  84-648. 
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3857. 

Hun.  86*846.  450. 

App.    DlY.    80*686:    42-348.    584: 

67-362;    72*412;    81*278:    88- 

138;  84-26:  85-267:  86-65.  216: 

80-266  ;      06-127  ;      102-185  ; 

103-106.    534;    110-454;    127- 

878.  885;   144-734;   148-800; 

151-409.  450. 
Misc.   41-509;   44-276. 
N.  Y.  Supp.  33-944  ;  47-230 ;  80- 

908;  ldO-1005. 
Cir.  Proc.  10-420. 
3358. 

App.  DlT.  06-126 ;  08-280 ;  108- 

106 ;   122-288 :   151-754. 
Misc.    22-240;    228-105;    20-589; 

63-550. 
N.  Y.  Sopp.  50-775;  67-932;  80- 

79;  00-576;  1O6-704;  118-618. 
8850. 
N.  Y.  148-417;  148-110. 
Hun,  86-410. 
App.  Dtv.   67-367;  08*280;  102- 

185  ;  108-106 :  142-887  ;  152* 

636. 
Misc.  68-485. 
Misc.  60-575. 
N.  Y.  Supp.  00-576. 
8360 

N.  Y.  150-569;  150-836;  176*218. 

Hun.  73-9. 

App.  DiY.  6*574;  80*12;  40-562; 

06-124  ;      08-281 ;      102-102  ; 

108-106:     111-688;     121-121; 

127-442. 
Misc.  14-194;  68-436:  60-575. 
N.     Y.     Supp,     61-763;     02-478; 

111-541.  755;   110-731;  136* 

752. 
Svbd.  2. 

N.   Y.   165-270. 

Hun.  86-451. 

App.  DiY.  36-591 ;  118-765;  142- 

Misc*  60-586. 
Svbd.  3. 

N.   Y.    160-336;   160-215;   180- 

163. 
Hun,  83-411. 
App.   Div.   36-601;  86-588;  102- 

102;    112-834. 
Misc.  36-601. 
N.     Y.     Supp.    55-907;    72-157; 

125-339;  126-835. 
Svbd.  4. 

Misc.  22-240:  33-1. 

App.  Dir.  142-242;  144-735. 

N.  Y.  Supp.  67-933;  126-835. 
Svbd.  7. 

N.    Y.   13.1-244. 

App.  Div.  1-141;  32-55;  1O2-102. 
N.  Y.  Supp.  52-478. 
Svbd.  8. 

Han,   8e-441« 

N.  Y.  Supp.  38-038. 
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8861. 

Huu,  83-411. 

App.    Div.    88.288:   98-126;   97- 

617  ;  06-281 ;  108-106. 
MlBC  70-569. 
N.  Y.  Bupp.  83-307;  80-79;  128- 

138. 
3302. 

N.  Y.  208-30. 

App.  Dl7.  08-282 ;  1O8-106. 
8803. 

App.  Dlv.  08-282 ;  1O8-106. 
3304. 

Hnn,  00-177;  80-347. 

App.      Dlv,     88-282;     1O3-106 ; 

151-409. 
8305. 

N.  Y.  133-245;  170-215. 

Hnn.    70-804;    73-9.    12.   13:   8«- 

347 
App.* Dlv.  08-2S2;  108-106;  111- 

690 ;   121-121 :    151-409. 
Mi»c.     22-240:     42-r>«0;     44-275; 

45-Cfl6;   62-508;   68-436;  60- 

576. 
N.  Y.  Supp.  02-31;  124-871. 
8300. 

N.  Y.  123-278. 

App.  Dlv.  6-574;  108-106;  161- 

409. 
8S67 

N.'y.    170-216;   10.'J-447. 

Hnn.  05-542;  73-9;  80-559;  80- 

407. 
App.  Dlv.  6-574:  13-602;  52-265; 

55-633 ;     103-1 06 :     1 10-456 ; 

121-121;   123-656;   140-51. 
Mi«c.    44-275;    57-162;    OH-436: 

00-576. 
N.  Y.  Snpp.  83-4r»S:  05-470:  07- 

419;    107-981,    989;    124-871; 

137-491;    138-733. 
330H. 

ritiii.  RO-347,  451. 

App.   Dlv.  0-574;   103-106;   142- 

337:    148-416:    151-409. 
Misc.  63-341;  00-575. 
N.    Y.    Snpp.    :W-929:    103-294  ; 

108-157  ;  120-967  ;  132-960. 
8300. 

N.  Y.  170-216. 

App.    Dlv.    35-45;    52-267;    55- 

6.33:  lo.3-l(M{:  121-121:  123- 

f^r^^^,    6RS:    142-242;    148-390; 

151-53,    410.    459. 
MiHC.     35-6(12;     42-r.03;     44-275: 

45-.')16:  57-163.  609. 
N.     Y.     Supp.     05-470:     72-157; 

10T-9S1.   9R9:   12«-S.'^5:    135- 

2.34.   919,   954;    137-491;    138- 

733. 
3370. 

Hnn.  RO-357. 

App.  Dlv.  27-574  ;  52-267  :  108- 

106;  120-854;  126-H49  ;  151- 

460. 


Misc.  70-286;  TS-iai. 

N.  Y.  Supp.  80-182:  60-502:  6B- 
470;  111-222;  116-924;  120- 
288. 
8371. 

N.  Y.  207-586. 

Hun,  80-358;  81-880. 

App.  Dlv.  6-574;  8^321:  16-516; 
25-23;  36-551;  89-46;  86- 
209;  103-106;  126-118;  120- 
721;  182-77,  81;  161-460; 
152-636. 

Misc.  26-88 ;  88-587  ;  47-410. 

N.   Y.  Supp.  54-682;  65-729;  77- 
1074;    S3-313;    92-960;    04- 
551 ;   07-526  ;    116-495  ;    185- 
919;   137-483;   138-733. 
3372. 

N.  Y.  148-107;  176-213;  181- 
327. 

IIuD,  66-540,  542;  78-437;  83- 
413;  86-347;  88-177. 

App.  Dlv.  1-489:  20-273;  86-45: 
65-033 ;  82-567 ;  103-106, 
534;  121-121;  122-288;  123- 
656;  142-242;  146-50;  151- 
409,  450;  162-637. 

Misc.  lO-aiO;  10-232;  44-277; 
45-510;  70-73;  74-125. 

N.  Y.  Supp.  SO-957:  32-182;  88- 
944;  34-991:  40-1070;  64-412; 
00-1116:  07-419;  81-.%27:  02- 
31;  106-568;  1OO-704;  126- 
835  ;  128-29  ;  12S>-450  ;  131- 
221;  137-485;  188-733. 
3373. 

N.  Y.  207-586. 

App.  Div.  80-46;  103-100;  125- 
118. 

Mlac.  26-88;  88-438;  60-578. 

X.  Y.  Supp.  64-682;  138-733. 
3374. 

App.  Div.  30-13;  85-181;  108- 
106;   127-538;   162-246. 

Misc.  38-587. 

N.    Y.     Supp.    66-150;    77-1074; 
112-33;   136-614. 
3375. 

Hun.  69-276;  70-864. 

App.  Div.  6-573;  7-449;  61-889: 
85-209:  1O2-101;  103-106; 
132-78 :  147-504 ;  151-400. 
753. 

N.     Y.     Supp.     70-880;    83-312; 

116-495;  132-159. 
8876. 

Hun,   70-365. 

App.  Dlv.  108-106;  151-40O. 
3377. 

App.   Dlv.  86-555;  56-80;  168- 

100;  110-354;  144-735. 
N.     Y.     Snpp.    65-729;    60-1005; 
116-495;  196-133. 
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8376. 

App.  Div.  20-636 ;  5i>-627 ;  103- 

100;  110-3r»4;  144-73o. 
Misc.  B7-607;  70-672. 
N.  Y.  Supp.  47-230;  129-828. 
8370 

N.  Y.  133-274  ;  184-350. 
Hun.   eC-309;   76-80:    7H-438. 
App.  DIv.   8-477;   108-106;   111- 

«88:    1211-723. 
Misc.     12-462;     14-193;     38-oS7; 

43-305. 
N.  Y.  Supp.  77-1074;  88-825. 
3380. 

App.  Div.  21-188;  103-106;  111- 

688.    692;   129-723;    149-411; 

151-408,  450. 
Misc.  38-587:  51-334;  62-508. 
N.    Y.    Supp.    47-.-.09 ;    77-1074  ; 

97-853  ;     100-888  ;     115-897  ; 

135-019.    954. 
3381. 

Misc.  47-411. 

App.   Div.  lO3-106r 

N.  Y.  Supp.  94-551. 


33S2. 
Hun.  78-424. 
App.  Div.  6-574  :  25-24  :  50-576  ; 

103-106;    111-600;    144-785; 

151-409. 
Misc.    10-151;    58-163;    02-508; 

70-609. 
N.     Y.     Supp.     92-060;      97-853; 

127-777;  128-138:   135-054. 
8383* 

N.    Y.    133-275:    148-112. 

Hun.  86-450. 

App.     Div.     102-185;     108-106 ; 

120-8.14.  ^ 

Misc.  28-105. 
N.   Y.  Supp.  59-775. 
3:t84. 

X.    Y.    141-535;    165-204. 
App.    DIv.    67-362;    88-138;    84- 
26;    85-207,     289:    86-210;    90- 

266;    90-127:    103-106;    124- 

125;    151-409,    450. 
Misc.    41-309;   44-270. 
N.    V.    Supp.    81I-908:    108-596; 
109-494;  13O-1005. 
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INDEX. 

[References   are   to   sectiona.] 


NoTB. —  The  index  has  not  been  changed  to  conform  to  material  taken 
out  of  the  code  and  placed  in  the  consolidated  laws  but  only  to  conform 
to   material   otherwise   added,   amended   or  repealed  by   the  laws  of   1009. 


of  spouse,  ground  for  separation   1762 

of  action,  by  failure  to  file  summon!  and  pl—rtingt...« •>  AM 

of  part  of  plaintiff's  claim  in  replevin 1719 

of   condemnation  proceeding    8874 


▲Ibateaaeat  and  RevlTAl. 

I.  Abatbmbnt. 

special  provisions,  not  affected  • ..*•.  762 

sot  caused  by  vacancy  in  office  of  judga'. * 25 

not  caused  br  failure  or  adjournment  of  ccntrt 44 

does  not  occur,  if  cause  survives 755 

when  part  of  cause  survives   768 

cause  of  action  in  replevin  survives 1736 

no  abatement  by  death  after  verdict 764 

verdict  after  death  of  party  is  void  76S 

on  reversal  on  law,  action  for  wrong  not  abated  by  death...  764 

•accessor  of  officer,  receiver  or  trustee  may  continue 766 

on  death  or  removal  of  officer  of  unincorporated  association.  1920 

not  effected  by  change  of  name 2416 

order  that  action  abate  for  death  of  party 761 

action  for  seduction  survives  to  mother  on  death  of  father. .  764 

II.  Rbvivau 

time  to  continue  not  to  be  extended  784 

on  transfer  of  interest    , 766 

on  devolution  of  liability. 766 

on  death  of  sole  party  757 

on  death  of  party  jointly  liable 768 

by  or  against  survivors  768 

when  part  of  cause  survives 769 

substitution  of  successor  of  officer,  receiver  or  trustee 766 

continuance  against  successor  of  executor 1828 

on  death  or  removal  of  officer  of  unincorporated  association.  1920 

of  action  of  ejectment   1521-1528 

on  death  of  party  to  partition 1588 

proceedings  to  bring  in  parties. . .  r 760 

appointment  of  administrator  for  intestate  defendant 2660 

of  accounting  in  surrogate's  court  on  death  of  accounting 

pvty* 2606 

A%bv*wlatloAa. 

use  of,  in  pleadings,  etc • •••• •••••...      SS 


private  sittings  of  court  In... «.•••• •• 8 

A%«e«BdlBV  Debtor*. 

order  of  arrest 648,  860.  2884 

irBrrant  of  attachment  against 686^ 

iiaa 


INDEX, 

iLbaeMteeii. 

See,  also,  "  Non-Resideitts.*' 

deti^ation  of  perton  to  receive  tummons • 490 

publication  of  summons  against   435,    43S 

warrant   of   attachment    638 

in  justice's  court 2908 

effect  of  absence  on  limitation  of  actions 881,    401 

presumption  of  death  from  absence 841 

administration  of  estate  of 2676 

provision  for  family  2677 

revocation  of  administration  on  return . . .  -. 2685 

absent  witnesses  to  will  on  probate 2619 

proof  of  signature  of  absent  witness  to  will 9628 

Sec  "  Title  iKsintAMCs  Oompakibs." 

Aoademiea. 

not  subject  to  judicial  supervision   1804 

not  subject  to  action  to  aissolve  or  annul  corporation 1804 

exoepted  from  provisions  for  voluntary  dissolution 2431 

teachers  exempt  from  jtwf  service 1000,  1081,  1127 

proof  of  exemption    1082,  1128 

A«eom&t«  and  ▲eoovntlnff. 

Books  of  account,  see  "  Boost." 

I.  Actions  or  accoukts. 

when  cause  of  action  accrues 386 

how  account  pleaded 631 

copy  to  be  served  on  demand 531 

when  to  be  verified   531 

order  for  delivery  of  further  account 581 

.  reference  of  actions  involving  long  account 1013 

In  justices'  courts, 

actions  on 2861 

jurisdiction  limited  . 286S 

pleading 2941 

compelling  party  to  exhibit 2913 

discontinuance  when  accounts  exceed  $400 2860 

II.   ACCOVMTINM   IN   ACTIOIfa. 

on  demand  of  surety  on  undertaking  812 

compulsory  reference  to  take  account   1015 

In  action  to  dissolve  corporation 1798 

under  judgment  annulling  corporation 1801 

by  receiver  .   . , 715 

action  by  attorney-general  to  compd  corporate  officers  to  ac- 
count  1781.  1783 

continuance  of  partnership  business  during  action  for  account- 
ing   194T 

III.  Accountings  in  supreme  court. 

perhnlical  attuuiUs  of  proceeds  of  realty  of  Infants  or  Incom- 
petents   

1.  By  tofnm<tites  of  iMcompftfnf  persons, 

annual  account ««•••••••.»••*«••..  33tt 

annual  examination  of  account , 2343 

removal  of  committee  for  ne^llect  to  file 2348 

intermediate'  judicial  accounting   3342 

•rder  that  committee  file  account  or  supply  ddfidcBcy... 
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looounta  and  Aecovatinff  —  Conilttw 

IV.  Accountings  in  suksogatu'  coukts. 

"  interincdiate   account "    defined    2514 

••judicial  settlement"   defined   2514 

jurisdiction    of    surrogate    *4(|^-; 

of  relatives  acting  as  guardians  in  socage ^<« 

reference  to  examine  and  settle 2546 

reriTal  and  continuance  on  death  of  accounting  party 2606 

decree  to  contain    summary 2551 

additional  allowance  for  costs   2562 

compulsory  on  sale  of  realty  to  pay  decedent's  debts 2726 

!•  By  §jrecutors  and  administrators. 

by  executors  of  deceased  executor  2606 

on  application  to  revoke  letters   2689,  2600 

successor  may  compel,  on  revocation  of  letters  . . . « 2605 

voluntary  intermeaiate ,  accounting   2725 

when  judicial  settlement  may  be  required 2725,  2726 

compulsory  of  temporary  administrator 2726 

who  may  petition  for  2727 

citation   2727 

order  to  account  » 2727 

attachment  for  disobeving  order   2727 

revocation  of  letters  for  failure  to  account 2727 

default  on  citation  to  account 2691 

bringing  in  parties 2727 

voluntary  petition  for 2728 

dtation  on  voluntary  petition 2728 

creditors,  etc.,  may  appear   2728 

voluntary  on  revocation  of  letters 2728 

consolidation  of  voluntary  and  compulsory  aca>untinffs. .  2727 

affidavit  and  vouchers 2729 

examination  of  accounting  party 2729 

order  to  file  account 2720 

increase  and  decrease  to  be  accounted  for 2729 

commissions  of  executor  or  administrator 2780 

determination  of  claims 2731 

executor,  etc.,  may  prove  claim  against  decedent  on 2781 

order  of  distribution  of  intestate  estates 2732 

effect  of  judicial  settlement   2742 

decree  for  payment  and  distribution 274S 

•  relief  in  decree  for  neglect  to  set  apart  exempt  property.  2724 

&  By  general  guardians. 

by  executor  of  deceased  guardian 2606 

by  relatives  acting  as  guardians  in  socage 2472 

on  application   of   guardian    283b 

compulsory  on  petition  of  successor   2f 05 

order  on  petition  of  guardian  for  revocation  of  letters. .  2836 

on  petition  of  ward  or  new  guardian 2887 

annual  inventory  and  account   -2842 

affidavit  *c  inventory  and  account 2843 

annual  examination  of  accounts 2844 

order  to  file  account 2845 

order  to  supply  defects   2845 

removal  for  disobedience  to  order  to  file  account 2846 

petition  for  compulsory  accounting 2847 

voluntary  petition  by  guardian   2849 

citation  and  order  to  account 2850 

petition  for  compulsory  accounting  by  guardian  of  person.  2848 
procedure  same  as  in  accountings  by  executors 2860 

8l  Guardians  appointed  by  tuilt  or  deed. 

intermediate  account 2856 

Order  to  file  annual  account 2866 

affidavit  to  account   2856 

froceedangs 2866 
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AeeoumtM  and  Acoo«ntiB« -«  Gontiiioed. 

IV.  Accountings  in  suesooatbs*  courts  —  Continued. 

8.  Guardians  appointed  by  will  or  deed  —  Continued. 

compulsory  accountings 

procedure 2866 

effect  of  decree   2857 

4.  By  testamentary  trustees, 

by  executor  of  deceased  trustee 2606 

voluntary  annual  accounting   2802 

intermediate  accounting. 2802 

decree  on  voluntary  intermediate  accounting 2802 

compulsory  intermediate  accouhting  . 2808 

compulsory  judicial  setUetnent  Wfff 

who  may  apply  for  compulsory  accounting 2808 

citation  on  compulsory  accounting   2808 

order  that  trustee  account   2800 

petition  for  voluntary  judicial  aettleilient 2810 

citation  on  voluntary  petition   2810 

any  person  interested  may  appear   2810 

examination  of  accounting,  party   2729,  2810 

afiidavit  to  account;  voucnera 2729,  2810 

commissions  for  services  . 2780,  2810 

determination  of  claim  of  trustee   2781,  2810 

decree  for  payment  and  distributioa 2811 

«ffeot  of  decree  settling  account 271S 

on  resignation  of  trust 2814 

V.  Accounts  op  public  oppiceks. 

of  moneys  paid  into  court «* 752o75l 

cleric  of  court  of  uvpeals  » • 8j8j 

salaried  county  clerics  and  registers ^  • 8285 

cleric  of  city  court  of  New  York ••••.. 8881 

of  district  attorney  to  county  court • 1968 

Aoknowledffment. 

of  indebtedness  to  bar  limitation «... 876,  396 

justices  of  New  York  city  court  mav  take 820 

instruments,  when  acknowledged,  admiastble  in  evide&oc. .  986,  987 

acknowledgment  not  conclusive 986 

proof  by  interested  or  incompetent  witness  not  aufikienft 996 

wills  acknowledged  or  provea  not  admissible  in  evidence 987- 

of  bonds  and  undertakings 810 

in  surrogate's  court    2500 

satisfaction  of  judgment  to  be  acknowledged 1200 

assignor  to  acknowledge  assignment  of  judgment 1263 

of  agreed  statement  on  submission  of  controversy 1270 

fees   for   taking    ««•••• .tvvtttt* •t*i»t.». 


Aetloii  to  Recover  Chattels. 

See  "  Replevin." 

Aetlon  to  Recover  tle«l  Propertr* 

See  "  Ejectment." 

Aetlona. 

I.  In  geneeal. 

defined 

divided  into  civil  and  criminal * 

**  criminal  action  "  defined   

••civil  action"  defined  .         8SS7 

*'  action  "  refers  to  civil  actions 

only  one  form  of  civil  action 

lia<| 


INbfeX. 

JLctionm  — -  Continved. 

I.  In  gensbal  —  Contihtifd. 

elirll  and  criminal  remediei  not  merged... • 1806 

desigoatioo  of  parties,  tp  civil  ac.tion. 3388 

cross-action  by  defendant 7C0 

special  proceedings  are»  for  purposes  ot  statute  of  limitations.    414 

II.  Capacity  to  svt.    See  "  PAkTiss." 

III.    COMMXNCSMBICT. 

commenced  by  iftrvlee  of  sufflmons 416 

for  purposes  of  statute  of  limitations 888-400 

what  deemed   commencement ...•««.#«*«*.*  SS4S 

IV.  JoiNDii  OF  CAusEd.    See  "  Pleadinc." 

VI  Consolidation  or  actions.     See  "  Consoudation." 

VI.  SsvntAiicl     See  "  SevsHancb  of  Actions." 

VII.  ANclLLAftt  To  otksit  actions  and  remboibs. 

tor  discovery  abolished    • 1914 

)y  sheriff  iq  ai4  of  attachment * . .  •     656 

3y  plaintin  m  aid  of  attachment * 677 

VIII.  Fob  official  acts  and  omissions.  *  \ 

by  claimant  against  sheriff  for  taking  chattel  in  re|>lcvlii 1710 

against  constable  for  failure  to  return  execution 8089 

against  constable  for  money  collected  on  exMuHon 3041 

against  municipal  officers  for  public  funds 1026 

by  taxpayer  to  redress  municipal  wrong f,  ..•.«*.  •  VM 

IX.    On   bonds  and   UNDBBTAXtNGS. 

by  party  on  bond  to  people  or  public  officer « 814 

on   penal  bonds 1915 

on  undertaking  on  appeal   1309,  2575 

from  surrogate's  court   2581 

on  security  to  refund  proceeds  of  sale  in  partition 1586 

on  undertaking  on   injunction    625 

on  ,bond  for  jail  .liberties 160-171 

against  bail  for  discharge  from  arrest 596,    597 

on  bond  of  executor,  administrator  of  guardian. .......  2608.  2600 

X.  Actions  authorized  by  codb. 

1.  For  torts. 

for  vexatious  suit  in  name  of  fictitious  party 1000 

for  unauthorized  and  vexatious  suit  irt  name  of  another.  1900 

for  causing  death  b^  negligence 1902-1905 

damages  for  arrest  in  violation  of  witness'  privilege 863 

for  levy  on  exempt  property   1894 

for  damages  and  penalty  for  disobeying  subpHoena « •     853 

payment  of  fine  on  contempt  imposed  as  indemnity  to  ag- 
grieved party  bars  action  for  damages , ,  2264 

%  On  contractual  and  quan-contrdcittal  liabiKtUi. 

on  judgments 1918 

to  charge  joint  debtors  not  served  in  previous  suit 1987 

by  trustee  against  beneficiary  for  costs,  etc 1916 

by  surety  against  principal  for  costs,  etc 1916 

on   securities  representing  court   funds 749 

to  determine  claim  of  dower , a ^^7 

for  instalments  of  dower  after  admeasurement 'i6l4 

to  sell  lands  for  non-payment  ot  dower «• 1614 

against  persons  holding  over 1664 

kj  evicted  purchaser  at  sale  on  execution t ......... .  1479 
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A.otlon*  —  Continued* 

X.  Actions  authorizxd  by  codb  —  ContiniMd. 

2,  On  contractual  and  quasi'Coniractnal  ttabilkies  —  Gontiaucd. 

against  purchaser  from  defendant  in  Qectment. 16K 

on  reversal,  by  person  evicted  by  summary  prooeediags. .  2263 

by  person  evicted  during  life  of  iife-tenant 2318 

^    to    compel    conveyance    by    infant    or    incompetent    per- 
son   2345-2347 

by  heir  for  reimbursement  after  sale  of  realty  for  debts.  2801 
against  revoking  pArty  for  costs  of  arbitration 23lifi 

Adjournment. 

on   Saturday  to  be  to  day  other  tlian  Sunday 6 

trial    of   causes   at   adjourned    term .    34 

of  term  of  court  in  absence  of  judge 85 

of  term  to  day  certain  by  direction  of  judge 36 

of  actual  session  to  another  place..... 41 

of  trial  of  action  to  another  place • 41 

not  to  cause  abatement   44 

trial  commenced  may  be  continued  beyond  term 45 

of  court  of  appeals  107 

power  of  referee  to  adjourn  hearing 1018 

of  application  for  discharge  from  imprisonment 220B 

hearing  on  arbitration    «  2868 

in  surrogate's  court 2481 

in  justice's  court 2959-2968 

of  marine  causes  in  New  York  city  court 8186 

Admlnlfttratbrft, 

See  "  ExBCUTOKS  and  Administbatoes." 

Admiralty. 

See,  also,  *'  Marink  Causes;  "  "  Vessels." 
New  York  city  court  has  no  admiralty  jurisdiction 817 

Adnftlaalona. 

of  service  of  summons 484 

by  failure  to  deny 682 

demand  for  admission  of  genuineness  of  document 735 

costs  of  proving  document  after  demand  for  admission 735 

by  members  of  corporations 889 

Ad  4inod  Damnnm. 

writ  of  assessment  of  damages  substituted  for..... 1881 

See  "  Assessment  of  Damages." 

Adnltery. 

See  "  Divorce." 

Ad^aneementa. 

to  be  included  in  distribution  

what  deemed   in  advancement •. 

AdTorae  Poaaeaaton. 

See  "  Limitation  or  Actions.** 

AdTortlaemonta. 

See  "  Publication/* 
fees  of  printers tttT 
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defined    884S 

who  may  take 842-844 

without  the  state   844 

compelling  party  to  make  deposition 866 

want  of  title,  etc»  to  be  disregarded Tib 

¥eriiication  oi  pleading  by 525 

^      form  of  verification  of  pleading 526 

to  prociSre  order  of  arrest 657 

verified  answer  as,  on  motion  to  vacate  injunction 6d0 

of  service  of  notice  as  presumptive  evidence 927 

for  order  to  show  cause  780 

to  be  served  with  order  extending  time 782 

to  be  served  with  order  to  show  cause 782 

of  surety  to  undertaking  812 

of  non- receipt  of  notice  of  protest  of  bill  or  note d2d 

of  printer  to  publication  of  notice   926 

of  merits  not  required,  when  answer  verified 880 

to  account  of  executors,  administrators,  etc 2729 

to  inventory  and  account  of  general  guardian 2843 

on  application  for  warrant  of  attachment  in  justice's  court....  2900 

on  requisition  in  replevin  in  justice's  court 2920 

admissibility  of  ejf  parte  afiifiavit  in  justice's  court 3004 

to  be  filed  when  used  in  justice's  court 814S 

Aventa. 

limitation  of  action  by  principal  against  agent  for  damages....     407 

limitation  of  action  for  money,  etc.,  received  by  agent 410 

order   of   arrest   for   misappropriating   funds   or   property 549 

in   justice's   court 28f>5 

verification  of  pleadings   by 525 

Airrlciiltiiral   Lair. 

joinder  of  causes  of  action  for  penalties  under 484 

Albany,  Citr  of. 

recorder  to  prepare  trial  jury  list 1041 

Albanr,    City    Coart    of. 

is  a  court  of  record 2 

special  statutory  provisi6ns  not  affected 3214 

civil     jurisdiction 32113 

jurisdiction  of  actions  for  penalties 322:) 

ma:^  enter  judgment  by  confession 3224 

jurisdiction   of   summary   proceedings    to   recover   posession   of 

real     property 2234 

who   mav    serve   summons 320S 

proof  of  service  of  summons •  •  ■   «^208 

service  of  cofhplaint   with   summons 3207,  3208 

action  commenced  by  service  of  summons 32()'.> 

security    for   costs 3268-327:) 

answer  raisin"  title  to  real  property 3212 

arrest,   attachment  and  replevin  in 3210,  3211 

docketing     judgments 322.> 

execution    on    judgments 3225 

apneal  t t  rountv  court 321.'^ 

section  3301  relating  to  clerk's  fees  not  applicable 33U2 

Albany,  County  of. 

jail    liberties    for 145 

drawing  of  grand  jurors  in 1041 

panels  of  trial  jurors  in 1058 

stenographer   of   surro;?ate*s  cotrrt 2513 

of   county   court 861 

Albany,  JuHtlce^ii   Conrt  of. 

name  chanj^ed  to  "  City  Court  of  Albany,"  L.  1884,  chap.  122. 
See  "Albany,  Citv  Court  of." 
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New  York  city  court  cannot  natnraliae S18 

Jlaabilit^  during  war  excepted  from  etatute  of  lindtatioiie 404 

not  entitled  to  jury  of  part  aliens 1180 

non-rettdents  cannot  act  as  executors   2612 

non-residents  incompetent  to  act  as  administrators 2661 

clerk's  fees  on  naturalisation • .  8306 

See  "  DivoacB;  "  "  SiPAaATiON." 

▲ll*frs^fL<Se9* 

See  "  Costs." 

AlBsvlio«ae». 

keeper  exempt   from  jury  serrice • • 106D 

AHaemdmemt. 

by  inserting  defendant's  true  name 451 

to  bring  ip  parties  452 

On  death  or  transfer  of  interest 700 

of  course 542 

for  delay 542 

sefviCe  of  amended  pleadings 543,     798 

of  pleading  on  variance  from  proof 588i    540 

leavf  \o  aqicnd  op  decision  of  demurrer 407 

service  of  amended  complaint  to  sustain  order  of  arrest 568 

to  cure  acfects,  irregularities,  etc 722 

power  to  amend  process,  pleadings,  etc *. . .     723 

to  conform  proceedings  to  statute 724 

action  may  retain  place  on  calendar 728 

to  correct  mistakes,  etc.,  in  condemnation  proceedings.  723-780,  8808 

order  of  court  required   727 

of  bonds  and  undertakings   730 

power  of  referee  to  allow 1018 

of  judgment  against  person  by  nctitious  name   1251 

of  judgment  ducket  of  county  clerk    VMi 

to  pericct  appeal    1303 

on  appeal  from  surrogate's  court  . . . . : 1303,  2575 

to  case  on  appeal  irom  court  of  claims 277 

of  state   writs 1907 

mandamus  and  return  amendable  only  by  leave 2080 

of  returns  by  sheriff  and  other  officers  7^ 

of  returns  by   subordinate  courts    725 

of  pleadings   in   justice's   court 2944 

on  decision  of  demurrer  in  justice's  court ■ ■>  2938 


\ 


See  "GuAtDiAN;"  "  Lxttus  or  AnMiNiSTftATioir; "  **  Lnnu 

T«STAMENTA«Y.** 

Animals. 

proceedings  for  allowing  animals  to  run  at  large,  see  '*  STKAva.*' 

Amnialttes.  

apportionment  of,  on  death  of  person  interested 2720 

Anotlier  Action  Pendlnv. 

ground  of  demurrer  to  complaint • 

to  counterclaim •  •  • 


coitnterdaim  in,  tee  "  Countuclaim.'* 
demurrer  to,  see  "  Dkmukrbr.  ' 
reply  to.  see  "  Reply." 
verification  of,  see  "  Verificatiok. 
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Amshtcv  —  Continued* 

L  GlKBIAt   PROVISIONS. 

pleading  of  defendant  • 48t 

appctraace  of  defendant  by • • 431 

must  be  subscribed  by  attorney  •• ••..  421 

contents  of 600 

form  of  denials tSOO 

in  vctified  answer • • 524 

defenses  to  be  separately  stated  607 

eaireral  defenses  or  cosntarclaims  ni^y  be  pl^ded ...»«•-  607 

equitable  defense  may  be  pleaded 607 

partial  defenses 606 

demurrer  to  partial  defense  606 

demand  for  affirmative  relief 609 

demand  for  relief  agalnit  co-defendant 521 

judgment  for  part  of  demand  admitted 511 

severance  of  action  on  judgment  for  part  admitted 611 

to  amended  complaint 648 

when  issue  of  fact  arises  on 064 

dilatory  defenses  must  be  verified   613 

judgment  on  frivolous  answer   oST 

striking  out  sham    688 

striking  out,  for  disobedience  to  order  for  discovery  of  bodks, 

etc 808 

waiver  of  objection  by  failure  to  plead 499 

defendant  mnst  answer  causes  of  action  not  demurred  j^o 492 

grounds  of  demurrer  not  appearing  on  face  of  complaint  may 

be  pleaded 498 

limitation  of  action  must  be  i>leaded • . .  *  • 418 

eause  of  action  barred  by  limitation,  not  available  aa  defence.  897 

verification  of  counterclaim  only 627 

verified  answer  deemed  affidavit  on  application  for  iniunction.  A.^0 

when  new  matter  in,  deemed  controverted  witbotit  denial....  622 

admitted  by  failure  to  reply 622 

I  J.  Sekvicb  op. 

when  to  bo  served 422 

on  co-defendant 521 

time  to  serve  when  defendant  arrested  666 

time  to  serve,  when  summons  served  on  guardian  ad  HUm  of 

9|)S^pt  infai)t • 478 

III.  Im  spxcipic  actions. 

By  or  against  corparationt* 

to  require  proof  of  incorporation 1776 

misnomer  to  be  pleaded 1777 

extension  of  time  to  answer  in  action  on  bill  or  note....  1778 
order  for  trial  in  action  on  bill  or  note 1778 

By  or  ogainst  executors  and  administrators. 

i!t8t  served  or  first  appearing  to  make  answer 1817 

separate  answers  only  allowed  by  direction  of  court 1817 

W«Dt  of  <(S9pts  not  to  be  pleaded 1824 

Uivorce, 

need  not  be  verified 1757 

In  partition, 

may  controvert  Interest  of  parties • 1643 

in  replevin. 

iJl^^tion  ot  Tttle 1720 

4ia^  set  up  title  in  third  person 1723 

«mgatlon    of   possession   of   land   on   which  chattel    dis- 

'  iralned  doing  damage   1724 
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INDEX. 

▲■•frer  —  Contlnned. 

III.  In  spscipic  AcriONft  —  Continued. 
Joint  debtors. 

in  action  to  charge  debtors  not  pertonally  tuiiuBoiied  in 
first  suit •••••.. 

Mondomus. 

rules  apply  to  alternative  mandamus 9077 

In  summaty  proegedings  to  ditpoufss M44,  2445 

In  justices'  courts. 

form,   contents  and  verification   of ..••.• 2938 

denials     29S8 

plea  involving  title  to  real  property ;••••••• 2961 

In  condemnation  proceedings. 

form  and  contents • 8M5 

denials ••..•••••••• SMS 

I.  General  provisions. 

1.  iVhen  appeal  may  be  taken. 

certiorari  not  to  issue  when  appeal  may  be  taken 2122 

when  party  may  appeal 1284 

person  interested  may  appeal  though  not  party 1296 

person  interested  not  heard  until  substitution 1296 

no  appeal  from  order  until  entered 1904 

proceedings  to  compel  entry  of  order. 1304 

annulling  order  for  failure  to  enter 12KH 

no  appeal  from  judgment  or  order  by  default 1294 

order  preferring  cause  for  trial  not  appealable 793 

refusal  of  judgment  on  frivolous  pleadmg  not  appealable.  537 
judgment  of  reversal  granting  new  trial  not  appealable.. .  1S18 
what  orders  on  habeas  corpus  or  certiorari  to  inquire  into 

detention  are   appealable 2068 

when  people  may  appeal  on  habeas  corpus  to  inquire  into 

detention 


«(•»••..*•••*■ 


Taking  the  appeal. 

how  taken 1300 

extension  of  time  to  appeal 784.  786 

,  extension  of  time  for  appeal  by  heir,  etc.,  of  deceased 

party 785 

title  of  action  not  changed  on 1296 

designation  of  parties  to  appeal 1295 

when  party  sues  or  defends  as  poor  person 406 

when  adverse  party  has  died  before 1297 

after  death,  not  heard  until  substitution  of  representative 

of  decedent 1297 

failure  to  substitute  on  death  of  party  pending  appeal . . .  1298 

order  of  substitution  by  appellate  court  after  appttl 12W 

■crvice  and  filing  of  notice  of 1800 

filing  of  notice  of  with  clerk  of  surrogate's  court  upon 

appeal    to    court    of   appeals 1300 

notice  to  specify  interlocutory  judgment  or  intermediate 

order    for    review     1301 

service  of  notice  on  respondent  when  attorney  not  found.  13UJ 
service    of    notice    when     respondent    and    attorney    not 

found 1302 

amendment!)    to    perfect    appeal l.*<03 

papers   to    be   transmitted   to   appellate   court..... I.tl5 

sire    of   pajiers    on 79^ 

exceptions  to   decision   j»art   of  papers  on   appeal 994 

from   final    order   Krantinfj   peremptory  mandamus 2087 

from   final  order    on    alternative    mandamus 2087 

from  final  order   awarding    writ   of   prohibition 2101 

1142 


INDBX. 

Aw«Ala  ^-  Continued. 

I.  Gbmekai.  peovisions  —  Continued. 
2.  Taking  the  appeal — Continued. 

from    final    orders    in    summary   proceedings  to   reeovcr 

possession  of  land 

from  order  or  judgment  on  award  in  arbitration 2881 

from  order  of  county  court  in  supplementary  proceedinfr.  2483 

from  final  orders  in  condemnation  proceedings 8876 

by  plaintiff  from  judgment  for  defendant  in  condemna- 
tion proceeding , •••••• 3376 

8.  Case  on  appeal,  see  "  Casb." 

4.  Security  and  undertakings, 

respondent  may  waive •••*..  1805 

deposit  in  lieu  of  undertaking 1806 

undertaking  to  be   filed 1307 

order  for  new  undertaking  pending  appeal 1308 

action  on  undertaking 1909 

undertaking  by  municipal  corporation  for  stay 1814 

undertaking  to  suspend  sale  pending  appeal  from  refusal 

of   specific  performance 1323 

undertaking  to  stay  warrant  to  dispossess  occupant.  2261,  2262 

appointment  of  receiver  ]>ending 713 

admitting  prisoner  to  bail   pending  appeal . .  2060,  2061,  2063 

9064 

5.  Stay  of  proceedings. 

stay  of  proceedings  pcndin^t   1310 

of  more  than  thirty  days  without  security  prohibited....  1351 

time  of  stay  not  part  oi  period  of  limitation 1255 

sale  of  perishable  property  notwithstandinjc  stay 1310 

pending  motion  for  leave  to  appeal  to  court  of  appeals. . .  1310 

Superseding  levy  on  personal  property  on 1311 

order  dispensing  with  or  limiting  security  for  stay 1312 

on  appeal  by  state^  or  county 1313 

on  appeal  by  municipal  corporations 1314 

suspension  of  sale  pending  appeal  from  refusal  of  specific 

performance  .  . 1323 

cancellation   of  lis  pendens  pending  appeal   from  refusal 

•f  specific  performance   1323 

on  appeal  from  judgment  in  action  for  dower 1616 

pending  appeal  from  final  order  on  mandamus. 2087 

pending  appeal   from  final   order  awarding  writ   of  pro- 
hibition   2101 

order  suspending  lien  of  judgment  on 1256 

operates   from  entry  on  docket 1257 

in  counties  where  transcript  filed 12^ 

restoration  of  lien  on  affirmance  or  dismissal 1259 

%,  Hearing;  questions  reviewed. 

preference  of  appeal  involving  title  to  office 229 

from   judgment   declaring   statute   unconstitutional.  791 
in  actions   by  or  against  persons  acting  in   repre* 

scntative  capacity 791 

in  actions  on   undertakings  on  appeal  to  court  of 

appeals 791 

ease  to  be  made  on  appeal  from  judgment  997 

when  case  on  appeal  not  necessary 90S 

from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled 909 

from    judgment    brings    up    interlocutory    judgment    or 

order  specified  in  notice 1316 

remarks  and  comments  ot  trial  judge  may  be  reviewed..  8.S 

exceptions  to  be  reviewed  on  appeal  from  judgment....  99C 

exception  to  finding  of  fact  not  supported  Dy  cviurncc.  m^,. 

from  order  for  new  trial  on  judge  s  minutes i>l)ii 

from    judgment,  where    special    or    general  verdict    ren- 
dered   ll.Si 

froon  order  reiuoving  action  from  countv  rnnr» ^^ 
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appeals  —  Contlnaetf. 

I.  General  provisions  —  Continued* 

6,  Hearing;  guestiQns  reviewed  —  Continued.  . 

review  of  order  of  court  other  than  that  lii  which  action 

pending i « •' 

from  order  for  new  trial  brlnf^s  up  judgment  of  reversal.  1S18 
review    of   judgment    of    condemnation    on    appeal    from 

final    order V  y  V    "C  Vi  ^^"' 

remarks   or   comments  of  judge,   duly  excepted  to,   sfcaU 

be   subject  of   review 13<JSa 

7.  Determination  of  appeal;  fudgment, 

judgment  or  order  detertnioiaf  4pP«ftl>  .^  •.*.•*.•*. «... .  1317 
final  judgment  on  affirmance  of  interlociitonr  judgment..  1224 
cancelling  dr  correcting  docket  on  reversal  Or  modific«< 

tioii , 1321 

enforcing  affirmance  or  modification  of  judgment 1319 

enforcinfir  affirmance  or  modification  ox  order 1320 

on  reversal  on  law  only,  action  for  wrong  not  abated  by 

death  of  judgment  debtor .,. 764 

lien  of  reversed  or  modified  judgment  pending  appeal  to 

court  of  appeals 1321 

cancelling  or  correcting  docket  on  reversal  or  modification 

by  court  of  appeals >.••«••• 1322 

8.  Restitution. 

when  ordered 1323 

not  to  affect  title  of  purchaser l^J 

when  property  sold   •. 1323 

on  reversal  o!  final  order  in  summary  proceedings  to  re- 
cover possession  of  land , 2263 

on  reversal  of  decree  or  order  of  surrogate's  cotlrt......  2587 

9.  Costs. 

certain  provisions  not  applicable 3237 

on  appeal  from  final  judgment 3238 

on  appeal  from  interlocutory  judgment  or  order 3239 

on  appeal  to  supreme  court  or  appellate  division 3251 

on  appeal  to  court  of  appeals. 3251 

for  delay  on  appeal  to  court  of  appeals 3251,  32S4 

on  appeal  to  supreme  court  from  N.  V.  municintl  court. .  3213 
on  appeal   by  plaintiff   from  judgment  for  detehdant   in 
condemnation  proceeding 8376 

II.  In  spbciai.  piocbkdings. 

governed  by  provisions  relating  to  appeals  !il  ^ctions 1361 

from  order  or  supreme  court  affecting  substantial  right IW 

to  appellate  division  from  orders  of  another  court 1387 

limitation  of  time « 13S^ 

method   of  perfecting    .^ 1980 

stay  of  execution  pending  appeal 1900 

hearing , 1960 

appeal  from  final  order  brings  up  preceding  orders 1368 

entry  and  enforcement  of  order  determining 1960 

III.    To   COURT   OF   APPEALS. 

1.  IVhen  appeal  may  be  taken. 

jurisdiction  of  appeals  from  final  judgments... 190 

from  final  orders 190 

from  orders  granting  new  trials 190 

on  questions  certified  by  appellate  division 190 

appeals  from  Inferior  courts  limited •     191 

when  appeal  to  be  taken  only  by  leave  of  court 191 

limited  to  questions  of  law 191 

no  appeal  from  unanimous  affirmance  in  certain  cases,  un- 
less allowed 191 

what  appeals  may  be  taken •••••••••• 1894 

motion  for  leave  to  be  made •• •.....•.  1310 


INDBX. 

A9p««l0  —  Continued. 

III.  To  couKT  or  APPEALS  —  G>ntinue<l. 

1.  fVh4n  appeal  may  b«  taken  —  0>ntinutd. 

limitation  of  time  to  appeal , 1836 

from    final   judgment    after   affirmance    ot    interlocutory 

judgment l 1336 

from  refusal  of  new  trial  by  appellate  division 1336 

from  final  order  in  summary  proceedings  to  recover  pos- 
session of  land  to  be  taken  only  by  leave 2261 

%  Questions  nviswed. 

limited  to  questions  of  law , 191 

unanimous  decision  that  evidence  supports  judgment  not 

reviewable 191 

reversal  below  presumed  not  to  be  on  facts 1388 

Suestions  reviewed  . - * 1387 
rcision  by  divided  court  that  evidence  supports  finding. .  1337 
affirmance  of  interlocutory  judgment  on  appeal  from  final 

judgment 1350 

.  denial  of  new  trial  on  appeal  from  iiniU  judgment 1350 

exception   not   necessary  to  review  judgment  on   verdict 

subject  to  opinion  of  court .........,*...  1339 

case   on    appeal    from    judgment    on    verdict    subject    to 

opinion  of  court  1839 

Jodgment  on  determination  of  appeal 1337 

t.  SsenrUy;  stay  of  proceedings, 

special  provisions  regulating  security  not  affected 1383 

security  to  perfect  appeal 1326 

two  or  more  undertaking  in  one  instrument 1334 

sureties  to  imdertaking 1334 

service  of  undertaking  and  notice  of  filing 1334 

undertaking  need  not  be  approved 1335 

notice  of  exception  to  sureties 1335 

notice  of  justification 1336 

justification  of  sureties 1335 

reference  on  justification  of  sureties 1335 

apenaes  of  reference  on  justification 1335 

mittin&  prisoner  to  bail  pending  appeal 2062-2064 

stay  penailig  motion  for  leave 1310 

security  to  stay  execution  on  judgment  for  money 1327 

order  for  further  undertaking  to  stay  execution 1327 

stay  of  execution  on  judgment  for  delivery  of  property. .  1328 

on  appeal  from  judgment  or  order  of  affirmance. .  1332 

on  judgment  for  chattel 1329 

on  judgment  directing  execution  of  conveyance...  1330 
on  judgment  for  sale  or  possession  of  real  prop- 
erty    1381 

on  judgment  of  foreclosure  and  for  deficiency 1381 

4>  Hearing;  determination^  etc, 

preference  of  appeal  involving  title  to  office 220 

of  second  and  subsequent  appeals 196 

of  appeals  from  unanimous  anirmances  by  appellate 

division 701 

*  of  appeals  from  decision  of  surrogate 791 

of  actions  bv  or  against  persons  in  representative 

capacitv 791 

of  appeals  from  judgment  declaring  fctatute  uncon- 
stitutional      791 

when  party  has  died  pending  the  action 791 

rendition  of  judgment  absolute 194 

judgment   on    special    verdict    1187 

may.  grant  leave  to' amend  on  decision  of  demurrtr 497 

remittitur IM 

costs 

damages  for  delay SIUPI, 

114S 


INDEX. 
Appeal*  —  Continued. 

IV.   To  APPELLATE    DIVISION. 

I.  Applications  for  provisional   remedies  and  orders  tuithomt 
notice. 

may  vacate  or  modify  without  notice,  orders  made  with- 
out notice 1S48 

may  grant  order  applied  for  without  notice  and  refused 
below 1S48 

may  grant  provisional  remedy  applied  for  without  notice 
and  refused  below   1S48 

Z.  When  appeal  may  he  taken. 

limitation  of  time •  1961 

final  judgments 1346 

interlocutory  judgments 1S49 

orders « 1347 

orders  out  of  court 1348 

from  court  of  claims 275 

See  infra,  V,  From  court  of  claims. 

S.  Undertaking;  stay  of  proceedings. 

appellate  division  may  grant  stay 1348 

security  not  required  to  perfect 1391 

stay  of  execution  on 1351 

when  undertaking  operates  as  stay 1352 

4,  Hearing;  questions  reviewed. 

papers  on  which  appeal  heard 1388 

papers  to  be  filed 1353 

where  heard 1365 

transfer  of  appeal  to  another  department 231,  1355 

certified  copy  of  order  to  be  transmitted  to  county  clerk.  1365 

preference  of  appeal   involving  title  to  office 229 

from  judgment  declaring  statute  unconstitutional..  791 
in  actions  by  or  against  persons  acting  in   repre> 

sentati ve  capacity 791 

from  decision  of  surrogate 791 

questions  reviewed  on  appeal  from  judgments lJ4i 

from  judgment  on  decision  or  report   891 

from  final  judgment  after  affirmance  of  interlocu* 

tory  judgment   1350 

from  final  jud^ent  after  denial  of  new  trial  by  . 

appellate  division    1350 

5.  Determinatton    and    judgment.  ^ 

on  appeal   from  judgment  on  decision  or  report •  993 

entry    of   order   on    determination..... ^?5{? 

entry  of  judgment  on  order  determining 13.Vi 

judgment-roll    on    determination 1*^54 

V.  From  court  of  claims. 

from  orders  and  judgments ST5 

<|uestions  reviewable 2?5 

practice 275 

time  for  taking  appeal 278 

notice  of  appeal   2T8 

settlement  of  case 277 

service  of  case  on  appeal 2T7 

amendments  to  case  ...,.,  277 

preference  of  appears   , 278 

questions  reviewable  ,   , 275 

judgment 
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Ap»e«la  —  Comtim«ed. 

VI.    FlOM   SV««OGATE*S   COUftT. 

1.  When  appeal  may  be  taken, 

how  determination  of  surrogate  reviewed. 3481 

when  party  mav  appeal 2668 

after  jury  trial  in  N.  Y.  county  of  proceedings  foy  pro- 
bate of  will   2547 

after  jury  trial  of  proceedings  to  sell  decedent's  realty  to 

pay  debts 2649 

from  decree  for  distribution  on  sale  of  realty  for  dece- 
dent's debts 2791 

no  appeal  from  decree  or  order  on  default 2508 

when  person  not  a  party  may  appeal 2569 

to  what  court  appeal  lies  2570 

time  to  appeal 2572 

designation  of  ^  parties  to  appeal 1296,  2575 

necessary  parties  to    2673 

bringing  in  additional  parties  after  appeal 267S 

substitution  of  representative  of  deceased  party....  1207,  2575 

proceedings  when  party  dies  pending  appeal 1208,  2575 

order    of     substitution    of     representative     of     deceased 

Wrty 120l>.  2575 

service  of  notice  of  appeal 2574 

appellate    court    may    supply    defect    in    perfecting    ap- 
peal    1305,  2576 

fees  for  certifying  papers 2587 

stipulation  waiving  certification   of  papers 2587 

tL  Security;  stay  of  proeeedinga. 

security  to  perfect  appeal 2677 

undertaking  to  stay  execution 2578 

ttadertaking  to  stay  commitment  for  disobedience  to  de- 
cree or  order 2579 

amount  of  undertaking  to  stay  proceedings 2580 

undertaking  on  appeal 1306-1309,  2575 

requisites  of  undertaking 2581 

action  on  undertaking 2581 

suspension  of  decree  for  probate  by 2582 

powers  of  executors  and  administrators  pending  appeals.  2582 

decree  revoking  probate  or  letters  not  stayed 2583 

removal,  etc.,  of  executor,  administrator  or  guardian  not 

stayed 2583 

removal,  etc.,  of  testamentary  trustee  not  stayed 2583 

appointment  of  temporary  administrator  or  appraiser  not 

stayed 2583 

perfected  appeal  stays  proceedings  in  cases  not  expressly 
provided  for 2584 

Si  Hearing;  questions  reviewed. 

bringing  up  intermediate  orders  for  review 2671 

brings  up  for  review  each  decision  excepted  to. 2645 

may  be  on  law  or  facts 2576 

facts  reviewable  only  on  case  settled 2676 

appellate  court  has  same  power  to  decide  facts  as  surro- 
gate   2686 

apellate  court  may  take  further  testimony  and  appoint 

referee 2686 

immaterial  error  in  admitting  or  rejecting  evidence  to  be 
disregarded  .  .  . 2546 

4b  Determination  and  judgment. 

Judgment  or  order  on  appeal 2687 

awarding  restitution  on  reversal 2687 

order  to  be  transmitted  and  carried  in^o  effect 2686 

jury  trial  on  reversal  in  probate  cases ^^ 

award  of  costs  .  .  > 

CDits  same  as  in  supreme  court ...••• 
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Appeals  *  ContlBiied. 

VII.    To   SUPftEME   COURT    FROM   INFERIOR   COUtTI. 

when  appeal  may  be  taken • IMO 

orders  aRectipg  substantial  rights  appealable 1842 

from  New  VorV  munfcipal  court 3213 

where  and  how  heard    1344 

limitation   of  time  to  appeal 1341,  1343 

security  rot   rcauircd   to   perfect ; 1341,  1343 

security  to  stay  execution  1341.  1343 

to  be  neard  by  appellate  division,  except  in  first  az^d  fourth 

departments 1344 

to  be  heard  by  appellate  term  in  first  and  fourth  departments.  1344 

allowance  of  appeal  to  appellate  division,  first  department 1344 

where  judgment  or  order  on  appeal  entered 1345 

judgment  on  appeal  from  N.   Y.  municipal  court 3213 

allowance  of  appeal  to  appellate  division 1344 

stay  on  appeal  to  court  of  appeals 1345 

VIII.  From  city  court  of  New  York. 

to  supreme  court  from  judgment 31*^ 

from  order  or  interlocutory  judgment 31 S9 

where  and  how  beard 1344 

time  to  appeal   3190 

cleric's   fees   for   certifying   papers 3194a 

stipulation  waiving  certification  of  papers  31Ma 

hearing  of  appeal   3190 

exercise  of  discretion  may  be  reviewed 3189 

stipulation    for    judgment    absolute    on    affirmance    of    order 

granting   new    trial    .3191 

when  appeal,  may  be  taken  to  appellate  division 3191 

practice  and  proceedings  on  appeal  to  appellate  division....  3192 

time  to  appeal  to  appcTlatc  division 3193 

enforcing  determination  of  appellate  court 3194 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3194 
costs 3251 

IX.  From  local  courts  of  Albany  and  Troy. 

to  county  court  from  Albany  city  court 3213 

to  county  court  from  Troy  justice's  court ••••...  8313 

X.  From  justices'  coueti. 

1.  When  appeal  may  he  taken. 

who  may  appeal ..*.....• 8046 

judgment  reviewable  onlv  by  appeal 9044 

to  county  court  from  order  on  claim  to  surplus  on  sale  of 

strays 3006 

to  supreme  court  from  order  on  claim  to  surplus  on  sale 

of  strays 3066 

from  order  on  demand  for  possession  of  strays SlOfi 

from  final  order  on  proceedings  for  sale  of  stray.* 3104 

from  judgment  foreclosing  mechanic's  lien 8406 

8.  Taking  the  appeal;  justice's  return. 

to  what  court  appeal  to  be  taken 304S 

when  and  how  taken 3046 

service  of  notice  on  iustice 9047 

payment  of  costs  and  justice's  fee 9047 

service  of  notice  on  respondent 9048 

supplying  defects,  etc.,  in  perfecting  appeal 9049 

demand  of  new  trial  as  of  right 3063 

justice's  return 3063 

return  after  te^m  of  office 9064 

compelling  further  return  9065 

8.  Stay  of  execution, 

undertaking  to  stay  execution .,,, 9060 

filing  undertaking  when  justice  is  dead 


INDSX 

X*  Fbom  justzcbs'  courts  ^  Continti«tf. 

4.  Hearing  and  determination. 

f^c^nns • • •••» 3^^ 

papers  on  ^ppe^l •  •  >  •  80^ 

stipulation   by   respondent   for   reversal..... 3062 

dismissal  for  £ailure  to  prosecute 3062 

determination,  when  justice  unable  to  make  return 3056 

determination,  when  error  in  fact  alleged 3057 

setting  oflF  costs  and  recovery 3059 

costs  below  included  in  disbursements 3060 

judgment 3063 

jud^ent-roll 3061 

restitution  on  reversal 3058 

new  trial  on  appeal  from  judgment  b^  default 8064 

proceedings  on  new  trial  before  justice 3065 

costs  of  appeal  .  .   ..'.'.' ' 3063 

to  whom  cdsts  awarded  .  '. .•«...  3066 

Amount  of  costs  .  • 3067 

5.  New  trials  of  right  on. 

Sec  "JusTicK  OF  TH«  Pjeace;  •*  "N«w  Tmau** 


in  person  or  by  attorney 65,  2628 

of  one  attorney  for  more  than  one  defendant 479 

time  for 421 

when  .summons  served  on   guardian  ad  litem   of  absent 

infant 473 

how  made 421 

notice  or  pleading  to  be  subscribed  by  attorney 421 

without  demand  for  copy  of  complaint 422 

Toluntary,  It  equivalent  to  service  of  summons 424 

demand  for  copy  of  complaint 479 

tiiotiotis  on  default  of  appearance 768 

after  appearance,  papers  to  be  served  on  attorney 799 

4*mafid  for  tiotlee  of  assessment  of  damages  !s  not 1219 

in  person  or  by  attorney  in  condemnation  proceeding 3364 

of  infant  or  incompetent  person  in  condemnation  proceeding...  3368 

to  oppose  application  for  sale,  etc.,  for  corporate  real  propcny. .  3393 

la  surrogates  court,  jurisdiction  acquired  by  appearance 2474 

effect  of  appearance    2528 

flsiy  be  in  person  or  by  attorney 2528 

person  not  cited  on  probate  of  will 2617 

persons  interested  on  application  for  probate  of  hdrship.  2655 

of  persons  not  cited  on  application  for  administration 2663 

in  justice  s  court,  action  commenced  by 2876 

in  person  or  by  attorney 2886 

of  guardian  ad  litem  for  infant 2887,  2888 

proof  of  attorney's  authority 2890 

to  wait  one  hour  for 2893 

of  plaintiff,  when  defendant  arrested 2890 

49pellstte  DIxImIoa. 

I.  Constitution  of  court.  ^ 

a  court  of  record  . 9 

seal  of. .»•• 

designation  of  justices  of  . ••••••••••••• 

must  be  filed 223 

revocation  .  ., 222 

Judge     not     disqualified     when     palicybolder     of     insurance 

company    46 

associate  justice  may  preside    2?8 

Suorura     ^0,  230 

lumber  of  justices  necessary  to  decision ••••..  33fl,  230 


INDEX. 

Appellate  Dt-rl«lom  —  Contlnwed. 

I.  Constitution  op  court  —  ContinuecL 

appointment  of  times  and  places  of  terms 

of  terms  to  be  published  

of  extraordinary  terms  of 284 

location  of  courts 290 

reports  of,  see  "  SunauK  Coukt  RBroKTsa." 

lir  Officers,  coraTHOusES,  etc. 

appointment  of  clerk   89.  221 

deputy  clerks 221 

librarian    221 

stenographers   • 221 

attendants  J-l 

consultation  clerk  in  fourth  department 221 

reporter  T 220^  SM^BO 

€leilt  must  attend  term  . 242 

attendance  of  officers  at  term . . .  v 242 

payment  of  fees  and  expenses  of  officers 243 

stationery  and  minute  books 242 

heating,  etc.,  of  courtroom   242 

telcgrBt>hing  day  calendar  to  county  clerks 242 

III.   tinUSDICTION    AND   POWKBS. 

powers   of  Justices   of    220 

appointment  of  special  and  trial  terms  by. 2S2 

assignment  of  justices  to  hold  trial  and  special  terms 232 

designation  of  temporary  jail  by  presiding  justice. .   135,  136.  144 

transfer   of  appeals  to  another  department 220,  231 

power  to  make  rules 220 

jurisdiction 220 

submission  of  controTcrs^  to 1270-1281 

may  vacate  or   modify   without  notice,   orders  made  without 

notice 1348 

may   grant   order   applied    for    without   notice,   and    refused 

below 1348 

may  grant  provisional  remedy  applied  for  without  notice  and 

refused  below • 1348 

nay  grant  stay  pending  appeal 1348 

may  near  exceptions  in  first  instance 1000 

motion  for  new  trial  to,  when  trial  by  court  or  referee lOM 

judgment  on  motion  for  new  trial  in  first  instance: 1227 

judgment  on  appeal  from  judgment  where  special  or  general 

verdict  rendered 1187 

may  supply  defects  and  irregularities 722 

may  grant  leave  to  amend  on  decision  of  demurrer 497 

when  mandamus  granted  by 2060 

See  "  Mandamus." 

when   writ  of  prohibition  granted  by 

Sec  "  PaoKiBiTioN." 

when  certiorari  to  review  granted  by 

See  "  Cektioiasi." 

IV.  Affeals  to.     See  "  Affeam." 
Appertlommeait. 

rents,  annuitaas  and  dividends  on  death  of  param  IaI 
Appra-laera. 

reference  on  application  for  appointment 827 

of  vessel  attached 601 

appointment  of.  for  estate  of  decedent 271 1 

on  application  to  morlRage  decedent's  realty  to  pay  debts  2760 

by  surrogate's  court  not  stayed  by  appeal 25S.3 

appraisal  of  tieeedent's  estate 271 1 

Clerks  of  surrogate's  courts  not  to  act  as 2509 

fees,  in  surrogate's  court. 2505,  2711 

IISO 
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▲rIkltratioB.  . 

I.  Thb  submission. 

when   submission   cannot  be   made 

what  controversies  may  be  submitted 

execution  and  acknowledgment  of   submission 

may  stipulate  for  entry  of  judgment  on  award 2366 

appointment  of  additional  arbitrator  or  umpire 2367 

additional  arbitrator  or  umpire  to  sit  with  original  arbitrators.  "2367 

appointment  of  time  and  place  for  hearing 2368 

notice  of  hearing 2368 

adiournments 2368 

Oftth  of  arbitrators   2369 

arbitrator   may  issue  subpoena   854 

requiring  attendance  of  witnesses    2870 

•11  the  arbitrators  to  meet  . . . . , 2371 

fees  of  arbitrators   2371 

right   to   rcToke    2383 

who  xaaj  exercise  right  to  revoke 2883 

submission  cannot  be  revoked  after  close  of  hearings 2383 

revocation  of  submission  by  death  of  party  before  award....  2882 

by  appointment  of  committee  for  party 2882 

party  revoking,  liable  for  costs,  damages  and  expenses 2384 

recovery  against  party  revoking  limitejd  to  actual  damages. . ,  2385 
effect  of  futile  submission  on  limitation  of  action. 411 

II.  Tkb  awabo. 

award   by   majority    2371 

may  require  pavment  of  fees  and  expenses 2871 

to  be  .acknowledged  or  proved « 2S72 

motion  to  confirm 2873 

notice  of  motion  to  confirm  2873 

upon  what  grounds  vacated   2374 

when  award  may  be  modified  or  corrected 2375 

when  motions  to  vacate,  modify  or  correct  award  to  be  made.  2376 

stay  pending  motion  to  vacate 2876 

costs  on  vacating 2876 

rehearing  on  vacating 2374 

proceedings  on  death  of  party  after  award 2882 

proceedings  where  committee  appointed  for  party  after  award.  2882 

III.  Entby  op  judgmbnt. 

entry  of  judgment  on  award   2878 

in  what  counter  judgment  to  be  entered 2866 

costs  on  entering  judgment   2378 

judgment-roll   2379 

docketing   judgment   2379 

effect 2380 

enforcement 2380 

appeal   from  order  or  judgment 2381 

entry  on  death  of  party  after  award   2382 

right  of   action   in   affirmance,   disaffirmance   or  modification, 
not   affected ' 2386 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution 1888 


See,  also,  "  Pbovisional  Rbmboibs.** 

I.  Wbbn  obdsb  may  issub. 

writ  of  ne  exeat  abolished 

in  civil  cases  only  when  expressly  authorized 548 

right  to,  dependent  on  nature  of  action 649 

|pr    non-paynent   of   costs IS 
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INDEX. 

III.  In  sriciFic  actions  —  Continued. 
Joint  debtors, 

in  action  to  charge  debtors  not  personally  nimmontd  ia 
first  suit  . • 

MondQmu4, 

rules  apply  to  alternative  mandamus 90T7 

In  snmmary  proctodingi  to  ditpouots M44,  2446 

In  fusticet'  courts. 

form,  contents  and  verification  of 2938 

denials     2938 

plea  involving  title  to  real  property ;...• 2951 

In  condomnation  procesdingt. 

form  and  contents  • .•..  8MB 

denials • ••••.•••.  IS8B 

I.    GbNBKAL  PK0VISI0N8. 

L  When  opptal  may  ho  taken, 

certiorari  not  to  issue  when  appeal  may  be  taken 2122 

when  party  may  appeal 1294 

person  interested  may  appeal  though  not  party 1296 

person  interested  not  heard  until  substitution 1296 

no  appeal  from  order  until  entered 1904 

proceedings  to  compel  entry  of  order 1304 

annulling  order  for  failure  to  enter 1304 

no  appeal  from  judgment  or  order  by  default 1294 

order  preferring  cause  for  trial  not  appealable 793 

refusal  of  judgment  on  frivolous  pleading  not  appealable.  537 
judgment  of  reversal  granting  new  trial  not  appealable. . .  1318 
what  orders  on  habeas  corpus  or  certiorari  to  inquire  into 

detention  are   appealable    2058 

when  people  may  appeal  on  habeas  corpus  to  inquire  into 

detention 2069 

1.  Taking  the  appeal. 

how  taken 1300 

extension  of  time  to  appeal 784,    786 

,  extension  of  time  for  appeal  by  heir,  etc.,  of  deceased 

{>arty 785 

e  of  action  not  changed  on 1295 

designation  of  parties  to  appeal 1296 

when  party  sues  or  defends  as  poor  person 466 

when  adverse  party  has  died  before 1207 

after  death,  not  heard  until  substitution  of  representative 

of  decedent 1297 

failure  to  substitute  on  death  of  party  pending  appeal...  1208 

order  of  substitution  by  appellate  court  after  apptti 1299 

■crvice  and  filing  of  notice  of 1900 

filing  of  notice  of  with  clerk  of  surrogate's  court  upon 

appeal    to    court    of   appeals 1300 

notice  to  specify  interlocutory  judgment  or  intermediate 

order    for    review     1301 

service  of  notice  on  respondent  when  attorney  not  found.  13(t2 
service    of    notice    when     respondent    and    attorney    not 

found 1302 

amendments    to    perfect    appeal 1.303 

papers   to    be   transmitted   to   appellate   court 1315 

size    of    papers    on 796 

exceptions  to   drcision   part   of   papers  on   appeal 094 

from   final    order   ^rantinR   peremptory  mandamus 2087 

from   final   order    on    alternative    mandamus 2087 

from  final  order    awarding    writ   of   prohibition 2101 
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INDBX. 

A#9«ala  —  Continued. 

I.  GxNEKAL  PKOvisiONS  —  Cotittnued. 
2.  Taking  the  appeal  —  Continued. 

from   final    orders    in    summary   proeeedingt  to   recover 

possession  of  land 

from  order  or  judgment  on  award  in  arbitration 2S81 

from  order  of  county  court  in  supplementary  proceeding.  2433 

from  final  orders  in  condemnation  proceedings 887S 

by  plaintiff   from  judgment  for  defendant  in  condemna- 
tion proceeding , •., 3376 


f» 


8.  Case  on  appeal,  see  "  Casb. 

4.  Security  and  undertakings, 

respondent  may  waive • 1806 

deposit  in  lieu  of  undertaking 1306 

undertaking  to  be  filed 1307 

order  for  new  undertaking  pending  appeal • 1308 

action  on  undertaking 1309 

undertaking  by  municipal  corporation  for  stav 1314 

undertaking  to  suspend  sale  pending  appeal  from  refusal 

of   specific  performance 1323 

undertaking  to  stay  warrant  to  dispossess  occupant.  2261,  2262 

appointment  of  receiver  pending 713 

admitting  prisoner  to  bail  pending  appeal . .  2060,  2061,  2063 

S064 
ft.  Stay  of  proceedings. 

stay  of  proceedings  pendin|(   1310 

of  more  than  thirty  days  without  securitY  prohibited....  1351 

time  of  stay  not  part  of  period  of  limitation 1256 

sale  of  perishable  property  notwithstandinx  stay 1310 

pending  motion  for  leave  to  appeal  to  court  of  appeals. . .  1316 

superseding  levy  on  personal  property  on 1311 

order  dispensing  with  or  limiting  security  for  stay 1312 

on  appeal  by  state  or  county , 1313 

on  appeal  by  municipal  corporations 1314 

suspension  of  sale  pending  appeal  from  refusal  of  specific 

performance 1323 

cancellation   of  lis  pendens  pending  appeal   from  refusal 

•f  specific  performance   1823 

on  appeal  from  judgment  in  action  for  dower 1616 

pending  appeal  from  final  order  on  mandamus 2087 

pending  appeal  from  final   order  awarding  writ   of  pro- 
hibition    2101 

order  suspending  lien  of  judgment  on 1256 

operates   from   entry  on  docket 1257 

in  counties  where  transcript  filed 1258 

restoration  of  lien  on  affirmance  or  dismissal 1259 

SL  Hearing;  questions  reviewed. 

preference  of  appeal  involving  title  to  office 229 

from   judgment   declaring   statute   unconstitutional.  791 
in  actions  by  or  against  persons  acting  in  repre- 
sentative capacity > 791 

in  actions  on  undertakings  on  appeal  to  court  of 

appeals 791 

case  to  be  made  on  appeal  from  judgment  997 

when  case  on  appeal  not  necessary 998 

from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled 999 

from    judgment    brings    up    interlocutory    judgment    or 

order  specified  in  notice 1316 

remarks  and  comments  ot  trial  judge  may  be  reviewed..  8.S 

exceptions  to  be  reviewed  on  appeal  from  judgment....  99t 

exception  to  finding  of  fact  not  supported  oy  cvioencc..  xu„, 

from  order  for  new  trial  on  judges  minutes l»lni 

from    judgment,  where    special    or    general  verdict    rcn- 

.  dered 118, 

frooi  order  removing  action  from  countv  rmirt ^^ 
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Ippealu  —  Contlnnetf. 

I.  General  provisions  —  Coittiim^d* 

6.  Hearing;  Questions  reviewed  —  Cpntinucd.  . 

review  of  order  of  court  other  than  that  111  which  action 

pending , j s 774 

from  order  for  new  trial  brinffs  up  judgment  of  reversal.  1318 
review    of   judgment    of    condemnation    on    appetl    from 

final    order     •  •  • •  •  •    8375 

remarks   or  comments  of  judge,   duly  excepted  to,  small 

be   subject  of   review 1323a 

7.  Determination  of  appeal;  fu^gment. 

judgment  or  order  determiAlnf  Appeal.. ^  .....«..#.•... .  1S17 
final  judgment  on  affirmance  of  interlocUtorj  judgment..  1224 
canceitihg  or  correcting  docket  on  reversal  Or  modifica- 
tion   1321 

enforcing  affirmance  or  modification  of  judgment 1319 

enforcine  affirmance  or  modification  of  order 1320 

on  reversal  on  law  only,  action  for  wrong  not  abated  by 

death  of  judgment  debtor 764 

lien  of  reversed  or  modified  judgment  pending  appeal  to 

court  of  appeals  1321 

cancelling  or  correcting  docket  on  reversal  or  modification 

by  court  of  appeals  ..,.*.....  t ....  t  •.•••,•  t 1322 

8.  Restitution. 

when  ordered 1323 

not  to  affect  title  of  purchaser 1328 

when  property  sold 1328 

on  reversal  of  final  order  in  summary  proceedings  to  re- 
cover possession  of  land , 2268 

on  reversal  of  decree  or  order  of  surrogate's  cotirt 2687 

9.  Costs. 

certain  provisions  not  applicable 3237 

on  appeal  from  final  judgment 3238 

on  appeal  from  interlocutory  judgment  or  order 3239 

on  appeal  to  supreme  court  or  appellate  division 3251 

on  appeal  to  eourt  of  appeals , 3251 

for  delay  on  appeal  to  court  of  appeals 3251,  3254 

on  appeal  to  supreme  court  from  N.  Y.  m\inlciMl  court..  3218 
on  appeal   b^  plaintiff  from  judgment  for  defendant  in 
condemnation  proceeding 3376 

II.  Ik  special  PKocaaoiifcs. 

governed  by  provisions  relating  to  appeals  hi  fictions 1361 

from  order  of  supreme  court  affecting  substaiitial  right 1356 

to  appellate  division  from  orders  of  another  ConH 1867 

limitation  of  time ^ 1359 

method   of  perfecting    1360 

stay  of  execution  pending  appeal 1360 

hearing 1360 

appeal  from  final  order  brings  up  preceding  orders 1368 

entry  and  enforcement  of  order  determining ••,. 1360 

III.    To   COURT   OP   APPEALS. 

1.  IVhen  appeal  may  be  taken. 

>                       jurisdiction  of  appeals  from  final  judgments 190 

from  final  orders , 190 

from  orders  granting  new  trials 190 

on  questions  certified  by  appellate  division 190 

appeals  from  inferior  courts  limited 191 

when  appeal  to  be  taken  only  by  leave  of  court 191 

limited  to  questions  of  law 191 

no  appeal  from  unanimous  affirmance  in  certain  cases,  un- 
less allowed , 191 

what  appeals  may  be  taken ...•.•••••. 18SM 

motion  for  leave  to  be  made ••..•••••••••*  tSlO 


INDBX. 

Appeals  —  Coatlniied. 

III.  To  cousT  OF  APPEALS  —  Continued. 

1.  Whtn  apptal  ntay  he  taktn  —  Continued. 

limitation  of  time  to  appeal r 1836 

from    final   judgment    after   affirmance    of    interlocutoiy 

judgment i 1836 

from  refusal  of  new  trial  by  appellate  division 1886 

from  final  order  in  summary  proceedings  to  recover  pos- 
session of  land  to  be  taken  only  by  leave 2261 

S.  Qntttions  rwvUtnd, 

limited  to  questions  of  law 191 

unanimous  decision  that  evidenee  supports  judgment  not 

reviewable 101 

reversal  below  presumed  not  to  be  on  facta 1388 

Suestions  reviewed - 4 1387 
cciaion  by  divided  court  that  evidence  supports  finding. .  1387 
affirmance  of  interlocutory  judgment  on  appeal  from  final 

judgment 1350 

«  denial  of  new  trial  on  appeal  from  final  judgment 1350 

exception   not   necessary  to  review  judgment  on   verdict 

subject  to  opinion  of^ court .^  . . .  1839 

case    on    appeal    from    judgment    on    verdict    subject    to 

opinion  of  court   1889 

judgment  on  determination  of  appeal 1887 

t.  Security;  stay  of  proeeedtiigt. 

special  provisions  regulating  security  not  affected 1338 

security  to  perfect  appeal 1826 

two  or  more  undertakings  in  one  instrument 1834 

sureties  to  undertaking 1834 

service  of  undertaking  and  notice  of  filing 1384 

undertaking  need  not  be  approved 1335 

notice  of  exception  to  sureties 1835 

notice  of  justification 1335 

justification  of  sureties 1335 

reference  on  justification  of  sureties 1835 

Spenscs  of  reference  on  justification 1386 

mittini^  prisoner  to  bail  pending  appeal 2062-2064 

stay  penditig  motion  for  leave 1810 

security  to  stay  execution  on  judgment  for  money 1327 

order  tor  further  undertaking  to  stav  execution 1327 

stay  of  execution  on  judgment  for  delivery  of  property. .  1328 

on  appeal  from  judgment  or  order  of  affirmance . .  1332 

on  judgment  for  chattel 1329 

on  judgment  directing  execution  of  conveyance...  1330 
on  judgment  for  sale  or  possession  of  real  prop- 
erty    1381 

on  judgment  of  foreclosut-e  and  for  deficiency....  1331 

4>  Hearing;  determinaiipn,  etf. 

preference  of  appeal  involving  title  to  office 220 

of  second  and  subsequent  apoeajs 195 

of  appeals  from  unanimous  affirmances  by  appellate 

division 701 

»  of  appeals  from  decision  of  surrogate 791 

of  actions  bv  or  against  persons  in  representative 

capacttv 791 

of  appeals  from  judgment  declaring  fetatute  uncon- 
stitutional      791 

vhen  party  has  died  pending  the  action 791 

rendition  of  judgment  absolute 194 

judgment   on   special   verdict    1187 

may.  grant  leave  to'  amend  on  decision  of  demurrer 497 

remittitur IM 

costs 

damages  for  delay SSKl, 
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INDEX. 
Appeal*  —  Continited. 

IV.    To   APPELLATE    DIVXSIOK. 

I.  Applications  for  provisional   remedies  and  orders  without 
notice. 

may  vacate  or  modify  without  notice,  orders  made  with- 
out notice 1S48 

may  grant  order  applied  for  without  notice  and  refused 
below ., 1348 

may  grant  provisional  remedy  applied  for  without  notice 
and  refused  below « 1848 

%  When  appeal  may  be  taken. 

limitation  of  time 1861 

final  judgments 1346 

interlocutory  judgments 1349 

orders 1347 

orders  out  of  court 1348 

'                       from  court  of  claims 275 

See  infra,  V,  From  court  of  claims. 

S.  Undertaking;  stay  of  proceedings. 

appellate  division  may  grant  stay 1348 

security  not   required  to  perfect IS&l 

stay  of  execution  on 13SU. 

when  undertaking  operates  as  stay 13B2 

4.  Hearing;  questions  reviewed. 

papers  on  which  appeal  heard 13S8 

papers  to  be  filed 13S3 

where  heard 1355 

transfer  of  appeal  to  another  department 231,  1355 

certified  copy  of  order  to  be  transmitted  to  county  clerk.  1^5 

preference  of  appeal   involving  title  to  oflltce 23B 

from  judgment  declaring  statute  unconstitutioniJ . .  791 
in  actions  by  or  against  persons  acting  in   repre- 
sentative capacity T91 

from  decision  of  surrogate T91 

questions  reviewed  on  appeal   from  judgments IMi 

from  judgment  on  decision  or  report   8M 

from  final  judgment  after  affirmance  of  interlocu> 

tory  judgment   1350 

from  final  jud^ent  after  denial  of  new  trial  by 

appellate  division   1850 

5.  Determination    and    judgment. 

on  appeal   from  judgment  on  decision  or  report 903 

entry    of   order   on    determination . .  j  • ^•*{*'} 

entry  of  judgment  on   order  determining 13r».'» 

judgment-roll    on    determination 1354 

V.  From  court  or  claims. 

from  orders  and  judgments 275 

<|uestions  reviewable 275 

practice 275 

time  for  taking  appeal 276 

notice  of  appeal    2TS 

settlement  of  case 277 

service  of  case  on  appeal 2T7 

amendments  to  case 277 

preference  of  appeals   278 

questions  reviewable  .   , 275 

judgment jjj 
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A99e*1«  —  CoBtlmved. 

VI.    FtOM    SVmK0GATE*8    COVKT. 

1.  IVhtn  appeal  may  be  taken, 

how  determination  of  surrogate  reviewed 3481 

when  party  may  appeal 2568 

after  jury  trial  in  N.  Y.  county  of  proceedings  for  pro- 
bate of  will   2547 

after  jury  trial  of  proceedings  to  sell  decedent's  realty  to 

pay  debts  2540 

from  decre«  for  distribution  on  sale  of  realty  for  dece- 
dent's debts 2791 

no  appeal  from  decree  or  order  on  default 2508 

when  person  not  a  party  may  appeal 2569 

to  what  court  appeal  lies   ^JP 

time  to  appeal 2573 

designation  of  parties  to  appeal 1295,  2575 

necessary  parties  to   2578 

bringing  in  additional  parties  after  appeal 2578 

substitution  of  representative  of  deceased  party.,..  1207,  2575 

proceedings  when  party  dies  pending  appeal 1208,  2575 

order    of     substitution     of     representative     of     deceased 

party VX».  2575 

service  of  notice  of  appeal 2574 

appellate    court    may    supply    defect    in    perfecting    ap- 
peal    1303,  2576 

fees  for  certifying  papers 2567 

stipulation   waiving  certification   of  papers 2567 

Sl  Securiiy;  stay  of  proceedings, 

security  to  perfect  appeal 2677 

undertaking  to  stay  execution 2578 

undertaking  to  stay  commitment  for  disobedience  to  de- 
cree or  order .^ 2579 

amount  of  undertaking  to  stay  proceedings 2580 

undertaking  on  appeal 1305-1309,  2575 

requisites  of  undertaking 2581 

action  on  undertaking 2581 

suspension  of  decree  for  probate  by 2582 

powers  of  executors  and  administrators  pending  appeals.  2582 

decree  revoking  probate  or  letters  not  stayed 2583 

removal,  etc.,  of  executor,  administrator  or  guardian  not 

stayed 2583 

removal,  etc.,  of  testamentary  trustee  not  stayed 2583 

appointment  of  temporary  administrator  or  appraiser  not 

sUyed 2588 

perfected  appeal  stays  proceedings  in  cases  not  expressly 
provided  for 2584 

8l  Hearing;  questions  reviewed. 

bringing  up  intermediate  orders  for  review 2571 

brings  up  for  review  each  decision  excepted  to 2545 

may  be  on  law  or  facts 2576 

facts  reviewable  only  on  case  settled 2576 

appellate  court  has  same  power  to  decide  facts  as  surro- 
gate   2586 

appellate  court  may  take  further  testimony  and  appoint 

referee ; 2586 

immaterial  error  in  admitting  or  rejecting  evidence  to  be 
disregarded 2S46 

4k  Determination  and  Judgment. 

judgment  or  order  on  appeal 2587 

awarding  restitution  on  reversal 2587 

order  to  be  transmitted  and  carried  iuto  effect 2686 

jury  trial  on  reversal  in  probate  cases 2588 

award  of  costs  .  .  ^ K89 

costs  same  as  in  supreme  court • 
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INDEX. 
Appeals  —  Contl  lived. 

Vll.    To   SUPREME   COURT   PROM    INPERIOR   COUITS. 

when  appeal  may  be  taken 1840 

orders  anecting  sul^st^ntial  rights  appealable 1343 

from  New  Ybnt  munietpal  court 3213 

where  and  how  heard   1844 

limitation  of  time  to  appeal 1341,  1343 

security  not   rcauircd  to   perfect 1341,  1343 

security  to  stay  execution  1341,  1343 

to  be  heard  by  appellate  division,  except  in  first  ai^d  fourth 

departments 1344 

to  be  heard  by  appellate  term  in  first  and  fourth  departments.  1344 

allowance  of  appeal  to  appeflate  division,  first  depaftment 1344 

where  judgment  or  order  on  appeal  entered 1345 

judgment  on  appeal  from  N.  V.  municipal  court 3213 

allowance  of  appeal  to  appellate  division 1344 

stay  on  appeal  to  court  of  appeals 1345 

VIII.  From  city  coirRT  of  New  York. 

to  supreme  court  from  judgment 318<l 

from  order  or  interlocutory  judgment 3189 

where  and  how  heard 1344 

time  to  appeal   3190 

clerk's   fees   for   certifying   papers 31ft4a 

stipulation  waiving  certification  of  papers 3194a 

hearing  of  appeal  ; 3190 

exercise  of  discretion  may  be  reviewed 3189 

stipulation    for    judgment    absolute   on    affirmance    of    order 

granting   new   trial    3191 

when  appeal  may  be  taken  to  appellate  division 3191 

practice  and  proceedings  on  appeal  to  appellate  division....  3192 

time  to  appeal  to  appetlate  division 3193 

enforcing  determination  of  appellate  co\|rt ;  * 3194 

judgment  absolute  on  affirmance  of  order  irrantinc  new  trial.  3194 
costs 3251 

IX.  From  local  courts  op  Albany  and  Troy. 

to  county  court  from  Albany  city  court 3213 

to  county  court  from  Troy  justice's  court • 3213 

X.  From  justices'  courts. 

1.  When  opptal  may  be  taken, 

who  may  appeal 3045 

judgment  reviewable  onlv  by  appeal 3044 

to  county  court  from  order  on  claim  to  surplus  on  sale  of 

strays 3096 

to  supreme  court  from  order  on  claim  to  surplus  on  sale 

of  strays 3095 

from  order  on  demand  for  possession  of  strays 3102 

from  final  order  on  proceedings  for  sale  of  stray 3104 

from  judgment  foreclosing  mechanic's  lien 8409 

X  Taking  the  appeal;  justice's  return. 

to  what  court  appeal  to  be  taken 3045 

when  and  how  taken 3046 

service  of  notice  on  justice 8047 

payment  of  costs  ano  justice's  fee 8047 

service  of  notice  on  respondent 3048 

supplying  defects,  etc.,  in  perfecting  appeal 8049 

demand  of  new  trial  as  of  right 3053 

justice's  return 3063 

return  after  te^-m  of  office 8064 

compelling  further  return 8065 

8.  Stay  of  execution. 

undertaking  to  stay  execution 8060 

filing  undertaking  when  justice  is  dead 
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X*  FmoM  jusTicu'  COURTS  ^  Contlnueil, 

4.  Hearing  and  determination. 

(leering • 90tt2 

papers  on  ^ppe^l 8063 

stipulation   by   respondent   for   reversal 8062 

dismissal  for  failure  to  prosecute 3062 

determination,  when  justice  unable  to  make  return 3050 

determination,  when  error  in  fact  alleged 8057 

setting  off  costs  and  recovery 3059 

costs  below  included  in  disbursements 3060 

judgment 3063 

jud^cnt-roll 3061 

restitution  on  reversal 3058 

new  trial  on  appeal  from  judgment  hy  default 3064 

proceedings  on  new  trial  before  justice 3065 

costs  of  appeal 3063 

to  whom  <^6sts  awarded  .  '. 3066 

Amount  of  costs  •  •  • • t . . .  8067 

B.  New  trials  of  right  on. 

Sec  "  Justice  or  th«  Peace;  "  "  Niw  Tvau** 


in  person  or  by  attorney • 55,  2528 

of  one  attorney  for  more  than  one  defendant 479 

time  for 421 

when  .summons   served  on   guardian  ad  litem   of  absent 

infant 473 

how  made 421 

notice  or  pleading  to  be  subscribed  by  attorney 421 

without  demand  for  copy  of  complaint 422 

Tofuntary,  ii  equivalent  to  service  of  summons 424 

demand  for  copy  of  complaint 479 

inotlotis  on  default  of  appearance 768 

after  appearance,  papers  to  be  served  on  attorney 799 

demand  for  notice  of  assessment  of  damages  is  not 1219 

in  person  or  by  attorney  in  condemnation  proceeding 3364 

of  infant  or  incompetent  person  In  condemnation  proceeding...  836S 

te  oppose  application  for  sale,  etc.,  for  corporate  "real  property..  3393 

in  sutrogate  s  court,  jurisdiction  acquired  by  appearance 2474 

effect  of  appearance    2528 

fliiy  be  in  person  or  by  attorney 2528 

person  not  cited  on  probate  of  will 2617 

persons  interested  on  application  for  probate  of  heirship.  2655 

of  persons  not  cited  oti  application  fox*  administration 2663 

n  justice  s  court,  action  commenced  by 2876 

in  person  or  by  attorney 2886 

of  guardian  ad  litem  for  infant 2887,  2888 

proof  of  attorney's  authority   2890 

to  wait  one  hour  for 2893 

of  plaintiff,  when  defendant  arrested 2890 

Appellate  DlTtsloB. 

I.    CONSTXTUTIOK   OF  COUtT.  " 

t  eoutt  of  record , ..,  9 

seal  of • • ••■••••••  2^ 

designation  of  justices  of •••• 220 

must  be  filed 223 

revocation 222 

judfe     not     disqualified     when     policyholder     of     insurance 

company    46 

associate  justice  may  preside    2rS 

Suorum     ao,  230 

iumber  of  justices  necessary  to  decision*  >.• • 230*  280 
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INDEX. 

Appellate  Dlrlston  —  Contlnved. 

I.  Constitution  of  court  —  Continued. 

appointment  of  times  and  places  of  terms 2BB 

of  terms  to  be  published  226 

of  extraordinary  terms  of 284 

location  of  courts 220 

reports  of,  see  "  Supibmr  Coukt  Rxpobth." 

1  IT  Officers,  couarHOusEs,  etc. 

appointment  of  clerk   89.  221 

deputy  clerks 221 

libranan    221 

'tenojn"aphers  221 

attendants   221 

consultation  clerk  in  fourth  department 221 

reporter  220^  244-250 

tf  eHi  iiluat  attend  term 242 

Attendance  of  officers  at  term 342 

payment  of  fees  and  expenses  of  officers 243 

stationery  and  minute  books 242 

heating,  etc.,  of  courtroom   242 

tdcffrst>hiag  day  calendar  to  county  clerks 242 

III.    tirUSDICTION    AND  POWBRS. 

powers   of  Justices   of    220 

appointment  of  special  and  trial  terms  by. 232 

assignment  of  justices  to  hold  trial  and  special  terms 232 

designation  of  temporary  jail  by  presiding  justice. .   135,  136,  144 

transfer   of  appeals  to  another   department 220,  231 

power  to  make  rules 220 

jurisdiction 220 

submission  of  controyerssr  to 1279-1281 

may  .vacate  or   modify   without  notice,   orders  made  without 

notice 1S48 

may   grant    order    applied    for    without    notice,   and    refused 

below 1948 

may  grant  provisional  remedy  applied  for  without  notice  and 

refused  below 1348 

may  grant  stay  pending  appeal 1348 

may  near  exceptions  in  first  instance 1000 

motion  for  new  trial  to,  when  trial  by  court  or  referee 1001 

judgment  on  motion  for  new  trial  in  first  instance: 1227 

judgment  on  appeal  from  judgment  where  special  or  general 

verdict  rendered 1187 

may  supply  defects  and  irregularities 722 

may  grant  leave  to  amend  on  decision  of  demurrer _4VI 

when  mandamus  granted  by 

See  "  Mandamus." 
when   writ  of  prohibition  granted  by . . . 

See  "  Prohibition." 
when  certiorari  to  review  granted  by. . . . 
See  "  Certiorari." 

IV.  Appeals  to.     See  "  Appeals." 
AppertionmcBt. 

rents,  annuitaas  and  dividends  on  death  of 
Appraisers. 

reference  on  application  for  appointment. 827 

of  vessel  attached 601 

appointment  of,  for  estate  of  decedent 271 1 

on  application  to  mortgage  decedent's  realty  to  pay  debts  2760 

by  surrogate's  court  not  stayed  by  appeal 25K3 

appraisal  of  tlecedent's  estate 2711 

clerks  of  surrogate's  courts  not  to  act  as 2609 

fees,  in  surrogate's  court 2565,  2711 
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INDBX. 

▲r%ltr»tloa.  • 

I.  Ths  submission. 

when  submission   cannot  be   made • 

what  controversies  may  be  submitted 

execution  and  acknowledgment   of   submission 2306 

may  stipulate  for  entjry  of  judgment  on  award 2306 

appointment  of  additional  arbitrator  or  umpire 2867 

additional  arbitrator  or  umpire  to  sit  with  original  arbitrators.  12367 

appointment  of  time  and  place  for  hearing 2368 

notice  of  hearing 2368 

adiournments 2368 

oath  of  arbitrators  2369 

arbitrator   may  issue  subpoena   864 

requiring  attendance  of  witnesses    2370 

all  the  arbitrators  to  meet , 2371 

fees  of  arbitrators  2371 

right  to   revoke    2383 

who  ma^r  exercise  rig^t  to  revoke 2383 

submission  cannot  be  revoked  after  close  of  hearings. ...  ....  2383 

revocation  of  submission  by  death  of  party  before  award....  2382 

by  appointment  of  committee  for  party 2882 

party  revoking,  liable  for  costs,  damages  and  expenses 2884 

recovery  against  party  revoking  limitejol  to  actual  damages. . .  2385 

effect  of  futile  submission  on  limitation  of  action 411 

II.   TRB  AWAtO. 

award  by   majority    2871 

may  require  payment  of  fees  and  expenses 2371 

to  be  .acknowledged  or  proved « 2872 

motion  to  confirm 2878 

notice  of  motion  to  confirm  2873 

upon  what  grounds  vacated    2874 

when  award  may  be  modified  or  corrected 2876 

when  motions  to  vacate,  modify  or  correct  award  to  be  made.  2376 

stay  pending  motion  to  vacate 2870 

costs  on  vacating 2376 

rehearing  on  vacating 2374 

proceedings  on  death  of  party  after  award 2882 

proceedings  where  committee  appointed  for  party  after  award.  2382 

in.  Enthy  op  judgmbnt. 

entry  of  judgment  on  award   2878 

in  what  county  judgment  to  be  entered 2866 

costs  on  entering  judgment   2378 

judgment-roll   2379 

docketing   judgment    2379 

effect 2380 

enforcement 2880 

appeal   from  order  or  judgment 2881 

entry  on  death  of  party  alter  award   2382 

right  of   action   in   affirmance,   disaffirmance  or  modification, 

not   affected 2386 

A»my. 

pay,  penuons,  rewards,  arms,  etc.,  exempt  from  execution 1883 


See,  also,  "  Pbovisionai.  RxMBona." 

X.   WHBN    OBDXm    MAY   ISSVB. 

writ  of  ne  exeat  abolished .^ JJJ 

in  civil  cases  only  when  expressly  authorised 548 

right  to,  dependent  on  nature  of  action 549 

fn    non-payment   of   costs U 
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INDBX, 

Arrest  -^  CoBtlmned. 

I.  Whxn  okdbs  may  xssub -— Contiiraed 

for  non-payment  of  contract  debt. ......••.•• If 

allegation  of  ft^VL^  \n  coptractintf  debt 549 

actions  fdr  funds,  etc.,  of  state,  munlclp^ties,  etc 648 

coniplaltit  demanding  performance  of  act 660 

right  dependent  on  extrinsic  facts. 650 

when  of  right 651 

when    discretionary    , 661 

arrest  for  fraud,  not  affected  by  judgment  for  price,  etc. . . .  662 

foreign  judgment  does  not  affect  right... • SS2 

against  person   usurping  office 1949 

prisoner  may  be  committed  lor  civil  contempt  on  dia«|iarge 

from  custody  2282 

in  habeas  corpus,  of  pers'on  about  to  remove  prifoner. . .  2064-2057 

new  order  of,  against  escaped  sick  prisoner 127 

of  juror  for  non-attendance 1110,  1163 

of  delinquent  on  warrant  to  collect  fine 2296 

II.  Exemption  and  privilkgb  prom  arrest. 

not  abridged  bv  provisions  relating  to  justices*  courts 2904 

women  not  to  be  arrested,  except,  etc 653 

lunatics  and  idiots  to  be  discharged 554 

infants  under  fourteen  to  be  discharg^ed 654 

persons  sued  in  representative  capacity  not  to  be  arrested...  555 

privilege   from 564 

of  officers  of  court 565 

of  attorneys 665 

of    witness 860 

of  officer  conveying  prisoner  through  another  county...  119 

of  prisoner  being  conveyed  through  another  county...  119 
officer  of  unincorporated  association  exempt  in  action  against 

association 1921 

discharged  insolvent  debtor  exempt 2313 

privileged  persons  to  je  discharged 564 

discharge  of  witness  arrested  in  violation  of  privilege 9Sl 

what  judges  may  discharge  witnesses  illegatly  arrested 862 

order  discharging  privileged  person  does  not  bar  second  ar- 
rest   564 

of  witness  in  violation  of  privilege  is  void 863 

damages  for  arrest  of  witnes^  in  violation  of  privilege 863 

liability  of  sheriff  for  arrest  m  vioUtioQ  of  privilege' 864 

|I|.  The  orpeb. 

who  may  grant  order • 666 

when  to  be  made  by  court  only 651 

time  for  rendition  of  final   decision 719 

proof  required  to  procure. . .  * 657 

when    granted    558 

when  granted  without  complaint 55S 

service  of  amended  complamt  to  sustain  order 658 

may  be  granted  on  counterclaim ,  720 

not  granted  with  injunction  or  attachment«  except,  etc 719 

in  aetions  against  joint  debtors 1940 

when  security  given  on  appeal 551 

not  granted  on  submitted  controversy 1281 

contents  and  form  of  order 561 

to  ^  whom  order  directed 561 

bail  to  be  specified ..*•.... 561 

papers  to  be  filed ; 562 

security  upon  order  by  coifrt 569 

•ecurity  upon  order  by  judge 659 

iindertiking  not  impaired  by  r«i»PvM  of  «Ct|Q||  from  county 
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III.  Trx  oiiMi  —  Contlnutd. 

wcurity  (or,  not  required  from  aUte,  tnuniciptltty,  •!« 1090 

nability  of  state,  municipality  or  officer  for  damafft 1900 

arrest  ip  procccdingt  supplementary  to  execution 34S7-2439 

rignt  to  replevy  when  order  of  arrest  has  issuea 1714 

costs  for  pcocuring  order  of  arrest B261 

^V,  Vacating  or  modifying  okdeb. 

to  whom  applicatioo  to  be  made 568 

time  for  rendition  of  final  decision 719 

when  order  granted  before  service  of  complaint 6fi8 

time  for  making  application  to  vacate 667 

time  for  making  application  to  increase  security 667 

V.  Executing  the  ordbb. 

how  order  executed 668 

order  of,  from  N.  Y.  city  court  to  be  executed  by  sheriff 339 

attachment    issued    by    surrogate    may    be    executed    in    any 

county   ^ 2515 

limiting  time  for  execution 661 

when  permitted  on  Sunday 6 

copy  of  papers  to  be  delivered  to  defendant 662 

theriff  not  to  take  reward  for  waiting  for  prisoner 114 

prisoner  may  be  conveyed  throw jrh  another  county 118 

delivery  of  order,  etc.,  to  sheriff's  successor 187 

filing  papers  if  bail  not  given 690 

of  sheriff  by  coroner 174 

in  action  in  which  sheriff  is  plaintiff 179,  180 

sheriff's  fees  for  serving  and  executing  order 3807 

VI.    CtrSTODY    AND    DETENTION    OP    PBI80NSX.       ScC,    alsO,    "  IMPIIIOH- 
MBNT." 

custody  of  prisoner. ..... .^ • 110 

term  of  imprisonment  limited Ill 

support  of    prisoners 112 

sheriff  not  to  charge  for  food,  etc 113 

charges  for  lodging,  etc..  of  prisoner 116 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc.,  prohibited ; 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

when  entitled  to  jail  liberties 149 

time  to  serve  answer  of  person  arrested • «.    .  666 

how  sheriff  confined ^ 175 

place  of  sheriff's  confinement  deemed  a  jail 176 

attachment   in  contempt   not  to    issue  against   person   under 

arrest 2278 

habeas  corpus  to  answer  for  civil  contempt 2278 

remand  of  prisoner  on  habeas  corpus  to  answer  for  civil  con- 
tempt   2282 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2807 

sheriff's  liability  for  escape 158,  169 

VII.  Admission   to  jail  liberties.     Sec  "  Jail  Libbkties  " 

Vlll.    DISCHARGE    FROM     ARREST.       ScC,     alsO,     "  INSOLVENT     DeBTORS.** 

for  delay  in  prosecuting  action 572 

for  delay  in  entering  judgment   .'>7li 

for  delay  in  issuing  execution r»72 

release  on  discharge  of  insolvent  debtor 21S.*i 

how  validity  of  discharge  of  insolvent  debtor  tested 21Ko 

validity  of  discharge  of^  insolvent  debtor  may  br  attacked  on 

motion  to  vacate 2187 
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INDBX. 

Arrest  —  Continued. 

IX.  Pkocebdings  Arm  judgmknt.     See,  also,  **  ExBcunoH." 

plaintiff  must  prove  allegation  of  fraudulent  misappUcatioii..     840 

arrest  after  final  judgment 651 

execution  against  person  after  order  of  arrest 1487 

X.  Bail. 

punishment  for  giving  fictitious  bail 14 

defendant  must  be  discharged  on  giving  bail 57;{ 

opportunity  to  procure 578 

defendant  may  elect  to  give  bail  or  bond  for  liberties 574 

contents  of  undertaking 575 

examination  of    sureties 576 

justification  of  sureties 676 

notice  of  justification  in  N.  Y.  city  court 3161 

service  of  papers  on  plaintiff's  attorney 5i7 

when  bail  deemed  accepted 577 

notice  of  rejection 577 

notice  of  justification  on  rejection  by  plaintiff 578 

substitution  of  new  bail  on  rejection  by  plaintiff 578 

qualifications 579 

examination  in  justification 5^ 

allowance    of 581 

deposit  in  lieu  of  bail 582 

payment  of  deposit  into  court. . .  ^ 583 

substitution  of  bail  for  deposit 584 

application  of  deposit   585 

direction  for  payment  of  deposit  to  third  person 586 

when  sheriff  liable  as  bail 587 

{proceedings  on  judgment  against  sheriff 588 

lability  of  bail  to  sheriff 080 

XI.  Charging  and  dischakging  bail. 

exoneration  by  surrender  of  defendant 501.  502 

how  surrender  to  be  made 502 

bail  may  arrest  defendant  to  effect  surrender 503 

exoneration  by  defendant's  voluntary  surrender 504 

custody  of  person  surrendered  in  exoneration 110 

liabilities  of  sheriff  as  bail 586 

rights  of  sheriff  liable  as 905 

bail  to  be  proceeded  against  by  action  only 506 

action  against  bail  only  after  return  of  execution 597 

duty  of  sheriff  on  execution  to  charge  bail 508 

defences  in  action  against  bail ^ KW 

relief  of  bail  when  defendant  arrested  for  crime 600 

exoneration  by  death  of  defendant (U)l 

exoneration  by  discharge  of  defendant  from  obligation 601 

extension  of  time  to  surrender  defendant 601 

payment  of  costs  as  condition  of  exoneration •••••••..  601 

XII.  Iw  Niw  York  city  court. 
1.  Gtneral  provisions. 

time  of  defendant  to  answer ••.••.•.«....  8166 

power  to  relieve  from  imprisonment S163 

notice  of  non-acceptance  of  bail ...•• 8168 

notice  of  justification  of  bail 3168 

%  in  marine  causes. 

order  of  arrest JJ7T 

eontents  of  order ••.....  8178 

execution  of  order 3179 

•enrice  of  summons  and  order 3179 

or  deposit  before  return 8130,  3181 

after  return • 3189 
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INDBX. 

Arrest  —  Continued, 

XII.  Ih  Nbw  Yokk  city  court  —  Continued. 
2.  In  marine  causes  —  Continued. 

custody  of  defendant 8188 

return  of  sheriff 8184 

appearance  and  proceedings  after  return 8185 

XIII.  Im  justices'  coukts.    See,  also,  "  Justice  of  the  Peace." 

privilege  from  arrest  not  abridged  or  affected 2004 

females  exempt 2804 

in  what  actions  order  granted 2886 

(rounds  for  panting  order 2894 

proof  of  extrinsic  facts  necessary  in  action  for  misappropriat- 
ing funds   2808 

sufficiency  of  papers 2898 

plaintiff's  undertaking  on 2886 

contents  of  order   2887 

execution  of  order 2886 

constable's  return  2899 

plaintiff  must  appear  when  notified 2890 

defendant  to  be  kept  in  custody 2900 

motion  to  discharge  from  arrest 2901 

effect  of  order  discharging 2902 

when  summons  accompanied  by  order  returnable 2877 

discharge  of  defendant  on  adjournment  by  plaintiff 2964 

undertaking  for  discharge  of  defendant  pending  adjournment.  1968 

XIV.  In    New    York    municipal    courts.       See,  also,  '*  Kbw  York 

Municipal  Courts." 

order 3210.  3211 

proceedings  on  order 8218 

XV.  In  local  courts  op  Albany  and  Troy. 

in  Troy  justice's  court    3210.  3211 

in  Albany  city  court   3210,  32al 

AuMiiilt  nnd  Battery. 

included  in  term  "  personal  injury  "   3343 

limitation   of  actions    384 

jurisdiction   of    X.    Y.   city   court   over  actions   for   assaults  on 

vessels ^ 317 

arrest  in  marine  action  in  N.  Y.  city  court 3177-3187 

excepted  from  jurisdiction  of  justice's  court 2863 

of  Albany   city  court   2863.  S22.S 

of  Troy  justice's  court    2863,  8223 

costs  when  recovery  is  less  than  $50  3228 

AsaesBinent  of  Damiivea. 

I.  In  actions. 

by  jury  in  action  to  recover  money   1183 

on  judgment  by  default 1215 

in  replevin   after  trial    1726 

on   judgment   by   default    1729 

deposition  without  state  for  use  on    888 

in  action  for  negligently  causing  death  1904 

II.  Writ  of. 

for  general  provisions,  see  "  Writs.'* 

a  state  writ   1091 

«ul>stituted  for  writ  of  ad  quod  damnum   1991,  2103 
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A>«««>mei>t  of  Dammores  —  Contlnved* 

II.  Writ  of  —  Continued. 

may  issue  on  behalf  of  United  States 2119 

application  for  writ 2104 

attorney-general  or  district  attorney  to  make  application 2106 

to  whom  writ  directed , . . . .  2106 

contents 2107 

advertisement  of  notice  of  execution 2106 

sheriff  to   summon  jurors 2109 

jurors  to  be  sworn 2110 

view  by  jury 2111 

jury  to  make  inquisition 2111 

Mcond  jury  on  disagreement  of  first 2111 

inquisition  to  be  signed  and  filed 2111 

return  of  sheriff  to  writ 2111 

notice  of  application  to  confirm  or  set  aside. 2112 

setting  aside  inquisition '. 211S 

order  confirming 2114 

vesting  of  title  in  state 3114»  2116 

state  treasurer  to  pay  damages  to  governor 2116 

governor  to  pay  damages  into  court 2116 

investment    of 2117 

determination  of  claims  to  money  paid  into  court 2118 

See,  also,   "  Decedents*  Estates;  '*  "  Exxcvtois  anp  Ad- 
ministrators." 

defined,  in  surrogate's  practice SSl4 

order  or  decree  as  evidence  of 


may  include  cost  of  bond  in  commissions S5i20 

not  to  be  arrested,  except  for  personal  act 065 

official,  security  for  costs  by 3268,  3270,  S271 

consent  of,  to  discharge  of  insolvent.    2168 

Anslsnment. 

by  insolvent  debtor,  see  "  Insolvent  Debtors. *' 
on  application   for  discharge  from  Imprisonment  under  execu* 
tlon,   sec  **  Execution." 

assignee  of  claim  may  sue 1909 

what  claims  or  demands  assignable 1910 

of  cause  of  action  for  usury 1911 

judgment   assignable 1912 

when  transfer  of  judgment  conveys  cause  of  action. 1912 

assignee  takes  subject  to  equities  accruing  before  notice 1909 

counterclaims  in  actions  on  assigned  claims S02 

in  actions  by  assignees  of  bills  and  notes B02 

substitution  or  joinder  of  assignee  as  party «....  766 

assignor  of  judgment  must  acknowledge 1282 

of  undertaking  on  attachment  on  discharge  of  defendant 710 

of  tight  to  sheriff's  deed  on  sale  or  execution 1474 

action  by  assignee  to  tecover  chattel 1892 

liability  of  transferee  of  cause  of  action  for  costs 8M7 

Analkntment  for  fienellt  of  Creditors. 

petition  of  surety  of  assignee  to  be  relieved  from  bond... 812 

preference  of  actions  by  or  against  assignee ilSl 

filing  notice  of  assignment  of  judgment 126S 

consent  to  discharge  insolvent   d^tor 8158 

Afetltfiance. 

when  writ  Issues  !n  condemnation  proceeding ..•.•••••••  8878 
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jqrifldictiofi  of  county  court  over  ioint-9tock  aiaocUtiont 841 

aetibtt  by  or  agalhst  {>r^sldeht  or  tfeasiurer 1919 

right  of  action  against  membfcr^  not  affected  1923 

what  deemed  an  aaaodation 1919 

^eath  or  incapacity  of  member  does  not  affect  action 1920 

•nbsattttion  of  suoceiftOt*  of  officer 1920 

effect  of  judgment  against  officer 1921 

Issuance  of  execution  against *. 1^1 

actien  against  members  after  execution  agalttst  association . .  1922 

limitation  of  action  aiaiHIt  Members  tust>ended 1923 

misnomer  of  member 1924 

improper  joinder  of  person  not  liable  or  dead 1924 

provisions  relative  to  determination  of  claim  to  real  property 

applicable ^.., ,.  IttO 

acrvfces    of  summons   by   publicatioii    lipon   unincorporated 

associations 438 

I.   W*pn*    WASSAl^T   CfcAN+kD. 

V  ^\'>V^  8i^a/?ted  in  city  fourt,  of  New  York ••*... 827 

time,  for  rendition  of  nnal  decision 719 

not  t9  be  granted  with  arrest  or  injunction,  except,  etc 719 

in  what  actions  granted , .  ^ 635 

facts  required,  to  procure  warrant 886 

In  ^ciion  against  public  officer  for  peculation. 637 

may  be  granted  to  accompany  summons 688 

may  issue  on  counterclaim «... 720 

not  l^ranted  oh  submitted  controversy 1281 

in  action  to  charge  joint  debtor  not   summoned  in  previous 

lUlt  1946 

service  of  summons  after 688 

affidavits  to  be  filed 669 

undertaking  on   640 

tohtfent*  df  ^aM-ant 641 

to  ivhoih  warrant  directed. .,.,..., 641 

tindertakinfr  not  avo!ci<d  by  oefect  in  warrant 643 

not  Invalidated  by  want  of  juriftdiction 649 

leetiHty  not  required  frbm  state,  municipality,  etc.,.. 1990 

lltbllity  bf  Mite,  municipality  of-  officer  for  aamages 1990 

n.   txicVTION    or    WAaaANT    PSNDtNd   TBI   ACTION. 

bhertl^  to  execute  warrant  of  city  court  of  Ne^  Yorlt 888 

levy  by  sheriff  after  term  of  office 644 

levy  oft  defendant's  property  644 

telfure  of  books  of  aceoont,  vouchers,  etc 644 

evidences  of  title 644 

mipaid  subscriirtion  to  foreign  corporation 646 

shares  or  bonds  of  qprporation ^ 647 

bonds»  notes  and  instruments  fbr  payment  o!  money 048 

interest  as  legateik  o^  distributee..... 648 

interest   in   real  prDpcrty 64a 

Mtlee  of  attachment  of  real  property 640 

personal  property  capable  of  manual  delivery 649 

personal  property  not  capable  of  manual  delivery 649 

property  discovered  in  actioi^  by  sheriff §49 

third^person  to  furnish  certificate  of  defendant's  interest.....  666 

examination  ox  person  refusing  certincate  of  interest........  651 

unaeftalcing  to  carrier  by  water   662 

connivance  to  prevent  levy  on  goods  aooard  ship 6SS 

■o^^Plory  ^y.  sheriff  and  appraisers. . « 654 

tnenff  io  collect  debt^  etc..  attached* 66n 

may  sue  on  debts,  etc..  attached ....,..,..  658 

Iction  by  sheriff  in  aid  of  attachment * 65S 

action  by  plaintiff  in  aid  of  attachment 677 

•ale  of  perishable  goods  and  anitnaU 666 
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INDBX 
Attaclimeiit  —  Contlniaed. 

II.    EXSCUTION    or    WARRANT    PENDING    THE    ACTION Cotltlaued. 

enforcement  of  return  of  inventory 

refusal  to  return  inventory  a  contempt ttl 

levy  not  superseded  on  appeal   ..../. ISll 

adaitional  allowance  to  plaintiff  when  property  attached.  3QSS2  S2S4 

computation  of  additional  allowance 82<tt 

•heriff's  fees  on • S307 

for   levying   on    warrant 3.307 

for    inventory    and    appraisal 3307 

poundage 3307 

exemption   of   exhibits  at   exhibitions 1404a 

ni.  Vacating  oe  modxfytno  wakrant;  nrCEiASiNO  txcvtmr. 

when   warrant  "  annulled  "    8S4S 

who  may  move 

what  relief  may  be  asked 

motion  to  vacate  or  modify  or  increase  aecurity 682 

to  whom  application  made 68S 

time  for  rendition  of  final  decision 719 

on  what  papers  made. . , 

denial  of,  not  to  prejudice  subsequent  motion 

restoration  of  attached  property  to  defendant   70n 

restoration  of  books,  vouchers,  etc..  to  defendant 710 

delivery  of  undertakings  to  defendant 710 

assignment  of  undertakings  to  defendant 710 

defendant  to  be  substituted  in  sherifTs  action 710 

cancelling  notice  attaching  real  property 711 

•heriff  to  file  warrant  and  return  thereon 718 

IV.  Discharge  op  attachment. 

motion  for  discharge tt7 

undertaking  on   application •• 

application  by  one  of  several  defendants 

undertaking  by^  one  of  several  defendants 

sureties  to  justify  if  required 

sheriff  to  retain  property  until  justification 891 

provisions  anply  to  vessels 692 

partner  of  defendant  may  apply 693 

undertaking  by  partner  of  defendant 694 

proceedings  to  ascertain  value  or  sufficiency  of  sureties 680 

notice  of  application 696 

undertaking  by  junior  creditor  to  prevent  release  of  foreign 

▼easel   TW 

restoration  of  attached  property 709 

of  books,   vouchers,   etc. •  710 

delivery  of  undertakings  to  defendant 710 

assignment  of  undertakings  by  sheriff  to  defendant 710 

defendant  to  be  substituted  in  sheriff's  action 710 

cancellation  of  notice  attaching  real  property.. 711 

sheriff  to  file  warrant  and  return  thereon •••••••••  718 

V,   PREPERENCES  BETWEEN   WARRANTS. 

rule  as  to  executions  governs ..•••• ••• •  j^7 

levy  under  junior  warrant |WjB 

undertaking  by  junior  to  prevent  rdease  of  foreign  ▼easel....  7W 

subsequent  attachment  of  foreign  vessel TO9 

rights  of  junior  in  action  in  aid  by  senior  and  sheriff 703 

action  in  aid  by  junior  jointly  with  sheriff 704 

rights  of  third  and  subsequent  creditors tW 

order  of  preference  as  against  execution 1407,  1406 


INDEX. 

Attaehment  —  Continued. 

VI.  Claims  of  third  parties  to  piopsktt. 

trial  of  claim 106,  109,    6fi7 

indemnity  by  plaintiff  to  sheriff 658 

affidavit  of  claimant 667 

application  by  claimant  to  court 658a 

undertaking    668a 

justification  of  sureties 658a,     680 

retention  of  property  until  justification 658a,     691 

payment  of  stienff's  fees,  etc 668a 

action  by  sheriff  on  undertaking 658a 

finding  not  to  prejudice  claimant 659 

sheriff  to  keep  pro|>erty  or  proceeds  until  judgment 674 

payment  of  money  into  court 675 

release  of  surplus  property  676 

sheriff's  fees  tor  notifying  jury 3307 

1.  Domestic  vessels. 

proceedings  on  claim  660 

appraisal    661 

undertaking  for  release 6^ 

order  for  discharge 663 

action  by  defendant  on  undertaking 664 

action  by  sheriff  on  undertaking 664 

defences  in  action  on  undertaking 665 

sale  by  sheriff   671*673 

2.  Foreign  vessels. 

claim  of  ownership 666 

appraisal    666 

notice  of  appraisal  667 

undertaking  by  plaintiff  668 

discharge  ol  foreign  vessel 669 

discharge  on  claim  of  title 670 

sale  by  sheriff   671-673 

VII.  Actions  in  aid  op  attachment. 

by  sheriff 656 

by  plaintiff 677 

costs  in  action  by  plaintiff 677 

leave  to  plaintiff  to  sue 678 

joining  plaintiff  with  sheriff 679 

management  is  subject  to  direction  of  judge 680 

rights  of  junior  in  action  by  senior  and  sheriff 703 

by  junior  plaintiff  jointly  with  sheriff 704 

VIII.  Proceedings  after  judgment. 

entry  of  judgment  by  default  on  service  by  publication 1217 

to  wnom  execution  issues 706 

when  judgment  enforceable  only  against  attached  property. .  707 

requisites  of  execution  after  levy  of  attachment 1370 

how  judgment  satisfied   708 

order  of  sale  of  property 708 

concealing  or  withholding  property  ^ 708 

collection  of  debts  and  choscs  in  action 708 

sale  by  sheriff  under  order  of  court 708 

warrant  revived  by  reversal  of  judgment  for  defendant Xi-^H 

effect  of  stay  of  proceedings  on  final  judgment  for  defendant.  3343 

IX.  Actions  against  s!ieriff. 

<unst>tution  of  indemnitors  as  defendants 142] 

notice  of  application 1422 

terms  on  substitution 1423 

when  indemnity  relates  to  part  of  nropcrty - 1424 

proceedings  when  officer  is  juined  with  indemnitors 142.'> 

effect  of  order , 142« 

officer  must  give  notice  of  action   _ 1427 

property  seized  under,  not  to  be  replevied 1690 

1  IftU 


4ttoebiii«Bt  —  Oonttiived. 

X.  Ih  justxcm'  courts. 

itt, what  tctioni  warrant  miy  be  gnmted  •• • JSSi 

afiSdavit  on  application  • 2909 

grounds  for  issuing  warrant > 2^ 

to  be  issued  with  summona  ...*• • 200. 

form  and  contents  of  warrant • ^^ 

plaintiff's  undertaking • !?008 

execution  of  warrant •  • .  • • ^^^ 

sale  of  Derisbable  property .••,..«... 20o<» 

service  of  summons  and  warrant  on  d«fcn4anl 2910 

undertaking  by  defendant 2911 

re-delivcry  to  defendant 2911 

claim  by  third  person 2912 

bond  of  claimant  and  delivery  thereon 2912 

judgment  in  action  on  bond  of  elaloiant 291.1 

action  by  defendant  on  claimant's  bon<} 2914 

return  of  warrant 2915 

motion  to  vacat^  or  modify  warrant , 2916 

motion  jo  increase  plaintiffs  s^cujit^ ., 2916 

tifect  Qx  vacating  warrant  on  junsdictipn  of  just^pe 2917 

proceedings  when  lummoni  not  personally  sorted 291S 

effect  of  judgment  when  tummons  not  p«rtontIly-  Mpred 2918 

execution  when  summons  not  personally  acrVed 291S 

property  levied  on,  cannot  be  replevied 1400.  S919 

XI.  In  local  coukts. 

I.  Nevf  YQrk  city  court. 

proof  required  to  obtain  warrant S160 

order  for  service  of  summons  withfwt  cHy  or  lor  publica* 

tior S170 

sale  of  perishable  property  levied  on 8178 

Sl  New  York  municipal  couf^j. 

when  warrant  to  issue •»..  9210.  3211 

tl  In  Atbony  end  TVpy. 

when  warrant  to  issue 92i0i  SUl 

of  courts,  not  to  practice  as  attoracyt 68 

how     furnished ••••••••...     ^31 

of    appellate    division 221,    1^42 

of  court  in  Kings,  Queens  and  Richmond  eountki •••§&      96 

aherif!  to  designate  constables  and  depUtifts .97,      9^ 

penalty   for  neglect  to  attend •••••• 90 

of  New   York  city  court ...r 33B-S3T 

tenure  of  ^  office   and  fees  not  affected S3S4 

compensation 3312 

of  surrogates'  courts  in  New  York,   Kings  and  Erie  counties.  2512 

Attorneys. 

I.  QuAuricariovs  and  apmissiow. 

refuaal  of  admission  for  fraudulent  acts ^ 

examination    and    admission 56 

board  of   law   examiners  created 56 

rules  for  admission   of 196 

rules   of   examination S6 

changing  rules  for  examination  and  admission 57 

rulea  may  exempt  graduate  from  clcrkfihlp 5 

admission  of,   from  other  states 56 

oath    of   office 59 

certificate    of    admission 99 

residence    in   adjoining  states W 

114IO 
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INDEX. 

Attorneys  —  Continued. 

ft.  Suspension  and  seiioval. 

suspension  ^pr  misconduct • 67 

disquaUfied  on  conviction  of  felony 67 

disbarment  of  former  prosecutor  for  defending  prosecution. .  80 

to   DC   suspended   or  removed  only  on  notice 68 

service  of  notice  without  the  state 08 

district  attorney  to  prosecute  cases  for  removal 68 

removal  operates  in  every  court 69 

vacating  order  of  debarment 67 

expenses  of  proceedings  to  remove. (§8 

III.  When  sisquaufibd  to  act. 

of  judge,  in  matter  before  him 50 

Partner  of  judge  before  ju4ge 49,  50 

clerk  of  judge  before  judge 50 

clerK.  etc.,  in  bis  own  court 61 

^b^ri^t  coroner,  etc,  not  to  practice 62 

of    surrogate 2495 

surrogate's  father  or  son  before  surrogate 2520 

clerics  of  surrogates'  courts ^^^^ 

district  attorney,  etc.,  not  to  defend  after  he  leaves  office...  TO 

partner  of  district  attorney,  etc.,  not  to  defend  proaecutloiit.  78 

^on4tat>le  and  law  partner  of  justice  before  jtsstice.  -. 1 .  2889 

judce  Qt  court  of  cUima 279 

|V.   PtOFESSlONA;.  DUTY  A)(0  CONDUCT. 

non-payment  of  money  a  civil  contempt. 14 

^  misbehavior,  neglect  or  disobedience^  a  civil  contempt 14 

assuming  to  act  as,  without  authority 14 

only  attorneys  to  practice  in  New  York  city 68 

penalty  for  unlawfully  practicing  in  New  York  city 64 

treble  damages  for  deceit 70 

deceit  a  misdemeanor   70 

treble  damages  for  wilfully  delaying  cause 71 

not  to  lend  name 72 

not  to  buy  claim    78 

not  to  give  consideration  to  procure  business 74 

misdemeanor  to  buy  claim  or  illegally  procure  business 75 

taking  bond,  etc.,  not  within  prohibition  against  buying  claim.  76 

party  prosecuting  fn  person  within  prohibitions  on  attorney,.  7i 
corporation    engaged    in    business    of    conducting    litigation, 

within    same    prohibitions 77 

tmlawfully   defcnoing   i.rosccution  iis  misdemeanor 80 

may  defend  himself  in  person 81 

1iabi«^  for  costs  for  pleading  scandalous  matter 645 

order  of  arrest  in  action   for  malpractice 549 

in  action  for  misapplied  funds 549 

^     jn  justice's  court  for  misappropriating  funds 2895 

•  limitation  of  action  for  monev.  etc.,  received  by 410 

comn^ttnications  to.  pre  nnvilegcd   ^'^ 

privilege  waived  when  attorney  subscribes  will  as  witness. . . .  836 

V.   ArrEARAKCS  and  AUTHOaiTY. 

appearance  may  be  by 55 

in  justice's  court   2886 

assignment  to  conduct  action  by  or  against  poor  person . .  468,  460 


may  appear  in  proceedings  instituted  by  state  writ 1995 

of  relator  In  state  writ  deemed  attorney  for  people.... 1995 

yroeeedings  on  death  or  disability 66 

appearing  for  two  or  more  defendants  to  receive  one  copy 

complaint 479 

vant  of  warrant  of  attorney  cured  by  judgment  on  verdict, 

etc 721 

immaterial  omissions  of,  cured  by  judgment  on  verdict,  etc...  721 

may  satisfy  judgment  within  two  years  after  entry 1260 

1161 
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INDEX. 

A-ttorneyii  -i—  Continued. 

V.  Appearance  and  authority  —  Continued. 

revocation  of  authority  to  satisfy  judgment 1306 

proof  of  authority  to  appear  in  justice's  court 2800 

production   of  authority  of  plaintiff's  attorney  in  action  of 

ejectment 1512-1514 

not     liable     for    costs    because    of    contingent     interest     in  _ 

recovery      S^" 

liability  for  costs  when  security  not  given 3278 

VI.  Subscription   op  process  and  pleadings. 

process  to  be  subscribed  or  indorsed  by 24 

to    subscribe    summons 417 

pleadings 520 

notice  of  appearance,  answer  or  demurrer 421 

order    of    arrest >  561 

warrant    of    attachment ^1 

oflfer  and  acceptance  of  compromise 740 

verification  of  pleadings  by 525 

of    account 531 

VII.  Service  op  papers  on. 

service  of   papers    on • 796 

by    leaving  at   residence 797 

by   leaving   in    office 797 

by  leaving  with  partner,  clerk,  or  person  in  charge  of  office.  797 

after  appearance,  papers  to  be  served  on  attorney 799 

Vin.  Compensation. 

compensation     for     services 66 

lien  for  services  on  cause  of  action 66 

Hen  not  affected  by  settlement 68 

determination   and   enforcement  of  lien 6B 

costs  to  poor  person  payable  to  attorney 467 

not  entitled  to  witness  fees  for  testifying  for  client 8288 

IX.  Privilege  and  exemptions. 

communications    to,    are    privileged 835 

privilege    from    arrest 565 

furniture  and  library  of  householder  exempt  from  execution.   1391 

exemption   from   jury   service 1030,   1081.1127 

proof    of    exemption 1062,  112S 

A.ttorne>'-G«neral. 

I.   Powers  and   duties. 

.  partner  not  to  defend  prosecutions 7S 

not  to  defend   after  leaving  office T9 

to  represent  state  before  court  of  claims 270 

superintendent  of  public  works  to  assist  in  canal  claims ....     270 

to  apnrove  bond  of  depositories  of  court   funds 746 

to  appear  for  state  in  foreclosure  of  realty 1627 

searches  to  be  made  without  charge  for 3290 

may  appeal  from  discharge  of  prisoner,  on  habeas  corpus....  2059 

application  by,   for  habeas  corpus  to  testify 2011,  2912 

no  fees  or  undertaking  to  brine  up  prisoner  on  habeas  corpus  2002 

to  make  aimlication  for  writ  of  assessment  of  damages 2105 

to  anpcar  on  application  to  discharge  of  insolvent  debtor....  2207 
as  to  final  accounting  of  receiver  of  corporation 2431b 

n.  Service  of  papers  on, 

notice  of  claim  against  state  to  be  filed  with 264 

summons   in  action    for  partition 1594 

citation    on    probate   of   will 2606 

on   petition    for   arlministration 26KI 

on  accounting  by  executor  or  administrator. 2747 

notice  of  application   to   discharge   insolvent  debtor....   216.'!,  2207 

in   action  to  enforce  mechnnics'   liens 34**2 

llf(2 
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Attorney-GencrmI  -^  ContlnveA. 

III.  Actions  by. 

causes  of  action  against  same  defendant  to  be  joined........ 

consolidation  of  actions  by  people  a^nat  different  defendants.  1989 

joinder  of  relator  as  party  plaintiff  in  action  by  people 1966 

relator  to  give  security  for  costs,  etc 1986 

compensation,  when  relator  joined  as  party  plaintiff 1966 

When  he  must  begin  action  against  corporation 1806 

against  directors  and  oAcers  of  corporation  for  misconduct..  1782 

in  name  of  people  to  dissolve  corporation 1785,  1786 

reference  of  issues   1012 

to  annul  corporation   1797,  17W8 

by  people  to  recover  public  funds 1976 

to  vacate  letters  patent   1957*1960 

in  name  of  people  against  usurper  of  office  or  franchise.  1948*1906 
See  "  Quo  WAaaxNTo." 

to  recover  penalty  or  forfeiture 1962-1964 

limitation  of  action  for  penalty  or  forfeiture 887 

en  ^undertaking  in   contempt   proceedings 2290 

against   sheriff    for   taking   insufficient    undertaking   in    con* 

tempt  proceedings 2291 

ejectment  for  real  property  escheated  or  forfeited 1077-1982 

application  for  state  writ 1998 

notice  of  motion  for  temporary  receiver  on  voluntary  dissolu' 

tion  of  corporation  .•• •••••••••• 


Awftr«. 

See  "  AaBiTEATiON.** 

Ball. 

I.  Gbkbeal  pbovisxons. 

fictitious,  punishable  as  a  civil  contempt • 14 

custody  of  person  surrendered  in  exoneration  of  bail 110 

surrender  on  removal  of  action  from  county  to  supreme  court.     846 

on  hearing  on  habeas  corpus 2085 

fixing    and    allowing    on    certiorari    to    inquire    into    deten- 
tion  2045-2048 

pending  appeal  on  habeas  corous  or  certiorari 2060*2064 

notice  of  justification  in  N.  Y.  city  court 8161 
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IT.  On  obder  of  abbbst.     See  "  Abbbst. 

BaBkmptcy. 

preference  of  actions  by  or  against  trustee 791 

notice  of  title  of  trustee  to,  of  judgment 1263 

discharge  in,  as  ground  for  vacating  arrest 568 

discharge  of  judgment  against  bankrupt 1268 

lien  on  real  estate,  not  affected 1268 

notice  of  application   1268 

summary  proceedings  to  dispossess  bankrupt  tenant 22S1 

stay  of  warrant  on  undertaking  for  rent 2254 

trustee  to  give  security  for  costs 8268 

bankrupt  to  give  security  for  costs 8269 

ksi. 

See,  also,  "  Savings  Banks." 

petition  by,  for  change  of  name ..•..••...,....  2411 

tuperintendent  of  banks  to  apprdVe  change 2411 

contents  of  petition  for  change 2412 

order  changing,  to  be  filed  with  superintendent  of  banks. ......  2414 

excepted  from  provisions  for  voluntary  dissolution 2420 

action  on  notes  and  bills  used  as  money,  not  limited. 

iiua     . 
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Bnaks  —  Continued* 

limitation  of  actions  for  penalties  againtt  directors  and  stock- 
holders . 8M 

preference  of  actions  against  batiks  of  issue 791 

«rder  of.  arrest   in   action   against   agent  for   tnisappropriAting 

funds 649 

In  justice's  court 2896 

deposit  of  money  collected  on  attachment 675 

of  decedent's  funds  or  property 2002 

of  money  by  temporary  administrator 2078 

designation,  of  depositories  of  oourt  funds 7M 

accounts  of  depositories   762 

certificates  to  deposits  of  court  funds 768 

See,  also,  "  Lbcitimacy." 

sittings  of  court  may  be  pHvate ••«••••••        6 

succession  of  iilefitlmatc  children  to  mother •••• 8782 

Batt#»r. 

See  "  Assault  and  Battsky.*' 

Bftwdr  Hbtmei. 

summary  yrqceedings  to  dispossess  tenant. 2281 

notice  by  neighbor  to  owner  to  commence  proceedings 7SSI 

petition  by  neighbor BS7 

service  of  precept  on  landlord 2242 

final  order  against  occupant  in  proceeding  by  neighbor 2249 

warrant  to  dispossess  defendant  82M 

Blgramy. 

ground  for  annulling  marriage 1T4S 

Bin  of  Partlcillaffl. 

court  mav  order  , 531 

penalty  for  default   581 

in  action  in  Justice's  coutt 2942 

Bill*  and  Ifotem, 

not  to  be  acknowledged  or  proved. 987 

when  notary's  certificate  of  protest  and  notice,  evidence 923 

service  of  affidavit  denying  notice  of  protest 92S 

when  notary's  protest  evidence  of  demand M^ 

when  memorandum  by  notary  evidence  of  notice 994 

proof  of  presentment  and  protest  of  foreign  bills 925 

may  be  attached   OM 

holder  to  certify  defendant's  interest  when  attachment  levied...  660 

sale  on  execution,  when  attached . .  .* 708 

deemed  assets  in  hands  of  executors,  etc 2712 

action  on,  of  moneyed  corporation  not  limited. 893 

how  pleaded 584 

counterclaim  in  action  by  transferee 602 

joinder  of  parties  severally  liable 45^ 

action  by  transferee  of 1900 

by  drawer  or  indorser  for  costs  and  expenses •  191*3 

order  for  trial  in  action   aprainst  corporation ITTS 

extension  of  time  in  action  against  corporation 177]^ 

actions  on  lost  instruments , 19T 

indemnity  on  judgment  on  lost  instrument 19"" 

no  indemnity  by  state,  etc.,  on  lost  instruments •...,..  191^ 

Bills  of  BxoHanv^. 

See  "  Bills  ajtd  Notts." 
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Board  of  Claims.  * 

I.  Constitution;  judges;   officers,  etc. 

ft  court  6f  record, 2 

seal   262 

«6tistitution  o£   •  263 

appointment  of  commissioners •  263 

(tuomm *  263 

appointmei>t  of  clerk   266 

of  stenographer   266 

of  marshal *  266 

sessions  .  .   ,....,.,,,,.,..#{.., ^^^ 

w^en   must   view   premises  anected 268 

sheriff  tp  furnish  rooms 268 

attendance  of  shertflF  at   sessions 268 

fees  of  sheriff  for  attending  sessions 268 

expense  of  pfocuri^f  testimony  on   commission 272 

report  to  legislature . . , 271 

^hnddl  ret)ort  to  comptroller 273 

Bhftll  not  practice  taw  n6r  act  fts  referee 279 

salary   of  commissioners 279 

of  officers   2o0 

II.  Jurisdiction;  pkocedure;   DETS&MiNATioir. 

jurisdiction 264. 

fiotice  of  intention  to  make  claim 264,  270 

rules 265 

procedure 265 

attorney-general   to   reoresent   state . .  .^ , 270 

superintendent  of  public  works  to  assist  in  canal  claims....  270 

canal  claims  to  be  filed  with  superintendent 270 

compromise 270 

consolidation;   intervention,   etc 281 

substitution    of   parties 281 

may  order  additional  parties  brought  in 281 

summons  or  citation  to  additional   parties 281 

service  of  summons  or  citation 281 

power  to   render  Judgment  against  parties  summoned •  281 

rttoi-d  of  proeeeaings 271 

nev  trials   26.'5 

costs  not  to  be  taxed 274 

Judgments 269 

Interest  on  Judgments 269 

payment  of  judgments 269 

judgment  bars   further  claim  or  demand 269 

execution  on  Judgment 269 

lien  of  judgment  on  real  property 269 

docketing  judgments  of,   in  county  clerk's  office 2G» 

vacating  and  modifying  judgments 263 

III.   AWKALS   MOM. 

from  orders  and  jtldgttietits 275 

time  of  taking  appeal 276 

notice  of  appeal    276 

service  and  settlement  of  case 277 

practice 275 

questions  revie^^ble   • 27ri 

preference  of  appeals 278 

judgment •• •■•••  275 
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included  in  "  body  or  officer  "  on  review  by  certiorari 2146 

is  **  person  "  under  condemnation  law 3SS8 

service  of  mandamus  on 2070,  2071 

of  certiorari  on    2130 

action  by  people  against,  for  public  funds 1960-1976 

preference  of  action  by  people  against 789 

order  of  arrest  in  action  against 649 

attachment  in  action  against 637 

injunctions  against  boards  of  state  officers 605 

taxpayer's  action  against    1925 

may  administer  oaths  ^43 

issuance  of  subpoena  by 854 

recalcitrant  witnesses  before    856 

habeas  corpus  to  bring  up  person  to  testify  before 2009 

no  security  on  appeal  by  board  of  state  officern 1S13 

arbitrators  have  powers  of  boards  over  witnesses 2S70 

Body  Bxccntion. 

Sec  "  EXBCUTION,"  XIII. 
Bondii. 

See,  also,  "  Undkktaxings.*' 
I.  As  raoPEftTY  and  choses  in  action. 

attorney    not    to    purchase 73,   75,       76 

justice   or   constable   not   to   purchase 3187,  ftl38 

action  on   penal  bond 1915 

legal  effect  of  condition  of  penal   bond 1913 

jurisdiction    of    justice 28(S£ 

damages  for  breach  in  action  in  N.   Y.  city  court 316 

may    be    attached G48 

holder   to   certify    defendant's   interest   on    attachment GTjO 

sale    on   execution    when    attached 708 

levy  of  execution  on  government  and  corporate  bonds. .....   1411 

deemed  assets  in  hands  of  executors,  etc 2712 

II.  Form  and  sufficiency  in  actions  and  special  proceedings. 

form     812 

further     protection     for 8l:Ja 

to    be    acknowledged 810 

party   need   not   join    with    sureties 811 

one    surety    suHicient,    unless,    etc 811 

putting   in   fictitious   surety   punishable    as   contempt. 14 

ndelity  or    surety    comj)any    equivalent   to   two   sureties 811 

execution    of,    by    fidelity    or    surety   company 811 

justification  by    fidelity   or   surety   company 811 

affidavit    of    sureties    or    party 812 

approval   by   court   or   judge 812 

petition  by  surety  to  be  relieved 812 

accounting  by  principal  on  petition  of  surety  to  be  relieved.     812 
revocation    of    appointment    of    principal    for    failure    to    file 

new    bond    Ai2 

examination   of   sureties 8Kla 

when  several  sureties  may  justify  in  smaller  sum 813 

agi  eement   for   dei>osit  in  trust  company,  etc 8i:< 

to   be   filed 81ti 

not    affected    by    change    of    parties 81'> 

immaterial  variance  from  statutory  requisites  does  not  affect.     TSi 

amending   defects   in 73U 

not  impaired  by  removal  of  action   from  county  court 346 

by   claimant   on   attachment   in    justice's   court 29J2 

of  committee  of    lunatic,  on  petition  to  sell  realty SKtjl 

of   guardian   of   infant,    on   petition   to    sell   realty 2332 

III.  Actions  on  bonds  in  actions  and  special  proceedings. 

no  appeal  to  court  of  apix-als  from  judgment  of  affirmance  in 

action    on    individual    bond    on    appeal « •  •  • ^^* 

action  by  party  on  bond  tu  people  or  public  officer ^^^ 
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BoMds  -i--  Contliftved* 

III.  Actions  on  bonds  zn  actj— ■  as*  aneui,  HtocnMMV-^GMillmied. 

leave  to  sue  on  bond  for  boMfii  of  liti^mt 814 

jviisdidlMa  of  N.  Y.  cUy  court  «i  «eti0«s  «a  boodb  in  that 

court 316 

actiea  4Mi  faond  #f  claimant  on  jUaduBcat  ia  ittstice's  court.  2913 

2914 
action  on  bond  on  petition  to  Mtt  ccallgr-  ••  • 2863 

IV.  Of  ofticxals. 


^ 


..,..<;»»«.«..». 1890 

assignee  of  insolvent  debtor  deemed  officer , . . . .  1890 

on  assumption  of  pubHe  ofioe  • . . . .  1951 

clerk  of  court  ai  appeals 199 

of  depositaries  of  pablic  fuads 746 

guardiaa  ad  Utem  of  infant ^ 474-476 

in  partiiMB ^ 1536 

for  legacy  or  distributrvie  alMre 1820 

guardian  of  talaat  afiar  pMtitiaa 1581 

committee  of  incompetent 2387 

on  appHralaon   to  teU   real  property  «f  tniant  ar  incompe- 
tent  ; 2§61-2358 

of  receiver 716 

increasing  bond  of  receiver • J....     716 

V.  Actions  on  oFriouo.  bonds. 

TeceiverSy  trustees,  etc.,  appointed  lyy  court  aecmed  officers. .  1890 

assignee  of  insolvent  debtor  deemed  officer » . . . .  1890 

in  what  court  to  be  brought 1890 

arhea  demand  necessary • 1891 

application  for  leave,  «4r  parte 1892 

order  vacating  leave  on  aotioe 1892 

of  sheriff,  application  for  leave  to  sue  on 1^0 

order  granting  leave   IBBl 

where  to  be  biirughl 1881 

aobona  €or  other  defaults  not  affected  by  peadeaey. . . .  1882 
indorsement  on  cajecutiun  directina  suuner  of  collec- 

ttcn 1888 

surcbcB  may  plead  previous  naymenta,  etc.,  aa  defence.  1884 

ratable  dktnbntion  among  cmimaata  1885 

of  surro«;ate,  leave  to  ane  tq>on 1886 

eoatity  treasurer,  leave  to  ane  on,  for  6ulare  to  pay  mto/ntf. .  1887 

leave  to  sue  on  official  bonds  of  other  offioers 1888 

provisions  relating  to  sheriff  apply  to  otfier  ofieers 1889 

VI.  In  straaoGATK's  coubt. 
1.  Gineral  protntuuu, 

to  be  acknowledged  or  proved ......••..«.•.  JUM 

deposit  of  securities  tq  reduce  penalty ^96 

KaVility  of  sureties  for  money,  etc.,  leceived  in  another 

capacity 2596 

when  new  bond  may  be  m|uiied Jit7 

when  new  sureties  ma^  be  required 2597 

order  that  principal  give  new  bond 2598 

revocation  of  letters  for  failure  to  give  new  bond 2599 

application  by  sureties  to  be  released 2000 

release  of  old  sureties  on  giving  new  bond 2001 

action  on  bond 2607 

aocceasor  may  sue  on  bond  on  revocation  olf  letters 2608 

action  when  no  successor  appointed «• 2609 

aatiOB  not  barred  by  .commitment  for  contempt 2H6 
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VI.  In  nnaoaATB*!  ooumr  —  Continued. 
1.  General  provUiofU-^Coo/dnnni, 

proritions  applicable  to  executors,  etc,  ^pointed  before 
enactment MIO 

to  prevent  decree  when  property  wHhbeld  from  exeeutor, 
etc 2700,  tno 

on  payment  of  legacies 2721 

purchaser's  bond  on  sale  of  executory  contract  for  lands.  2780 


of  freeholder  appointed  to  eell  decedent's  realty 2T6T 

%  Of  gsreeutors  and  administrators, 

of  executor  on  objection  against  him 2888,  2645 

of  administrator  with  will  annexed 2645 

of  administrator 2664 

of  county  treasurer  as  public  administrator 2660 

of  temporary  administrator 2670 

of  depository  of  temporary  administrator 2678 

on  issuing  of  ancillanr  letters 2690 

surety  of  executor,  etc,  may  compel  aoeeuntinc 2727 

on  decree  for  sale  of  decedent's  realty. ,...,... 2769 

8.  Of  guardians. 

guardian  of  infant's  property 2881 

of  infant's  person 2881 

H>pointed  by  will  or  deed 2868,  2854 

4.  Of  tsstamsntary  trusttes. 

petition  for  security  • 2816 

form  of  bond • • 2S16 

surety  may  compel  accounting • 2808 


discovery  and  inspection,  see  "  Drscovnr.' 

production  compelled  only  by  order  or  subpoena  df§ees  tecum,,     86T 

of  forei^  corporation  are  presumptive  evidence 829 

admissibility  of  copy  of  books  of  foreign  corporation 980 

verification  of  copy  of  book  of  foreign  corporation 981 

general  provisions  for  discovery  applicable  to  surrogate's  court.  2538 

proceedings  to  compel  delivery  to  public  officer 2471a 

proceedings  to  obtain,  after  judgment  determining  title  to  office.  1962 

demand  for,  after  judgment  determininff  title  to  office 1951 

seizure  of  books  of  account  under  attachment 644 

restoration  on  vacating  or  discharging  attaehmcnt... 710 


• 


may  be  subject  of  arbitration   ••••••• ••• 

Breach  of  Peace. 

when  a  criminal  contempt    •...'•••. • 9 

Breacli  of  Promise  to  Marry. 

pleading  matter  in  mitigation  of  damages 506 

proof  in  mitigation  of  damages 636 

order  of  arrest  in  action  for   549 

claim  for  damages  not  assignable MIO 

attachment  not  to  issue 

fxcepted    from  justice's  jurisdiction 

of  Albany  city  court 

of  Troy  justice's   court    • 

lies 
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ol  officer,  by  juror  in  New  York  county 1122 

acceptance  of  hribe  from  juror  in  New  York  county 1123 

concealment  of   offer   to   take   bribe   from   juror  in   New   York 

county    1124 

to  induce  omission  of  juror's  name  in  Kings  county. 1158 

penalty  where  juror  accepts  bribe 1194 

BFldvea. 

damages  for  cutting  timber  for..... 1668 


order  of  arrest  in  action  for  funds  or  property  misapplied 549 

in  justice's  court 2895 

Broolclyii*  Jfnntieem*  Courts  in. 

appointment  of  interpreters 8121-3124 

designation  of  attendants 3125 

when  court  to  be  opened   3133 

removal  of  action  to  county  court 2934 

appeals  from  judgments  of 3068 

provisions  relating  to  justices'  courts  applicable. ,  3133 

Broome  C^mnty* 

jail  liberties  for 145 

BudlaJoy  Municipal  Conrt  of. 

is  not  a  court  of  record 8 

removal  of  action  on  answer  of  title 2963 

summary  proceedings  to  dispossess 2234 

discharge  from  imprisonment  on  execution 8038 

Bnrylns  Gronnda. 

exempt  from  execution  ...• ,,, ;,,,  logg 

designation  of,  as  exempt ri!I'.*!!J!!.'!!  ^6 

Br-iAws, 

of  municipal  corporations,  proof  of •••..••••.«,•,    841 


a 

Cnlendar. 


• 


may  be  ordered  printed ••••••••••..•••••.•..,,  19 

expense  of  printing  a  county  charge... . ,r!.!!!I**'J****"*"  20 

preparation  and  distribution   !...!.!!!! 977 

notes  of  issue  to  be  entered  on. !!!!!!!!!!!!!  977 

order  of  issues  on !.!!!!!!!!!!!'*'  978 

order  of  disposition  of  issues ,, V.V.VflTO*  ^79 

trial  terms  for  actions  on  contract,  etc .'.'.'.*. , .    .'  232 

classification  of  issues i . . . .   "  "  *  gjj 

preference  on,  see  **  Preference." 

contested  application  for  insolvent's  discharge  to  be  placed  on..  2167 

retention  of  place  on  amendment  of  pleading 723 

payment  of  sheriff's  calendar  fees !!!!!!  8807 
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Caamls. 

filing  of  claims  and  notices 

compromise  of  claim  against  state • 270 

officers  exempt  from  jury  service 100^,  1030 

Canada* 

wills  of  peraonal  prop«rty  executed  in SKll 

carriers. 

actions   against    , 1945 

undertaking  when  attachment  levied  on  goods  aboard  vesael...     QfiS 
connivance  to  prevent  levy  of  attachment  on  goods  aboard  ship.    063 

Case* 

judge  out  of  office  may  settle 25 

on  appeal  to  court  of  appeals  from  judgment  on  verdict  subject 

to  opinion  of  court   . . '. , 1330 

to  be  made  on  appeal  from  judgment  or  order  on  motion  for 

*  new   trial    997 

exceptions  may  be  stated  separately   997 

findings  on  facts  and  law  not  to  be  stated  when  they  appear  in 

decision   or   report    997 

contents   of    997 

rulings  and  remarks  of  trial  judge  not  to  be  altered 83 

not  required  on  motion  for  new  trial  before  trial  judge 996 

on  motion  for  new  trial  for  irreipularity  or  surprise 09S 

on  appeal  on  exceptions  to  decision  or  report 998 

appeal  from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled 999 

on  submission  of  controversy   1279,  12SQ 

making  and  settling  on  appeal  in  condemnation  proceedings SSiT 

statement  of  exception  in.  not  to  prejudice  motion  for  new  trial.  1006 

final  judgment  not  stayed  by  preparation  or  settlement  of 1003 

order  refusing  resettlement  is  appialable 1317 

necessary  to  review  facts  on  appeal  from  surrogate's  court 2STfi 

settlement  of  case  on  trial  before  surrogate 254!» 

requests  to  find  may  he  made  to  surroicate  on  settlement  of 2545 

on  appeal  after  jury  trial  in  New  York  county  of  proceedingti 

in  surrogate's  court  for  probate  of  will   2MT 

costs  tor  mnicins;  and  servine .v^l 

^  costs  for  making;  and  serving  amendments   .•£*?! 

stenographer  not  to  be  interested  in  preparing  or  prtntiniT K! 

Canae  of  Action. 

See  "Actions." 
joinder,  see  "  Pleadings." 
transfer  of,  see  "Assignment." 
statement  of,  in  pleadings,  see  "  Pleadings." 
uayava  Crnnmrr^  ^^. 

allowance  to  grand  and  trial  jurors 35M 

CciMet€*'rleiii. 

buryinR   ground  exempt  from  aicecution 1^ 

designation  of  exempt  burying  ground 1^ 

waiver  or   release  of  exemption •  •  •.* •  .  .  •  •   MOt 

Cenana.  ^. 

certificate  of  director  of  census  admissible  in  evidence »« 

Certlllcatefl. 

admissibility  as  evidence,  see  "Evidence/*  VIII. 
to   foreign    records,   etc.,    sec    **  Evidence/'    X. 
Certiorari. 

I.    To    INQtTlRE    INTO    DETENTION.  -^- 

a    state    writ V»i 

for   general    provisions,    see   **  Waits." 

1.  Application  for  vurit,                                     ,                                  ,^_,  . 

copy  of  mandate  for  detention  to  be  given.,.,....,.,.  «^  1 

penalty  for  refusing  copy  of  mandate  for  detention. ,,  •  JWa  1 

priaoners    entitled    to    writ • 2015  1 

k  iiro  ^ 
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Certiorari  —  ContiniteA* 

I.  To  INQUIRE  INTO  DETSNTtoir  •— Continu^ 

1.  AffHcaHtm  for  writ  —  Continued. 

not  enthled  when  det&ined  on  flnat  iudf  ment,  order,  etc.  S016 

when  detained  by  mandate  of  federal  courts 2016 

to  whom  application  to  be  made 2017 

application  to  be  by  petition. 2017 

essential  allegfations  of  petition 2019 

petition  to  be  verified 2019 

requisites  of  application  in  adjoining  county. 2018 

t.  The  writ  end  its  isiuanci, 

when  writ  must  issue »•••• 2020 

penalty  for  refusing  to  issue 2020 

may  issue  though  habeas  corpus  refused 20i4 

habeas  corpus  may  issue  notwithstanding  certiorari 2044 

to  issue  in  lieu  of^habeas  corpus  if  offence  not  bailable. . .  2041 

when  issued  without  application 2025 

form  of  writ 2022 

cannot  be  made  returnable  on  Sunday 2010 

may  be  issued  on  Sundsy 2015 

when  returnable  before  another  Judge 2023 

sot  to  be  disobeyed  for  defect  of  form 2024 

for  immaterial  error  in  prisoner's  name... 2024 

for  misnomer  of  person  to  whom  directed 2024 

8.  Service  and  return, 

service  of  wnt •..•«<•• «•.••••••«• 2008 

service  when  defendant  conceals  himself « ••*.«.••••...«.  2003 

may  be  served  on  Sunday. . . . « • * * .  2015 

fees  to  be  paid  o**  tendered.  «..«.*.«.••..*«.....•• 2006 

person  served  deemed  person  to  whom  writ  directed 2024 

person  served  to  malcc  return * 2005 

rcquidtes  of  return 2026 

commitment  for  disobedience  of  writ , « 2028 

proceedings  on  return  of  writ  in  lieu  of  habeaa  corpus. . .  2042 

4.  Production  of  Prisoner, 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner 2030 

precept  to  bring  up  prisoner  on  disobedience  to  writ 2029 

execution  of  warrant  to  bring  up  prisoner 2056 

return  on  warrant  to  bring  up  prisoner 20.56 

concealing  prisoner  to  avoid  writ 2052,  2053 

warrant  to  bring  up  prisoner  about  to  be  removed 2054 

warrant  to  arrest  for  unlawfully  confining 2055 

proceedings  on  warrant  to  arrest  for  unlawfully  confin- 
ing  2056,  2057 

%,  Remand,  discharge  and  allowance  of  bail. 

remand  of  prisoner  lawfully  detained 2032 

power  of  court  to  inquire  into  legality  of  mandate,  etc..  2034 

when  prisoner  under  civil  process  to  be  discharged 2033 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
order  for  discharge  not  to  be  made  without  notice  to  per- 
son interested 2038 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner * 2C88 

discharge  on   bail    when    irregularly   committed   on  crim- 
inal charge 2085 

fixing  and  allowinur  trail 2046 

Kv  wBom  bail  to  be  talcen I 2046 

diaakargt  of  prisoner  bailed < • 304T 
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Gertlor«rl  •—  Contlitved. 

L  To  XNQUXiB  INTO  DETiNTioN  —  Coxitinued. 

6b  Remand,  discharge  and  allowance  of  bail  —  Continued. 

writ^  of  discbarge  abolished *^^^ 

service  of  order  to  discharge 1M48 

enforcing  order  for  discharge 2048 

penalty  for  disobeying  order  for  discharge. 2049 

when  prisoner  discharged  may  be  re-imprisoned  for  same 

cause 2060 

penalty  for  illegally  re-committing  discharged  prisoner. . .  2061 
dismissal  if  prisoner  lawfully  detained  and  not  entitled  to 

bail  204S 

6L  Appeal*. 

what  orders  are  appealable 2068 

when  people  may  appeal 2060 

discharge  on  bail  pending  appeal  by  people 2068 

admitting  to  bail  pending  prisoner's  appeal 2060 

recognizance    pending    appeal    by    pnaoncr    to    appellate 

division 20$t 

by  prisoner  to  court  of  appeals • 2062 

valid  for  adjourned  terms 2064 

custody  of  prisoner  pending  appeal  and  before  admission 
to    bail 2063 

IL   To  SXVIXW    DBTEKMINATION    OP   ZMPEaXOR   TRXBUKAL. 

a  state  writ 1901 

may  be  styled  writ  of  review 1991 

for  general  provisions,  see  **  Writs." 

special  statutory  provisions  excepted 2147 

applies  to  civil  cases  only  and  criminal  contempts 2148 

1.  When  issued. 

when  writ  may  issue 2120 

'*  determination  **    defined 2146 

••body  or  officer"  defined 2146 

may  issue  to  officer  after  expiration  of  term 2196 

not  to  issu«>  when  appeal  lies. 2122 

not  to  issue  to  review  decision  of  civil  action  by  court  of 

record    , 2121 

not  to  issue  to  review  determination  which  ia  not  final...  2122 

not  to  issue  when  rehearing  may  be  had 2122 

to  issue  only  out  of  supreme  court,  except,  etc 2123 

when  to  issue  from  court  exercising  appellate  jurisdiction. 2124 
to  be  issued  only  within  four  months  of  determination...  212S 

extension  of  time  for  disability  of  relator 2126 

stay  of  iirocecdings  pending,  obtained  only  by  order 21S1 

undertaking  to  procure  stay  of  proceedings 2181 

9L  Application  for  Xffrit, 

how  application  for  writ  made 2127 

to  what  court  made 2127 

granting  or  refusal  discretionary 2127 

notice  of  application 2128 

service  of  notice • 2128 

9.  The  writ;  seri'ice  of  writ. 

when    and   where   returnable •••••••••• 218S 

to  whom   writ   directed ••••• 2129 

mode  of  service  of  writ • • 2189 

fees  to  be  paid  or  tendered ••••••••••••••••••• 
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H.  Td  Bivnw  DnaxivATioH  or  ikveuok  tsziUHAi  —  OootlinMA* 

4>  Tkt  return, 

person  termed  to  make  retam..... ••••••  2006 

extcnison  of  time  to  make  return.  .•••••••••• •••••  2188 

how  return  made •.•••  2134 

further  return  may  be  directed • 2136 

affidayitB  to  supplement  return 2130 

fees  for  making  return 2136. 

proceedings  when  defendant  dead,  absent  or  incompetent.  2130 

penalty  for  omission  to  make  return 2186 

officer  failing  to  make  may  be  punished  after  expiration 
of  term 2180 

6b  Hearing  and  determination, 

Sovemed  by  rules  applicable  to  actions.. 2188 
rin^ng  in  third  persons 2187 

hearing  upon  return 2188 

notice  of  hearing 2188 

when  defendant  dead,  absent  or  incompetent 2130 

what  questions  may  be  reviewed 2140 

final    order 2141 

awarding  and  enforcing  restitution 2142 

entry  and  enrollment  of  6ttal  order 2144 

effect  of  enrollment  of  final  order ...•• 2146 

costs  discretionary  2118 

award  of  costs  by  final  order 2143 

additional  allowance  on  review  of  assessment  for  taxation .  3258 

ClUilleBve. 

See  "  JuaoBS  and  Juby.** 

CkABaperty. 

champertous  actions  by  attorneys 78*76 

grantee  of  lands  held  adversely  may  sue  in  name  of  grantor. .  • .  1601 
costs  in  ejectment  by  grantee  suing  by  grantor ••• 1601 

Chattel  Mortfrsise. 

action  to  foreclose;  see  "  FoBBClonnB." 

Chmttela. 

action  to  recover,  see  "  Rbplsvin." 

to  foreclose  lien  on,  see  **  Fokbclosubx." 

to  recover  chattel  distrained,  triable  where  cause  arose. . .    088 

Cklldrea. 

See  "  Bastabdt;"'  "  Dbcbdents'  Estates;  "  "  Dxstbxbution  ;  " 
"  Divobcb;  "  "  Legitimacy." 

not  subject  to  action  to  annul  corporation 1804 

to  judicial  supervision 1804 

to  action  to  dissolve  corporation   1804 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions   2481 


Citation. 

See  "  Subbogatb's  Coubt/'  VII. 

Cities. 

See,  also,  "  Municipal  Cobporations." 

excepted  from  judicial  supervision 1804 

not  subject  to  action  to  dissolve  corporation 1804 

to  action  to  annul  corporation •  1804 
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OoKdemiiAtioii  liaur  —  Contlmied. 

n.  Pkocxedings  bbvorx  coMMXssiONKfts;  AWAKD  — Contiimed. 

report  of  commissioners • 

confirmation  of  report 3S71 

re-hearing  on  setting  aside  report 8871 

fees  and  expenses  of  commissioners 8870 

additional  compensation  in  New  York  and  Kings 8870 

III.  Enforcing  judgment  and  award. 

compensation  may  be  paid  into  court 8871, 

surrender  of  possession   .....•• 3878 

writ  of  assistance  to  enforce  delivery  of  possession 8873 

final  order  to  be  attached  to  judgment-rofl 8872 

compensation  and  costs  to  be  docketed  as  judgments. 8873 

collection  of  compensation  and  costs S^TS 

execution  for  compensation  and  costs » •  8878 

determination  of  conflicting  claims  to  compensation 8878 

abandonment  and  discontinuance  of  proceeding 8874 

IV.  Appeals. 

from  final  orders 8875 

case  and  exceptions  on  appeal 8867 

review  of  judgrment  on  appeal  from  final  order.  • 887ft 

stipulation  by  defendant  not  to  disturb  plaintiff's  possession. .  887g 

stay  on  appeal 8876 

appeal  by  plaintiff  from  judgment  for  defendant •  •  • . .  8876 

order  for  new  appraisal  on  appeal 8877 

new  appraisal  on  appeal  is  final •.... 8877 

enforcing  award  on  new  appraisal .••••  8377 

V,  Costs. 

when  awarded  to  defendant ••••• 8360 

when  awarded  to  owners 8872 

additional  allowance  to  owners 8372 

of  p^cneral  or  special  guardian,  etc •  8872 

againct  defendant  on  trial  of  issues 8372 

when  compensation  doe^  not  exceed  $50 • 8870 

on  appeal  by  plaintiff  from  judgment  for  defendant 8876 

Conditions. 

precedent,  how  pleaded  ••• 

when  proof  of  performance  necessary •• •••• 

Confession. 

of  judgment,  see  "  Judgment.** 

confidential  communications   ••••^•••••••••••••« 

not  sufficient  proof  for  annulment  of  marriage • 1758 

Consideration. 

seal  presumptive  evidence  of • • 810 

Consolidation. 

what  actions  may  be  consolidated. 817 

actions  in  different  courts •....•.••.••••.•••.•  818 

ori^nal  and  cross  actions 700 

actions  against  joint  and  several  debtors ••.... •  819 

actions  by  people  against  different  defendants .••..•••...  1968 

actions  to  foreclose  mechanics'  liens 8^1 

proceedings  for  accounting  by  executor • •  2727 

by  testamentary  trustee   •.•••••••••••••••.  '^"-'^ 

claims  in  court  of  claims ••• •< 
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City  Court  of  New  York  —  Contlnned. 

III.  JUftiSDiCTiON  —  Continued. 

leave  to  sue  on  bonds  given  in 814 

in  replevin  jurisdiction  is  limited  to  $2,000 816 

no    admiralty   or    maritime    jurisdiction 817 

actions   for  services  and  torts  on  vessels 817 

cannot    naturalize     . .  • 818 

removal  of   action  to  supreme   court 319,  319a 

who    are    deemed    residents .....,.,«....  3160 

confession    of    judgment 1275 

submission  of  controversy  to  general   term « . . . .  1281 

supplementary    proceedings l£434 

summary  proceedings  to  recover  possession  of  real  property. .  2234 

power   to   relieve   trom    imprisonment '^V^ 

seizure    of   chattel    subject   to   lien 1738 

removal  of  actions   from   municipal  court 8216 

IV.  Execution  of  mandatu. 

to  be  executed  within  city,  except,  etc..... 338 

execution  may  issue  to  sheriff  of  any  county 838 

subpcEoa  may  be  served  in  adjoining  counties 338 

warrant  to  apprehend  witness  may  be  executed  in  contiguous 

counties 338 

order  to  perform  act  mav  be  served  within   stale 338 

orders  in  contempt  may  •  oe  executed  within  state. .........  338 

executions   to   be   executed   by   sheriff , . .  339 

provisional   remedies  to   be   executed   by   sheriff 339 

certain  mandates  may  be  executed  by  ^eriff  or  marshal....  389 

V.  Summons;  pleaozngs. 

summons 3165 

short     summons .^ 3165 

long    summons    against    non-resident 3165 

order  for  service  of  summons  without  city  or  publication ....  3170 

time  of  service  of   pleadings 3166 

time   of   defendant   under   arresc   to   answer §^^ 

coimterclaims     al74 

VI.    TWALS,  STC. 

compulsory    '^efejrences    in # 10i3,  81iO 

time    for   service    of   notices 3161 

application     for     preference ^^ 

filing    note    of    issue 3162 

non*resident  plaintiff  to  |pve  security  for  costs 8268,  3269 

commission    to    take    testimony 3171 

reference  of  i^uestions  arising  on   motion 3172 

filing  of  decisiion  on  trial  by  court ».  8173 

demand  for  spjecial  decision  stating  findings  of  fact  and  law.  3173 

remitting    portion    of    verdict 3176 

proof  of  paper  by  stipulation,  which  is  required  t«  be  c«r> 
tified     31G4a 

VII.  Judgment. 

at^plication    to    vacate*  • • « 319b 

VIII.  Appeals. 

from   final  or  interlocutory  judgment. 3188 

from  order   or   interlocutory  judgment 3189 

by   whom   appeal   heard 1344 

time    to    appeal 3190 

hearing     «1»0 

supreme   court   may   review   exercise   of   discretion..... 3189 

stipulation    for    judgment    absolute    on    atfirraance    of    order 

granting    new    trial 3191 

when   appeal   may  be  taken   to  appellate   division. ...... .4. .  3191 

practice  and  proceedings  on  appeal   to  appellate   division....  3192 

time   to   appeal    to   appellate   division 3193 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3194 

enforcing   determination   of   appellate   court 3194 

discharge  of  levy  of  execution   pending  appeal 1311 

costs     3251 

derVs   fees   for   certifying  tpapers 3194a 

■tiDulation  waivinic  certification   of   capers 3194a 
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City  Court   of  Neiir  York  —  Continued. 

IX.  Pkovibxonal  remedies;  execution,  etc. 

payment   of   money    into    court • 3164 

proof    necessary    to   obtain    attachment % 3100 

notice  of  non-acceptance  of  bail 3108 

notice  of  justification  of  bail  on  arrest 3108 

sale  of  perishable  property  levied  on 1375 

X.  Maxikb  causes. 

ordinary  action  may  be  brought  for  like  cause 3187 

order    of    arrest 8177 

rules    regulating    arrest. 3177 

contents    of   order    of    arrest 3178 

service  of  summons  and  order  of  arrest 3179 

execution    of    order    317tf 

bail  or  deposit  before  return 3180,  3181 

bail   or   deposit   after   return 3182 

custody  of   defendant 3183 

return    of    sheriff 3184 

appearance   and   proceedings   after   return 3185 

pleadings  may  be  oral  or  written 3185 

demand    for    jury    trial ."^ 3185 

trial    3186 

preference    of 3X86 

XL  Costs. 

security  may  be  required  from  non-residents  of  city....  3268^270 

notice    of   exception    to    sureties 3168 

notice  of  justihcation 3108 

when   several   actions   brought   on   same   instrument.... 3231 

when  recovery  under  $250 3228 

terms   fees    3251 

upon  adjournment  of  trial 3256 

section  S301  relative  to  clerk's  fees  not  applicable 3300 

XII.  Records. 

destruction    of    useless    records 338a 

City  Court  of  Iionlcera. 

See  "  YoNKEts  City  Court." 

Civil  AcUona. 

defined 3337 

onl^   one   form   of 3339 

civil    and    criminal    remedies   not    merged 1889 

ClalBi  to  Real  Property^  Actiou  to  Deteraaine* 

See  "  Real  Property." 

ClaimMy  Bosird  of. 

Sec  **  Board  or  Claims." 

Class. 

persona  of,  as  defendants  in  partition 1538 

Clervymen. 

not  to  disclose  confessions.. 833 

exempt    from    jury    service 1060»  1061,  1127 

proof    of    exemption    106S^  1128 

Clerks  of  Court. 

See,  also,  "  County  Clbsks." 
I.  Appointment;  compensation. 

'♦clerk"     defined     8343 

appointment  of   clerk   of   appellate   division 89,    221 

of    special    deputy    clerk 89,     221 

of  New    York    city    court 32S-:{31 

f  court    of    claims 2(S0 

of  clerk   of   surrogate's   court 25011 

of  clerks   in   surrogates'    offices 2308 
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Clei^a   of   Coart  —  Contlnned. 

I.  Apyoxntmsnt;  compensation  —  Continued. 

surrogate  liable  for  clerk's  acts <- .» 

to  perform  duties  without  reward  except  as  expressly  allowed.  ^^ 

of  court  of  appeals  to  account  for  fees ^»3 

to  make  searches  for  state  officers  without  fee 8290 

fees  of Raw.  ^06 

in  civil  actions   3801 

on  naturalization 8803 

of  clerk  of  N.  Y.  dty  court 3164a 

1L  PowiBS  AND  Dunn. 

misconduct  punishable  as  civil  contempt 14 

not  to  practice  in  his  own  court. 61 

not  to  be  appointed  referee,  etc.,  in  New  York 90 

disqualified  as  trial  juror 1209 

not  required  to  attend  trials  at  chambers 289 

power  to  adjourn  term  of  court 85,  86 

may  take  oaths  and  affidavits 842 

must  act  as  guardian  ad  litem  when  appointed 472 

to  make  and  certify  searches 961 

to  open  deposition  taken  on  commission 004.  006,  907 

transmitting  papers  on  change  of  place  of  trial 988 

entry  of  judgment  b^  default  by 1212,  1218 

to  record  judgments  in  judgment  book 1236 

entry  on  docket  when  joint  debtor  not  served .^. ...... .  1906 

entry  of  satisfaction  of  judgment  against  joint  debtor 1943 

to  make  schedule  of  fines 2298 

to  issue  warrant  to  collect  fines 2294,  2286 

to    tax    costs 8262 

dut^  in  taxing  costs : . . . .  8266 

review  of  taxation 8265 

clerk  of  local  courts  of  Hudson,  Utica  and  Oswego  to  deliver 

tx>oks  to  county  clerk 3108 

clerks  of  judges  not  to  act  as  referee,  commissioner,  etc 1024 

Of  surrogate's  court. 

powers    2509.  2510 

not  to  act  as  appraiser,  attorney,  etc 2509 

to  furnish  transcript  of  decree 2553 

may  issue  execution  to  enforce  decree 2554 

Of  Justice  of  the  peace. 

not  to  act  as  attorney  before  justice. ••., -• 288( 

in.   SnVICS   ON,   AMD  yXLINO   PAPBtS  WITH. 

writ  or  process  to  be  filed  with,  when  returned 28 

bond  or  undertaking  to  be  filed  with 816 

to  indorse  and  file  deposition 906 

filing  and  indorsing  judgment-roll 1237-1239 

sotice  of  pendencv  of  foreclosure  action 1631* 

when  copies  certified  by,  are  evidence 933 

Of  Justice  of  the  peace. 

service  of  notice  of  appeal  on 8047 

service  of  undertaking  on  appeal  on 8050 

senrice  of  notice  of  appeal  on  clerk  of  appellate  court....  3046 

ftling  undertaking  with  clerk  of  appellate  court ••.,  tOfit 
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Contempt  of  Court  —  ContlnvoA. 

III.  Proceedings  to  pumzsh  contbmpts,  etc. —  Continued. 

3.  Commitment  or  fine  —  Continued. 

commitment   until  offender  has  performed  act  aod  paid 

fine «••;■•• 

length  of  imprisonment  where  offender  not  reqtrTed  to 

perform  act 2285 

on  commitment  for  non-payment  of  alimony • Ill 

oommitment  for  violation  of  order  restraining  waste  of 

realty  sold  on  execution 1444 

discbarge  on  undertaking 1446 

Srisoner  to  be  confined 157 
amages  for  escape 157 

release  on  inability  to  perform  or  pay  discretionary  with 

court 2286 

iranishment  for  contempt  does  not  bar  indictment 2287 

issuance  of  new  warrant  on  failure  of  accused  to  app*4r 

after  giving  undertaking 2288 

county  court  cannot  remit  fine .     851 

orders  of  N.  Y.  city  court  may  be  executed  within  state  •     338 

4.  Action  on  undertaking, 

order  for  prosecution  on  failure  of  accused  to  appear. . .     2288 

when  party  aggrieved  may  prosecute 2280 

damages  recoverable  by  party  aggrieved 2289 

order  for  prosecution  by  attorney-general  or  district  attor-  

ney. SQ90 

damages  of  party  aggrieved  may  be  paid  out  of  recovery 

by  people 2200 

liability  of  sheriff  for  insufficiency  of  sureties 2201 

CoBtlttflTent  Estates. 

holders  of,  necessary  parties  in  partition 158| 

when  ve&ted  in  trustee  for  insolvent  debtor 2177 

sale  of  contingent  interest  of  infant 23^ 

persons  of  class  aa  defendants  in  partition • 1538 


Contlnvanoo* 

See,  also,  "Abatebcemt  and  Revival;"  "  ADjoutHUEKT;  •' 
'*  Assignment;  "  "  Paeties." 

by  one  judge  of  proceedings  begun  before  another  in  New  York,  26 

of  term  of  court  to  another  place 41 

of  special  proceeding  on  death,  etc.,  of  judge. . . «. 52 

of  action  after  transfer  of  interest 756 

after  death  of  sole  party 757 


Contract. 


See,  also,  **  Spscifzc  Peepoeicancb;  '*  "  Vendok  and  Ptm- 


chasee." 


no  imprisonment  for  money  due  on .' 16 

limitation  of  actions  on 382 

judgment  by  default  in  actions  on 420 

person  making  for  benefit  of  another  is  trustee  of  express  trust.  449 

joinder  of  causes  of  action  on. 484 

counterclaims  in  actions    ', 801 

warrant  of  attachment  in  action  for  breach 636 

cause  of  action  on,  may  be  attached 648 

offer  to  liquidate  damages  for  breach  conditionally 786 

refusal  of  offer  to  liquidate  damages 786 

costs  on  refusal  of  offer TS7 

interpleader  in  actions  on  820 

joinder  of  claimants  on  motion  of  defendant 8S0 

interest  in  contract  for  land  may  be  reached  by  judgment  cred-    

itor's  action ^ 1874»  1876 
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« 

Comtraet  —  Contlnned. 

action  to  compel  conveyance  by  lunatic,  infant,  etc 2345 

sale  of  interest  in  contract  for  lands  to  pay  decedent's  debts..  2779 

reservation  of  trial  terms  for  actions  on 232 

Actions  for  breach  in  justices'  courts, 

jurisdiction 2862 

warrant    of    attachment 2906 

neglect  to  counterclaim   damages  bars   action 2047,  2048 

Contractor. 

defined     3398 

Contribution. 

between  defendants  wben  realty  of  one  sold  on  execution ....  1481 

when   part   owner   of   property   redeems..* 1482 

order  of,   on  sale  of  realty  on  execution 14S3 

enforcing  bv   original   judgment  after  sale   on   execution. 14^4 

preserving   lien    of   original   judgment 148Q 

entry  on  docket  to  preserve  lien  of  original  judgment 1480 

Contribntory  Bfeirliffence* 

trial   and   burden  of   proof  of • • 841b 

Controversy,   SnbmlMiiion   of. 

Sec  "  Submission  of  Comtbovessy." 

Converalon. 

limitations  of  actions  against  executors,  etc S83 

order  of  arrest  in  action  for 549 

in  justice's  court 2895 

Warrant  of  attachment  in  action  for 635 

in  justice's  court 2905 

action  by  people  for  conversion  of  public  funds 1909-1975 

ConTeyance. 

subpccna  duces  tecum  to  produce  records 8G6 

deeds  acknowledged  or  proved  admissible  in  evidence 9.35 

record,  or  certified  copy,  admissible  in  evidence 9't5 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive.     930 
conveyances  proved  on  oath  of  interested  or  incompetent  witness 

not    admissible    936 

of  land  without  the  state  admissible  in  evidence,  when,  etc 940 

exemiilification  of  record  without  the  state  admissible  in  evidence     9-17 

of  real  property  by  sheriff  under  order  of  court 71S 

by  sheriflF  on  sale  by  direction  in  judgment.... 1242 

on  judicial  sale,  to  state  name  of  person  whose  interest  sold. . . .  1244 
sheriff's  deed  on  sale  of  realty  on  execution 1471 

relates  b.ick  to  time  of  sale ^"^t^ 

on  death  of  coroner  who  made  sale  on  execution 1478 

effect  of  conveyance  on  sale  under  foreclosure 1^*3^ 

conveyance  of  property  of  infant  or  incompetent 2358 

not  necessary  on  sale  under  foreclosure  by  advertisement 2400 

by  corporation  void  after  petition  for  voluntary  dissolution....  2430 

on  sale  of  real  property  to  pay  decedent's  debts 2770-2778 

I 
Co-operative  Inanrnnce  Companleti. 

change  of  name 2411,  2413,  2414 

CopyrlKbt. 

of  supreme  court  reports 249 

Coroner. 

punishment  of  Tni««ronc1nct , 14 

not  to  practice  a*?  nttorncy 02 

powers  w  hen  shrriff  i«5  party  to  acti(>n 172 

any  one  of  cori>ncr«  iray  act •.... 173 


INDBX. 

Coroner  —  Contlnuod 

arrest  of   sheriff  b;]r    174 

county  treasurer  ot  Erie  county  to  exercise  powers,  etc l&la 

how  sheriff  confined 171^ 

place  of  confinement  of  sheriff  deemed  a  jail   176 

sheriff  entitled  to  jail  liberties  on  giving  bond 177 

liability  for  escape  of  sheriff 177 

may  prosecute  undertaking  of  sheriff  for  liberties 178 

duties  when  sheriff  is  plaintiff 179.  180 

liability  for   escape  of  prisoner ISl 

duties,  etc.,  of  incoming  and  outgoing  coroners   188 

limitation  of  action  for  non-payment  of  money  collected 363 

for  official  acts  or  omissions  385 

amendment   of   returns    725 

execution  to  be  directed  to,  when  sheriff  a  party 1362 

redemption  of  realty  aold  by  coroner  on  execution , 1477 

conveyance  of  realty  sold  on  execution  after  death  of  coroner. .  1478 

fees 8810 

to  be  taxed  on  demand • 8387 

Cor  porfttion  ■• 

for  municipal  corporations,  see  "  MuiriciraL  CoBfoBATlcmft.'* 

I.  In    general;    MISCELLANEOtlS   paovistoNS. 

"  domestic  corporation  "  defined 3MS 

included  in  term  **  person  "  in  condemnation  law 3SS8 

included  in  "  body  or  officer"  in  provisions  as  to  certiorari..  2146 

may  be  fined  for  contempt 2384 

consent  of,  to  discharge  of  insolvent  debtor 2154 

limitation  of  actions  for  penalties  against  directors  and  stock- 
holders   of    moneyed    corporations 384 

stock  may  be   attached 617 

notice  of  levy  of  attachment  on 618 

to  furnish  certificate  of  defendant's  interest  when  stock  at- 
tached      6B0 

sale  of  attached   stock ..••.••.••         708 

stock  deemed  assets  in  hands  of  executors,  etc 2712 

taking  deposition  of  officers  or  directors 872 

production  of  books  and  papers  on  taking  of  deposition 9n 

subpoena  duces  tecum  to  produce  books  or  papers 

service  of  subpcena  duces  tecum 

subordinate    officer    or    employee   may    produce    on    subpcena 

duces  tecum 

procuring   personal   attendance  of  officer  on   subpoena    duces 

tecum 

examination   under    supplementary   proceedings   against   judg- 
ment   debtor 2441 

service  of  order  in  supplementary  proceedings 2419 

corporations   prohibited    from    unlawfully    engaging   in    busi- 
ness of  conducting  litigation 77 

II.  PkOCEEDINGS  to  CHANGS   NAME. 

may   petition   for   change , ••......•  2410 

certificate  that  proposed  change  not  in  conflict  with  other  cor- 
porations     , 2411 

contents   of  petition 2412 

notice  of  application ,  241S 

petition,   etc.,   to  be  filed  with  secretary  of  state 2413 

reservation  of  proposed  new  name  by  secretary  of  state 2413 

order   authorizing 2414 

order  to  be  entered  and  papers  filed 2414 

publication  of  order , 2414 

affidavit  of  publication  to  be  filed  and  recorded 2415 

when   change   to   take    effect 2415 

new  name  may  be  substituted  in  pending  action  or  proceed- 
ing     2416 

pending  actions  or  proceedings  not  affected 2416 

county  clerk  to  rei)ort  changes  of  name  to  state  officers 2417 

changes  to  be  published  annually  in  session  laws 241T 
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Oorporatloas  —  Continued. 

III.  Actions  by  and  agaxjist. 

1.  Jurisdiction, 

of  New  York  dty  umxt Slff 

of  county  court ;   residence 841 

•I  city  oourt  of  Yonkers 8203     . 

of  justices'  courts 3S85,  2809,  2879.    ^ 

2.  What  mcHong  He. 

by  creditor  or  officer  to  suspend  or  remove  officer. .  1781,  1782 
director  or  officer  to  be  suspended  or  removed  only  In 

action  by  attorney-general 181 1 

by  judgment  creditors  for  se<|Mestfati<iH  of  property 1784 

judgment  creditor's  action  does  not  Ke  against 1879 

supplementary  proceedings  cannot  be  had  on   judgment 

against 2433 

provisions  relating  to  actions  to  determine  ekim  to  real 

property  apply. 1650 

8.  Service  of  process. 

attempt  to  commence  action  to  interrupt  statute  of  ffmita* 

tions 399 

summons 481 

by  publication    438 

in    justice's    court    2879 

injunction  order 610 

alternative  mandamus   2071 

precept  in  summary  proceedings  to  recover  poasession  of 

real  property   2240 

citation  from  surrogate's  court 2520 

by  publication 2522 

4.  Pleading;  evidence,  etc, 

when  misnomer  waived 1777 

allegation  of  incorporation  in  complaint 1775 

when  proof  of  corporate  existence  necessary 1776 

verification  of  pleadings 525 

admissions  by  members  as  evidence  against... 839 

stockholder  not  to  act  aa  juror 1180 

(k  Actions  on  hUh,  notes,  etc. 

preference  ot  actions  on  notes  and  bills  of 701 

against  corporations  issuing  bank  notes,  etc 791 

bnis  and   notes  of  moneyed  corporations  excepted   from 

statute  of   limitations. 393 

extension  of  time  to  answer  or  demur  granted  only  on 

notice 1778 

order  for  trial  to  be  served  with  pleading 1778 

6b  Receivers;  provisional  remedies, 

in  what  caaes  receiver  may  be  appointed 1810 

notice  of  application  for  appointment  of  receiver 181J 

order  of  arrest  in  action  against  agent  for   funds  mis- 
applied       549 

damages  sustained  by  order  of  injunction  against  officer. .     624 
injunction  order  suspendii^  btisiness  to  be  made  only  on 

notice f  1809 

order    restraining    director    or    officer    from    performing 

duties  to  be  made  only  on  notice.  • « •.••.•,..,.•  1809 

1101 
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Complaint  —  Continved. 

II.  Iw  SPECIFIC  ACTIONS — Contiiitied. 

Foreclosure. 

to  state  whether  another  action  brought  on  debt...l...   1629 
when   state   party   defendant 1G27 

Partition. 

to   allege  non-appointment    executor,    etc.,  of    deceased 

owner ^...  1538 

property  to  be  deacribed  with  common  certainty 1542 

to   state   interests   of    parties 1542 

when   state   party   defendant «•...  1594 

Action  to  determine  claim  to  realty, 

necessary  allegations. • 1639 

Replevin, 

allegation  of  title 1720 

allegation  of  wrongful  taking  or  detention 1721 

depreciation  of  chattel  by  defendant .•••.••.. •••»  1722 

Separation, 

misconduct  of  defendant • ••••••••••.•«••  U64 

By  and  against  corporations. 

allegation   of  incorporation •••••.••••  1770 

misnomer •••••.••  1777 

Against  esecutort  and  adnUnietrators. 

joinder  of  personal  and  representative  cauaea ••••••  1815 

Creditor's  action  against  heirs,  etc,  of  decedent, 

description  of  lands. ••...••.•••.••••  1851 

To  charge  joint  debtors. 

essential  allegfttiotu 10S8 

Mandamus. 

rules  apply  to  alternative  mandamus 2076 

joinder  of  grievances  in  alternative  mandamus 2076 

III.    FlLXNO  AND  SERVXCB  OV. 

when  service  may  be  made  on  Sunday 6 

in  N.  Y.  municipal  courts 8207,  8208 

in  Albany  city  court 8207,  3208 

in  Troy  justice's  court 8207,  3208 

may  be  served  with  summons 419 

demand  for  service  of  copy 479 

service  of  copy  on  demand , 479 

time  of  service  in  N".  Y.  city  court 8168 

time  for  service  of  supplemental  not  to  be  extended 784 

dismissal  for  failure  to  serve  copy 480 

to  be  filed  on  service  of  summons  by  publication •«    442 


IV.  DxMuaasK  to.       See  "  Dkmurrek.*' 

V.  Dismissal;  entry  of  judgment. 

dismissal  for  disobedience  to  order  for  discovery  of  books,  etc.  806 

for  neglect  to  serve  some  of  defendants 821 

for  neglect  to  proceed 822 

plaintiff  cannot  submit  to  non-suit  after  jury  retires 1182 

cnlry  of  judgment  by  default  on  verified  complaint 1213 

judgment  for  part  of  claim  admitted 511 

upon  admitting  counterclaim  for  less  than  demand....  512 

1182 


INDEX 

cottt  upon  settlement  of  action •••••• ••••••  KM 

lien  of  BttomeT  not  affected  h}r • • •••••       "■'*■ 

defendant's  offer  to  compromise • 788 

proceedings  on  defendanrs  offer  to  compromise 788 

costs  on  rejection  of  defendant's  o£fer 738 

rejected  offer  not  admissible  in  evidence 788,     739 

proceedings  on  plaintiff's  offer  to  compromise  counterclaim 730 

costs  on  plaintiff's  offer  to  compromise 780 

subscription  of  offer  and  acceptance ■<• 740 

entry  of  judgment  on  death  of  party  after  offer  of  judgment. . .     763 

offer  of  judgment  in  justice's  court 2892 

on  apx>eal  from  justice's  court 8070,  8072 

of  penalty  or  forfeiture  by  common  informer •1894 

separate  composition  with  joint  debtor  does  not  release  others. . .  1942 
flchta   of   co-debtors   not  affected   by   composition   with   joint 

debtor    1044 

of  claims  against  decedent's  estates 2719 

against  state  on  account  of  cana!s 270 

Oomptroller  of  State. 

to  supervise  administration  of  funds  paid  into  court 744 

to   institute   proceedings   to   enforce   judgments,   etc.,   for   pay- 
ment  into   court 744 

may    examine    books    of   banks   relating    to    moneys    paid   into 

court 744a 

to  designate  depositories  of  court  funds 746 

annual  report  of  clerk  of  court  of  claims 273 

officers  to  make  searches  for,  without  fee 3200 

OoBdemnatlon  Lott* 

proceedings  by  state  to  acquire  property,  see  "AasusMsirT  of 
Damages." 

short  title 8857 

repealing  clause , , 338«S 

when  law  takes  effect 3384 

definitions 3358 

proceedings  to  be  taken  as  prescribed  by  Code 3350 

power  of  court  to  make  necessary  orders 8382 

I.  Pbtxtion;  heaexng  and  judgment. 

practice 33g2 

written  offer  to  purchase 3372 

acceptance  of  offer  to  purchase 8872 

temporary  possession  of  plaintiff  pending  proceedings 3380 

security  to  continue  possession  oz  plaintiff 3379 

notice  of  pendency  of  action 3381 

designation   of  parties 33J)8 

contents  of  petition 3.*?60 

notice  of  presentment  of  petition 3.301 

service  of  peU.ion  and  notice 3861,  .S362 

appearance  of  infant,  lunatic,  idiot,  or  habitual  drunkard...;  33G3 
appointment  of  guardian  ad  litem  for  infant  or  incompetent.  ..  3363 

for  defendant  not  personally  served 8868 

appearance  in  person  or  by  attorney 3364 

service  of  notices  and  papers  after  appearance 3364 

contents  of  answer 3.365 

verification  of  petition  and  answer 8866 

trial  of  issues 3307 

reference  of  issues .3.367 

decision 3367 

mistakes,  omissions  and  irregularities 721-780,  3368 

jttdcmcnt .•••.•••, ASOt 

limit  of  impnsonment Ill 

disobedience   to  order  in   supplementary  proceeding 24r)7 

Bonrpavment  of  costs  by  transferee  of  cause  of  action...  3247 

awarded  by  final  order  on  state  writ 2U07 

^               ^o  punishment   for  non-payment  of  interlocutory  costs...  15 

proceedings  to  collect  motion  costs  do  not  relieve  from..  779 

sower  of  referee  to  punish  witness  for 1018 

oisobedienc-.  to  subpoena  is 853,  874 


INDEX. 

CMimdemiiAtfloii  Ijairr  —  Gontlniied* 

II.  PsocxsDiNGS  BBvoitB  coMMissxovits;  A wAiD  — •  Cofitliraed. 

report  of  commissioners 

confirmation  of  report 8871 

re-faearing  on  setting  aside  report • 8871 

fees  and  expenses  of  commissioners 8870 

additional  compensation  in  New  York  and  Kings 8870 

III.  Enfokcinc  judgment  and  awasd. 

compensation  may  be  paid  into  court....  ..•• •  8871 

surrender  of  possession •• •  8378 

writ  of  assistance  to  enforce  delivery  of  possession. 8878 

final  order  to  be  attached  to  judgment-roU. 3872 

compensation  and  costs  to  be  docketed  as  judgments 8378 

collection  of  compensation  and  costs 8373 

execution  for  compensation  and  costs 8878 

determination  of  conflicting  claims  to  compensation 8878 

abandonment  and  discontinuance  of  proceeding 8874 

IV.  Appeals. 

from  final  orders 8876 

case  and  exceptions  on  appeal 8867 

review  of  judgment  on  appeal  from  final  order 88TO 

stipulation  by  defendant  not  to  disturb  plaintiff's  possession..  8S75  - 

stay  on  appeal   8878 

appeal  by  plaintiff  from  judgment  for  defendant 8876 

order  for  new  appraisal  on  appeal AA^jT 

new  appraisal  on  appeal  is  final ...••• 8877 

enforcing  award  on  new  appraisal ••••••••••••  8877 

V,  Costs. 

when  awarded  to  defendant •••••  8808 

when  awarded  to  owners •  8372 

additional  allowance  to  owners ••• ^72 

of  general  or  special  guardian,  etc 3872 

against  defendant  on  trial  of  issues 8372 

when  compensation  doe^ not  exceed  $50 •»... 8879 

on  appeal  by  plaintiff  from  judgment  for  defendant.  ••••»..  •  8876 

Conditions. 

precedent,  how  pleaded ••••••••••• 

when  proof  of  performance  necessary.  .••••.•  • 

Confenalon. 

of  judgment,  see  "  Judgment.** 

confidential  communications  ^•••••••••••••« 

not  sufficient  proof  for  annulment  of  marriage ••••••  1758 

ConAlderatlon. 

seal  presumptive  evidence  of....* •• • ••••••.•    810 

CTonsolidatlon. 

what  actions  may  be  consolidated. •  817 

actions  in  difTerent  courts...... • .«•••  818 

original  and  cross  actions 760 

actions  against  joint  and  several  debtors ...•••••  819 

actions  by  people  against  different  defendants ••••••.•••  1969 

actions  to  foreclose  mechanics'  liens ••.••• •  8401 

proceedings  for  accounting  by  executor • ^Sl. 

by  testamentary  trustee ..•..••.••••••• 2809 

dftims  in  court  of  claims •• 811 
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IKDBZ. 

L   POWXXS  AJTD  DUTZn. 

||  may  be  required  to  act  as  crier • ••••••• 

ij  penalty  for  neglecting  to  attend  court 99 

I]  need  not  attend  triaU  at  chambers 239 

I  not  to  act  as  attorney • 02,  2889 

•  rewards  to,  forbidden  8130 

not  to  be  interested  in  suits 8187 

inducements  for  business  prohibited 3137 

I  misdemeanor  to  violate  provisions 3138 

forfeiture  of  office  for  violation  of  law 3138 

designation  of,  for  justices'  courts  in  Brooklyn 3125 

deputizing  i>rivate  person  to  act  as 8156 

custody  of  jury  8006 

n.    EZSCUTION  OF  MAHDATES  AMD  PlOCBSt. 

to  execute  mandates  of  justice  in  person 3l57 

must  complete  execution  after  term  expires 8042 

not  to  act  under  execution  after  return  day 3040 

return  of  summons 2885 

of  service  of  subpoena  presumptive  evidence 2970 

amendment  of  returns  by 726 

execution  of  order  of  arrest 2898-2900 

warrant  of  attachment 2909,  2912 

requisition  to  replevy  2^1.  2929 

warrant  of  attacnment  against  defaulting  witness.  2972,  2973 

venire 2991-2993 

levy  and  return  of  execution 8029-3031 

arrest  on  execution  against  person 8032 

sheriff  to  execute  mandate  in  case  of  resistance 8158 

III.  ACTIOHS  AGAINST. 

for  money  collected  on  execution 8041 

for  failure  to  return  execution 8089 

penalty  for  wrong  delivery  of  replevied  chattel 2928 

fine  for  omission  to  keep  jury  in  special  proceeding 1196 

limitation  of  actions  against 888 

IV.  TWEB. 

?:eneral  provision 8828 
or  attending  courts  8312 

affidavit  on  claim  for  travel  feet 8324 

Coastttiitloiial  Law. 

order  holding  statute  unconstitutional  Is  appealable 1847 

preference  of  appeal  from  judgment  involving  constitutionality 
of  statute 791 

Comstnictloii. 

rale  of  strict  construction  not  applicable 8345 

punishment  of  crimes  and  misdemeanors  created  by  act 3346 

when  proceedings  to  be  under  former  statutes 3349 

effect  of  act  on  trial  jurors  in  criminal  cases 835() 

proceedings  taken  or  rights  accrued  under  former  statutes  saved.  3352 

effect  of  statute  upon  officers  and  offices 33.'S4 

when  act  deemed  to  have  been  passed 8355 

when  act  takes  effect 8356 

exeomt  from  jury  service  in  New  York  county • 2081 

proof  of  exemption •••« 1082 
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Oontempt  of  Court, 

I.   CkIMZNAL  CONTIUrTB. 


defined ••••• •••••       8 

resisting  mandate  of  court 106 

punishment 9 

when  proceedings  may  be  summary 10 

notice  to  persons  charged  with 10 

requisites  of  commitment   11 

punishment  does  not  bar  indictment 13 

review  of  determination  by  certiorari 214S 

remand  on  habeas  corpus  of  person  committed  for  criminaS 
contempt 3093 

In  justice's  court, 

power  of  justice  to  punish 2870 

fine  and  commitment !B71 

offender  to  be  heard  2872 

warrant  to  bring  offender  before  court 2873 

record  of  conviction   2873 

requisites  of  commitment 2874 

fine  to  be  paid  to  overseer  of  poor 2875 

II.   CONTXMPTS  FUNI8HABLS  CIVILLY. 

defined .' 14 

!•  OfRcidl  acts  and  misconduct, 

failure  of  clerk  of  court  to  certlty  attendance,  etc,  of 

furors  in  New  York 1080 

failure  of  commissioner  of  jurors  of  Kings  county  to  re> 
turn    precept    for    levy    on    personalty    of    definqnent 

jurors 115d 

arrest  of  witness  in  violation  of  privilege 863 

neglect  to  return  inventory  of  attached  property 081 

of  sheriff  to  make  return  in  replevin 1715,  1716 

failure  to  make  return  to  mandamus 2073 

,  to  alternative  prohibition   2006 

to  certiorari  to  review 2136 

%  Disobedience  and  misconduct  of  attorneys, 

non-parent  of  costs  imposed  on  attorney 545 

reviewing^  denied  motion  before  another  judge 778 

withdrawing  motion  for  judgment  withoat  leare 778 

8.  Disobedience  of  parties  and  witnesses. 

refusal  to  deposit  or  deliver  property  when  ordered 718 

disobedience  to  order  to  discover  books,  etc 808 

when  judgment  enforced  by  punishment  for 1241 

withholding  possession  of  realty  from  person  adjudged  en« 

titled  thereto   1875 

violation  of  order  restraining  waste  of  reiOty  sold  on  exe* 

cution 1448 

disobedience  to  order  restraining  waste  pending  action...  1681 
non*Dayment  of  alimony  in  matrimonial  action 17T3 

II.    pROCEEniNCS    BEFORE    COMMISSIONERS;    AWARD.  

appointment  of  c(»mmissioncrs ,  8868 

disqualification  of  clerk,  etc.,  of  judge  or  justice 1034 

duties  and  powers ^0 

determination  of  compensation 88T0 

benefits  not  to  be  deducted 3S70 

compensation  for  railroad  property  taken  for  public  use 3370 


INDBX. 

Cejitempt  of  €ourt  —  ContteaeA. 

U   CoKTxiint  ruMisRXiLB  cxviixT— Contliitied. 

8.  Disobediencg  of  parties  and  witnesses  ^^  CmtiaBeA 
Jn  surrogate's  court. 

power  of  turrogftte  to  punish  for •• 2481 

enforcing  decrees  by  punishment  for 2NKS 

commitment  does  not  bar  action  on  bond 2555 

diaoiscdicnoe  to  order  regulating  custody  of  property 

between  co-executors 2714 

undertaking  to  stay  commitment  pending  appeal.  2570-2581 

III.   PaOCXBOXNGS   TO  PUNISH   CONTEMPTS  OTHSE  THAN    CUMZNAL. 

cases  to  which  provisions  apply 2266 

summary  punishment  of  contempts  in  presence  of  court 2267 

warrant  to  commit  without  notice  for  non-payment  of  money.  2268 

1.  Order  to  show  cause  and  tuorrant  to  attach  offender, 

misconduct  at  trial  term  may  be  punished  at  special  term.  2292 

order  to  show  cause ; 2260 

warrant  to  attach  offender 2260 

notice  to  officer  to  return  mandate  or  show  cause 2270 

order  or  warrant  may  be  made  out  of  court 2271 

order  and  warrant  returnable  at  term  of  court 2271 

referee  may  make  order  or  issue  warrant 2272 

referee's    order    or    warrant    may    be    returnable    before 

referee  or  court  2272 

power  of  referee  on  order  or  warrant  returnable  before 

hlm.^ ; 2272 

order  is  motion  in  action  or  special  proceeding 2273 

warrant  is  commencement  of  special  proceeding 2273 

warrant  and  affidavit  to  be  served  on  accused 2274 

•mount  of  bail  may  be  indorsed  on  warrant 2275 

aheriff  to  keep  accused  in  custody 2276 

physical   inability    of   accused    excuses  production   under 

warrant 2276 

accused  need  not  be  confined  in  prison 2276 

undertaking  to  procure  discharcre  pending  hearing 2277 

warrant  not  to  issue  a^alnst^  prisoner 2278 

habeas  corpus  to  produce  prisoner  to  answer 2278 

undertaking  for  (flscharge  to  be  filed  with  return 2270 

%  Hearintf  and  determination. 

interrogatories  and  answers  of  accused.... 2280 

production  of  proofs  at  hearing 2280 

determination  of  court   2280 

final  order  imposing  fine  or  imprisonment  or  both 2281 

prisoner  produced  on  habeas  corpus  to  answer  to  be  re- 

manded. 2282 

warrant  of  commitment   2281 

prisoner  produced  on  habeas  corpus  may  be  committed  on 

discharge  from  custody 2282 

final  order  on  return  of  order  to  show  cause 2283 

commitment  upon  final  order  on  return  of  order  to  show 

cause 2283 

Bb  Commitment  or  ^ne. 

fine  to  indemnify  for  damages  to  be  imposed 2284 

payment  of  fine  indemnifying  for  damages  ban  action  by 

agreed  party 2284 

fine  when  actual  loss  not  sustained 2284 

corporation  may  be  fined 2284 

ceaer  and  warrant  of  commitment 2285 

IIMV 


INDEX. 

Contempt  of  Court  —  CoiitImiie4l. 

III.  Procbboimgs  to  pumish  contempts,  iTC. —  Continued. 
&  Commitment  or  fine  —  Continued. 

commitment  until   offender  has  performed  act  aJ>d  paid 

fine - 22» 

length  of  imprisonment  where  offender  not  reqirred  to  ^^^ 

perform  act   -. ^T? 

on  commitment  for  non-payment  of  alimony •  - HI 

ooBxmitment  for  violation  of  order  restraining  waste  of 

realty  sold  on  execution • 1444 

discharge  on  undertaking •    ....  1445 

Srisoner  to  be  confined 157 
amages  for  escape 157 

release  on  inability  to  perform  or  pay  discretionary  »*^ith 

court.  .  . 2286 

punishment  for  contempt  does  not  bar  indictment 2287 

issuance  of  new  warrant  on  failure  of  accused  to  app««r 

after  giving  undertaking 2288 

county  court  cannot  remit  fine 851 

orders  of  N.  Y.  city  court  may  be  executed  within  state  •     338 

4.  Action  on  undertaking, 

order  for  prosecution  on  failure  of  accused  to  appear. . .     2288 

when  party  aggrieved  may  prosecute 2289 

damages  recoverable  by  party  aggrieved 2289 

order  for  prosecution  by  attorney-general  or  district  attor- 
ney. .  . , «290 

damages  of  party  aggrieved  may  be  paid  out  of  recovery 

by  people 2?IOO 

liability  of  sheriff  for  insufficiency  of  sureties 2281 

Contingent  Eatntos. 

holders  of,  necessary  parties  in  partition IMB 

when  veskted  in  trustee  for  insolvent  debtor o«Ift 

sale  of  contingent  interest  of  infant T^m 

persona  of  class  as  defendants  in  partition 1538 

Conttnnnnoo. 

See,  also,  "  ABATK»xirT  attd  KzvtvAL;  ••  "  AojotniNiiBirT;  •• 
"  Assignmbnt;  "  "  PAaTiES." 

by  one  judge  of  proceedings  begun  before  another  in  New  York.  26 

of  term  of  court  to  another  place 41 

of  special  proceeding  on  death,  etc.,  of  judge. . .%. 62 

of  action  after  transfer  of  interest 756 

after  death  of  sole  party 757 

Contract. 

See,  also,  "  Specxpic  Peeporicancb;  *'  "  Vxhdok  and  Pita* 

CHASER." 

no  imprisonment  for  money  due  on • 16 

limitation  of  actions  on 382 

judgment  b^  default  in  actions  on 420 

person  making  for  benefit  of  another  is  trustee  of  express  trust.  449 

joinder  of  causes  of  action  on .•  •  •  • ^^ 

counterclaims  in  actions ', 601 

S^arrant  of  attachment  in  action  for  breach 635 

cause  of  action  on,  may  be  attached 648 

offer  to  liquidate  damages  for  breach  conditionally 786 

refusal  of  offer  to  liquidate  damages 786 

costs  on  refusal  of  offer 787 

interpleader  in  actions  on   

J'oinder  of  claimants  on  motion  of  defendant 
nterest  in  contract  for  land  may  be  reached  by  judgment  cred- 

itor's  action ^ 1874,  1876 
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Contract  —  Continued. 

action  to  compel  conveyance  by  lunatic,  infant,  etc 2^5 

sale  of  interest  in  contract  for  lands  to  pay  decedent's  debts..  2779 

reservation  of  trial  terms  for  actions  on 232 

Actions  for  breach  in  justices'  courts. 

jurisdiction     2862 

warrant    of    attachment 2905 

neglect  to   counterclaim   damages   bars   action 2947,  2948 

Contractor. 

defined     3398 

Contribution. 

between  defendants  when  realty  of  one  sold  on  execution. 1481 

when   part   owner   of   property    redeems..* 1482 

order   of,   on   sale  of   realty   on   execution 14K3 

enforcing   by   original   judgment  after  sale   on   execution 14.S4 

preserving   lien   of  original   judgment 148.1 

entry  on  docket  to  preserve  lien  of  original  judgment 14bO 

Contrfbntorr  Ncflrllv^nce. 

trial   and  burden  of  proof  of '...•••• 841b 

Controversy,  Snbmlmilon   of. 

See  "  Submission  of  Conteoveesy." 

Conversion. 

limitations  of  actions  against  executors,  etc 383 

order  of  arrest  in  action  for 549 

in  justice's  court 2895 

Warrant  of  attachment  in  action  for... 035 

in  justice's  court 2905 

action  by  people  for  conversion  of  public  funds 19U9-1975 


Conveyance. 

subpoena  duces  tecum  to  produce  records 8(10 

deeds  acknowledged  or  proved  admissible  in  evidence. 935 

record,  or  certified  copy»  admissible  in  evidence 9.'^5 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive.     930 
conveyances  proved  on  oath  of  interested  or  incompetent  witness 

not    admissible    930 

of  land  without  the  state  admissible  in  evidence,  when,  etc 940 

exemplification  of  record  without  the  state  admissible  in  evidence     9! 7 

of  real  property  by  sheriff  under  order  of  court 718 

by  sheriff  on  sale  by  direction  in  judgment 12-42 

on  judicial  sale,  to  state  name  of  person  whose  interest  sold. . . .  1244 
sherifTs  deed  on  sale  of  realty  on  execution 1471 

relate<}  back  to  time  of  sale 1440 

on  death  of  coroner  who  made  sale  on  execution 1478 

effect  of  conveyance  on  sale  undcr^  foreclosure 1 032 

conveyance  of  property  of  infant  or  incompetent 2358 

tiot  necessary  on  sale  under  foreclosure  by  advertisement 2400 

by  corporation  void  after  petition  for  voluntary  dissolution ....  24.30 

on  sale  of  real  property  to  pay  decedent's  debts 2770-2778 

• 
Co-operative  Insurance  Companies. 

change  of  name 2411,  2413,  2414 

CopyrlflTlit. 

of  supreme  court   reports • 249 

Coroner. 

punishment  of  miscondTirt 14 

not  to  pfacticr  a«;  ntlornoy 02 

powers  when  sheriff  is  party  to  acti(»n 172 

any  one  of  coroner**  may  art • 173 
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Coroner  —  Continued 

arrest  of   sheriff  Inr    174 

county  treasurer  ox  Erie  county  to  exercise  powers,  etc ISIa 

how  sheriff  confined    17^ 

place  of  conRnement  of  sheriff  deemed  a  jail   176 

sheriff  entitled  to  jail  liberties  on  giving  bond   177 

liability  for  escape  of  sheriff    » 117 

may  prosecute  undertaking  of  sheriff  for  liberties 17S 

duties  when  sheriff  is  plaintiff 179,  180 

liability  for  escape  of  prisoner    181 

duties,  etc.,  of  incoming  and  outgoing  coroners 188 

limitation  of  action  for  non-parent  of  money  collected 383 

for  official  acts  or  omissions   3S5 

amendment   of  returns    72S 

execution  to  be  directed  to,  when  sheriff  a  party 13ffi 

redemption  o^  realty  sold  by  coroner  on  execution 14ti 

conveyance  of  realty  sold  on  execution  after  death  of  coroner..  1478 

fees 3310 

to  be  taxed  on  demand 3287 

Corporation  •• 

for  municipal  corporations,  see  "  MumaPAL  Ontfouatovs.^ 

I.  In  gxneral;   miscellaneous  peovisions. 

"  domestic  corporation  "  defined 38tt 

included  in  term  "person"  in  condemnation  law 8308 

included  in  *'  body  or  officer"  in  provisions  as  to  certiorari. .  2146 

may  be  fined  for  contempt 2384 

consent  of,  to  discharge  of  insolvent  debtor 2154 

limitation  of  actions  for  penalties  against  directors  and  stock- 
holders   of    moneyed    corporations 394 

stock  may  be  attached 617 

notice  of  levy  of  attachment  on 649 

to  furnish  certificate  of  defendant's  interest  when  ttock  at- 
tached      650 

sale  of   attached   stock - T08 

stock  deemed  assets  in  hands  of  executors,  etc. 2712 

taking  deposition  of  officers  or  directors , 872 

production  of  books  and  papers  on  taking  of  deposition 872 

subpoena  duces  tecum  to  produce  books  or  papers 

service  of  subpcena  duces  tecum 

subordinate    officer   or    employee   may    produce    on    tubpcena 

duces  tecum 

procuring   personal  attendance  of   officer  on    subpoena   duces 

tecum 

examination   under   supplementary   proceedings   against   judg- 
ment   debtor 2441 

service  of  order  in  supplementary  proceedings 240 

corporations   prohibited    from    unlawfully    engaging   in    busi- 
ness of  conducting  litigation 77 

II.  Proceedings  to  change  name. 

may   petition    for   change ••••.»•••  2410 

certificate  that  proposed  change  not  in  conflict  with  other  cor- 

porations    , 2411 

contents   of   petition 2412 

notice  of  application 2418 

petition,   etc.,    to   be  filed  with   secretary   of   state 2413 

reservation  of  proposed  new  name  by  secretary  of  state 2413 

order    authorizing    , ,,.,,..  2414 

order  to  be  entered  and  papers  filed 2414 

publication  of  order 2414 

affidavit  of  publication  to  be  filed  and  record«?d 2415 

when   change   to   take   effect 2416 

new  name  may  be  substituted  in  pending  action  or  proceed- 
ing     2416 

pending  actions  or  proceedings  not  affected 2416 

county  clerk  to  report  changes  of  name  to  state  officers 2417 

changes  to  be  published  annually  in  session  laws 2417 


GorporatioaB  —  Continued. 

III.  Actions  by  and  against. 

L  Jurisdictum, 

of  New  York  ci^  cowt 81V 

of  county  court ;  residence 841 

•f  city  court  of  Yonkers ^^.^ 8203     . 

of  justices'  courts 3M5,  2869,  2879'    ^ 

3.  fVkai  Miicnt  he, 

by  creditor  or  officer  to  suspend  or  remove  offcer. .  1781,  1782 
director  or  officer  to  be  suspended  or  removed  tm\y  in 

action  by  attorney-general 181 1 

by  judgment  creditors  for  sequestiation  of  property 1784 

judgment  creditor's  action  does  not  Ke  against 1879 

supplementary   proceedings  cannot  he  liad  on   judgment 

against 24d3 

provisions  relating  to  actions  to  determine  elaim  to  real 

property  apply. 1680 

8.  Strvice  of  procets. 

attempt  to  commence  action  to  interrupt  statute  of  llmita* 

tions 399 

summooa 481 

by  publication   438 

in    justice's    court    2879 

injunction  order   610 

alternative  mandamus  2071 

precept  in  summary  proceedings  to  recover  poasfeaaion  of 

real  property 2240 

citation  from  surrogate's  court 2526 

by  publication   2522 

4  Pleading;  evidence,  etc, 

when  misnomer  waived 1777 

allegation  of  incorporation  in  complaint 1775 

when  proof  of  corporate  existence  necessary 1776 

verification  of  pleadings 625 

admissions  by  members  as  evidence  against 839 

stockholder  not  to  act  as  jttror • 118D 

SL  Actions  on  bills,  notes^  etc, 

preference  ot  actions  on  notes  and  bills  of 701 

against  corporations  issuing  bank  notes,  etc 791 

bills  and   notes  of  moneyed  corporations  excepted   from 

statute  of   limitations 893 

extension  of  time  to  answer  or  demur  granted  only  on 

notice 1778 

order  for  trial  to  be  served  with  pleading 1778 

6b  Receivers;  provisional  remedies. 

In  what  caaca  receiver  may  be  appointed 1910 

notice  of  application  for  appointment  of  receiver 181^1 

order  of  arrest  in  action  against  agent  for   funds  mis* 

applied .^ 549 

damages  sustained  by  order  of  injunction  against  officer. .  624 
injunction  order  suspending  business  to  be  made  only  on 

notice 1800 

order    restraining    director    or    officer    from    performing: 

dtttiea  to  be  made  only  on  notico ••  t« ••••*••««•  •  1809 
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Ooi9or«tloB0  —  CoBtlniied. 

III.  Actions  by  and  against  —  Contiiined. 
7.  /f»  j%ut%cey  courts, 

jurisdiction 

residence  for  purpose  of  jurisdiction 2860,  2879 

service  of  summons   2870-2881 

order  of  arrest  against  agent  for  misappropriating  funds.  2886 

IV.    PrOCEXDINGS   to  sell,    ICORTGAGB   OR   LEASE   REAL   PROPERTY. 

when  provisions  take  effect 3887 

to  be  had  pursuant  to  Code 8890 

jurisdiction  of  county  court 840 

contents  of  petition 8391 

verification   of  petition 3381 

notice  of  application. 8382 

reference  to  take  proofs 3392 

hearing  of  application 3392 

order  8393 

appearance  to  oppose  application 3393 

notice  to  creditors  of  insolvent  corporation 8394 

service  of  notices 3395 

power  of  court  to  make  necessary  orders. 8896 

V.  Judicial  supervision. 

action  against  directors  and  officers  for  misconduct 1781 

action  by  creditor  or  officer  to  suspend  or  remove  officer  for    ^^ 

misconduct 1781,  1783 

action    against    officers    for    misconduct    to    be    brought    by 

attorney-general 1782 

sections  1781,  1782  do  not  affect  other  visitorial  powers 178:^ 

libraries,  religious  corporations  and  schools  excepted  from...  1$(M 

educational  institutions  excepted  from 1W4 

muricipal  and  political  corporations  excepted  from 380^ 

officers,^  stockholders,  etc.,  may  be  compelled  to  testify 1806 

injunction  staying  actions  by  creditors 1806 

creditors  may  be  brought  in «... 1807 

advertisement  for  claims  of  creditors 1807 

when  attorney-general  must  bring  action , 180S 

appointment  of  receiver •..r.. 1810 

VI.  Action  in  nature  of  quo  warranto. 

by  attorney-general  to  try  right  to  exercise  franchise 1048 

to  be  brought  in  name  of  people 1984 

joinder  of  relator  as  party  plaintiff « 1986 

relator  to  give  security  for  costs,  etc 1986 

compensation  of  attorney-general  when  relator  party  to 1986 

triable  of  right  by  jury 19G0 

all  claiming  to  exercise  same  franchise  must  be  joined 1964 

witness  cannot  refuse  to  answer  incriminating  question 1965 

temporary    injunction ,  I9K5 

judgment  against  corporation  to  contain  perpetual  injunction.  1965 

collection  of  costs  from  officers  and  members 1987 

VII.  Action  by  people  to  annul. 

municipal  and  political  corporations  not  subject  to li^ 

libraries,  relicfious  corporations  and  schools  not  subject  to....  1*04 

educational  corporations  not  subject  to 3?04 

by  attorney-general  when  legislature  directs • 1707 

by  leave  of  court 1796 

when  attorney-general  must  bring  action 1808 

'  grounds  of  action  by  attorney-general 1796 

application  by  attorney-general  for  leave 1790 

triable  by  jury  of  right ,  1800 

judgment 1801 

to  enjoin  exercise  of  corporate  rights • 180'* 

to  provide  for  receiver,  account  and  dialrilMl'  «  •»•«•  180* 
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VII.  Action  bt  pbovlb  to  annui. —  Continued. 

temporary  injunction  orders •••  1808 

judgment-roll  to  be  filed  with  secretary  of  state 1808 

judgment  to  be  published 1808 

officers,  stockholders,  etc.,  may  be  compelled  to  testify 1805 

injunction   staying   actions   by  creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

appointment  of  receiver 1810 

VIII.  Actions  to  procure  dissolution. 

municipal  and  political  corporationi  not  raVJect  to. 1904 

libraries,  religious  corporations  and  schools  not  subject  to... .  1804 

educational  corporations  not  subject  to 1^04 

groundr  of  dissolution   "^  "***> 

action  to  be  brought  by  attorney-general 1786 

when  attorney-general  must  bring  action 1808 

when  creditor  or  stockholder  may  maintain  action 1780 

reference  of  issues  is  discretionary  when  action  not  brought 

by  attorney-general 1012 

when  referee  to  be  appointed  by  court 1012 

temporary   injunction 1787 

modifying  temporary  injunction 1787 

appointment  of  temporary  receiver;  powers 1788 

additional  powers  to  temporary  receiver 1789 

appointment  of  permanent  receiver;  powers 1788 

when  stockholders,  etc.,  may  be  made  parties 1790 

judgment  to  provide  for  distribution  of  property 1793 

judgment  for  unpaid   stock   subscriptions,  when  stockholders 

are   parties 1794 

judgment  to  enforce  liability   of   directors   and   stockholders 

when  assets  insufficient  1795 

sections  1785-1705  do  not  affect  special  statutory  provisions. . .  1796 

appointment  of  referee 1012 

officers,  stockholders,  etc,  may  be  compelled  to  testify 1805 

injunction  staying  actions  by  creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

appointment  of  receiver 1810 

IX.  Procxbdinos  for  voluntary  dissolution. 

"stockholders"  includes  "members" 2431 

libraries,  churches  and  schools  or  academies  excepted 2431 

when  majority  of  directors  may  petition 2419 

a     when  directors  or  stockholders  eaual'y  divided 2420 

when  majority  of  stockholders  oirect 2420 

certain  corporations  excepted 2420 

contents  of  petition 2421 

inventory  and  schedule  to  be  annexed 2421 

verification  of  petition  and  schedule 2422 

presentation   of  petition 2423 

order  to  show  cause 2423 

appointment  of  temporary  receiver;  powers 2423 

injunction  staying  actions  by  creditors 2423 

appointment  of  referee 2423,  2426 

publication  of  order  to  show  cause 2424 

serv?fee  of  order  to  show  cause  on  creditors  and  stodcholders. .  2425 

hearing 2426 

decision  or  report 2426 

order  for  transmission  of  original  papera  to  M>urt  or  referee. .  2427 

amendment  of  schedules 2427 

motion  for  final  order 2428 
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Corpora  tlonii  —  Continued. 

IX.    PSOCSSOINGS     FOK    VOLUMTAlT    DIISOLITTION  *- Coiltillued. 

notice  of  motion  for  final  order .* 2428 

appointment  of  receiver «.^.. » 1810 

final  order  dissolving  and  appointing  receiver 2429 

power  of  receiver  to  hold  real  property 71G 

relief  of  receiver  from  omissions  and  defaults* 242U 

confirmation  of  acts  of  receivers.  •  •  • ;  • 2428 

transfers  of  property  after  filing  petition  void 2490 

commissions  of  receiver 2431a 

final  accounting  of  receiver   2431li 

application  by  attorney-general  for  order  to  show  cause....   2431b 

2L  £2;FoaczKo  stocxrol&bu'  tOABZLirr. 

service  of  summons  on  stockholders  by  publication 438,     430 

misnomer  of  stockholder  defendant  1831 

sections  1790-1795  do  not  affect  special  statutory  provisioni. .   179(5 
in  action  by  creditor  to  dissolve  corporation 17W 

judgment  for  unpaid   subscriptions  when   stockholder^ 

are  parties 1794 

judgment  when  assets  are  insufficient 1795 

action  by  creditor  to  enforce  liability 1791 

account  of  property  and  debts  of  corporation 1792 

apportioning  liability 1792 

SU.    FOKEIGN    CORKHtATIOirS. 

defined      3343 

validity  of  meeting  within  this  state  not  affected 1779 

1.  Jurisdiction, 

actions   against 1780 

by  one  foreign  corporation  against  another 1780 

by  non-resident  against  1780 

of  N.  Y.  city  court 316 

2.  Service  «f  process. 

of  summons 432 

on   designated  agent ■ 432 

designation  of  agent  to  receive  service  of  summons  ....     432 

proof  of  designation  of  agent 432 

copy    of    designation    of    person    upon    whom   to    make 

service,    as    evidence     031a 

change  of  place  of  service  by  designated  agent 432 

revocation    of    designation    of    agent 432 

of  summons  by   publication   on 438,     439 

of  notice  of  sale   under   foreclosure  by  advertisement..    2389 
of    surrogate's   citation   by   publication 2522 

&  Actions  by  and  against 

when  foreign  corporation  may  sue.  •........••••••. .  1779 

cannot  sue  on  debt  invalid  by  laws  of  state  of  organiza- 
tion     1770 

verification  of  pleadings 625 

allegation  of  incorporation 1776 

director  or  officer  to  be  removed  only  in  action  by  at- 
torney-general  .^ 1811,  1812 

"  action  by  attorney-general  to  try  right  to  ekerctsc  privi- 
leges within  state ." 1948 

books  are  presumptive  evidence ,•••*.• ^'^ 

certified  copy  of  oook  mav  be  offered  in  evidence 930 

verification  of  copy  of  book  of 931 

vcurity  for  costs 3288,  3270 

idgmcnt  by  default  on  service  by  fniblicatlon 1217 
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XI.  FoKSXGN   CORPORATIONS  —  Continued. 

4.  Provisional  remedies;  receivers. 

attachment  in  actions  against 686 

in  justice's  court   2906 

unpaid  subscription  to  stock  may  be  attached 646 

when  judgment  enforceable  only  against  attached  prop- 
erty         707 

injunction  order  suspending  business  to  be  made  only  on 

notice    1809.  1812 

in  what  cases  receiver  may  be  appointed 1810,  1812 

Costs. 

judge  not  to  be  interested  in 47,      49 

I.   To   WHOM    AND    WHEN    AWARDKD. 

when  plaintiff  entitled  of  course 322.S 

when  recovery  is  less  than  $50 3228 

against  def^ndant^  served  with  notice  of  no  personal  claim..    423 

to   defendant   of  course 3228 

in  New  York  and  Kings  counties  when  recovery  under  $500.  3228 

in  New  York  city  court  when  recovery  under  j^^ 3^^ 

in  Kinffs  county  court  when  recovery  under  $250 3228 

when    discretionary    3230 

on  judgment  for  oiM  of  acveral  defendants 3229 

when  several  actions  brought  on  same  instrument. .  • 3231 

when  different  parties  prevail  on  different  issues 3234 

increased  damages  not  to  carry  increased  cost3 ,...  3257 

after  offer  of  judgment  by  defendant 738 

after  offer  to  compromise   counterclaim... •• «« 739 

after   sufficient   tender • 733 

when  tender  accepted • • 734 

tender  to  include  costs  to  date •....     731 

on  confession  of  judgment 1275 

on  submission  of  controversy^ 1280,  1281 

on  judgment  for  part  of  claim  admitted 511 

on  application  for  judgment  on  frivolous  pleading 537 

on  order  for  new  trial  for  failure  to  file  decision  within  time 

limited   1010 

cot  awarded  against  municipal  corporation  unless  claim  pre- 
sented b<'fore   action 3245 

against  person  suing  or  sued  in  representative  capacity  •;•:•.  3246 
of  proving  genuineness  of  paper  after  demand  for  admission 

thereof 735 

of    action    brought    on    discontinuance   in    justice's   court    on 

answer   of  title. .    3235 

on  remission  of  fine  or  penalty  by  eounty  court ti52 

as  condition  of  adjournment  of  trial 32r>r> 

payment  of,  as  condition  of  exoneration  of  bail 601 

no  costs  at  trial  of  title  by  sheriff's  jury 100 

not  to  be  taxed  in  proceedings  before  court  of  claims 274 

counsel  or  attorney  fees  not  allowed  in  court  of  claims 274 

party  testifying  not  entitled  to  witness  fees 3288 

attorney  testifying  for  client  not  entitled  to  witness  fees....  3288 

n.  How  AWAtoio;  judqmbnt;  ooixiCTZoir. 

deoision  or  report  to  award 1022 

power  of  referee  to  award 1018 

clerk  to  insert  amount  in  blank  in  final  judgment 1231 

judgment  against  executors,  etc.* • 1835,  1886 

tn.  AvorrivT. 

special   provisions  not   affected ••••••*...  3261 

amount   of   costs   generally • , 3251 

»unt  when  discretionary... •••••••  •••••....,.• 8280 
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III.  Amount  —  Continued. 

upon  settlement •••••••••••..•... 

as  condition  of  adjournment  of  trial... 32S5 

when  recovery  less  than  $50 3228 

on   confession  ,  of   judgment 1275 

increased  damages  not  to  carry  increased  costs 3257 

clerk's  fees  in  civil  actions 8301 

additional  allowance  in   difficult  cases 8253f  8254 

certificate  entitling  party  to  costs  or  increased  costs. 324£ 

disbursements  to  be  included 8286 

IV.  In   ifbcial  actions. 

In  aid  of  attachment, 

in  action  by  plaintiff. ..•••••••••. ••'•••• • 677 

Action  to  charge  joint  debtor, 

how  awarded ••..•^ IMl 

Action  to  determine  claim  to  real  •property, 

on  defendant's  default....; 1646 

Creditor's  action  against  heirs,  etc, 

sheriff's  fee  on  execution  may  be  taxed  against  each  de-     

f  endant 1889 

apportionment  among  defendants 188f 

Divorce. 

award  of,  by  interlocutory  judgment  1774 

docketing   interlocutory    judgment   awarding 1774 

execution  not  to  issue  until  final  judgment 1774 

Dower. 

fees,  etc.,  of  commissioners  or  referee  to  admeasure....  1612 

Ejectment 

when  judgment  taken  against  one  subject  to  rights  of 

others 151S 

by  grantee  of  lands  held  adversely,  suing  by  grantor 1501 

Foreclosure, 

on    dismissal  of  complaint  on   payment  of  interest  and 

part  of  principal  due 1634 

additional  allowance  to  plsuntiff  in  forclosure,  etc..  8252,  3254 

taxation  of 2403 

on  foreclosure  by  advertisement 2401,  2402 

Matrimonial  actions. 

allowance  for,  in  action  for  divorce  or  separation 176d 

award  of,  in  divorce  or  separation 1769 

to  co-respondent  in  action  for  divorce 1767 

Mechanics^  liens. 

actions  to  foreclose  in  courts  of  record • 8411 

in  courts  not  of  record •••• 8411 

Partition. 

where  sale  has  been  had 16T9 

on  judgment  of  actual  partition 1500 

collection  against  unknown  owners  on  actual  partition....  1680 
Itct  and  expenses  of  commissioners. •  • ••••'•••• 
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IV«  In   graciAi.  Acnoiri »- Continued. 

Actiom  by  or  against  statt  or  public  oHleer, 

action  by  state  for  benefit  of  municipality 8243 

action  by  people  on  relation  of  private  person . . . .  .^ 8242 

on   consolidation  bf   actions  by   people   against   different 

defendants 1089 

judgment  may  be  taken  against   state 1985 

execution  not  to  issue  against  state 1985 

payment  of  costs  against  state  or  public  officer 8241 

on  judgment  of  ouster  from  office 1966 

individual  liability  for  costs  of  action  in  nature  of  quo 

warranto    against   corporation 1987 

against  school  officer  or  supervisor 3244 

increased  costs  to  defendants  sued  for  official  acts . .  S258,  3^9 

V.  Oh  stats  wsits. 

on  alternative  mandamus  are  discretionary 2086 

on  peremptory  mandamus  to  be^  awarded  as  on  motion 2986 

not  to  exceed  $50  and  disbursements 2086 

cm  prohibition  to  be  awarded  as  on  motion ..*...  2100 

not  to  exceed  $60  and  disbursements 2100 

on  certiorari  to  review  in  discretion  of  court 214.^ 

not  to  exeecd  $60  and  disbursements 2148 

non-payment  punishable  at  contempt  when  awarded  by  final 

order 2007 

VI.  Of  motions.  • 

of  motion •••• 779 

collection 779 

execution 779 

stay  for  non-payment 779 

taxation  on  6nal  judgment 779 

may  be  awarded  absolutely  or  to  abide  event 8236 

how  collected  when  awarded  to  abide  event 779 

on  application  for  judgment  on  frivolous  pleading «...  637 

feet  of  referee  to  superintend  discovery  of  book 807 

proceedings  to  punish  for  contempt  not  affected 779 

VII.  Interlocutokt  cx»sts. 

on   issue   of   law , , 3232 

collection    3233 

no  arrest  for  non>payment,  except,  etc "l5 

award   of,   by   interlocutory   judgment 1231 

VIII.  On  appeal. 

f provisions  not  applicable  to  costs  on  appeal 3237 
rora  final  judgment 323K 

from  interlocutory  judgment  or  order 3239 

on  appeal  to  supreme  court  or  appellate  division 32r>l 

damages  for  delay  by  way  of  costs  in  court  of  appeals. .   82."»1,  3254 
expenses  of  reference  on   justification  under  undertaking  on 

appeal  to  court  of  appeals 1335 

on  appeal  by  plaintiff  from  judgment  for  defendant  in  con- 
demnation  proceeding    3376 

from  surrogate's  court 2ri49,  2560,  2589 

from   justice's  court 3047,  8060,  3068,  8060,  3067 

on  new  trial,  on  anpeal  from  justice's  court 8070,  3073 

to  supreme  from  N.  Y.  municipal  court 3213 

IX.  Liability  foi  costs. 

special  provisions  not  aflTf ctrd 82!^0 

executor  or  administrator \\  X83C 
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UL  LxABXLZTT  FOft  COSTS  —  Cootintnd* 

transferee  of  caute  ot  ftttioa. •••«••••••«••••••••••••••.•.  8247 

against  infant  plaintiff  collectible  from  .guardiaa  ad  iitem,  468,  324B 

guardian  ad  litem  of  infant  defendant  not  liaVle 477 

poor  person  not  liable  for 461 

costs  to  poor  person  payable  to  attorney « •     467 

action  by  poor  person  not  stayed  for  non-payment  of  costs  of 

former    action , 461 

action  by  executor,  trustte,   etc.,  against   beneficiary  to  re- 
cover costs •  -  1M6 

against  attorney  for  pleading  scandalous  matter 545 

Imprisonment  for  non-payment  of  interlocutory  c«sts  awarded 

against    attorney • 15 

liability  of  attorney  when  defendant  entitled  to  rehire  se- 
curity  -3278 

X.  In  special  psoceedings. 

power  to  award;  amount -»....•••.••••• 3240 

when  person  recovering  deemed  a  Judgment  creditor 2432 

Supplementary  proceedings, 

to  judgment  creditor  «•••••••••••••«•••••••««•««•••••••  2455 

to  judgment  debtor  ••••••••••••••••••«••••«•• 2456 

Condemnation  proceedings, 

when  awarded  to  defendant •••.••  8360 

against  defendant  on  trial  of  issues • 8872 

ot  guardian,  cominittcet  etc •••••••••.....«.••...  8372 

on  appeal  by  plaintiff  from  judgment  lor  defiendaflt 8376 

when  awarded  to  owners. • ..«•...  8372 

when  compensation  does  not  exceed  $50. • 3379 

additional  allowance  to  owners. 8372 

oa  discontinuance.  • ». ••..•.••••••  8374 

PtfT  appointment  of  eomnntie0  of  incompetent, 

on  final  order  appointlz^  committee..,. ••••••••«•«•••..  2336 

on  dismissal  of  petition •••.. •_2386 

of  proceeding  on  behalf  of  state. •••• ••••••«••••« 


C9ntempt. 

may  be  ordered  paid  out  of  leoovfy  m  vnderlaiDng 2280 

Summary  proceedings  to  dispossess, 

amount  of  costs  and  fees 225D 

amount  in  proceedings  founded  om  forcible  entry  or  de- 
tainer.  2250 

execution.  «  •  •«•••*•••••••••« •••.....« 2250 

ArbitraHtm, 

on  entering  judgment  on  award.... •«•••«•••..•••  2378 

on  vacating  award •.«•.••.«••••«••«•«••••  2377 

liability  for,  on  revocation  of  subaladoa. •«•••••«««••«..  2384 

To  discover  death  of  life-tenant, 

when  awarded,  amount •••••••••••«•••«•«•••••.••  2316 

on  dismissal  of  petition • • 2309 

Proceedings  by  insolvent  debtors. 

on  contested  application  for  discharge. •«■. .•.•••••«••«..  2167 
on  petition  for  exemption  or  discharge  from  arrest 2198 
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Costs  —  Continued* 

X.  Iir   iraciAL   psocEEDiNCs — Contlntiedi 
To  enforce  Kens  on  vessels, 

amount.  •  • ••••••••••••••••••••••••••••  84S9 

XI.  Security  foe  costs. 

when  defendant  may  require...... •..•••• .'••  8268,  3269 

when  two  or  more  plaintiffs  sue 3270 

when  discretionary  with  court 3271 

order  to  give  security 3272 

requisites  of  undertaking 3278 

notice  of  exception • 3274 

notice  of  justihcation ..•• 3274 

justification  of  sureties 3275 

allowance  of  undertaking • 3275 

order  for  additional  security. ,.... • 3276 

dismissal  for  failure  to  give 3277 

liability  of  attorney  for  costs 3278 

provisions  applicable  to  special  proceedings.  • • 3279 

In  New  York  city  court, 

notice  of  exception  to  sureties. ...••••• 3168 

notice  of  justincation • 8168 

XII.  Taxatiok, 

bow  taxed ..•••.•• 3262 

clerk  to  insert  amount  in  judgment 3262 

when  additional  allowance  to  be  computed  by  clerk. .  • 3262 

notice  of  taxation 3263 

in  N.  Y.  city  court 8161 

may  be  taxed  without  notice 3264 

notice  of  retaxation 3264 

order  for  retaxation 3264 

review  of  taxation ••.... •> •.....••.. 3266 

duty  of  taxing  officer 3266 

affidavit  as  to  disbursements.. •.....' 3267 

fees  to  be  taxed  on  demand • 3287 

JUll.       In    SURROGATE'S    COURT. 

discretionary,    except,    etc 25r»8 

only  actual  expenses  when  estate  less  than  91,000 2r>57 

costs  awarded  by  decree   include  disbursements J^59 

to  be  fixed  by  surrogate  and  inserted  in  decree 2559 

upon    orders     2556 

collection    of    2556 

on  m  ^tion  for  new  trial  before  surrogate 2561 

of  course  to  successful  party  on  trial   by  jury. : 2558 

on  jury  trial  same  as  in  supreme  court 2560 

on  petition  to  produce  will  lost,  destroyed  or  concealed 2621a 

may  be  made  payable  by  party  or  out  of  fund 2557 

unsuccessful  contestant  of  probate  not  entitled  out  of  estate. .  %88 
stenographer's  minutes  on  probate  contest  may  be  charged  on 

estate  . 2658 

of  proceeding  to  compel  payment  of  funeral  expenses 2729 

of  reference  of  disputed  claim  against  decedent's  estate 2718 

on  appeal 2589 

same  as  in  supreme  court 2560 

from  order  on  motion  for  new  trial 2549 

discretionary  allowance  on  contested  and  uncontested  decrees.  2.^)61 

trial  fee  for  each  day  exceeding  two 2561 

additional  allowance  for  preparing  and  settling  accounts 2662 

allowance^  upon  safe  of  real  property  to  pay  decedent*!  debt . .  2663 

is  in  lieu  of  commissions ••..••  2M4 
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CoBtfl  "—  Contliiiieda 

XXIL  In  sukkogate's  coubt  —  Continued 

feet  of  appraiser • «•••••••«••••••••*••••  9M8 

of  referees  same  as  in  supreme  court. •• 2566 

of  officers  for  services  same  as  in  supreme  emirt.  ••...  2566 

of  witnesses  same  as  in  supreme  court 2566 

surrogate  not  to  charge  or  receive  fees 2667 

mileage  of  surrogate  for  taking  testimony  out  of  court 2567 

fees  for  copiea  of  papers. •«••••••••••••••••• 2567 

XIV.  Ih  justices*  covets. 

to  prevailing  party ••••••••••••..•• ••  9074 

what  costs  consist  of.... 8074 

when  allowed  to  neither  party ••..... 'S075 

on  judgment  after  verdict  or  decision 8014 

on  judgnfent  of  nonsuit • 8013 

on  discontinuance  on  answer  of  title  to  real  property 2964 

on  dismissal  when  title  to  realty  pleaded  by  plaintiff 2966 

in  action  of  replevin. ••.... • 8075 

on  demurrer. 3077 

amount  limited.  «.. 8076 

taxation 8078 

increased  costs  in  actions  on  official  acts • 8079 

on  judgment  for  one  of  several  defendants 3060 

recovery  of  costs  wrongfully  collected 6061 

on  decision  for  person  answering  in  proceeding  for  sale  of 

stray. 8096 

on  transfer  of  action  to  another  justice • .  8152 

in  action  on  judgment 8154 

guardian  ad  litem  of  infant  plaintiff  liable 2887 

guardian  ad  litem  of  infant  defendant  not  liable 2888 

fees  on  attachment  for  defaulting  witness 2972 

payment  of,  on  service  of  notice  of  appeal 8047 

setting  off  costs  and  recovery  on  determination  of  appeal....  8069 

costs  below  included  In  disbursements  on  appeal.... 3060 

of  appeal  when  new  trial  ordered. 8063 

to  whom  awarded  on  appeal •••.. 3068 

amount  of  costs  on  appeal 3067 

award  of,  on  new  trial  on  appeal •• 3070 

•mount  on  new  trial  on  appeal •... 3073 

on  offer  to  compromise  atter  return  on  new  triid. 8072 

New  York  municipal  court, 

on  appeal  to  supreme  court   8213 

Brooklyn  justice's  court. 

on  removal  of  action  to  county  court  of  Kings 


Oovnterclalnt. 

See,  also,  "  Pleading." 

answer  may  set  up 500 

when  allowed   e 501 

in  actions  on  assigned  claims   502 

by    trustee    , 502 

oy  defendant  sued  in  representative  capacity 505 
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OoviBterolAim  —  Contlaved* 

on  decedent'i  debt  in  action  by  eACcutw,  etc ••••••«••    BOt 

limitation  of  action  must  be  pleaded  in....« •••••    413 

cannot  be  founded  on  title  barred  by  advene  possesaioii. •••••••  365 

on  cause  barrv.d  by  limitation • • '  887 

several  counterclaims  may  be  pleaded 607 

each  to  be  separately  stated • 507 

equitable  counterclaim  may  be  pleaded.  .,..• •  607 

verification  of  counterclaim  only • • 627 

provisional  remedies  on • 720 

plaintiff's  offer  to  compromise 739 

in  action  for  divorce  or  separation 1770 

in  action  to  charge  joint  debtor  not  served. ••• 1839 

demurrer  to,  see  "  DEMuaaER." 

reply;  contents. • 614 

judgment  for.  failure  to  reply 615 

Ttply  may  set  up  two  or  more  avoidances 517 

striking  out  for  disobedience  to  order  for  discovery  of  books,  etc     808 

deemed  action  for  purpose  of  trial  by  jury 97*5 

judgment  on. i 608 

demand  for  affirmative  relief  on..... 609 

Judgment  for  affirmative  relief  on • 604 

on  counterclaim  for  less  than  plaintiff's  demand 612 

execution  on  judgment  against  executors,  etc ».«••••  60i 

In  New  York  city  court, 

what  may  be  pleaded ••••• 8174 

In  Justices'  courts. 

answer  may  set  up   • .  2938 

when  allowed 2946 

demurrer 2969 

of  party  suing  or  sued  in  representative  capacity 2946 

when  neglect  to  plead  bars  action 2947,  2948 

judgment 2940 

in  summary  proceeding  to  dispossess. 2244 

Douiitlee.  ' 

seal  of  county  clerk  seal  of  county 28 

proof  of  acts,  "resolutions,  etc.,   of  supervisors 941 

excepted    from    judicial    supervision 1804 

not  subject  to  action  to  dissolve  or  annul  corporation 1804 

jurisdiction  of  surrogate's  court  in  new  or  altered 2470,  2480 

preference  of  actions  by  or  against 791 

Jurors  •not  disqualified  because  residents  or  taxpayers 1179 

order  of  arrest  in  action  for  funds,  etc.,  of 649 

attachment  in, action  to  recover  funds  of 637 

action  by  state  to  recover  public  funds,  see  "  Municipal  Co«po- 

HATIONS." 

excepted  from  jurisdiction  of  justice's  court 2863 

■npervisors  need  not  give  security  on  appeal 1313 

taxpayer's  action  to  prevent  illegal  acts   1925 

officers  may  sue  on  cause  arising  before  term 1926,  1928 

action  against  officers  on  causes  arising  before  their  term.   1927,  1928 

jurisdiction  of  justice's  court  over  actions  by  or  against  officers.  2865 

costs  when  action  brought  by  state  for  benefit  of  county 3243 

County  charges. 

printing   of    calendar    20 

exoenses  of  proceedings  to  remove  attorney    68 

stenographers'  salaries,  fees,   etc 88 

salaries  of  criers,    interpreters,   and  court   attendants,   in 

Queens    county 91,  94,  96 

salaries  of  stenographers 358-361 

compensation  of  clerks  in  surrogate's  office 2506 

bodes  for  record  of  notices  of  pendency  of  action 1672 
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when  included  in  term  "clerk **•••••••••«••••. ...«••••••••••. 

•cal  is  seal  of  supreme  and  county  courts ••••••••••• 27 

is  seal  of  county ••••••••••..       28 

,    provision  for  new  seal •••••..       90 

appointment  of  special  deputy  clerks  to  attend  terms 89 

destruction  of  papers  by  order  of  court ..••.••       21 

designation  of  new  jail  to  be  filed  with 136 

to  serve  designation  of  jail  on  sheriff 137 

certificate  of  sheriff's  election 182 

annual  return  of  changes  of  name 2418 

duties  in  foreclosure  by  advertisement 2390,  2S99,  2408,  330I 

judgment  book;  entry  of  judgments 1236 

docket  books;  docketing  judgments 1245-1272 

entry,  etc.,  of  judgment  by  confession 1275.  1278 

docketing  transcript  of  justice's  judgment 3017.  3021.  3022 

Judgment  of  Albany  city  court  and  Troy  justice's  court..  3235 

-authentication  of  transcript  from  justice's  docket  book d39 

issuing  execution  on  justice's  judgment 3043 

homestead  exemption  book 1398 

record  of  certificates  of  execution  sales 1439 

notices  of  pendency  of  action 1072,  1674 

orders  appointing  receivers  in  supplementary  proceedings.  2470 

wills  of  real  property 2683,  2634 

to  make  and  certify  to  searches 961 

without  charge  to  certain  state  officers 3290 

flubpoena  duces  tecum  to  produce  records 868 

fees  generally 3304 

in    New    York    and    Kings   county 3305 

to    be    taxed    on    demand 3287 

salaried   clerks   to   account    for    fees 3285 

fees  of,  for  entries  of  moneys   deposited   with   county  treasurer.    3306a 

Covntir  Co-operatlre  Insurance  Companies* 

change  of  name 2411,  2413,  9414 

Connty  Court. 

construction  of  provisions  relating  to •....  8342 

new  trial  in,  on  appeal  from  justice's  court,  see  "Justice  of 
THE  Peace;  "  "  New  Teial." 

costs  when  several  actions  brought  on  same  instrument 8231 

appeals  from,  to  appellate  division.. •....• 1340,  1367 

I.  Constitution  of  court. 

a  court  of  record 3 

seal  of  county  clerk^ is  seal  of  court ,,j • 27 

always  open  for  business 355 

justice  of  supreme  court  may  make  orders  in 354 

county  judge  of  another  county  may  make  orders. 354 

appointment  of  terms   356 

place  of  holding  terms 866 

adjournment  of  term  to  another  place %6 

publication  of  appointment  of  terms. 866 

drawing  and  notification  of  j urors .....«..•.  367 

clerks  to  county  judges  of  Kings 368 

appointment  and  compensation  of  stenoffraphers SSS»  881 

stenographers  for,  in  Kings  and  Queens  countiea 359 

interpreters    for,   in   Kings  county 360 

II.  Jurisdiction. 

jurisdiction    340 

residence   of  domestic  corporation. 341 
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Oountr  Comrt  —  Conttnmed. 

II.  JuusoicrxoN  —  Continued. 

Jurisdiction  co-extensive  with  supreme  court* ••••••  •••«•••••    SM 

may  send  process  to  any  county •••••••••«••••••••••••     M7 

power  to  appoint  receiver • •••••••••     713 

may  authorize  guardian  or  committee  to  agree  to  partition...  1690 

1602 
over  applications  by  insolvent  debtors  for  discharge,  exemp- 
tion, etc 2150,  2188,  2201 

appointment  of  trustee  for  criminal  prisoner 2210 

over  person  and  property  of  incompetent  persons 340,  2320 

proceedings  for  change  of  name 2410 

new  action  after  plea  of  title  to  realty  in  justice's  court 2933 

account  of  district  attorney  to  1968 

non-resident   plaintiff   to    give  security    for   costs 3268,  3269 

costs  in  Kings  county  when  recovery  under  $250 3228 

III.  PoWEtS  AND  DUTIES  OP   COUNTY   JUDGE. 

if  ^'ud^e  disqualified,  special  proceeding  to  be  continued  in  ad* 

joining  county 52 

has  powers  of  justice  of  supreme  court  at  chambers 241 

possesses  power  of  supreme  court  justice  over-  actions  in 848 

disability  of  county  judge • 342 

ma^  i^jpoint  temporary  court-house • 43 

designation  of  temporary  jail  by ••  135,  136,     144 

to  attend  drawing  of  jurors 1044,  1046 

when  to  act  as  surrogate  during  vacancy  or  disability 2484 

when  and  where  to  hold  surrogate's  court 2506 

compensation  when  acting  as  surrogate 2403 

ex  parte  orders  by 772,     773 

may  make  order  for  service  of  summons  by  publication 440 

nay  grant  order  of  arrest 556 

power  of  judge  in  special  proceedings 340 

to  remit  forfeited  recognizances 850,    351 

to  remit  iines  and  penalties 350,  351,     853 

notice  of  application  to  remit  fine  or  penalty....     352 

costs  on  remission 352 

discharge  of  person  imprisoned  for  non-payment  of  fine.    353 
to  discharge  witnesses  arrested  in  violation  of  privilege.     862 

to  grant  order  to  take  deposition  within  state 872 

to  grant  order  to  take  deposition  without  state 889 

to  issue  subpoena  for  witness  on  deposition  to  be  used 

without  the  state 915 

to  issue  habeas  corpus  to  testify 2009-2011 

to  issue  habeas  corpus  or  certiorari  to  inquire,  etc.  2017,  2018 
to  issue  warrant  to  bring  up  prisoner  about  to  be  re- 
moved  2064 

to  take  bail   pending  appeal   on  habeas  corpus  or  cer- 
tiorari      2060,  2061 

when    holding   court    in    another   county ,V>0 

duty  to  issue  habeas  corpus  or  certiorari  without  application.    202.'» 

summary   proceedings   to   dispossess   before 2234 

supplementary  proceedings  may  be   brought  before...    2434,  2554 

IV.  tUuOVAL  OF  ACTIONS   TO  OR  nOM. 

to  supreme  court  on  disability  of  county  judge •• 842 

to  supreme  court  to  change  place  of  trial 843 

effect  of  order  of  removal 344 

appeal  from  order  of  removal ....•••  844 

stay  of  proceedings  to  permit  removal 345 

process,  undertakings,  etc.,  not  imnaired  by  removal 346 

to,  from  local  courts  of  Hudson,  Utica  and  Oswego 3200 

from  justice's  court  to  Kings  county  court 2934 


CoumtT  vlerlc* 

when  included  In  term  "clerk **•••••••••• •«••••••••••< 

teal  is  seal  of  supreme  and  county  eoartt ••••••••••••••••      27 

is  seal  of  county •••••••••..•••••••••      28 

provision  for  new  seal 30 

appointment  of  special  deputy  clerks  to  attend  terms 9 

destruction  of  papers  by  order  of  court 21 

•  designation  of  new  jail  to  be  filed  with 135 

to  serve  designation  of  jail  on  sheriff 137 

certificate  of  sheriff's  election 182 

annual  return  of  changes  of  name 2418 

duties  in  foreclosure  by  advertisement 2390,  2389,  240S,  3304 

judgment  book;  entr^  of  judgments 1236 

docket  books ;  docketing  judgments 1245-1272 

entry,  etc.,  of  judgment  by  confession 1275.  1276 

docketing  transcript  of  justice's  judgment 3()17.  9U21.  3ttS 

Judgment  of  Albany  city  court  and  Troy  justice's  court..  3235 

authentication  of  transcript  from  justice's  docket  book 938 

issuing  execution  on  justice's  judgment 3043 

homestead  exemption  book 1396 

record  of  certificates  of  execution  sales 1439 

notices  of  pendency  of  action 1672,  16T4 

orders  appointing  receivers  in  supplementary  proceedings.  2470 

wills  of  real  property 2633,  2634 

to  make  and  certify  to  searches 961 

without  charge  to  certain  state  officers 3290 

•ubpoena  duces  tecum  to  produce  records 808 

fees  generally 33M 

in    New    York    and    Kings   county 330k> 

to    he    taxed    on    demana 3287 

salaried   clerks   to  account   for   fees 3285 

fees  of,  for  entries  of  moneys  deposited   with  county  treasurer.   33<>6a 

CovntT  Co-operative  ln«uraiice  Companies. 

change  of  name 2411,  2413,  2414 

CovatT  Court. 

construction  of  provisions  relating  to 8342 

new  trial  in,  on  appeal  from  justice's  court,  see  "Justxcs  op 
THE  Peace;  "  "  New  Triau" 

costs  when  several  actions  brou^^ht  on  same  initrument 3231 

appeals  from,  to  appellate  division 1340,  1957 

I.  Constitution  of  couet. 

a  court  of  record •••  9 

seal  of  county  clerk^ is  seal  of  court j. ....••.. 27 

always  open  tor  business • 355 

justice  of  supreme  court  may  make  orders  in K4 

county  judge  of  another  county  may  make  orders 354 

appointment  of  terms 

place  of  holding  terms , 

adjournment  of  term  to  another  place • 

publication  of  appointment  of  terms , 

drawing  and  notification  of  j urors • 867 

clerks  to  county  judges  of  Kings 389 

appointment  and  compensation  of  stenographers 359.  Ml 

stenographers  for,  in  Kings  and  Queens  eounties 359 

interpreters   for,   in   Kings  county 390 

II.    JVRISDICTIOK. 

jitrisdiction 340 

residence  of  domestic  corporation 341 


INDEX. 
Courts  —  Contlnved* 

I.    GbNEKAL  PSOVI9IONS. 

referred  to  in  this  act • .......•.•••••  1-8 

jurisdiction  and  powers  continued 4 

sittings  to  be  public,  except,  etc 6 

not  tc  sit  on  Sunday,  except,  etc 6 

adjournment  on  Saturday  to  be  over  Sunday 6 

action,  etc.,  not  discontinued  by  vacancy  in  judge 25 

judge  out  of  office  may  settle  case  or  exceptions 25 

special  proceeding  before  one  judge  continued  before  another 

in  New  York  and  Kings 26 

seals 27-30 

adjournments 34-36 

failure  or  adjournment  does  not  abate  action,  etc 44 

judges  not  to  practice 49 

attendants 95-99 

summons  must  specify 417 

amendment  of  returns  by  subordinate  courts,  etc 725 

what  included  in  "  body  or  officer  "  in  provisions  as  to  cer- 
tiorari to  review,  etc 2146 

II.  Courts  of  record. 

enumerated 2 

power  to  issue  subpcenas  to  witnesses 7 

to  administer  oaths ■. 7 

to  make  new  process  and  forms  of  proceedings 7 

seals  in  use  continued 27 

rooms,  fuel,  etc.,  to  be  furnished 31 

liquors,  etc.,  not  to  be  sold  in  court-house 32 

punishment  for  sale  of  liquors 33 

adjournment  to  future  day 34 

of  term  for  absence  of  judge 35 

of  term  by  direction  of  judge 36 

trials  elsewhere  than  at  court-house 37 

governor  mav  change  place  of  holding 38,  39 

judge  may  change  place  of  holding 40 

adjournment  of  actual  session  to  another  place 41 

change  of  place  for  holding  in  city  of  New  York 42 

trial  commenced  may  be  continued  beyond  term 45 

trial  terms  for  actions  on  contract l:.^ii 

appointment   of  criers    91 

sheriff  to  act  as  crier 92 

attendants  95-»li 

compensation    3312 

clerks  of  judges  disqualified  as  referees,  commissioners,  etc..  1024 

ni.  Courts  not  of  record. 

enumerated 3 

limitation  of  action  on  judgment  of 382 

attempt  to  commence  action  in,  under  statute  of  limitations. . .  400 

jurisdiction  of  action  to  foreclose  lien  on  chattel 1737 

CoTenamta. 

of  seizin,  when  cause  of  action  accrues  for  breach 381 

against  incumbrances,  when  cause  of  action  accrues  for  breach.  381 

Creditor. 

of    decedents,    see    "  Decedents*  Estates;  "  "  Executors  and 
Administrators." 

term  defined  in  surrogate's  practice 2514 

publication  of  order  to  present  claims 786 


INDEX. 

Creclltora'  Actions. 

I.    By   JUDGMENT  CREDITOR  TO   DISCOVER   AND  APFLY,  PROPERTY. 

jurisdiction  of  county  court   840 

maintainable  on  return  of  execution  unsatisfied 1871 

to  reach  surplus  value  of  homestead  140^ 

to    enforce    execution    for    necessaries,    wages,    etc.,    against 

earnings,  trust  income,  etc 12W1 

does  not  lie  against  domestic  corporation 1879 

relief  procurable  in   ^ 1871 

joint  property  mav  be  reached 1871 

property  exempt  from  execution  cannot  be  reached 1879 

trust  fund  created  by  third  person  cannot  be  reached 1879 

earnings  within  sixty  days  cannot  be  reached 1879 

to  what  county  execution  must  have  issued 1872 

what  property  may  be  reached 1873 

interest  in  executory  contract  for  land  may  be  reached 1874 

how  interest  in  land  contract  applied 1875 

temporary  injunction  restraining  transfer  or  payment 1876 

receiver  may  be  appointed 1877 

how  discovery  compelled   1878 

cancellation  of  notice  of  lis  pendens  on  security 1674 

II.  Against  debtor's  next  of  kin^  legatee^  heir  or  devises. 

when  action  lies 1837 

excepted  from  jurisdiction  of  justice's  court 2863 

neglect  to  present  claim  does  not  impair  right  of  action 1837 

Against  legatees  and  next  of  kin. 

"next  of  kin"  defined 1870 

may  be  against  one  or  all 1838 

apportionment  of  recovery  among  defendants 1839 

apportionment  of  costs  among  defendants 1839 

sheriff's  fee  on  execution  may  be  taxed  against  each  de- 

f  cndant 1839 

recovery  against  one  only  limited  to  proportionate  share.  1840 

requisites  to  recovery  against  legatee 1841 

action  against  preferred  or  deferred  legatees 1842 

requisites  to  recovery  against  preferred  legatees 1842 

Against  heirs  and  devisees. 

liability  of  heirs  and  devisees 1843 

not  to  be  brought  within  three  years  of  death  or  issuance 

of  letters 1844 

stay  pending  application  to  sell  realty  to  pay  debts 1845 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election   to   prosecute   action    notwithstanding  decree   for 

sale  of  realty  to  pay  debts 1845 

action  to  be  joint   1846 

recovery  to  be  apportioned 1847 

requisites  to  recovery  against  heirs 1848 

account  of  executor,  etc.,  evidence  of  insufficiency  of  as- 
sets   1848 

requisites  to  recovery  against  devisee 1849 

recoveries  from  personalty  to  be  deducted 18S0 

recoveries  from  heirs  to  be  deducted  from  recovery  against 

devisees 1850 

complaint  must  describe  lands  with  common  certainty  and 

state  value 1861 

judgment  to  direct  collection  from  realty  not  alianed  by 

defendant 1852 

lien  of  judgment  on  realty  not  aliened  by  heir  or  "devisee.  1SS2 
judgment  not  lien  on  realty  aliened  before  filing  of  notice 

of  /i>  pendens  1858 

personal  jud^^ment  wh^^n  lind  aliened 1^64 

action  not  suspended  by  infancy 


INDEX. 

Credttors*  Actions  —  Contlaved. 

II.  Against  debtor's  nsxt  of  kin,  legatu,  btc. —  Continue*<. 

Against  Mrs  and  devisees  —  Continued. 

execution  against  infant  suspended  for  one  year.. 186S 

liability  for  debt  expressly  charged  on  realty  not  aflected.  18B0 

General  provisions. 

preference  among  debts  of  decedent 1855 

unpaid  prior  claims  exceeding  value  of  property  a  tkfence.  1%6 
recovery,  proportionate  only,  when  equal  claims  exist...  1866 
defendant  entitled  to  credit  for  prior  or  equal  claims  paid.  1857 
relief  when  defendant  takes  or  inherits  in  more  than  one 
capacity 1860 

Crier, 

not  to  practice  as  attorney e2 

appointment  of,  for  courts  of  record 91 

sheriff,  etc.,  may  be  required  to  act  as 92 

need  not  attend  trials  at  chambers , , 239 

at  term  of  appellate  division 242 

Crimes  and  Criminal*. 

punishment  of  crimes  created  by  act 3346 

See,  also,  "  Misdemeanor. 

I.  Criminal  actions. 

criminal  action  defined 3336 

civil  and  criminal  remedies  not  merged 189fi 

trial  may  be  continued  beyond  terra 45 

preference  of 700 

civil  pleading  not  to  be  used  as  proof  in 52t< 

deposition  in,  for  use  without  the  state 9X4 

privilege  of  physician,  etc.,  when  crime  committed  on  infant.  834 

J  I.  Cark  of  property  of  criminal  prisoner. 

application  for  appointment  of  trustee 3219 

when  application  may  be  made 2219 

to  what  court   2219 

who  may  apply  2220 

creditor  applicant  to  relinquish  security 2221 

contents  and  verification  of  petition 2222 

subpoena  to  enable  petitioner  to  make  petition 2222 

copy  of  sentence  to  be  presented  with  petition 2223 

affidavit  of  petitioner 2223 

order  appointing  trustee 2224,  2225 

order  to  show  cause 2224 

service  of  order  to  show  cause 2224 

hearing  on  return  of  order  to  show  cause 2225 

payment  of  debt  or  security  therefor 2225 

title  vested  in  trustee   2226 

exemplified  copy  of  order  may  be  recorded  as  deed 2226 

removal  of  trustee 2227 

appointment  of  new  trustee 2227 

support  of  wife  and  family 2228 

surrender   of   property  by  trustee   on   death    or   discharge  of 

prisoner 2229 

applicable  to  prisoners  sentenced  before  enactment 2230 

III.  Civil  remedies  by  and  against  criminals. 

convicted  prisoner  to  give  security  for  costs  as  plaintiff.  8268,  3260 

relief  of  bail  on  arrest  of  defendant   for  crime... 600 

deposition  of  person  under  sentence  for  felony 97'' 

habeas  corpus  to  bring  up  prisoner  to  testify,  ice  "  Habbas 
Coiirvs.^ 

1807 


INDEX 

CrtmeB  and  Criminals  —  ConMnneA. 

IIL  Civil  remedies  by  and  against  criminals  —  Continned. 

attachment  in  contempt  not  to  issue  against  prisoner 2278 

habeas  corptis   to  produce  prisoner   to  answer   for  contempt 

punishable  civilly 2278 

prisoner  may  be  committed   for  civil   contempt   on   dischaige 

from  custody 2282 

prisoner  produced  on  habeas  corpus  to  answer  for  contempt 

to  be  remanded 2282 

civil   punishment   for  contempt   do«s  not  bar  indictment   for 

same  misconduct 2287 

IV.  Disql^alifications  and  disabilities. 

suspension  or  removal  of  attorney  on  conviction 67 

conviction  of  infamous  crime  disqualifies  as  executor 2812 

incompetent  to  receive  letters  of  administration 2661 

conviction  does  not  disqualify  witness.^ 832 

may  be  used  to  impeach  credibility  of  witness 832 

witness  not  required  to  give  testimony  tending  to  accuse  of. .     837 

disability  by  imprisonment  to  move  to  vacate  judgment 1291 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  imprisoned 1646 

iinprisonment  interrupts  limitation  of  action  for  real  property.     375 
disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations 396 

exception  of  imprisonment  from  limitation  of  action  for  dower.  1596 
limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion  2125,  2128 

t/rlmlnal  Conversation. 

included  in  term  "  personal  injury  " 3343 

sittings  of  courts  may  be  private 5 

competency  of  plaintiff's  wife  to  testify 831 

limitation  of  actions   384 

costs  when  recovery  is  less  than  $50 3228 

jurisdiction  of  justice's  court 2863 

Crops. 

deemed  assets  in  hands  of  executor,  etc. • 2712 

Cross«-Actlons. 

leave  to  defendant  to  commence 760 

jurisdiction  of 760 

original  and  cross-actions  to  be  tried  together 760 

removal  of  original  action  to  court  where  cross-action  pending..  760 

Crnelty. 

ground  for  separation   1762 

Curtesy. 

tenant  by,  necessary  party  in  partition 1538 

division  in  partition  when  curtesy  exists  in  undivided  share. . . .  1553 

action  for  waste  aRainst  tenant  by 1651 

acceptance  of  gross  sum  on  sale  for  decedent's  debts 2793 

D. 
DamasreR. 

I.  AssBssMENT  OF.    Sec,  also,  "Assessment  of  Damages." 

rate  recoverable 1206 

jury  to  assess,  in  action  for  money 118S 

sssessment  on  default  ...••p;, 1216 


I 


INDBX. 

Daaiaffea  —  Contlniied. 

I.  AsussMEMT  OF  —  Continued. 

notice  of  assessment  to  defendant  In  default ••••  1210 

demand  for  notice • 1219 

motion  for  new  trial  for  excessive,  etc 909 

on  judgment  absolute  of  court  of  appeals 194 

II.  Mitigation. 

evidence  in  mitigation  at  inquest • •....•.  536 

pleas  in  mitigation •  586 

proof  of  mitigating  circumttanoes  in  libel  and  slander S35 

pleading  matter  in  mitigation  of 606 

in.    RlCOVRKY   IN   ACTIONS  AND   SPBCIAL  FftOCXEDIVOS. 

limitation  of  actions  for  injury  to  property  or  person 882-385 

of  action  for  encroaching  wall 1499 

order  of  arrest  in  action  for 549,  560 

when  part  only  of  statutory  penalty  recoverable 1898,  1964 

special,  need  not  be  alleged  or  proved  on  slander  of  female..  1906 
action  barred  by  payment  of  fine  on  contempt  imposed  as  in- 
demnity   2284 

measure  in  action  for  causing  death  by  negligence 1904 

on  vacating  injunction  617,  923,  624 

Oifcr  fo  liquidate, 

offer  conditionally. •••• ^^6 

refusal  of  offer ••••• • ^37 

costs  on  refusal  ..., .••••• ••.••• 737 

Vexatious  suits, 

in  name  of  fictitious  party •••..••••••  1900 

in  name  of  another..... ••.••...•••• 1900 

treble  and  increased  damages  for ••••••••t* 1901 

Against  witness, 

for  disobedience  to  subpoena •••  9BS,  KKS 

in  justice's  court  2979 

On  bonds,  undertakings  and  recognisances, 

in  action  on  bond  for  jail  liberties • 165 

measure 167 

on  penal  bond  1915 

on  forfeited  recognizance 1966 

for  breach  of  bond  or  contract  in  action  in  N.  Y.  city 

court 316 

Dcwer, 

for  withholding,  may  be  recovered  In  action  for  dower . . .  1600 

measure 1600,  1601 

recoverable  against  grantee  of  husband 1601 

when  property  claimed  in  severalty 1602 

against  heir  who  has  aliened  land 1603 

Bjictment. 

what  recoverable 1631 

rents  and  profits  part  of 1407 

fatisfaction   of   damages    for  encroaching   wall    transfers 

tfllt* 1480 


INDEX. 

Damaffes  —  Continued* 

III.  Recovery  in  actions  and  spsaAL  pkoceedxngs  —  Continued. 

Replevin, 

ascertaining  pn  default • 1T2A 

verdict,  etc.,  to  static 1720 

for  deprttciarion  of  chattel  by  defendant 1722 

trustees  holding  over  without  consent. ••.^..•.•. 1664 

Nuisance.  •  .  •• •••••. • 1662 

Trustees  holding  over  without  consent. ••.••  1664 

Action  to  determine  claim  to  reed  property, 

for  withholding  possession ••••••• ••••••••  VMii 

Mandamus, 

to  relator. •••••.•••  2068 

on  alternative  mandamus  .• • • ••••  2088 

Against  usurper  of  oMce» 

action  for. ••• •• •••••••••••••••  UB8 

Action  by  state  for  public  funds, 

for  misappropriating  public  moneys  vest  in  people.  ••••••  ItTI 

By  strays, 

for  trespasses  by  straying  animals 8066 

for  malicious  seizure  of  alleged  strays 8086 

for  willfully  setting  animal  at  large • 9090 

entire  when  several  animals  trespass ••.....  31€6 

2n  justice's  court, 

jurisdiction  over  actions  for •.••...••.• 2862 

in  replevin .............•••••••••• 2961 

must  be  fixed  by  verdict ;••••.... 2081 

liability  of  delinquent  witness • 2979 

IV.  Foe  OFFICIAL  ok  quasi-official  acts. 

for  irregularity  in  sale  of  realty  on  execution..... 1436 

for  taking  exempt  property,  are  exempt  from  execution.......  1S84 

for  bribing  or  making  gift  to  juror IIM 

against  juror  for  taking  gift  or  bribe 1198 

measure  of,  for  escape  of  prisoner  committed  for  contempt. . .     157 
for  escape  of  civil  prisoner 168 

V.  Double;  treble  and  increased. 

jur^  to  find  single,  and  court  to  increase:. 1184 

decision  or  report  to  specify  single,  and  direct  judgment  for 

increased 1020 

increased  damages  not  to  carry  increased  costs 3287 

double,  for  concealing  or  withholding  attached  property 708 

treble  for  failure  to  separate  prisoners 12S 

for  arrest  of  witness  in  violation  of  privilege. 863 

1                        for  waste 1655 

for  waste  in  action  against  co-tenant., 1<K5.  1658 

or  single  for  cutting  trees,  etc • 1868 

for  forcible  entry  or  detainer 14M 

and  increased  damages  for  vexatious  Utigadoa VOUK 

lor  taking  illegal  fees ••••• 


INUBX. 

mistalces  In,  cured  by  verdict,  etc.,  and  judgment • •    131 

D««t]&. 

proceedings  to  discover   death  of  tenant   for  life,  see  "  Lira 
Tenant.'* 

presumption  of,  from  absence  for  seven  years 841 

disposition  of  lunatic's  property  on  death 2344 

surviving  executor  may  act   2602 

successor  appointed  on  death  of  sole  executor 2683 

of  executor  not  to  affect  execution  of  decree  for  sale  of  realty. .  2770 

death  of  witness  to  will  to  be  shown  on  probate 2619 

proof  of  handwriting  of  deceased  witness,  to  will. 2620 

I.  Action  for  damages  pob  causing 

contributory    negligence,    pleading,    burden    of    proof 841b 

right    of    action    conferred 1902 

who    may    maintain 1902 

limited  to  two  years 1902 

for  whose  benefit 1903 

"  next,  of  kin  "  defined 1870,  1905 

measure  of  recovery ' , 1904 

interest  to  be  added  from  date  of  death 1904 

excepted  from  jurisdiction  from  justice's  court 2863 

no  appeal  to  court  of  appeals  from  unanimous  affirmance 191 

n.  Effect  on  pending  actions  and  paocsxDiNGs. 

•  1.  Of  judge. 

continuance  of  special  proceeding  before  successor...  52,       58 

filing  undertaking  on  death  of  justice 3052 

hearing  appeal  without  return  on  death  of  justice 8056 

proof  of  proceedings  before  deceased  justice  of  peace....     940 
proof  of  judgment  after  death  of  justice 8156 

■ 

2.  Of  attorneys. 

proceedings  on , 60 

.    service  of  notice  of  appeal,  when  attorney  dead 1302 

8.  Of  parties.     See,  also,  "  Abatement  and  Revival." 

general  provisions  not  to  affect  special  provisions 762 

testimony  of  deceased  person  at  former  trial 880 

estate  of  partv  jointly  liable  not  discharged 758 

exoneration  of  bail  by  death  of  defendant 601 

of  member  not  to  affect  action  against  unincorporated  so> 

ciety 1920 

cause  of  action  in  replevin  survives 1736 

action  for  wrong  not  abated  by  death  after  verdict,  etc..  IM 

court  may  order  action  abated 761 

no  extension  of  time  within  which  action  is  to  abate 784 

extension  of  time  to  continue  action  prohibited 784 

continuance  by  or  against  survivors 758 

on  death  of  sole  party 757 

successor  of  public  officer,   receiver  or  trustee  may  con- 
tinue   766 

substitution  of  successor 766 

proceedings  to  bring  in  party 760 

appointment  of  administrator  on   application  of  party  to 

action 2660 

substitution  on  death  of  party  to  partition 1588 

severance   of   action   on    death   of  defendant   jointly   and 

severally  liable. 758 

of  ejectment  on  death  of  plaintiff  or  defendant...  1522 
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Death  —  ContlBiied* 

II.  Eppsct  on  rxNDiNQ  ACTZOMB  AND  vsocsaDiNGS  —  Contiaiicd. 
8.  Of  parties  —  Continued. 

verdict,  etc.,  after  death  void 7€R 

judgment  by  confession  not  to  be  entered  after  defend^ 

ant's  death 1275 

judgment  to  be  entered  on  death  after  verdict,  etc 7(8 

entry  of  judgment  after 1210 

effect  of  entry  of  judgment 1210 

extension  of  time  of  heir,  etc.,  to  move  to  set  aside  judff' 

meat.  •  • 766 

motion  to  set  aside  judgment  after 128t 

extension  of  time  of  heir,  etc.,  to  appeal 785 

appeal  after  death  of  adverse  party 1297 

failure  to  substitute  on  death  of  party  pending  ^peal 1296 

order  of  substitution   1299 

appeal  from  surrogate's  court  after 2575 

proceedings  in  surrogate's  court  on  death  pending  appeal.  257S 
revocation  of  submission  to  arbitration  by  death   before 

award 2362 

proceedings  in  arbitration  on  death  after  award 2382 

4k  As  affecting  executions. 

new  execution  on  death  of  debtor  after  arrest 1^ 

homestead  exemption  continues  after  death  of  owner....  1400 

1106 

issuance  after  death  of  judgment  creditor If76 

issuance  and  levy  after  death  of  judgment  debtor. . .  1S79-1381 
leave  to  issue  for  possession  of  real  property  after  death 

of  defendant 1S76 

enforcing  execution  on  death  of  sheriff 1688 

conveyance  on  death  of  sheriff  after  sale  on  execution....  1475 
on  death  of  coroner,  etc.,  after  sale  on  execution..  1478 

Debts. 

of  deceased  person,  see  "  Decedents'  Estates.** 

term  defined  in  surrogate's  practice • 014 

Peeedents'  Estate*. 

See,  also,  "  Executors  and  Administkators;  "  "  Lsttbri 
OF  Administration;  "  "  Letters  Testamentary;  "  "  Sum- 
rogate's  Court;  "  "Wills." 

action  to  establish  or  impeach  will,  see  *'  Will." 
actions  by  or  against  executor  or  administrator,  see  "  Exbcvtobj 
and  Administrators." 

jurisdiction  of  surrogate  over 2472 

"  person  interested  "  defined   2514 

estate  of  incompetent  to  be  administered  as  if  no  committee  ap* 

pointed 2344 

appointment  of  receiver  pending  action  for  partition,  distribu- 
tion or  to  construe  or  establish  will 1669 

action   for  share  of   witness  to  will  excepted  from  jurisdiction 

from  justice's  court   

action  for  share  of  child  born  after  will  excepted  from  jurisdic- 
tion  of  justice's  court 


I.  Property  and  assets. 

liability  of  persons  takins^  possession  without  authority 2706 

powers  of  temporary  administrator  over  real  property 2675 

term  "  assets  "  defined  2514 

what  deemed  assets  and  personalty 3712 

apportionment  of  renta,  annuities  and  diTidendt ttM 


Deeedents*  Estates  —  Continued* 

L  Property  and  assets  —  Continued. 

discharge  or  bequest  of  demand  against  executor  not  valid 

against  creditors 2714 

decree  directing  payment  is  evidence  of  assets. 2652 

sale  of  personal  property 2717 

sale  of  uncollectible  demands  and  assets 2719 

1.  Inventory  and  appraisal. 

appointment  of  appraisers : 2711 

appraisal 2711 

inventory. 2711 

contents  of  inventory  2714 

supplemental  inventory  of  subsequently  discovered  prop- 
erty  2714 

return  of  inventory 2715 

compelling  return 2716 

attachment  for  disobeying  order  to  return 2718 

liability   of   executor,  etc.,    for   uncollected   demands  in- 

eluded   in   inventory 18^,  1884 

when    inventory   may    be   contradicted  in   action    by  or 
against  executor,  etc 1832,  1834 

d.  Proceedings  to  discover  Property, 

petition  and  affidavit 2701 

to  whom  petition  presented  in  surrogate's  absence 2708 

citation  . 270T 

order   rcouiring  attendance 270A 

service  of  citation  and  order 2708 

examination 2700 

as  to  personal  transactions  with  decedent. ........  2i'00 

punishment  tor  refusal  to  answer  2709 

dismissal  on  verified  answer  claiming  title 2709 

decree  to  deliver  property 2710 

termination  of  proceedings  on  controverted  facts........  2710 

8.  Partition. 

when  executors  or  administrators  necessary  parties 1588 

direction  for  sale  free  from  lien  of  debts 1588 

payment  into  court  on  sale  in  partition  free  from  debts. .  1538 

withdrawal  of  shares  of  proceeds 1588 

n.  Claims  and  debts  aqaxnst. 

"creditor"    defined 2614 

"  debts  "    defined 2614 

judgment  entered  after  death  of  party  establishes  debt 1210 

debt  not  discharged  by  naming  debtor  as  executor 2714 

decedent's   realty   not   bound   by  judgment   against   executor, 

unless,    etc 1823 

judgment  against  heir  or  devisee  bars  action  against  executor.  1821 

no  execution  against  decedent,  except,  etc 1870 

latuance  of  execution  by  leave  against  decedent's  property. . . .  1380 

1.  Proof  and  adjustment  of  claims. 

advertisement    for    claims    2718 

proof  of  claims   2718 

reference  of  disputed  claim 2718 

procedure  on  reference 2718 

powers  and  compensation  of  referee 2718 

costs  of   reference 2718 

judgment  on  reference 2718 

citation  to  claimants  to  present  claims 2718a 
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INDEX. 

CTrimea  and  Criminals  —  Contlnned. 

IIL  Civil  remedies  by  and  against  criminals — Continued. 

attachment  in  contempt  not  to  issue  against  prisoner. 2278 

habeas  corpus   to  produce  prisoner   to  answer   for  contempt 

punishable  civilly 2278 

prisoner  may  be  committed   for  civil   contempt   on  dischaige 

from  custody 2282 

prisoner  produced  on  habeas  corpus  to  answer  for  contempt 

to  be  remanded 2282 

civil   punishment   for  contempt   does   not  bar   indictment   for 

same  misconduct. 2287 

IV.  Disqualifications  and  disabilities. 

suspension  or  removal  of  attorney  on  conviction f7 

conviction  of  infamous  crime  disqualifies  as  executor 2612 

incompetent  to  receive  letters  of  administration 2661 

conviction  does  not  disqualify  witness 832 

may  be  used  to  impeach  credibility  of  witness 832 

witness  not  required  to  give  testimony  tending  to  accuse  of. .     837 

disability  by  imprisonment  to  move  to  vacate  judgment 1291 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  imprisoned 1646 

imprisonment  interrupts  limitation  of  action  for  real  property.     375 
disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations 396 

exception  of  imprisonment  from  limitation  of  action  for  dower.  1596 
limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion  2125,  2126 

t/rlmlnal  Convernatlon. 

included  in  term  "  personal  injury  " 3343 

sittings  of  courts  may  be  private 5 

competency  of  plaintiff's  wife  to  testify 831 

limitation  of  actions   384 

costs  when  recoverjr  is  less  than  $50 3228 

jurisdiction  of  justice's  court 2863 

Crop*. 

deemed  assets  in  hands  of  executor,  etc 2712 

Croas-Aotlona. 

leave  to  defendant  to  commence. 760 

jurisdiction  of 700 

original  and  cross-actions  to  be  tried  together 760 

removal  of  original  action  to  court  where  cross-action  pending..  760 

Oraelty. 

ground  for  separation 1762 

Cnrteay. 

tenant  by,  necessary  party  in  partition 1538 

division  in  partition  when  curtesy  exists  in  undivided  share 1553 

action  for  waste  against  tenant  by 1651 

acceptance  of  gross  sum  on  sale  for  decedent's  debts 2703 

Damafcen. 

L  Assbssment  of.    See,  also,  "Assessment  of  Damages." 

rate  recoverable 1208 

jury  to  assess,  in  action  for  money 118S 

assessment  on  default  ....••ri...,.  1215 


INDBX. 

iffea  ^-  CoAilnued. 
I.  AsssssMENT  OP  —  Continued. 

notice  of  assessment  to  defendant  in  default.........****...  1210 

demand  for  notice • 1210 

motion  for  new  trial  for  excessive,  etc 900 

on  judgment  absolute  of  court  of  appeals •     194 

II.  Mitigation. 

evidence  in  mitigation  at  inquest. 636 

pleas  in  mitigation  536 

proof  of  mitigating  circumstances  in  libel  and  slander 535 

pleading  matter  in  mitigation  of 608 

in.    RXCOVRBY   IN   ACTIONS  AND   SPECIAL  PftOCECDIVGS. 

limitation  of  actions  for  injury  to  proi>erty  or  person 382-385 

of  action  for  encroaching  wall 1400 

order  of  arrest  in  action  for 540,  550 

when  part  only  of  statutory  penalty  recoverable 1808,  1064 

special,  need  not  be  alleged  or  proved  on  slander  of  female. .  1006 
action  barred  by  payment  of  fine  on  contempt  imposed  as  in- 
demnity   228-1 

measure  in  action  for  causing  death  by  negligence 1004 

on  vacating  injunction  617,  dSSi,  624 

Oifer  to  liquidaU. 

offer  conditionally. •••• •• • 736 

refusal  of  offer ••••• •*•••*••     737 

costs  on  refusal  .•..•.•*.•• • • 737 

Vfxatious  suits, 

in  name  of  fictitious  party .*•* IMO 

in  name  of  another • 1000 

treble  and  increased  damages  for • •••••••••  1901 

Against  witness, 

for  disobedience  to  subpoena.. ••*.• •••  863,    865 

in  justice's  court  2070 

On  bonds,  undertakings  and  recognisances. 

in  action  on  bond  for  jail  liberties 166 

measure 167 

on  penal  bond  1015 

on  forfeited  recognizance 1066 

for  breach  of  bond  or  contract  in  action  in  N.  Y.  city 
court 316 

Dower. 

for  withholding,  may  be  recovered  in  action  for  dower. . .  1600 

measure 1600,  1601 

recoverable  against  grantee  of  husband 1601 

when  property  claimed  in  severalty 1602 

against  heir  who  has  aliened  land * ... .  1603 

Miscttneni, 

what  recoverable 1581 

rents  and  profits  part  of 1407 

ntisfaction   of   damages    for  encroaching   wall    transfers 

HCwi  •  •  ••...■..•.. .•••••... .....•••...  1480 
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Damaffe*  —  Continued* 

III.  Recovery  in  actions  and  spzcxai.  ptocssoxNGS  —  Condnit«di 

Replevin. 

ascertaining  on  default 1T28 

verdipt,  etc.,  to  state 172i 

for  deprttciation  of  chattel  by  defendant 1722 

trustees  holding  over  without  consent. .•.^••. •••..•••..•  1664 

Nuisance.  •  •  •••.... ••• •••••  1662 

Trustees  holding  ever  without  content 1664 

Action  to  determine  claim  to  real  property, 

for  withholding  possession  •*..• •••••••••••••••••  XM4 

Mandamus, 

to  relator. 2068 

on  alternative  mandamus  •••••••• • 2068 

Agoinst  usurper  of  oMcs* 

action  for. •  IKS 

Action  by  state  for  public  funds, 

for  misappropriating  public  moneys  vest  la  people ItTS 

By  strays. 

for  trespasses  by  straying  animals • ••  3086 

for  malicious  seizure  of  alleged  strays 3096 

for  willfully  setting  animal  at  large ..•••• 3000 

entire  when  several  animals  trespass ••«• 3100 

In  justice's  court. 

jurisdiction  over  actions  for. .•• ••...•.  2862 

la  replevin •••••••.•••..  2081 

must  be  fixed  by  verdict ••••••• 2031 

liability  of  delinquent  witness • 2070 

TV.  Foi  orpiciAL  OR  quasi-official  acts. 

for  irregularity  in  sale  of  realty  on  execution ....•  1436 

for  taking  exempt  property,  are  exempt  from  execution 1394 

for  bribing  or  making  gift  to  juror IIM 

against  juror  for  taking  gift  or  bribe ».  1103 

measure  of,  for  escape  of  prisoner  committed  for  contempt...     157 
for  escape  of  civil  prisoner ••• ••     168 

V.  Double;  treble  and  increased. 

jury  to  find  single,  and  court  to  increase;.... 1184 

dttision  or  report  to  specify  single,  and  direct  judgment  for 

increased 1020 

increased  damages  not  to  carry  increased  costs 3257 

double,  for  concealing  or  withholding  attached  property 708 

treble  for  failure  to  separate  prisoners 126 

for  arrest  of  witness  in  violation  of  privilege 863 

I  for  waste 16K 

for  waste  in  action  against  co-tenant 1666.  1658 

or  single  for  cutting  trees,  etc • 1668 

for  forcible  entry  or  detainer , 168S 

•nd  increased  damages  for  vexatious  UtigatUm 19Q| 

lor  taking  illegal  fees , 

11210 


INDBX. 

mittalces  In,  cured  by  verdict,  etc.,  and  Judgment TU 

D««tli. 

proceedings   to   discover   death  of  tenant   for  life,  see  "LiFX 
Tenant.  ' 

presumption  of,  from  absence  for  seven  years 841 

disposition  of  lunatic's  property  on  death 2344 

surviving  executor  may  act   2602 

successor  appointed  on  death  of  sole  executor 2698 

of  executor  not  to  affect  execution  of  decree  for  sale  of  realty. ,  2770 

death  of  witness  to  will  to  be  shown  on  probate 2610 

proof  of  handwriting  of  deceased  witness,  to  will 2620 

I.  Action  for  damages  fob  causing. 

contributory    negligence,    pleading,    burden    of    proof........  841b 

right    of    action    conferred 1902 

who    may    maintain 1902 

limited  to  two  years 1902 

for  whose  benefit 1903 

"  next  of  kin  "  defined 1870,  1905 

measure  of  recovery 1904 

interest  to  be  added  from  date  of  death 1904 

excepted  from  jurisdiction  from  justice's  court 2863 

no  appeal  to  court  of  appeals  from  unanimous  affirmance 191 

II.  Effect  on  pending  actions  and  pkocbsdings. 

1.  Of  judge. 

continuance  of  special  proceeding  before  successor. . .  52,       68 

filing  undertaking  on  death  of  justice 8062 

hearing  appeal  without  return  on  death  of  justice 8066 

proof  of  proceedings  before  deceased  justice  of  peace....  940 

proof  of  judgment  after  death  of  justice 8156 

2.  Of  attorneys. 

proceedings  on 66 

service  of  notice  of  appeal,  when  attorney  dead 1802 

8.  Of  parties.     See,  also,  "  Abatement  and  Revival." 

general  provisions  not  to  afTect  special  provisions 762 

testimony  of  deceased  person  at  former  trial 830 

estate  of  party  jointly  liable  not  discharged 758 

exoneration  of  bail  by  death  of  defendant 601 

of  member  not  to  affect  action  against  unincorporated  so- 
ciety   1920 

cause  of  action  in  replevin  survives 1736 

action  for  wrong  not  abated  by  death  after  verdict,  etc..  764 

court  may  order  action  abated 761 

no  extension  of  time  within  which  action  is  to  abate 784 

extension  of  time  to  continue  action  prohibited 784 

continuance  by  or  af^ainst  survivors 758 

on  death  of  sole  party 757 

successor  of   public   officer,   receiver  or  trustee  may  con- 
tinue   766 

substitution  of  successor 766 

proceedings  to  bring  in  party 760 

appointment  of   administrator  on   application  of  party  to 

action 2660 

substitution  on  death  of  party  to  partition 1588 

severance   of   action   on    death   of  defendant   jointly   and 

severally  liable 758 

of  ejectment  on  death  of  plaintiff  or  defeadant. . . .  1^2 
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Deatlt  —  Contlmiied* 

II.  ErrscT  on  psnuno  actxoxs  and  fsocsBDijfcs  —  Condnucd. 
8.  Of  parties  —  Continued. 

verdict,  etc.,  after  death  void. 76R 

judgment  by  confession  not  to  be  entered  after  defend* 

ant's  death 1275 

judgment  to  be  entered  on  death  after  verdict,  etc 763 

entry  of  judgment  after 1210 

effect  of  entry  of  judgment 1210 

extension  of  time  of  heir,  etc.,  to  move  to  set  aside  judf^ 

ment.  . 785 

motion  to  set  aside  judgment  after 1284 

extension  of  time  of  heir,  etc..  to  appeal 7S5 

appeal  after  death  of  adverse  party 1297 

failure  to  substitute  on  death  of  party  pending  appeal 1298 

order  of  substitution   1299 

appeal  from  surrogate's  court  after 2575 

proceedings  in  surrogate's  court  on  death  pending  appeal.  ^75 
revocation  of   submission  to  arbitration  by   death   before 

award 2S82 

proceedings  in  arbitration  on  death  after  award.........  2382 

4k  As  affecting  executions. 

new  execution  on  death  of  debtor  after  arrest 1^13 

homestead  exemption  continues  after  death  of  owner....  1400 

i4Qe 

issuance  after  death  of  judgment  creditor 1378 

issuance  and  levy  after  death  of  judgment  debtor. . .  XS79-1381 
leave  to  issue  for  possession  of  real  property  after  death 

of  defendant 1376 

enforcing  execution  on  death  of  sheriff 1388 

conveyance  on  death  of  sheriff  after  sale  on  execution....  1475 

on  death  of  coroner,  etc.,  after  sale  on  execution..  1478 

Debts. 

of  deceased  person,  see  "  Decedents*  Estates." 

term  defined  in  surrogate's  practice ••.•• S814 

DeeedentA'  Entates. 

Sec,  also,  "Executors  and  AoMiNiSTaATORs;  "  "  Lsttxu 
OF  Administration;  "  "  Letters  Testamsnta&t;  "  '*  Sxm- 
sogate's  Court;"  "Wills." 

action  to  establish  or  impeach  will,  see  "  Will." 
actions  by  or  against  executor  or  administrator,  see  "  EzsctntMii 
and  Administrators." 

jurisdiction  of  surrogate  over 2472 

"  person  interested  "  defined 2S14 

estate  of  incompetent  to  be  administered  as  if  no  committee  ap- 
pointed  2344 

appointment  of  receiver  pending  action  for  partition,  distribu- 
tion or  to  construe  or  establish  will 1869 

action   for  share  of   witness  to  will  excepted  from  jurisdiction 

from  justice's  court 2803 

action  for  share  of  child  born  after  will  excepted  from  jurisdic* 
tion  of  justice's  court 2863 

I.  Property  and  assets. 

liability  of  persons  takinf^  possession  without  authority. .....  2706 

powers  of  temporary  administrator  over  real  property 2675 

term  "  assets  "  defined 2514 

what  deemed  assets  and  personalty 2712 

fipportionment  of  rents,  annuities  and  diTidendi "^ 


I  INDEX. 

Decedents*  Katates  —  CoBtln«ed« 

'  I.  PftOPERTY  AND  ASSETS  —  Continued. 

discharge  or  bequest  of  demand  against  executor  not  TaUd 

against  creditors 2714 

decree  directing  payment  is  evidence  of  assets 2552 

sale  of  personal  property 2717 

sale  of  uncollectible  demands  and  assets 2719 

1.  Inventory  and  appraisal. 

appointment  of  appraisers ; 2711 

appraisal 2711 

inventory 2711 

contents  of  inventory  2714 

supplemental  inventory  of  subsequently  discovered  prop- 
erty   2714 

return  of  inventory 2715 

compelling  return 2710 

attachment  for  disobeying  order  to  return 2716 

liability  of   executor,  etc.,    for   uncollected   demands  in- 
cluded in  inventory 1838,  1884 

when    inventory    may    be    contradicted   in   action    by   or 

against  executor,  etc i8S2,  1884 

2.  Proceedings  to  discover  property, 

petition  and  affidavit 2701 

to  whom  petition  presented  in  surrogate's  absence 2708 

citation 270T 

order  rcouiring  attendance 270A 

service  of  citation  and  order 2708 

examination 2700 

as  to  personal  transactions  with  decedent 2 1'OO 

punishment  for  refusal  to  answer  .*•••; •  •  • .  2700 

dismissal  on  verified  answer  claiming  title 2709 

decree  to  deliver  property   2710 

termination  of  proceedings  on  controverted  facts 2710 

8.  Partition. 

when  executors  or  administrators  necessary  parties 1688 

direction  for  sale  free  from  lien  of  debts 1588 

payment  into  court  on  sale  in  partition  free  from  debts. .  1638 

withdrawal  of  shares  of  proceeds 1588 

n.  Claims  and  debts  against. 

"creditor"    defined 2614 

"  debts  "    defined 2614 

Judgment  entered  after  death  of  party  establishes  debt 1210 

debt  not  discharged  by  naming  debtor  as  executor 2714 

decedent's   realty   not   bound   by  judgment   against   executor, 

unless,    etc 1828 

judgment  against  heir  or  devisee  bars  action  against  executor.  1821 

no  execution  against  decedent,  except,  etc 1870 

laiuance  of  execution  by  leave  against  decedent's  property. . . .  1880 

1.  Proof  and  adjustment  of  claims. 

advertisement    for    claims    2718 

proof  of  claims   2718 

reference  of  disputed  claim 2718 

procedure  on  reference 2718 

powers  and  compensation  of  referee 2718 

costs  of   reference    2718 

judgment  on  reference  2718 

eitalion  to  claimants  to  present  claims.... 2718a 

iseia 


Decedents*  Bstates  —  Continued* 

II.  Claims  and  debts  against  —  Continued. 

1.  Proof  and  adjustment  of  claims  —  Continued. 

compromising  or  compounding  claims •  •  •  ■  \r 271i 

liability  for  claims  not  presented  pursuant  to  advertise- 

fnent  . 2718 

rejected  cUoiiift  over  $50  excluded  from  justice*!  eoart..  2863 

3.  Order  of  preference  of  debts. 

order  of  preference ...'.... 2719 

funeral  expenses  preferred  over  all  other  claims 2729 

action  against  executor  does  not  give  preference 2719 

rents  may  be  preferred  to  benefit  estate • 2719 

8.  Compelling  payment. 

petition 2722 

citation  on   petition 2722 

when  petition  to  be  dismissed 2722 

proceedings  to  compel  payment  of  funeral  expenses 2729 

III.  Sale  of  real  property  to  pay  debts.     See  "  Sale  of  Rkaz. 

Property." 

allowance  of  costs  of  proceeding 256-'^ 

allowance  of  costs  on  sale  is  in  lieu  of  commissions 2564 

IV.  Accounting. 

on  revocation  of  letters 2603,  2606 

by  executor,  etc.,  of  deceased  executor 2606 

continuance  of  accounting  on  death  of  executor  after  citation.  2606 

intermediate    accounting 2725 

when   judicial   settlement   may   be   required 2726 

by  temporary  administrator  may  be  compelled  at  any  time 2726 

who  may  petition  for  compulsory'  accounting 2727 

citation  on  petition    2727 

order  to  account   2727 

attachment  for  disobeying  order 2727 

revocation  of  letters  for  failure  to  account 2727 

supplementary  citation  on  compulsory  accounting 2TC7 

consolidation  of  voluntary  and  compulsory  accountings 2727 

▼oluntary  on  petition  of  executor,  etc 2728 

citation 2728 

affidavit   to   account 2729 

vouchers   2729 

examination  of  accounting  party 2729 

increase  and  decrease  to  be  accounted  for 2720 

commissions  of  executor  or  administrator  to  be  allowed 2730 

amount   of   commissions 2730 

commissions  not  allowed  when  will  provides  compensation.,..  2730 

executor,  etc..  may  prove  claim  against  decedent 2731 

statute  of  limitations  suspended  as  to  claims  of  executors,  etc.  2731 

effect  of  judicial  settlement 2742 

decree    for   payment   and    distribution 2743 

V    Payment  op  legacies:  distribution. 

"next   of  kin"    defined 1870,  2514 

exemption    for    M^cidow    and    children 2713 

proceedings  for  neglect  to  set  apart  exempt  property 2724 

relief  on  accounting  for  neglect  to  set  apart  exempt  property.  2724 
action  by  child  born  after  will  or  by  witness  to  will  to  recover 

share   of    property 1868 

judgment  of  divorce  destroys  right  to  distributive  share.  1759,  1760 

when  legacies  payable 2721 
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Deoedenti'  Estates  —  Continued. 

V.  Payicbkt  or  legacies  ;  distribution  —  Continued. 

abatement  of  legacies  for  insufficiency  of  assets 2721 

order  of  distribution STM 

wlat   deemed   in   advancement 2733 

distribution  of  estates  of  married  women 2734 

delivery  of  property  in  lieu  of  money 2744 

retention  of  money  for  claims  not  due  or  in  litigation 2745 

f payment  of  legacy  or  share  of  infant 2746 
egacy  or   share   of   unknown    person  to   be   paid   into   state 

treasury 2747 

trial  of  claim  to  share  of  unknown  person 2747 

-  payment  to  county  treasurer  after  two  years 2748 

petition  to  compel   payment 2722 

citation  on  petition 2722 

when  petition  to  be  dismissed 2722 

decree  for  payment  on  giving  security 2723 

VI.    CBEDlTOa*S    ACTION    AGAINST    NEXT    OF    XIN,    LEGATEES^    HBIKS    AMD 
DEVISEES. 

when  action  lies 1887 

excepted  from  jurisdiction  of  justice's  court 2863 

neglect  to  present  claim  does  not  impair  right  of  action 1887 

Against  legatees  and  next  of  kin. 

"next  of  kin"   defined 1870 

may  be  against  one  or  all 1838 

apportionment  of  recovery  among  defendants 1839 

apportionment  of  costs  among  defendants 1839 

sheriff's    fee   on   execution   may   be   taxed    against   each 

defendant 1839 

recovery  against  one  only  limited  to  proportionate  share.  1840 

requisites  to   recovery  against  legatee 1841 

action  against  preferred  or  deferred  legatees 1842 

requisites  to  recovery  against  preferred  legatees.........  1842 

Against  heirs  and  devisees. 

liability 1843 

not  to  be  brought  within  three  years  of  death  or  issuance 

of    letters 1844 

stay  pending  application  to  sell  realty  to  pay  debts 1845 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election    to    prosecute    notwithstanding    decree    for    sale 

of  realty 1845 

must   be  joint 1846 

recovery  to  be  apportioned 1847 

requisites  to  recovery  against  heirs 1848 

account    of   executor,    etc.,    evidence   of    insufficiency    of 

•  assets  1848 

requisites  to  recovery  against  devisees 1849 

recoveries  from  personalty  to  be  deducted 1860 

recoveries    from    heirs    to    be    deducted    from    recovery 

against  devisees 1850 

complaint  to  describe  lands  with  common  certainty 1851 

judgment  to  direct  collection   from  realty  not  aliened  by 

defendant  1852 

preference  of  lien   of  judgment   over  individual   debt  of 

defendant  . 1852 

judgment  not  lien  on  realty  aliened  before  notice  of  lis 

pendens  or  entry  of  judgment 1863 
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Decedents'  Batates  —  CoBtlniied* 

VI.  Crsdiior's  action  against  next  of  kin,  btc— Gontintwd. 

Against  heirs  and  devisees  •-' Con^nutd. 

personal  judgment  when  lands  aliened •  1854 

action  not  suspended  by  infancy 1858 

execution  against  infant  suspended  for  one  year • . .  1858 

liability  for  debts  charged  on  realty  not  affected 1859 

General  provisions, 

preference  among  debts  of  decedent 1865 

unpaid  prior  claims  exceeding  value  of  property  a  defence.  1856 
recovery    proportionate    only,    when    other   equal    claims 

exist t 1856 

credit  for  prior  or  equal  claims  paid  by  defendant 1857 

relief  when  defendant  takes  or  inherits  in  more  than  one 

capacity 1860 

Deeelt. 

as  ground  for  attachment •  636,     637 

as  ground  for  order  of  arrest «•.     649 

in  justice's  court   


Decision. 

defined • 89tt 

I.  Form  and  contents. 

on  reference  of  whole  issue,  report  of  referee  stands  as 1228 

what  to  contain  on  trial  oi  wnolc  issues 1082 

must  state  facts  and  conclusions  and  direct  judgment 1022 

to  award  costs 1022 

requests  for  rulings  of  court 1023 

to  specify  single  damages  and  direct  judgment  for  double  or 

treble,    etc 1020 

on  trial  of  demurrer,  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment  to  be  entered.  1021 

may  direct  final  judgment  on  failtire  to  plead  or  amend .  1021 

in  ejectment  to  state  nature  of  plaintiffs  estate... 1519 

in  proceeding  for  voluntary  dissolution  of  corporation 2426 

on  trial  of  issues  in  condemnation  proceedings S967 

of  surrogate  to  state  separately  facts  and  conclusions 2S45 

In  city  court  of  New  York. 

form   of 8178 

demand  for  special  decision  stating  findings  of  fact  and 
law 3173 

II.  Rendition;  piling;  entry  of  judgment. 

time   limited   for   decision   of   motion   for   or   to   vacate   pro- 
visional  remedy 719 

when  to  be  rendered  or  filed • 1010 

in  action  for  divorce,  etc 1774 

new  trial  for  failure  to  file  within  time  limited 1010 

eosts  upon  new  trial  for  failure  to  file 1010 

rendition  of,  on  alternative  mandamus 2088 

time  for  filing  in  city  court  of  New  York 3173 

action  for  wrong  does  not  abate  by  death  after  decision  made.  784 

entry  of  judgment  on  death  of  party  after  decision 763 

void,  if   rendered   after  party's  death , 765 

entry  of  judgment  on,  when  whole  issue  referred 1228 

interest  from  time  of  making  to  be  included  In  judgment 12SIK 

to  be  inserted  in  judgment-roll ,    1022»  1257 


INUBX. 

Dactston  —  ContlMveA. 

III.  Exceptions;  appbal.     See,  also,  "  Exckptions.** 

notice  of  exception  to « ...•••     004 

case  not  required  on  appeal  on  exceptions  to  deciaioa 998 

to  finding  of  fact  not  supported  by  evidence  ••.. .«•     093 

De^larattona. 

See,  also,  "  Abmxssions." 

of  party  not  sufficient  ground  for  annulling  marriage. 1768 

Decree. 

"  decree  "  in  surrogate's  proceedings  defined 9660 

See  "  SuRKooATx's  Couit." 

Deeds. 

See,  also,  "  Convbyancss." 
appoitttnent  of  guardian  by,  see  "  Guaxdian." 

appointing  guardian  to  be  recorded 2tel 

conveyances  acknowledged  or  proved  admissible  in  evidence. . . .  9S5 

record,  or  certified  copy,  admissible  in  evidence 936 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive. .  936 
proof  on  oath  of  interested  or  incompetent  witness  not  sufficient.    flB6 

demand   for  admission   of  genuineness  of 735 

costs  of  proving  after  demand  for  admission  of  genuineness 736 

of  land  without  the  state  admissible  in  evidence,  when,  etc. . . .  946 
exemplification  of  record  of  conveyances  without  the  state  ad- 
missible in  evidence 947 

recitals    in    as    to    heirship 841b 

effect  of  conveyance  of  property  of  infant  or  incompetent. . . .  2358 

on  sale  of  property  to  pay   decedent's  debts 2776-2778 

sheriff's  deed  on  sale  of  realty  on  execution 1471-1473 

relates  back  to  time  of  sale  on  execution 1440 

DefAvlt. 

when  clerk  may  enter  judgment  by. 1212 

on  default  of  answer,  judgment  not  to  exceed  demand  for  relief.  1207 

entry  of  judgment  by  clerk  on  verified  complaint 1218- 

by  clerk  on  unverified  complaint 1213 

judgment-roll  on  entry  of  judgment  by 1237 

notice  of  application  for  judgment  on,  in  N.  Y.  city  court 3161 

no  appeal  from  judgment  or  order  by 1294 

judgment  b^  default  in  ejectment  conclusive  after  three  years. ..  1526 

title  in  partition  to  be  ascertained  before  interlocutory  judgment.  1545 
defendant  in  partition  cannot,  under  section  446,  defend  judg- 

raent  on  service  by  publication 1557 

judgment  by,  in  action  to  determine  claim  to  real  property. . . .  1646 

recovery  of  dower  by  default  of  gpiardian  of  infant 1605 

aseertaining  damages  on,  in  replevin 1729 

judgment  by.  in  matrimonial  actions r 1774 

proof  on  default  in  action  to  annul  marriage 1753 

in  action  for  divorce 1757 

motion  for  new  hearing  on  interlocutory  reference  or  inquisi- 

tion 1232 

relief    from 783 

relief  within  one  year  against  judgments,  orders,  etc 724 

no  appeal  lies  from  decree  or  order  of  surrogate's  court  en. . . .  2668 

In  fusticf's  covrt. 

new  trial  on  appeal  from  judgment  by  default 8064 

plaintiff  to  prove  case  on  defendant's  default 2^ 

proof  on,   after  order  of  arrest 2908 
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Defeeta* 

See,  also,  "  AMVNDMXifT;  **  "  Mistakx." 

when  cured  by  verdict,  etc.,  and  judgment 721 

supplying  defects  in  proceedings 722 

immaterial  errors  to  be  disregarded 723 

to  be  supplied  by  court ^ 722 

power  of  court  to  amend  process,  pleadings,  etc 723 

in   surrogate's   court 2538 

supplying  defects  to  perfect  appeal  from  surrogate's  court 2575 

jurisdiction  of  surrogate's  court  not  affected  by 2474 

Defendants. 

may  be  designated  by  fictitious  name 451 

designation  of  unknown  persons  as 451 

leave  to  commence  cross-action 760 

judgment  granting  affirmative  relief  to 1204 

two  or  more  execiutors,  etc.,  of  same  decedent  considered  one 
person 1817 

I.    APPEAtANCE    BY.       See    "  APPSAaANCB." 

II.  Nbcbssaey  and  PKOPEa  PAXTiES.     See  *'  Paxtixs.'* 

III.  Defences  akd  pleadings.    See  "  Answex;  *'  "  ComrTXXCLAiic;  ** 
"  Demukeex;  "  "  Pleading. 
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Dellnltflonx. 

action  8383.  3343 

action  of  ejectment 3343 

affidavit   3343 

"  annulled  "  as  applied  to  warrant  of  attachment 3343 

assets 2514 

body   or   officer 2146 

clerk .• 3343 

contractor 3398 

counterclaim 501 

creditor  . a? 2514 

criminal   contempt 8 

debts 2514 

decision   .  ^ 3343 

decree  .    .' 2550 

determination 2146 

distinct  parcel  of  real  property 3343 

domestic    corporation 3343 

entry   of   judgment 1236 

failure  of   proof 541 

final    order 2550 

foreign    corporation 3343 

funeral   expenses 2749 

general  and  special  verdict 1186 

improvement 3398 

incompetent   persons 2320 

inheritance .' 28S14 

injury  to  property 3343 

intermediate   account 1 2514 

intestate 2514 

issues 963 

judge « 3843 

judgment   1200.  3343 

judgment     creditor 3343 

judgment  creditor's  action 3943 

1'udicial    settlement 2514 

etters   of   administration , 2S14 
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Dcflnitf  ons  —  Contiaiiecl* 

lienor 8898 

laborer 3396 

mandate 3343 

materialman 3398 

motion 768 

next  of  kin 1870,  1906,  2514 

notify,  as  used  with  respect  to  jurors 8343 

order 787,  2R66.  3343 

owner 3358,  33&8 

person 3368 

person    interested 2514 

personal   injury 3343 

personal   property , 2514 

property 713 

public   improvement 3398 

real  property 2514.  3358,  3398 ' 

report 3343 

resident,  for  purpose  of  jury  service  in  New  York  county 1080 

special  proceeding 8884.  3343 

sub-contractor 3396 

surrogate 2514 

testamentary  trustee ., 2514 

trial  iuror 3343 

trial  jury 3343 

trustee  of  express  trust . , 449 

upon  the  t  eturn  of  a  citation 2514 

will 2514 

Demaiid. 

for  relief,  see  "  Answei;  "  "  Complaint;  **  "  Counterclaim/* 
notice  of  appearance  and,  see  "  Appeaeance.'* 

limitation   of  actions  when   demand   essential 410 

for  admission  of  genuineness  of  document 7,35 

costs    of   proving  genuineness  of   document    after   demand    for 

admission    thereof 735 

before  action  on  ofl%ial  bond • 1891 


See,  also,  "  Pleadtnc." 

need  not  be  verified • 628 

to  be  subscribed  by  attorney 55.  421 

appearance  of  defendant  by 421 

pleading  of  defendant 487 

service  of,  before  expiration  of  time  to  appear ^ 422 

extension   of  time   to   demur  in   action   against   corporation   on 

bill  or  note 1778 

to  amended  pleading 643 

I.   To   COMPLAINT. 

grounds  of 488 

must  specify  grounds  of  objection 490 

defendant  may  demur  to  all  or  to  part 492 

waiver  of  objection  by  failure  to  demur 499 

answer  to  causes  not  demurred  to 492 

grounds  of  objection  not  appearing  on  'face  to  be  pleaded  by 

answer •  •  • • •  •  •  •  ^^ 
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Demurrer  —  CoBtlMoed* 

II.   To  ANSWBX, 

when  plaintiff  may  demur. •••••••• •*•.••••••••. ^4 

to  partial   defence   in 908 

to  counterclaim,  grounds  of.. 496 

must  specify  grounds 496 

for  lack  of  capacity  of  defendant  to  recover 496 

III.  To  UPLT. 

when  defendant  may  demur • 496 

IV.  In  mandamus. 

to  alternative  writ • 2073 

grounds  of 2076 

to  return  to  alternative  writ 20T8 

service • * 2081 

V.  Twal;  judgmbnt,  etc. 

judgment  on  frivolous  demurrer. ..•.•»••.*• 637 

forms  issue  of  law 964 

where  triable 976,  990 

order  for  trial  to  be  served  with,  in  action  against  corpora- 
tion on  bill  or  note 1778 

decision  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment 1021 

may    direct    final    judgment,    on    failure    to    plead    or 

amend   1021 

award  of  costs  on  judgment  on S232,  3233,  3239 

amount  of  costs 3251 

in  justice's  court 2985 

costs  on  demurrer  in  justice's  court 3077 

VI.  Pleading  ovee;  amendment. 

leave  to  plead  or  amend  after  decision..... tf7 

severance  of  causes  of  action  improperly  united 497 

amend^Tient  on  decision  in  justice's  court 

Deniala. 

See  "Answer;"  "Reply." 
in  answer  in  justice's  court ■••••••••• 

Depoatt. 

See,  also,  "  Payment  into  Couet." 

court  may  order 717 

disobedience   to   order 718 

in  lieu  of  undertaking  on  appeal 1906,  2575 

Depositions. 

justices  of  chy  court  of  New  York  may  take 326 

issuing  commission  from  city  court  of  New  York 3172 

expense  of  procuring  testimony  on  commission  for  ttse  before     

court  of  claims 272 

surrogate  may  take  testimony  of  infirm  witness  out  of  court ....  2539 
may  order  testimony  of  infirm  witness  to  be  taken  before  surro- 
gate of  another  county 2540 

order  of  reference  by  surrogate  to  take  testimony  of  infirm  wit- 
ness in  anotker  county 2541 

costs  for  taking  deposition 3251 

costs   for   drawing   interrogatories 3251 

fees  of  witnesses  on  deposition  for  use  in  another  state 3^..) 

feet  open  commission  from  justice's  ooort  depositioa. .•.,•••• 


INDEX. 

0«pOMltloifts  ^  •  Continued. 

fco  take  testimony  of  hospital  physicians  in  actions  for  ptrsonal 

injuries 

reference • • 

y.  Taken  and  to  bb  usid  within  tbb  state. 

applies  to  surrogate's  court 2688 

whose  depositions  may  be  taken 870 

at  whose  instance  talcen 870 

of  witness  not  a  party 871 

application 872 

contents  of  affidavit 872 

to  whom  application  made 872 

to  examine  officers  or  directors  of  corporation 872 

production   of  books  and  papers   of  corporation 872 

order  for  examination 873 

order  may  limit  examination :  **  "  : ^^ 

order  may  require  physical  examination  in  action  for  personal 

injuries 873 

time  of  service  of  order 873 

witness  fees  to  be  paid  or  tendered 874 

compelling  attendance  of  witness 874 

service  of  order 875 

examination  of  witness 876 

commitment  for  refusal  to  be  examined  or  to  answer 876 

adjournment  of  examination 876 

examination  of  prisoner  for  felony  discretionary  with  judge. . .  877 

Production  of  prisoner  under  sentence  for  felony 877 
abeas  corpus  to  bring  up  prisoner  to  testify,  see  "  Habeas 
Corpus/* 

stipulation  for  deposition  by  consent 870 

subpoena  on  stipulation  for  examination 870 

rules  for  examination^ 880 

manner  of  taking  ana  returning  deposition 880 

refusal  to  answer  before  referee 880 

may  be  read  in  evidence 881 

witness's  inability  to  attend  must  be  proved 882 

equivalent  of  oral  testimony 883 

objections  may  be  made  at   trial 883 

original   affidavits   presumptive   evidence   of  compliance   with 

statute  884 

for  use  on  motion 885 

affidavit  for  deposition  to  be  used  on  motion 888 

subpoena  to  witness  on  order  for  deposition  on  mcftion 885 

appointment  of  referee  to  take  deposition  on  motion 880 

resident  witnesses  to  be  examined  within  county  of  residence.  880 
non-resident    witnesses    to    be    examined    in    county   wherein 

served .*..••• , 889 

II.  Taken  without  fob  use  within  state. 

applies  to   surrogate's   court • 2538 

when  commission   to  issue 881,  888 

who  may  be  examined 887 

order  for  commission  pending  appeal  or  motion  for  new  trial.  888 

to   whom   application   made 880 

to  be  made  on  notice 880 

order   may   impose  terms 888 

order  by  judge  out  of  court  to  be  entered  with  clerk 800 

settlement  of  interrogatories 801 

governed  by  general  rules  of  practice 801 

interrogatories  to  be  annexed  to  commission 802 

directions  for  return  of  commission  to  be  indorsed  by  judge.  803 
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Depositions  —  Continued* 

II.  Takbit  without  foe  USB  WITHIN  STATX — Continued. 

to  be  returned  through  post-office  unless  otherwise  directed..  802 

commission  to  examine  orally 883 

when  open  commission  may  issue 884 

oral   examination   prohibited   when    adverse   party   infant   or 

committee 809 

open   commission    prohibited   when   adverse   party   Infant  or 

committee 885 

notice  of  examination  upon  oral  questions 896 

upon  open  commission 886 

to  whom  open  commission  directed 897 

who  may  be  examined  on  open  commission 897 

return  of  open  commission ^ 887 

order  directing  deposition  to  be  taken 888 

before  whom  depositions  may  be  taken  under  order 889 

notice  of  taking  depositions  on  order ^ 889 

how  deposition  taken  without  interrogatories 9O0 

right  of  party  to  examine  when  taken  without  interrogatories.  900 

copy  of  statute  to  be  annexed  to  commission  or  order . . .  900,  901 

oath  to  be  administered  to  witness^ .^ 901 

examination  to  be  reduced  to  writing  and  subscribed 901 

exhibition  or  copy  to  be  annexed  to  deposition 901 

deposition  to  be  subscribed  by  commissioner,  etc 901 

and  exhibits  to  be  annexed  to  commission  or  order. . . .  901 

to  be  inclosed,  sealed  and  returned 901 

may  be  executed  by  one  of  two  or  more  commissioners,  etc..  901 

certificate  of  execution  to  be  subscribed  and  annexed... 902 

form  of  certificate  of  execution 902 

certificate  of  execution  is  sufficient  return 903 

return  of  commission  by  agent 904 

when  agent  sick  or  dead 905 

commission  with  depositions  and  return. to  be  filed 906 

transmission  by  mail .***** ^^ 

to  be  filed  when  returned  by  mail 907 

order  for  commission  on  consent 908 

to  be  retained  in  office  of  clerk 909 

parties  may  inspect  returned  commission,  etc 909 

order  for   suppression 910 

may   be   read    in   evidence 911 

equivalent  of  oral  testimony 911 

objections  may  be  taken  at  trial 911 

interrogatories  and  deposition  in   foreign  language 912 

interpretation  of  deposition  in  foreign  language 912 

letters  rogatory  may  issue  in  lieu  of  commission 913 

letters  rogatory  to  issue  only  on  written  interrogatories 913 

settlement  of  interrogatories  to  be  annexed  to  letters  rogatory.  913 

III.  Taken  within  for  use  without  state. 

when  deposition  may  be  taken • »..•...  914 

subpoena  to  witness 915 

punishment  of  recalcitrant  witness 915 

taking  and  return  of  deposition  .....< 919 

IV.    To    PERPETUATE   EVIDENCE   AS    TO    TITLE   TO  REALTY. 

testimony  may  be  received  in  action  involving  title  to  realty.  168Sa 

inability  of  witness  to  attend  must  be  shown 168Sa 

documentary  evidence  not  affected 168Rb 

mode  of  introducing  testimony 1688c 

objections  may  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  of  petition   •••• 1688e 

notice  of  application   ••••••••.••..  1688f 
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Depositions  —  Continued. 

IV.  To  PB&PETUATX  svioxNCE  AS  TO  TiTLV  TO  MBALTT  —  Continued* 

appointment  of  referee   1688f 

notice  of  hearing  before  referee. 168^ 

proof  of  notice  of  hearing 1088g 

adjournments  of  hearing 168Sg 

subpoenas  to  witnesses 1688g 

compelling  attendance  of  witnesses 1688g 

mode  of  examination   1688h 

refusal  of  witness  to  answer 1688h 

authentication  of  deposition    1688h 

deposition  to  be  filed  and  recorded 1688h 

against  whom  deposition  may  be  used  as  evidence 1688i 

V.   In  justices'  courts. 

commission   to  examine  on  interrogatories 2980 

orallv  2»81 

when  and  how  commission  granted 2082 

adjournment  of  trial  pendinir  return 2983 

execution   and  return   of  commission 2984 

receipt  of  commission  and  return  by  justice 2985 

certificate  of  execution 2966 

admissibility  and  effect  of  deposition 2986 

powers  of  commissioners 2987 

Descent  Caat. 

right  of  possession  not  affected  by 87«' 

Detntner. 

See  "  Forcible  Entry  and  Detainer." 

Determlnntion  of  Cla'  *n  to  Real  PropertF* 

See  Real  Property,"  jI. 

Devtaees. 

See,  also,  *' Deceden-s'  Estates;**  "  Wilm." 
creditor's  actions  against,  see  "  Creditors'  Actions;  **  "  Decs- 

dents'  Estates." 

not  to  be.  arrested  when  sued  as  representative 655 

extension  of  time  to  appeal  from  judgment  against  testator....     785 

to  move  to  set  aside  judgment  against  testator 785 

levy  on  real  property  under  judgment  against  testator  after  ten 

years 1252 

execution  against  property  in  hands  of 1371 

no  execution  against  decedent,  except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property 138() 

may   maintain^  action   for  waste 1 1652 

judgment  against,  bars  action  against  executor,  etc 1821 

Dlreetora. 

See,  also,  "  Corporations." 
limitation  of  actions  for  penalties  against  directors  of  moneyed 

corporations   394 

action  against,  for  misconduct 1781 

injunction  against,  in  action  to  dissolve  corporation 1787 

may  be  joined  as  defendants  in  action  to  dissolve 1790 

separate  action  against,  to  enforce  liability 1791 

proceedings 1792 

liability  to  be  fixed  by  judgment 1795 

when  compelled  to  testify  in  actions  against  corporation 1805 

to    be   suspended    or    removed    only   in    action   by   attorney-gen- 
eral    , 1811.  1812 

liability  for  costs  to  people  in  action  against  corporation. .......  1967 

OlBbnraement*. 

See,  also,  "  Costs;  "  "  Fees." 

on   appeal    from   justice's   court 3060 

what  allowed  on  a  motion 3251 

to  be  included  in  bill  of  costs 3256 

affidavit  to 8267 


INDR3L 

writ  oi,  abolialwd;  order  substituted ••••••••••••••••  9M8 

Dl0eoBtinv«iice« 

no  discontinuance  by  vacancy  or  chanfe  in  court ..•••••••      85 

plaintiff'  cannot  submit  to  nonsuit  after  jury  retires 1182 

of  action  in  aid  of  attachment 680 

of  condemnation  proceeding 3374 

of  supplementary  proceedings 2454 

in  justice's  court  when  accounts  exceed  $400 2960 

not  permitted  in  justice's  court  after  charge  of  jurv 8007 

when  neither  party  entitled  to  costs  on,  in  justices  court 8075 

Diseoirery. 

ancillary    action    for,    abolished 1914 

how  compelled  in  judgment  creditor's  action 1878 

See  •*  Creditors'  Actions." 

action   for,   in  aid   of  attachment 055 

discovery   of   any   article  or   property 803 

I.    Or  BOOKS  AND   PAPERS. 

court   of  record   may  direct 805 

applicable  to  surrogates'   courts 2538 

general  rules  of  practice  to  prescribe  cases  and  procedure....  801 

petition 806 

order  to  discover  or  show  cause 806 

stay  of  proceedings  pending 80ft 

vacating   order  to   discover   or   show   cause 806 

order  on  return  of  order  to  show  C9^se 807 

appointment  of   referee   to  superintend 807 

fees  of   referee 807 

punishment  for  disobedience  of  order 808 

striking  out  pleading  for  disobedience  of  order. 806 

dismissal  of  complaint  for  disobedience  of  order 808 

exclusion  from  evidence  for  disobedience  to  order 808 

disobedience  to  order  a  contempt 808 

effect  of  papers,  etc.,  produced 809 

II.  Of  propekty  withheld  prom  executors  and  administrators. 

petition  and  affidavit • .  2707 

to  whom  presented  in  surrogate's  absence 2708 

citation    2707 

order   requiring^  attendance 2708 

service  ot  citation  and  order 2708 

examination       2T0O 

punishment   for  refusal   to   answer. 270O 

dismissal  on  verified  answer  claiming  title 2709 

decree    to    deliver    property 2700 

.     security  to  prevent  decree 2710 

warrant  to   seize  property 2710 

enforcing  decree  tor  delivery. 2719 

III.  Op  death  op  tenant  por  lipe.    See  "  Life  T»HAirr.** 

Dlsmtsiial. 

See,  also,  "  Complaint/'  V. 

for  failure  to  serve  copy  of  complaint 489 

of  complaint  for  disobeying  order  for  discovery  of  books,  etc..  808 

for  neglect  to  serve  some  of  defendants. 821 

for    neglect    to    proceed 822 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires. 1182 

judgment  not  a  bar  unless  on   merits 1209 

of  submitted  controversy  for   insufficiency  of  statement 1281 

of  supplementary  proceedin|^s   2454 

judgment  of  nonsuit  in  justice's  court...... 8013 
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Disorderly  Conduct. 

in  presence  of  court,  a  contempt 8 

when  criminal  contempt,  punishable  by  justice  of  peace 2870 

Disorderly  Houses. 

Sec  "  Bawdy  Houses." 

Dispossess   ProceediniTs. 

Sec  "  Summary  Proceedings  to  Dispossess." 

Disqualillc«tioa. 

Sec  "  Courts;  "  "  Judge;  "  "  Jury  and  Jurors;  "  **  WxTNnsis." 

Dissolution. 

of  corporations.     Sec  "  Corporations." 

DistrenM. 

action  to  recover  chattel  distrained  triable  where  cau.sc  arose..      ft8.^ 

ejectment  for  lack  of  goods  to  distrain   for  rent 1505 

exemption   of  exhibits  at  exhibitions 1404a 

Distribution. 

See,  also,  "  Decedents'  Estates." 
judgment  of  divorce  destroys  right  to  distribatiye  share. .  1769,  1760 

exemption   for  widow  and  children 27in 

order  of  distribution  among  next  of  kin 2732 

.    when  next  of  kin  of  deceased  husband  or  wife  deemed  also  next 

of  kin  of  decedent 2732 

representation  among  collaterals 2732 

advancements  to  be  included   2733 

what  deemed  an  advafTcement   2733 

estates  of  married  women   2734 

delivery  of  property   in  lieu   of   money    2744 

retention  of  money  for  claims  not  due  or  in  litigation 2745 

payment  of  legacy  or  distributive  share  of  infant 274« 

legacy    or    share    of    unknown    person    to    be    paid    into    state 

treasury 2747 

trial  of  claim  to  share  of  unknown  person   2747 

payment  to  county  treasurer  after  two  years   2748 

action  by  next  of  kin  for  distributive  share 1819 

petition  to  'compel   payment  of  distributive  share 2722 

citation   on   petition    2722 

when  petition   to  be  dismissed    ^ 2722 

decree  for  payment  of,  on  giving  security   2723 

decree  for  payment  and  distribution   2743 

District  Attorney. 

to  prosecute  removal,  etc.,  of  attorneys   68 

partner  of,  not  to  defend  prosecutions 78 

not  to  defend  after  he  leaves  office  ; 79 

may  designate  temporary  jail  in  absence  of  county  judge 144 

when  to  act  as  surrogate  during  vacancy  or  disability 2484 

limitation  of  action  for  penalty  or  forfeiture 387 

action  by,   to  recover  penalty  or   forfeiture   1962-1964 

on  forfeited  recognizance  1966-1968 

to  make  application  for  writ  of  assessment   for  damages 210:*i 

may  apply  for  state  writ  in  action  by  people 1993 

application  by~  for  habeas  corpus  to  testify    2012 

notice  to,  of  application  to  remit  fine,  etc 352 

application    for   habeas   corpus   to   testify 2011 

before  discharge  of  criminal  prisoner  on  habeas  corpus...  20HS 
need  not  pay  fees,  etc.,  to  bring  up  prisoner  on  habeas  corpus. . .  2002 
account  of  forfeited  recognizances,  etc 1968 

District  Courts  of  Ne^r  York. 

Sec  "  New  York  Municipal  Courts." 

Dividends. 

apportionment  of,  on  death  of  person  interested 2720 
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!  Divorce. 

action  for  separation,  see  "  SBPAKATXOir.'' 
to  annul  marriage,  see  "  Marriagb.'' 
I.  Jurisdiction;   evidence;   procedure. 

what  residence,  etc.,  gives  jurisdiction 11TS6 

when  married  woman  deemed  a  resident 1768 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication   438,  439 

proof  of  service  of  summons 1774 

answer  when   need  not  be  verified 1757 

countercl^m 1770 

service  of  pleadings  on  co-respondent   1757 

co-respondent  may  appear  without  service  of  pleadings 1757 

preference  on  calendar   791 

when  reference  to  be  ordered 1012 

referee  to  be  appointed  by  court   1012 

when  sittings  may  be  private   5 

jury  trial  of  issue  of  adultery   1757 

competency  of  husband  or  wife  to  testify S31 

legitimacy  of  issue  after  offense  triable  in  action  against  wife.  176(t 

legitimacy  of  issue  presumed  in  action  against  wife ITOn 

denial  of,  for  plaintiff's  adultery   1758 

for  connivance  or  condonation 1758 

fl.  Entry  and  eppect  of  judgment. 

on  reference  of  issues,  judgment  to  be  rendered  by  court. . .  1229 

testimony,  etc.,  to  be  certified  to  court 1229 

entry  of  judgment  by  default 1774 

entry  of  interlocutory  judgment 1774 

within  15  days  after  decision 1774 

interlocutory  judgment  may  award  costs 1774 

docketing  judgment  for  costs  a^ 1774 

execution  not  to  issue  for  costs  until  final  judgment..  I«i4 

final,  not  to  be  entered  for  three  months,  et^ 1774 

proof  of  allegations  on  default 1757 

inchoate    right    of    dower    not   affected    by   judgment   against 

husband  177^ 

interest  of  husband  in  wife's  property  ceases  after  judgment.   1759 
judgment  against  wife  not  to  affect  husband's  interest  in  her 

property  17flD 

terminates    right   of    dower    17ft> 

destroys  right  to  distributive  share  of  husband's  prop-       . 

erty     1760 

insurance   policy,   interest   of   guilty   party   in 1761 

legitimacy  of  issue  not  affected  by  judgment  against  husband.  ITjtt 

of  child   born  before   offence   charged   not   affected   by 

judgment   against   wife 1760 

award    of    costs 1769 

to    co-respondent     1757 

II.  Alimony  and  support. 

allowance    of   temporary   alimony 1769 

temporary    allowance    for    support    of    children 1769 

allowance    for    costs    and    exj)enses 1709 

interlocutory  judgment  may  provide   for,  until  entry  of  final 

judgment     1774 

judgment    for    alimony. ^ 17® 

education   and   maintenance   of   children 1739 

support  of  wife   when   she   is   plaintiff 1771 

court  lo   regulate   custody   and   maintenance   of   children 1771 

power  of  court  to  modify  judgment  for  alimony,  etc...    175U,  1771 

modification   of  decree  oh   re-marriage   of  wife li'l 

enforcement    of    alimony   awarded   by    foreign    decree 1772 

security   for  support  of  wife  and  children 1772 

sequestration   of   husband's   property 1772 

cnf()rcinR    support    by    proceedings    for    contempt 1773 

imprisonment     for    non-payment    limited Ill 

Docket. 

of    judgments,    etc.,    see    "County    Clerk;**    "  Judgmsxts;  " 

"  Sirrogatl's   Cot?rt." 

of    justice,    bcc    "'JUSTIUE    OF    iliE    PEACE," 

4  r«.B#* 
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Doenmenta. 

See,  also,  "  Evidkkck." 

demand  for  admission  of  genuineness. •  TBS 

costs  of  proving  after  demand  for  admission .••  7BB 

Docnmentary   Evidence* 

See  "  Evidence." 

Domestic  Corporations. 

Sec  "  Corporations." 

Do'vrer. 

in  realty  sold  on  execution  and  conveyed  to  executor,  etc.,  of 

purchaser 1473 

judgment  of  divorce  against  wife  terminates  right 1700 

not  aifected  by  judgment  of  divorce  against  husband 1769 

admeasprement  may  be  subject  of  arbitration 2365 

action  for  waste  against  tenant  in  dower. 1661 

I.  Action   for. 

1.  Jurisdiction ;  parties;  pleading,  etc. 

ejectment  cannot   be  maintained   for 1499 

jurisdiction    of    county   court 340 

acceptance  of  assignment  of  dower  bars  action 1604 

limited  to  twenty  years 1586 

disabilities  excepted  from  period  of  limitation 1596 

interruption  of  limitation  by  acknowledgment 1596 

occupant  necessary   defendant 1597 

necessary  defendants  when  lands  not  occupied 1597 

persons  claiming  interest  proper  defendants 1598 

possessing   or   claiming   different    portions   in   sev- 

eraltv. 1599 

description  of  property  in  complaint 1606 

complaint  to  set  forth  name  of  husband 1606 

issues  of  fact  triable  by  jury 968 

triable  where  property  situated 982 

preference  on   calendar 791 

2.  Reference  or  commission   to  admeasure. 

interlocutory  judgment  for  admeasurement  by  referee  or 

commissioners 1607 

oath  of  commissioners  or  referee 1608 

removal  of  commissioners  or  referee 1608 

filling  vacancy  in   office 1608 

how  admeasured 1609 

employment    of    surveyor 1609 

fees  .   3299 

all  commissioners  must  meet  but  majority  may  act 1610 

report  of  referee  or  commissioners   1610 

setting  aside  report 1611 

fees  and  expenses  of  commissioners  or  referee 1612 

amount    8299 

8.  Damages  for  withholding. 

may  be  recovered  in  action 1600 

measure   of   damages    1600,  1601 

not    to    include    use    of    improvements    since    husband's 

death    1600 

against  grantee  of  husband  1601 

not  to  include  use  of  improvements  made  after  alienatian 

by  husband 1601 

when  property   occupied  or  claimed  in   severalty 1602 

damages    for   withholding   to   be  awarded   by   final   judg- 
ment    1613 
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OoTrev  —  Conttniiecl. 

I.  Action  for  —  Continued. 

8.  Damages  for  withholding  —  Continued. 

action  for,  against  heir  who  has  alienated  land 1803 

against  purchaser 1685 

infant  may  maintain  in  her  own  name 16M 

4.  Judgment. 

final  judgment 1613 

execution  may  issue  on  judgment 1240 

modification  of  judgment  on  change  of  rental  value....   1614 

liens  inferior  to  dower  right  attach  to  residue 1615 

security  on   staying  proceedings  after  verdict.... 616 

damages  on  stay  after  verdict «.     617 

recovery  by  default  or  collusion  of  guardian  not  to  affect 

infant 1605 

stay  pending  appeal  effected  only  by  order.. 1616 

stay  on  appeal  not  to  be  granted  if  plaintiff  gives  under* 

takinff  tor  restitution « 1616 

action   tor  instalments  of  dower 1614 

6.  Sale  for  non-payment  or  on  consent. 

action  to  sell  for  non-payment  of  instalment 1614 

consent  to  accept  gross  sum  in  satisfaction 1617 

of  defendant  to  pav  gross  sum 1618 

ascertaii^ing  amount  payable  in  gross 1618 

interlocutory   judgment    for   sale   on   consent  to   receive 

gross  Slim 161$ 

laying  off  separate  parcel  to  plaintiff  in  fee  on  consent. .  1620 

reference  to  ascertain  liens  prior  to  sale 1621 

property  may  be  sold  free  from  or  subject  to  liens 1622 

report   of    sale 162S 

ofncer  making  sale  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  where  property  situ- 
ated    1677 

final  judgment  on  report  of  sale 1624 

provisions  for  sale  in  partition  and  distribution  of  pro- 
ceeds applicable 1625 

II.  Action  to  determine  claim  for. 

action  to  determine  claim  to  real  property  does  not  lie 163S 

claim   of   dower 1647 

proceedings  when  plaintiff  admits  defendant's  claim 1648 

interlocutory   judgment    for   admeasurement 1648 

proceedings  to  admeasure 1648 

denial  of  defendant's  claim  and  demand  that  she  be  barred..  1649 

III.  Partition. 

persons  having  inchoate  right  necessary  parties.^ 1538 

division  in  partition  when  Bower  exists  in  undivided  share..  1553 

sale  when  aower  exists  in  entire  property 1567 

sale  of  property  in  partition   free  from 1568 

payment  in  gross  in  satisfaction  of  dower  in  lands  sold.  l.')68,  1569 
investment  of  proceeds  of  lands  for  benefit  of  doweress.  1568,  156© 

protection  of  inchoate  right  on  sale 1570 

release  to  husband  of  inchoate  right  in  lands  sold 1571 

payment   into   court   in   satisfaction   on  sale   free  from  debts 

of   deceased   owner 1538 

investment  of  moneys  paid  into  court 1583 

IV.  Foreclosure. 

when  barred  by  sale  on  foreclosure  by  advertisement. 2395 

notice  of  sale  under  foreclosure  by  advertisement  to  be  served 
on  doweress , 2381 


INDEX. 

Dower  ^-  Gontinved. 

V.  Sale  to  pay  decedent's  debts. 

when   sale  is  subjoct  to »•.••..*'..••••• 2778 

investment  of  proceeds  to  satisfy  claim  for  dower.. .., 2798 

acceptance  of  gross  sum  in  satisfaction ' 2793 

computation  of,  in  lands  under  contract  to  purchase 2794 

investment  of  funds  set  apart  for 2795 

when  dower  right  to  be  included  in  sale 2800 

VI.  Op  infants  and  incompetent  persons. 

application  to  release  inchoate  right  of  incompetent  person..  2351 

effect  of  release  of  dower  of  incompetent  person 2358 

order    on   application 2361 

investment  oi  proceeds  of  sale  on  application  for  release....  2361 
may  be  included  in  sale  of  real  property  of  infant  or  incom- 
petent    2362 

sale  of  dower  right  for  gross  sum 2363 


ground  for  annulling  marriage 1748,  1750 

Dntclieiia  Couiitr. 

jail  liberties  for - 145 

stenographer  for  supreme  court,  county  court,  etc 256,    257 

of  debtor  exempt   1879,  2463 

execution  against,  when  and  how  issued 1391 

Bi 


for  encroaching  wall  arises  after  two  years  without  action ....   1499 
claim  of,  triable  in  action  to  determine  claim  to  realty 1639 

Bdltors. 

of  newspapers,  exempt  from  jury  duty 1030,  1081,  1127 

Bdveatlonal  instttntlomi. 

on   whose  application  to  be  dissolved,   etc 1804 

appointment  of  receiver    1810 

Blectnaent* 

I.  When  action  lies. 

"  action  of  ejectment  "  defined 3343 

to  recover  propertv  forfeited  for  treason,  see  *'  Treason." 
by  people  lor  escheated  property,  see  **  Escheat." 

mortgagee   cannot   maintain 14^8 

dow.er  cannot   be   recovered   in 1499 

for  encroaching  wall  to  be  brought  within  one  year 1499 

final  order  in  summary  proceedings  to  dispossess  not  a  bar . .    2264 

sion 1680 

by  reversioner,  etc.,  after  judgment  against  tenant  in  posses- 

by  infant  for  property  set  off  for  dower  by  default,  etc 1605 

separate  action  by  joint  tenant  or  tenant  in  common 1500 

ouster   of  joint  tenant,   etc.,   to   be  proved 1515 

grantee  of  lands  held  adversely  may  sue  by  grantor 1501 

costs  when  grantee  sues  by  grantor 1501 

motion   for  production  of  authority  of  plaintiff's  attorney. .   1512 

order   for   production 1513 

evidence   of   authority 1514 

II.  For  non-payment  op  rent. 

when  action  may  be  brought 1504,  1505 

stav  on  payment  of  arrears 1506 

judgment   to   state   amount   of  arrears 1507 

restoration  of  possession  on  payment  after  judgment 1508 

order  to  restore  possession  on  payment  after  judgment 1509 

when  use  of  property  set  off  against  arrears ^^ 1510 

1    JAl        J\.W 
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Bleetment  —  Contftnu^d. 

III.  Parties;  pleading. 

joinder  of  causes  of  action •••  JJJ 

occupant  to  be   made   defendant J5W2 

parties   defendant   when   lands   unoccupied IWC. 

persons  claiming  interest  may  be  joined law 

joinder  of  claimants  on  motion  of  defendant 820 

abatement  and   revival  of  action 1521 

severance  when  different  parties  succeed  to  different  parcels.  152J 

when  different  parties  succeed  to  realty  and  to  rents..  152:* 

when    separate  occupants   are   joined 1516 

description  of  property   in  complaint 1511 

interpleader    .* : 820 

IV.  Irial;  verdict;   judgment,  etc. 

order    restraining    waste 1681 

issues   triable    by   jury 968 

triable    where    property    situated 982 

order    declariiiK    dvaih    of    life    tenant    presumptive    evidence 

only   . ., 2319 

verdict,  etc,  to  state  nature  o*f  plaintiff's  estate.. lolt* 

security   required    to   stay   proceedings   after   verdict t>i6 

damages  on   stay  of   proceedings  after   verdict   include   waste.  (HT 

joint  judgment   against   ucciinants   of   buildini^ lol7 

juugment  against   une  defendant   subicct  to  rights  of  others.  lolS 

when   plaint  I  a  s    title   expires   before   trial ir»JU 

after    trial    of    facts   conclusive lol4 

by    default    conclusive 1026 

execution    may    issue    un    judgment 124U 

security  to  stay  judgment  pending  appeal  to  court  of  api>eals.  1331 

possession    when    judgment    vacated , ir»29 

restitution    on    vacating   of   judgment    for    plaintiff 1529 

when    plaintiff    entitled    to    costs    of    course 322S 

v.  Damaof.s   for   withholding   posskssion. 

complaint     may     demand 1496 

damages    recoverable     15ol 

Iiermaiient   improvements  allowed   in  reduction  of  damages. .  l.*»,^l 

rents   and   profits   part   of  damages 14^7 

action    against    purchaser   to   recover 16b.i 

infant  may   maintain,   in  his  own   name 16.S6 

Blectionis. 

certain    returns   may   be   destroyed 21 

no   fee   for   administering  oaths  to   inspectors  and  ix>ll-clerks.  . .   328i) 

UmbalnierM. 

exempt    from   jury   duty 1030,    1081,   1127 

KiuhesKlenient. 

order  of  arrest   in  actions   for 549 

Kiubracery. 

forfeiture    and    damages    for 1193.  1194 

Kiiilnent   Domain. 

.See   "Condemnation   Prockfdings." 
when  property   taken  by   stale,  sec  "*  Assessment  op  Damages." 
payment    of   compensation   under  judgment   of  court   of  claims.     2o9 

Employer. 

execution   against   earnings,   when   and   how  issued 1391 

RniiriueerM. 

exempt    from    jury    service ^..1030,    1081,1127 

12.SO 
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B3iitrr- 

forcible,  see  "  Fosciblb  Entry  and  Dstainxs." 
of  judgments,  see  **  Judgmxnts." 

on  another's  property  for  survey  1682-1684 

ejectment  by  landlord  having  right   of  entry    1004,  1506 

BQvIty. 

distinction  between  forms  of  action  abolished 3839 

pleading  equitable  defence  or  counterclaim 607 

Brie  Comity. 

appointment  of  criers 91 

of  court  officers    !..!.!..".'       97 

rules   for   calendars    '...!*.'.*.!!!'.*.*.'.!     235 

^  fees  of  constables  and  deputy  sheriffs  for  attending  court  ... .  3312 

court  officers   for   surrogate's  court 2512 

stenographer   of    surrogate's   court 2513 

jail    liberties    for 145 

allowance  to  grand  and  trial  jurors ; 3314 

county  treasurer  to  exercise  powers  of  coroners "I81a 

Brror, 

,  See,  also,  "  Appeal;  "  "  Depects;  "  "  Mistakes'." 

writ  of,   abolished    1293 

power  to  amend  process,  pleadings,  etc 728 

immaterial,   to   be  disregarded.., 728 

vacating   judgment    for 1282-1292 

Bseape. 

jurisdiction  of  justice's  cotirt 2862 

of  sick  prisoner  removed  to  hospital 127 

from  jail  liberties 166 

sheriff  exonerated  from  liability  by  bond  for  jail  liberties. .  150,     158 

sheriff's  liability  for '. 158 

service  of  summons  on  sheriff  for 426 

connivance  at,  by  sheriff,  etc.,  a  misdemeanor 159 

action  on  bond  for  jail  liberties 160-171 

action  for,  barred  by  action  on  bond  for  jail  liberties 168 

stay  of  judspnent  pending  action  on  bond  tor  jail  liberties 170 

return  of  prisoner  as  defence  to  action 171 

undertaking  for  jail  liberties  a  defence 171 

liability  of  coroner  for  escai>e  of  sheriff 177 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties....  178 

Habilitjr  of  coroner  when  sheriff  plaintiff 179-181 

limitation  of  actions  for  . .' 385 

liability  of  sheriff  as  bail  for 587 

money  deposited  in  lieu  of  bail  to  be  applied  to  damages 582 

new  execution  after  escape  of  execution  debtor   * 1492 

application  for  leave  to  sue  on  slieriff's  official  bond  for 1880 

amdavit  of  head  of  family  on  justice's  judgment  a  defence 3036 

Eveheat. 

attorney-general  to  bring  ejectment  for  real  property 1977 

in  name  of  people 1984 

advertisement  of  penaency 1978 

unknown  claimants  to  be  joined 1979 

effect  of  judgement  against 1980 

report  of  recoveries  to  land  office 1963 

Bataties. 

See,  also,  "  Remaindermen." 
for  life,  see  '*  Life  Estates." 

proceedings    to    discover    death    of   tenant    for   life,    see    "  Lipe 
Tenant." 

presumption   of   death    from   continued   absence 841 

class  entitled  to  contingent  estate  as  parties  in   partition IZtSS 

protection  of  future  rights  or  estates  on  sale  in  partition 1570 

vesting  of  contingent  interest  in  trustee  for  insolvent  debtor. .  2177 
sale  of  contingent  interest   of  infant 2848 
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Entoppel. 

"  Res  AdjudiCata." 

by  final  judgment  of  court  of  claims 268 

judgment  of  dismissal  not  a  bar  unless  on  merits 12U0 

Kstrayii. 

Sec  "  Strays." 

Birldence. 

See,   also,   "  Witnesses." 
refusal  to  answer  incriminating  question  in  action  against  cor- 
poration  for  usurping  privilege  or   franchise 19j5 

testimony  of  party  adduced  by  adverse  party  may  be  rebutted.,     ivfei 
'I.  Presumptions. 

of    death    from   continued   absence 841 

seal   presumptive   evidence   of   consideration 84<> 

recitals   as    to   heirship    in   deeds 841b 

II.  Competency  and  admissibility. 

of  party  to  transaction   with  deceased  person 829 

in  proceedings  to  discover  personal  property  of  decedent  2T«d 

of  husband  or  wife   in   action   for   divorce S^H 

of  plaintiff's  wife   in  action   for  criminal  conversation 831 

determination  of  competency  of  witness  in  justice's  court..  3(>'>>' 

witness  not   excluded   for  conviction   for  crime S.".; 

in  mitigation  of   damages  admisKible  at   inquest r«.^ii 

offer    to    compromise    not   admissible.... 738,  TiiS 

proof    to    contradict    inventory    in    action    against    executor 

etc 1832,  l>i:U 

conviction  for  crime  may  be  used  to  impeach  credibility.,..  !s?2 
testimony   of    surveyor   and    proof   of    standard    of    measure- 
ment   S4  la 

detemining    age    of    child 961i 

III.  Privileged  communications. 

between    husband    and    wife '^t 

confessions    to    clergyman Sts 

to  attorneys  and  their  employees 8S5,  s:>«5 

to  physicians 834,  S.16 

waiver    of    privilege 8.'i6 

attorney   who   witnessed   will    may   testify S>.'*j» 

,  physician  may   tcstifjfT  when  validity  of  will   in  question....  8-"^ 

physician   attending   injured  party  in  hospital   may   testify.  .  S>6 

rV.  Admissions,    confessions,    and   declarations. 

civil  pleading  not  evidence  in  criminal  prosecutions... .V2;? 

admission   by   member   of  corporation V?9 

declaration  or  confession  not  sufficient  to  annul  marriage...    17."»-5 
admission  by  executor,  etc.,  to  prove  debt  in  proceedings  to 

sell    realty  ^ 2755 

answer    of    witness    in    supplementary    proceedings    not    ad- 
missible to  prove  fraud  by^  him 2+^'^ 

V.   Secondary. 

parol   to  prove  lost  negotiable  paper 1917.   191S 

to  establish  or  probate  lost  or  destroyed  will 1S65,  2^1 

VI.  Testimony  on  former  trial  of  same  action,  stc. 

of   party   since   deceased   or   insane   or   non-resident..  ......  •  830 

when  admissible  in  action  to  determine  claim  to  real  property  lt>46 
of  (lecea-^ed  or  incom[)ctcnt  witness  on  probate  admissible  on 

application     to    revoke 2651 

on   probate    admissible    in    subsequent   action,    etc.,    involviii|{ 

validity    of    will    of    realty 2<^26 

to    determine    validity    of    will » 2Gr»wU 

VII.   Perpetuatino  and  preserving  testimony.      See,  also.   "  Depo- 
sitions." 

in  action  to  determine  claim  to  real  proeprty 1646 

depositions     of     parties     and     witnesses    to    expected     litiga- 
te"   8TO,    871 
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VII.  Perpetuating    and    pheserving    testimony  —  Continued. 
Deposition  to  perpetuate  testimony  as  to  title  to  realty. 

testimony   may   be   received  in   action   involving  title  to 

realty 1688a 

inability   of  witness   to   attend  must  be  shown lG88a 

documentary    evidence    not    affected 1688b 

mode   of   introducing   testimony 1688c 

objections   may   be   taken   at   trial..... 1688c 

who  may  apply   for  taking  of  deposition I08oa 

contents     of     petition ISSlf 

notice     of     application i  Aaor 

appointment     of     referee JS^cl 

notice  of  hearing  before  referee J?.oo 

proof  of  notice  of   hearing iaoc^  I 

adjournments     of    hearing Tnoo  ! 

subpoenas    to    witnesses 1688g  j 

compelling   attendance   of   witnesses 1688g 

mode    of   examination 1688h 

refusal   of  witness   to  answer l688h 

authentication   of   deposition 1688h 

deposition  to  be   filed^  and   recorded 1688h 

against  whom  deposition  may  be  used  as  evidence....    1688i  { 
VIII.  Documentary.                               ^  i 
proved    during   testimony   of   witness    who   has   become  non- 
resident        830 

records,  documents,  etc.,  may  be  proved  according  to  com- 
mon   law 062 

demand   for  admission  of  genuineness  of  paper 735 

exclusion  of  books  and  documents  for  disobedience  to  order 

of    discovery ._ 808 

original   certificate  of  marriage  is  presumptive   evidence.....      928 
proof  of  written    instruments    where    there    are    subscribing 

witnesses .^ 061v» 

proof  of  payments    by    a    municipal    corporation    or*  officer 

thereof ^  .  .^ 961c 

proof  of  instrument     by    submitting    disputed     and    genuine 

handwiting 961d 

proof   of   lost   execution   or   writ  tinder  which    sheriff**   Sale 

of  real   property   was  made 961c 

1.   Instruments  acknowledged  or  proved  for  record. 

conveyances    acknowledged    or   proved 935 

acknowledgment  or  proof  of  convcj'ancc  not  conclusive.      9.^6 
conveyances   proved   upon    oath    of   interested   or    incom- 
petent   witness    not    admissible ..^ 936 

instruments    ncknowledged    or    proved    admissible 037 

bills,   notes    and    wills    excepted 1^37  * 

conveyances  of  land   without  the   state 946 

probated   will   admissible 2629 

Records. 

of  judgments,  etc.,  see  infra,  VITT,  3.     Judgments,  De- 
crees, etc, 

may  be  proved  according  to  common  law.^ 962 

map^,   surveys  and   official    rcords  on    file   in   New   York 

city   and  county   for   twentv  years 955 

admissibility  of  records  of  wills  proved  more  than  thirty 

years 2632 

admissibility  of  record  of  wills  proved  prior  to  1875....    2631 

of  bill  of  sale,  etc.,   of  vessel 945 

of  conveyance 035 

not   conclusive    036 

original    record   of   marriage,    is   presiimotivc  evidence..      028 
of   affidavit   of   sale   on   morteaj?*^   foreclosure   by   adver- 
tisement   ; ?30S 

of   will   of   real   nropertv   admis^iMe 2033 

of  decree  of  probate  of  heir«hin  presumptive  evidence..    20.'»7 

evidence    of    weather    conditions 061f 

extracts   from   books   and   records   of  comptroller's   office 

as   evidence    93lc 

8.  Judgments,  decrees,  etc.     See,  also,  "  .TiinoMBNTS.*' 

against  deceased  party  as  proof  of  debt 1210 

how  far  judgment  annulling  marriage  conclusive 1754  ^^^ 
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Vm.  Documentary  —  Continued, 

8.  Judgments,  decrees,  etc. —  Continued. 

E rebated  will  admissible   ..••.•.... 
ow  far  probate  conclusive  as  to  personalty 

probate  presumptive  only  as  to  realty 2626 

decree  for  probate  of  heirship  presumptive  evidence 2657 

letters  testamentary,  etc.,  conclusive  as  to  authorit]^ 2591 

decree  for  payment  against  executor,  etc.,  conclusive  evi- 
dence of  assets 2562 

order  for  execution  against  executor,  etc.,  evidence  of  as- 
sets     2552 

decree  for  payment  and  distribution  of  decedent's  estate 
conclusive 2743 

judgment  or  decree  as  proof  of  debt  in  proceedings  to  sell  

realty  of  decedent   2756.  2757 

discharge  of  insolvent  debtor  conclusive  as  to  proceedings 
and  tacts 2161 

papers  other  than  discharge  of  insolvent  debtor  presump- 
tive  as  to  proceedings  and  facts 21S1 

order  declaring  death  of  life  tenant  presumptive  only  in 
ejectment .' ,.  •  2310 

Of  justice  of  peace, 

proof  of  judgment 8159 

entries  in  justice's  docket  book 3148 

transcript  from  docket  book,  subscribed  and  authenti-     ^^ 

cated.  is  evidence 039 

docket  book  and  certified  transcript  admissible  in  jus> 

tice's  court 938 

proceedings  may  be  proved  by  justice's  oath 910 

on  death  or  absence,  proceedings  may  be  proved  by 

original  minutes  or  sworn  copy 


4.  OMciat  certiHcates,  returns,  etc, 

certificates  or  affidavits  of  public  officers  on  file  are  pre- 
sumptive evidence 

certificate  of  search  hyr  legal  custodian  of  paper 921 

by  abstract  or  title  insurance  company S2S6 

official  searches  and  certificates  to  be  made  on  request....  961 

form  of  certificate  to  copies,  etc 957 

certificate  to  copies,  etc.,  must  be  sealed 95S 

but  not  when  for  use  in  same  court fft9 

certified  copy  of  record  of  conveyance 935 

not  conclusive 9r?6 

certified  copies  of  papers  filed  or  recorded  in  public  offices.  933 

in    town    clerk's   office 934 

certified  copy  of  certificate  or  record  of  marriage,  is  pre- 
sumptive  evidence 928 

of  designation  of  agent  of  foreign  corporation  to  receive 

summons :  *  *  *. : ^^ 

sherifT's  return  presumptive  in  action  on  undertaking  in 
replevin. 1734 

constable's  return   presumptive  in   action  on  undertaking 

in    replevin    in    justice's    court 20S1 

recital    in   order,    resolution  or  record   of  public   officers, 

board  or  body  presumptive  evidence  of  certain   facts.   9*11  b 

5.  Federal   records. 

certified  copies  of  documents  on  file  in  departments  of 

United    States    944 

of    records    of    federal    courts 943 

of  hills   of   sale,    etc.,   of   vesr«l 945 

of   record    of   wc.  .her   bureau   observations 944 

certificate  of  director  of  census  to  population. .........  944 

12.34 
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•VIII.  DocuMENTAKY  —  Continued. 

0.  AfUdavits. 

of  printer  to  publication  of  notice 02Q 

of  service,  in  case  of  death,  etc.,  of  person  serving 027 

of  sale  on  mortgage  foreclosure  by  advertisement 2398 

admissibility  of  ex  parte  affidavit  in  justice's  court 8004 

7.  Notarial  protests,  certiHMtes,  etc. 

certificate  of  presentment  or  protest  of  bill  or  note,  or  of 

notice  thereof 023 

effect  of  affidavit  denying  receipt  of  notice  of  protest . . .  923 

protest  presumptive  evidence  of  demand  in  case  of  death, 

etc.,  of  notary   924 

Memorandum  by  notary,  presumptive  evidence  of  notice 

in  case  of  death,  etc......... •• 924 

,         8.  Books,   etc.,  of  foreign   corporations. 

presumptive    evidence 929 

certified   copy    may   be    used 930 

verification   of  copy 931 

copy    of    designation    of    person    upon    whom    to    make 

service,    as    evidence &31a 

IX.  Statutes,  ordinances,  erc. 

statute   of   state 932 

of  another   state  or  country 94SJ 

ordinances,    etc.,    of    municipal    corporations 941 

proof    of    colonial    statutes 941a 

X.  Foreign  laws,  records  and  other   matters. 

statutes 942 

oral    evidence   of  common   law 942 

reports  of  cases  admissible  to  prove  common  law 942 

conveyances   of   land   without  the   state 946 

exemplification  of  record  of  conveyances  without  the  state..  947 

authentication  of  copies  of  records  of  courts 9,'>2 

oral  proof   of  copy   of  record 9.53 

effect  of  foreign  record  or  judicial  proceeding  not  declared..  954 
authenticated    copies   of   records   of    public   office   of    foreign 

country 956 

transcript    of   docket,    etc.,    of   justice    of    peace    of    another 

state 948.  949 

proof  of  proceedings   and   judgment   of  justice  of  peace   of 

another  state   9.50,  0.51 

when    record    of   foreign    will    admi«^sible 2703,  2704 

proof   of  presentment   of   foreign   bills 925 

XI.    SUFFICIENCV    OF    PROOF. 

failure   of  proof   defined 541 

declaration  or  confession  not  sufficient  to  annul  marriage..  1753 
proof   of   title   in    actions   for   recovery   of,   injuries   to,   etc., 

unoccupied    lands    960 

sufficiency  to  establish  or  probate  lost  or  destroyed  will.  1865.  2621 
allowance  of  debt   by  executor,  etc.,  sufficient  in  proceedings 

to    sell    decedent's    realty 275.5 

determining  age   of   child 961a 

Exceptlona. 

to   rulings   on  law   allowed 992 

on  facts  not  allowed,  except  on  challenge  of  juror 992 

not    supported    by   evidence 993 

during  trial  to  be  taken  when  ruling  made 995 

to  instructions  to  iury  to  be  taken  before  the  verdict 99.5 

during  trial  to  be  entered  unon  minutes 99.5 

for  purpose  of  exception,  trial  continues  until  verdict  rendered.  092 

after  clo«e  of  trial  by  court   or  referee 994 

to  decision   of  court  or  renort   of  referee 904 

i2as 
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to  decision  or  report,  time  for  filing  notxoe  of ••••••••••    994 

to  be  inserted  in  or  annexed  to  judgment-roll 994 

part  of  papers  on  appeal 994 

cue  settled  to  contain 997 

may  be  stated  separately  in  case  settled. 997 

making  and  filing  in  condemnation  proceedings 3367 

final  judgment  not  stayed  by 1006 

taking  of,  does  not  affect  motion  for  new  trial • 1006 

may  be  heard  with  motion  for  new  trial 1006 

reviewed  on  appeal  from  judgment  or  motion  for  new  trial 996 

may  be  heard  in  first  instance  by  appellate  division 1000 

revoking  or  modifying  order  for  hearing  in  first  instance  by  ap- 
pellate division.   .   1000 

motion  for  new  trial  may  be  made  to  appellate  division  when 

trial  by  court  or  referee 1001 

time  for  filing  on  motion   for   new  trial  to  appellate  division 

when  trial  by  court  or  referee 1001 

not  necessary  on  appeal  to  court  of  appeals  from  judgment  on 

verdict  subj^t  to  opinion  of  court 1339 

judge  out  of  office  may  settle 2S 

order  refusing  resettlement  of  bill  is  appealable 1347 

to  findings  of  surrogate  and  refusals  to  find 2545 

to  rulings  of  surrogate   during  trial 2545 

remarks    or    comments    of    judge,    duly    excepted    to,    shall    be 
subject   of   review 1323a 

Bxecutlon. 

I.  General  provisions. 

li  When  to  issue. 

is  process  of  court • 1364 

on  judgment 1240 

of  court  of  claims 269 

charging  joint   debtor   not  summoned   in  previous 

suit 1941 

on  sheriff's  bond   1883-1889 

on  confessed  judgment,  when  debt  not  all  due 1277 

successive,  on  confessed  judgment  as  debt  falls  due....   1277 
levying  execution  against  wages,  etc.,  of  judgment  debtor  1391 

on  decree   for  money   by  surrogate's  court 2554 

when    to    issue    against    public    officer 1931 

for  costs,  not  to  issue  against  state. 1985 

for  compensation  and  costs  in  condemnation  prc-2edings.  3373 
on  judgment  foreclosing  mechanics'  liens  in  court  nut  of 

record 3408 

for  costs  on  summary  proceedings  to  recover  possession 

of   land    2250 

against   joint   debtors,    when    all    not   served 1934 

enforcement  of.  against  joint  debtors  when  all  not  served  1935 
on   judgment   acrainst   representative   officer  of  unincorpo- 
rated   association 1921 

to  collect  fine  against  usurper  of  office 1956 

jury  fine   in   New   York  county 1117 

in  Kings  county  1156 

2.  Issuance;  requisites,  etc. 

under-sheriff  to  proceed  on  death,  etc.,  of  sheriff 1388 

designation  of  person  to  proceed  with,  on  death,  etc.,  of 

sheriff 1388 

may  issue  from  N.  Y,  city  court  to  any  county 338 

from  N.  Y.  city  court  to  be  executed  by  sheriff 339 

lo  be  directed  to  sheriff 1362 

tc%  whom  directed  when  sheriff  a  party 1362 

may  be  directed  to  person  designated  in  order 1362 

undertaking  by  person  designated  in  order 1362 

time  of  receipt  to  be  indorsed 1363 

four  kinds  of 1864 

i«ay  issue  simultrieously  to  two  or  more  counties 
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I.  General  provisions  —  Continued. 

2.  Issuance;  requisites,  etc. —  Continued. 

to  what  county  to  issue  for  'purpose  of  sttpplementary 

proceedings 245A 

rec|uisites  of 13W 

within  what  time  to  be  returned 1?G0 

to  whom  returnable 130C 

on  interlocutory  judgment  of  divorce  awarding  costs....  1774 

issuance  on  filing  transcript  from  another  courts 1367 

to  whom  returnable  when  issued  on  transcript  from  an- 
other court 1367 

issuance  on  transcript  of  judgment  by  justice 1367 

on  judgment  for  money  pnly^ 1308 

to  specify  date  from  which  interest  computed 1 36? 

to  specify  docketing  of  transcript  when  issued  on  tran- 
script riled 13rn 

separate   where  separate   sums  recovered 1374 

of  course  within  five  years   187? 

after  death  of  judgment  creditor l.TTO 

how_  issued  after  five  years 1877 

motion  for  leave  to  issue  after  five  years...... 187S 

time  of  stay  not  to  be  included 1.382 

not  to  be  stayed  on  appeal   for  more  than  thirty  days 

without  security 1351 

against  surviving  judgment  debtors   .., 13f 3 

manner  of  collection,  when  Issued  on  judgment  on  sher- 
iff's bond 1883 

8.  Return;  satisfaction. 

return  unsatisfied  to  be  entered  on  judgment  docket 1265 

payment  to  be  indorsed  on  execution 1266 

certified  copy  to  be  delivered  on  payment 1266 

entry  of  satisfaction  by,  on  judgment  docket 1264 

return  partly  satisfied  as  payment  on  judgment  affecting 

limitation 876 

limitation  of  action  for  non-payment  of  money  collected 

on .' 883 

II.  Against  propeety  and  representatives  of  deceased  debtor. 

no  execution  against  decedent,  except,  etc 1379 

issuance  by  leave  against  decedenf  s  property 1380 

notice  of  motion  for  leave  to  issue 1381 

petition  to  surrogate  for  leave 1381 

against  property  m  hands  of  executor,  trustee,  etc 1371 

may  be  issued  against  all  of  executors,  etc.,  as  if  all  had  ap- 
peared  1817 

against  executor,  etc.,  to  issue  only  on  leave 1826 

on  judgment  on  counterclaim  against  executor,  etc 606 

application  for  leave  to  issue  against  executor,  etc 1826 

separate  executions   on   judgment  against  executor,  etc.,   per- 
sonally and  in  representative  capacity 1816 

security-  on  leave  to  issue  execution  on  judgment  for  legacy 

or  distributive  share 1827 

executor,  etc.,   may   issue   on   judgment  recovered   by  prede- 
cessor in  office 1829 

against  infant  heir,   etc.,   in   creditor's  action  suspended  for 

one  year 1868 

sheriff's  fee  may  be  taxed  against  each  defendant  in  creditor's 
action 1889 

III.  For  possession  of  real  property. 

to  what  counties  issued   1866 

requisites 1878 

may  require  collcctien  of  money  recovered  by  same  judgment.  1878 
order  granting  leave  to  issue  after  death  of  defendant 18T6 
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IV.    Foa    DEUVEKY    OF    CHATTBL. 

on  judgment  in  replevin ITU 

power  to  take  chattel  under  execution  in  replevin 17B3 

may  require  collection  of  money  recovered  by  same  judgment.  1S7S 

requisites  of 137S 

to  what  counties  issued •  .  1365 

return  unsatisfied  necessary  to  action  on  undertaking  in   re- 
plevin.   17S4 

return  as  evidence  of  breach  of  undertaking  in  replevin 1734 

on  judgment  in  justice's  court 1378,  1731,  2&31,  3088 

V.  Against  paopsarr. 

to  what  counties  issued 1365 

requisites 1369 

when  attachment  has  been  levied 1870 

not  allowed  while  debtor  in  custody  under  execution  in  same 

action. 1491 

simultaneously  against  property  and  person 1400 

may  issue  after  escape  of  debtor .^ 1492 

when   debtor   dies   in   custody' 1403 

after  discharge  from  custody  bv  creditor .^..  1494 

new  execution  after  death  or  release  ot  debtor  not  to  be  levied 

or  realty  sold   ^ 149S 

property  seized  in,  cannot  be  recovered  in  replevin 1600 

VI.  EXXMPT    PEOPSSTT. 

special  exemptions  not  affected  by  code 13S9 

when  no  exemption  allowed  on  judgment  for  wages..    .  31S1,  3167 

3221 

of  householder  enumerated 1390 

working  tools  and  team  of  householder. 13S^1 

professional    instruments,    furniture    and    library    of    house- 
holder   1391 

woman  has  saxbe  exemption  as  householder ISOS 

military  pay,  pensions,  rewards,  arms,  etc 1398 

damages  for  taking  exempt  property 1394 

burying  ground 1305 

designation  of 1396 

homestead  of  householder   .- 1397 

designation  of 1398 

of  married  woman 1399 

continuance  after  owner's  death   1400 

not  affected  by  temporary  suspension  of  residence 1401 

lien  attaches  to  surplus  value  over  $1,000 1402 

creditor's  action  to  reach  surplus  value 1402 

marshalling  proceeds  of  property  partly  exempt 1408 

money    representing    exempt    portion    of    property    told    also 

cxemnt •. 140S 

cancellation  of  exemption  of  real  property. 1404 

waiver  of  exemption  void 1404 

cannot  be  reached  by  judgment  creditor's  action 1879 

by  supplementary  proceedings   • 2463 

on  execution  issued  by  justice  of  peace 3028 

exemption   of   exhibits   at  exhibitions 14iHa 

VII.  Lew    ON     PERSONAL    PROPEETY. 

on   current    money 1410 

on   bank    bills    1411 

on  government,   state  and   corporate  bonds 1411 

interest  of  pledgor  may  be  sold 1412 

under    warrant   to   collect   fine l!^»0 

when    siii)er<^eded    pending  appeal 1311 

aheriff's    fees     IWOT 

sheriff  to  collect  fees  by  virtue  of  execution 33U9 


INDBX. 

VII.  Lxvy   ON    PERSONAL   PIOPBKTY  —  CoatifXtNli. 

1.  Interest  in  partnership. 

l^ipUcation  for  releafte  of  partnepship  property 14lS 

undertaking  for  release   606,  (IM,  1414 

on  interest  of  partner  previously  attached 1416 

undertaking   to    release   partnership    property    inures    to 

other  creditors. 1416 

sale  of  partner's  interest 1417 

rights  ox  purchaser 1417 

2.  Lien  on  personal  property, 

personal  property  bound  by  execution 1406 

order  of  preference  among  executions 1406 

when  property  attached   1407 

preference   when  execution   issued   out   of   court   not  of 

record   1408 

bona  Ade  purchasers  before  levy  not  affected 1400 

8.  Ctaims  of  third  parties. 

trial   of  claim    1418 

affidavit  of  claimant 1418 

manner  of  trial  1^ 

expenses  of  trial  100 

jurors  to  find  value  of  property 1410 

!K>nding  by   creditor  on  claim 1410 

claimant's  right  not  affected  by  inquisition 1420 

sheriff's  fees  for  notifying  jury 8807 

4b  Action  against  sheriff;  substitution  of  indemnitors. 

substitution  of  indemnitors  as  defendants 1421 

notice  of  application  for  substitution 1422 

consent  to  substitution   1422 

terms  on  substitution  1428 

severance    and    substitution    when    indemnity    relates    to 

part  only.   .^   1424 

relief  to  sheriff  when  joined  as  defendant  with  indemni- 
tors    1425 

effect  of  order  substituting  indemnitors 1426 

notice  of  action  to  indemnitors 1427 

action  by  sheriff  against  indemnitors 1427 

VIII.  Levy  on  real  property. 

after  ten  years 1252 

notice  to  be  recorded  and  indexed 1252 

includes  unexpired  leasehold  terms  of  five  years 1480 

property  held  in  trust 1431 

indorsement  of  direction  prohibiting  levy  on  property  mort- 
gaged to  secured  debt 1488 

IX.  Salb. 

1.  In  general. 

when  and  how  conducted 1884 

order  of  sale  of  attached  property 708 

penalty  for  removing  or  defacing  notice  of  sale 1885 

title  of  purchaser  not  affected  by  omission  of  notice 138j 

sheriff,  etc.,  not  to  purchase  at  sale. 1887 

%  Of  personal  property. 

of  perishable  property  in  N.  Y.  city  court 8178 

conduct  of  sale   1428 

■Otice  of  sale   1429 

perishable   property,    how    sold .••... 1429 

sale  of   partner's   inter^vt 1417 
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IX.  Sali — Continued. 

8.  Of  real  property. 

equity  not  to  be  aold  oa  execution  for  aiortfige  debt  14tl,  1^ 

notice  of  sale '-VeV  JiS 

deacription  of  property  in  notice  of  sale ^r*r*  ^^^ 

not  affected  because  only  part  of  property  advertised  i» 

gold • "5 

penalty  and  damages  against  sheriff  for  irregularity 14M 

manner  of  conducting  sale •  1«7 

owner  or  redemptioner  may  require  sale  of  separate  parcel.  148T 

"  distinct  parcel  "  defined 33g 

duplicate  certificates  of  sale JJ^ 

certificate  of  sale  to  be  recorded • 14» 

judgment  annulling  conditional  on  repayment  of  price. . ,  1440 

rights  of  possessor  after  sale  and  before  deed. .  •  •  • ; 1441 

proof  of  Tost  execution  or  writ  under  which  sheriff's  sale 

of   real   property   was   made 061e 

4.   Waste.  .         .      ^         - 

order  restraining  waste  during  period  of  redemption....  1 ' 42 

motion   to   punish   for  contempt 1 1 411 

commitment     for    contempt 1444 

discharge   on   undertaking 1443 

X.  Rbdxmption  op  real  pkopsety. 

time  for 1446 

terms  of 1446 

who  may  redeem  1447 

avoids  sale * • 1448 

by  creditor '. 1449 

time  for 1449 

terms  of 1450 

by  another  creditor  from  redeeming  creditor. 1451 

terms  of •, 1451 

when  second  redeeming  creditor  has  prior  lien 1452 

subsequent  redemptions  by  other  creditors 145S 

by  creditor  after  fifteen  months 14W 

by  original  purchaser  who  is  also  creditor —   1456 

by  creditor  directinjr  sale  under  another  judgment 1457 

by  person  entitled  to  redeem  part 1458 

by  owners  of  undivided  shares 14SS) 

by  lienors  on  undivided  shares 1460 

right  of,  not  affected  by  agreement  with  purchaser,  etc 1461 

when  to  be  made  at  sheriff's  office 1455 

to  whom  made  when  sheriff  dead  or  out  of  office 1455 

to  whom  payment  to  be  made 1462 

payment  may  be  made  to  sheriff,  etc.,  who  made  sale. 1476 

when  sale  made  by  person  designated  by  order  of  court 1477 

certificate  of  satisfaction  by  redeeming  creditor 1463 

evidence  of  rigfht  of  redeeming  creditor ,,,.'. 1464 

of  redeeming:  mortgagee    1465 

of  executor  or  administrator  to  redeem 1466 

certificate  of  satisfaction,  etc.,  open  to  inspection 1467 

sheriff  to  file  certificate  of  satisfaction,  etc 1467 

when  redemption  takes  effect   146^ 

title  of  purchaser  vested  in  redeeming  creditor 1468 

certificate  of,  tn  be  delivered 1469 

effect  of  recording  certificate  of  redemption 1470 

XI.  Sheriff's  deed;  title  of  purchaser. 

under-sheriff  or  successor  to  act  when  sheriff  dies,  etc 1475 

title  divested   only  by  deed 1440 

sheriff's  deed  to  state. name  of  person  whose  interest  is  sold.,  1244 

relates  back  to  time  of  sale 144^ 
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XI.  SuBiLiFF*s  deed;  txtls  of  FU&cnAsn  —  Contlnut^ 

sheriff's  deed  on  expiration  of  redemption •••••••m«*  t4!tt 

when  presumptive  evidence  of  fact •.••.••••  1471 

grantee.  .  .    1472 

to  executoi  or  administrator  of  person  entitled 1473 

assigfnment  of  right  to  be  acknowledged  and  filed 1474 

restitution  when  property  sold 1828 

not  to  affect  title  to  property  sold 44S.  1328 

recovery  of  price  on  eviction  of  purchaser 1479 

judgment  continues  in  force  after  eviction  of  purchaser.*...  1480 

action  for  waste  by  grantee  of  sheriff 1064 

Summary  proceedings  to  recover  possession, 

against  person  holding  over 2282 

notice  to  quit  required  • 2286 

stay  of  warrant  to  dispossess 2264 

Xn.  Contribution  between  defendants. 

when  Judgment  collected  by  sale  of  realty  of  one 1481 

when  part  owner  redeems •.•••• 1482 

order  of  contribution   1488 

enforcing  contribution  by  original  judgment 1484 

preserving  lien  of  original  judgment  for  purpose  of  contribu- 

tion 1485 

entry  on  docket  to  preserve  lien 1486 

XIII.  Against  the  peeson. 

from  justices*  courts^  see  tnfra,  XIV.  From  justices^  courts, 

1.  When  to  issue. 

arrest  under  warrant  to  collect  fine 2296 

on  judgment  for  working  woman  in  N.  Y.  city  court....  3167 

in  what  cases  issued  1487 

against  woman 1488 

on  judgment  of  justice's  court 3018 

for  money 3026 

execution  against  property  a  condition  precedent 1489 

not  allowed  simultaneously  against  property  and  person..   1490 
not  allowed  while  debtor  in  custody  under  another  execu- 
tion in  same  action 1491 

new  execution  after  escape  1492 

agninst  escaped  sick  prisoner 127 

death  while  in  custody 1493 

creditor  may  discharprc  debtor  after  thirty  days 1494 

not  to  issiTc  after  discharge  of  debtor  by  creditor 1494 

new  execution  not  to  be  levied  against  realty  sold 140ft 

2.  Issuance:  custody  and  detention. 

requisites 1372 

to  recite  i^^llc  and  return  of  execution  against  property.   1872 

to    \v hat    counties    issued 1365 

return  on.  Uj  charge  bail TtQl 

<liity  of  sheriff  on  execution  to  charge  bail .598 

custody  of    ]« hlf»r   110 

on   t-'tic"-'-?  judgment   for  penalty  or  forfeiture...   3032 

term  of  im^-i'^onpicnt  limited Ill 

support   of  'pris(<ner'^    112 

when  prisoner  entitled  to  jail  liberties 149 

deposit  of  money  in  lieu  of  bail 582 

attachment  for  conterni)t  not  to  issue  against  prisoner...   2278 
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XIII.  Against  thb  ratsoN  —  Continued. 

S.  Issuance;  custody  and  deteuticn  —  Contfained. 

habeas  corpus  to  produce  prisoner  to  answer  for  contempt.  2278 

prisoner  produced  to  be  remanded ^ 22S2 

may  be  committed  for  civil  contempt  on  dis^arge  ^^ 

from  custody 2283 

habeas   corpus  to   produce  debtor  on  proceeding  to  dis- 
cover death  of  life  tenant 2307 

8L  Discharge  from  imprisonment, 

from  arrest  for  delay  in  issuing ttT2 

release  of  insolvent  debtor  upon  his  discharge 2185 

how  validity  of  discharge  of  insolvent  debtor  tested 2186 

validity  of  discharge  of  insolvent  debtor  may  be  attacked 

on  motion  to  vacate   *.****. ^^^ 

power  of  N.  Y.  city  court  to  relieve  from  imprisonment.  3163 

debtor  to  United  States  not  to  be  discharged 2218 

to  state  for  taxes  or  public  moneys  not  to  be  dis- 
charged   2218 

notice  by  creditor  to  debtor  to  apply  for  discharge 2216 

failure  to  apply  after  notice  by  creditor  bars  future  ap- 
plication   2217 

what  debtors  may  apply  for  discharge 2200 

to  what  court  application  made 2201 

when  debtor  may  apply. 2202 

application  to  be  by  petition 220L 

contents  of  petition 2208 

schedule  of  debtor*s  property 2203 

affidavit  of  petitioner   2204 

correction  of  schedule    2206 

notice  to  execution  creditors 2206 

mode  of  service  of  notice 2206 

publication  in  lieu  of  prescribed  service 2206 

notice  to  attorney-general  when  state  is  creditor 2207 

order  for  hearing 2208 

hearing  to  be  summary 2208 

order  that  debtor  execute  assignment 23f^ 

adjournment  of  hearing 2209 

proceedings  on  adjourned  day    2210 

assignment  to  be  acknowledged  and  recorded 2211 

title  vested  in  trustee  by  assignment 2211 

when  discharge  from  imprisonment  granted 2212 

petitioner's  property  still  liable 2213 

not  subject  to  new  imprisonment  on  same  judgment 2213 

new  execution  against  person  on  conviction  of  perjury —  2214 

powers  and  duties  of  trustee 2215 

distribution  by  trustee  2215 

discharge  not  to  affect  justice's  judgment. 9037 

XIV.  FaoM  justices'  couaTS. 

1.  Issuance;  requisites,  etc, 

may  be  is^^ued  after  discharge  from  Imprisonment 3037 

on  judgment 3017 

for   money 3026 

against  joint  debtors    3020 

on  summons  not  personally  served 2918 

for  delivery  of  chattel 3038 

docketed  with  county  clerk 3043 

for  fine  against  delinquent  witness 2977 

exempt  property 3028 

when  justice  may  issue 3^24 

general  requisites 30*^5 

renewal  of  execution ••••. 3027 

indorsement  of  levy • 
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XIV.  Fro  <   justices'  courts  — '  Continued. 
1.  »  tsuance;  requisites,  etc. —  Continued. 

mode   of   levy    

notice  of  sale    2020 

mode  of  sale 3080 

return  by  constable   3031 

constable  not  to  act  under,  after  return  day 3040 

constable  must  complete  after  term  expires 8042 

action    against   constable    for   money   collected 3041 

for  failure  to  return 3080 

2L  Against  person. 

on  judgment   for  money    3026 

arrest  and  imprisonment  under   3032 

limit  of  imprisonment   3033 

idBdavit  of  bead  of   family ;   discharge 3084 

penalty  for  wrongful  refusal  to  discharge   3035 

affidavit  a  defence  to  action  for  escape 3036 

discharge  not  to  affect  judgment  3037 

XV.  WaOU    LOCAL    COURTS. 

on  judgments  of  Albany  city  court 8225 

of   Troy  justice's   court 8225 

Blx*evtors  and  Admintstrators. 

See,  also,  "  Decedents'  Estates;  "  "  Letters  of  Aduinis- 
tration;"  "Letters  Testamentary;"  "Surrogates' 
Courts;  "  "  Wills." 

f>rovisions  applicable  although  letters  issued  before  enactment..  2|^ 

lability  of  persons  acting  without  authority 2T06 

jurisdiction  of  surrogate  over 2472 

'•next  of  kin"  defined : 1870.  i»e5 

1.  Appointment;  qualification.     See,  also,  *'  Letters  of  Admin- 
istration; "  "  Letters  Testamentary." 

persons  incompetent  to  serve  as  executors 2ri2 

fetters  may  be  refused  for  inability  to  read  and  write  English.  261?. 

to  be  cited  on  probate  of  will 2615 

Issuing  letters  to  executors  named  upon  contingency 2636 

supplementary  letters  testamentary  may   issue  on  removal  of 

disability 2613 

renunciation  by  executor   2630 

retraction  of  renunciation    2630 

■election  of  executor  under  power 2640 

objection  to  persons  selected  as  executors  under  power 2641 

exclusion  of  executor  failing  to  qualify  or  renounce 2642 

order  of  preference  among  persons  entitled  to  administration.  2660 

executor,  etc..  of  sole  legatee  entitled  to  administration 2660 

Appointment   of  administrator  on  application   of  party  to  ac- 
tion against  intestate 2660 

of  successor  on  revocation  of  letters 2605 

of  temporary  administrator  not  stayed  by  appeal 2588 

successor  to  sole  executor  to  be  appointed 2683 

surviving  or  remaining  executors,  etc.,  to  act 2682 

Appointment  of  receiver  as  successor  to  sole  executor  pending 
action   for  partition  or   distribution   or  to   construe  or   es- 

tahViih  will 1868 

n.  Bonds;  liability  thereon. 

dei>osit  of  securities  to  reduce  penalty 2S85 

application  for  order  for  new  bond  or  new  sureties 2687 

order  requiring  new  bond   2688 

^iplication  of  sureties  to  be  relieved  from  bond Sl%t  2600 
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ExecntorB  and  Admlnlatratora  —  Conflimed, 

II.  Bonds;  liability  thereon  —  Continued. 

release  of  old  sureties  on  giving  new  bond 28^1 

revocation  of  letters  for  failure  to  give  new  bond. .  812.  2509*.  2fWl 
sureties  liable  for  money  received  by,  in  another  capacity...  2506 

when  bond  may  be  prosecuted   2607 

successor  may  sue  on  official  bond  on  revocation  of  letters! '. !  20nS 

action  on  official  bond  when  no  successor  is  appointed 200** 

premium^  of  surety  company's  bond  allowed  as  part  of  com- 
pensation  3329 

in.  Revocation  of  letters;  kbsignation. 

may  apply  for  revocation  of  letters  and  settlement  of  accounts.  2889 

effect  of  revocation  of  letters  on  acts  of 2603 

powers  cease  on  revocation  of  letters 2608 

revocation  for  failure  to  give  new  bond '.  25S9 

appointment  of  successor*  on  revocation 2606 

resignation  when  also  testamentary  trustee 2819 

removal  when  also  testamentary  trustee 2819 

suspension  not  stayed  by  appeal 2583 

decree  revoking  letters  not  stayed  by  appeal 2583 

restitution  on  revocation  because  supposed  decedent  living      2fi04 
on  revocation  of  administration  upon  discovery  of  will.  2604 

IV.  General  powers  and  ditties. 

powers  of  executors  before  issuing  of  letters 2613 

executors  not  named  in  letters  not  to  act 2618 

directions  as  to  custody  of  property  on  disagreement 2002 

may  consent  to  discharge  of  insolvent  debtor  by  leave  of  sur- 
rogate  2153 

must  record  will  in  each  county  where  realty  situated 2(»33 

executors  nualifying  may  exercise  power  of  sale,  etc 2642 

evidence  of  right  to  redeem  realty  sold  on  execution 1466 

rights,  powers  and  duties  of  administrators  c.  t.  a. 2613 

powers  of   temporary  administrator  over   real  property 2675 

title  under  sheriff's  deed  on  execution  is  in  trust  for  heirs  or 

devisees.  .   1478 

may  maintain  action   against   infant  or  incompetent   for  con- 
veyance of  property  sold  by  decedent 2846 

to  suspend  proceedings  on  application  to  revoke  probate 2650 

powers  pending  appeal  from  decree  probating  or  granting  let- 
ters  2582 

V.  Property  and  assets. 

liability  of  persons  acting  without  authority 2706 

what  deemed  assets   2712 

debt  not  discharged  by  naming  debtor  as  executor -. . .  2714 

discharge  or   bequest   of   demand  against  executor  not  rulid 

against  creditors 2714 

apportionment  of  rents,  annuities  and  dividends 2720 

sale  of  personal  property 2717 

of  uncollectible  demands  and  assets .n 2719 

decree  directing  payment  is  evidence  of  assets 25.'i2 

judgment  against,  not  evidence  of .  assets 1824 

VI.  Inventory  and  appraisal. 

one  neglecting  to  return  inventory  excluded  from  adminittra- 

.   tion 2715 

inventory 2711 

contents  of  inventory 2714 

appointment  of  appraisers   [  2711 

appraisal 2711 

return  of  inventory   , ','.'.'.  2715 

compelling  return '.."..[!  2716 

,   attachment   for  disobeying  order  to  return ]  2716 

supplemental  inventory  of  subsequently  discovered  propotv!!  2714 

when  inventory  may  be  contradicted 1^12    1R84 

liability  for  uncollected  demands  included  in  inventory'.  1833,'  1884 
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INDEX. 

Bxeeutors  and  AAialnlstrators  —  t^ontlntied* 

VII.  Proceedings  to  discover  property. 

petition  and  affidavit •« 2707 

citation 2707 

order  requiring  attendance  • 2708 

service  ox  citation  and  order   «... 2708 

examination 2709 

personal  transactions  with  decedent  2709 

punienment  for  refusal  to  answer 2709 

dismissal  on  verified  answer  claiming  title. 2709 

decree  to  deliver  property  2710 

termination  of  proceeding  on  controversy  as  to  facts 2710 

VIII.  Sale  of  real  property  to  pay  decedent's  debts.     See  "  Sale 
op  Real  Property." 

not  to  purchase  real  property  sold  to  pay  decedent's  debts ....  2774 
allowance  to,  on  sale 2868,  2564 

IX.  Actions. 

1.  By  and  against  decedent. 

extension  of  time  to  mow^  to  set  aside  judgment  against 

decedent 785 

to  appeal  from  judgment  against  decedent 785 

no  execution  against  decedent,  except,  Me. 1870 

issuing  execution  on  judgment  in  favor  of  decedent 1376 

2.  Limitation  of  actions. 

on  rejected  claim  barred  in  six  months 1822 

against  executor,  etc.,  of  person  who  dies  within  state....  408 

woere  deceased  a  non-resident 891 

actions  against,  to  recover  chattel 888 

by  next  of  kin,  etc.,  to  recover  property  of  decedent 892 

period  occupied  b^  suit  to  recover  property  of  decedent 

excepted  from  limitation   403 

may  begin  action  within  one  year  from  death  of  creditor.  402 
computation  of  period  in  actions  by,  to  recover  personal 

property 892 

%<  Jurisdiction. 

jurisdiction  of  justices'  courts  over  actions  by 286S 

rejected  claims  under  $50  excluded  from  jurisdiction  of 

justice's  court 2863 

Yonkers  city  court  has  no  jurisdiction  over  action  against.  3204 

4.  When  maintainable  by  or  against. 

foreign  executors   or   administrators 1836a 

judgment  against  heir  or  devisee  bars  action  against  exec- 
utor,   etc. 1821 

action  for  Ief;acy  or  distributive  share 1810 

bond  of  guardian  ad  litem  of  infant  suing  for  legacy  or 

distributive  share 1820 

protecuting    action    against    removed    executor,    etc.,    to 

charge  him  personally 1830 

•ction  oy,  for  negligently  causing  death  of  decedent.  19(K2-1906 
not  to  be  arrested  when  sued  in  representative  capacity. .     556 

when  necessary  parties  in  partition 1638 

direction  for  sale  free  from  lien  of  debts  of  decedent. . . .  1688 

payment  into  court  on  sale  free  from  debts 1688 

withdrawal  of  shares  of  proceeds..... 1688 


INDBX. 

Vz*<nitorB  and  AdmlnlstFators  —  Contlaved* 

IX.  Actions  —  Continued. 

0.  Pleading;  parties. 

to  be  brought  in  representative  capacity 1814 

may  sue  without  joining  beneficiary 448 

two  or  more  representing  same  decedent  considered  as  one 

person 1817 

executors  who  have  hot  qualified  not  necessary  parties 1S18 

first  served  or  appearing  to  answer  complaint 1817 

separate  answers  not  allowed  except  by  direction  of  court.  1817 

coiflnterclaim  in  action  against   505 

counterclaim  on  decedent's  debt  in  action  by 506 

in  city  court  of  New  York 8174 

lack  of  assets  not  to  be  pleaded 1S24 

in  action  by  or  against,  in  justice's  court 2946 

joinder  of  personal  and  representative  causes 1815 

not  personally  liable  for  debt  by  reason  of  false  allega- 
tion in  pleading   1831 

7.  Abatement  and  revival. 

actions  not  to  abate 1828 

on  death,  action  may  be  continued  against  successor..    ..  1828 
successor  on  revocation  may  continue  actions  and  special 
proceedings -. 2005 

S.  Trial;  judgment, 

preference  of  actions  by  or  against - 791 

party  cannot  testify  to  personal  transaction  with  decedent.     829 

judgment  may  be  entered  against  all  as  if  all   had   ap- 
peared    1817 

not  evidence  of  assets 1824 

after  removal  does  not  bind  estate  or  successor...   1830 

realty  not  lound  by  judgment  against  executor,  etc.,  un- 
less expressly  charged  1823 

judgment  against,  to  state  whether  awarded  personally  or 
in  representative  capacity   1815 

separate  dockets  and  executions  on   personal  and  repre- 
sentative judgment 1816 

when   judgment   not    stating   representative    capacity   en- 
forceable against  decedent's  property 1814 

dispensing  with  or  limiting  security  on  appeal 1312 

9.  Executions. 

successor  may  issue  execution  on  judgment  recovered  by 

,  predecessor' 1829 

on  judgment  on  counterclaim  against 506 

against  property  in  hands  of 1371 

against  executor,  etc.,  to  issue  only  on  leave 1825 

application  for  and  order  granting  leave 1826 

security  on  leave  to  issue  on  judgment  for  legacy  or  dis- 
^   .  tribntive  share 1827 

■ 

r 

KX  Costs. 

liability  for  costs 1836 

judgment  for  costs  against 1635 

costs  against,  payable  from  estate 3246 

whcn^  personally  liable  for  costs. 3246 

■ecurity   for  costs   discretionary 3271 

action   against   beneficiaries    for   costs   and    expenses    in- 
curred   1916 
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Bxeeutors  and  AdmlnlMtvator^  —  ContlAsed* 

X.  Adjustment  and  payment  op  cukXMS. 

advertisement  for  claims 2718 

citation  to  claimants  to  present  claims 2718a 

liability  for  claims  not  presented  pursuant  to  advertisement. .  2718 

proof  of   claims    2718 

reference  of  disputed  claim 2718 

procedure  on  reference 2718 

powers  and  compensation  of  referee 2718 

judgment   on   reference    2718 

costs  of  reference   2718 

compromising  or  compounding  claims 2719 

action  against  executor,  etc.,  does  not  entitle  claim  to  prefer- 
ence     2719 

executor,  etc.,  may  prove  claim  against  decedent  on  account- 
ing     2731 

statute  of   limitations  suspended  on  claim  by  executor,   etc., 

against  decedent  2781 

order  of  preference  in  payment  of  debts 2719 

funeral  expenses  preferred  over  all  other  claims 2729 

proceeding  to  compel  payment  2729 

payable  from  damages  for  death   1903 

rents  may  be  preferred  to  benefit  estate. 2719 

petition  to  comi>el  payment  of  debts 2722 

citation  on  petition 2722 

when  petition  to  be  dismissed « 2722 

XI.  AccouvTs;  compensation. 

intermediate  account"  defined • 2014 

judicial  settlement "  defined 2G14 

by  executor,  etc.,  of  deceased  executor,  etc 2006 

revival  and  continuance  on  death  of  accounting  party 2606 

Intermediate  accounting 2725 

when  judicial  settlement  may  be  required 2726 

settlement   of    account    of    temporary   administrator   may   be 

compelled  at  any  time 2726 

who  may  petition  for  compulsory  accounting 2727 

citation  on  petition  for  same 2727 

order  to  account  2727 

•ttachment  for  disobedience  to  order 2727 

revocation  of  letters  for  failure  to  account 2727 

rapplementary  citation  on  compulsory  accounting 2727 

consolidation  of  voluntary  and  compulsory  accountings 2727 

voluntary  on  petition  of  executor,  etc 2728 

citation  on  voluntary 2728 

may  apply  for  revocation  and  settlement  of  accounts 2689 

decree  revoking  letters  may  require  accounting 2608 

on  revocation  of  letters,  successor  may  compel  predecessor  to 

account 26D6 

not  liable  for  loss  by  decrease  of  estate 2729 

not  to  make  profit  by  increase  of  estate 2720 

increase  and  decrease  to  be  accounted  for 2729 

affidavit  to  account;  vouchers 2720 

examination  of  accounting  i>arty 2720 

executor,  etc.,  majf  prove  claim  against  decedent 2731 

statute  of  limitations  suspended  on  claim  by  executor,  etc., 

against  decedent 2731 

reference  of  accounts 2546 

reUef  on  accounting  for  neglect  to  set  apart  exempt  property.  2724 

effect  of  judicial  settlement 2742 

decree  settling  account  to  contain  summary •••..  2SB1 

^  decfee  for  payment  and  distribution 2748 

additional  allowance  for  costs  on  settling  account 2562 

COBamissions  of  executor  or  administrator  to  be  allowed 2730 

not  allowed  when  will  provides  compensation. 2780 

amount 2730 

ittdude  cost  of  bond • ••••• 
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Bzecutors  and  AAailiilvtFatom  —  CoMtinwad* 

XII.  Payment  of  legacies;  distributioh- 

exemption  for  widow  and  children 2718 

proceedings  for  neglect  to  set  apart  exempt  property 2724 

abatement  of  legacies  for  insufficiency  of  assets 2721 

ivhen  legacies  payable 2721 

advancements  to  be  included  in  distribution i 2733 

what  deemed  an  advancement   • 2733 

order  of  distribution  2732 

when  next  of  kin  of  deceased  husband  or  wife  deemed  also 

nrxi  of  kin  of  decedent * 2732 

representation  among  collaterals 2732 

distribution  of  estates  of  married  women 2734 

delivery  of  property  in  lieu  of  money. 2744 

retention  of  money  for  claims  not  due  or  in  litigation 2746 

{payment  of  legacy  or  share  of  infant .^ 2746 
egacy   or   share   of   unknown   person   to   be   paid   into   state 

treasury 2747 

trial  of  claim  to  share  of  unknown  person 2747 

payment  to  county  treasurer  after  two  ^^ears 2748 

decree  for  payment  of  legacy,  etc.,  on  giving  security 2723 

petition  to  compel  payment  of  debts  and  legacies .'....  2722 

citation  on  petition  to  compel  payment 2722 

whea  petition  to  be  dismissed 2722 

action  for  legacy  or  distributive  share 1810 

bond  of  guardian  ad  litem  of  infant  suing  for  legacy  or  dis- 

tn'butive  share • . .  •  1820 

ccurity  on  leave  to  issue  execution  on  judgment  for  legacy 
pr  distributive  share • 1897 

Exemplllloatloti. 

See  "  Evidence,"  VIII.  X;  "  Rscotos." 

Kx*mption«. 

from  jury  service,  see  "  Jutv  and  Juawis." 

from  arrest,  see  "Arkbst." 

pioperty  exempt  from  execution,  see  "  ExBCirrxoir,  VI."       ^^ 

of  earnings  of  debtor    18T9.  M8B 

of  trust  fund   3488 

«Bompt  propertv  not  reached  by  supplenentary  proceedings. . . .  246S 

not  reached  by  creditor's  acUon 1878 

lor  widow  and  children  «.  f  decedent 2T13 

proceedings  for  neglect  of  execixtor,  etc.,  to  set  apott  oxemp^ 
property 2TS4 

Bxpreaa  Compaaiea. 

residence  for  purpose  of  jurisdfefion  of  justice's  conrt...  3880.  2861 
service  of  summons  from  justice's  court  on.*..>.t«« •"•''    "*"" 

Sxteaaloa  of  Time* 

See  -  Time." 

IDxtortloa. 

taking  fees  not  prescribed  by  law  prohibited ••••••• 

for  services  not  rendered  prohibited ...•....••....  8281 

treble  damages  for  illegally  taking  feet. ••••••••••••«•••.  8388 

Bxtra  Allo'vrance. 

See  "  Co««." 

F. 
Vaetora. 

order  of  arrest  in  action  for  funds  or  property  lalMpplM BIO 

in  justice's  court  ••    .888 

* 

i^mlae  Imprlaonment. 

included   in   term   "personal   injury '*•••••.••••••••••••••••  ••  8880 

limitation  of  actions   ••••• 884 

iurisdictlon  of  N.  Y.  city  court  over  action    far,  aa  tmmU 81? 


INDEX. 

False  Impriaonment  —  Continued. 

on  high  seas,  action  in  N.  Y.  city  court  for ^^177-3187 

excepted  from  jurisdiction  of  justice's  court 28ft3 

of  Albany   city   court    3223 

of  Troy  justice's  court 322:i 

costs  when  recovery  is  less  than  ^50 S228 

False  Representation*. 

as  ground  for  attachment 63G,    637 

Federal    Courts, 

detention  and  custody  of  prisoners  under  federal  process..   133,  134 

certified  copies  of  records  admissible  in  evidence   943 

prisoners  detained  by  mandate  of,  not  entitled  to  habeas  corpus, 

etc 2016 

Federal  Ofllees  and  Ofllcers. 

certified  copies  of  documents  on  file  in,  admissible  In  evidence. .  044 

certificate  of  director   of  census  to  po.>ulation  admiasible 044 

certified  record  of  weather  bureau  observations  admissible 944 

records  or  certified  copies  of  transfers  of  vessek  admissible. . . .  046 

Fees. 

provisions  ai>ply  to  civil  cases  only ,.,. 3332 

special   provisions   not    affected 8880 

cnange  not  to  apply  to  uncompleted  services 3381 

in  proceedings  to  enforce  liens  on  vessels • 3480 

for  oaths  and  acknowledgments §296 

for  administering  official   oaths 8280 

officer  may  charge  fee  paid  for  oath,  postage,  etc 8201 

of  printers 8817 

Z.  Prohibitions  against  taking. 

judges  not  to  take  fees  for  advice 51 

officers  of  N.  Y.  city  court  not  to  receive  for  their  own  use.  •     836 

taking  fees  not  prescribed  bv  law  prohibited 8280 

taking  for  services  not  renoered,  prohibited.... ••.•••  8281 

treble  damages  for  illegally  taking ..«•• ••..  8282 

n.  LiABXUTY  fob;  payment. 

to  be  taxed  on  demand • • •• 8287 

to  be  paid  before  papers  transmitted • 3202 

comptroller  to  audit  when  payable  by_  state • 3205 

searches  for  state  officers  to  be  gratuitous 3290 

prisoner  ordered  discharged  not  to  be  detained  for 2212 

poor  person  not  liable  for 461f    466 

ni.  Or  clerks;  registers  and  stbnograyhxss. 

of  clerk  of  court  of  appeals 3300 

of  county  clerks   generally 3304 

in  New  York  and   Kings  counties 3305 

for     entries     of     moneys     deposited     with     county 

treasurer 3306a 

of  clerks    of  ^  court. , 3306 

in  civil  actions 3.301 

on   naturalization    3303 

of  clerk  of  N.  Y.  city  court 3164a 

of  regrister ; 3306 

of  county  treasurer,  etc.,  on  money  paid  into  court 3321 

of  stenographers 331 1 

for  copies  of  notes 251 

how  paid 85-88 
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Fee*  >-  Comti&«ed» 

IV.  Op  shxezpps;  coronxis;  coNSTABLxa^  etc. 

of  sheriff  and  officers  for  attending  appellale  diriiioo.  •  •  •  •  •  • 

of  constables  and  deputy  sheriffs  for  attending  court 8812 

of  sheriffs • ^  8807 

in  New  York  and  Kings  county 8308 

in  replevin 1702 

sheriff  to  collect  by  virtue  of  executron....^ ^ 3309 

of  coroners •••••  3810 

of  marshal  executing  mandate  of  N.  Y.  city  court •••.••     339 

payment  of  fees  of  officers  on  sale  in  partition ••  1579 

V.  Op  sbperexs;  commissioners  and  arbitrators. 

judge  acting  as  referee  not  to  receive ••••••«..•  1024 

of  referee • ••• 8298 

failing  to  report  not  entitled  to  fees •••• •  1019 

appointed  to  superintend  discovery • •••••     807 

in  surrogate's  court • 2506 

on  sale  of  real  property 3297 

commissions  on  distribution  of  proceeds  of  real  prop- 
erty    8297 

of  commissioners  in  partition  or  dower 3296 

in  partition,  to  be  taxed ••.•••..  1555 

to  admeasure  dower,  to  be  taxed • ••.••  1^2 

in  condemnation ••••••••••.•••.  8870 

of  surveyors  in  partition  or  dower 8299 

of  arbitrators • • 2371 

VI.  Op  receivers;  executors;  guardians;  trusters,  etc. 

of  executor  or  administrator ••«..  2780 

executor,  etc.,  only  allowed  once  on  different  letters 2730 

not  allowed  when  will  provides  compensation 2730 

of  testamentary  trustees   2730,  2810 

of  general  guardian 2730.  2850 

receiver's  tommissions • 8320 

of  committee  of  incompetent •..•..«••• 2838 

cost  of  bond  of  receiver,  guardian*  trustee,  etc. ...• 8820 
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VII.  Op  jurors. 

of  trial  jurors • •••••• 8818 

in  special  proceedings  ••••• 8318 

mileage  of  furors   ••••••••• •••  8814 

per  d\em  allowance  to  grand  and  trial  jurors ••••  8814 

extra   pay  on   protracted   trials 3315 

in    justice's    court 3326 

presenation  of*  claims  by  jurors  and  disposition  of  unclaimed 

fees 3331a 

VIII.  Op  witnessbs. 

generally   •••....  8818 

on  deposition  to  be  used  In  another  state. •••••••••••••.•••.  8819 

party  testifying  i  >t  entitled  to ••••••••••••••••..  8288 

attorney  testifying  for  client  not  entitled  to •••••••.. 


IX.  In  surrogates'  courts. 

no  fees  when  c^ite  does  not  exceed  |1,000 •••  • • 2501 

of  surrogate ...•••• 2567 

of  referee 2566 

of   officers,    witnesses,    etc ••......  2566 

of  appraiser •••• •••••••...  !^f66 

for  copies  of  r  P^^s ••••••••••••••••• 2Ei07 

X*  In  justices'  courts. 

to  be  paid  before  services  rendered. ..••••••••••••••••,•••.  8828 

adverse  party  may  pay  and   tax.  ....••••••«••«•••••»••«««, 
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Fees  —  ContliAued. 

X.  In  justicbs'  couxts — Continued. 

of  justice  of  the  peace 8822 

on  transfer  of  cause  to  another  justice 8162 

on  sale  of  straying  animal 3092 

of  justice  and  constable  on  attachment  against  witness 2972 

of    constable 3323 

constable's  affidavit  upon  claim   for  travel   fees 3824 

person  deputized  to  execute  mandate  not  entitled  to 3156 

of   jurors 3326 

witnesses*    fees '. 3327 

on  commission  to  take  deposition 8325 

XI.  Whsn  to  bb  accounted  for  and  paid  ovek. 

all  suras  received  for  official  services  to  be  included  in  ac- 
count   8286 

bv  clerk  of  court  of  appeals 8288 

clerk  of  court  to  account  for  and  pav  over 3283 

salaried  registers  to  account  for  and  pay  over 8285 

salaried  county  clerks  to  account  for  and  pay  over 3285 

surrogate  to  render  account  of 2501 

clerk  of  N.  Y.  city  court  to  account  for  and  pay  ovtr..,.  831 

FeliTAed  Issues. 

abolished 823 

Felony. 

attorney  disqualified  on  conviction 67 

deposition  oi   person  confined  for 877 

corrupt  omission   of  juror's  name  in  Kings  county 1168 

habeas  corpus  to  testify  in  case  of 2011-2014 

Females. 

See  "WoMBK." 

Fictitious. 

bail,  see  "Bail." 

name,  see  "  Name;"  "  Unknown  Pebsons." 

Fidelity  Companies. 

execution  '  of  bond  or  undertaking  by 811 

equivalent  to  two  sureties  on  bond  or  undertaking 715,     811 

justification   by 811 

Fidnoiaries. 

order  of  arrest  in  action  for  funds  or  property  misapplied. . . .     649 
in   justice's    court 2895 

Fimca. 

application  to  fines  against  grand  jurors 8851 

L  When  to  be  imvoseo. 

for  unlawfully  practicing  in  New  York  city 64 

for  permitting  person  to  practice  unlawfully  in  New  York 
city 64 

against  sheriflF  for  neglect  to  execute  mandate  in  special  pro- 
ceedings      108 

for  disobeying  peremptory  mandamus  to  public  officer  or 
board 2090 

for  misconduct  of  officer 'attending  jury  in  apecial  proceeding  1196 
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INUBX. 

Ptaea  —  Gontlnned. 

I.  Whsn  to  be  imposbo  —  Continued. 

for  non-attendance  of  juror 1072,  1100,  11S2 

in  special  proceeding 1195 

in  justice's  court   3009 

of  talesmen  . 1174 

In  justices'  courts. 

against  recalcitrant  witness  2974 

imposition  on  witness   2975 

minute  of  conviction  of  witness 2976 

execution  for.  against  witness 2077 

application  ot  fines  against  witnesses 2978 

II.   Foa  CONTBMFTS. 

for  criminal  contempt 9 

in  justice's  court   2871 

punishment  of  contempt  by 2266 

when  actual  loss  not   sustained 2284 

as  indemnity  for  damages  to  aggrieved  party 2284 

corporation  may  be  fined  for  contempt 2284 

final  order  imposing  for  contempt  punishable  civilly 2281 

III.  Remission. 

power  of  county  court  to  remit S60,  351 

costs  on  remission    352 

notice  of  application    862 

county  court  may  remit  Ane  imposed  by  justice 353 

IV.  Collection  and  bnvorcembnt. 

provisions  not  applicable  where  other  provision  made 2301 

clerk  of  court  to  make  schedule  of  fines  imposed 2293,  2299 

to  issue  warrant  to  sheriff  2294 

to  whom  warrant  issues  when   delinquent  resides  in  another 

county   2295 

levy  of  execution  on  personal  ^ropcrt^  under  warrant 2296 

arrest  of  delinquent  on  execution  against  person  under  war- 
rant      2296 

return   of  warrant    2297 

proceedings  to  compel  sheriff  to  return  warrant 2297 

action  against  sheriff  for  failure  to  collect  fine 2298 

issuance  of  new  warrant  on  return  of  first 2298 

what  persons  included  in  schedule 2299 

action  by  people  against  sheriff  for  omission  of  duty 2300 

V.  Actions  for. 

action  for,  to  be  brought  in  name  of  people 1984 

costs  when  recovery  by  state  is  less  than  $50 3228 

jurisdiction    of   justice    2862 

order  of  arrest  in  action  to  recover 549 

ill  justice's  court    2805 

against  usurper  of  office  upon  judgment  of  ouster 1956 

fine  against  usurper  of  ofBce  to  be  docketed 1%6 

execution  to  collect,  against  usurper  of  office 1066 

Iflre  Compantos  nnd  Departmentn. 

members  exempt  from  jury  duty ' « . . . .  1090,  1061,  1127 

prooi  of  exemption    1062,  1128 

Fl«]i«rle«. 

joinder  of  causes  of  action  for  penalties  undar  Baheries,  g»me 

and  forest  law   484 
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when  deemed  assets  In  hands  of  executors,  cto^ •••••• S71S 

Forcible  BSntry  and  Detainer. 

entry  by  force  prohibited •. •••••.-  22S3 

treble  damages 1609 

summary  proceedings  to  dispossess  wrongdoer • 2283 

application  to  remove  wrongdoer 2234,  2235 

issues  in  summary  proceedings  to  remove  wrongdoer. 2245 

costs 2260 

IToreelOBvre. 

I.  Of  mobtoags  op  real  propsrty. 
1.  By  action, 

jurisdiction  of  county  court • 340 

infant  may  maintain,  in  his  own  name 1686 

service  of  summons  by  publication 438,    439 

obligor  In  bond  may  be  made  defendant 1627 

when  state  may  be  made  defendant 1627 

summons  to  be  served  on  attorney-general  for  state....  1627 
other  actions  for  mortgage  debt  prohibited  pending  fore- 
closure  ■ 1628 

complaint  to  state  whether  another  action  brought  on  debt.  1629 
action   not   to  be  brought  until,  return  of  execution   for 

debt  . 1630 

notice  of  pendency  to  be  filed   ^ 1631 

appointment  of  receiver  without  notice 714 

appointment  of  receiver  in  action  on  mortgage  of  corpora- 
tion  taio 

action  triable  where   property   situated 982 

final  judgment  to  direct  sale. 1626 

to  award  recovery  of  deficiency 1627 

Judgment  to  be  entered   in  county   where  property  situ- 
ated   .^ 16<t 

security   to   stay   judgment    pending   appeal    to   court    of 

appeals :**.-"  ^^^ 

dismissal   on   payment  of   interest  and   part  of  principal 

due ..: :.......  168^ 

stay  after  judgment  on   payment  of   interest   and  instal- 
ments due 163(f 

estate  transferred  by   conveyance  upon   sale 1633 

rights  barred  by  conveyance  upon  sale 163j 

surplus    lo    be    paid    into    court IQli'J. 

duties  of  officer  making  sale 1G3J 

sale  of  whole  when  only   part  of  debt  due IkM  < 

sale  of  part  only,  when  only  part  of  debt  due 16V 

officer  making  sale  to  pay  taxes,  etc It^O 

summary  proceedings  to  recover  possession  of  property. .  2*.'flS 
notice  to   quit    required   before   summary   procei^lings   to 

recover  possession 22.1^ 

additional    allowance    to   plaintiff 3252-32.5' 

when  action  settled  before  judgment 3252,  32r>4 

computation   of  additional  allowance ? 3202 

2,  By  advertisement. 

pfOTistons  as  to  mortgages  to  XT.  S.  !oan  commissioners 

not  afTected 24<>9 

provisions  as  to  mortgages  to  state  not  effected 2409 

when  mortgajfe  may  be  foreclosed 2387' 

filine  of  notice  of   sale 238H 

publication  and  posting  of  notice  of  sale 2388 

notice  of  sale  to  be  served  on  mortgagor  ana  grantees. ,  2388 
on  wives  or  widows  of  mortgagor  and  grantee...   23S8 

on    lienors     2388 

on  heirs  of  deceased  owner,  etc 2388 

mode  of  service  of   notice  of  sale 2389 

county  clerk  to  indorse  and   index   notice  of  sale 2390 

contents    of    notice    of    sale 2301 
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INDBX« 
Vor^ttloaw*  -^  Continued. 

I.   Or  MORTCAGB  OF  KEAL  PEOPBKTT  —  OuitillfMi. 

S.  By  advertuement —^  Contitmtd, 

postponement  of  sale 2393 

advertisement  of  postponed  sale 2S92 

time  and  place  of  sale 2393 

sale  to  be  at  public  auction 23$)3 

separate  *sale  of  distinct  parcels 23d3 

mortgagee    may   purchase 231M 

what  rights  cut  off  by  sale 2395 

affi^vit   of   sale    2396.  2397 

of  publication  and  posting  of  notice 2396,  2397 

of    entry    of    notice    of    sale    in.    county    clerk's 
office. 2396.  2397 

of  service  of  notice  of  sale 2396»  2397 

printed  copy  of  notice  of  sale  "-o  be  annexed  to  affidavit. .   2:t97 

affidavits  may  be  filed  and  recorded 2398 

marginal  note  upon  record  of  mortgage 2399 

title  vests  in  purchaser  without  deed ^ 2*100 

without  filing   and   recording  affidavit 2400 

purchaser    may    require    affidavits 24D0 

costs  allowed 2401 

expenses   allowed 2402 

taxation  of  costs  and  expenses 2403 

surplus  to  be  i>aid  into  supreme  court r  •  *  2404 

petition   of  claimant  to  surplus 24415 

notice  of  application  for  surplus 2406 

when  and  to  whom  application  to  be  made 240C 

order  for  distribution  of  surplus 2407 

reference  of  application  for  surplus 2407 

proviKion.H  as  to  surplus  not  applicable   when   decedent 

died  seized  within  four  years  of  sale 2408 

delivery  of  certain  affidavits  to  purchaser 24Uha 

n.  Or  mechanics'  liens  on  ebai,  peopeety. 

purpose  of  title   3398 

definitions 3398 

to  be  by  action 3399 

jurisdiction  of  action    3399 

under  contract   for   public  Improvement 3400 

provisions  apply  to  court  of  records  only,  except  as  otherwise 

Srovided   3401 
gment  foreclosing  lien  on  public  improvement 341? 

preference  over  contractors  3414 

judgment  for  delivery  of  property  in  lieu  of  money 3415 

foreclosing  lien  on  railroad  property 3419 

1.  Tn  courts  of  record. 

notice  to  lienor  to  begin  action 3417 

cancellation  for  failure  to  begin  action 3417 

consolidation  of  actions  by  different  lienors •  3401 

joinder  of  lienors  as  plaintiffs 344>2 

1  necessary  parties  defendant , R**^, 

'  waiver  of  defendant's  lien  by  failure  to  picad S^iri 

\  equities  of  lienors  to  be  determined S-IO*^ 

judgment   for    deficiency 3416 

for  debt  on  failure  to  establish  lien 3412 

offer  to  pay  into  court 3413 

costs  and  disbursements  3411 

%  In  courts  not  of  record. 

to  be  commenced  by  personal  service  within  state 34A4 

complaint  to  be  verified .^. 3404 

necessary  allegations  of   complaint • 3404 

form  and  service  of  summons S404 

tobstituted  service  of  stimmons S40S 
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Foreolo««re  —  Continued. 

II.   Of   IfSCBANXCS'   UKX8   ON   KBAI.  nWPBKTT -— COBtlaQCd. 

2.  In  courts  not  of  record  —  Continued. 

joinder  of  issue  by  verified  answer 340C 

judgment  by  default  . . . ; 8406 

trial  of  issues   S407 

enforcing  judgment  for  defendant 3407 

executions '. 3408 

appeal  from  judgments  3400 

filing  transcripts  of  judgments 3410 

costs  and  disbursements 3411 

offer  to  pay  into  court 3413 

III.    Or   CHATTEL  LIENS. 

proceedings  to  enforce  Hens  on  vessels,  see  '*  Vessels." 

other  remedies  not  affected 1741 

jurisdiction , 1737 

of  county  court   340 

of  city  court  of  New  York 315 

of  city  court  of  Yonkers 3203 

when  maintainable 1737 

service  of  summons  by  publication 438,     439 

action  triable  where  property  situated 082 

warrant  tO  seize  chattel 1738 

from  inferior  court   1740 

judgment 1730 

sale  under  judgment  1789 

of  inferior  court 1740 

payment  of  surplus   1739 

judgment  for  deficiency   1730 

Foreign. 

foreign  corporations,  see  "  Corporations.** 

procuring  testimony  from  foreign  countries,  etc.,  see  "  Deposi* 

TIONS.'^ 

probate  of  foreign  wills,  see  "  Wills.'* 

ancillary  letters  to  foreign  executors,  etc.,  see  "  Letters  of  Ad- 
ministration;'*  "Letters  Testamentary.** 
ancillary  letters  to   foreign  guardian,  see  **  Guardian.** 

people  may  sue  for  public  funds  in  foreign  court 1971 

proof   of   foreign    statutes 942 

oral  evidence  of  common  law  of  another  state  or  country 942 

reports   of   cases   admissible   to   prove   common    law   of  another 

state  or  country 942 

authentication  of  copies  of  records  of  foreign  courts 952 

oral  proof  of  copy  of  record  of  foreign  court 953 

effect  of  foreign  record  or  judicial  proceedine.  not  declared....     954 
authenticated  copies  of  records,  etc.,  of  public  office  of  foreign 
country  admissible  in  evidence   966 

Forents. 

joinder  of  causes  of  action  for  penalties  under  fisheries,  game 
and  forest  law   484 

Fore»t  Preserve. 

place  of  trial  of  actions  for  penalties  for  tretpMses 

Forfeitures. 

of  recognizances,  see  *'  Recocnizanceb.*' 

action   to   annul   corporation    for    forfeiture  of   franchiics, 

*'  Corpobatiom;  "  "  Franchises;  "  '*  Quo  Warranto.** 
recovery  of  property  forfeited  for  treason,  see  "  Treason.'* 

isess 


INDEX. 

Forfeiture*  —  Coiitliitied« 

I.  Op  ofpicb.    See,  also,  "  Orwic*  and  Ovvicbes." 

for  bringing  or  suffering  liquor  in  jail •....     180 

of  sherin  for  failure  to  separate  prisoners 125 

for  conniving  at  escape 159 

for  violations  of  law  by  justice  or  constable 3138 

for  failure  of  justice  of  peace  to  pay  over  money..- 8153 

II.    As   PENALTIES.       Sec,    also,   "  PENALTIES." 

1.  When  incurred. 

of  life  estate  or  unexpired  term  for  malicious  waste 1665 

not  incurred  by  act  conforming  to  decision  of  appellate 

division  before   reversal 1961 

by  juror  for  taking  gift  or  bribe 1193 

for  making  gift  or  bribe  to  juror 1194 

for  false  oath  of  creditor  of  insolvent  debtor 2169 

2.  Actions   to   recover. 

limitation  of  action  for  forfeiture  to  person  aggrieved...     383 

for  statutory  forfeiture  to  state 384 

to  be  brought  in  name  of  people 1984 

triable  where  cause  arose 983 

place  of  trial  when  offences  committed  on  lakes,   rivers, 

etc : 983 

by  attorney-general  or  district  attorney  to  recover 196S2 

concurrent  jurisdiction  of   supreme  and  justice's  court..  1962 

disposition   of  money  recovered 1963 

reference  to  statute  to  be  indorsed  on  summons 1964 

recovery    when    statute    imposes    amount    not    exceeding 

specined  sum 1964 

district  attorney  to  render  account  of  collection 1968 

person  specially   aggrieved  may   sue 1898 

when   common  informer  may   sue 1884 

common  informer  to  compromise  only  by  leave  of  court.  1894 
summons  in  action  by  common  informer  to  be  served  by 

officer  authorized  to  levy  execution 1895 

summons  in  action  by  common  informer  cannot  be  coun* 

termanded 1695 

previous  collusive  recovery  not  a  bar 1896 

reference  to  statute  to  be  indorsed  on  summons 1897 

recovery  where  statute  imposes  forfeiture  not  exceeding 

specified  sum 1898 

indorsement  on  execution  of  justice's  judgment 3026 

confinement  on  execution  against  person  on  judgment  for.  3032 

Franebfseii. 

action  to  annul  corporation  for  forfeiture  or  misuse 1708 

action  by   attorney-general  against   corporation   to   try   right   to 

exercise 1948 

triable  of   right  by  jury 1950 

all  claimants  to  same  franchise  to  be  joined 1954 

action  to  be  brought  in  name  of  people 1964 

joinder  of  relator  as  party  plaintiff 1986 

relator  to  give  security  for  costs,  etc 1986 

compensation  of  attorney-general  when  relator  joined 1986 

collection  of  costs  against   corporation   from  officers  and   mem- 

bers 1987 

Fraud. 

limitation  of  actions  for 382 

when  cause  of  action  accrues 8H3 

verification  of  answer  to  charge  of • .  • 529 

order  of  arrest  on  allegation  of 549 

in  justice's  court  2895 

when  order  of  arrest  issued,  allegation  of  fr«ud  must  be  r^ott^    549 


INDBX. 

Fra«d  —  Contlniied* 

anrse  for,  not  affected  by  judgment  for  price,  etc 103 

security  on  injunction  against  proceeding  in  action  for  actual 

fraud 610 

warrant  of  attachment  in  actions  for 635 

ground  for  annulling  marriage 1743,  1750 

witness  in  supplementary  proceedings  net  exchsed  because  an- 
swer tends  to  convict  ot 2460 

Pzrandiileiftt  Con-reTancen. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance 101 

verification  of  answer  to  charge  of 520 

order  of  arrest  on  allegation  of 1 540 

injunction  order  against   604 

as  ground  for  attachment 636 

in  justice's  court   2006 

enforcing  judgment  against  property  conveyed  by  deceased  judg- 
ment debtor 1380 

Frlvolova  Plendtngrs. 

application   for  judgment  on 537 

costs  on  application^  for  Judgment 537 

no  appeal  from  denial  of  application 537 

notice  of  motion  for  judgment  in  N.  Y.  city  court 8161 

Falton  Conntr* 

special  and  trial  terms  in 232 

Fnnerul   KxfienMes. 

payment  before  letters  issued 2613,  2666 

authority  of  temporary  administrator  to  pay   2672 

preferred  over  all  other  claims 2720 

proceedings  to  compel  payment    2720 

sale  of  realty  to  pay 2740 

include   reasonable    charge    for   headstone 2740 

payable  from  damages  for  death 1003 

G. 
Game  ttay/r, 

joinder  of  causes  of  action  for  penalties  under 484 

G«riil«hiii«iit. 

levying  execution  against  wages,   etc.,   of  judgment-debtor....   1391 
General  RuleM    of   Practice. 

Sec   **  Rules  of  Practice." 
General   SeNMtonN. 

.  court  of,  in  New  York,  is  a  court  of  record 2 

Genenee    County, 

ner  diem  allowance  to  grand  and  trial  jurors 3314 

Governok.  • 

may  change  place  of  holding  courts 38,       39 

may  order  out  military  to  assist  sheriff   107 

designation  of  juiiticcs  of  appellate  division    220,  222,     223 

may  appoint  extraordinary   terms  of  court 2.3*4 

may  designate  justice  to  hold  term  to  avoid  failure 237 

may  suspend  justice  of  N.  Y.  city  court 321 

disqualitied  to  act  as  trial  juror 1029 

lieutenant-governor  disqualified  to  act  as  trial  juror 10'.*^ 

private  secretary  disqualified  as  trial  juror 1020 

may  cause  application  for  writ  of  assessment  of  damages 2104 

damages  assessed  to  be  paid  to  2115 

to  be  paid  by  him  into  court 2116 

Urand  .rarom*  .    . 

in  Albany  cotmty,  to  be  drawn  from  petit  jurors lOJl 

exempt  from  trial  jury  service  in  New  York IWl 

)roof  of  exemption... ohi^i'rv^i 

lollcction  of  fine  imposed  on. -riri 

application  of  code   to  fines  apainst -^-^'i 

uipervisors  mav  make  allowance  to •^•^'J 

nileage  of  jur6rs '^^^^ 
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Grantor. 

ejectment  by  grantee  in  name  of..... 1501 

Grant*. 

action  to  vacate  grants  by  state,  tee  '*  Lwttem  Patekt." 

Guard  laaa.  / 

I.  Guardians  ad  litem. 

how    appointed 472 

clerk  of  court  must  act  when  appointed 472 

must  consent  to  act  in  writing 472 

must  give  bond  before  receiving  property 474 

security,   penalty  and   sureties 475 

security  may   be  increased  by  order 475 

general  guardian  acting  ad  litem  need  not  give  security....  475 

1.  Of  infant  plaintiff t. 

to  be  appointed  before  summons  issues 489 

application    for   appointment 470 

verification  of  petition  of  infant  for  leave  to  sue  as  poor 

person 459 

liable    for    costs 469.  3249 

bond  of,   in  action  by  infant  for  legacy  or  distributive 

share 1820 

2.  For  defendants. 

designation  of  person  to  receive  summons  against  infant.  427 
appointment   ot   special,   for   judicially   declared  incompe> 

tent 428 

appointment  of,  for  infant 471 

for   absent   resident  infant 473 

for  infant  in  partition 1535 

security  by   guardian   ad  litem  in  partition 1536 

cannot   be  waived    in   partition ._ 1536 

appointment   in   condemnation   proceeding   for   infant   or 

incompetent 3363 

for   defendant   not   personally   served 3363 

bond  of,  in  condemnation  proceeding 3363 

costs  in   condemnation   proceedings 3372 

costs  for  procuring  appointment  for  infant  defendant. .  3251 

not  liable  for  costs 477 

3.  In  justices'  courts. 

appointment    of 2887,  2888 

for  infant  plaintiff  liable  for  costs. 2887 

defendant  not  liable  for  costs *2888 

II.  Special  cvardians. 

appointment  in  action  to  compel  conveyance  of  real  property  2346 
in  action  to  compel  conveyance,  may  hie  ordered  to  convey..   2347 
appointment  on  intermediate  accounting  by  committee  of  in- 
competent     2342 

to   proceed   for   removal    of   committee  of  incompetent 

person 2342 

in  condemnation  proceeding  for  defendant  not  person- 
ally   served 3363 

costs   in   condemnation   proceedings , 3372 

1.  In  proceedings  to  sell  realty  of  infant  or  incompetent. 

appointment    for    incompetent    person 2351 

bond  of,  on  nnt>lication  to  sell 2351 

husband    mny    l^r    annointed,    on    application    to    release 
dower  of    incompetent 2351 
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Man*  —  Continved. 

II.  Sfbczal  guardians  —  Continued. 

1.  In  proceedings  to  sell  realty  of  infttnt,  tte, —  Contiiiiicd. 

appointment  of,  for  infant  2363 

bond  of,  for  infant 2862 

trust  company  may  be  appointed  for  infant  without  se- 
curity   2352 

prosecution  of  bend 2868 

2.  In  surrogate's  court. 

clerks  of  surrogate's  court  not  to  act  as 2600 

appointment  ox   special   ^ardian  for  incompetent  to  ex* 

elusion  of  committee 2627 

for  infant  or  incompetent  person 25.S0 

notice  of  application  for  appointment   2631 

on  petition  of  general  guardian  for  revocation  of  letters.  2886 
presumption  ot  appointment  for  infant  in  proceedings  to 

sell  realty  property  for  decedent's  debts 2789 

in.    Or   PERSON    AND    PROPERTY. 

jurisdiction  of  surrogate   2477 

power  of  surrogate's  court  to  appoint 2821 

provisions  applicable  though  letters  issued  before  enactment. .  2619 

1.  Appointment  for  infant  over  fourteen. 

same  person  may  be  guardian  of  person  and  of  property.  2821 

of  person  of  married  woman  not  to  be  appointed 2826 

petition  for  ai>pointment  of,  for  married  woman . . .  2822,  2824 

power  to  appoint  J  for  property  of  married  woman 2821 

petition  for  appointment   2822 

contents  of  petition 2823 

citation 2823 

hearing. 2826 

decree  appointing 2826 

to  be  nominated  by  infant 2826 

inquiry  as  to  value  of  property 282d 

issuance  of  limited  letters 2830 

letters  of  guardianship  must  be  in  name  of  people 2690 

how  tested  and  sealed 2690 

appointment  of  successor  on  revocation  of  letters 2606 

2.  Temporary   guardian   for  infant  under  fourteen. 

petition  for  appointment   2827 

surrogate  must  nominate   2827 

appointment 2827 

term  of  office  2828 

8.  Qualification;  bond. 

oath  of 2694 

to  be  filed  before  letters  issued 2694 

oath  and  bond  of  guardian  of  person 2831 

of  guardian  of  property 28S0 

acceptance  of  modified  security 2830 

deposit  of  securities  to  reduce  penalty  of  bond 2696 

application  for  new  bond  or  new  sureties 2697 

order  requiring  new  bond  to  be  given 269^ 

application  by  sureties  to  be  released 812,  2600 

release  of  old  suietirs  on  (riving  new  bond 2601 

revocation  of  letters  for  failure  to  give  new  bond. . .  812,  2601 

when  bond  may  be  prosecuted 2607 

successor  may  sue  on  bond  on  revocation  of  letters 2608 

•uretiet  liable  for  money  received  by  guardian  in  another 

Mpaoity 2696 
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Qvardlans  —  Contlnved. 

III.  Of  person  and  pkoperty  —  ConHaued. 

4.  AmcUhry  isit€rs* 

application  for»  to  foreign  guardiant 2838 

petition 2838 

authentication  of  records  appointing  foreign  guardian . . .  2838 

decree  granting 2SiV^ 

inquiry  as  to  debts  due  from  ward's  estate 2889 

powers  of  guardians  under   2840 

provisions  apply  to  appointment  of  guardian  before  enact- 
ment   2841 

5.  Appointed  by  will  or  deed. 

not  to  act  under  will  until  probate  and  letters  issued ....  2851 

deed  appointing  must  be  recorded 2851 

renunciation  presumed  from  failure  to  record  deed 2851 

testamentary  guardian  must  qualify  within  thirty  days . . .  2852 

objections  to  issoing  of  letters  to 2852 

renunciation  by  testamentary  guardian 2852 

when  security  reauired 2853 

requisites  of  bona   2864 

order  to  file  annual  account .^ 2855 

when  inventory  and  intermediate  account  required 2855 

compulsorv  accountings 2^56 

efiFect  of  decree  settling  accounts 2857 

removal 2858 

•uspension  pending  petition  for  removal 2858 

resignation 2859 

appointment  of  successor  2860 

6.  Powers,  duties  and  liabilities. 

letters  conclusive  evidence  of  authority  until  revoked....  2591 

service  of  summons  for  infant  on 426 

service  of  petition  and  notice  in  condemnation  proceed- 
ings  3362 

need  not  give  security  when  acting  ad  litem 475 

appearance  for  infant  in  condemnation  proceeding 3363 

costs  in  condemnation   proceedings 3372 

•entitled  to  letters  of  administration  on  behalf  of  ward...  2660 
when  entitled  to  letters  of  administration  c.  t.  a,  on  be- 
half of  ward  2643 

petition  for  change  of  name  of  infant 2410 

may  sue  to  annul  marriage  of  child  under  age  of  consent.  1744 

title  to  securities  representing  money  paid  into  court 749 

action  on  securities  representing  money  paid  into  court..     749 

order  for  support  and  education  of  infant 2846 

expending  legacy  or  distributive  share  for  infant's  sup- 
port, etc 2746 

payment  of  legacy  or  distributive  share  of  infant 2746 

bond  of,  on  payment  of  legacy  or  distribatire  share  of 

infant 2746 

can  only  purchase  on  behalf  of  ward  at  judicial  sale.  1670,  2774 
sot  to  purchase  real  property  in  which  infant  interested.  2774 
acceptance  of  dower  in  gross  in  lands  sold  for  decedent's 

debts 2793 

payment  of  infant's  share  of  proceeds  of  land  sold  to  pay 

decedent's  debt 2T96 

additional  security  before  receiving  money  or  property...  476 
successor  on  revocation  of  letters  may  continne  actions, 

etc. 2805 

may  be  ordered  to  convey  realty 2347 

proceedings  against,  to  compel  production  of  tenant  for 

,   life 2302 

liable  for  use  and  occupation  when  he  holds  em 1684 

action  by  ward  against,  for  waste »*»•.* •••  '"^ 

i2eo 


IN1>BX. 

GnardljiMfl  —  Continued. 

III.  Or  PESSON  AND  PROPERTY  —  Continued. 

0.  Powers,  duties  and  fi'iifiifi'fii  i       riiiilimud 

Partition  by  agreement, 

application  for  authority ••• 16B0 

contents  of  petition 1591 

notice  of  application 159t 

court  may  authorize  1592 

authority  to  execute  releases  1592 

effect  of  releases 1593 


7.  Proceedings  to  sell,  mortgage  or  lease  real  property  of  in* 
font.     See  "  Sals  of  Keal  Property.'' 


It 


8L  Suspension;  revocation  of  letierk;  resignation, 

petition  by,  for  settlement  of  accounts  and  discharge 2849 

application  by  guardian  for  revocation  of  letters 2835 

citation.! 2886 

guardian  ad  litem  to  be  appointed  on 2886 

order  for  accounting 2836 

decree  discharging  and  revoking  letters 2836 

Implication  for  order  for  new  bond  or  new  sureties 2597 

order  requiring  new  bond 2598 

revocation  for  failure  to  give  new  bond 812,  2599,  2601 

revocation  for  misconduct,  etc 2832 

citation  on  petition 2833 

decree  for  revocation  2833 

effect  of  revocation  of  letters  on  guardian's  acta 2603 

powers  cease  on  revocation  of  letters ; 2603 

decree  revoking  letters  may  require  accounting 2603 

removal  for  disobedience  to  order  to  file  account 2846 

order  suspendftig  gruardian  pending  petition  to  revoke....  2834 

revocation  to  be  noted  in  margin  of  record 2499 

decree  revoking  letters  not  stayed  by  appeal 2583 

suspension  of,  not  stayed  by  appeal 258S 

9.  Accounts;  compensation. 

"judicial  settlement"  defined 2514 

**  intermediate  account  "  defined   ....•• 2514 

for  legacy  or  distributive  share  of  infant • 2746 

decree  revoking  letters  may  require  accounting 2603 

on  revocation,   successor  may  compel  predecessor  to  ac- 
count   2oor» 

by  relatives  acting  as  guardians  in  socage 2 172 

by  executor,   etc.,   of  deceased   guardian 2r.0(J 

revival  and  continuance  on  death  of  accounting  party. ...   2006 
order  for,  on  petition  of  general  guardian  for  revocation 

of  letters 2836 

ward  or  new  guardian   may  require  accounting  notwith- 
standing discharge. 28.'^7 

to  file  annunl  inventory  and  account 2^'t2 

contents  of  inventory 2ft-*2 

affidavit  to  inventory  and  account 2f<i'.l 

annual  examination  of  accounts 2Rj4 

order  to  file  account   28  H 

order  to  supfily  defects  in  account 2S  i.'S 

removal  for  disol)ediencc  to  order  to  file  account 2fiiri 

reference  of  examination  and  settlement  of  account 2S-i6 

position  for  compulsory  judicial  settlement 2R17 

petition  for  compulsory  accounting  by  guardian  of  person.  2848 
voluntary    petition    for    settlement    of    accounts   and    dis- 

^  charge 2849 

citation  and  order  to  account   28ri0 

decree  settling  account  to  contain  summary 2551 

order  to  file  annual  account  of  guardian  appointed  by  will 
or  deed.    2855 
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III.  Or  pntsoN  AMD  PROPiKTT  —  Continued. 

9,  Accounts;  compensation '^  ConHavitd* 

when    inventory^  and    intermediate   account   required    of 
guardian  appointed  by  will  or  deed. ..^ 

compulsory  of  guardian  appointed  by  will  or  deed...^. ... 

effect  of  decree  settling  accounts  of  guardian  appointed 
by  will  or  deed 2867 

commissions 2850 

may  include  cost  of  bond • ...••....  8320 

additional  allowance  for  costs. 2662 

H. 
Habeas  Corpus. 

provisions  apply  to  all  common  law  or  statutory  writs 2066 

to  produce  life  tenant  on  proceedings  to  inquire  into   life  or 

death  of 2307 

to  produce  prisoner  to  answer  for  contempt  punishable  civilly..  2278 
prisoner  to  be  remanded 2282 

!•   To  BRING  UP  TO  TXBTIPy. 

a  state  writ   •«•  1091 

for  general  provisions,  see  "  Writs." 

may  be  served  onl^  by  elector  of  state. 2000 

fees  and  undertaking  to  sheriff 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner 2001 

no  fees  or  undertaking  on  application  of  attorney-general  or 

district  attorney.  . 2002 

service  of  writ    .' 2003 

when  defendant  conceals  himself 2003 

person  served  to  obey  whether  named  in  writ  or  not 2004 

return  to  be  made  at  time  and  place  spe<5fied. 2006 

time  for  return  of  writ  returnable  forthwith 2006 

when  writ  may  issue 2008,  2000 

what  courts  or  judges  may  issue 2006,  2000 

when  issued  in  suit  pending  before  justice  of  peace 20f9 

not  to  issue  when  prisoner  sentenced  to  death 2011 

under  sentence  for  felony,  except,  etc 2011 

requisites  of  application  for 2012 

prisoners  confined  under  civil  or  criminal  process  to  be  re- 
manded  2013 

officer  must  obey  and  return  writ ....•• 2014 

penalty  for  refusal  to  obey  and  make  return 2014 

non-payment  of  costs  punishable  as  contempt 2007 

II.   To  INQtJIRE  INTO   CAUSE  OF  DETKNTtON, 

1.  When  to  issue;  application* 

a  state  writ   • • 1901 

for  general  provisions,  see  "  Writs." 

copy  of  warrant  for  detention  to  be  given  on  demand. . .  •  2065 

penalty  for  refusing  coi>y  of  warrant  for  detention 20S& 

prisoners  entitled  to  writ. 2015 

may  be  issued  and  served  on  Sunday 2015 

prisoners  detained  by  mandate  of  federal  courts  not  en- 

tiUed  to 2016 

on  final  judgment,  decree,  order  or  execution  not 

entitled  to 2016 

may  issue  notwithstanding  issue  and  return  of  certiorari.  2044 

certiorari  to  issue  in  lieu  of,  if  offence  not  bailable 2041 

application  for  writ  be  by  petition 2017 

to  whom  application  to  be  made 2017 

requisites  ot  application  in  adjoining  county 2018 

petition  must  be  verified • 201§ 

MHitUI  allegations  of  petition •••••• ••••••••• 

lfl62 


INDEX. 
[abeMi  Corpus  —  Contlitiied. 

IL   To   XNQUIBX   XKTO    CAUSE  OF   DETXNTION  —  G)ntlntt«d. 

1.  When  to  issue;  application  —  Continued. 

when  writ  must  issue s •••• 2026 

penalty  for  refusing  to  issue ,,,,'• ••••••  2020 

when  writ  may  issue  without  application..*. ..••..  20^ 

%  The  writ;  service;  return. 

form  of  writ 2021 

cannot  be  made  returnable  on  Sunday 2016 

when  writ  may  be  made  returnable  before  another  judge.  2023 
writ  not  to  be  disobeyed  for  defect  of  form 2024 

for  tnisnomer  of  person  to  whom  directed 2024 

can  be  served  onljr  by  elector  of  state 2000 

fees  and  undertaking  to  sheriff,  etc 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner.  2001 
no  fees  or  undertaking  on  application  by  attorney-general 

or  district  attorney 2003 

■ervice  of  writ   2003 

when  defendant  conceals  himself 2003 

person  served  to  obey  whether  named  in  writ  or  not....  2004 

deemed  person  to  whom  writ  directed 2024 

writ  not  to  be  disobeyed  for  immaterial  error  in  name  of 

prisoner 2024 

return  to  be  made  at  time  and  place  specified. 2006 

time  for  return  to  writ  returnable  forthwith 2006 

requisites  of  return   2026 

body  of  prisoner  to  be  produced 2027 

« 

8.  Compelling  production  of  prisoner. 

commitment  for  disobedience  of  writ 2028 

precept  to  bring  up  prisoner  on  failure  to  produce 2029 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner 2030 

misdemeanor  to  conceal  prisoner  to  avoid  writ....*  2062^  2063 

warrant  to  bring  up  prisoner  about  to  be  removed 2054 

execution 2066 

return 2066 

warrant  to  arrest  person  unlawfully  confining  prisoner. . .  2066 
proceedings.  .  . 2066»  2067 

4b  Hearing;  determination. 

proceedings  on  return  to  writ 2081 

Erisoner  may  controvert  return  , 2089 
earing  upon  controverted  return 2038 

prisoner  to  be  discharged  if  unlawfully  detained 2031 

remand  of  prisoner  lawfully  detained 2032 

when  prisoner  under  civil  iirocess  to  be  discharged 2033 

power  of  court  to  inquire  into  legality  of  mandate,  judg- 
ment, etc 2034 

discharge  on   bail  when   irregularly   committed  on  crim- 

inal  charge 2035 

remand  of  prisoner  to  officer  entitled  to  custody 2036 

custody  of  prisoner  pending  proceedings 2037 

order  of  discharge  not  to  be  made  without  notice  to  per- 

^  son  interested  in  detention 2038 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner 2038 

to  proceed  as  certiorari  if  prisoner  too  infirm  to  be  pro- 
duced.    2040 

proceedings   on   return    of  certiorari,   in   lieu   of   habeas 

corpus 2042 

prisoner  unlawfully  restrained  to  he  discharged  forthwith.  2043 
lismissal  when  prisoner  lawfully  detained  and  entitled  to 

bail 2f^ 

47  1263 
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Habeiui  Corpva  —  ComtlnueA. 

II.  To  iNQuiiK  lino  CAUSB  09  DBTBHTiON  —  Coiitiaaa^ 

4..  Hearing;  deUrmimaUon  —  Omtmucd. 

fixing  and  allowing  bail  on  certiorari. •••••.•••• 

by  wDom  bail  on  certiorari  to  be  taken.*. •••••••• 2046 

disebarge ^of  priaoner  bailed • 2047 

writ  of  discbarge  abolisbed 2048 

service  of  order  to  discharge • 2048 

enforcing  order  for  discharge 2049 

penalty  for  disobeying  order  for  discharge 2049 

when  prisoner  discharged  may  be  reimprisoned  for  same 

cause.  .  .  ^ 2050 

penalty  for  illegany  recommitting  discharged  nrisoner. . .  2051 
misdemeanor  to  illegally  reimoHson  discfaargea  prisoner.  2061 
non-payment  of  costs  punishable  as  contempt 2007 

what  orders  are  apfealable 2068 

when  p«ople  mav  appeal 2069 

discharge  on  bail  pcsrain^  appeal  by  people 206P 

•dmittinir  priaooer  to  bail  pending  bu  mppttX 2000 

recognisance  pending  appeal  by  pnaoncr  to  appellate  di- 
vision  2OO0 

pending  appeal  by  prisoner  to  coort  of  appeals .  2062 

pending  »fH>^  vnltd  for  adjonnied  tcms 2064 

custody  of  priioncr  pending  appeal  and  before  admission 
to  baU 2063 

Habitual  llmnkardn. 

jurisdiction  over  custody  of  person  and  care  of  property 2321 

of  connty  court    340 

appointment,   powers  and   duties   of  committee  of  person   and 

property,  sec  •*  Comwittes  or  Pctsoif  aitd  Propixty  of  In- 

coMi»TntxT  Peisoks." 

service  of  summons  on 426 

desi^atlon  of  person  to  receive  summons  for 427,    428 

service  of  summons  for,  on  person  designated  in  order 427 

appointment  of  special  guardian  ad  litem 428 

special  guardian  ad  Htem  excludes  committee  from  control 428 

service  of  summons  on,  may  be  dispensed  with  by  order 429 

on  committee  by  publication   438 

appearance  of,  in  condemnation  proceeding 3363 

cannot  be  party  to  submission  to  arbitration 2365 

effect  of  apTwintment  of  committee  on  submission  to  nrbitration.  2382 
new  trial  of  action  to  detflftn^^  f>?%7m  to  real  property  when  de> 

fendant  babitial  dninlMrd   1646 

action  to  compel  e<mveyance  by 2845 

who  may  maintain  action  to  compel  oonveyanee 2346 

committee  may  be  directed  to  execute  conveyance  in  action  to 

compel 2'^il 

application  to  release  inchoate  dower  right  of..... 2^-51 

order  on  application 2361 

court  may  coni>el  specific  pexforniance  of  intereat  of 2;$44a 

Fartition  by  a'^recment. 

a])plicati()ii   by  committee   for  authority 1590 

contents    of    petition 1591 

notice    oi    a'lplitation 1591 

court    niay   authorize 1592 

authority  to  committee  to  'execute  releases 159S 

elicct    of    rclcuiics.. 1593 

/•  surrogate's   court. 

service  of  citation 2.'S26 

designation  of  person  to  receive  citation 2527 

'  appointnifiit    of    ^^>eciaI    guardian !2530 

notice  of  application  to  appoint  special  guardian 25iSi 

12<M 


INDKX. 

Habitual  Drvnkards  —  Continued. 

In  surrogate's  court  —  Continued. 

appointment  of  speciat  ^ardiaft  ad  litem  to  exclusion  oi 

committee '. . .  2527 

■cceptance  of  dower  In  gross  in  lands  sold  for  decedent's 

^^^    2793 

Balf-Blood. 

fiffht  to  admlnistratloii 2<^00 

distributive  shares  of •  2782 

Haiatlton  Costtttr* 

special  and  trial  terms  in 232 

^  stenofrapher  of  wifogate'a  ooitrt 2.113 

Belrs. 

I.  In  general. 

execution  agrainst  property  in  hands  of 1371 

no  execution  against  decedent,  except,  etc 1379 

issuance  of  execution  bv  leave  against  decedent's  property...  t^SQ 

levy  on  realty  under  judgment  against  ancestor  after  ten  years.  1252 

extension  of  time  to  set  aside  judgment  against  ancestor 785 

to  appeal  from  judgment  against  ancestor 785 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

court 841 

not^  to  be  arrested  when  sued  as  representative 555 

action  hy,  for  partftion  of  devised  property 1537 

may  maintain  action  for  waste 1000 

judgment  against  hefar  bars  acti«m  against  rxecutor.  etc 1821 

wbcA  exonerated  by  payment  into  court  of  j»-oceeda  of  realty 

sold  for  decedent's  debts 2786 

notice  of  foreclosure  by  advertisement 2388 

II.  PaoaATK  OF  HuasHxr. 

when  heir  may  apply 2654 

to  what  court  application  made %.  2654 

contents  of  petition 2654 

citation  to  issue 2654 

contents  of  citation 2855 

appearance  of  persons  interested 2655 

kearing    2656 

what  tacts  must  bo  proved 26^)6 

decree  establishing  26.o6 

decree  may  be  recorded  as  deed 2657 

petition  to  vacate,  etc.,  may  be  presented  within  ten  years 26.58 

contents  of  petition  to  vacate  or  modify 26r.8 

citation  on  pdftfoa  to  Tacate  or  modify 26.'>8 

when  decree  to  be  vacated  or  modified 2659 

decree  vacating  or  modifying  may  be  recorded 2659 

III.  SaLK  op  aSAt.  PROPERTY  TO  PAY  DICSDBNT's  DEBTS.   ScO  "  SaLE 

OP  Real  Property." 

IV.  CantToa's  actton  aoainst.    See  "  Crbditors'  Acttohs;  "  "  Da- 
ca>iir'rs'  Estatxs." 


Herkiaicv  Oavaty. 

iail  Kbertiea  for 146 

HfffltwaT«« 

proceedings  to  acquire  lands  for 8383 

damages  for  cutting  timber  for 1668 

overseer  to  seize  animal  straying  on 3084 

actions  for  penalties  for  allowing  animals  to  run  at  large,  see 
"  Strays." 

HolMar. 

sale  under  mortgage  not  legal  on , 2393 

summons  in  jufticc'a  court  not  t'l  be  rettirnahle  on 2877 
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INDEX. 

exempt  from  execution  1S9T 

designation  of 1396 

exemption  of  homestead  of  married  woman 1380 

continues  after  owner's  death 1400 

not  affected  by  temporary  suspension  of  residence 1401 

lien  attaches  to  surplus  over  $1,000 1402 

creditor's  action  to  reach  surplus  value  over  $1,000 % .  1402 

Hospital*. 

testimony  of  physicians  in  actions  for  personal  injuries  to  be  by 

deposition 838 

reference  to  take  deposition   836 

order  for  subpcena  to  physician 836 

service  of  subpoena 830 

ilndaon,  Mayor**  Court  of. 

a  court  of  record 2 

civil  jurisdiction 3196 

pending  actions  transferred  to  supreme  court 8197 

papers  and  records  transferred  to  county  clerk 8198 

power  of  supreme  court  in  actions  transferred 3199 

removal  of  action  to  county  court  for  disability  of  judge 8200 

subpcena  may  be  served  anv where  within  state S201 

application  of  provisions  of  code 3203 

section  3301  relating  to  clerk's  fees  not  applicable 330S 

Husband  and  Wife. 

See,  also,  "  Maxriagz;  "  "  Maskxed  Wombk." 
matrimonial  actions,  see  "  Divorce;  "  "  Maskiacs;  "  "  Sspaka- 

TION." 

husband  not  proper  party  to  action  by  or  against  wife 460 

damages  to  person,  estate  or  character  are  separate  property  of 

wife.  450 

'husband  not  proper  party  in  action  for  tortious  act  of  wife. . . .     460 

may  be  witnesses  in  actions  by  one  another 828 

competency  to  testify  in  action  for  divorce 831 

privileged  communications  between  ' 831 

damages  for  slander  are  separate  property  of  wife 1906 

surviving  husband  failing  to  administer  liable  for  wife's  debts.  2600 

liability  of  husband  as  administrator  of  wife. 2660 

distribution  of  estate  of  wife 27S4 

release  to  husband  of  inchoate  right  of  dower 1671 

not  included  in  term  next  of  kin 1870,  1906 

exemption  for  widow 2713,  2724 

husband  to  be  cited  on  application  for  guardian  of  infant  wife.  2824 

I. 
idiots. 

jurisdiction  sver  custody  of  person  and  care  of  property 2320 

of  county  courts  340 

.  appointment, '  powers   and  duties   of  committee  of  person  and 

^  property,  see  "  Committee  op  Person  and  Property  op  In- 

competent Persons." 

to  be  discharged,   if  arrested 061 

/  open  commission  not  to  issue  when  adverse  party  is 896 

disability  to  move  to  vacate  judgment 12M 

exception  in  period  of  limitation  of  action  for  dower 1666 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant    an    idiot    1646 

limitation  of  time  to  apply  for  certiorari  to .  review  determina- 
tion   

appearance   of,   in   condemnation   proceeding 8363 

cannot   be   party   to   submission   to   arbitration 2305 

effect   of   appointment   of    committee   on    submission   to   arbitia- 

_  tion    .    238*i 

iqiplication  to  release  inchoate  dower  rights  of  incompetent...  2301 

1206 


INDEX. 

Idiots  —  Continued. 

order  on  application ••  2361 

court  may  compel  specific  performance  of  contract  made  by..  2344a 

I.  Service  of  summons  on. 

service  of  summons  on 426 

designation  of   person  to  receive  summons 427,  428 

service  of  summons  for,  on  person  designated  in  order....  427 

appointment  of  special  guardian  ad  litem 428 

special  guardian  ad  litem  excludes  committee  from  control..  428 

service  of  summons  on,  may  be  dispensed  with,  by  order 429 

on  committee  by  publication 438,  439 

II.  Pboceedings  in  surrogates*  courts. 

service    of    citation 2526 

designation    of  person  to  receive  citation 2527 

appointment  of  special  guardian  by  surrogate 2530 

hotice  of  application  to  appoint  special  guardian 2531 

appointment  of  special  guardian  ad  litem  to  exclusion  of  com- 
mittee    2527 

acceptance   of   dower   in   gross  in   lands   sold   for  decedent's 

debts 2793 

III.  Special  proceedings  to  sell,  mortgage  or  lease  real  prop- 

erty.    See  "  Sale  of  Real  Property." 

IV.  Action  to  annul  marriage  of. 

idiocy   ground    for    annulling   marriage • 1743 

action    by    relative 1746 

by   next   friend 1748 

order  allowing  next  friend  to  sue 1755 

legitimacy  of  issue  of  marriage  with 1749 

V.  Partition   by  agreement. 

application  by  committee   for   authority 1590 

notice  to   superintendent  of  state  institution 1590 

contents   of   petition.. « 1591 

notice    of   application 1591 

court  may  authorize ....•• 1592 

authority  to  committee  to  execute  releases 1592 

effect   of    releases ••• 1593 

VI.  Action  to  compel  conveyance  by. 

when    to    be    brought ...•.' 284^ 

who    may    maintain 234(1 

committee  may  be  directed  to  execute  conveyance. 2341 

Impeaclinientii,  Court  for  tlie  Trial  of. 

is   a   court   of  record 2 

not  governed  by  general  rules  of  practice 17 

Impotency. 

ground   for  annulling  marriage 1743 

who  may  sue  to  annul  marriage  on  the  ground  of. .  •  • 1752 

IntprUionment. 

I.  Commitment. 

for  criminal   contempt •.....••..  9 

not  allowed  for  non-payment  of  interlocutory  costs,  etc,  ex- 
cept,   etc 15 

not  allowed  for  money  due  on  contract 16 

of  recalcitrant  witness 856 

of  delinquent  juror   for  non-payment  of  fine  in  New  York..  1117 

on  final   order   for  contempt  punishable  civilly 2281 

warrant  of  commitment   for  contempt  punishable  civilly. . . .  2281 
prisoner  produced  on  habeas  corpus  to  answer  for  contempt 

to    be    remanded 2282 

may  be  committed  on  d'^chnrge  from  custody 2282 

for  criminal  contempt  in  justice's  court 2871 

126T 
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mums. 

AMtprlMonment  —  Continued. 

II.  Custody  and  dxtertioji  or  rusoMOU 

under  federal  process ••••• ••••••  li8S»  IM 

custody  of  prisoner   ••••.••• HO 

in  New  York 1*) 

t«nn  of  persons  arrested  on  execution,  etc.,  limited Ill 

on  execution  from  justice's  court S033 

support  of  prisoners    . . .  .^ 112 

charge  for  food  is  prohibited 113 

sheriff  not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging,  etc.,  of  prisoner 115 

prisoner  may  send  for  necessaries 116 

charges   for   rent,   etc.,  prohibited «  IIT 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

officer    conveying    prisoner    through    another    county    exempt 

from  arrest , c.  119 

prisoner  being  conveyed  through  another  county  exempt  from 

arrest 110 

custody  of  jails  and  prisoners , 120,  121 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females  to  be  kept  separate 121 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  12S 

treble  damages  for  failure  to  separate  prisoners 125 

sick  prisoner  to  be  removed  to  hospital 127 

civil  prisoner  may  be  ordered  to  be  produced  on  Indictment.  196 

when  committed   for  contempt 157 

arrest  of  sheriff  bv  coroner. ••...* 174 

how  confinea 175 

place  of  sheriff's  confinement  deemed  a  jail 176 

in  action  in  which  sheriff  is  plaintiff 179 

sheriff's  liability  for  escape ,«  108 

connivance  at  escape  is  misdemeanor. 150 

III.  Admission  to  LTsratTiES  op  jail.     See  "Jail  LiBEsrin." 

IV.  Undek  execution  against  tub  pebson.     See  "  Execution." 

V.  Rbmxozes  and  process  against  prisoneks. 

service  of  papery  on  prisoner ; 131,     132 

warrant  of  attachment  not  to  issue  against  prisoner 22T8 

care    of    property    of    criminal    prisoner,    sec    **  Crime    and 

Criminals. 
habeas  corpus  to  bring  up  prisoner  to  testify,  see  "  Haveas 

Corpus.  

deposition  of  person  under  sentence  for  felony   877 

disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations     396 

on   conviction    for  crime,   interrupts  limitation  of   action    for 

real  property 373 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  confined  for  crime   - 1646 

for  crime,  excepted  from  limitation  of  action  of  dower 1096 

^  habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

f  death  of  life  tenant 2807 

VI.  Discharge  from. 

t  habeas    corpus     to    inquire    into     detention,     see     "  Habiag 

[  Corpus." 

county  court  may  discharge  person  committed  for  aon^wiymcnt 

of  fine  858 

release  from,  on  discharge  of  insolvent  debtor 2185 

discharge  from  imprisonment  of  debtor  confined  under  cjcecu* 
tion,  see  "  Execution." 

power  of  city  court  of  New  York  to  relieve  from S168 

(Uscharge  oi  insolvent  from,  see  "  Insolvxnt  DmotS*" 
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IMOBX. 

Income. 

included  in  term  "  property  **. • •••••••••••••••••••••.•    tl8 

laoompetent  Per«oB«. 

defined 2820 

See  "  Habitual  Drunkabds;  "  "  Idiots;  "  "  Lunatics." 
appointment,    powers   and    duties  of   committee   of   person    and 
property,  see  "  Commxttkb  op  Person  and  PftoFnTV  or  In- 
competent Persons." 
special  proceedings  to  sell,  mortgage  or  lease  real  property  of, 
&ee  "  Sale  of  Real  Profertt. 

action    to   compel    conveyance    by 234«'> 

cannot  be  party   to   submission   to   arbitration 2365 

court  may  compel  spicific  performance  of  contract  made  by  in- 
competent   person    2344a 

InovnibraiiccB. 

when  cause  of  action  accrues  for  breach  of  covenant  against....    881 


of  sheriff  on  levy,  see  "Attachment;  "  "  ExicOTlON." 

Indictment. 

not  barred  by  punishment  for  criminal  contempt 18 

b^  civil  punishment  for  contempt 2287 

production  of  civil  prisoner  on •     156 

Infanta. 

See,  also,  "  Guardian." 

I.  Disabilities. 

cannot  act  as  executors 2612 

incompetent  to  receive  letters  of  administration 2661 

cannot  be  party  to  submission  to  arbitration 2365 

under  fourteen,  to  be  discharged,  if  arrested 664 

rights  of,  saved  against  judgment  of  ejectment  by  default 1527 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  an  infant    1646 

disability  by  infancy  excepted  from  limitation  of  actions.  375,     396 

disability  to  move  to  racate  judgment 1201 

infancy   excepted    from   period    of    limitation    of    action    for 

dower   1596 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion    2126 

creditor's   action    against   heirs,    next   of   kin,   etc.,    not   sus- 
pended by   infancy    185S 

II.  Actions  sy  and  against. 

may  maintain  action • 468 

relating  to  real,  property  in  his  own  nufim.  ..••...,«....  1680 

may  sue  as  a  poor  person 468 

verification  of  petition  for  leave  to  sue  as  poor  person 460 

action  by  or  on  behalf  of,  to  annul  marriage 1744 

order   granting   leave   to  next   friend,    etc.,  to   sue  to  annul 

marnage   1756 

recovery  of  dower  by  default  or  collusion  of  gnardian  does 

not  affect   1605 

competency  as  witness   : 850 

open   commission   to   take  deposition   cannot   issue  when   ad- 
verse party  is  infant 896 

commission    to    examine    orally    cannot    issue    when    adverse 

party  is  infant    895 

reference  by  consent  not  made  when  infant  a  defendant 1012 

1200 


J 


INDBX. 

Imf»atB  -^  Contlnned. 

II.  Actions  by  and  against  —  Continu«d. 

when  judgment  by  default  ma^   be  entered  agmintt 1218 

preference  of  actions  by  or  against 791 

by  or  against  trustee  tor 791 

1.  Service;  appearance, 

service  of  summons  on 426 

on  person  designated  in  order 427 

dest^ation  of  person  to  receive  summons 428 

service  of   summons  on  parent   or  guardian  by  publica- 
tion   438.    439 

guardian  ad  litem  of  infant  plaintiff  to  be  appointed....     460 

liable   for  costs    460 

application  for  appointment  of  guardian  ad  litem  for  in* 

fant  palintiff 470 

infant  defendant  to  appear  by  guardian  ad  litem .^. .     471 

application  for  appointment  of  guardian  ad  litem  for  in- 
fant defendant 471 

how   guardian   ad   litem  appointed 472 

clerk  of  court  must  act  as  guardian  ad  litem  when  ap- 
pointed        472 

guardian  ad  litem  must  consent  to  act  in  writing 472 

appointment  of  guardian  ad  litem  for  absent  infant  de- 
fendant  J .     473 

service  of  summons  on  guardian  ad  litem  of  absent  in- 
fant  defendant : 473 

guardian  ad  litem  must  give  bond  before  receiving  prop- 
erty        474 

penalty  and  sureties  on  bond  of  guardian 475 

general  guardian  acting  ad  litem  need  not  give  security. .     476 
security  of  guardian  ad  litem  may  be  increased  by  order. .     475 
guardian  ad  litem  of  infant  defendant  not  liable  for  costs.    460 
service  of  petition  and  notice  in  condemnation  proceed- 
ing  on    dStQ 

appearance  of,  in  condemnation  proceeding 8363 

appointment    of    guardian     ad    litem    for,    in    justice's 

court  .       2887,  2888 

when  defective  appearance  for,  is  cured  by  judgment  on 

verdict,  etc 721 

service  of  surrogate's  citation  on 2S30,  2526 

designation  of  person  to  receive  citation  from  surrogate's 

court  for 2SS27 

appointment  of  special  guardian  by  surrogate 2530 

notice  of  application  to  surrogate < 2531 

costs   against   infant  plaintiff,    collectible   from    guardian 

ad  litem 3249 

for  procuring  appointment  of  guardian  ad  litem  for 

infant  deiendant ' 3251 

1.  Partition. 

may  bring  by  authority  of  surrogate..^ 1534 

appointment  of  Riiardian  ad  litem  for  infant 1535 

security  by  gruardian  ad  litem 1536 

cannot  be  waived   1536 

^  title    to    be    ascertained    before    interlocutory    judgment 

when  infant  is  party 1545 

payment  or  investment  of  shares  of,  in  proceeds  of  land 

H  sold .^ 1581 

f  compensation   to    equalize    not   awarded   against,    unless, 

«tc 1587 


By  agreement. 

application  by  guardian  for  authority 15fM 

contents   of    petition    1501 

notice  of  application    1591 
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Infants  —  Continued. 

II.  Actions  by  and  against  —  Contiatiti. 
2.  Partition  —  Continued. 

By  agreement  —  Continued. 

court  may  authorize ...•♦•••.•.•••••••••••••  JgJ 

authority  to  guardian  to  execute  rdcaaes vm^ 

effect  of  releases  • • "»** 

t*  Action  to  compel  conveyance, 

when  may  be  brought ...• ^JJ 

who  may  maintain    *gJS 

guardian  may  be  directed  to  execute  convcytnce 2347 

III.  Change  of  namb. 

petition   by    guardian    • UJJ 

notice  of  ap^ication   *J|2 

order  authorizing - ^*** 

IV.  PaoPEaTY. 

guardian  entitled  to  letters  of  administration  on  behalf  of....  2M0 

jurisdiction  of  surrogate  over  guardians 2472 

guardian  of  infant  can  only  purchase  on  behalf  of  ward loTO 

payment  of  legacy  or  distributive  share  of  infant 2746 

bond  of  guardian  ad  litem  in  action  for  legacy  or  distributive 

share ■, . .  •  1820 

payment  into  court  of  legacy,  etc.,  where  no  general  guardian.  2746 
acceptance  of  dower  in  gross  when  lands  sold  to  pay  dece- 
dent's debts 2793 

investment  of  share  of  proceeds  of  land   sold   to  pay   dece- 
dent's debts 2796 

payment  to  guardian   of  share  of  proceeds  of  lands  sold  to 

nay  decedent's  debts  2796 

deposit  in  savings  bank  or  trust  company  of  infant's  share  of 

proceeds  of  land  sold  to  pay  decedent's  debts ?796 

sale  of  contingent  interest  in  real  property 2348 

special  proceedinfrs  to  sell,  mortgage  or  lease  real  property, 
see  "  Sale  op  Real  Property.* 

order   for   support   and    education 2846 

expending  legacy  or  distributive  share  for  support,  etc 2746 

guardian  or  trustee  holding  over  liable  for  use  and  occupa* 
tion   lOM 

Informer. 

action  by,  for  penalty  or  forfeiture 1894-1898 

Injnnctlon. 

writ  abolished  and  order  substituted. • 002 

I.  When  to  issue ;^  application. 

right  depending  upon  nature  of  action 603 

on  extrinsic  facts 604 

against  acts  of  state  officers , 605 

not  be  granted  with  arrest  or  attachment,  except,  etc 719 

in  action  to   charge  joint  debtor  not  summoned  in  previous 

suit  1940 

restraining  waste  pending  action  as  to  real  property 1681 

temporary,^  not  granted  on  submitted  controversy 1281 

in  judgment  creditor's  action,    restraining   transfer  or 

paprroent    1876 

fn  proceedings  supplementary  to  execution  restraining  trans- 
fers, etc.   . 2461 

against    alienation    of    property    acquired    from    incompetent 

person 2827 

to  stay  summary  proceedings  t'^  recover  posseMion  of  land..  2268 
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laJumetioB  -»  CoAtlaued. 

I.  Whin  to  issue;  afpucavioii  —  Continued. 

power   of   surrogate  to   grant   temporary,   against  exMUtort, 

may  be  granted  on  counterclaim • 720 

by  whom  order  mav  be  granted 005*  006 

proof  of  grounds  tor • 007 

order  granted  at  any  time  during  pendency  of  action 006 

order  may  be  granted  and  served  on  Sunday • 0 

time  for  rendition  of  final  decision .••..•...  7^ 

notice  of  application   000 

costs  for  procuring  injunction  order 32S1 

judgment  in  action  to  stay  proceedings  after  verdict,  etc 615 

judgment  sustaining  will   in  action  to  determine  validity  to 
restrain  other  actions  ••  366Sa 

1.  In  actions  against  corporations, 

order  suspending  business  to  be  made  only  on  notice....  1809 
restraining  director  or  pfRcer  from  performing  duties  to 

be  made  onl^  on  notice 1809 

,                        suspending  business  of  foreign  corporation 180B»  1812 

temporary »  pending  action  to  dissolve  corporation. .......  1787 

in  action  to  annul  corporation 1803 

in    action   against    corporation    for    usurpation    of 

franchise 1KS6 

■toying  actions  by  creditors  pending  action  against  officers 

for  misconduct 1806 

pending  action  to  dissolve  corporation 1806 

pending  action  to  annul  corporation 1806 

pending    voluntary   dissolution 2423 

Jndgment   annulling    corporation    to   enjoin    exercise   of 

corporate  right 1801 

for  usurpation  of  franchise  or  privilege  to  contain 

perpetual  injunction  . 1966 

n.  Trs  order;  sxrvicb. 

injunction  pending  application , 009 

order  must  recite   grounds •... 610 

service   of   order    • 610 

on  corporation  .   .*. «•..• 610 

III.    SlCURXTY. 

to  Stay  proceedings  in  action  before  trial 611 

after  trial  and  before  judgment 612 

after   judgment 618 

money  deposited  to  be  paid  over  on  undertaking  for  restitu- 
tion   614 

cancellation  of  undertaking  for  restitution 615 

on  stay  of  proceedings  after  verdict  in  ejectment 616 

•  after  verdict  in  action  for  dower 616 

to  stay  proceedings  in  ejectment  or  dowef,  includes  damages 

for  waste , 617 

undertaking  in  lieu  of  deposit  of  money 618 

\                                           and  deposit  dispensed  with  in  cases  of  actual  fraud...  619 

^                                  cases  not  specially  provided   for 620 

i                                  special  statutory  provisions  not  affected 621 

\  new  undertaking  may  be  ordered  on  application  to  vacate  or 

modify 629 

security  not  required  from  state,  municipality,  etc '1990 

XV.  Vacating  ob  MODirviNG  ordir. 

application  without  notice  626 

on  notice , 627 

prior  motion  not  to  prejudice  subsequent  application 628 

application    for    failure    of   complaint    to   set    forth   cause  of 

action    628 

new  undertaking  may  be  ordered  on  application  to. !!!!  629 

undertaking  by  defendant  to  indemnify  nlaistiff 6S9 
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INDISX. 

Injunetlon  -^  Continued* 

IV.  Vacating  or  modifying  onom  —  Continued. 

verified  answer  deemed  an  affidavit • ••    ttO 

time  for  rendition  of  final  decision.... •• ••••• 719 

V.  Recovery  of  damages  sustained  by. 

ascertainment   of   damages •  •  • ^3 

damages  sustained  by  third  person o24 

action   on   undertaking    62o 

liability  of  state,  manicinality  or  officer  for  damans  caused  ^^ 

by  .    .•.....«• ...•• •••• 1990 

VI.  Effect  of  stay  on  limitations. 

time  of  stay,  excepted  from  period  of  Hmitation 406 

of  arbitration  by,  excepted  from  statute  of  limitations. .  411 

excepted  from  period  for  issuing  execution 1382 

not  included  in  life  of  lien  of  judgment 1255 

Inn*  and  Innkeepers. 

innkeeper  disqualified  to  act  as  justice 2866 

licenses  may  be  ordered  to  be  destroyed 21 

justice's  court  not  to  be  held  in 2868 

Inqnialtlon. 

See,  also,  "Assessment  of  Damages." 
under    writ   of    assessment   of   damages,    see    "Assessment    of 

Damages." 
in  lunacy  for  appointment  of  committee  for  incompetent  person 
sec  "  Committee  of  Person  and  Property  of  Incompetent 
Persons. 

for  want  of  affidavit  of  merits 980 

Issuance  of  writ  on  jud^ent  for  defendant  on  counterclaim..     615 

writ  of  inquiry  part  of  )udgment-roll  on  default 1237 

to  assess  damages  on  jud^rment  absolute  of  court  of  appeals 104 

on  application  for  judgment  by  default 1215,  1216 

to  ascertain  damages  from  injunction,  v 623 

on  default  in   replevin   1729 

remitting  portion  of  verdict  in  N.  Y.  city  court 3176 

evidence  in  mitisation  of  damages  admissible 636 

motion  for  new  hearing  on 1232 

Insnne  Pemona. 

Sec  "Lunatics." 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "Committee  op  Person  and  Pbopbrtt  of  In- 
competent Persons." 

special  proceedings  to  sell,  mortgage  or  lease  real  property  of, 
see  "  Sale  of  Real  Property.*^ 

Insolvent  Debtors. 

summary  proceedings  to  dispossess  tenant  who  has  taken  benefit 
of  act 2231 

fltav  of  warrant  to  dispossess  insolvent  tenant  on  undertaking 
for  payment  of  rent 2254 

trustee  to  give  security  for  costs  as  plaintiff 3268 

I.    DiSCBARGX   prom    DEBTS. 

1.  Application;  consents  of  creditors. 

application   b«.rred   by   failure   to   apply   after  notice  by 

creditor  2217 

who  may  be   discharged 2140 

to   what    court   application   made 2160 

contents   of   petition    2161 

consent  of  creditors  to  be  annexed  to  petition 2152 

ORCCutor,  etc.,  may  consent  by  leave  of  surrogats 2168 
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ImsoW«mt  D«1»torti  —  ComttrnwcA. 

I.  DiscHAMSB  raoM  HBSM  —  CoDtlaodl 

1.  ApplicatUn;  constnts  of  ergdHors '^  ConAoMiL 

tnittee,  receiver,  etc,  may  conMnt  with  Icayc  of  topfftmc 

court   •    .«.•• • •.••■•••■••»  2100 

content  of  corporation  to  discharge 21M 

execution  of  consent  to  discharge  by  partnership ;.•  2Uo 

consent  to  discharge  has  eflFect  of  composition  in  question 

with  other  joint  debtors 21o8 

effect  of  consent  of  purchaser  of  debt 21o( 

consenting  creditor  to  relinquish  security M68 

penalty  for  false  oath  of  creditor WM 

affidavit    of   consenting    creditor. 21W 

non-resident  consenting  creditors  to  annex  account  and 

specialties  »J£ 

schedule  of  debts  and  property 21<B 

affidavit  to  schedule 2189 

2.  Hearing;  contifts;  determination, 

order  to  show  cause 21M 

publication  and  service  of  order  to  show  cause 2165 

Eroof  of  service  and  publication  of  order  to  show  cause. .  2166 

earing   2166 

contested  application  to  be  put  on  calendar 2167 

proceedings  on  contested  application  same  as  in  action...  2167 

contesting  creditor  to  file  specification 2168 

may  demand  jury  trial 2168 

questions  may  be  stated  for  determination  by  jury 2168 

proof  of  contesting  creditor's  claim 216B 

court  to  determine  facts  if  jury  disagree 2170 

order  to  produce  non-resident  wife  of  insolvent 2171 

refusal  of  discharge  for  failure  of  debtor  to  produce  non- 
resident wife 2171 

examination  of  insolvent  at  trial 2172 

impeaching  testimony  of  insolvent 2172 

grounds  tor  refusing  discharge 2173 

costs  on  contested  application  2167 

8l  Assignment;  appointment  of  trustee, 

when  assignment  to  be  directed • 2174 

appointment  of  trustee    2175,  2176 

form  and  contents  of  assignment 2178 

nomination  of  trustee  by  consenting  creditors. 2176 

vesting  of  property  in  trustee 2177 

what  contingent  interests  vest  in  trustee 2177 

trustee  may  file  notice  of  appointment  and  ownership  of 

judgment   1263 

application  for  leave  to  sue  on  assignee's  bond 1890 

4.  The  discharge;  its  effect. 

to  be  granted  on  trustee's  certificate  of  assignment 2178 

^                                            motion  for,  notwithstanding  refusal  of  certificate 2179 

i"^                                           order  for,  notwithstanding  refusal  of  trustee's  certificate.  2186 

removal  of  trustee  for  refusal  to  give  certificate 2180 

L                                         to  be  recorded  in  office  of  county  clerk 2181 

y                                           conclusive   evidence  of   proceedings 2181 

other  papers   presumptive    evidence  of  proceedings   and 

facts 2181 

operates  to  exonerate  from  debts  and  liabiliUes 2182 

cancellation    of  judgment   against   debtor 2182 

debts^  to  foreign  creditors  not  discharged ^....  2183 

liability  on  foreign  contract  not  discharged 2183 

debt  or  duty  to  United  States  not  affected 2181 

liability  to  state  for  taxes  not  affected 2181 

for  money  received  as  public  officer  not  affected. .  2184 
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iBSOlyent  Debtors  —  Continued. 

I.  DxscBASOK  PROM  DEBTS  —  Continued. 

4.  The  discharge;  its  effect  —  Continued. 

how  validity  tested  by  creditor ' , •  tt^ 

debtor  to  be  released  from  imprisonment  for  dischargod 

debt  or  liability   2188 

when  void  for  fraud  or  misconduct  of  debtor 2180 

yalidity  of  discharge  may  be  attacked  on  motion  to  vacate 

order   of   arrest 2187 

on  motion  to  vacate  execution  against  person 2187 

limitation  of  action  against,  to  recover  chattel ^3 

discharged  debtor  to  give  security  for  costs 8269 

II.  Exemption  prom  arrest  or  discharge  por  imprisonment. 

who  may  apply Si  So 

to  what  court  application  made o  ^ 

contents  and  verification  of  petition 21W 

petitioner's   schedule   2190 

affidavit  to  schedule    2191 

order  to  show  cause 2192 

publication  and  service  of  notice  of  application 2192 

Procedure   .    .1 2198 

earing   2198 

trial  of  contested  application 2193 

ordet^   directing  assignment    2194 

nomination  and  appointment  of  trustee 2194 

contents  and  effect  of  assigpiment 2194 

when  exemption  from  arrest  or  imprisonment  to  be  granted . .  2195 

order  to  be   recorded 2196 

release  of  petitioner  from  imprisonment 2197 

debts  and  liabilities  not  affected  by  exemption 2196 

lien  of  judgment  or  decree  not  affected  by  exemption 2198 

order  of  exemption  void  for  misconduct  or  fraud  of  debtor. .  2199 

validity  of  exemption  may  be  attacked ; .  2199 

debtor  exempted  from  arrest  to  give  security  for  costs 8269 

Iniipeetlon. 

See,  also,  "  Physical  Examination." 
Op  books  and  papers. 

court  may   order    803 

general  rules  of  practice  to  prescribe  cases  for,  and  procedure.  804 

petition    805 

order  to   discover  or   show   cause 805 

stay  of  proceedings  pending 805 

vacating  order  to  discover  or   show  cause 800 

order  on  return  of  order  to  show  cause 807 

appointment  of  referee  to  superintend 807 

f ees^  of  referee 807 

punishment  for  disobedience  of  order 80S 

striking  out  pleading   for  disobedience  of  order 808 

dismissal  of  complaint  for  disobedience  of  order... 808 

exclusion  from  evidence  on  disobedience  to  order 808 

disobedience  to  order  a  contemnt 808 

effect   of   papers,   etc.,   produced 809 

of  property  levied  on  under  execution - 1384 

surrogate's  books  to  be  open  to 249f 

of  books  on  obtaining  relief  from  subpcena  ducuf  lecum 867 

Inawance  Compa-nteii. 

policyholder  not  disqualified  to  act  as  judge  of  r.ppellate  court. .  46 

petition  by,  for  change  of  name 2411 

superintendent  of  insurance  to  approve  change 2411 

contents  of  petition  for  change : .  2412 

order  changing  name  to  be  filed  with  suf^rrintendent  of  insur- 
ance  : .    2414 

proceedings  to  change  name  of  town  or  <..'unty  co-operative  in- 
surance companies 2411,  2413»  2414 
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INDBX. 

Insurance  Companies  ^  Continued* 

excepted  from  provision  for  voluntary  dissolution .--.  2g0 

service  of  summons  from  justicc*s  court  .on. ^S^*  5Si 

residence  for  purpose  of  jurisdiction  of  justice!  court. . .  28W»  Zool 

Interest. 

after  sufficient  tender   ^ 

on  judgment,  runs  from  time  of  entry J**J 

of  restitution 1211 

of  court  of  claims  :•:*.•••.••,• ^22 

from  time  of  rendition  of  verdict  to  be  included  m  ludgment..  1^ 

execution  to  specify  date  from  which  to  be  computed looS 

to  be  added  to  verdict  for  causing  death  by  negligence 1S04 

Interpleader. 

when    ordered •••• • 820 

terms   within   discretion   of  court 820 

suit  by  debtor,   demanding  judgment  of 820a 

may   be  ordered   in   court   of   claims 2^1 

Interpreters. 

appointment  of,   in  Kings  county 94 

for  county  court  of   Kings 360 

for  surrogate's  court  of  ICings  county 2ol3a 

of  city  court  of  New   York 33S 

punishment  for   falsely  interpreting 334 

not  to  receive  fees  for  official  services 336 

appointment  of,  for  justices  in  peace  court  of  Brooldyn...  3121-3124 

Interrogratorles. 

for  examination  of  witness,  see  "  Deposition." 

InterT-entlon. 

person  interested  may  apply  to  be  made  party 403 

Intestate. 

definition  of,  in  surrogate's  proceedings. 8S14 

Inrentory. 

on  attachment,  see  "  Attachment." 

committee  of  property  of  incompetent  to  file  inventory 2341 

annual  examination  of  inventory 2342 

order  that  committee  file  inventory  or  supply  deficiency.  2342 

of  decedents'  estates 2711 

contents  of 2714 

supplemental,  of  subsequently  discovered  property 2714 

return  of  inventory   2715 

executor,  etc.,   neglecting  to  return  to  be  excluded  from 

administration    2715 

compelling  return   2716 

attachment  for  disobeying  order  to  return  inventory 2716 

when  inventory  may  be  contradicted  in  action 1882,  1834 

liability  for  uncollected  demands  included  in 1833,  1®4 

of  general    ^ardian,    annual 2842 

affidavit    2843 

to  be  examined  by  surrogate  annually 2844 

supplying  defects   in    2845 

of  guardian   appointed  by  will  or   deed 


Irresnlarltles. 

Sec.  also,  "Amendment;"  "Defects;"  "  Miitaku." 

cured  by  judgment  on  verdict,  etc 7J1 

to  be  supplied  by  court *  733 

power  01  court  to  amend  process,  pleadings,  etc !!!"**  723 

immaterial  errors   to   be  disregarded ]  *[  TJj 
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INDBX. 
See    "Dnromcx;**    "tMinxACv;''    "MABmuv;**    ^Mmimr 

I.  Op  law  and  fact. 

defined Jg 

must  be  disposed  of  by  trial oV 

order  of  trial  of  issues  of  law  and  of  fact. 966 

court  may  direct  order  of  trial  of  issues  in  same  action . . . ;  0G7 

separate  trial  of  one  or  more  issues 973 

immaterial  issues  need   not  be  tried 975 

to  be  tried  at  terms  held  by  one  judge  only 976 

filing  note  of 977 

in  N.  Y.  city  court 316*> 

order  on   calendar   •  •  •  •  978 

order  of  disposition  of 978.  9751 

either  party  may  bring  to  trial 980 

oi  law  triable  by  court 968 

when  it  arises  964 

triable  at  special  term 976 

triable  in  any  county  in  judicial  district ?90 

when  to  be  tried  as  contested  motion 976 

severance  of  issues  of  fact  and  of  law  on  different  causes. . . .  1220 

of  fact ;  when  it  arises 96jT 

triable  by  jury • 96c 

what  issues  triable  by  court 969 

counterclaim  deemed  an  action  for  purpose  of  trial  by 

court  or  jury  « .  974 

when   issue  arises  on  altematiye  mandamus V079 

costs  when  issues  of  law  and  of  fact  joined 3232,  3233 

when  several  issues  of  fact  joined 8234 

II.  Special  issues  for  trial  by  jury. 

feigned  issues  abolished  and  order  substituted 823 

as  of  right   970 

when  discretionary.  ^ 971 

trial  of  issues  remaining  after  jury  trial  of  specific  questions.  972 

how  settled  and  tried  in  action  to  annul  marriage 1753 

settlement  of,  in  ^  action  for  divorce , 1757 

on  opposition  to  insolvent  discharge  from  debts 2168 

on  application  for  exemption  from  arrest,  etc 2193 

J. 

detention  of  civil  prisoners  in,  see  "  iKraitovMxicT.'' 

I.   DSSTONATION   AND   CUSTODY   OF. 

kemcr,  etc.,  of  county  jail  exempt  from  jury  service 1080 

in  New  York  county 120 

custody  of 120,  121 

in  counties  other  than  New  York 121 

prisoner  may  be  detained  in  either  of  Several 122 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females^  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 

custody  and  detention  under  federal  process 133 

appointment  of  physicians    126 

removal  of  sick  prisoners  to  hospital 127 

liquors  not  to  be  sold  or  used  in 128 

permit  to  use  liquors  in 129 

misdemeanor  to  bring  liquor  into , .....,,,  180 

to  suffer  use  or  sale  of  liquor  in 130 

designation  of,  if  jail  becomes  unfit 135 

rVTOcatioa  of  designation  of « IM 
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INDEX. 

Jails  —  Continuefl* 

I.  Dbsionatioh  AMD  CUSTODY  OF  —  Cootiiiued. 

designation  of  jail  to  be  served  on  sheriff 137 

removal  pf  prisoners  on  iail  liberties  to  new  jaU 138 

revocation  of  temporary  designation 141 

removal  of  prisoners  in  case  of  fire  143 

temporary  designation  during  absence  of  judge 144 

production  of  civil  prisoner  on  indictment 15(5 

place  of  sherifTs  confinement  deemed  a  jail 176 

must  be  delivered  to  new  sheriff ISi 

enforcing  delivery  of,  to  sheriffs  successor 188 

Jail  Libertiea. 

I.  Designation  op. 

in  case  of  designation  of  temporary  jail 138-140 

on  revocation  of  temporary  designation 142 

designated  in  the  several  counties 145,  146 

to  continue  until  altered 146 

how  laid  out 147 

resolution  establishing,  to  be  posted  in  jail 148 

II.  When  entitled  to. 

who  admitted  to   .- 149 

undertaking  for 150 

is  for  indemnity  to  creditor 151 

to  be  filed 130 

justification  of  sureties 150 

exonerates  sheriff  from  liability l.ofi 

deposit  of  money  in  lieu  of  undertaking 582 

prisoner  committed  if  surety  insufficient 152 

sureties  may  surrender  prisoner 153 

manner  of  surrendering  prisoner ir»4 

sheriff  entitled  to,  on  giving  bond 177 

person  arrested  by  coroner  in  action  by  sheriff  as  plaintiff  en- 
titled to 180 

undertaking  for,  by  person  arrested   by  coroner 180 

person   taken  in   execution   for  penalty  or  forfeiture  not  en- 
titled to    3032 

prisoner  for  contempt  or  misconduct  not  entitled  to 157 

not  entitled  when  confined  on  execution  for  woman's  earn- 
ings      3221 

III.  Escape.     See,  also,  "  Escape." 

escape  defined 165 

sheriflf's  liability  for  escape  from 158,  159 

liability  of  coroner  for  escape  of  sheriff , 177 

escape  of  person  arrested  by  coroner   181 

penalty  for  connivance  at#escape 159 

money  deposited  to  be  applied  to  damages 5^ 

IV.  Action  on  bond. 

return  of  prisoner  as  defence   160 

sureties  may  make  any  defence  available  to  sheriff ICO 

judgment  against  sheriff  evidence  against  sureties 161 

summary  judgment  for  sheriff  against  sureties 162 

application  for  summary  judgment  for  sheriff   163 

stav  of  proceedings  on  Judgment  for  sheriff 164 

judgment  r.cjainst  sheriff  for  escape  is  evidence  of  damages...  165 

by  person  causing  confinement  of  prisoner 166 

measure  of  damages   167 

action  for  escape  barred  by  action  on  bond 168 

defences  in  action  by  person  causing  imprisonment 169 

stay  of  judgment  for  escape  pending  action  by  sheriff  on  bond.  170 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties. . . .  178 

action  undertaking  given  by  person  arrested  by  coroner 180 

J^lVerson  County. 

jail  liberties  for  145 
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JotBder. 

of  causes,  see  "  Plxadxng."  VL 
of  parties,  sec  "  Pabtiis/   IV. 

Joint  Debtors. 

estate  of  party  jointly  liable  not  discharged  by  death TBS 

non>joinder  or  misjoinder  in  action  against  joint  debtors  cn> 

gaged  in  transj^ortation  19^ 

separate  composition  with  one  does  not  release  others 194? 

satisfaction  of  judgment  upon  composition  by  one 194^ 

rights  of  co-debtors  not  affected  by  composition  with  one 194'j 

consent  to  insolvent's  discharge  has  effect  of  composition 215^ 

confession  of  judgment  by  one 1274 

L   PaOCEDUftE,    ETC.,   WHIN    ALL   NOT    BIEVBD. 

action  may  proceed   IWSL 

judgment 1032 

docketing  judgment 1936 

effect  of  judgment  1933 

execution 1934 

enforcement  of  execution  . .' 193R 

in  supplementary  proceeding  against  one  or  more 2461 

joint  property  may  be  reached  in  judgment  creditor's  action..  1871 

In  justice's  court, 

rendition  and  entry  of  judgment 3020 

•<  execution 3020 

docketing^  transcript  of  judgment S021 

n.   ACTIOK    TO    CHARGE   ONE    NOT   SEEVED   IN    PSEVIOUS   SUIT. 

may  be  maintained    1937 

complaint 1938 

defences  available 1939 

provisional  remedies 1940 

judgment 1941 

execution.  .  . 1941 

costs 1941 

separate  action  against  partner  not  sued  or  served  in  original 

,  suit 1946 

joint  property  may  be  reached  in  supplementary  proceedings 

on  judgment 246] 

action  on  justice's  judgment  against 8021 

III.  Actions  on  joint  and  several  uabilitt. 

severance  on  death  of  one  defendant 758 

consolidation  of  actions  819 

persons  jointly  liable  deemed  one  person  in  action  against  de- 
fendants severally  liable 457 

failure  to  join  persons  jointly  liable  with  defendant  severally 

liable 467 

rolnt-Stock  Asaodatlonfl. 

included  in  term  "  person  '*  in  condemnation  law 8358 

service  of  summons  on  stockholders  by  publication 438,     439 

filing  of  statement  of  names  of  members 1945 

non-joinder  or  misjoinder  of  defendants  in  action  against  per- 
sons engaged  in  transportation • 1946 

proceedings  to  sell,  mortgage  or  lease  real  property*  sm  **  Salb 
OF  Real  Property." 

Joint  Tenants. 

See,  also,  "  Partition." 

separate  action  in  ejectment  by • ••••.  1600 

ouster  to  be  proved  in  ejectment  between  co-tenants. 1516 

action  for  waste  against  co-tenant 1666 

for  proportion  of  profits  against  co-tenant 1666 
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INDBZ. 

term  defined •.«..... 

disobedience  of  inferior  maffistntc,  Judgie  or  officer  jranlthable..  14 

convention  of  judges  to  make  general  nil««  of  practice 17 

power  to  adjourn  term  of  court 81 

vacancy  or  change  in  office  not  to  cause  diKontinnance 2S 

may  tettle  case  or  make  return  after  expiration  of  term 2S 

adjournment  of  term  for  absence 35 

may  change  place  of  holding  court  of  record 40 

may  adjourn  actual  session  to  another  place 41 

not  to  decide  question  not  argued  before  him 46 

disqualification    for   interest    ..« • 46 

by  relationship  to  parties •  • , 46 

judge  oi  appellate  court  not  disqualiiicd  by  being  policyholder 

oi  company • 46 

not  to  be  interested  in  costs •  47.  49 

residence  or  payment  of  taxes  In  town  does  not  disqualify.....'  48 

must  not  practice  in  his  own  court 49 

law  partner  or  clerk  cannot  practice  before  him 49,  50 

not  to  act  as  attorney,  etc.,  m  matter  before  him 50 

not  to  take  fees  for  advice  in  matters  before  him,  etc 51 

continuance  of  special  proceeding  on  death,  etc 52,  53 

of  court  of  record  to  file  certificate  of  age.^ 54 

perrnittinj?  person   to  practice  unlawfully  in  New  York  dty  a 

misdemeanor 0^ 

oaths  and  afRdavits  may  be  taken  before 842 

not  to  be  appointed  referee  except  by  ^consent lCw4 

appointed  referee  bv  consent  to  act  without  cdmpensation 1024 

clerk,  etc.,  of,  not  to  act  as  referee,  etc liT24 

of  court  of  record,  disqualified  as  trial  juror 1Q2H 

mode  of  exercising  authority  to  issue  habeas  corpus 2008 

justices  of  city  court  of  New  York 320 

suspension    from    ofiice    321 

designation   of   chief   justice 8221 

remarks  or  comment?  of  judge,  duly  excepted  to,  shall  be  sub- 
ject of  review 1323a 

definition 120C 

"judgment"   refers  to  judgment  in  civil  action 3343 

"  J udpTinent  creditor  "    defined    334vt 

"  judgment   creditor's   action  "   defined    3343 

classified  as   interlocutory  and  final 1200 

L  RxNDITIOlf    AND    BNTftT. 

1.  General  provisions. 

of  court  k  L  claims 260 

of  appellate  division  on  appeals  frori  court  of  'slaimr...  .     275 

to  be  signed  bv  clerk  and  filed 12Sfi 

clerk  to  keep      judgment  book  " tTSf 

to  be  recorded  in  judgment  book 12nf 

may  be  entered  in  term  or  Tacation 12(K 

application  for,  to  8ing[Ie  judge  in  fint  instsnee I2(n 

order  for,  without  notice  bv  judge  otit  of  court 120S 

leave  to  withdraw  motion  for 771 

fubsequent   apnlication    to  another   judge,   after  refuanl, 

forbidden 77", 

may  be  for  or  against  any  of  parties 12tt 

may  determine  n>hts  of  parties  on  same  side ISf^J 

may  grant  atfirmative  relief  to  defendant   12fV4 

for  or  against   married  women    12»,J' 

on  issue  joined,  plaintiff  may  have  any  relief  consistent 

with    compbint    J2i»T 

rate  of  damages    [  120> 

bears  interest   from  time  of  entry   |   1211 

directinK  sale,   may  direct  delivery  of  possession !!   1675 

on     counterclaim      gng 

affirmative  rein  f  to  <!'ftndnnt  on  counterclaim   ..*...*.*.".*.     501 
amendment,  whc«   agairst  defendant  by  fictitious  name..   1261 


Juovmenta  —  GontlBved. 

I.  Rendition  and  bntsy  —  Continiie<!. 
1-  General  provisions  —  Contmued. 

on  admission  of  part  of  demand Sll 

'  on  frivolous  pleadings  637 

m  acceptance  of  tender 734 

of  offer  to  liquidate  damap^es  conditionally 736 

on  defendant's  offer  to  compromise , . . . .  738 

against  one  or  more  defendants  severally  liable 456,  1205 

in  action  to  enjoin  proceedings  after  verdict,  etc 615 

discharge   from   arrest  for  delay  in   entering CtTJi 

motions    for    judgment   on    pleadings 547 

2L  After  •death  of  party, 

not  to  be  entered  against  party  who  dies  before  verdict . .     765 

on  death  of  party  after  verdict,  etc 763,  1210 

effect  of  entry  after  death 1210 

3.  Interlocutory, 

may  state  substance  of  final  judgment  1281 

may  require  settlement  of  final,  by  court  or  referee   ....  1281 

award  of  costs  in    1231 

motion  for  new  trial  after 1001 

on  decision.  etc.»  in  action  for  divorce 1774 

4.  After  trial  of  issues. 

decision  of  demurrer  to  direct  final  or  intei:locutory 1021 

to  be  entered  in  conformity  to  general  verdict 1189 

after  trial  of  several  issues  of  law  and  fact 1221,  1223 

final,  on  issue  of  law  only 1222,  1228 

after  jury  trial  of  specific  questions  of  fact 1225 

after  reference  to  determine  specific  Questions  of  fact...  1226 

on  trial  of  whole  issue^  by  court  or  reierec ^ 1228 

motion  for  final,  on   interlocutory  judgment  entered  on 

decision  or  report   1230 

motion  for,  on  special  verdict. .  .^ 1233 

on  verdict  subiect  to  opinion  of  court 1234 

on  setting  aside  verdict  subject  to  opinion  of  court IIR.'S 

interest  from  rendition  of  verdict,  etc..  to  be  included...  1235 
on  motion   for  new  trial  to  appellate  division  in  first  in* 

stance.  .  .  . « 1227 

final,  by  anoetlate  division  on  affirmance  of  interlocutory.  1224 

of  appellate  division  or  general  term  on  appeal 1317 

on  determination  of  appeal  by  court  of  appeals 1337 

on  appeal  from  inferior  to  supreme  court 1845 

0L  In  speciHe  actions  and  proceedings. 

in  action  to  annul  corporation  1801 

Arf>itrtttion. 

submission  may  stipulate  for  entry  on  award 2366 

entry  on  award  2378 

on  death  of  party  after  award. 2.^81' 

in  what  county  to  be  entered 236f. 

^f9iiiof*s  action  against  heirs,  etc. 

to  direct  collection   from  realty  not  aliened  by   de« 
fendant. 1862 

Oivorcc. 

entry  of  interlocutory  judgment  1774 

final  judgment  aiter  luree  months ITT-J 

Power, 

interlocutory,  tor  admeasurement  by  referee  or  com- 
missioners     --.••  1607 

final  -a  1512 
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INDEX. 

Jndvmenta  —  Continued. 

I.  Renditiok  and  entry  —  Continued. 

'      6.  In  specific  actions  and  proceedings  —  Continued. 

Executors  and  administrators. 

may  b«  entered  against  all  as  if  all  had  appeared....  1817 
to  state  whether  awarded  personally  or  in  representa- 
tive capacity 1815 

for  costs 1835 

on  reference  of  disputed  claim  against  decedent's  es- 
tates  2718 

Foreclosure.  ^ 

final,  on  foreclosure  of  mortgage  of  realty 1626,  1627 

of  lien  upon  chattel 1788 

Joint  debtors. 

when  all  not  served 1932,  1933 

in   action  to   charge  joint   debtor   not   summoned  in 
previous  suit. 1941 

Mandamus. 

final  order  in  mandamus  may  be  entered  aa 2063 

Matrimonial  actions. 

to  be  rendered  only  b:^  court 1229 

in  divorce  and  separation 1771 

for  alimony  in  action  of  divorce 1759 

annulling  and  modifying  alimony,  etc.,  awarded  by..  1771 

for  costs  in  action  for  divorce  or  separation 1769 

for  education  and  maintenance  of  children  in  action 

•        of  divorce 1759 

of  divorce  against  husband  does  not  affect  wife's  in- 
choate right  of  dower 1759 

Nnisence. 

final,  for  plaintiff  In  action  for  nuisance • 1661 

Partition. 

interlocutory 1546 

final  of  partition  on  report  of  commissionerf 1KS7 

to  direct  delivery  of  possession 1558 

final  confirming  sale 1577,  1578 

to  be  entered  in  county  where  property  situated 1677 

may  be  recorded  in  each  county  wnere  lands  are. . . .  1595 

Quo  warranto, 

of  ouster  from  office. ..•• 1966 

.  Replevin. 

final,  when  distinct  chattels  awarded  to  different  par^ 

ties. 1728 

r  final.  .      1730 

in  justice's  court   • • 2931 

9k  In  Justice^  courts. 

when  to  be  rendered  and  entered 3015 

of  nonsuit •....•.••  3013 

upon  counterclaim  in  justice's  court .••• 2949 

upon  verdict  or  decision 8014 

on  remission  of  part  of  verdict  or  decision 3016 

rendiUoa  and  entry  against  joint  debtors •••.«••• 
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IL  By  default.  « 

without  application  to  court  in  actions  on  contract,  etc 420 

when  notice  of  sum  demanded  not  served  with  summons 419 

when  complaint  not  served  with  summons 419 

when  clerk  may  enter  1212 

on  veribed  complaint  , 1213 

on  unverified  complaint  1213 

proof  of  loss  of  instrument  and  contents :  1213 

when  plaintiff  must  apply  to  court 1212,  1214 

proceedings  on  application  to  court 1215 

application,  on  service  by  publication 1216 

for  money  only,  to  be  entered  on  service  by  publication  only 

when  attachment  issued   1217 

papers  to  b|^  filed  on  entry  on  summons  by  publication 1217 

when  to  be  entered  against  infant  defendant 1218 

notice  to  defendant  of  application  for  judgment 1210 

on  failure  to  reply  to  counterclaim 515 

on  default  of  answer,  judgment  not   to  exceed  demand   for 

relief 1207 

ascertaining  damages  on  application  for 1215,  1216 

in  replevin 1729 

notice  to  defendant  of  assessment  of  damages 1219 

demand  of  notice  of  assessment  of  damages 1219 

in  matrimonial  action,  to  be  rendered  only  by  court...  1229,  1753 

1774 
when  defendant  served  by  publication,  etc.,  may  defend  after 

final  judgment 445 

relief  against  default  within  one  year 724 

III.  Bt  confession. 

jurisdiction  of  N.  Y.  city  court  to  enter... ....••  815 

of  Alban]r  city  court 8224 

of  Troy  justice's  couit 8225 

when  judgment  may  be  confessed 1273 

married  woman  mav  confess 1273 

verified  statement  for  1274 

statement  may  be  filed 1275 

on  ftling,  judgment  to  be  entered 1275 

costs  and  disbursements  on 1275 

not  to  be  entered  after  defendant's  death 1275 

judgment-roll 1276 

docketing  and  enforcing 1276 

execution  when  debt  not  all  due 1277 

successive  executions  as  debt  falls  due 1277 

by  one  of  several  joint  debtors 1278 

Jn  sustice'c  court, 

jurisdiction  of  justice  to  render 2864 

entry. 3010 

mode  of  confessing 3011 

when  judgment  voiv'   8012 

rV.  JUDGMBNT-KOLL. 

destruction  of  judgment-rolls  not  authorized 21 

not  a  lien  until  roll  filed 1250 

cannot  be  enforced  until  roll  is  filed 1280 

to  be  filed 1237 

of  what  roll  consists   1237 

decision  or  report  ot   referee  turms  part 1022 

on  entry   by  uetault    1:237 

by  wiiom  prepared 1238 

indorsement  of  time  of  tiling  12iiU 

bow  indorsed,  on  entry  attcr  death   1210 
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Iwdarmenta  —  Continued. 

IV.  Judgment-roll — Continued.  * 

admission  of  counterclaim,  part  of • 513 

order  substituting  successor  of  officer  or  trustee  to  be  annexed.  T66 

memorandum  of  tender  and  acceptance  to  be  annexed 734 

exceptions  to  decision  or  report  to  be  annexed 994 

final  order  in  condemnation  proceeding  to  be  attached 3373 

on  award  in  arbitration 2879 

on  confession 1276 

on  submission  of  controversy 1281 

on  final  order  in  mandamus 20S2 

replevin   papers  to  form  part  of : 1717 

on  affirmance  by  ap|>enate  division 1364 

on  appeal  from  justice  of  peace 3061 

copy  to  be  filed  with  secretary  of  state  in  actios  to  annul  cor- 
poration  *..... 1803 

in  action  to  vacate  letters  patent 1959 

V.  Docketing. 

sections   1245-1270  apply  only- to  judgments  for  money....   1272 

docket    books    to    be    kept 1245 

mode  of 124« 

current  docket  books  in  New  York  county 124.>a 

clerk    to    furnish    transcript 1247 

filing  and  docketing  transcripts 1247 

penalty  and  damages  for  clerk's  neglect 1248 

dockets  open  to  search  and  examination 1249 

not  a  lien  until  docketed 1250 

amendment > 1269 

power  of  courts  over  docket 1209 

court  may  direct  docket  nunc  tro  tunc 1269 

return  of  execution  unsatisfied  to  be  entered 1265 

entry  to  preserve  lien  for  purpose  of  contribution  after  sale 

on  execution 1486 

eancelling  or  correcting  docket  on  reversal  or  modification  on 

appeal 1321 

by  court  of  appeals 1322 

of  judgment  by  conf essfon  1276 

of  compensation  and  costs  awarded  in  condemnation  proceed- 
ings  8373 

of  decrees  for  monesr  by  surrogate's  court 2553 

of  award  in  arbitration 2379 

of  final  order  on   mandamus 2082 

of  fine  imposed  by  judgment  of  ouster  from  office lOr'6 

of  judgment  charging  joint  debtor  not  summoned  in  previous 

suit 1941 

of  interlocutory  judgment  of  divorce  awarding  costs 1174 

against  joint  debtors  when  all  not  served 1936 

separate   dockets    when    judgment    awarded    against   executor, 

etc.,  personally  and  as  representative 1816 

final  judgment  in  replevin 1730 

in  justice*-  court    ,* 2931 

ik^  orders  to  enforce  fines  of  jurors  in  New  York  cottnty 1117 

unpaid  jury  fines  in  Rinprs  county 1166 

Judgment  of  court  of  claims. JJQ 

y'  Transcripts  of  justices'  judgments, 

justice  may  give  transcript  after  expiration  of  terra....  8028 

transcript  after  death,  etc.,  of  justice 3146 

may  be  docketed  within  six  years.. 3017 

in  action  for  chattel 3019 

against  joint  debtors 3021 

in  another   county 3022 

fcreclosing  niechp~ics'  liens  in  courts  not  of  record 3410 

ot  Albany   city    court , 

of  Troy  justice's  court , 

i:£.s.4 
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VI.   LlBN. 

of  judgilitAf  of  court  of  claims  on  real  property  2d0 

no  lien  imtil  roll  filed   1250 

!  jiti]  docketed   1250 

OA  interest  in  real  estate  under  executory  contract 1253 

against  defendant   by  fictitious  name   1251 

jMdgmcm:  entered  after  death  not  a  lien  on  realty 1210 

ev«li88e^money  mortgage  ranks  prior  to  judgment 1254 
lOfc  .  after-acquired   property 1251 

continues  for  ten  years  only 1251 

time  of  stay  not  part  of  ten  years 1255 

acquired  by  levy  after  ten  years 1252 

continues  three  and  a  half  years  after  letters  on  estate  of  de- 
ceased debtor 1380 

preserving  lien  for  purpose  of  contribution  after  sale  on  execu- 
tion    1485 

when  joint  debtor  not  summoned ^ 1936 

of  final  judgment  in  replevin 1730 

order  suspending  on  appeal 1250 

operates   from   entry  on  docket 1257 

in  counties  where  transcript  filed 1258 

restoration  on  affirmance  or  dismissal  of  appeal. 1259 

cancellation  on   filing  of   satisfaction-piece 1260 

not  affected  by  cancellation  after  discharge  in  bankruptcy. . .  1268 
after  reversal  or  modification  and  pending  appeal  to  court  of 

appeals.  . ^ 1321 

docketed  against  decedent,   entitled  to  preference 2719 

against  executor,  etc.,  does  not  bind  decedent's  realty  unless 

expressly   charged 1823 

against    executor,    etc.,    after    removal   does    not    bind    estate 

or  successor.   . 1830 

preference   in    creditor's    action    on   realty   not   aliened   over 

individual  debt. 1852 

In  creditor's  action,   no   lien   on   realty  aliened   before  notice 

of  lis  pendens  or  judgment 1858 

not  affected  by  order  exempting  insolvent  debtor  from  arrest 

or   imprisonment 2198 

of  judgment  of  justice's  court 3017 

VII.  Defects   and   ikreculaeities.  . 

defects  cured  by  judgment  on  verdict,  etc 721 

informalities   in   entering,  and  in  roll  cured  by  judgment  on 

verdict,   etc .•  .• ^2^ 

referee's  omission  to  take  oath  docs  not  vitiate t2\ 

amendment,  when  against  defendant  by  fictitious  name   1251 

VIII.  Vacatiwg  and  setting  aside. 

in   city  court  of  New   York 319b 

in    court   of    claims *"** 

extension  of  time  of  heir,  etc.,  of  deceased  party,  to  move...      «oo 

for  error  at  interlocutory  reference  or  inquisition 1232 

motion  for  irregularity  to  be  made  within  one  year 1282 

notion  for  error  in  f^ct  to  be  made  v/ithin  two  years 1290 

by  party.  . ■  ■  • 1283 

alter  party's  death   1^84 

by  person   not  a  party •  1285 

by  one  of  several  parties 1286 

notice  of  motion 1287 

notice  to  grantees  of  property  affected 12^ 

service  of  notice • • 1289 

exceptions  for  disability   1^1 

restitution 1292 

modification  of,  for  dower,  when  rental  value  changes 1614 

revoking  judgment  of  separation,  on  reconciliation .•••  1767 
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IX.    RXSTITUTXON  ON  KEVSKSAX.  OR  VACATXIIC 

when    defendant    served   by   publication    defends   after   final 

judgment. 448 

on  granting  new  trial 1005 

when  vacated  or  set  aside •■...  1282 

on  reversal  or  modification  on  appeal 1323 

interest  on  judgment   of  restitution 1211 

when  property  sold   ..'. 1323 

does  not  affect  title  to  property  sold 445,  1323 

recovery  of  purchase  money  on  eviction  of  purchaser  under 
sale  on  execution  1470 

X.  Assignment. 

ma^  be  assigned 1912 

assignor  must  acknowledge  assignment....^ 1262 

on  vacating  or  reversal,  carries  cause  of  action  only  when 

assignable  before  judgment 1912 

mav  be   filed   1270 

to  be  noted  on  docket  when  filed 1270 

receiver,  etc,  may  file  notice  of  appointment  and  ownership. .  1263 

assignee  for  benefit  of  creditors  may  file  notice 1268 

U*   BVFOaCEMKNT. 

stay   pending  appeal  or  new  trial,   see   "Appeals;  "   *'  New 

Triau" 
not  to  be  stayed  on  appeal  for  more  than  thirty  days  without 

security 1351 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance    1323 

for  money  on  contract,  not  to  be  enforced  by  imprisonment..       16 

when  enforceable  by  execution   1240 

execution  on  judgment  of  court  of  claims 269 

on  decree  for  mone)r  by  surrogate's  court 2354 

when  enforceable  only  against  attached  property 707,     708 

by  punishment  for  contempt 1241 

how  real  jiroperty  sold  under  direction  of   1242 

sale  to  be  by  auction  and  in  daytime 139-1 

conveyance  on  sale  under,  to  state  person  whose  interest  is 

sold 1244 

lev^  on  real  property  after  ten  years 1252 

notice  of  levy  on  real  property  to  be  recorded  and  indexed. .   1252 

appointment  of  referee  to  do  act 1230 

of  receiver  by  or  after 713 

*»f  judgment  for  necessaries,  etc.,  against  earnings,  trust  in> 

cume,   etc 11391 

of  judgment  on  award  in  arbitration 2380 

of  affirmance  or  modification  on  appeal 1319 

against    executor,    when    to   be  enforced   against  decedent's 

property * 1814 

Of  justicesi'  courts, 

issuing  execution.  . • • 8017 

against  person • 3018 

on  judgment  against  joint  debtors 3020 

not  affected   by  discharge  from  imprisonment  on  execu- 
Uon 3087 

XII.  Contribution  between  debtors. 

enforcing  bv  onRinal  judgment  after  sale  on  execution 1484 

preserving  lien   of  original  judgment   for  purpose  of  contri> 

bution 1485 

entry  on  docket  to  preserve  lien  of  original  judgment. .......  1486 

XIII.  Satisfaction. 

presumption    of    satisfaction oJq  loiJ 

on   composition   by   one   joint   debtor ....194.",  1944 

on   rt«Uini.tion   by   creditor   of   realty  sold  on  execution V. 

by    deposit IJj^Jj 

by  attoniey    ir.    fact i^ow 

128«  _— 
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Jvdvmenta  —  Contlmied. 

XIII.  Satistactiok  —  Continued. 

by  assignee ••••• 120Q 

by  attorney  in  action 1200 

revocation  of  authority  of  attorney 1200 

aatisfaction-piece  to  be  executed  by  party  or   hit  executor, 

etc    1260,  12fil 

to  be  acknowledged   1200 

entry  of  satisfaction  by  execution ^2f^ 

certffied  copy  execution  and  return  satisfied  may  be  filed li?*?fl 

dockets  of  transcripts  to  be  satisfied  on  certificate  of  clerk. .  1267 

XIV.    CANCELXJiTION  ;   DISCHARGE. 

cancellation  upon  dischar^  of  insolvent  debtor 2182 

discharge  after  adjudication  in  bankruptcy 12(^8 

notice  of  application  to  cancel  against  bankrupt 1268 

XV.  Effect;  conclusiveness. 

of  court  of  claims  k  bar 269 

of  dismissal  not  a  bar  unless  on  merits 1200 

collusive,  not  a  bar  to  action  for  penalty  or  forfeiture 1806 

against  heir  or  devisee,  bars  action  against  executor,  etc 1821 

an  ejectment,  conclusive  as  to  parties  and  privies 1.524 

conclusive  effect  in  action  to  annul  marriage 1754  • 

effect  of  judgment  against  officer  of  unincorporated  associa- 

tion 1021 

on  award  in  arbitration  2380 

against  executor,  etc,  not  evidence  of  assets 1824 

on  eviction  of  purchaser  at  execution  sale,  remains  in  force. .  1480 

foreign  judgment  does  not  affect  right  of  arrest 552 

right  of  arrest  for  fraud  not  affected  by  judgment  for  price, 

etc 552 

against  sheriff  for  escape,  evidence  of  damages  in  action  on 

bond  for  jail  liberties 166 

XVI.  Actions  on. 

limited  to  twenty  years • •     876 

adverse  possession  under  360 

limitation  of  action  on,  of  court  not  of  record 882 

when   cause  of  action  on  judgment  of  court  not  of   record 

accrues 882 

when  action  may  be  brought  on  judgment 1018 

when  proof  of  jurisdiction  necessary 582 

how  pleaded , 582 

proof  of  jurisdiction   and  judgment   of  justice  of  peac::  of 

another  state 048051 

In  justice's  court. 

i'urisdiction  over  action  on 2862 
low  proved 3155 

action  on  justice's  judgment  against  joint  debtors 3021 

costs 3154 

Jmdffment  Credltora. 

action  by,  for  sequestration  and  distribution  of  corporate  prop* 

erty 1784 

to  enforce  judgment  for  necessaries,  etc.,  against  earnings, 

trust  income,  etc 1301 

•*  judgment  creditor's  action  "  defined   8343 

•*  judgment  creditor  "   defined    3843 

action   to   discover  and   apply   property,    sec   **  Ceeditors'   Ac- 


tions." 


action  by,  to  charge  property  of  joint  debtors  not  summoped, 
see  "Joint  Debtors." 
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JndKnuent  Debtora. 

discharge  of,  from  arrest  or  imprifonnifnt, 
"  Insolvsnt  Debtors." 

Judicial  Departments* 

designated. • •••••••••••••••••«•••.•  219 

Jnriffdletlon. 

and  powers  of  courts  continued • 4 

of  court  of  claims 264 

of  appellate  division  on  appeals  from  orders  and  judgments  of 

court  of  claims , 275 

of  city  court  of  New  York 815|  S16 

over  actions  for  services,  assaulti^  ctc.»  on  vessels. .....  31T 

no  admiralty  '  or  maritime  jurisdictioa 317 

cannot  naturalise  an  alien 81S 

of  county  court    340 

co-extensive  with  supreme  court 348 

power  to  remit  fines  and  penalties SStO,  851 

of  surrogate,  general '. 2472 

to  be  presumed 2473 

not  lost  by  defect  in  record 2474 

effect  of  exercise  of 2475 

as  against  surrogates  of  other  oonndca 2476 

concurrent  of  two  or  mora  surrogates 2477 

of  justice  of  tbe  peace  must  be  expressly  conferred 2861 

general,   civil ^ 2862 

cases   excepted   from   civil 2863 

residental  requirements. 2869 

residence  of  corporation  for  purpose  of 2860,  2879-2881 

ouster  of  jurisdiction  on 'answer  of  title  to  realty...  2851-295$ 

of  Hudson  mavor's  court 3106 

of  Utica  recorder's  court 3196 

of  Oswego  recorder's  court 3196 

of  city  court  of  Yonkers..* 3203.  32QI 

of  Albany  city  court 3223.  3224 

of  Troy  justice's  court 3223,  3224 

of  Rocnestcr  municipal  court 8227 

provisional  remedy  gives  jurisdiction  of  action 416 

demurrer  to  complaint  for  lack  of. 488 

to  counterclaim  for  lack  of 495 

lack  of,  not  waived  by  failure  to  plead 499 

does  not  avoid  undertaking  on  attachment 642 

when  proof  required,  on  plea  of  judgment 532 

proof  of  jurisdiction  of  justice  of  peace  of  adjoining  state.  948.  950 

in   replevin  acquired  by  seizure  before  service  of  suomions....  1693 

residence,  etc.,  required  in  action  for  divorce 1756 

in  action  for  separation . . . .  .^ 1763 

of  actions  aj^ainst   foreign^  corporations 17W* 

by  non-resident  against  foreign  corporation 17**^ 

by   one   foreij?n   corporation   against    another 17ftft 

of  proceedings  to  discharge  insolvent  debtors  from  debts. 2l5rt 

of  summary  proceedings  to  recover  possession  of  real  property..  2234 
over  custody  of  persons  and  care  of  property  of  Idiots,  lunatics 

and  habitual  drunkards 2320 

JTary  and  Jurors. 

trial  juror"   equivalent   to    "petit  juror".* • 8343 

trial   jury'*   equivalent   to   "petit   jury" ..•••• 3343 

"notify"    equivalent   to   "summons" 8343 

lury  oi   part   aliens   abolished ••«..  1190 

jurors  in  criminal  cases 8350 

panels  may   be  ordered  to  be  destroyed ••••••••••..  21 

misconduct  of  juror  a  contempt .•••••«•••;••••••««•••  U 
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Jwry  anil  Jnrors  —  Continued. 

forfeiture  and  danubgu  for  tekiag  pit  or  brtt»e. ••••• •!  119S 

for  pwiking  gift  or  bribe  to  laror 1194 

how  procured,  on  commission  for  appointment  of  coounittee  of 

/      incompetent.  .  . 2330 

bow  summoned  on  writ  of  assessment  of  damages. 2109 

summoning   and    impanelling    in    summary   proceedings    to   re- 
cover possession  of  land 2247 

to  be  sworn  and  summoned  on  writ  of  assessment  of  damages.  .2110 

sheriff,  etc..  to  keep  jury  in  special  proceeding 1190 

fine   for  misconduct  of  officer  attending  jury  in   special   pro- 
ceeding    11 06 

cxcltxsion   from   conrtroom   during  argument  of  nonsuit 1 100 

X*   QUALtrXCATlONS;    SELECTION    AND    ATTBWDAMCB    OT    TRIAL    JUKORB 
ELSEWHERE  TRAM   IN    NEW  TORX  AND   KXNG6   COUNTIES. 

1.  Qualifications. 

qnalifieations • 1027 

by  possession  of  real  estate  under  executory  con- 
tract   1028 

certain  public  officers  disqualified. 1029 

exemptions  from  service  1030 

evidence  of  exemption   » 1031 

exemption  for  actual  service  in  New  York  county.. 1084 

disqualified   and   exempt  persons  to   be  discharged   from 

service 1032 

when  excused  from  serving 1033 

application  of  sections  1027-1033 1034 

8.  Preparation  of  lists;  drawing;  notification. 

supervisor,  town  clerk  and  assessor  to  make  jury  list....  1035 

names  to  be  taken  from  assessment-roll 1036 

duplicate  lists  to  be  filed  with  countv  and  town  clerks. .  1037 

county  clerk  to  make  and  deposit  ballots 1038 

old  ballots  to  be  destroyed 1039 

notice  to  town  officers  to  transmit  jury  list 1030 

to  aervt  for  three  years. 1040 

preparation  of  jury  list  in  cities 1041 

number   of  jurors  to   be  drawn   for  each  jury   term   of 

courts  of  record 1042 

when  drawing  to  take  place 1042 

drawing  and  notification  of,  in  county  court 357 

drawing  of,  for  adjourned  term  of  court 84 

notice  of  drawin?   1043 

sheriff  and  county  judge  to  attend  drawing 1044 

sheriff  or  countv  judge  not  appearing,  to  be  again  notified.  1045 

officers  required  to  be  present  at  drawing 1046 

method  of  drawing   1047 

minute  of  drawing  to  be  made 104  7 

list  of  persons  drawn  to  be  delivered  to  sheriff 1047 

sheriff  to  notify  jurors  and  make  return 104S 

list  of  jurors  drawn  to  be  furnished  to  applicants 1049 

names  of  jurors  who  have  served  to  be  kept  in  separate 

box 1050 

not  appearing  to  be  returned  to  ballot-box 1050 

drawing  to  be  from  second  box  when  first  exhausted. . . .  1051 

third  jury  box  to  be  kept 1052 

names  to  be  deposited  in  third  box 1053 

court  may  direct  drawing  from  third  box  to  fill  panel...  1054 

•                    notification  of  jurors  drawn  by  order  of  court 1055 

justice    of    supreme    court    or    county    judge    may    order 

additional   iurors  drawn    1056 

order  for  additional  jurors  to  be  filed  with  county  clerk. .  1067 
supreme  or  county  court  may  order  clerk  to  draw  addi- 
tional jurors 1058 

attendance  of  panels  in  Albany  county 1068 

drawing  of  additional  jurors .....••• 1068 
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I.  Qualifications;  sblection,  btc — Continued. 

2.  Preparation  of  lists;  drawing;  nofiftcaHoH «— Continued. 

notification  of  additional  jurors 

county  court  may  designate  days  of  attendance  of  jurors.  1000 
deputy  county  clerk  possesses  powers  of  clerk  when  ab- 
sent   1061 

sections  1036-1061  not  applicable  to  New  York  or  Kings.  1062 

8.  Fines  for  non-attendance, 

amount.  .  .* • 1072 

imposition  of  fine  when  juror  personally  notified 1073 

order  to  show  cause  when  juror  not  personally  notified..  1073 

may  be  made  returnable  at  county  court 1074 

clerk  to  deliver  certified  copy  of  order  to  sheriff 1075 

hearing  upon  order  to  show  cause 1076 

discontinuance    when   death,    insanity   or    remoyal    from 

county  shown 1077 

discontinuance  of  proceeding  on  satisfactory  excuse 1077 

sections  1072-1077  not  applicable  to  New  York  or  Kings.  1078 

II.  Qualification »;  selection  and  attbndancs  of  tkial  juKoa& 

IN    NEW   YORK   COUNTY. 

penalty  for  false  certificate  by  physician 1120 

for  refusal  of  information  to  commissioner 1121 

bribery  of  officer,  etc.,  a  misdemeanor 1122 

acceptance   of    bribe   a    misdemeanor 112S 

concealment  of  offer  to  take  bribe  a  misdemeanor 1124 

false  bwearing  perjury   1125 

1.  Qualifications;  exemptions;  excuses. 

qualifications 1029,  1079 

resident  defined 1060 

persons  exempt  from  service 1061 

proof  of  right  to  exemption 1068 

military  officers  to   certify  to  commissioner  persons  per- 
forming military  duty    1083 

discharge   for  actual   service 1084 

when  excused  after  actual  service 1064 

temporarily   excusing   from   attendance 1066 

when  and  how  juror  excused 1080 

applying  to  be  excused  must  produce  notice  to  attend . . .  1087 

service  in  court  not  of  record  as  excuse 1088 

claims  for  exemption  to  be  heard  by  commissioner.  1(^,  1004 

2.  Commissioner  of  jurors. 

powers  and  duties   • 1090 

to  hear  and  determine  claims  for  exemption 1(^,  1094 

may  appoint  assistants,  etc 1091 

to  designate  assistants  to  attend  drawing 1091 

and  assistants  may  administer  oaths 1001 

public  officers  to  aid 1092 

office  and  rooms   1093 

to  select  trial   jurors 1090 

to  prepare  jury  lists 1094 

f  clerk  to  certify  attendance,  excuses,  fines,  etc 1089 

to  receive  fines • 1118 

accounts  of  commissioner • ••••••.....  1118 

3.  Jury  lists;  drawing;  attendance. 

jury   year    1064 

length  of  jury   service  required 1084 

preparation    of   jury   lists    l!)94 

voters   and    non-voi<*rs'    lists    1094 

notice  to  testify  to  juror's  liability  to  serve 1005 
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II.  QvAUFXCATioNs;  SKLBCTioN,  ETC. —  Continued. 

8.  Jury  lists;  drawing;  attendance  —  Condnued. 

penalty  for  disobedience  to  notice  to  testify  to  juror's  Ua* 

bility  to  serve  1005 

lists  to  be  returned  to  county  clerk 1096 

correction  of  jury  lists 1096 

ballots  to  be  prepared  by  commissioner  of  jurors 1097 

supplemental  lists 1097 

number  of  jurors  for  each  term 1098 

when  jurors  to  be  drawn 1090 

what  officers  to  attend  drawing 1099 

notice  of  drawing   . . . .  ^ 1100 

adjournment  of  drawing  for  failure  of  officer  to  appear..  1101 

when  drawn  on  adjourned  day 1102 

mode  of  drawing 1103 

minute  of  drawing t 1108 

drawing  for  term  consisting  of  two  or  more  parts 1104 

commissioner  may  issue  notice  of  drawing  to  jurors....  1105 
copy  of  minute  of  drawing  to  be  delivered  to  commis- 
sioner  1106 

notice  to  attend  trial  term 1106 

service  of  notice  to  attend  trial  term 1106 

commissioner  to  make  return  of  notice  to  attend 1106 

clerk  to  certify  to  aldermen   failure  to  personally  serve 

less  than  majority  of  panel 1107 

sheriff  not  entitled  to  fees  for  notifiring  jurors  when  less 

than  majority  personally  served 1107 

order  for  new  panel  during  term 1108 

drawing  of  new  panel  ordered  during  term 1106 

notice  to  attend  to  jurors  drawn  during  term 1106 

4.  Imposition  and  collection  of  £nes. 

fine  for   non-attendance   • • 1100 

remission  of  fine   1109 

may  be  arrested  and  compelled  to  serve 1110 

remitting  and  enforcing  nnes 1113 

order  to  show  cause  why  fine  should  not  be  enforced...  1118 

service  of  order  to  show  cause 1118 

hearing  and  determination  on  order  to  show  cause 1113 

appeal  from  order  enforcing  pajrment  of  fine 1113 

orders  to  enforce  fines  to  be  docketed  as  judgments 1117 

lien  on  real  property  of  orders  to  enforce  fines 1117 

execution  on  order  enforcing  fine 1117 

satisfaction  of  order  enforcing  fine 1117 

commitment   for  non-payment  of  fine..... 1117 

fine  to  be  paid  to  commissioner 1118 

corporation  counsel   to  prosecute  proceeding^  to   enforce 

fines 1110 

actions  for  penalties  to  be  brought  in  name  of  city 1119 

compromise  and  discontinuance  of  actions  for  penalties.  1110 
report  of  corporation  counsel 1119 

5.  For  municipal  courts, 

how  selected 1110 

fine  for  non-attendance    1111 

iL  For  sheriff's  jury, 

drawing 1112 

how  selected 1112 

division  into  panels   1112 
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jr«atlee  of  the  Pemce  and  his  Conrt  —  CoAtlttii«4* 

I.  PoWB&s  AND  DUTIES  —  Continued. 

costs  upon  transfer  of  action  to  another  justice ^g 

newgrd  to  constable  forbidden 31JJ 

ndt  to  be  interested  in  litigation 3137 

inducements  for  business  prohibited 313( 

misdemeanor  to  violate  i>rovisions S^m 

forfeitur  ^  of  office  for  violatton  of  law. ..,.«..«.. .*.  - .  8138 

purchase  of   claim  .or   interest  in   action  by   justice   or   con- 

stable  a  Jefcnce  ' ; 313B 

*ailure  to  pay  over  maney  a  miademeaaor 2153 

forfeiture  of^  office  for  failure  to  pay  over  money 8153 

II.  Makdates  op  jusncB. 

general  requisites ••.,.,.... ^^ 

containing  blanks  are  void # 3135 

constable  to  execute  in  person 3157 

authorization  to  private  person  to  execute 8156 

sheriff  to  execute  in  case  of  resistance 3158 

III.  Books  and  VArns  of  jcsttce. 

docket  book « •.*••• 3140 

entries  to  be  made  in  docket  book r 3140,  3141 

index  to  docket  book t 3142 

papers  to   be  filed  and  preserved 3134.  3143 

to  deposit  books  with  town  or  city  clerk  on  removal 3144 

certifacatc  to  docket  book  deposited  with  town  or  city  clerk. .  3145 
town  or  city  clerk  to  demand  books  or  papers  upon  expira- 
tion of  term 3148 

tianscript  of  Judgment  after  death,  etc 3146 

compeilmg  delivery  of  books  or  papers  to  town  or  city  clerk.  8147 

entries  in  docket  book  presumptive  evidence 3148 

in  case  of  death  or  absence,  proceedings  may  be  proved  by 

CI  ijinal  minutes  or  sworn  coi  y 5M0 

transcript  from  docket  book,  subscribed  and  authenticated,  is 

evidence    ,♦     839 

docket  book   and  certified  transcrij.t  are  cvidi-nce   in  justice's 
court 838 

IV.   PVNISBMBMT   OF    CaiMINAI.  COUTmUWTB. 

power  to  punish   2870 

fine  and  commitment , 2871 

offender  to  be  heard 2872 

warrant  to  bring  offender  before  court 2HT2 

record  of  eonviction  287.*? 

requitfles  of  eommitneflt  2874 

fine  to  be  paid  to  overseer  of  poor 2875 

V.  JCUfiDZCTION. 

.  must  be  expressly-  conferred , 2861 

^  general  eivil  jurndietion   , 2862 

easea  exeluded  from  , 2863 

may  render  judgment  by  confession 2864 

/  aetiOfM  by  or  against  corporations 2865 

'  town  or  county  officers 2865 

by  executors,  ndmtnistrators  and  trustees 2865 

hr  receivers  in   sunplementary  proceedings 28<S) 

how  affeoted  by  residence  of  parties 28^ 

rasidence  of  corporation    9860,  2879 

of  railroad  corporation    S809,  2880 

•f  express  companies   9IB68>  2881 

M  suaimary  proeeedinRs  to  dispossess 2234 

^laoocitiaiiaiica  -when  accounts  exceed  $465 2960 

oi,4M  answer  of  title  to  real  property.. Mn*2868 
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ilustlce  of  tk«  F*«««  «md  lila  C*iurt  ••  €>»Bt1ii«e#. 

VI.  Summons.  ^^ 

action  commenced  by  service  of  summons  or  appearance ....   2876 

contents  of  summons    2877 

when  returnable    2877 

when  accompanied  by  order  of  arrest 2877 

time  and  manner  of  service   2878 

service   on  corporation 287» 

on  non-resident  partnership,  etc. 287i» 

on  railroad  corporation   2S8i).  28H2 

on  express,  insurance  and  telegraph  companies . .   2881 ,  2882 

dtsiflnatioa  of  unknown  defendants 288  i 

return - ^^ » 

second   and  third   summons 288:{ 

relation  back  of  second  and  third  summons 28M3 

service  on  defendant  with  warrant  of  attachment 2010 

VII.    AVFVAaANCB   07   FARTIBS. 

to  wait  one  hour  for  appearances 2803 

may  be  in  person  or  by  attorney   2880 

appointment  of  guardian  ad  litem  for  infant  plaintiff 2887 

proof   of   attorney's   authority 2800 

plaintiff  must  prove  case  except  where  a  verified  complaint 

U  served 2891 

effect  of  failure  of  defendant  to  appaar 2988 

\.  constable  and  law  partner  of  justice  not  to  act  as  attorney . .  2888 

VnL  OXDZt   OF  AKRE8T. 

grounds  for  granting  order •«••«••••••  2SB4 

not  to  be  granted  against  female.. •••••«••••••••  ••«.»••••■.  t&M 

in  what  actions  order  may  be  grantea «••.••.•••.••...  289,1 

sufficiency  of  papers ••••••«••• 2806 

plaintiffs  undertaking  on   •••• • 2896 

contents  of  order ••••• • 2897 

execution  of  order •••..  2898 

constable's  return • 2899 

when  summons  accompanied  by  order  returnable.  ••••  • 2877 

plaintiff  must  appear  when  notified • • 289& 

defendant  to  be  kept  In  custody., , 2900 

motion  to  discharge  from  arrest ••, •.,..• 2901 

effect  of  order  discharging , 2902 

discharge  of  defendant  on  adjournment  by  plalnflff 2964 

privilege  from  arrest  not  abridged  or  affected 2904 

proof   of  extrinsic  facts  necessary  in  actions  for  misappro- 
priating funds. •..• .••.« 2903 

tX.  An-ACfiMSNT  OP  FtOPZRTY. 

in  what  actions  warrant  may  be  granted. ••• 2905 

affidavit  on  application  ....• ••• , 2900 

grounds  for  issuing 2906 

warrant  to  be  issued  with  summons 3907 

form  and  contents  of  warrant 2907 

plaintili's  undertaking 2t'0S 

execution  of  warrant 2000 

aale  of  perishable  property   :^ji.'U 

service  of  summons  and  warrant  on  defendant    201U 

nndcrtaking  by  defendant 'iOll 

redelivery  to  defendant  291t 

elatm  br  third  person   2912 

bond  of  claimant  and  delivery  thereon 2912 

Judgment  in  action  on  bond  of  claimant 2913 

action  by  defendant  on  claimant's  bond 2914 

return  of  warrant  2915 

notion  to  vacate  or  modifv  warrant • 2916 

to  increase  plaintiflF's  securitv 2916 

effect  of  tracating  warrant  on  liirf«dletion WIT 

proceedings  when  summons  not  oersonallv  served 2919 

effect  of  Judgement  when  summons  not  personally  served 8M8 

txecutlon  on  Judgment  when  summons  not  «>ersonany  aerred.  ans 
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X«   RXPLKVXN. 

jurisdiction  of  action ••••••••••••••••••••••«•••••••< 

when  action  may  be  brought • ••••••••  2919 

requisition  to  isttie  concurrently  with  tummons 2920 

affidavit  and  undertaking 2920 

requisition i 2921 

execution  of  requisition 2922 

service  of  summons,  affidavit  and  requisition  on  defendant...  2922 

return  of  constable  2923 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking.  2924 

proceedings  by  defendant  to  reclaim  chattel 2925 

justification  of  sureties   29Q8 

to  whom  chattel  to  be  delivered 2927 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person 2929 

defendant's  answer  may  demand  judgment  for  return 2990 

execution  on  judgment  for  delivery 1373,  1781,  2931 

damages  for  injury  to  chattel 1722,  2931 

verdict 1726,  2931 

final  judgment,  docketing,  etc 1790,  2931 

Issuance  of  execution   3088 

action   on  undertaking 1733-1785.  2931 

proceedings  when  summons  not  personally  served 2932 

action  not  affected  by  failure  to  replevy 2033 

XI.   FtBADIIIGS. 

when  issue  to  be  Joined , •••  2934 

issue  to  be  joined  before  adjournment  had. 29Si 

pleadings  enumerated 2935 

comi^lainl 2936 

veritication  of  written  complaint    29C{6 

joinder  of  causes  of  action   2937 

answer 2938 

verification  of  written  answer    2938 

demurrer 2938 

amendment  on  decision  of  demurrer 2939 

may  be  oral  or  written   2940 

general   rules 294U 

setting  forth  account 2941 

instrument  for  payment  of  money 2941 

bill  of  particulars 2M2 

immaterial  variance  to  be  disregarded 2943 

amendments 2944 

counterclaims 2945 

of  party  suing  or  sued  in  representative  capacity 2946 

wlien  neglect  to  counterclaim  bars  action 2947,  2948 

XII.    AkSWER  of  title  to  real  ntOPERTY  AND   PROCEEDINGS   THEREON. 

answer  of  title  to  real   property ., 2951 

undertaking  of  defendant  on  answer  of  title 2962 

discontinuance  of  action  in  justice's  court   2954 

in  what  court  new  action  may  be  brought ^53 

eflFcct  of  failure  to  give  undertaking   2965 

dismissal  when  question  of  title  raised  by  plaintiff 2K)6 

pleadings  in  new  action 2957 

when  undertaking  before  justice  available    2967 

as  to  one  of  several  causes  of  action 

XIII.  Actions    to    foreclose    mechanics*    liens    in.      See    "  Fore- 

closure;" "  Mechanics'  Liens." 

XIV.  PROCEEDINPS  POR  SUPFERIVG  ANIMALS  TO  STRAY.      S«e  **  StRATS.'* 


INDBX. 

Justice  of  the  Peace  and  his  Court  —  Continned* 

XV.  Adjournments. 

bj  justice. 2969 

on  application  of  plaintiff 2060 

of  defendant 2061 

undertaking  on  application  by  defendant 2062 

without  undertaking  when  defendant  in  custody 2063 

undertaking  for  discharge  of   defendant  from  custody  pend- 

^  ing  adjournment 290S 

discharge  of  defendant  on  adjournment  by  plaintiff 2064 

subsequent  adjournments  on  application  of  defendant 2065 

may  impose  terms  on  adjournment 2066 

not  to  exceed  ninety  days 2068 

on  issuing  attachment  for  witness. 2967,  2068 

adjournment  pending  return  of  commission  to  take  testimony.  2083 

XVI.  Witnesses. 

general  provisions  relating  to  subpoenas  not  applicable 850 

when  subpccna  may  issue 2060 

service  of  subpoena  « 2070 

attachment  against  defaulting  witness 2071 

execution  of  attachment   2072 

who  liable  for  fees  on  attachment 2072 

execution  of  attachment  in  adjoining  county. 2073 

fine  for  refusal  to  attend  or  testify 2074 

imposition  of  fine   2075 

minute  of  conviction  of  delinquent  witness 2076 

execution  for  fine  against  delinquent  witness 2977 

application  of  fines  of  delinauent  witnesses 2078 

defaulting  witness  liable  in  aamages 2070 

oath 3000 

commitment  for  refusal  to  be  sworn 3001 

contents  of  warrant  of  commitment -.  3002 

imprisonment  of  recusant  witness 3002 

adjournment  for  recusancy  of  witness 3003 

determination  of  competency  of  witness 3005 

adjournment  on  issuing  attachment  for  witness 2067,  2068 

may  compel  production  of  books  by  order 867-860 

habeas  corpus  to  bring  up  prisoner  to  testify  in  suit  pending 
before. 2010.  2011 

XVn.  Commission  to  take  testimony. 

to  examine  witness  upon  interrogatories , 2080 

orally 2981 

when  and  now  commission  granted 2082 

adjournment  of  trial  pending  return 2083 

execution  and  return  of  commission 2084 

receipt  of  commission  and  return  by  justice 2085 

certificate  of  execution  2086 

admissibility  and  effect  of  deposition 2086 

powers  of  commissioners  2087 
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XVin.  JuEY  AND  jvROKS.    See,  also,  "  Jury  and  Jurors.' 

delivery  of  jury  list  to  justice 2990 

venire. 2001 

in  action  between  two  towns,  etc........ 2092 

peremptory  challenges 1176 

constable  to  keep  jury  after  charge 3006 

oath  of  constable  to  keep  jury 3006 

rendition  of  verdict 3007 

discharge  on  disafirrecnient  3006 

new  venire  on  disagreement  of  jury 3008 

imposition  and  collection  of  fine  against  defaulters 3000 

delivery,  execution  and  return  of  venire 2998 

preparation  of  ballots •  • 
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XVIII.  Jury    and   jurors  —  Continued. 

drawing   jurors •..  2995 

attachment  against  jurors  in  default » 2996 

new   venire   2997 

talesmen > 2997 

juror's  oath 2996 

to  hear  proof  a « 2999 

juror's    tees   3326 

XIX.  Trial. 

ciTtct  of  failure  of  defendant  to  appear 2988 

effect  of  verified  complaint  where  defendant  falls  to  appear.  29is8 

Justice  to  try  facts  if  jury  not  demanded 2989 

demand  of  trial  by  jury  2990 

jurors  to  hear  proofs 2999 

witness'  oath 3090 

commitment  of  recusant  witness 8001,  300(1 

adjournment  for  recusancy  of  witness 3003 

admissibility  of  #jr  parte  affidavit • 3004 

determination  of  competency  of  witness 3005 

constable  to  keep  jury  after  diarge 3006 

rendition  of  verdict 3M>i 

plaintiff  need  not  be  called  before  verdict  received 3007 

nonsuit  or  discontinuance  not  permitted  after  charge  o£  jury.  300T 

discharge  of  jurv  on  disagreement. . . » • 3006 

new  venire  on  disagreement  of  jury • 3006 

part  of  verdict  or  oecision  may  m  remitted* ••»...• 3016 

XX.  JUSGMIMT. 

plaintiff  to  prove  case  on  defendant's  default • ^^ 

offer  of  judgment  by  way  of  compromise ••»»..  2802 

dismissal,  when  aooount  exceeds  $400 »»•..  2960 

of  nonsuit.  . .«..•*•...  3013 

on  verdict  or  decision *•.«•.•••.;.  3014 

when  to  be  rendered  and  entered •••»»»•*. 3015 

on  counterclaim    • . •• 2M9 

entry  on  remiselon  of  part  of  verdict  or  decision.  •.. 3016 

transcript  may  be  docketed  within  six  years. ••••.••••..  3017 

issuing  execution ..*••*.....  3017 

lien  upon  real  property. ••.. *•• 3017 

execution  against   person    ..•••••. 3018 

docketing  transcript  of,  in  action  for  chattel •*••••••.••  9^t9 

docketing  transcript  in  another  county. .• •••  3023 

fustfce  may  give  transcript  after  expiratfott  of  term S028 

transcript  oy  town  or  city  clerk  after  death,  etc.,  of  justice..  8146 

not  affected  by  discharge  from  imprisonment  on  execution..  3087 

judgment-roll  On  appeal 3061 

rendition  and  entry  agaittst  joint  debtors........... 3020 

execution  on  jud^ent  against  joint  debtors 3020 

docketing  transcript  of  judgment  against  joint  debtors 3021 

action  on  judgment  against  joint  debtors 3021 

how  proved  in  action  on * 3155 

costs  in  action  on  judgment 3154 

transcript   of   docket,   etc.,   of   tustice   of  tnother  «tate  pre* 

Bumptive  evidence  of  jurisdiction,  etc ,  ...,...*»... .  918 

authentication  of  transcript  of  docket,  etc.,  of  justice  of  an- 
other state .^ 949 

oral  proof  of  proceedings  and  judgment  of  justice  of  peeee  of 

another    state * 950 

proof  of  judgment  of  justice  of  another  stata  may  be  re- 
butted      961 

k  By  confession. 

entry 3010 

mode  of  confessing  judgment 3011 

when  judgment  void «« •••...  3012 
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XXI.-    EXSCUTIONS. 

county  clerk  t6  issue  on  docketed  judgment 8017-3010 

on  judgment  docketed  with  county  clerk 3043 

-when  justice  may  issue i 3024 

general  requisites  of   «... 3025 

on  judgment  for  money 3026 

renewal  of 3027 

exempt  property 3028 

indorsement  of  levy 3029 

notice  of  sale 3029 

mode  of  levy  3030 

of  safe. 8030 

return  by  constable ....« 3081 

may  be  issued  after  discharge  from  imprisonment 3037 

issuing  on  judgment  ior  delivery  of  chattel , 3038 

action  against  constable  for  failure  to  return 8039 

constable  not  to  act  under,  after  return  day 8040 

action  against  constable  for  money  collected 9(041 

constable  must  complete,  after  term  expires 8042 

•gainst  person , ... .  8018 

on  judgment  for  money 3026 

arrest  and  imprisonment  under 8032 

imprisonment  on  judgment  for  penalty  or  forfeiture. . . .  8032 

limit  of  imprisonment 3033 

affidavit  and  discharge 8034 

penalt]|r  for  wrongful  refusal  to  discbarge 3035 

affidavit  a  defence  for  action  to  escape 8036 

discharge  not  to  affect  judgment 3037 

XXII.  Appeals. 

judgment  reviewable  only  by  appeal 8044 

who  may  appeal 8046 

to  what  court  appeal  to  be  taken 8045 

when  and  how  taken 8046 

from  order  on  demand  for  possession  of  straps '. 8102 

from  final  order  on  proceedings  for  sale  of^ strays 8104 

service  of  notice  on  justice 8047 

payment  of  costs  and  justice*s  fee 8041 

service  of  notice  on  respondent 804P 

supplying  defects,  etc.,  in  perfecting  appeal 8049 

undertaking  to  stay  execution 8060 

when  stay  of  execution  operates • 3051 

filing  undertaking  when  justice  is  dead 8062 

justice's  return 8053 

demand  of  new  trial  as  of  right,  see  infra,   XXIII.  "  New 
Teial  on  Appeau" 

justice  to  make  return  after  term  of  office 8064 

compelling  further  return 3065 

determination  of  appeal  when  justice  unable  to  make  return. .  8056 

when  error  in  fact  alleged  3067 

restitution  upon  reversal 8068 

setting  off  costs  and  recovery 8090 

costs  below  included  in  disbursements %..  8060 

judgment-roll 8061 

stipulation  by  respondent  for  reversal •••• 8062 

hearing 3062 

dismissal  for  failure  to  prosecute 8062 

papers  on  appeal 8063 

judgment •..•••  80{B 

costs  of  appeal 80^ 

new  trial  on  appeal  from  judgment  by  default 8064 

proceedings  on  new  trial  before  justice ,.  8066 

to  whom  costs  awarded • 8066 

•mount  of  CO ••• 9997 
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XIL  Qualifications;  ssliCctson  and  attbndamcx  ow  tual  jubobs 

IN    KINGS  COUNTY. 

corrupt  omission   of  juror's   name,   felonj lUBS 

wiltfal  neglect  by  commissioner  a  misdemeanor 1150 

refusal  of,  or  false  information,  a  misdemeanor 1100 

suppression  of  notice  a  misdemeanor 1100 

false  certificate  of  physician  a   misdemeanor 1161 

1.  QitaHUcations :  exemptions. 

qualifications •••....  1029,  1126 

exemptions   from   service^ 1127 

proof  of  right  to  exemption 1128 

commissioner  to  receive  evidence  of  exemption 1132,  1136 

grounds  for  excusing  from  service 1130 

C  Commissioner  of  Jurors 

to  select  jurors   1182,  1135 

revision  of  jury  lists  under  superriaiaa  of  jnsttccs 1132 

esumination  of  jurors  as  to  qualifications 1132 

to  receive  fees  and  fines  for  benefit  of  county 1133 

to  provide  office,  etc.,  for  commissioner 1134 

to  receive  evidence  of  exemption  ....** • 1136 

clerk  to  certify  attendance,  excuses,  fines,  etc,   to  com- 
missioner.   •   1131 

to   collect  fines    • 1155 

to  report  andr  pay  over  money » ^  1162 

8.  Jury  lists;  drawing;  aitendunce. 

length  of  service  required 1129 

how  selected 1132 

assessors  to  return  persons  liable  to  service 1135 

to  be  selected  by  commissioner 1135 

how   selected    from   assessors*   returns 1135 

publication  of  notice  of   selection .^ 1136 

preparatfon  of  list  of  trial  jurors .* 1137 

fUing  list 1137 

supplemental  lists * 1138 

ballots  to  be  prepared  and  deposited  in  box 1139 

notice  to  officers  to  attend  drawing. 1140 

number  to  be  drawn 1140 

proceedings  preliminary  to  drawing 1141 

mode  of  drawing: 1142 

minute  of  drawing    1148 

boxes  to  be  scaled  after  drawing 1143 

procedure   on   drawings   after    first 1144 

correction  of  lists    1145 

drawing^  from  second  box  when  first  exhausted 1145 

panel   to  be  transmitted  to  sheriff 1146 

notice    to    attend    term 1129,  1146 

days  foi   which  jurors  notified 1147 

power  of  judge  to  excuse 1147 

judge _  may  change  day  of  attendance.^ • 1147 

commissioner   to   make  return  of  service 1148 

order  for  new  panel  during  term 1149 

drawing  of  new  panel  during  term 1149 

notice  to  new  panel  drawn  during  term 1149 

compensation  to  judges  for  services  relating  to 1151 

jurors  in  special  proceeding  before  county  judge 1160 

may  be  arrested  and  compelled  to  serve 1153 

4.  Imposition  and  enforcement  of  fines. 

fine  for  non-attendance    ..••••.••••••••••••••  11IS2 

notice  to  delinquents  to  show  cause «••••••...  tUM 
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IIL  QuALiricATZONs;  selection,  etc.-^  Contiiiued. 

4.  Imposition  and  enforcement  of  fines  —  Continued. 

board  for  remisMoa  and  enforcement  o£  fine* 1154 

powers  of  board   «.•..••• 1154 

comoussioner  to  collect  finea 1155 

return  of  unpaid  fines.* •• 1155 

precept  to  levy  on  personal  property 1155 

enforcing  return  of  precept  by  commissioner 1156 

unpaid  nnes^  to  be  docketed  as  judgments 1156 

lien  of  unpaid  fines^  on  real  property 1156 

execution  for  unpaid  fine. 1156 

discbarge  of  lien  for  twpaid  fine. 1157 

IV.  BnctAt.  Ok  STRUCK  jvnr. 

what  courts   may  order. .  .^ 1063 

tcnas  of  order  for -.  1063 

notice  of  striking 1064 

node  of  striking 1065 

notice  to  jurors  to  attend. 1066 

jury  formed  as  in  other  cases 1067 

drawing  additional  Jurors  or  talesmen 1067 

peremptory  challenges 1067 

disqualification   of   clerk  or  commissioner  of  jurors   for  in* 

terest 1068 

party  applying  for  struck  jury  to  pay  expenses 1060 

V.   FottBlON  JtJ«T. 

copy  of  order  for,  to  be  delivered  to  sheriff 1070 

mode  of  obtaining 1071 

notice  of  drawing 1070 

notice  to  jurors  to  attend •••.•  1071 

VL  COLLKCTZOK  OV  FINES  AGAINST  DEUNQUBNTSL 

See,  also, 

as  to  New  York  .cooaty,  supra,  11,  4. 

aa  to  Kings  county,  supra.  III,  4. 

as  to  other  parts  of  the  state,  supra.  I,  8. 

clerk  to  issue  warrant  to  collect  to  sheriff 2294 

to  whom  vrarrant  issues  when  delinquent  resides  in  another 

county 2294 

Icry  of  exectition  on  personal  property  under  warrant. .  • 2296 

arrest  of  ddisqnent  under  warrant 2296 

retam  of  warrant 2297 

proceedings  to  compel  sheriff  to  return  warrant 2297 

issuance  of  new  warrant  on  return  of  first 2298 

clerk  of  court  to  make  schedule  of  fines  imposed. 2298 

In  special  proceedings, 

fine  for  non-attendance 1195 

notice  of  imposition  of  fine..... 1197 

remission  of  fine   1107 

special  return  of  delinquency  and  fine 1198 

collection  and  remission  of  fine  by  county  clerk 1190 

VII.  Trial  by  jury.      See.  aHo,   "  Trial." 

feiflfned  issues  abolished   823 

to  be  bad  as  prescribed  by  code 1190 

exclusion  of  jury   from  courtroom   daring  argument  of  mo- 
tion   ior    nonsuit 1100 

>enire  to  procure  Jurors  not  necessary..... 1101 

wkat  issues  are  triable  by 068 

specific  qnestions  where  jnry  trial  not  of  right. . .....^ 823 

trial  may  be  continued  beyond  term ., 4S 

jury  may  be  discharged  on  Stmday 6 

les  of   fact   in   partition .••.•••.•••  1044 

1 2i>:; 
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Jury  and  Jurora  —  Continued* 

VII.  Trial  by  jury  —  Continued. 

view  in  action  for  waste «. 1680 

issue  of  adultery  in  action  for  divorce. .• 1757 

action  to  annul  corporation  triable  of  right • •  1800 

in  nature  of  quo  warranto  triable  of  right 1960 

to  vacate  letters  patent,  triable  of  right 1968 

issues  of  fact  on  alternative  mandamus 2063 

order  for  trial  of  questions  of  fact  arising  on  prohibition....  2099 
application    for   insolvent    debtor's   discharge  on   demand    of 

contesting  creditor 2168 

summary  proceedings  to  recover  fiossession  of  land 2247 

questions  to  be  stated  on  application  for  appointment  of  com- 
mittee  for   incompetent    « 2334 

questions  of  fact  in  proceedings  before  surrogate  to  sell  realty 

to  pay  decedent's  debts 2SM7 

in  New  .York  county,  of  proceedings  in  surrogate's  court  for 

probate  of  will 2547 

upon  reversal  of  decree  of  surrogate  in  probate  case 2588 

action  to  determine  validity  of  will,  triable  of  right 26S3a 

demand  for,  in  justice's  court 2990 

in  marine  causes  in  N.  Y.  city  court 31SS 

VIII.    FORHATIOK   or  THX  JURY  AT  THE  TRIAL. 

clerks  to  prepare  and  deposit  ballots • 1163 

to  draw  ballots   • 1164 

mode  of  drawing  1165 

persons  drawn   from  jurpr • 1166 

disqualification    for   relationship 1166 

objection  for  relationship    1166 

ballots  drawn  deposited  in  second  box 1167 

returned  to  first  box  when  jury  discharged 1168 

of  absent  and  excused  jurors  returned  to  first  box 1169 

second  jury  may  be  drawn  before  first  discharged 1170 

when  talesmen  to  be  procured  or  jurors  drawn   from  third 

box 1171,  1172 

dis<)ualification  of  sheriff  to  summon  tiaileBmen. 1173 

notice  to  talesmen  and  return  thereon 1174 

fine  of  talesmen  for   non-attendance • 1174 

exceptions  and   challenges  to   talesmen 1174 

no  objection  that  jurors  not  on  original  pand 1179 

peremptory  challenges • 1176 

no  challenge  because  officer  drawing  party  or  interested. ...  1177 

because  officer  notifying  party  or  interested 1178 

not  disqualified  because  resident  or  taxpayer  of  municipality.  1179 

stockholder  of  con>oratioQ  party  subject  to  challenge 1180 

employee  of  party  subject  to  cnallenge 11^ 

•            challenges  tried  by  court  only  IIFO 

review  of  determination  of  challenges   1190 

IX.  Verdict. 

trial  deemed  to  continue  until  verdict. •• 992 

may  be  discharged  on  Sunday 6 

discharge  on    failure  to  agree 1181 

proceedings  after  disagreement 1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

to  assess  damages  in  action  for  money 1183 

to  find  single  damages,  and  court  to  increase,  when  double, 

etc.,  damages  given • 1184 

rendition  of  verdict,  subject  to  opinion  of  court... 1186 

general   and   special  verdict  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal   from  judgment  where  general  or  special  verdict  ren- 
dered.   .    ^ 1187 

special   finding  controls   general   verdict.  ...'•  ••■• 1188 

entry  of  verdict • 1180 
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Jwy  and  Jurors  —  OoAtinved* 

IX.  Verdict  —  Continued. 

entry  of  judgment  on  verdict • 118l 

mistake  iu  name  of  juror  cured  by  judgment  on  yerdict,  etc..     721 
no  civil  o{  criminal  liability  for  verdict 1192 

X.   TAa  AND  COMPBNSATIOK  OF  JUKOKS. 

fees 3318 

mileage 8S14 

supervisors  may  make  allowance 3314 

extra  pay  upon  protracted  trials 3315 

fees  in  special   proceeding's ; 8816 

compensation    on   commission    for   appointment   of   committee 

of  incompetent 2333 

BhcrifTs    fees    for   notifying 3307 

presentation    of    claims    by    jurors    and    disposition    of    un- 
claimed   fees    8381a 

XI.   JUSORS  AND  JURY   TRIALS  IN    JUSTICXS'    COURTS. 

delivery  of  jury  list  to  justice 2900 

venire 2991 

in  action  between  two  towns  or  cities 2902 

delivery,  execution  and  return  of  venire 2998 

preparation  of  ballots 2994 

drawing  jurors 2996 

attachment  against  jurors  in  default 2996 

new  venire *. 2997 

talesmen 2997 

jurors*   oath 2998 

mode  of  hearing  cause 2999 

rendition  of  verdict 8007 

discharge  on  disagreement '. 8008 

new  venire   on    disagreement 8906 

imposition  and  collection  of  fine  against  defaulters 8009 

fees 8328 

Justice  of  the  Peace  and  lils  Court. 

included  in  term  "judge" 8348 

not  a  court  of  record 8 

removal  of  action  to  county  court  of  Kings 2984 

provisions  applicable  to  Rochester  municipal  court 8226 

provisions  relating  to  justices'  courts  in  Brooklyn,  see  "  Brook- 
lyn Justices'   Courts." 

county  court  may  remit  fine  imposed  by 868 

may  discliarge  person  committed  for  non-payment  of  fine.    868 

L  Powers  and  duties. 

application  of  general  orovisions  of  code 8184 

tavern-keepers  disqualined 2806 

members  of  legislature  not  compelled  to  act  as 2867 

general  powers, 2806 

may  be  excused  from  serving  as  juror 1088 

when  to  attend  drawing  of  jurors 1046 

to  hold  court  within  his  town  or  city 2868 

court  not  to  be  held  in  room  where  traffic  in  liquor  author- 
ized  2860 

when  office  to  be  kept  open 3141 

may  take  oaths  and  affidavits • 842 

to  furnish  transcripts  and  copies. « 8149 

may  give  transcript  of  judgment  after  expiration  of  term....  8028 

proceedings  before,  may  be  proved  by  justice's  oath 940 

to  make  return  on  appeal  alter  expiration  of  tenn. 8064 

transfer  of  action  on  expiration  of  term •■•••••••..  6160 

because  justice  material   witness ••• t  ^161 

lura  upon  transfer  of  action .•••..••••  ^..^ •••  r 
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Jvstlce  of  tbe  Peace  and  bis  Court  —  Coatlmae^* 

I.  Powers  and  duties  —  Contintted. 

costs  upon  transfer  of  action  to  another  justice.  •• 9MA 

reward  to  constable  forbidden , • 3136 

not  to  he  interested  in  litigation 3137 

inducements  for  business  proMbited • 3137 

misdemeanor  to  violate  i>rovisions 3138 

forfeitur  3  of  office  for  violatiaa  of  law. .'.  - .  •138 

purciiase  of  claim  .or   interest  in   action  by  justice   or   con- 

stable  a  defence  " ; 3139 

ft'ailure  to  pay  over  meney  a  misdemeanor 2153 

forfeiture  of^  office  for  failure  to  pay  over  money 3153 

II.  Mandates  ot  justice. 

general  requisites ..••....•...•. 8135 

containing  blanks  are  void • -  3135 

constable  to  execute  in  person 3157 

authorization  to  private  person  to  execute 3156 

sheriff  to  execute  in  case  of  resistance 3158 

Xn.  Books  and  rAms  or  justice. 

docket  book ...•• .••..« 3140 

entries  to  be  made  in  docket  book 3140,  3141 

index  to  docket  book , 3142 

papers  to  be  filed  and  preserved 3134r  3143 

to  deposit  books  with  town  or  city  clerk  on  remoiral. 3144 

certificate  to  docket  book  deposited  with  town  or  city  clerk. .  3145 
town   or   city  clerk  to  demand  books  or  papers  upon  expira- 
tion of  term    3146 

tf  anscript  of  Judgment  after  death,  etc. .•> 3146 

compelling  delivery  of  books  or  papers  to  town  or  city  clerk.  3147 

entries  in  docket  book  presumptive  evidence 314S 

in  case  of  death  or  absence,  proceedings  may  be  proved  by 

CI  i^Inal   minutes  or  sworn  co;  y ■ ,.     5M0 

traiisofipt  from  docket  book,  subscribed  and  authenticated,  is 

evidence    • ^-     939 

docket  book   and  certified  transcrii  t  are  evidence  in  justice's 
court    Wtf 

IV.  PVMZSMMINT   or    CRIMZKAL  CONTBMm. 

power  to  punish   2870 

fine  end  cofrnnitraent , 2871 

offender  to  be  heard 2872 

warrant  to  bring  offender  before  court 287- 

record  of  conviction   , 2S*-i 

re<|fiii{tes  of  eommitnent  2874 

fine  to  be  paid  to  overseer  of  poor 2875 

V.  JujasozcTXON. 

must  be  expressly  conferred. , 2861 

general  civil  iurisdietion  2862 

eases  excluded  from  2863 

may  render  judgment  by  confession 2864 

actions  by  or  against  corporations 2865 

town  or  county  officers 2885 

by  executors,  administrators  and  trustees. 2865 

hr  receivers  in  SH«^plementary  proceedings 2865 

BOW  affected  by  residence  of  parties 2869 

residence  of  corporation   SIH90.  2879 

of  railroad  corporation    ^69,  2880 

of  Mcf^ress  comnanies   ?!860,  2881 

M  suMtnary  proceedini^s  to  dispossess 2234 

aMcontimiMice  %\'lttn  accounts  exceed  $466 2960 

""     oC»  on  answer  of  title  to  real  property • .  • . . 
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INDEX. 

(TuMtlce  of  turn  P^mse  «ad  hiti  C*ia»t  *>  €>»Bttti««#. 

VI.    SUKMONS.  ^^ 

action  commenced  by  service  of  summons  or  appearance. . . .  2876 

contents  of  summons    2877 

when  returnable    2877 

when  accompanied  by  order  of  arrest 2877 

time  and  manner  of  service 2878 

service  on  corporation 287!i 

on  non-resident  partnership,  etc 287li 

on  railroad  corporation    ZS8f),  2882 

on  express,  insurance  and  telegraph  companies..   28S1,  2882 

dttignation  of  unknown  defendants    28SI 

return 2881 

second   and  third   summons 288:{ 

relation  back  of  second  and  third  summons 28S3 

service  on  defendant  with  warrant  of  attachment 2910 

VII.    AvVKAaANCK    OF    PAKTXBS. 

to  wait  one  hour  for  appearances 2893 

may  be  in  person  or  by  attorney   2886 

appointment  of  guardian  ad  litem  for  infant  plaintiff 2887 

proof   of   attorney's   authority    2890 

plaintiff  must  prove  case  except  wker«  a  verified  complaint 

is  served 2801 

effect  of  failure  of  defendant  to, appear 2088 

L  constable  and  law  partner  of  justice  not  to  act  as  attorney..  2889 

VnL  OXDII  OF  AxassT. 

grounds  for  granting  order. •• ••••••••#••••••«••••••  99B4 

not  to  be  granted  against  female. .••••••••«•••«•••« tBM 

In  what  actions  order  may  be  grantea ••..  2895 

sufficiency  of  papers «••••» • 2896 

plaintiffs  undertaking  on   •••••• 2896 

contents  of  order • • 2897 

execution  of  order .« 2898 

constable's  return • 2899 

when  summons  accompanied  by  order  returnable • 2877 

plaintiff  must  appear  when  notified ••........  289G 

defendant  to  be  kept  in  custody « ••••• 2900 

motion  to  discharge  from  arrest.. ••••••••« 2901 

effect  of  order  discharging 2902 

discharge  of  defendant  on  adjonmfflent  by  plaintiff. 29fVI 

privilege  from  arrest  not  abridged  or  affected 2904 

proof  of  extrinsic  facts  necessary  fn  actions  for  misappro* 
priating  funds. ...••• 2003 

IX.  ATtACfiMXNf  or  FKOPnTT. 

in  wliat  actions  warrant  may  be  frante4. ••••••••.• 290R 

■flSdavit  on  application • • 2900 

grounds  for  issuing 2906 

warrant  to  be  issueid  with  summons .•• SOOT 

form  and  contents  of  warrant 2907 

piaintitl's  undertaking 2t*0') 

execution  of  warrant 2009 

sale  of  perishable  property   2ul.*u 

service  of  summons  and  warrant  on  defendant   2!)1U 

andertaktng  by  defendant '>t)ll 

redelivery  to  defendant  2911 

claim  br  third  person 2912 

bond  of  claimant  and  delivers  thereon 2912 

fu^hinnent  in  action  on  bond  of  claimant 2913 

action  by  defendant  on  claimant's  bond 2914 

retnrn  of  warrant  2915 

motion  to,  vacate  or  modifv  wnrrant 2916 

to  increase  plaintiff's  sccurifv   2916 

effect  €>{  vacating  warrant  on  lnn«dlet?on 291 T 

proceedings  when  summons  not  oersonallv  served 2918 

effect  of  judgment  when  summons  not  personally  served 2918 

txecution  on  Judgment  when  summons  not  nersonaUy  wnrei,  3918 
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X.   RXPLIVIN. 

jurisdiction  of  action •••••••••••««••••••••••••• 

when  action  may  be  brought ••  2919 

requisition  to  iss^ie  concurrently  with  tununona • 2920 

affidavit  and  undertaking 2920 

requisition 2921 

execution  of  requisition    2922 

service  of  summons,  affidavit  and  requisition  on  defendant...  2922 

return  of  constable  2983 

exception  by  defendant  to  sureties  on  plaintifTs  undertaking.  2924 

proceedings  by  defendant  to  reclaim  chattel 2925 

justification  of  sureties    2926 

to  whom  chattel  to  be  delivered 292T 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person 2989 

defendant's  answer  may  demand  judgment  for  return 2990 

execution  on  judgment  for  delivery 1373,  1781.  2981 

damages  for  injury  to  chattel ....••. 1722,  2931 

verdict 1726,  2931 

final  judgment,  docketing,  etc 1780,2931 

issuance  of  execution  3088 

action   on  undertaking 1733-1785.  2931 

proceedings  when  summons  not  personally  served, 
action  not  affected  by  failure  to  replevy 

XI*   FUADIMOI. 

when  issue  to  be  joined ,. • 2981 

issue  to  be  joined  before  adjournment  had 2931 

pleadings  enumerated 2935 

complaint 2996 

verification  of  written  complaint   2938 

joinder  of  causes  of  action   2987 

answer 21KK) 

verification  of  written  answer   293!^ 

demurrer ^9i 

amendment  on  decision  of  demurrer   29SI 

may  be  oral  or  written 2940 

general   rules 21M() 

setting  forth  account 2941 

instrument  for  payment  of  money 2941 

bill  of  particulars 2M2 

immaterial  variance  to  be  disregarded       2943 

amendments 2944 

counterclaims 2945 

of  party  suing  or  sued  in  representative  capacity 2W6 

when  neglect  to  counterclaim  bars  action 2947,  2948 

XII.    AnSWZB  of  title  to  aSAL  nOPERTY  AND  PEOCEEDINGS  THSEEON. 

k  answer  of  title  to  real   property   ^ 2981 


undertaking  of  defendant  on  answer  of  title 2992 

discontinuance  of  action  in  justice's  court •  •   2954 

in  what  court  new  action  may  be  brought ^^ 

'f  effect  of  failure  to  give  undertaking 

dismissal  when  question  of  title  raised  by  plaintiff 

pleadings  in   new  action 

when  undertaking  before  justice  available    

as  to  one  of  several  causes  of  action 

XIII.  Actions   to    foreclose    mechanics*    liens    xn»      Sec    **  Fo««- 
closure;"  '•  Mechanics'  Liens." 

XIV.  PnOCBfDINPS  FOR  SUFFSRINO  ANIMALS  TO  STBAY.   SeO  **  SnAYtb*- 


INDBX. 

JTiistlce  oC  the  Pc«ee  and  bis  Covrt  —  CoAttAued. 

XV.  Adjourn MBNTS. 

by  justice. 2968 

on  application  of  plaintiff 2960 

of  defendant 2961 

tmdertaking  on  application  by  defendant 2962 

without  undertaking  when  defendant  in  custody 2963 

undertaking  for  discbarge  of  defendant  from  custody  pend- 
ing adjournment ; 29CS 

discharge  of  defendant  on  adjournment  by  plainti^ 2964 

subsequent  adjournments  on  application  of  defendant 2965 

may  impose  terms  on  adjournment 2966 

not  to  exceed  ninety  davs 2968 

on  issuing  attachment  for  witness. .^  2967,  2968 

adjournment  pending  return  of  commission  to  take  testimony.  2983 

XVI.  Witnesses. 

general  provisions  relating  to  subpoenas  not  applicable 859 

when  suiMMxna  may  issue 2969 

service  oi  subpoena  « 2970 

attachment  against  defaulting  witness 2971 

execution  of  attachment  2972 

who  liable  for  fees  on  attachment 2972 

execution  of  attachment  in  adjoining  county 2973 

fine  for  refusal  to  attend  or  testify 2974 

imposition  of  fine   2975 

minute  of  conviction  of  delinquent  witness 2976 

execution  for  Ane  against  delinquent  witness 2977 

application  of  fines  of  delinquent  witnesses...... 2978 

defaulting  witness  liable  in  damages 2979 

oath. .SO(X> 

commitment  for  refusal  to  be  sworn 3^1 

contents  of  warrant  of  commitment ...  3002 

imprisonment  of  recusant  witness 3002 

adjournment  for  recusancy  of  witness 3003 

determination  of  competency  of  witness 3005 

adjournment  on  issuing  attachment  for  witness. 2967,  2968 

may  compel  production  of  books  by  order 867-869 

habeas  corpus  to  bring  up  prisoner  to  testify  in  suit  pending 

before. 2010,  2011 

XVII.  Commission  to  take  testimony. 

to  examine  witness  upon  interrogatories 2980 

orallv 2981 

when  and  now  commission  granted 2982 

adjournment  of  trial  pending  return 2983 

execution  and  return  of  commission. 2984 

receipt  of  commission  and  return  by  justice 2985 

certificate^  of  execution  2986 

admissibility  and  effect  of  deposition 2986 

powers  of  commissioners  2987 


»» 


XVIII.  JUEY  AND  JUROftS.      ScC,  alsO,   "  JURY  AND  JURORS.' 

delivery  of  jury  list  to  justice 2990 

Tenire. 2991 

in  action  between  two  towns,  etc 2992 

peremptory  challenges 1176 

constable  to  keep  jury  after  charge 8006 

oath  of  constable  to  keep  jury 9006 

rendition  of  verdict 3007 

discharge  on  disagreement 3008 

new  venire  on  disagreement  of  jury 8008 

imposition  and  collection  of  fine  against  defaulters... 3009 

delivery,^  execution  and  return  of  venire ••• 2993 

preparation  of  ballots • 

1298 
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Justice  of  the  Peace  ftnA  Ufa  Cou^ -«•  OofttiflHed. 

XVIII.  Jury    and    jukoks  —  Continued. 

drawing   jurors * 2995 

attachment  against  jurors  in  default > 2996 

new   venire 2997 

talesmen ...* 2097 

juror's   oath   .   »    * 2998 

to  hear  proofs * « 2999 

juror's    fees   3326 

XIX.    TtlAL. 

ctTcct  of  failure  of  defendant  to  appear 2988 

effect  of  verified  complaint  where  defendant  falls  to  appear.  29b8 

Justice  to  try  facts  if  jury  not  demanded 29811 

demand  of  trial  by  jury  2990 

jurors  to  hear  proofs 2999 

witness'  oath 9000 

commitment  of  recusant  witness 3001,  3002 

adjournment  for  recusancy  of  witness 3003 

admissibility  of  gx  parte  affidavit dOlH 

determination  of  competency  of  witness   .  • 34X)5 

constable  to  keep  jury  after  cliarge 30(.i6 

rendition  of  verdict 3iiOf 

plaintiff  need  not  be  called  before  verdict  receivtd 3007 

nonsuit  or  discontinuance  not  permitted  after  charge  of  jury.   3007 

discharge  of  jurv  on  disagreement 3008 

new  venire  on  disagreement  of  jury 3008 

part  of  verdtct  or  deciaion  may  oe  ramittcd*  »••.••••••••..  3018 

XX.  JUOCKKNT. 

plaintiff  to  prove  case  on  defendant's  default 29R8 

offer  of  judgment  by  way  of  compromise •*•»..  2892 

dismissal,  when  account  exceeds  $400 »•...  2960 

of  nonsuit.  . 3013 

on  verdict  or  decision ....*• «.*••»..  3014 

when  to  be  rendered  And  entered. »..*.••••.» 3015 

on  oounterclaim * .  • » 2949 

entry  on  remiMion  of  part  of  verdict  or  decision 3016 

transcript  may  be  docketed  within  six  years 3017 

Issuing  execution •..»•■• 3017 

lien  upon  real  property.  .• •••«•....  3017 

execution  against   person    • 3018 

docketing  transcript  of,  in  action  for  chattel •*•••••..•.  ^M9 

docketing  transcript  in  another  county • ••••  3023 

fustTce  may  give  transcript  after  expiratfon  of  term 3023 

transcript  dv  town  or  city  clerk  after  death,  ett.,  of  justice..  3146 
not  aflFectrd  by  discharge  from  imprisonment  on  exectitton..  3087 

judffnicnt-roll  on  appeal 3061 

rendition  and  entry  agaitist  joint  debtors 3020 

execution  on  judi^ent  against  joint  debtors » 3020 

docketing  transcript  of  judgment  against  johit  debtors 3021 

action  on  judgment  agamst  joint  debtors 3021 

how  proved  in  action  on 3iri5 

costs  in  action  on  judgment 3154 

transcript   of   docket,    etc..   of   iustice   of  tnothet  •tatt  pre« 

Bumptive  evidence  of  jurisdiction,  etc •.......••....   948 

authentication  of  transcript  of  docket*  etc.,  of  justice  ol  an- 
other state .^ 949 

oral  proof  of  proceedings  and  judgment  of  justice  of  peace  of 

another    state 960 

proof  of  judgment  of  justice  of  another  state  may  Im  re- 
butted         951 

lb  By  conf.ession, 

entry    3010 

mode  of  confessing  judgment 3011 

when  judgment  ^ oid •••.•...  3012 

1800 


INDEX. 

Justice  of  tke  Peace  aaA  Mb  Cowt  —  Contlttwe^ 
XXI-  Executions. 

county  clerk  t6  issue  on  docketed  judgment • 8017-3019 

on  judgment  docketed  with  county  clerk 80i3 

-when  justice  may  issue , 3024 

general  requisites  of   • 8026 

on  judgment  for  money 3026 

renewal  of 8027 

exempt  property 8028 

indorsement  of  levy 3029 

notice  of  sale 8028 

mode  of  levy 8030 

of  safe 8030 

return  by  constable , 3031 

may  be  issued  after  discharge  from  imprisonment 3037 

issuing  on  judgment  for  delivery  of  chattel 8038 

action  against  constable  for  failure  to  return 8039 

constable  not  to  act  under,  after  return  day 8040 

action  against  constable  for  money  collected ^041 

constable  must  complete,  after  term  expires 8042 

against  person 8018 

on  judgment  for  money 8026 

arrest  and  imprisonment  under 8032 

imprisonment  on  judgment  for  penalty  or  forfeiture. . . .  8032 

limit  of  imprisonment 8033 

affidavit  and  discharge 8034 

penalt;^  for  wrongful  refusal  to  discharge 3035 

affidavit  a  defence  for  action  to  escape 8036 

discharge  not  to  affect  judgment 8037 

XXII.  Appeals. 

judgment  reviewable  only  by  appeal 8044 

who  may  appeal 8045 

to  what  court  appeal  to  be  taken 8045 

when  and  how  taken 8046 

from  order  on  demand  for  possession  of  strays I 8102 

from  final  order  on  proceedings  for  sale  of*^  strays 8104 

service  of  notice  on  justice 8047 

payment  of  costs  and  justice's  fee 8041 

service  of  notice  on  respondent 804P 

supplying  defects,  etc.,  in  perfecting  appeal 8040 

unaertaking  to  stay  execution 8060 

when  stay  of  execution  operates 8051 

filing  undertaking  when  justice  is  dead 8052 

justice's  return 8068 

demand  of  new  trial  as  of  right,  see  infra,   XXIII.  "  New 
Tkiajl  ok  Appeal." 

justice  to  make  return  after  term  of  office 8054 

compelling  further  return 30!^ 

determination  of  appeal  when  justice  unable  to  make  return..  8056 

when  error  in  fact  alleged 3057 

restitution  upon  reversal 3058 

setting  off  costs  and  recovery 8059 

costs  below  included  in  disbursements. *. . .  80R0 

judgment-roll 8061 

stipulation  by  respondent  for  reversal. •••••...  8002 

hearing 8062 

dismissal  for  failure  to  prosecute • 8062 

papers  on  appeal 8063 

judgment «...••  8068 

costs  of  appeal 80ra 

new  trial  on  appeal  from  judgment  by  default 8064 

proceedings  on  new  trial  before  justice 8066 

to  whom  costs  awarded 8066 

•mount  of  CO    - ••<••# 8097 


Jvatlce  of  tlie  Peace  and  his  Court  —  Comtlaaed* 

XXIII.  New  trial  om  appeal. 

demand  for.  new  trial  as  of  right « 30SS 

in  appellate  court  3068 

undertaking  required.  . 3069 

offer  to  compromise  before  return 3070 

award  of  costs  on  new  trial  on  appeal 8070 

proceedings  in  appellate  court 3071 

offer  to  compromise  after  return 3072 

amount  of  costs  on 3073 

XXIV.  Costs. 

guardian  ad  litem  of  infant  plaintiff  liable  for 2887 

of  infan^  defendant  not  liable  for 2888 

what  costs  consist  of 3074 

to  prevailing  party 8074 

when  allowed  to  neither  party 8075 

on  demurrer 3077 

on  judgment  of  nonsuit 3013 

after  verdict  or  decision 3014 

for  one  of  several  defendants 3080 

in  action  of  replevin 8076 

on  discontinuance  on  answer  of  title  to  real  property 2954 

on  dismissal  when  title  to  realty  pleaded  ^  plaintiff 2966 

on  removal  of  action  to  county  court  of  Kings  county 2034 

on  transfer  of  action  to  another  justice 3152 

in  action  on  judgment 8154 

of  action  brought  on  discontinuance  on  answer  of  title 8235 

payment  of,  on  service  of  notice  of  appeal 3047 

setting  off  costs  and  recovery  on  determination  of  appeal.....  3059 
costs  below  included  in  disbursements  recoverable  on  appeal. . .  3060 

of  appeal  when  new  trial  ordered 8063 

to  whom  awarded  on  appeal  .• 8066 

amount  limited 8076 

of  costs  on  appeal • «.. 3067 

on  new  trial  on  appeal 3073 

taxation.  ., 3078 

increased,  in  action  founded  on  official  act 3079 

fees  on  attachment  of  defaulting  witness 2972 

recovery  of  costs  wrongfully  collected. • 8081 

XXV.  Fees. 

special  provisions  for,  not  affected 8380 

provisions  apply  to  civil  cases  only 8332 

fees  to  be  paid  before  services  rendered 8328 

adverse  party  may  pay  fees  and  tax 8329 

of  justice,  generally 3322 

of  witnesses 3327 

on  commission  to  take  deposition 8325 

on  sale  of  animals  found  straying 8092 

of  constables. «...  8^23 

constable's  affidavit  upon  claim  for  travel  fees. «  3824 

i  jnatlce'ii  Court  of  Troy. 

Sfee  "  TaoY,  Justice's  Court  of  the  CiTt  of.* 

f  Jaettfleatlon. 

^f  See  "  Bonds;  •*  "  Undertakings.** 

I  Rlnfffi  CovntT* 

special  proceeding  begun  before  one  judge  may  be  continued  be- 
fore another 26 

interpreters  in 94 

court  offers,  messengers  and  attendants  in 96 

1302 


WLingm   County  —  Continued. 

duties  of  court  officers,  messengers,  and  attendants  in M 

clerks    to    justices    in 9T 

term   of   office  of  jail  pkysician 126 

jail    liberties    for 145 

of  stenographers  of  supreme  court 254 

assistant  stenographers  for  supreme  court 255 

stenographers    for    county   court 359 

designation  of  deputies  to  act  for  clerk  of  surrogate's  court..   2509 
designation  of  additional  clerk  to  exercise  surrogate's  powers..   2610 

stenographers  and  court  officers  for  surrogate's  court 2512 

clerks  to  judares  of  county  court 359 

interpreters   for   surrogate's  courts  in • 251da 

officers  exempt  from  jury  service 1127 

proof  of  exemption ^ 1128 

trial  jurors  in,  see  "  Jury  and  Jurors." 

stenographer  for  surrogate's  court  in 2612 

public  administrator  for 2609 

removal  of  action  from  justice's  to  county  court 2934 

county  clerk's  fees  in 3806 

sherilt's   fees   in 3308 

ttCBjof  constables  and  deputy  sheriffs  for  attending  court 3812 

costs  in,  when  recovery  under  $500  and  $250 3228 

security  for  costs  in  county  conrt 3268 

records  in  register's  office  not  to  be  removed  on  subpoena 866 

Laborer. 

defined 3896 

Lakes. 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.     963 

I^nndlord  and  Tenant. 

relation  presumed  to  continue  for  twenty  years 373 

action  ot  ejectment  for  non-payment  of  rent 1504,  150S 

stav  on  payment  of  arrears 1506 

judgment  to  state  amount  of  arrears 1607 

restoration  of  possession  on  payment  after  judgment....     150C 
order  to  restore  possession  on  payment  after  judtpnent...  1509 

when  use  of  property  set  off  against  arrears ^.510 

action  for  waste  against  tenant  for  years 1651 

forfeiture  of  unexpired  term  for  malicious  waste. 1665 

summary   proceedings  to   remove   tenant,   see  "  Summary  Pro- 
ceedings TO  Dispossess." 

warrant  to  dispossess  tenant  cancels  term  of  lease 2263 

action   for  accrued  rent  not  affected  by  warrant  to  dispossess 

tenant 2263 

stay  of  judgment  for  rent  pending  appecl,  stays  also  dispossess 
proceedings , 1310 

Ijand  Ofllcey  CommisMl oners  of. 

action  to  vacate  letters  patent,  see  "Letters  Patemt.** 

reports  of  recoveries  of  property  escheated,  etc •••••••  1061 

La'vr  8cl&ool«. 

admission  of  graduates  as  attorneys.... •••••••••••••••• 


ejectment  for  non-pavment  of  rent,  see  "  Ejectmknti  "  ^  LaifV* 
LORD  AND  Tenant." 

warrant  to  dispossess  tenant  cancels  term  of ....•• 

action  for  accrued  rent  not  affected  by  warrant  to  dispoaaess. .  •  2258 
power  of  committee  of  property  of  incompetent  person  to  make.  2889 
proceedings  to  lease  real  property  ot  infant  or  imcompetent  per- 
son, see  *'  Sale  of  Real  Property." 

power  of  temporary  administrator  to  make , 2679 

deemed  assets  in  hands  of  executors,  etc 2712 

decree  to  lease  decedent's  property  to  pay  debts 2766 

proceedinjp    to   lease    corporate   real   property,    see   "  CoMrOB>* 
Tioivs;      "  Sale  of  Real  Property. 
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when  payabla. 2721 

abatemant  for  inauffictcncy  of  aaseta 2721 

petition  to  compel  pa/mcnt 2722 

citation  on  petition  .  r 2722 

when  petition  to  be  dismiated 2722 

decree  for  paymeot  on  giving  seetxrity 2723 

on  final  aecovnting  2743 

payment  of  legacy  of  infant 2746 

trial  of  claim  to  legacy  of  nnknown  person 2747 

of  unknown  person  to  be  paid  into  state  treasury 2747 

payment  to  county  treasurer  after  two  years. 2748 

petition  to  compel  testamentary  trustee  to  pay 2804 

See,  also,  "  Dbcsdents'  Estates;  *'  "  Exscutois  amd  Ad- 

MINISTBATOES;  "    "  LeGACUS." 

creditor's  action  against,  see  "  CkKDiToai'  AcnoNt;  '*  "  Dics- 
dxnt's  Estates.*'^ 

not  to  be  arrested  when  sued  as  representative , 666 

execution  against  property  in  hands  of 1871 

no  execution  against  decedent,  except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property MSS. 

action  by  legatee  against  executor  for  legacy •  ISIA.  1890 

L«Vlalmtiire. 

report  of  court  of  claims 271 

committee  of,  may  issue  subpoena 864 

members  disqualified  as  trial  jurors  during  session 1029 

not  compelled  to  act  as  justice  of  the  peace 2867 

ne  fee  to  b«  charged  for  administering  official  oath .*. . .  8289 

of  issue  of  marriage  annulled  because  former  husband  or  wife 

living    1745 

because  parties  under  age 1T49 

of  issue  not  affected  by  divorce  of  husband 1759 

of  whole  issue  presumed  in  action  for  divorce  against  wife. . . .  1760 
of  child  born  after  offence  charged  may  be  tried  in  action  of 

divorce  against  wife 1760 

divorce  of  wife  not  to  affect  legitimacy  of  child  born  before 

offence  charged 1760 

when  illegitimate  childna  t*  iaherit  pttBdaalty < 2738 

liettera  of  Admlnlatratlon. 

term  defined  in  surrogate's  practice 2514 

"intestate"  defined «514 

provisiotis  applicable  though  letters  Issued  before  enactment....  2010 

jurisdiction  of  surrogate  to  grant  and  revoke • 2472 

exclusive  jurisdiction  of  surrogate's  court 2476 

conclusive  evidence  of  authority  until  reversal  or  revocation. . . .  2501 

must  be  in  name  ot  people 2590 

how  tested  and  sealed 2890 

vartlfled  c«py  of  letters  on  estate  of  non-resMent  to  be  tiaaa- 
mitted  to  secretary  of  state 2503 

!•  Smm  to  ADMIWTSTXATlOlt. 

penons  incompetent  to  receive  letters 2661 

mar  oe  refused  for  inability  to  read  and  write  English 2612 

order  of  preference  amoni?  persons  entitled  to 2060 

mtmdatso:    •>•:  -ight  t^  admini-ter 2668 

ia<M 


Lettera  of  AamiHlatMiMAn  ^  Coatfti 

I.  Right  to  administration  —  Co&tiiraed. 

appointment  of  administrator  on  application  of  party  to  ac- 
tion against  intestate 2669 

priority  amon^  different  letters 2802 

reckoning  of  tune  upon  suocesaive  letters 2608 

n.  Pbtition,  citation  and  DxcasK. 

petition  for  letters .••/.••.•••;••/:•  ^^ 

not  to  be  granted  without  citation  until  junsdtctiona*   facts 

miVpcena  to  testify  to Yuriidictional  facts  on  petition 2602 

decree  granting  when  no  citation  necessary ^^ 

who  must  be  cited g^ 

citation  to  non-residents •  • ; •J^S 

when  intestate  left  no  next  of  kin -«^ 

decree  on  return  of  citation ••  •  •  j^^w 

powers  of  administrators  pending  appeal  from  decree  granting.  ^^ 

suspension  of,  by  appeal  from  decree  granting **><» 

HL  Oath  and  bond  of  administratos. 

oatli  of  administrator  to  be  filed  before  letters  issued 2^ 

oath  of  administrator *221 

bond  of  administrator *JJ* 

with  modified  security  may  be  accepted ;^w>* 

deposit  of  securities  to  reduce  penalty  of  bond. j»}» 

application  by  sureties  to  be  released  from  bond hlA  ^ow 

revocation  ot  letters  for  failure  to  give  new  bond 812,  2601 

release  of  old  sureties  on  giving  new  bond 2601 

sureties  liable  for  money  received  by  administrator  m  another 

capacity : 2596 

application  for  new  bond  or  new  sureties ^w 

order  requiring  new  bond  to  be  given •.•••• 2508 

action  on  official  bond  when  no  successor  is  appointed ZWO 

successor  may  sue  on  official  bond  on  revocation  of  letters. . . .  2608 

IV.  To  COUNTY  TaiAsuasR  OR  public  administrator. 

when  county  treasurer  to  be  «r  officii  public  administrator. . ..  2665 

powers  of  county  treasurer 2665 

county  treasurer  may  sue  in  name  of  office  without  other  au- 

thortty : . . ....  •".•'\ >  2666 

order  authorizing  county  treasurer  to  seise  effects  in  danger  ot 

ynste • 2665 

county  treasurer  to  return  inventory 2665 

bond  of  county  treasurer 2Gw 

issuance  of  temporary  letters Saaa 

notice  of  issuance  ot  temporary  letters ••:•;•  ^^^^ 

issuance  of  letters  to  person  entitled  after  temporary  adminis-    ^^ 

tration  to  county  treasurer 2666 

issuance  of  letters  of  full  administration  to  county  treasurer.  2666 

powers  of  county  treasurer  as  temporary  administrator 2666 

when  authority  of  county  treasurer  superseded.  •..,••. 2667 

powero  and  proceedings  of  county  treasurer  as  administrator.  2668 

payment  by  county  treasurer  into  state  treasury 2668 

whcr.  to  issue  to  public  administrator  for  Kings  county 2669 

V.  TniTORARY  Lirrns. 

provisions  apply  to  collectors  and  special  administrators  ap^ 

pointed  before  enactment  2683 

mKNntment  of  temporary  administrator  not  stayed  by  appeal.  2(S83 

when  temporary  administration  to  be  granted 2670 

•('  be  granted  pending  application  for  modified  security  only 

on  petition  of  next  of  kin ^^ 

pcHtson  and  procedure ..«. • 2670 

flwdce  of  application  for •••• •••••  26T0 
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I«etter«  of  Adminlstrailoii  —  ContiAVttd* 

V.  Temporary  lbttess  —  Continned. 

powers  of  temporary  administrator ••••• 9872 

advertisement  for  claims • 22873 

payment  of  debts 2674 

powers  of  temporary  administrator  as  to  real  property 26TO 

of  absentee ,• .  >  2876 

temporary  administrator  of  absentee^  may  provide  for  family .  2677 

deposit  of  moneys  by  temporarjr  administrator 2678 

attachment  for  failure  to  deposit  moneys 2679 

moneys  deposited  to  be  withdrawn  only  on  order  of  surrogate.  2680 

service  of  notices • 2681 

reckoning  of  time  for  or  against  estate 2682 

revocation  on   return  of  absentee  or  person  supposed  to  be 

dead 2685 

when  revoked  without  citation 2601 

settlement  of  account  of  temporary  administrator  may  be  com- 
pelled at  any  time • •  •  • 2TM 

VI.  Letteks  with  thb  will  annexed. 

when  to  issue  on  foreign  will • 2996 

to  issue  when  executors  named  incompetent  to  act 2612 

issuance  on  judgment  establishing  will 1863,  1864 

when  and  to  whom  granted 2643 

renunciation  or  exclusion  of  persons  having  prior  right 2644 

qualification  of  administrator 2645 

amount  of  bond 2646 

rights,  powers  and  duties  of  administrator 2613 

VII.  Ancillary  letters. 

when  to  issue  on  foreign  administration 2696 

authentication  of  foreign  letters  for  use  in  this  state 2704 

to  whom  to  issue 2687 

petition 2696 

citation  to  creditor 26^ 

hearing 2699 

bond  of  administrator 26!)9 

ancillary  administrators  must  transmit  assets 2700 

order  for  payment  of  debts 2701 

powers  and  duties  of  ancillary  administrators 2702 

VIII.  Revocation.  * 

for  failure  to  give  new  bond 812,  2599,  2601 

for  disobedience  to  order  to  account 2727 

on  subsequent  probate  of  will 2^4 

grounds  of,  for  disqualification,  misconduct,  etc 2685 

petition 2688 

citation 2686 

decree 2687 

to  be  noted  in  margin  of  record « . . . .  2490 

testamentary  trusts  not  affected 2688 

application  by  administrator  for  revocation 2689 

accounting  upon  application  by  administrator  to  revoke 2600 

when  revoked  without  citation 2691 

remaining   administrators  may  act  where  letters  of  one  re- 
voked  : 2692 

appointment  of  successor 2606,  2693 

TOluntary  accounting  on  revocation 2728 

successor  may  compel  predecessor  to  account 2606 

ma^  continue  action*  and  special  proceeding 2605 

powers  of  administrators  cease  on  revocation 2603 

decree  revoking  not  stayed  by  appeal 2583 

may.  require  accounting  by  administrator 2603 

liability  to  make  restitution  on  revocation  because  supposed  de- 
cedent living  or  will  dismv^red .••••• 2604 
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Letters  of  Gvardlansblp*  a 

See  "  GuAEDiANS." 

Ij^tteru  Patent. 

limitation  of  action  by  person  claiming  under. ••••.•••••• 868 

after  annulment  of 364 

action  by  attorney-general  to  vacate  or  annul • .,. .  1907 

to  vacate  to  be  brought  in  name  of  people ..•....'..  1984 

triable  of  right  by  jury 1958 

copy  judgment-roll  to  be  filed 1^9 

transcript  of  judgment  to  be  filed  with  county  clerk 1960 

Letters  Rogatory. 

may  issue  in  lieu  of  commission 013 

to  issue  only  on  written  interrogatories 913 

settlement  of  interrogatories  ana  return  of  deposition 913 

Letters  Testamentarr* 

for  letters  of  administration  with  will  annexed,  see  "Lbttiu 

or  Administration,  VI.** 
provisions  applicable  though  letters  issued  before  enactment. .   2610 

jurisdiction  of  surrogate  to  grant  and  revoke 2472 

exclusive  jurisdiction   of   surrogate's   court 2476 

probate  or  foreign  wills  in  this  state 2705 

I.   To  WHOM   TO  ISSUB. 

persons  incompetent  to  serve  as  executors 2612 

may  be  refused  for  inability  to  read  and  write  English 2612 

powers  of  executors  before  issuing  of  letters 2613 

executors  not  named  in  letters  not  to  act 2618 

issuing  to  persons  named  upon  qualifying 2636 

renunciation  by  executor 2639 

retraction  of  renunciation 2639 

selection  of  executor  under  power 2640 

exclusion  of  executor  failing  to  qualify  or  renounce 2642 

prioritY  among[  different  letters 25^ 

reckoning  of  time  upon  successive  letters 2593 

supplementary  letters  may  issue  on  removal  of  disability. .  • .  261S 

II.  Issuance;  objxctions. 

•  when  to  issue 2)336 

to  persons  named  upon  contingency 2636 

issuance  on  iudgment  establishing  will 1863,  1864 

executor  to  be  cited  on  petition  for  probate 2^15 

must  be  in  name  of  people • 2600 

how  tested  and  sealed 2590 

conclusive  evidence  of  authority  until  reversal  or  revocation.  2591 

objection  to  issuing  letters 26*16 

hearing  of  objections   2637 

bond  of  executor  upon  objection  to  issuance  of  letters 26.38 

objection^  to  person  selected  under  power 2641 

qualification  of  executor  when  bona  required 2645 

suspension  of,  by  appeal  from  decree  granting 2582 

powers  of  executors  pending  appeal  from  decree  granting. . .  •  2582 

XIL  Oath  and  bond  or  xxecutob. 

oath  of  executor  to  be  filed  before  letters  issue 2594 

deposit  of  securities  to  reduce  penalty  of  bond 2595 

sureties  liable  for  money  received  by  executor  in  another  ca- 

pacitjr. 2596 

'    application  for  new  bond  or  new  sureties 2597 

order  requiring  new  bond  to  be  given 2597 

application  by  sureties  to  be  released  from  bond 812,  2600 

revocation  for  failure  to  give  new  bond '. ..  812,  2599.  2601 

release  of  old  sureties  on  giving  new  bond. .  .^ 2601 

Bttccessor  may  sue  on  official  bond  on  revocation  of  letters...  2606 
•ctkm  on  official  bond  when  no  successor  is  appointed j^..«...  S$p% 
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Letters   Test AmeBtkarr  -^  OontlBveA* 

IV.  Ancillary  lztteks. 

authentication  of  forei^  letters  for  use  in  this  state •  2704 

when  to  issue  on  foreign  will 2605 

to  whom  letters  to  issue ; 2667 

petition 2808 

citation  to  creditors  2606 

hearing 2690 

bond  of  executor 2609 

ancillary  executors  must  transmit   assets 2700 

order  for  pavment  of  debts 2701 

powers  ana  duties  of  ancillary  executor ....•  2703 

V.  Revocation. 

for  failure  of  executor  to  give  new  bond 812,  2509,  2001 

for  disobedience  to  order  to  account 2727 

on  revocation  of  probate  of  will ••...•.•.•.«•....•  2684 

grounds  of,  for  disqualification,  misconduct,  etc 2685 

petition 2686 

caution 2686 

decree. 2687 

testamentary  trusts  not  affected » 2688 

application  by  executor  for  revocation............ 2688 

accounting  upon  application  by  executor  to  revoke 2^0 

when  revoked  without  citation ., 9601 

decree  revoking  may  require  accounting  by  executor 2603 

not  stayed  by  appeal 2583 

voluntary  accounting  on  revocation 2728 

revocation  to  be  noted  in  margin  of  record 2490 

powers  of  executors  cease  on  revocation 2603 

remaining  executors  may  act  where  letters  of  one  revoked. .  2602 

appointment   of  successor   2605,  2603 

successor  may  compel  predecessor  to  account 2605 

may  continue  actions  and  special  proceedings 2605 

liability  to  make  restitution  on   revocation  because  supposed 

decedent  living  or  later  will  discovered 2604 

Libel. 

included  in  term  "personal  injury'*.. 8843 

limitation  of  action 384 

joinder  cJ  causes  of  action  for. 484 

picadin':  application  of  defamatory  words 635 

plea      .   justification   does  not  bar  evidence  of  mitigating  cir- 
cumstances   635 

preference  r  '  actions  for. 791 

fair  newspaper  report  of  public  proceedings  not  libelous.  1907,  1908 

costs  when  recovery  is  less  than  $60 , 3228 

cxceoted  from  jurisdiction  of  justice's  court 2863 

of  Albany  city  court 

K,  of  Troy  justice's  court 

Iilbrarles* 

/                             not  subject  tu  judicial  supervision ••.•• ••• 1804 

V                                       to  action  to  dissolve  con>oration 1804 

to  action  by  people  to  annul  corporation.  ...•...•• 1804 

excepted   from  provisions  for  voluntary  dissolution  pt  corpora- 
tions.   ...• ^* 

appointment  of  librarian  for  appellate  division. ■•••••  •.•••••«• 

I<i#emaes« 

of  Inalnepers  may  be  ordered  to  be  destrojred. ••••••••••«•••« 
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L  IV  CXNXRAL;  IClSCZLLANlOtTlL 

foreclosure  of  mfichimire'  licni  on  reel  piropetty^  tet  * 
CLOsuu;  "  ''  Mbcbahzcs'  Lixirt.*' 
of  chattel  liens,  see  "  FosicLOsimi.'* 
of  mortgages,  see  **  FoaiciASUkB.*' 
proceedings  to  enforce  liens  on  vessels,  see  **  YsssBLSk** 
**enor      ociinecL  •  ••■••••••••«'«»••••■•••••••«••««,»,,,,,  _ _^w 

Kenor  included  in  term  "owner"  in  condemnation  law 8358 

of  attorney  on  cause  of  action  for  services 08 

not  affected  by  client's  settlement 08 

effect  of  filing  notice  of  pendency  of  aetion. • 1671 

action   to  establish)   etc.,    triable  in   county   where  property 

situated 082 

creditor  consenting  to  insolvent's  discharse  must  relinquish.  2X68 
barred  by  sale  on  foreclosure  by  advertisement  after  notice 

to  lienor • 2896 

must  be  stated  at  time  of  judicial  sale  of  r«Md  property 1678 

taxes,  etc,  to  be  paid  from  proceeds  of  judkiaTsale* 1671 

n.  Of  judcmekts.  ^ 

on  personal  property,  acquired  on  Issuing  of  execution 1406 

order  of  preference  among  executions 1406-1408 

on  real  property,  judgment  not  a  lien  until  docketed 1200 

not,^  until  judgment-roll  filed • ..••.•••••••».  1280 

of  judgment  of  court  of  claims •••••••»•...     260 

of  final  judgment  in  replevin ..•••.••.•••••••.••  1780 

'^      of  judgment  of  justice's  court •••••..  8017 

in  New  York  of  order  to  enforce  fine  of  delinquent 

jurw  •. 1117 

of  unpaid  jury  fine  in  Kings  county i....  1166 

for  necessaries,  etc.,  on  earnings,  trust  income,  etc 1391 

(Kscharge  of  lien  for  unpaid  jury  fine  in  Kings  county* •••.     1US7 

judgment  entered  after  death  of  party  not*  a  lien 1210 

continues  for  ten  years  only  after  docketing. 1251 

time  of  stay  not  included  in  ten  years'  period.. •••«..  1255 

binds  after-acquired  property   ....••••• •.•••••..  1251 

acquired  by  levy  after  ten  years...** , •■'• 1252 

not  a  lien  on  interest  in  land  under  executory  contract 1263 

when  against  party  by  fictitious  name  1251 

amendment  of  judgment  against  party  by  fictitious  name 1251 

purchase-money  mortgage^  ranks  prior  to  judgment   1254 

order  suspending  lien  ot  judgment  on  appeal 12^ 

operate*!  from  entry  on  docket   1?57 

in  counties  where  transcript  filed  ^ 12r«8 

restoration  on  affirmance  or  dismissal  of  appeal 12.W 

cancellation    on    filini;   of  ^  satisfiftt inn-piece ^ 120() 

not   afTected  by  cancellation   of  judgr^ient   after   discharge   in 

bankruptcy 1268 

does  not  attach'  to  real   property  acquired  after  discharge  in 
bankruptcy \ 1268 

titer  reversal  or  modification  and  pending  appeal  to  court  o» 
appeals •  •»  •  •  1321 

continues  three  and  a  half  years  after  letters  on  estate  of  de- 
ceased debtor • .  ••  •  • J'^JJJ 

attaches  to  surplus  value  of  homestead  over  $1,000. .  • 140? 

Reserving  lien  of  original  iudgment  for  purpose  of  contribu- 
tion after  sale  on  execution 148B 

«ntry  on  docket  to  preserve  lien  of  originsl  judgment  to  en-     ^^ 
force  contribution ..............••*....  1486 

•gainst  executor,  etc.,  not  a  lien  on  decedent  s  realty,  unless, 
0le. ••••••..  182S 

•reference  in  creditor's  action  on  realty  not  aliened  over  In- 
dividual  debt  of  heir,  etc .^..  18» 

In  creditor's  action   not  lien  on  realty  aliened  before  notice 

of  lis  pendens  or  entry •  •  •  18811 

M  affected  by  order  exempting  insolvent  from  arrest  or  iin^ 
fMlflonm^nt.  .  . • ••••'    •••••••••••  3U6 
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m.   As  AFFBCTBD   BY   PASTXTIOH. 

lienors  may  be  made  parties  In  partition.  ••.••••  • 1888,  1S41 

reference  to  inquire  as  to  partition ?...  1661 

publication  of  notice  to  prove    liens 15<I2 

direction  for  sale  free  from  lien  of  debts  of  decedent 1538 

on  actual  partition,   lien  on  undivided  share  attaches   only 

to  part  assigned  to  share 1540 

pasnnent  into  court  to  satisfy  liens  on  shares  of  property  sold.  15^ 

applicaition  by  lienor  for  money  paid  into  court 1564 

payment  and  satisfaction  of  liens  on  shares  of  lands  sold.  1S65,  1580 
final  judgment  confirming  sale  bars  liens  not  proved  after 

notice.  •  •  .•••••••••..••••« • 1578 

IV.  As  AFFECTED  BY  ACTXOK  FOR  DOWEX. 

inferior  liens  attach  to  residue  on  admeasurement 1015 

reference  to  ascertain  prior  to  sale  to  pay  dower  in  gross. . . .  1621 
property  may  be  sold  tree  from  or  subject  to  liens 1022 

Life  Batates. 

See,  also,  "  Life  Tenakt.** 

division  in  partition  when  life  estate  exists  In  undivided  share.  1553 
investment  of  proceeds  of  land  sold  in  partition  paid  into  court 

for  benefit  of  life  tenant 1583 

action  for  waste  against  tenant  for  life 1051 

forfeiture  of,   for  malicious  waste 1655 

life  tenant  holding  over  liable  for  full  profits 1664 

sale  of  life  estate  of  infant  or  incompetent  for  gross  sum 2363 


LU«  Teiumt. 

PaOCEEDXNGS  TO  DISCOVER  DEATB. 

petition  for  production  of  tenant « 2302 

contents  of  petition   2303 

service  of  petition  and  notice 2304 

when  commission  to  issue 2305 

order  to  produce  before  court  or  referee 2305 

service  ot  order  to  produce 2306 

hearing  before  referee 2306 

powers  of  referee 2306 

compensation  of  referee 2306 

habeas  corpus  to  produce  life  tenant 2307 

report  of  referee   , 2308 

dismissal  of  petition  on  production  or  proof  of  existence. . . .  2309 

costs  on  dismissal  of  petition 2309 

deemed  dead  if  not  produced  and  existence  not  proved 2310 

order  to  let  petitioner  into  possession 2310 

commission  to  issue  if  life  tenant  without  the  state 2311 

dismissal  for  failure  of  petitioner  to  take  out  commission....  2311 

open  commission  may  issue  without  interrogatories 231  *! 

return  of  commission   2312 

petitioner  to  give  notice  of  execution  of  commission 2313 

service  of  notice  of  execution  of  commission 2313 

{»owers  of  commissioner  2314 

ife^  tenant  must  be  produced  before  commissioner 2314 

taking  of  testimony  before  commissioner 2314 

proceedings  on  return  of  commission 2315 

eosts  of  proceeding  2316 

restoration  of  property  on  proof  of  existence  of  life  tenant. .  2317 

action  by  person  evicted  for  rents  and  profits 2318 

order  presumptive  evidence  only  in  ejectmei^t. •.... 
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INDEX. 

Untltatioaa  of  Aetflons. 

cases  included  within  the  statute  •••••••••..•  ^4 

special  proceedings  included  within  the  statute 414 

state  subject  to  same  limitations  as  private  persons 889 

against  non-resident  on  demand  barred  at  domicile  380 

cause  of  action  arising  in  another  state 390a 

bank  notes  and  bills,  etc.,  used  as  money  excepted  898 

cause  of  action  barred  by  statute  cannot  be  used  as  defence  or 

counterclaim   397 

presumption  of  satisfaction  of  judgment    376 

must   be    pleaded    413 

pleading  presumption  of  payment  of  judgment   378 

I»  Fob  rkal  propektt. 

by  state. •• 382 

by  grantee  of  state :.  863 

arter  annulling  patent  or  grant • 864 

seizin  within  twenty  years  necessary 865,  366 

within  twenty  years,  action  for  dower 1596 

within  one  year,  ejectment  for  encroaching  wail 1499 

entry  effectual  only  when  action  begun  within  one  year 367 

possession  presumed  from  legal  title 368 

occupation  presumed  to  be  under  legal  title 868 

adTerse  possession  under  written  instrument  or  judgment....  869 

wnat  constitutes 870 

adrerse  possession  not  founded  on  written  instrument 871 

wnat  constitutes 872 

relation  of  landlord  and  tenant  presumed  to  continue.  •.•••••  873 

right  of  possession  not  affected  by  descent  cast •••••  874 

disabilities  from  infancy,  insanity  and  imprisonment. •••••••  875 

n*  Actions  other  than  to  rbcovxr  rsax.  PKOPniTT. 

1.  IVithin  twenty  years. 

■ealed  instruments • •••••••••• ••  881 

to  redeem  from  mortgage ••••• •••••••••  879 

on  judgment  of  court  of  record • •••••••  876 

%  H^ithtn  ten  years. 

actions  not  otherwise  provided  for • « «  888 

by  state  to  recover  public  funds •••..••••  1973 

proceedings  supplementary  to   execution 2435 

application   to  vacate   or  modify  decree  of   probate   of 

heirship. 2668 

" '%  Within  seven  years. 

application  for  leave  to  defend  after  judgment  by  default 

on  service  by  publicadoa. •••••••• •••••  445 

4k  Within  six  years. 

tiraple  contracts. ••••••••••• 882 

to  recover  chattel   • • • • •• 882 

for  fraud ••• ••••••..••  882 

to  establish  will  382 

Injury  to  property • • 382 

personal  injury •••.••• 382 

judgment  of  court  not  of  record ••• 382 

docketing  tsanscript  of  judgment  of  justlce'a  coart..*...  8017 

%,  Within  Hve  years, 

to  annul  marriage •••••••••••  1752 

divorce.  •  •••• 1758 

iL  Within  four  years, 

action    tinder    unproved    will    against    purehater    from 

Iwir. •• 2028,  STTI 
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lilmltatloiia  ot  AetioBs  —  ContlniieA* 

U.  Actions  othu  than  to  eioovxk  kxax.  norarr-^OootinNdi 

7.  fVithin  three  years. 

against  executors,  etc.,  to  recover  chattd..... J...  38S 

for  taking  or  detaining  personal  property 388 

for  personal  injury  resulting  from  negligence 388 

for  p^alty  to  person  aggrieved 383 

for  penalties  against  directors  and  stockholders  of  banks 

and  moneyed  corporations 394 

against  constable  for  official  acts  or  omissions 383 

for  non-payment  of  money  collected  on  execution 383 

proceedings  to  sell  real  property  to  pay  decedent's  debts.  27B0 

8.  IVithin  two  years. 

for  causing  death  by  negligence 1902 

for  damages  for  encroaching  wall... 1499 

assault  and  battery  ••••• 384 

criminal  conversation •••••••. 384 

false  imprisonment. • 384 

forfeitures  to  state 384 

libel 384 

malicious  prosecution.  • 384 

malpractice. • .••...     384 

penalties  to  the  state • 884 

by  state  for  penalty  recoverable  by  any  person  who  may 

sue k..... 387 

•eductioo 384 

slander ....• 384 

to  revoke  probate  of  will 2663a 

motion  to  vacate  judgment  for  error  in  fact.. 1290 

9l  IVithin  one  year. 

ejectment  for  encroaching  wall 1499 

for  seizure  of  strays 3107 

penalty  recoverable  by  any  person  who  may  sue 387 

against  sheriff  for  official  act  or  omission S8R 

against  coronc^r,  for  official  act  or  omission 986 

against  officers  other  than  sheriff,  etc..  for  escape S85 

application  to  surrogate  to  revoke  probate  of  will 2048 

i  motion  to  vacate  judgment  for  irregularity 1282 

t  10.  Within  six  months. 

on  claim  rejected  by  executor  or  administrator. 
notice  of  claim  against  state 

11.  Within  four  montki. 

relief  by  certiorari  to  reWew  determinatioa..«*« 

j  12.  Within  three  months, 

by  claimant  for  taking  chattel  in  replevin. •••••••••••••  1710 

f*  IIL   DiSABZLZTXXS. 

must  exist  when  right  of  action  accrues... ••.••••••• 406 

several,  no  limitation  until  all  removed. ....••••••••••••.••    409 

of  aliens  during  war •.....•« 404 

^  of  next  of  kin,  legatees  and  creditors..... ••....•...•     392 

by  infancy,  insanity  and  imprisonment  for  trlme. 396 

in  action  to  revoke  probate  of  will 2858a 

in  action  against  purchaser  from  heir,  or  devisee*  under  un- 
proved will 2628 

on  application  for  certiorari  to  review  determination •  2126 

in  action  for  dower 1B96 

•n^  motions  to  vacate  judgments  for  irregularity  or  error  in 

isia 
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LlfltltAtlons  of  Aettmui  — C 

XV.  IimiAumoM  and  twEiriiov. 

partial  payment  avoids  presumption  of  payment  of  judgment.  S70 

avoiding  effect  of  return  of  execution  partly  satisfied S71 

acknowledgment  or  new  promise  to  be  in  writing 8d6 

of  action  for  dower  by  written  adcnowledgment 1596 

when  admission  of  executor,  etc,  does  not  prevent  mnning 

against  proceeding  to  sell  decedent's  real  property 2756 

by  action  against  unincorporated  association 1923 

by  death  of  creditor 492 

of  debtor 403 

where  debtor  dies  within  state 403 

without  the  state   891 

absence   from  state   401 

concealment  within  state  401 

period  occupied  by  action  to  recover  property  of  decedent. . . .  403 

by  futile  submission  to  arbitration 411 

stay  by  injunction  or  other  order  excepted 406 

cause  of  action  pleaded  as  defence,  etc.,  in  discontinued  ac- 
tion   412 

termination  of  action  otherwise  than  by  judgment  on  merits..  406 

reversal  of  judgment    405 

claim  of  executor,  etc.,  against  estate 2731 

V.  When  action  accrues;  co^tputatton  or  pxeiod. 

periods  to  be  computed  from  accruing  of  right  to  relief 416 

when  demand  essential  to  cause  of  action r. .  410 

computation    when  -defendant   without   state  on    accruing  of 

cause. 401 

actions  by  executors,  etc.,  to  recover  personal  property 392 

when  cause  accrues  on  current  account 386 

on  covenant  of  seizin  or  against  incumbrances 381 

by  legatee  against  executor  for  legacy 1819 

by  principal  against  agent,  for  misconduct • 407 

VI.  Commencement  of  action. 

court  cannot  extend  time  for  commencement  of  action 784 

by  service  of  summons 398 

attemi)t  to  commence  equivalent  to  commencement ». . .  899 

requisites  of  attempt  to  commence 390 

in  court  not  of   record 400 

service    of    summons    by    publication    after   attempt    to    com- 
mence   438 

presentation  of  p^ition  to  surrogate  is  commencement  within 

sUtute 2617 

not  to  be  sold  in  court-house  during  sittings 32 

punishment  for  illegal  sale  in  court-house 33 

not  to  be  sold  or  used  in  jails 128 

permit  to  use  liquors  in 129 

justice's  court  not  to  be  held  in  room  where  traffic  in  liquor 

authorized • ••• 3866 

14a  Pendens. 

See  "  Notice  of  Pendency  of  Acnov," 

lilvfnaretoB  OonntT* 

stenographer  for  county  court ••••••• »••••••••  861 

allowance  to  grand  and  trial  jurors ••  ^ 8814 

Lonn  Companies* 

excepted  from  provision  for  voluntary  dissolution. •  •  •  • .  242M 
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I^OTMT  Island  City,  City  Court  of. 

it  a  court  of  record  «••••••••••••••••••••  % 

Lost  Documents. 

suppMne  lost  papers  and  pleadings TS98 

proof  of   loss   and    contents    of    instrument    for    payment    of 

money  on  entry  of  judgment  by  default ..*..  1213 

action  to  establish  lost  wul KsSl 

evidence  required  to  establish  lost  or  destroyed  will 1886 

action  upon  lost  bills  and  notes ■ • 1917 

indemnitv  to  be  ffiven  on  judgment  or  lost  bill  or  note. . .  .^ 1917 

state  and  its  ofm:ers  may  recover  on  lost  bill  or  note  without 

ffiving  indemnity 1918 

probate  of  lost  or  destroyed  will 2621 

livnatfcs. 

jurisdiction  over  custody  of  person  and  care  of  property 2820 

appointment,   powers  and   duties  of   committee   of   person  and 
property,  see  "  Committbb  of  Peeson  and  Psopbrty  op  In- 
competent Persons." 
special  proceedings  to  sell,  mortgage  or  lease  real  property,  see 
"  Sale  op  Real  Property." 

to  be  discharged,  if  arrested M4 

cannot  be  party  to  submission  to  arbitration 2865 

acceptance  of  dower  in  gross  in  lands  sold  for  decedent's  debts  2793 

application  to   release  inchoate  dower  right  of 2351 

order   on    application    2361 

co^rt  may  compel  specific  performance  of  contract  made  by..   2344a 

I.  Service  op;  appearance. 

service  of   summons  on 426 

may  be  dispensed  with  by  order 429 

on  person  designated  in  order 427 

desi^ation  of  person  to  receive  summons 427,  428 

service  of  summons  on  committee  by  publication 438,  439 

appointment  of  special  guardian  ad  litem 428 

special  guardian  ad  litem  excludes  committee  from  control . . .  428 

service  of  citation  from  surrogate's  court  on 2528 

desi^ation  of  person  to  receive  citation 2527 

appointment  of  special  guardian  by  surrogate 2530 

a         of  special  ^ardian  ad  litem  to  exclusion  of  committee.  2527 

notice  of  application  to  surrogate  to  appoint  special  guardian.  2531 

appearance  of,  in  condemnation  proceeding 3363 

11.  Limitations  of  actions  against. 

disability  by  insanity  excepted  from  limitftion •  875,  896 

to  move  to  vacate  judgment   1291 

rights  saved  against  judgment  of  ejectment  by  default 1527 

action  for   dower    1096 

new  trial  of  action  to  determine  claim  to  real  property 1646 

application   for  certiorari  to   review  determination 2126 

III.  Supervening  insanity  as  affecting  testimony  and  proceed* 

ING& 

testimony  at  former  trial  of  party  since  insane 830 

on  submission  to  arbitration 2382 

testimony  on  probate  of  nerson  since  become  insane  admissible 

on  _  application  to   revoke    2651 

remaining  executors,  etc.,  may  act,  if  one  becomes  insane...  2692 

revocation  of  letters  of  sole  executor,  etc.,  for  insanity 2698 

proceedings  on  appeal  from  justice  who  becomes  insane 3056 

IV.  Action  to  annul  marriage  of. 

lunacy  ground   for   annulling  marriage 1743 

action  by  relative 1747 

action   by   next   friend    1748 

legitimacy  of  issue  of  marriage iTll 

order  allowing  next   friend  to  sue 


INDBX. 
Lvnatloa  —  Contlnited* 

V.   ACTIOM    TO  COMPEL  CONVKYANCB. 

when  maintainable.  , •...•••••••••••••••••••••  SS4S 

who  may  maintain ••••  2346 

committee  may  be  directed  to  execute  conreyanee.. 2347 

VI.  Paktition  by  agreement. 

application  by  committee  for  authority 1590 

contents  of  petition 1591 

notice  of  application 151)1 

to  superintendent  of  state  institution 1590 

court  may  authorize ioif^ 

authority  to  committee  to  execute  releases 1502 

effect  ox  releases  159A 

II. 
Msdl. 

service  of  summons  by 436,     440 

service  of  papers  on  attorney  by 797 

on  attorney  residing'  m  another  state 60 

time    added    when    paper    served   on  attorney   by   mail 798 

time  for  service  of  notice  of  trial  by 708 

deposit  of  papers  in  branch  post-office  in  New  York  city 801 

return  of  deposition  by 907 

Mallclovii  Pronecvtlon. 

included  in  term  "  personal  injury  " 8343 

limitation  of  action  384 

costs  when  recovery  is  less  than  $60 3228 

excepted  from  jurisdiction  of  justice's  court 2863 

of  Troy  justice's  court 8223 

of  Albany  city  court • 8223 

Malpractice, 

limitation  of  action 384 

order  of  arrest  in  action  for. • 549 

in  justice's  court • • 2895 

Handamvfl. 

L  GsNEftAL  paovisioirs. 

a  state  writ  1991 

for  general  provisions,  see  "  Writs." 

when  granted  at  special  term 2068 

at  term  of  appellate  division 2009 

return  to  first  writ 2073 

failure  to  make  return  punishable  as  contempt 2073 

oral  pleadings  abolished   2080 

general  rules  relating  to  pleadings  applicable 2(l80 

writ  and  return  not  required  to  be  verified 2080 

to  be  amended  only  by  leave  of  court 2080 

cannot  be  stricken  out  as  sham. 2080 

copy  writ  or  return  not  required  to  be  served  on  attorney. .  2080 

preference  of,  on  calendar  792 

alternative  or  peremptory   • 2067 

tL  Altxenatxvk  writ. 

how  granted 2067 

•ode  of  service  2071 

on  court  or  judges  2(yil 

on  corporation 2071 

on  board  or  body  other  than  corporation... 2071 

where  returnable • 2072 

motion  to  set  aside  writ •••••.••• 30V6 

service. •• «•  2071 
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II.  Alternative  wext  —  Continued* 

form  of  alle^ationa • ••••••«•••••• MB 

joinder  of  grievances •••*••••••••.•.  2076 

demurrer  to  writ  ...• .*•. •,•••.!•. ••••••••••--•>■•  2078 

S rounds  of  demurrer  • 2078 
emurrer  to  part  and  return  to  part 2076 

how  return  made • '^It 

form  of  denials  and  allegations  in  return 2077 

defences  in  return  to  be  separately  stated  and  numbered. . . .  2077 

further  return  cannot  be  compelled « 2076 

demurrer  to  return > 2078 

service  of  notice  of  filing  return  or  demurrer.  ...•.*• 2081 

after  issue  joined^  proceedings  are  same  as  in  action. •.... ..  2082 

when  issue  of  fact  arises 2079 

issues  of  fact  triable  by  jury 2063 

where  issue  of  fact  triable 20M 

from  appellate  division,  where  issue  of  fact  triable 20^ 

^   where  issue  of  law  triable 2085 

rendition  of  verdict,  decision,  etc 2083 

final  order  may  be  entered  and  docketed  as  judgment 2082 

judgment-roll  on  final  order 2082 

final   order   in   favor   of  people   or  relator  must  award  per- 
emptory writ 2062 

recovery  of  damages  b^  relator 2068 

costs  on  final  order  discretionary. ••.... 2066 

stay  of  proceedings;  how  made 2069 

extension  of  time  to  make  return  or  do  other  act.  ..........  2069 

appeal  from  final  order 2087 

stay  of  execution  pending  appeal • ••  2087 

ni.      PBBSMrrOKT  WEZT. 

when  issued  in  first  instance ••••••••.••••.  2070 

notice  of  application   •••• 2B'fO 

service  of  notice  of  application  on  boards  of  three  or  mor^, .  20T0 

where  peremptory  writ  returnable 2072 

motion  to  set  aside  or  quash  writ ••••• -.  2075 

service 2075 

how  return  made  to  peremptory  writ ...^ *•••••-•  2074 

to  issue  on  final  order  on  alternative  writ 2062 

costs  to  be  awarded  as  on  motion 2088 

not  to  exceed  $50  and  disbursements 2066 

stay  of  proceedings   2089 

extension  of  time  to  make  return  or  do  other  act 2089 

fine  for  disobedience  by  public  officer  or  board.  .••.••• 2090 

appeal  from  final  order • • 2^7 

stay  of  execution  pending  appeal 2067 

MAndate. 

defined. .•.••.•.•••.••.•.•••••••••••• ••■ 884£ 

summons  deemed  mandate •••«.••• 418 

requisition  in  replevin  deemed  mandate IQM 

disobedience  to,  a  civil  contempt........ ••.••••••• 14 

abuse  of,  a  eivil  contempt.. ....••..••• 14 

duties  of  sheriff  as  to  service  and  execution  of.....' 100-119 

of  surrogate's  court;  how  executed  and  returnable 2515 

of  justice  of  peace;  requisites •••••.•.•••....  3185 

blanks  prohibited ••••••••••••••....  3135 

deputizing  private  person  to  execute.  ••».» 3156 

constable  to  execute  in  person ••••••• ••••«  8157 

sheriff  to  act  when  execution  rcaUted. •••••••••.. •  8158 

■aA«te«t«rtn«  Corporations. 

omployecg  exempt  from  jury  tarflot.««««»««»»«.»»*»»« 
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oa  file  in  New  York  county  for  twenty  yean  prceumpthre  evi- 
dence. • • ••••••••••• 966 

Mmriue  Cannes* 

Iv  CITY  COUKT  OF  NBW  YOIK. 

jurisdiction , , ,..,,    817 

oraer  of  arrest .• ••••..••......  3177 

mlee  regulating  arr'^st • • 8177 

contents  of  order  of  arrest 3178 

service  of  summons  and  order  of  arrest 3179 

execution  of  order 3179 

bail  or  deposit  before  return 3180,  3181 

after  return 3182 

custody  of  defendant  3183 

return  of  sheriff  3184 

u>pearance  and  proceedings  after  return .•••.  3185 

pleadings  may  be  oral  or  written ' 3185 

demand  for  jury  trial  '. 3185 

preference  of  trial • 3186 

trial 3186 

ordinary  action  may  be  brought  for  like  cause 3187 

Marriaore. 

breach  of  promise,  see  "  Breach  of  PaoMisx  to  Masuiy." 

original  certificate  of,  presumptive  evidence 921. 

original  record  of,  presumptive  evidence 92S 

certified  copy  of  certiAcaLc  or  record  presumptive  evidence 928 

after  divorce  for  adultery   •  • • • .  17€1 

action  for  divorce,  see  *'  Divorce." 

for  separation,  see  "  Separation." 
Action  to  annul. 

by  woman  married  under  sixteen    1712 

causes  for  annulment   1748 

who  may  sue  o:i  ground  that  party  under  ag:e  of  consent....  1744 

on  ground  that  former  husband  or  wife  living 1746 

legitimacy  of  issue  of  marriage  annulled  because  former  hus- 
band  or   wife  living    1715 

because  parties  under  age   1749 

by  relative  on   ground  of  idiocy 1716 

by  relative  of  hmattc   1747 

by  next  friend  of  idiot  or  lunatic 1748 

legitimacy  of  issue  of  marriage  with  idiot  or  lunatic 1749 

on  the  ground  of  force,  duress  or  fraud 1750 

custody  and  maintenance  of  issue  of  marriage  annulled    for 

force  or  fraud ; IJ.'l 

who  may  maintain  on  ground  of  impotency 17^2 

to  be  brought  within  five  years 17^2 

nature  of  action  to  be  indorsed  on  summons 1T74 

service  of  summons  by  publication 438,  430 

proof  of  service  of  summons 1774 

when  and  how  issues  referred 1012 

trial  and  proof  of  facts 1753 

right  to  jury  trial   1753 

on    reference   testimony    and   proceedings   to   be   certified    to 

court  with  report 1229 

on  reference,  judgment  to  be  rendered  by  court 1229 

entry  of  judgment  by  default   1774 

entry  of  interlocutory  judgment   1774 

final  judgment  after  three  months 1774 

conclusive  effect  of  judarment ^ 1754 

order  allowing  next  friend  of  idiot  or  lunatic  to  sue 1755 

interlocutory  judgment  may  award  costs 1774 

docketing  jud|[ment  for  costs  1774 

execution  on  interlocutory  judgment  for  costs,  when  to  issue.  1774 

Married  'Woman. 

may  sue  or  defend  as  if  single 450 

nay  confess  judgment 1273 

damages  to  person,  estate  or  character  ':'     teoarate  property...     450 


Tcxatious  tnd  unauthorized  tdit  la  Mme  •!  a— tif  or  ictftioai 
persoo.  .  .   • 1900 

refusal  of  usurper  to  deliver  books,  etc,  after  judgment  of 
ouster 1962 

illegally  reimprisoning  prisoner  discharged  on  habeas  corpus  or 
certiorari 9961 

concealing  prisoner  to  avoid  habeas  corpus  or  certiorari..  2052,  2063 

failure  of  justice  of  peace  to  pay  over  monejr 3163 

waiver  of  misnomer  of  corporation ...*....  1777 

of  defendant  in  action  against  stockholders 1818 

of  member  of  unincorporated  association  does  not  affect  lia- 
bility of  other  members 1924 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 
disobeyed  for 2024 

Miatalce. 

in  writ  or  process .••..« ••.••••••• 24 

defects  cured  by  verdict,  etc,  and  judgment • 721 

to  be  corrected  by  court 722 

power  of  court  to  amend  process,  pleadings,  etc 72S 

Immaterial  errors  to  be  disregarded 723 

relief  within  one  year  against  defaulta  by  mistake^  etc 724 

correcting,  in  surro^te^  court ._. . .  25V 

in  condemnation  proceedings  721rT3D,  3368 


• 
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bank  notes  and  btlli  nscd  as  money  exeepted  from  it«ft>  of 

limitations. •• •..•••••     8913 

execution  may  be  levied  on •..« 1410 

bank  Mils,  bonds,  cto.,  how  levied  on 1411 

M onv««  Oo«nty. 

jafl   liberties    for    145 

stenographer   for   county   court   of 361 

surrogate  not  to  act  as  referee  or  practice  as  attorney 240R 

compensation   of   stenographers  in   surrogate's  court 2513 

Mortffaffe. 

proceedings  to  mortgage  corporate  real  property,  see  **  Cotrou- 

TioNs;      "  Sale  of  Real  Pao^wiTY.** 
special  proceedings  to  mortKage  real  property  of  infant  •r  !■• 

competent  person,  sec  "  ^ALK  of  Real  PaoFEarr." 
foreclosure  by  action,  see  "  Foreclosure." 

by  advertisement,   sec   **  FoRBCLOSuaB." 

when  receiver  appointed  without  notice Tt4 

limitation  of  action  to  redeem  from •.• ^f^ 

purchase-money,  ranks  prior  to  Judgment 1254 

of  exempt  homestead   1404 

equity  of  redemption  not  to  be  sold  on  execution  for  mortgage 

^   debt 1432 

indorsement  on  execution 14S3 

satisfaction  on  redemption  by  mortgagee  of  realty  sold  on  exe- 
cution    1463 

evidence  of  right  of  mortgagee  to  redeem  realty  sold  on  execu- 
tion    1465 

ejectment  cannot  be  maintained  on 1486 

mortgagee  of  lease  may  pay  arrears  of  rent  after  judgment  of 

ejectment IfWS,  150I> 

to  secure  credit  for  purchase  money  of  lands  sold  in  partition .  .    1574 

1575 
Toid.  If  made  after  petition  for  voluntary  dissolntion  of  corpo- 
ration   2438 

deemed  as«icts  in  hands  of  excctitors,  etc 2712 

decree  to  mortgage,   to  nav  decedent's  debts 2760 

hj  heir,  etc..  not  aflected  by  unproved  wiTl  after  four  yctrt.  •  •  •  3777 


If  •!!•»• 

definition ,.• ,.  TOT 

to  whom  made  : T68 

On  default  oi  appearance 768 

on  appearance  of  one  or  more  defendants 768 

in  New  York  city  770 

la  supreme  court  where  heard 76^ 

in  first  judicial  district 76ft 

transfer  of»  to  another  judge 2^  771 

renewing  after  denial  ! 776 

leare  to  withdraw  motion  for  judgment *..... 777 

renewing  denied  motioo  before  another  judge  is  contempt 778 

withdrawing  motion  for  judgment  without  leave  is  contempt..  778 

notice  of,  to  be  eight  days 780 

in  N.  Y.  city  court 3161 

of  application  for  judgment  on  frivolous  pleadings fV^l 

order  to  show  cause  returnable  in  less  than  eight  days. 780 

affidavit  to  be  served  witb  order  to  show  cause 7^ 

taking  deposition  for  use  on 885 

reference  of  questions  of  fact  arising  on 827,  1015 

in  city  court  of  New  York ; 3172 

\n  proceedings  begun  by  state  writ 1097 

costs-;  collection 7Tf) 

in  surrogate's  court 2556 

execution  for 779 

stay  for  non-payment  of 779 

taxation  of,  on  final  judgment 779 

proceedings  to  punish  for  contempt  not  affected 779 

may  be  awarded  absolutely  or  to  abide  event .-  3236 

to  abide  event 779 

amount;  disbursements  allowed   3251 

lf«&icipal   Corporatlona. 

excepted  from  judicial  supervision   1804 

not  subject  to  action  by  state  to  annul  corporation 1804 

to  dissolve 1R04 

When  taxpayer  may  sue  to  redress  municipal  wrong in2'» 

service  of  summons  on   , ^•'l 

of  certiorari  on 21 80 

Jurors  not  dtstjualifiH  because  residents  or  taxpayers II'O 

order  of  arrest  in  action  for  funds,  etc.,  of .'>19 

attachment  in  action  to  recover  funds  of 637 

judgment  stayed  on  appeal  without  security,  unless  ordered 1314 

not  required  to  give  security  for  provisional  remedies,  etc 1090 

liability    in   damages   for   arrest,   attachment   or   injunction    im- 
properly granted 1900 

action  for  cutting  trees,  etc.,  on  lands  of  municipality. . .   1667,  1668 
costs  not  awarded  against,  unless  claim  presented  before  action.  324.** 

prqof  of  ordinances,  by-laws,  etc 94] 

action  10  enforce  lien  under  contract  for  public  improvement.   8400 
judgment  foreclosing  mechanic's  lien  on  public  improvement..   3418 

*  public    improvement  "    defined 3398 

execution    against   wa^rcs   of   employees,    etc 1391 

proof  of   payments   by 961c 

ACnOR   BY   STATE   TO    KSCOVER    PUBLIC   FUNDS. 

•tate  may  sue  in  courts  within  the  state 1960 

excepted  from  jurisdiction  of  justice's  court MiB 

orders  or  interlocutory  judgments  in  other  actions  may  be 

vacated , 1970 

other  actions  may  be  stayed 1970 

parties  to  other  actions  may  be  brought  in 1970 

•tate  may  sue  in  foreign  courts 1971 

cause  of  action  transferred  to  and  vested  in  state 1972 

action  limited  to  ten  years 1973 

disposition  of  proceeds  of  action 1974 

petition  by  municipality,   etc..  claiming  proceeds 1975 

ftttOThey-general  to  bring  action 1976 

to  bo  brought  in  name  of  people 1984 

13111    • 
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MftBlelpal  Covrts. 

Sec  "  Buffalo,  Municipal  Court  of  ttte  City  of;  **  "  Nbw 
YoKK  Municipal  Courts;  **  "  Rochester,  Municipal  Court 
OF  THE  City  of;  **  "  Syracuse.  Municipal  Court  of  thx 
City  of." 

N. 

See,  ftlso,  "  Unknown  Parties.'* 

when  defendant  may  be  designated  by  fictitioas  name 461 

in  justice's  court 2284 

mistake  in  name  of  juror  cured  by  judgment  on  verdict,  etc...  721 

of  officer  cur^  by  judgment  on  Ycfdict,  etc 721 

of  parties  cured  by  judgment  on  verdict,  etc 721 

power  of  court  to  correct  names  of  parties 723 

waiver  of  misnomer  of  corporation    1777 

misnomer  of  stockholder  defendant  in  action  against  stockhold* 

crs 181S 

of  member  of  unincorporated  association  does  not  affect 

liability  of  other   members    1804 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 

disobeyed  for  misnomer 2021 

judgment  again.st  party  by  fictitious  name  not  a  lien 1251 

nmcndment  of  juagment  against  party  by  fictitious  name ISSl 

Application  for  change  of. 

petition  by  individual   2410 

of  mfant  by  guardian  or  next  friend 2410 

corporation  may   petition    2411 

petition,  etc.,  to  be  filed  with  secretary  of  state 2413 

^  reservation  of  proposed  new  name 2413 

superintendent  of  banks  to  approve  change  of  name  of  bank.  2411 
of  insurance  to  approve  change  of  name  of  insurance 

company^ 2411 

railroad  commissioners  to  approve  change  of  name  of  rail- 
road company    2411 

certificate  of  secretary  of  state  that  proposed  name  does  not 

conflict  with  other  corporations 2411 

contents  of  petition   2412 

petition  to  be  verified 2412 

notice  of  application  by  infant 2413 

by    corporation    2413 

©rder  authorizing  change   2414 

to  be  entered  and  papers  filed 2414 

publication    2414 

affidavit  of  publication  to  be  filed  and  recorded 2415 

order  changing  name  of  corporation   to   be  filed  with   secre- 
tary of  state   2414 

to  be  recorded   by  county  clerk 2414 

when  chanfi^e  to  take  effect 2415 

validity   of    previous   proceedings   to   change  corporate   name 

saved  .  .   2415 

pending  actions  or  proceedings  not  pflFected  by  change 2416 

new  name  may  be  substituted  in  pending  action  or  proceeding.  241fi 

county  clerk  to  report  changes  to  state  officers 2417 

changes  of  name  to  be  published  annually  in  session  laws. . .   2417 

Nafi«««  ConntT* 

jail  liberties   145 

national  Guavd. 

action    by   attorney-general   to   try   title   to   or   forfeit  military 

office,  see  "  Quo  Warranto." 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution 1393 

no   Ice   for  administering  oath   to  officers    3288 

officers   and  i)rivates  exempt   from   jury  service. . .    1030,   1061,  1127 

proof  of  exemption    1062,  ^128 

persons   honorably    disciiargcJ   after   five   years'    service   exempl 

from  jury  service 1030,  1081,  1127 

proof    of    exemption 1062,  1128 

officers   to  certify  to   jury   commissioner  in    New   York  persons 

performing    military    duty , 1063 


MmtmrulimmHon, 

N.  Y.  city  court  cannot  naturalise • • StS 

clerk's  fees  on 8303 

lV«eeBsarles. 

Judgment  for,  enforceable  against  earnings,  trust  income,  etc. .  1891 

IfevllflPenee. 

limitation  of  action  for  personal  injuries  resulting  from 383 

warrant  of  attachment  in  actions  for 685 

Action  Foa  causing  dsatr  by. 

right  of  action  conferred 1902 

who  may .  maintain   1902 

limited  to  two  years * 1902 

for  whose  benent 1903 

"  next  of  kin  "   defined 1870,  1905 

interest  to  be  added  to  verdict  from  date  of  death 1904 

Ifeffotlable  Inatrument*. 

See  "  Bills  and  Notes." 

action  upon  lost  instruments 1917,  1918 

extension  of  time  to  demur  or  answer  in  action  against  corpo- 
ration  on    1778 

order  for  trial  to  be  served  with  answer  or  demurrer  of  corpo- 
ration in   action  on 1778 

reservation  of  trial  terms  for  trial  of  actions  on 232 

Ne'vrapaper*. 

fair  report  of  public  proceedings  not  libelous 1907,  1908 

editors  and  reporters  exempt  from  jury  service....  1030,  1081,  1127 
prcof  of  exemption 1082 

Vevr  Trial. 

I.  When  granted. 

in  court  of  claims , 265 

on  appeal  from  judgment  of  court  of  claims 275 

for  failure  to  file  decision  within  time  limited 1010 

on  appeal  from  judj^ent  by  default  of  justice's  court 3064 

in  ejectment  as  of  right 1525,  1528 

second  new  trial  in  discretion  of  court 1525,  1528 

on  judgment  by  default  1526,  1528 

not  of  rignt  in  action  to  determine  claim  to  real  property. . . .  1646 
on  trial  of   specific  <^uestions  by  jury  may  be  granted  as  to 

some  only  of  questions  tried 1003 

after  jury  trial  of  proceedings  to  sell   decedent's  real  prop- 
erty to  pay  debt 2548 

in  New   York  county  after  jury  trial  of  proceedings  to  pro- 
bate will 2547 

II.  Motion  foe. 

entry  and  collection   of  judgment  does  not  prejudice   subse- 
quent motion , 1005 

final  judgment  not  stayed  by  motion '. 1005 

motion  for,  on  minutes  of  trial 999 

grounds  of  motion  999 

appeal  from  order  to  be  heard  on  case  settled 999 

to  appellate   division    after    interlocutory    judgment   rendered 

after  trial  by  court  or  referee 1001 

when  to  be  heard  and  decided  at  special  term 1002 

for  error  of  court  in  finding  of  fact  or  law  to  be  made  within 

time  for  appeal    1002 

of  fact  to  be  made  to  trial  iudge  unless  dead,  etc 1002 

for  error  of  referee  in  finding  of  fact  or  law  to  be  made  to 

appellate  division 1002 

on  trial  of  specific  questions  by  jury 1003 

liow  and  wh<>n  to  be  made 1006 
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UVDHX* 

ITe'vr  Trim!  —  Contlnned. 

IJ.  liOTiON  voft-~  Continued. 

for  new  hearing  after  trial  of  specific  qoesdoni  bj  referee. .  1004 

how  and  when  to  be  made iOM 

time  for,  on  judgment  of  ejectment  by  defftolt iA36,  1628 

when  defendant  under  disability 1527«  IfiSBB 

not  affected  by  takiog  of  exception 1006 

may  be  heard  with  exceptions   ., • 1006 

when  exceptions  to  be  reviewed  on  motion  for •     906 

motions  to  be  heard  at  special  term,  except,  etc 1002 

order   unon   motion   for    failure   to   file   decision   within   time 

limited.. ; 1010 

judgment  on  motion  to  appellate  division  in  first  instance —  1227 
etipulation    for    iudflrment    absolute    on    affirmance    oT    order 

granting,  in  N.   Y.   city  court 8191 

judgment  absolute  on  affirmance  by  N.  Y.  city  court  of  order 

? ranting 819* 
orcement  of  restitution  upon  granting 1005 

exceptions    heard    in    first    instance   by    apellate   division    on 

motion  for  new  frial lOOH 

appeal  from  order  granting,  brings  up  iudgment  of  reversal..   ISIR 

order   granting  or    refusing,   is  appealable - 1347 

costs  on   motion   for,  on  case .^ ,^ S251 

upon    order    for    failure   to    file    decision    within    tisie 

limited 1010 

after  grantincr  and  before  trial 82R1 

e^denoe  on  new  trial  in  eiectment 1530 

when  evidence  on  first,  admissible  on  new  trial  of  aoHoii  to 

determine  claim  to  real  property 1646 

proceedings  before  justice  after  appeal  from  judgment  by  de- 
fault  

III.  Case. 

preparation  of,  see  *'  Case." 

case  to  be  made  on  motion  for 907 

not  required  on  motion  for  surprise  of  irregularity 908 

on  motion  for,  before  judge  who  trira  action 998 

IV.  Of    bight    on    a^wzja    rok    justice    or    peaol 

demand  for  new  trial  in  appellate  court 3068 

return  of  justice 3063 

undertaking  re(|utred 8060 

offer  to  compromise  before  return 9070 

aw^ard  of  costs 3070 

offer  to  compromise  after  return ..,,..  3072 

amount  of  costs  on 3073 

proceedings  in  appellate  court •••• 8071 

New  York,  CltF  Court  of. 

See  "  City  Court  of  New  York." 

ir«W  York,  CItr  of. 

only  attorneys  to  appear  and  practice  in  courts  la ••••  68 

penalty  for  unlawfully  practicing  ia 64 

service  of  summons  on  city , 431 

cbacnberlain  to  receive  money  paid  into  court 745 

*,                                        duties^  as  to  same 754 

^                                          commissions  of   8821 

preference  of  actions  by  or  against  city  or  health  officers 701 

when  maps  and  surveys  on  file  in  departments  of,  presumpti-re 

evidence^ 965 

when  official  records  of  departments  of,  presumptive  erideaee. .  966 

officers  exempt  from  jury  service 1081 

proof  of  exemption   * . . . .  1062 

members  of  police  and  fire  departments  eacenipt  fron  jury  ser* 

▼Ice. 1081,  im 
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ITew  York,  City  of  ~  0#Mtiaiie«l. 
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proof  of  exemption 1082,  1128 

officers  to  aid  commissioner  of  jurors 1092 

con>oration  counsel  to  prosecute  proceedings  to  enforce  fines  of 

delinquent  jurors    111ft 

special  provisions  relating  to  actions  against,  not  affected 3341 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation  law 3S03 

tervioe  of  papers  through  branch  post-office  in 801 

Ne^r  York,  CovBty  of. 

•pectal  proceeding  begun  before  ene  jndge  may  be  continued 

before  another   26,     771 

change  of  place  of  holding  courts ■. .       4i 

clerk  of  court,  etc,  not  to  be  appointed  referee,  etc 90 

books  and  records  of  former  courts  of 93 

bail  in   120 

custody  of  prisoners  in 120 

appointment  of  jail  physician  in , 126 

designation  of  temporary  jail  in 135,     144 

jail  liberties  for 145 

when  official  records  of  register,  clerk  and  courts  presumptive 

evidence   : .     955 

when  maps  and  surveys  on  file  with  register,  clerk,  surrogate 

and  courts  presumptive  evidence 965 

officers  exempt  from  jury  service 1081 

proof  of  exemption   1082 

county  clerk's  fees  in. 3305 

shcriflF's   fees  in    3308 

fees  of  constables  and  deputy  sheriffs  for  attending  conrt 8S12 

trial  jurors  in,  see  **  Juay  and  Jurobs." 

motions  im 26.    770 

preference  on  calendar  in   793 

notes  of  issue  in 977 

publication   of   notice   of   sale   of   real   projierty   in 1078 

records  in  register's  office  not  to  be  removed  on  subpcena....      977 

costs  when  recovery   under   $500  and   $250 3228 

stenographers  and  court  officers  for  surrogaw's  court 2512 

Hew  York.  IMiitrfet  Courts  of  the  City  of. 

See  **  New  York  Municipai.  Couats." 

dc^r  York  MnBldpsLl  Courts. 

are  not  courts  of  record    3 

effect  of  provisions  upon  jurisdiction  and  proceedings o2i4 

actions  to   foreclose  mechanics*  Hens   in,   sec  "  Foreclosure;  " 

*•  Mechanics*  Liens." 
jurisdiction   of  summary  proceedings  to   recover  possession   of 

real  property    2234 

service  of  complaint  H'ith  summons    3207 

who   may    serve    summons 320S 

deputizing  private  person  to  serve  summons  32(XS 

proof  of  service   3208 

action  commenced  by  service  of  summons 3209 

arrest,  attachment  and  replevin  in   8210,  3211 

proceedings  on  order  of  arrest 3218 

answer  raising  title  to  real  property  3212 

how    jurors   selected    1111 

appeal  to  supreme  court   ,    . .  3213 

where  and  how  appeals  heard  ,    ,. .  1344 

Indgment  on  aps>eal 3213 

IfUUI 
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V^yv  York  MnnlelpAl  Covrts  —  Gonttniie4. 

costs  on  appeal  to  supreme  court 821& 

issuance  of  precept  in  summary  proceedings  to  recover  posses-  ^^ 

sion  of   real   property   2238 

transfer  of  summary  proceedings  to  dispossess  to  another  court 

for   trial    2MC 

Next  Friend. 

action  by,  to  annul  marriage  of  lunatic  or  infant. .    1744,  1748,  1755 
petition  by,  for  change  of'  name  of  infant 2410 

Next  of  Kin. 

See,  also,  "  Decedents'   Estates;  "  "  Executors  amd  Ad- 
ministrators." 

defined 1870.  1905 

in  surrogate's  practice 2514 

not  to  be  arrested  when  sued  as  representative 555 

action  by,  against  administrator  for  distributive  share ISlfi 

order  of  distribution  among   2732 

when  next  'of  kin  of  deceased  husband  or  wife  deemed  also  next 

of  kin  of  decedent 2732 

creditor's    action    against,    see    "  Decedent's    Estates,    VI;  '* 
"  Creditors'  Actions,  II." 

Nlairara  County. 

jail  liberties  for   145 

salary  of  stenographer  of  surrogate's  court   2513 

stenographer  of  county  court   iWl 

per  diem  allowance  to  grand  and  trial  jurors > 3314 

If  on-R  evident  ••  ^ 

jurisdiction  of  actions  by,  against  foreign  corporations 1780 

of   surrogates   over   estates  of   testate   or   intestate   dece- 
dents  2476-2478 

who  deemed  residents  for  purpose  of  jurisdiction  of  N.  Y.  city 

court 8160 

limitation  of  actions  a^inst,  on  demand  barred  at  domicil 390 

svunraons  against,  in  cily  court  of  New  York 3165 

service  of  summons  on,  by  publication,  etc 438,  439 

of  papers  on  clerk  for 800 

of  notice  of  sale  under  foreclosure  by  advertisement 2389 

of  surrogate's  citation  by  publication 2572 

verification   of   pleadings   by 525 

order  of  arrest  on  complaint  demanding  performance  of  act....  550 

in  justice's  court 2894 

attachment  in  actions  against 636 

in  justice's  court   2906 

when  judgment  enforceable  only  against  attached  property 707 

proof,    cause    of    action    against,  on  application   tor  judgment 

by   default 1216 

I                                place  of  trial  of  actions  when  all  parties  are  non-residents 984 

where  to  attend  to  make  deposition 886 

may  be  required  to  give  security  for  costs 3268-3270 

attorneys  may  practice  in  state 60 

not  to  be  appointed  receiver  of  judgment  debtor 2469 

'/  executors   objected    to    for   non-residence   may   be   required   to 

give  bond 2638 

revocation  of  letters   to 2691 

provisions  as  to  testamentary  trustees  apply  to 2820 

appointment  of  guardian  for  infant 2822 

surrogate  to  transmit  will,  etc.,  of,  to  secretary  of  state 2503 

ffonsnit. 

decision  on  motion  may  be  reserved 1187 

not  permitted  after  cause  submitted  to  jury 1182 

in  justice's  court   800T 

judgment  of,  in  justice's  court ;...•......,  8018 

ia!M{ 


INDEX. 

notary  Public. 

ma;^  take  oaths  and  affidavits ' 842 

certificate  of  presentment  or  protest  presumptive  evidence 923 

efl'ect  of  affidavit  denying  receipt  of  notice 928 

in  case  of  death,  etc.,  original  protest  presumptive  evidence  of 

demand 924 

memorandum  presumptive  evidence  of  notice 084 

Notes  of  I«BHe. 

claim  of  preference  in    793 

contents   of 977 

to  state  nature  of  action 977 

time  of   filinff    977 

to  be  entered  on  calendar 977 

not  necessary  to  file  new  note  for  succeeding  terms  in  certain 

counties 977 

Votlce  of  Pendeitey  of  Aetlon. 

notice  of  levy  on  real  property  to  be  recorded  and  indexed  as.  •^^252 

of  proceedings  for  appointment  of  committee 28B5a 

of  proceedings  to  condemn  land 3381 

of  action   against   executor,   etc.»   on   claim   enforceable  out   of 

decedent's  realty 2751 

by  plaintiff 1670 

contents  of  notice   1670 

may  be  filed  before  summons  served '. 1670 

effect  of 1671 

to  be  recorded  and  indexed 2.672 

by  defendant. 1673 

when  cancelled 1674 

liow  cancelled.  .  .   .% 1674 

cancellation  on  securitjr  in  creditor's  action 1674 

on  undertaking  or  payment  into  court 1671 

for  lack  of  undertaking  to  suspend  sale  pending  appeal 

from  refusal  of  specific  performance 1328 

fees  for  recording  and  indexing 3304 

judgment  relates  to  filinfr,  in  ejectment 1526 

in  partition 1557 

in  action  to  determine  claim  to  real  property.  1645,  1646 

in  foreclosure,  when    to  be  filed 1631 

conveyance  on  sale  relates  to 1632 

If otiee  of  Trial. 

causes  may  be  noticed  for  adjourned  term  of  court 34 

for  trials  elsewhere  than  at  courthouse 37 

time  of  service 977 

when  served  by  mail 798 

new  notice  for  succeeding  term  not  required  in  certain  counties.     977 

either  party  may  bring  issue  to  trial 980 

on  amendment,  etc.,  court  may  dispense  with  new  notice 723 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 3162 

time  for  service  of.  in  N.  Y.  city  court 3162 

when  hearing  before  referee   1018 

I  security  for  costs  not  required  when  plaintiff  an  infant...  469,  3268 

IfvlBance. 

action   for,  wl  en  maintainable 1660 

may  be  maintained  by  or  against  infant  in  his  own  name.  1686 

who  may  be  joined  as  defendants 1661 

triable   where    property   situated 982 

issues  of  fact  triable  by  jury 9tUJ 

final  iudfirment  for  plaintiff 1662 

sections  16C0-1662  not  to  apply  to  actions  for  money  only 1663 

summary  proceedings   to   dispossess   tenant   engaging   in   illegal 

trade  or  business 2231 

lVlktti1>er«. 

may  be  expressed  by  figures. •(••••..••       22 

Ifancupntlve  ^'IIIm. 

citation   on    probate  of 2616 

ution  and  tenor  to  be  orovH  by  at  least  two  witnesses....*  2618 
49  i.-<:27 


INDEX. 

Vurmem, 

communications  pnvilegeil   884 

testimony   in   will   cases ^ 

examination  of  hospital  nurse   836 

O. 
Oatlis  &nd  Afllrinatlons. 

I.  Who  may  admikister. 

who  ma]^  take S42 

without  the  state   844 

courts  of  record  to  witness T 

justices  of  city  court  of  New  York 336 

officers,  boards,  etc.,  authorized  to  take  testimony 843 

commissioner  of  jurors  of  New  York  and  assistants lOI^l 

of  Kin^s  county  and  assistants  11S2 

who  may  administer  to  referee 1016 

commissioners  in  condemnation  3370 

II.    FoftM    AND    MODE   OP   SWEARING. 

general  mode  of  swearing  845 

dispensing   with   kissing  gospels 846 

when  affirmation  may  be  made   847 

Eeculiar  modes  of  swearing 84S 

y  persons  not  Christians   849 

examination  of  witness  as  to  capacity  and  obligation  of 850 

swearing  falsely  in  any  form  is  perjury   851 

III.  Op  witnesses  and  jurors;  official  oaths. 

refusal  of  witness  to  be  sworn  a  contempt  9 

witnesses  in  justice's  court  3000 

jurors  on  writ  of  assessment  of  damages   2110 

in  justice's  court 2968 

administrator ^94,  2fiM 

arbitrators 2369 

attorney  on  admission   *^ 

commissioners  in  condemnation   33T0 

in   partition    1556 

to  admeasure  dower    Ift^ 

on  application  for  committee  of  incompetent  person . . .  2329 

executor 25iM 

guardian 2504.  2830.  2831 

referee 1016 

to  admeasure  dower    160H 

in  proceedings  supplementary  to  execution 2445 

waiver 1016 

failure  to  take,  cured  by  judgement  on  report,  etc T21 

person  appointed  by  supervisors  to  act  as  surrogate 24H2 

clerk  of  court  of  appeals  1S6 

deputy   clerk    SW 

special  deputy  clerks  appointed  to  attend  terms  of  court....  ^ 

clerk  and  deputy  clerks  of  N.  Y.  city  court ^ 

stenographer S2 

interpreter  of  N.   Y.  city  court   333 

constable  to  keep  jury  in  justice's  court 300^ 

no  fees  for  administering  official  oaths 32$^ 

fees  for  administering   92^ 

Ocnupanfa. 

necessary   defendants  in   action   of  ejectment 15W 

in  action  for  dower ', . .  1«W 

Oflwr. 

tP  liquidate  damages  conditionally    736 

refusal   of   offer    ' VTi 

costs  Cfn  refusal   737 

of  judgment  by  defendant  before  trial   738 

effect  of  acceptance  or  refusal    738 

of  judgment  by  plaintiff  on  counterclaim   731 

effect  ox  acceptance  or  refusal 739 


INDBX. 

Offer  —  Coiitlnved. 

requisites  of  offer  and  acceptance 740 

entry  of  judgment  on  death  of  party  after  offer  made 763 

in  justice's  court,   by  defendant 2802 

of  compromise  before  return  on  appeal 3070 

after  return  on  appeal   3072 

Ofllcer*. 

of  corporations,  see  "  Coeporations." 

official  bonds,  see  "  Bonds,  IV,  V." 

effect  of  statute  upon  officers  and  of^ces ,,  3358 

I.  Rights,  duties  and  liabilities. 

court  stenographer  is,  of  the  court 82 

proceedings  to  compel  delivery  of  books  and  papers  to v2471a 

exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption   1082,  1128 

of  court,  privilege   from   arrest 565 

civil,  may  be  excused  from  serving  as  juror 1033 

certain,  disqualified  as  trial  jurors 1029 

to  make  and  certify  to  searches 961 

when  copies  of  records  and  papers  are  evidence 933 

subordinate  may   produce   book   or   paper   on   subpoena   duces 

tecum 869 

procuring  personal  attendance  on  subpcena  duces  tecum 869 

mistake  in  name  of,  cured  by  judgment  on  verdict,  etc 721 

liability  for  money  received  not  affected  by  discharge  of  in-. 

solvent  debtor 2184 

assuming  to  act  as,  without  authority 14 

of  court  of  record,  may  be  punished  for  misconduct 14 

taking  fees  not  prescribed  by  law  prohibited 3280 

for  services  not  rendered  prohibited 3281 

treble  damages  for  illegally  taking  fees 3282 

fees  to  be  included  in  account 3286 

may  charge  fee^  paid  for  oaths,  postage,  etc 3201 

fees  to  be  paid  before  paper  transmitted 3292 

II.  Actions  by  and  acaxnst. 

1.  Genera!  provisions. 

jurisdiction  of  justice's  court 286S 

actions  against,  on  causes  arising  before  term 1927,  1928 

action  by,  upon  cause  which  accrued  before  term..  1926,  1928 

action  by  taxpayer  against,  to  prevent  waste 1925 

actions  on  official  bond,  see  "  Bonds,  V." 

how  designated  in  summons 1929 

designation  of,  by  name  of  office  in  habeas  corpus  and 

certiora.-i 2024 

mode  of  service  of  certiorari  on 2130 

injunction  against  acts  of  state  officers.  .^ 605 

not  requirea   to   give  security    for   provisional   remedies, 

etc 1990 

liability  in  damages  for  arrest,  attachment  or  injunction 

improperlv  granted 1990 

•rder  of  arrest  in  action  for  money  or  property  misap- 
plied   549 

in  justice's  court    2895 

in    action    for   misconduct   or    neglect    in    justice's 

court 2895 

attachment  in  action  for  misappropriating  public  funds..  637 

verification  of  pleadings  by 525 

waiver  of  objection  of  non-joinder 1929 

for  official  actr  or  omissions  triable  where  cause  of  action 

arose 983 

death  docs  not  abate  action  by 768 

successor  of  Dublic  officer  may  continue 766 

•ubttitution  of  successor 766.  193C 
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OAcers  ~-  Continued. 

II.  Actions  BY  AND  AGAINST  —  CoMlnued. 

1.  General  provisions  —  Continued^ 

issuance  of  execution   against • 1981 

increased  costs  in  actions  for  official  acta 3268,  3259 

in  justice's  court    3079 

in  certiorari,  what  included  in  "  body  of  officer  " 2146 

certiorari  may  issue  to,  after  expiration  of  term 2136 

may  be  punished  after  term  for  tailing  to  make  retttttl  to 

certiorari.  .  .   ./. 2136 

fine  for  disobejring  peremptory  mandamus 2000 

proceedings  to  collect  fines  imposed  on 2206-2301 

2.  Action  to  try  title  to  oMcd. 

by  attomey^general 1M8 

action  to  be  brought  in  name  of  people 1984 

by  attorney-general  to  forfeit  public  office,  civil  or  mili- 
tary  11M8 

joinder  of  relator  as  party  plaintiff 1986 

relator  to  give  security  for  costs,  etc 11^5 

compensation  of  attorney-general  when  relator  joined 1986 

right  of  claimant  may  be  tried  in  action  against  incum- 
bent  1949 

triable  of  right  by  jury 195(i 

claimant  to  assume  office  after  judgment  in  his  favor 19!S1 

to  demand  books  and  papers  after  judgment 1951 

proceedings  to  obtain  books  and  papers 1962 

refusal  to  deliver  books  and  papers  after  judgment   of 

ouster  on  misdemeanor 1953 

final  judgment  of  custer 1956 

fine  may  be  Imposed  upon  usurper  by  judgment 1956 

to  be  docketed    1956 

action  for  damages  sgainst  usurper 1953 

preference  of  appeals  involving  title  to 229 

8.  By  people  to  recover  public  funds,  etc. 

excepted  from  jurisdiction  of  justice's  court 2869i 

when  state  may   sue 1969 

may  sue  although  same  cause  exists  in  another  public  au- 
thority   1969 

although  another  action  pending 1968 

In  foreign  courts 1971 

stay  of  otlier  domestic  actions 19T0 

parties  to  other  actions  to  be  brought  in 1970 

damages  vest  in  state  on  commencement  of  action 1972 

limitation  of  action    1973 

judgment  or  order  reinstating  in  municipality  funds,  etc.. 

recovered 19"4 

petition  hy  municipality,  etc.,  for  funds  recovtered 1975 

notice  to  attorney-general    19?^ 

attorney-general  to  bring  action  for  people 1976 

See  *'  Bo>ros.** 

Old  Ottafd. 

officers  and  privates  exempt  from  jury  aenrfce  la  Ntw  York. . . .  1061 
proof  of  exemption • 1062 

Omiskloas. 

See,     also,     "  Amsndmbnt;  "     "  Dancrs;  "•     "  laaiGtrLABi- 

ties;  ••    "  MiSTAKl.** 

court  may   supoly  within  one  y«ar ••••... 724 

tupplying  in  surrogate's  court • 2SSS 


INDEX. 

Ononda«a  County. 

jail  liberties  for I45 

fees  of  surrogate's  stenographer  in, .......  i !  i !  i  i  .*!  i  1 !!.!!  j  j !  ^VM 

Ontario  County. 

per  diem  aUo^wcfe  pf  grand  and  trial  jurors 3314 

O^nl  PleAfliiiiva. 

abolished   in  mandamus   , , . . . .  2060 

petition  or  answer  in  surrogate's  court  may  be  presented  orally.  2533 

allowed  in  justice's  court 29-Jn 

in  marine  causes  in  city  court  of  New  Yofk 3185 

Oranice  County. 

stenographers   for  supreme  and  county  courts 256.  257 

allowance   to   grand   and  trial   jurors 3314 

mileagQ  of  Jurors 3314 

Urtfer*. 

definition    and    form , . , 7C7 

in  surrogate's  court  defined 2956 

^  order  **  refers  to  order  in  civil  action  or  proceeding 3343 

rncladed  in  "determination"  in  provisions  as  to  cei^iorari . . . .  2146 

"  final  order  "  in  surrogates'   proceedings  defined 2?^50 

must  be  in   writing 767 

in  N.  Y.  city  court  to  be  made  only  by  a  justice 327 

in  county  court,  who  may  make 354 

who  may  make,  out  of  court,  without  notice 772 

by  whom  made  vacating  and  modifying  orders,  without  notice. .  772 

powers  of  county  judge  expressly  conferred 773 

staying  proceedings  longer  than  twenty  days 77.^ 

in  proceedings  begun  by  state  writ 1997 

to  show  cause,  granting  of 780 

when  returnable T80 

affidavit  to  be  served  with  order 782 

when  new  application  for,  prohibited  after  refusal 776-778 

pitblication  of  order  to  present  claims  of  creditors 786 

relief  against  default  within  one  year 724 

stay  by,  ej&cepted  from  period  of  limilation 406 

of  N.  Y.  city  court  roav  be  served  within  state «  338 

enforcement  of  order  in  surrogate's  court 2556 

costs  upon  orders  of  surrogate's  court flfiM 

review  of  order  by  judge  of  court  other  than  that  in  which  ao- 

tion  pending 774 

appellate  division  may  vacate  or  modify  without  notice,  orders 

made  without  notice   1348 

may  grant,  when  applied  for  without  notice  and  refuted 

below 1348 

not  appealable  until  entered 1304 

proceedings  to  compel  entry  for  purpose  of  appeal 1304 

annulling  for  failure  to  enter 1304 

orders  affecting  substantial   rights   appealable  from   inferior  to 

supreme  court 1842,  134r. 

what  orders  arc  appealable  to  appellate  division 1347 

out  of  court  appealable 1348 

in    special    proceedings,    appealable    when    affecting    substantial 

right 1«W,  1357 

when  appealable  to  court  of  appeals 100.  191 

entry  on  determination  of  appenl 1355 

on  appeal  from  Inferior  to  supreme  court 1,H45 

and  enforcement  of  order  determining  appeat l^(V\ 

enforcing  affirmance  or  modification  on  appeal 1320 

costs  on  appeal  from    8230 

of  municipal  corporations,  proof  of ...•....• ••••  94] 
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Orleans   Comitr. 

allowance   to    grand   and  trial   jurori... •••••••••••••...    3314 

Os'wevoy  Recorder's  Court  of. 

a  court  of  record 2 

civil  jurisdiction 3196 

pending  actions  transferred  to  supreme  court 3107 

papers  and  records  transferred  to  county  clerk 3196 

power  of  supreme  court  in  actions  transferred 3190 

removal  of  action  to  county  court  for  disability  of  judge 3200 

subpcena  may  be  served  anywhere  within  state 3201 

application  of  provisions  of  Code »• 3208 

section  3301  relating  to  clerk's  fees  not  applicable 8302 

OTeraeer  of  HlorhMrsijra. 

effect  of  order  for  cutting,  etc.,  trees  in  action  for  damages....  1668 
may  seize  strays  806i 

Overseer  of  the  Poor.  * 

application  by,  for  committee  of  lunatic,  etc 2824 

notice  to,  of  application  for  committee  of  lunatic ^ffl 

fines  for  contempt  in  justices'  courts  to  be  paid  to 2875 

minute  of  conviction  deemed  judgment 2976 

may  sue  for  penalties  for  strays  on  highways 3082 

when  proceeds  of  sale  of  strays  to  be  paid  to 3002,  3094 

may  sue  for  penalties  person  wilfully  setting  animal  at  large. .  3100 
may  be  allowed  to  appear  in  action  for  penalties  by  another. . . .  8112 
settlement,  etc.,  of  penalty  with  private  person  does  not  affect 
right  of  action  8113 

P. 

Papers. 

how  written,  printed  or  typewritten 796 

weight  of  paper 796 

supplying  lost  or  withheld ••••..  726 

demand   for  admission   of   genuineness  of • 735 

costs  of  proving  genuineness  after  demand....... 735 

certain,  may  be  ordered  to  be  destroyed 21 

I 


service  of  summons  for  infant  on 426 

may  sue  to  annul  marriage  of  child  under  age  of  consent......  1744 

accounting  when  acting  as  guardian  in  socage 24T2 

Parties. 

I.  Capacity  to  sue  akd  dxfxkd. 

real  party  in  interest  to  sue, .^ .' 449 

married  woman  sues  or  defends  as  if  single 450 

infant  entitled  to  sue 468 

infant    plaintiffs   and   defendants,    see   "  Gdaxdians;  "    *'  Ik- 

FANTS." 

prosecuting  or  defending   as   poor  persons*   see  "  Pook   Pbk> 


SONS." 


one  or  more  suing  or  defending  for  all 448 

trustee  of  express  trust  defined 449 

may  sue  without  joining  beneficiary 449 

when  foreign  corporation  may  sue 1779 

two  or  more  executors,  etc.,  considered  as  one  person 1817 

of  committee  of  property  of  incompetent  person  to  sue 2340 

of  temporary  administrator 2675 

not  disqualified   to   testify 828 

testimony   of   party   adduced    for   adverse  party  may  be  re- 
butted,   , 8$8 

(deposition  of  party  may  be  taken ...-. ...•••••••••••••  879 
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Parties  —  Continued* 

II.  Designation  of. 

how  designated  in  civil  action 8838 

summons  must   specify   names 417 

complaint  must  contain  names  of  all • 481 

of  defendant  by  fictitious  name 451 

of  unknown  persons  as  defendants 451 

in  justi :e's  court   28S4 

power  of  court  to  correct  names. 723 

to  add  or  strike  out  names 723 

mistakes  in  names  cured  by  judgment  on  verdict,  etc 721 

of  public  officers  as 1929 

in  condemnation  proceedings 3358 

III.  Necsssaby  and  proper  parties. 

state  may  be  made  defendant  by  reason  of  Her  for  transfer  tax.     447 

husband  not  proper  party  in  action  for  wife's  tort 450 

for  damages  to  person,  property  or  character  of  wife . .     450 

executors  who  have  not  qualified  not  necessary  parties 1818 

necessary  defendants  to  action  to  foreclose  mechanics'  liens. .  3401 
obligor  in  bond  may  be  made  defendant  in  action  to  foreclose 

on  realty 1627 

who  may  be  joined  as  defendants  in  action  for  nuisance 1fi61 

to  action  to  determine  validity  of  probate  of  will 2658? 

necessary  parties  to  appeal  from  surrogate's  court 2573 

all  claimants  must  b^  joined  in  action  by  attorney-general  to 

try  title  to  office,  etc lOM 

occupant  to  be  made  defendant  in  ejectment 1501 

defendants  in  eiectment  when  lands  not  actually  occupied...   1502 

necessary,  in   partition    1538 

members  of  class  as  parties  in  partition I(hi6 

\  ro:  er,  in  partition,  at  election  of  plaintiff 1539 

m  action  for  dower  occupant  is  necessary  defendant 1597 

necessary  defendants  when  lands  not  occupied 1597 

persons  clair-.ing  interest  are  proper  parties 1598 

owners  of  different  portions  in  severalty 1599 

IV.  JoZNDBa  AND    NON-JOINDER. 

joinder  of  claimants  as  parties  defendant  on  motion   of  de> 

fendant 820 

who  may  be  joined  as  plaintififs 446 

as  defendants 447 

united  in  interest  must  be  joined  as  plaintiffs  or  defendants..  448 

united  in  interest,  verification  by. 525 

trustee,  executor,  etc.,  need  not  Join  beneficiary 449 

person  refusing  to  join  as  plaintiff  to  be  made  defendant 448 

demurrer  to  complaint  for  misjoinder  of  parties  plaintiff 488 

for  def^t  of  parties 488 

J  persons  severally  liable  may  be  joined  as  defendants 454 
oinder  of  persons  severalty  liable  not  to  affect  defendant's 

right  to  relief  455 

prosecution  of  action  against  defendants  served 456 

severance  of  action  on  entry  of  judgment  against  one 

or  more 466 

entry  of  jud^ent  against  one  or  more 456 

failure  to  join  persons  jointly   liable 457 

persons  jointly  liable  regarded  as  one  in  action  against 

defendants  severally  liable    4R7 

Joinder  of  plaintiff  with  sheriff  in  action  in  aid  of  attachment.  679 
persons   claiming   interest   may   be   joined    as   defendants   in 

ejectment 1603 

who  may  be  joined  as  defendants  in  action  for  nuisance ^^Sk 

waiver  of  objection  of  non-joinder  of  public  officer 19S9 

non-joinder  or  misjoinder  not  available  to  defendant  in  action 

against  carrier  unless,  etc 1946 

{cinder  of  lienors  as  plaintiffs  in  action  to  foreclose  mechan- 
ics* liens 8402 

in  action  for  dower,  owners  of  different  portions  in  severalty. 
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Parties  —  Continued. 

V.  Bkingxng  in  additional  paktibs. 

Xmrttea    necessary  to   determination   of  controversy  must   be 

brought  in 452 

person  interested  may  apply  to  be  made  a  party 452 

supplemental  summons  to  be  served  on  defendants  brought  in.  453 
proceedings  to  bring  in   parties  on   death  or  transfer  of   in- 
terest   760 

parties  necessary  to  partition  to  be  brought  in  in  action  for 

waste  against  co-tenant 1657 

creditors  in  action  to  dissolve  or  annul  corporation 1807 

in  certiorari  to  review 21o7 

after  appeal  from  surrogate's  court 2573 

additional  parties  may  be  brought  in  io  court  of  cUima. .....  2Bl 

•VI.  Substitution  or  ?AaTiss. 

pending   actions  or  proceedings   not   affected   by   change   of 

name 2416 

new  name,  may  be  substituted  in  pending  action  or  proceeding.  2416 

bond  or  undertaking  not  affected  by  change  of  parties 815 

appointment  of  admioistratov  on  application  of  party  to  ac- 
tion against   intestate 2060 

in  court  of  claims 281 

on  transfer  of  interest 756 

original  party  may  continue 756 

on   devolution   of   liability 756 

of  representative  on  death  of  sole  party 757 

continuance  of  action  <tgaiost  survivors 758 

aeverance  of  action  on  death  of  defendant  jointly  and  sever- 
ally liable 758 

of  successor  when  only  part  of  cause  survives  to  or  against 

remaining  parties 759,  760 

of  defendant  on  interpleader 8.:^ 

person  entitled  to,  may  appeal 1296 

appeal  not  heard  until  substitution 1206 

substitution  on  appeal   ^ 129^1280 

of  indemnitors  as  defendants  in  actions  against  sheriff..   1421-1426 

of  party  in  interest  as  plaintiff  in  partition l.M? 

on  death  of  party  to  partition 1588 

of  successor  of  officer  of  unincorporated  association 1920 

successor  of  public  officer,   receiver   or  trustee  may   continue 

action ^ 766 

substitution     of     successor     of     public     officer,     receiver     or 

trustee 766.  1930 

of  defendant  in  place  of  sheriff  after  discharge  of  at- 
tachment   710 

r«rtltion. 

controversy  as  to,  may  be  subject  of  arbitration 2365 

petition  for  sale  of  property  of  infant  or  incompetent  to  avoid 

action 23.'50 

jurisdiction  of  county  court 340 

I.  Who  MAY  biimg;  parties. 

when  action  may  be  broTight 1532 

action  by  remaindermen  subject  to  estate  in  possession 1533 

infant  may  hrinj?  by  authority  of  surrogate 15JW 

may  maintain  in  his  own  name 16Wi 

by  heir  ft)r  partition  of  devised   property 1537 

necesftarv  oartics 1538 

members  of  class  as  parties 1538 

who  may  be   plaintiff 153>^ 

proper  parties,  at  election  of  plaintiff l.VS) 

lienor  may  be   made  party l.'iSJ^,  1540 

appointment  of  guardian  atl  litem  for  infant l.Wi 

security   by   guai  «iinii   ad  litem 1T3H 

cannot  be  waived 15^*6 
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Partition  —  Continued. 

I.  Who  may  bring;  parties  —  Continued. 

substitution  and  supplemental  summons  on  death.* »...  16^ 

state  may  be  made  partv  defendant 1S94 

summons  may  be  served  on  attorney-general  for  state. ......  1594 

II.  Summons;  pleading;  trial. 

terrice  of  summons  on  unknown  owners 1541 

property  to  be  described  with  commo;i  certainty 1&42 

complaint  to  state  interests  of  parties 1542 

to  allege  that  no  executor  or  administrator  of  deceased 

owner  appointed 1638 

answer  may  controvert  interest  of  plaintiff 1549 

statement  of  defendant's  interest  in  complaint. 15i3 

claim  of  title  of  co-defendant 1643 

triable  where  property  situated 9SQ 

issues  of  fact  triable  by  jury 1544 

preference   of  actions   for 791 

on  default,  etc.,  title  to  be  ascertained  by  court  before  inter- 
locutory judgment 1645 

iffterlocutory  judgment 1646 

recording  judgment  in  each  county  where  lands  are 1695 

addiUonal  allowance  to  plaintiff^ 3252-3254 

when  action  settled  before  judgment 3252,  3254 

computation 32^ 

surveyors'  and  commissioners'   fees 3299 

adjustment  of  rents  or  profits  between  parties 1589 

III.    COUMISSIONBRB   TO   MAKE    PARTITION. 

appointment 1549 

oath 15i>0 

removal 1560 

appointment  to  All  vacancy 1650 

to  make  partition,  or  report  that  same  improper. 1551 

may  employ  surveyor   1552 

all  must  meet    but  acts  of  majority  valid 1554 

report 1654 

feet  and  expenses 1555 

to  be  taxed  and  paid  by  plaintiff 1555 

confirming  or  setting  aside  report 1556 

final  judgment  on  report 1557 

in  action  by  infant  plaintiff. 1534 

IV.  Actual  partition. 

"distinct  parcel"  defined   8343 

when    partial   partition   directed 1547 

successive    partial    partitions    as    interests    of    parties    ascer- 
tained  , 1547 

severance  of  action,  when  partial  partition  directed 1547 

setting  off   shares   in   common 1548 

actual  partition,  when  to  be  directed 1546 

division  into  parcels   and   allotment 1552 

designating  boundaries   of  separate    parcels 1552 

lien  attaches  only  to  part  assigned  to  share  charged  with  lien.  1640 
division  when  dower,  curtesy,  or  estate  for  life  or  years  exists 

in   undivided   share    1553 

division   among  j'emaindermcn  or  reversioners 1553 

against    whom    final    judgment,    making    aetual    partition,    is 

conclusive r 1557 

judgment  to  direct  delivery  of  posseasion 1558.  1675 

order   to   sheriff   to   deliver   possession   when    distinct    parcel 

allotted.   1675 

compensation  to  equalize  1587 

not  awarded  against  unknown  party  or  i^^aintt  infant, 

unless,  etc / 1687 
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P»rtltloB  —  CoAtlnved. 

IV.  Actual  paktition  —  Continued. 

costs  on  judgment  for •••.•••••••••••••••••  1560 

collection  of  costs  against  unknown  awuw •••• 18G0 

V.  Sau. 

1.  When  directed;  procedure, 

when  to  be  directed 15IA 

when  ordered  in  action  by  remaindermen X533 

modification  of  interlocutory  judgment  on  report  that  par- 
tition cannot   be  made .^ 1600 

interlocutory  judgment  for,  on  report  of  commissioners.  IBQb 

to  be  made  by  referee  or  sheriff 1560 

protection  of  rights  of  unknown  owners 1572 

when  credit  allowed  for  purchase-money 1573 

mortgage  to  secure  purcnase-money 1574 

separate  securities  to  county  treasurer  and  owner  of  full 

age 1575 

report  of  sale 1676 

final  judgment  confirming 1577 

parties  on  whom  final  judgment  confirming  is  conclusive.  1577 

payment  of  costs  and  expenses 1579 

judgment  confirming,  may  direct  delivery  of  possession..  1675 

officer  making,  to  pa/  taxes,  etc 1676 

judgment  to  be  entered  in  county  w^Here  property  situ- 

ated 1677 

Satisfaction  of  liens, 

direction  for  sale  free  from  lien  of  debts  of  decedent.  1538 

proceeds  to  be  paid  into  court 1538 

withdrawal  of  shares  of  proceeds 1538 

reference  to  inquire  as  to  liens 1561 

publication  of  notice  to  prove  liens 15RX 

report  of  referee 1563 

pajrment  into  court  to  satisfy  liens  on  shares 1563 

application  by  lienor  for  money  paid  into  court 1564 

payment  and  satisfaction  of  liens  on  undivided  shares.  1565 
proceedings  to  settle  liens  on  shares  not  to  delay  pay- 
ment to  other  parties 1566 

payment  of  liens  on  shares 1580 

final  judgment  confirming  sale  bars  lienors  failing  to 
prove  lien  after  ilotice 1578 

%  Dower  interests. 

tale  when  dower  right  exists  in  entire  property 1567 

free  from  dower  right 1568 

payment  in   gross  in  satisfaction 1568,  1568 

investment      of      one-third      proceeds      for     benefit     of 

dower 1568,  1668 

protection  of  inchoate  right  of  dower  and  future  estates.  1670 
release  to  husband  of  inchoate  right  of  dower 1571 

8.  Distribution  of  proceeds. 

how    awarded 1580 

duties    of    officers    making    sale 1580 

payment  or  investment   of  interests  in  remainder  or  re- 
version    1539 

shares  of  infants ^ 1581 

investment  of  shares  of  unknown  and  absent  owners. . . .  1582 

distribution  of  shares  of  unknown  owners 1583 

investment  of  proceeds  paid  into  court  for  benefit  of  ten- 
ant for  life  or  doweress tSfH 

security  to  refund  shares  paid  over 1M4.  158S 

action  on  security  to  refund  share  paid  over 1686 

presumpium    of    death    of    unknown    heirs    when    money 

paid    into    court    94I 

paymenl  of  moneys  deposited  in  court  in  certain  cases.    1538 
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VI.    Op    LAVDS   of    IKFANTS   and    IIICOMrETENTS   BY   ACKEElfENT. 

application  by  guardian  or  committee  for  authority 1500 

contents  of  petition 1591 

notice  of  application 1991 

to  superintendent  of  state  institution 1590 

court  may  authorize  partition 1592 

authority  to  guardian  or  committee  to  execute  releases 1592 

effect  of  releases 1593 

Vn.  Im  action  for  waste  by  joint  tenant. 

when   entitled   to  partition 1656 

interlocutory  judgment  for 1657 

reference,  etc.,  to  ascertain  rights  and  interests 1657 

necessary  parties  to  be  brought  in 1657 

deduction  of  damages  from  defendant's  share 1658 

Partners. 

partner  of  defendant  may  apply  for  discharge  of  attachment. . . .     693 

undertaking. 694 

application  for  release  of  pivpcrty  from  levy  against  partner...  1413 
levy  of  execution  on  interest  of  partner  previously  attached....   1415 
partner  cannot  separately  compound  partnership  debt  before  dis- 
solution    1942 

non-joinder  or  misjoinder  of  defendants  in  action  against  firm 

engaged  in  transportation   1045 

filing  statement  of  names  of  partners  engaged  in  transportation .   1945 
separate  action  against  partner  not  sued  or  served  in  original 

suit , 1946 

continuance  of  business  during  action  for  diss(>hition,  account- 
ing,  etc ; 1947 

powers  of  court  in  action  for  disjsolution,  accounting,  etc 1947 

execution  of  consent  to  discharge  of  insolvent  debtor 215r» 

service  of  justice's  summons  on  managing  agent  of  non-residents.  2879 

Patent*. 

See,  also,    "Letters    Patent."  ... 

authenticated  copy  of  foreign  patent  admissible  in  evidence...     956 

Payment* 

presumption  of  payment  of  judgment.. fl^ 

partial,   avoids   presumption   of.  satisfaction   of  judgment. .  .iio 

Ijroof  of  payments  by  a  municipal  corporation  or  officer  thereof.  »«lc 

Payment  Into  Conrt. 

discharges    depositor    from    liability . . ;•;••• Jjv 

comptroller   to   supervise   administration   of   funds.. Mj 

comptroller  to  institute  proceedings  to  enforce  judgments,  etc.  744 

comptroller  may  examine  bocks,  etc..  of    banks,  etc T44a 

compelling  transfer  from  banks  to  county  treasurers 744a 

transfer  of  money  and  securities  to  county  treasurers 740 

designation  of  banks  of  deposit 7^6 

court  may  direct  payment  of  funds J47 

investment  of  funds  747 

title  to  securities    ™ 

actions  on  securities  ' • *  JjJ 

transmission  of  title  to  successor  in  office. <ow 

payments  to  be  made  only  on  certified  copies  of  orders T&i 

custodian's  books  of  account  ™ 

annual  report  of  custodian 'Jf 

presumption  of  death  of  unknown  heirs JJ* 

•nforcement  of  judgment  directing ^^ 

commissions  of  county  treasurer. .......... . .  •.•■.• •  •  ^^' 

leave  to  sue  on  county  treasurer's  bond  for  faihire  to  pay  over 

money  on  order  of  court. .  •  •  ■  ■    •  • JJS 

made  in  city  court  of  New  York oiw 
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Payment  into  Court  —  Contlnned. 

on  tender  after  suit 732 

notice  of  deposit 732 

to  effect  cancellation  of  notice  of  pendency 1671 

in  partition^  on  sale  tree  from  debts  of  deceased  owner 1538 

to  satisfy   liens  on   shares 1563 

application  by  lienor  for  money 1564 

payment  and  satisfaction  of  liens  on  lands  sold 1565 

foreclosure  by  action ;   surplus  moneys 1633 

of  amount  due  and  costs  on  dismisaal 1634 

after  judgment  to  stay  proceedings. 1635 

foreclosure  by  advertisement;  surplus  on  sale 2-KM 

petition  of  claimant ., 2405 

notice  of  application , 2406 

when  and  to  whom  application  to  be  made 2406 

order  for  distribution   2407 

reference  of  application   2407 

when    letters    issued    on    decedent's    estate    within    four 
years 2408 

in  surrogate's  court,  to  be  made  to  county  treasurer 2S37 

control  of  surrogate  over  2537 

docketing  decree  directing   2553 

amount  of  debt  not  due  when  account  settled 2745 

of   legacv   or   distributive   share  of   infant   who   has   no 
general  guardian 2748 

proceedings  of  real  property  sold  to  pay  decedent's  debts.  2760,  2786 
surplus  money   on   foreclosure  within   four  years   of    is- 
suing letters 2798 

how  distributed .^ '. 27W 

as  security   for  cancellation  of  notice  of   Hs  pendens  in   cred- 
itor's action ., 1674 

in  action  to  foreclose  mechanic's  lien 3413 

on  confirmation  of  inquisition  under  writ  of  assessment  of  dam- 
ages  2116-2118 

compensation  awarded  in  condemnation  proceeding • . .  3871 

^«BAltT- 

I.  Whin  incxtmiid. 

not  incurred  by  act  conforming  to  decision  of  appellate  di- 
vision before  reversal   IMl 

for  disobedience  to  subpoena 888»    865 

to  notice  of  cofnmissioners  of  jurors  of  New  York  to 

testify  to  liability  to  jury  senrice 1096 

for  omission  of  clerk  of  court  in  Vew  York  to  certify  failure 

to  personally  serve  majority  of  panel 1107 

for  refusal  of  information  to  commissioner  of  jurors  of  New 

York ". 1121 

by  juror  for  taking  gift  or  bribe 1183 

for  bribing  or  making  gift  to  juror 1191 

for  taking  illegal  fees  3282 

by  attorney  for  deceit ;  treble  damages 70 

for  wilfully  delaying  action;  treble  danwgea 71 

for  lending  name 72 

for  neglect  of  clerk  to  docket  judgment 1248 

by  county  clerk  for  not  recording  order  appointing  rcceiyer.  2170 

by  sheriff  for  irregularity  in  sale  of  realty  on  execution 1436 

for  wrong  delivery  of  chattel  taken  in  replevin 1707 

for  illegal  sale  of  liquors  in  jail \:i^^'   .126 

for  removing  notice  of  sale 1886,  2772,  8030 

for  flilse  oath  of  creditor  of  insolvent  debtor 21^ 

for  wrong  delivery  of  chattel  ret>levied  In  jnstaee'a  eomt 2928 

for  refusal  to  discharge  debtor  tiken  In  eswution  on  jnalice's 

judgment 90S6 

for  suffering  animals  to  stray,  sec  "  SraAYs."  ^^ 

to  owner  for  wilfully  settini;  animal  at  large 8099 
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I.  Wmbw  tkcuirbd  —  Continued. 

habeas  corpus:  for  refusal  to  obey  writ  to  bring  up  to  tentlfy.  2014 

for  refusing?  to  issue  writ  to  inquire  into  detention....  2020 

for  disobeying  order  for  discharge 2049 

for   illegally  recommitting  diacharged   prisoner    2051 

for  concealing  prisoner  to  avoid  writ 2052 

for  aiding  in  concealment  to  avoid  writ 205.3 

for   refusing  copy   of  warrant  or  nandiitc    ta.  detain 

prisoner ■ 2065 

'1.  Actions  for. 

1.  General  provisions. 

limitation  of  action  for  penalty  to  person  aggrieved 383 

for  pcnallics  tn  tl'c  state    3S4 

where  any  person  may  sue   387 

for  penalties  ai?alnst  directors  and  stockholders  of 

banks    and   moneyed    cori)oratioTis    304 

joinder  of  causes  under  fisheries,  game  and  forest  law...      484 

joinder  of  catises  und'T  agricultural  law   484 

order  of  arrest  in  action  to  recover 540 

triable  where  cause  arose MB 

place  of  trial  of  actions  for  offences  committed  on  lakes, 

rivers,  etc 083 

of   actions    for   penalties   for  trespasses   on   forest 

preserve 063 

collection     of     penalty     in     forfeited     recognizance^     sec 

"  Recognizakces." 
by  officers  of  county,  town,  etc.,  to  recover  statutory. . .  1026 

1028 

barred  by  payment  of  fine  in  mandamus 2000 

costs  when  recovery  by  state  is  less  than  $50 3228 

jurisdiction  of  justice  over  actions  for   2862 

order  of  arrest  in  justice's  court    2895 

indorsement   upon  execution  on  justice's  judgment 3026 

confinement  on  execution  against  person  on  judgment  for.  .30.32 

jurisdiction   of   Albany  city  court    .3223 

of   Troy  justice's   court    ; . .  3223 

2.  Action  by  state  for, 

by  attorney-general  or  district  attorney «...  1082 

to  be  brought  in  name  of  people 1984 

concurrent  jurisdiction  of  supreme  and  justice's  courts. .  19tJ2 

disposition   of  money   recovered 1963 

reference  to  statute  to  be  indorsed  on  summons 1964 

recovery   when    statute   imposes  amount   not    exceeding  a 

apecified  sum 1964 

district  attorney  to  pay  collections  to  county  treasurer...  1967 

to  render  account  of  collections 1068 

Si  Action  by  private  person  for, 

person  specially  aggrieved  may  sue 1803 

when  common  informer  may  sue 1894 

common  informer  to  compromise  only  by  leave  of  court.   1894 
suninions  in  action  by  common  informer  to  be  served  by 

officer  authorized  to  levy  execution 1895 

cannot  be  countermanded   1895 

prtvious  collusive  recovery  not  a  bar 1896 

reference  to  statute  to  be  indorsed  on  summons 1807 

recovery   where    statute    imposes    penalty   not    exceeding 
specified  sum ..•»..«...  X806 
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falsely  testifying  at  trial  of  claim  of  tliird  party  to  iMOiwty 

seized lOS 

false  iaterpretation  by  interpreter  of  city  court  of  New  York...  834 

swearing  falsely  in  any  form  is ^ SSI 

false  swearing  as  to  qualifications,  etc.,  of  jurors  in  New  York 
county. •••••••• ••• 

Perpetusitfon  of  Testlmonr* 

Sec  "  Depositions;  "  "  Evidbncb,  VIL** 

Personal  InJiirT'. 

defined SMS 

no  appeal  to  court  of  appeals  from  unanimous  affirmance 191 

limitation  of  actions  for  damages 882 

for  personal  injury  resulting  from  negligence 883 

joinder  of  causes  of  action  for 484 

pleading  matter  in  mitigation  of  damages 608 

proof  in  mitigation  of  damages .' 538 

order  of  arrest  in  action  for 549 

warrant  of  attachment  in  actions  for 685 

tender  after  suit  in  action  for 731 

no  abatement  by  death  after  verdict 764 

physical  examination  of  plaintiff 873 

deposition  of  hos^pital  physicians  in  action  for •...•  836 

claim  for  damages  not  assignable '. • 1%10 

jurisdiction  of  justice  of  actions  for • 2862 

order  of  arrest  in  action  in  justice's  court 2895 

assessment  of  damages  on  application  for  judgment  by  default..  1216 

1216 

Personsil  Property. 

"injury  to  property"  defined •••••••••••••••  8343 

term  defined  in  surrogate's  practice • • 2614 

limitation  of  actions  for  injury  to 388 

against  executors,  etc.,  for  taking  or  injuring 383 

joinder  of  causes  of  action  for  injuries  to 484 

order  of  arrest  in  action  for  damages  to 549 

warrant  of  attachment  in  action  in  justice's  court  for  injury  to.  2905 

P1isirin«cist«. 

exempt  from  jury  service 1080,  1081,  1127 

proof  of  'exemption  1062,  1128 

Phyiilcal  Bxsiinin«tioii« 

of  plaintiff  in  action  for  pefsonal  Injuries •••• 878 

Physicians. 

appointment  of,   for  jails ...••••••..•-   126 

order  of  arrest  in  action  for  malpractice •••••.••...  5tt 

not  to  disclose  professional   information 834,  836 

may  testify  when  validity  of  will  at  issue 836 

testimony  of  hosi)ital  physician  in  action  for  personal  injuries 

to  be  taken  by  deposition 836 

reference  to  take  deposition  of  hospital  physician.... 836 

order  for  subpccna  to  hnspit'^1  physician 836 

service  of  subpoena  on  hospital  physician 836 

exemption   from  jury   service 1030,  1081,  1127 

proof  of  exemption   1062,  1128 

misdemeanor  to  give  false  certificate  to  juror  in  New  York....  1120 

false  certificate  to  juror  in  Kings  county  a  misdemeanor 1161 

professional   instruments,   furniture  and  library  of  householder 

exempt  from  execution 1391 
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Pilots. 

preference  of  actions  against  commissioners  of,  in  dty  of  New 

York 7M 

exempt  from  jury  service 1081,  1127 

proof  of  exemption  1062,  1128 

Plsilntiir. 

Sec  "  Appearance;  "  "  Infants;  "  "  Parties." 

PlrsidlnB'. 

See    "Answer;"    "Complaint;"    "Demurrer;"    "Reply;" 
"  Verification." 

I.  General  provisions. 

certain  pleadings  may  be  ordered  to  be  destroyed 21 

must  be  in  Englisli  language  22 

use  of  abbreviations  22 

numbers  may  be  expressed  by  figures.  ...^.. 22 

application  of  general  provisions 518 

liberally  construed 519 

to  be  subscribed  520 

in  marine  causes  in  N.  Y.  city  court  may  be  oral  or  written.  3185 

time  of  service 520 

in  city  court  of  New  York 3166 

relief  between  co-defendants 521 

service  of  answer  on  co-defendant tS21 

court  may  order  bill  of  particulars 531 

frivolous. —  judgment  on 537 

notice  of  motion  on,  in  N.  Y.  city  court 3161 

sham  defences  to  *be  stricken  out 538 

notice  of  motion  on,  in  N.  Y.  city  court 3161 

irrelevant,    redundant   and   scandalous  matter   to   be   stricken 

out 545 

indefinite  and  uncertain  allegations 546 

motions    for   judgment    on   pleadings 647 

if  order  of  arrest  issued,  plaintiff  must  prove  allegation   of 

fraudulent  misappropriation 549 

allegation  of  fraud  must  be  proved,  when  order  of  arrest  is- 
sued for  fraud   549 

supplying  lost  pleadings    726 

relief  from  default 788 

to  be  filed   824 

striking  out,  for  disobedience  of  order  to  discover  books,  etc.  806 

for  disobedience  to  subpcena 853 

when  issue  arises 963 

of  law 964 

of  fact 964 

copy  to  be  furnished  to  court  or  referee  on  trial 981,  1018 

to   be    inserted    in    judgment-roll * 1237 

notice   of   motions   on,    in    N.    Y.    city   court 8161 

contributory   negligence   in   action   for   death 84lb 

II.  Verified  pleadings.     Sec,  also,  "  Verification." 

when    ycrification    required    523 

allegations     deemed     made     on     knowledge     unless     otherwise 

stated      524 

denial    of   knowjedge    or    information    deemed    allegation    that 

person   verifying   has   none    524 

denials  and  allegations  must  be  stated  to  be  made  by  party..  r)24 

term    "  affidavit  **    includes    verified    pleading 3343 

ni.  Variance. 

when  material 639 

proof  of  prejudice  necessary 639 

amendment  discretionary 6S9 

ismnaterial  variances 540 

distingvished  from  failure  of  proof 641 
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IV.  AVBimUSNT   OP  rLXAAllffiS* 

of  courM. •••.• 542 

for  delay 542 

amended  pleading  to  be  served • 543,  TS)8 

effect  of  failure  to  answer  or  demur  to  amended  pleading 543 

mistakes  in  names,  sums  of  money,  dates  and  description  of 

property  cured  by  judgment  on  verdict,  etc 721 

omission   of  necessary  averment  cured   by  judgment   on  vcr* 

diet,  etc 721 

mispleading   or  insufficiency  cured   by  judgment  on  verdict, 

etc 721 

power  of  court  to  amend  by  inserting  material  allegfation . . . .  723 

by  conforming  pleadings  to  proof 723 

court  may  direct  action  to  retain  place  on  calendar 723 

order  of  court  required,  except,  etc 727 

power  of  referee  to  allow  101 A 

to  allow  at  trial   1018 

to  allow  a  party  to  plead  anew  at  trial 1018 

/v.  Supplemental  pleadings. 

when  allowed 544 

court  may  direct  that  action  retain  place  on  calendar 723 

on  substitution  of  party  on  death  or  transfer  of  interest ....  760 
no  extension  of  time  for  making  supplemental  complaint  on 

death  or  disability  of  party 7S4 

in  action  for  waste  after  judgment  of  partition 16o7 

s 

VI.    JOINDBE   OP   CAUSES. 

demurrer  to  complaint  for  misjoinder  of  causes ASS 

when    permitted ;   generally •  *. 484 

causes  to  be  separately  stated  in  complaint 4^2 

when  action  relates  to  real  property 1687 

in  replevin 1689 

in  action  by  people  against  same  defendant 198S 

in  justice's  court 2937 

of  grievances  in  alternative  mandamus 2076 

VII.  Specipic  pleas. 

how  presumption  of  payment  of  judgment  pleaded 378 

limitation  of  actions   413 

private  statute.  • r^Sf) 

account 531 

judgment 5.32 

conditions  precedent 533 

instrument  for  payment  of  money 534 

in  mitigation  of  damages 536 

plea  of   justification    in   libel   and    slander   does  not  bar  evi- 
dence of  mitigating  circumstances 535 

VIII.  In  specific  actions. 

Against  executors  and  admiHittrat<yrs. 

first  served  or  first  appearing  to  answer  complaint 1817 

sei)arate  answers  by,  only  allowed  by  direction^  of  court..  1817 

lack  of  assets  not  to  be  pleaded  in  action  against 1S24 

executor,  etc.,   not   personally  liable   for  debt  for  falsity 

of  pleading •• 1831 

•^  By  or  against  c or i>  a  rations. 

allegation  of  incorporation  in , complaint 1775 

when  corporate  existence  put  in  issue  by 1776 

waiver  of  misnomer  by  failure  to  allege  in  answer......  1777 

extension  of  time  to  answer  or  demur  in  action  oil  bill 

or  note 1778 

order  for  trial  to  be  served  with  answer  In  action  on  Wll 

or  note , 1771 
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nfeadlnv  -~  Continued. 

VIXI*  In  spbcifzc  actions  —  Continued. 
Creditor's  action  against  ksirs,  tie* 

description  of  lands   •• •*••••«•••••  1661 

Dower- 

description  of  property  in  complaint ..,.  1606 

complaint  to  set  forth  namo  of  husband... 1606 

Joint  debtors. 

complaint  in  action  to  char|(e  joint  debtors  not  personally 

summoned  in  previous  suit 1938 

answer «•..* , 1939 

Libel  and  slander. 

application  of  defamatory  words 535 

plea  of  justification  does  not  bar  evidence  in  mitigation..     535 
tn  slander  special  damages  need  not  be  alleged  when  un- 
chastity  imputed  to  woman • 1906 

Mandamus. 

oral  pleadings 2080 

rules  of,  applicable  to  alternative  writ  and  return.  2076,  2077 

2080 
writ  and  return  cannot  be  stricken  out  as  sham.  ...••. ..  2080 
joinder  of  grievances  in  alternative  mandamus 2076 

Matrimonial  actions. 

counterclaim  in  action  for  divorce  or  separation 1770 

requisites  of  complaint  in  action  for  separation 1764 

Partition. 

complaint   to   allege  that  no  executor,   etc.,   of  deceased 

owner  appointed. 1538 

description  of  property  in  complaint 1542 

complaint  to  state  interests  of  parties. 1542 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint....  1543 
claim  of  title  of  co-defendant \ 1543 

Prohibition. 

not  allowed.  .  ••••••#•• •••• 2099 

Replevin. 

joinder  of  causes 1689 

stating  title 1720 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint 1721 

answer  may  set  up  title  in  third  person 1723 

allegation   in    answer    of   possv*ssion    of    land    on    which 

chattel  was  distrained  doing  damage 1724 

Tp  determine  ctaim  to  real  property, 

allegations  of  complaint  .*...•.••••■••••••••••••••••*•  1639 

DC  In  subbogates*  coubts. 

petition  or  answer  may  be  presented  orally » 253.3 

written  and  verified  pleading  may  be  required 2583 

by  whom  verified .••••••••.. •«!•••#«.•  ^534 

lorm  of  varification ^w •••• •••••  WA 
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Preniiinptlonii  —  Conttnoed. 

seal   presumptive   evidence   of  consideration S*'* 

of  death  of  unknown  heirs,  when  money  paid  into  court MI 

of  death  from  continued  absence    - Ml 

of    hcirRhip    from    recital*    in    deeds ^U 

of    jurisdiction    of    surrogate -4T3 

Prlntem. 

afiidavit    of    publication    of    suimnofift    444 

of     notices,     etc 5<i 

fees    of    aail 

Prliionera. 

See  'Arrest;  "  "  Execution;  "  "  Imprisonment;  "  Jails." 
care  of  property  of  person  confined  for  crime,  see  "  Ckime  aso 
Criminals." 

Privlleflre. 

from  arrest,  see  "Arrest." 

privileged  coramuiiications,  see  "  F-vidence;  '*  **  Witkbsses." 

Probate. 

of  heirship,  sec  "  Heirs. 
of  wills,  see  "  Wills. 

ProcesH. 

power  of  court  of  record  to  make  new  process 7 

abuse  of,  a  civil  contempt 14 

must  be  in  name  of  people 21 

in  English  language 22 

tested  in  name  of  judge S 

when  returnable 2S 

must  be  filed  with  return  thereto 23 

subscribed  or  indorsed  with  name  of  officer  or  attorney..  2* 

not  void  for  lack  of  seal  or  error  in  teste,  unless,  etc 24 

order  of  court  required  for  amendment T27 

execution  is   13M 

Proclamation. 

by  foreign  executive,  how  proved 90 

Problbftlon. 

a  state  writ •• 1991 

for  general  provisions,  see  "  Writs." 

alternative  or  absolute • 2i9l 

writ   of   consultation   abolished ...««••...  21*^ 

preference  of 792 

costs  not  exceeding  $50  and  disbursements  to  be  swarded  as 

on  motion 2100 

final  order  to  be  reviewed  only  by  appeal ....•• 2101 

stay  of  execution  pending  appeal   ,,.. 2101 

who  may  grant  stay • 2102 

how  time  extended   •> .«.•....« 21  C! 

I.  Alternative  writ. 

on  what  proofs  granted 2091 

notice   of  application 20P1 

granted  onlv  at  special  term  except  where  otherwise  allowed.  9(M 

when  appellate  division  may  grant 206S 

alternative  writ   must  issue  first 2094 

contents  of  wrh 2094 

when  to  be  made  returnable , 209k 

method  of  service jOS^ 

absolute  writ  to  issue  on  failure  to  make  return 209^ 

!iow   return   made    3^ 

failure  t(    :  lake  return  punishable  as  contempt 2(Wi 

objection  to  sufficiency  of  papers  may  1^  taken  \v  -etum 2^9* 

motion  to  set  ..side    W? 

when   verification    rcqtiircd   to  return ?09R 

adoption  of  judge's  return  1)y  narty 
pleadings  are  not  allowed 


INDEX. 

Prohibition  —  Contlnaed. 

I.  Alteknative  w«it  —  Continued. 

may  be  disposed  of  without  further  notice  at  term  wnere  writ 

is  returnable 209t^ 

notice  of  hearing  for  subsequent  terms 209R 

where  hearing  to  be  had   20!i9 

controverting  r.ew  matter  in  return   20.')9 

order  for  trial  of  questions  of  fact  by  jury ,  2099 

final   order 2100 

II.  Absolute   watT. 

alternative  writ  must  issufc  first   2094 

final  order  on  alternative  writ  may  award 2100 

to  issue  on  failure  to  make  return  tb  alternative  writ 2096 

motion  to  quash  or  set  aside   2007 

Promlaiiory  Ifotes. 

See  "Bills  and  Notes;"  "  NecJotiablf  Insteuments." 
Property. 

defined    713 

ProvlMlonal  Remedleii. 

See,   also,   '*  .\rrest;  "   "  Attachment;  "   "  Injunction;  " 
**  Receivers." 

not  impaired  by  removal  of  action  from  county  court ^  346 

gives  jurisdiction  of  action *  416 

not   anected   by   supnlemental   pleading 544 

order  to  deposit  or  deliver  property ' 717 

sheriff  may  take  property  for  dejwsit  or  delivery 718 

when'  arrest,  injunction   and  attachment   not  to  be  granted  to-  ^ 

gether TlO 

on  counterclaim 720 

appellate  division  may  grant,   when   applied   for   without   notice 

and   refused  below 134H 

in  action  to  charjre  joint  debtor  not  summoned  in  previous  suit.  1040 

security  not  required  in  action  by  state,  municipality,  etc 1900 

liability  of  state,  municipality  or  officer  for  damages  caused  by.  19IK) 
P«b]lo   Admlnlntrator. 

when  to  be  cited  on  probate  of  will 2616 

to  be  cited  on  petit-ion  for  administration  when  intestate  had  no 

next  of  kin 26G.3 

when  county  treasurer  to  be  ex  officio 2805 

county  treasurer  may  sue  in  name  of  office  without  other  au- 
thority .  .  .  • 2665 

order  authorizing  county  treasurer  to  seize  effects  in  danger  of 

waste 266.5 

powers    of    county    treasurer 2605 

county  treasurer  to  return  inventory * 2665 

when  county  treasurer  of  Richmond  county  may  act 266r» 

bond   of  county  treasurer 2666 

issuance  of  temporary  letters  to  county  treaslircr. . . . ." 2666 

notice  of  issuance  df  temporary  letters  to  county  treasurer....  2666 
issuance  of  letters  to  person  entitled  after  temporary  adminis- 
tration to  county  trettjwrer    2666 

issuance  of  full  letters  of  administration  to  county  treasurer..  2666 

powers  of  county  treasurer   as  temporary  administrator 26j;6 

when  authority  of  county  treasurer  superseded 2C67 

powers  and  proceedings  of  county  treasurer  as 266S 

payments  into  state  treasury    2668 

appointment  of.   for  county'  of   Kings 266t> 

when  letters  to  public  administrator  for  Kings  county  to  issue .  2660 
Pablleatlon. 

false  and  inaccurate  reoorts  of  proceedings  are  contempts 0 

special   provisions  relating  to,   not    affected 3ri40 

computation    of    time    of 7S7 

when  no  ncwspaner  published  in  eountv 826 

where  printers  in  county  refuse  to  publisn 32?^3 

affidavit  to  refusal  of  printer  to  furnish 8204 

affidavit  of  printer  to 926 
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Pabllcatloik  —  C^ntlnaed. 

fees   of    printers 3317 

service  of  summons   by 438-441 

on  unknown  owners  in  partition 1541 

defendant  in  partition  cannot,  under  section  446,  defend  after 

judgment  by  default  on  service  by  publication 1557 

mode   of,    la   surrogate's   court 2535 

of  order  to  present  claims  of  creditors 786 

of  general   rules   of  practice 18 

of  appointment  changing  place  of  holding  court 39 

of  change  of  place  for  holding  court  in  New  York  city 4S 

of  appointment  of   special    and   trial   terms 233 

of  application  by   discharged  bankrupt   to  cancel  judgment....  12(S{( 

of  notice  of  sale  of  realty   1678 

of  jud^ent    annulling    corporation    ltW3 

of  notice  of  pendency  of  ejectment  for  property  escheated,  or 

forfeited   for   treason    1978 

of  notice  of  execution  of  writ  of  assessment  of  damages 2109 

of  petition  for  discharge  of  person  imprisoned  under  execution.  2206 

of  notice  of  application  lo  change  name  of  corporation 1M13 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolution 

of  corporation 2424 

of  citation   from   surrogate's   court 2524 

of  notice  of  decree  revoking  probate  of  will 2653 

of  advert^ement  for  claims  asainst  decedents'  estates 2719 

of  summons  in  action  in  N.   Y.  city  court 3170 

application  for  judgmtnt  by  default  when  summons  served  by..  121G 
Public  Fund*. 

order  of  arrest  in  action  for 549 

action  by  taxpayer  to  prevent  waste 1925 

action  by   oeople  to  recover 1960 

attorney-general    must   bring    1976 

must  be  in  name  of  people 1984 

stay   of  other    actions 1970 

may  be  brought  in  foreign  courts 1971 

title  vests  in  people  on  commencement 197*J 

disposition   of   proceeds    1974 

application    by   municipality,    etc.,    for 1975 

Public  Healtb  Law. 

joinder  of  causes  of  action  for  penalties  under 484 

Public  O Ulcer. 

See  "Oppicbr."  -^ 

((ueeaa    Com&tT- 

salary    of   court   clerks 89 

compensation    of    court    crier ffl 

interpreters  in M 

court  officers,  messengers  and  attendants  in 95 

duties  of  court  officers,  messengers  and  attendants  in 96 

salary  of  court   attendants  in 96 

appointment   and   comi>cnsation   of   stenographer 358,  359 

compensation  of  judges  for  services  rendered  in  selecting  and 

drawing  jurors,   etc. 1044 

notes  of  issue  and  notice  of  trial  in 977 

preference  on  calendar   in    .• 793 

service  of  subpoena  from  N.  Y.  city  court  in 338 

security  for   costs   in  county  court 3268 

^                          mileage    of    jurors    3314 

l^iio   IVarranto. 

writ  abolished 1983 

proceedings  by  information  in   nature  of,   abolished 1983 

relief  to  be  obtained  by   action 1983 

action  to  be  brought  in  name  of  people 1984 

action  by  attorney-general  to  try  title  to  office 1948 

to  try  right  to  exercise  corporate  franchise 19<S 

to   forfeit  public  office,  civil   or   military 1948 

to  try  right  of   foreign  corporation  to  exercise  privileges 

within  state 194S 

icii  ^er  of  relator  as  party  plaintiff 199ft 


IMDBZ. 

^me  'Warranto  —  CTonttnaed* 

relator  to  give  security  for  costt.  etc •••••••• ^,»  f€&i 

compensation  of  attorney-general  when  relator  joined ^,.  I£i86 

ri^ht  of  claimant  to  of&ce  may  be  tried  in  action  against  actual 

incumbent 1949 

order  for  arrest  of  person  usurping  office 1949 

triable  of   right  by  jury 1960 

claimant  to  assume  office  after  judgment  in  his  favor 1961 

to  demand  books  and  oapers  after  judgment  in  his  favor.  1951 

proceedings  to  obtain  books  and  papers 1952 

refusal  to  deliver  books,  etc.,  after  ouster  a  misdemeanor 1952 

action  for  damages   against   usurper 1953 

all  claimants  to  same  office  or  franchise  must  be  joined 1954 

judgment  against  corporation  must  contain  perpetual  injunction.  1955 

temporary  injunction  in  action  against  corporation 1955 

witness  cannot  refuse  to  answer  incriminating  question  in  ac* 

tion  against  corporation  1955 

final  judgment  of  ouster  from  office 1956 

eosts  on  judgment  of  ouster 1956 

fine  may  be  imposed  upon  usurper  by  judgment 1956 

to  be  docketed   1956 

execution  to  collect 1956 

collection  of  costs  against  corporation  from  />fficer8  and  mem* 

bers 1987 

R. 
Railroad  Commlaalonera. 

to  approve  change  of  name  of  railroad  company 2411 

order  changing 'name  of  railroad  company  to  be  filed  with 2414 

Railroad   Companies. 

jurisdiction  of  county  court  ovtr 341 

residence  for  purpose  of  jurisdiction  of  justice's  court...  299(39,  2880 

service  of  summons  from  justice's  court  on 2880,  2882 

compensation  for  railroad  property  taken  for  public  use 8870 

«  judgment  foreclosing  mechanic's  lien  on  railroad  property 3419 

certain  employes  exempt  from  jury  service 1030 

superintendent,    conductor    and    engineers    exempt    from    jury 

service 1081.  1127 

proof  of  exemption.   .    1082,  1128 

excepted   from  provision   for  voluntary  dissolution 2420 

petition  by.  for  change  of  name 2411 

railroad  commissioners  to  approve  change 2411 

contents  of  petition 2412 

order  changing,  to  be  filed  with  railroad  commissioners..  2414 

Rape. 

sittings  of  court  may  be  private 6 

privilege  of  physician  in  actions  for h'M 

Real  Property* 

t.  Gbneral  provisions. 

defined 8398 

in  condemnation  law • 3368 

in  surrogate's  practice. • 2514 

"owner"  defined 3898 

in  condemnation  law.  • 3358 

"distinct  parcel"  defined 8343 

"  improvement  "  defined 3398 

"  injury  to  property  "   defined 3343 

"inheritance"  defined  in   surrogate's  practice 2514 

proceeds  of  sale  of  realty  of  infant  or  incompetent  deemed 

real  property 2369 

questions  of  title  excepted  from  lurisdiction  of  justice's  court.  2868 
ouster  of  jurisdiction  in  justice's  court  on  answer  to  title  of 
real  property 2061-2968 
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Real  Property  —  Continued. 

I.  General  provisions  —  Continued. 

special  proceeding  cannot  be  taken  to  recover  unleai  expressly 

allowed 1688 

summary    proceedings   to   recover    possession   of,    tee   "  Sum- 
mary Proceedings  to  Dispossess." 
action  to  recover,  see  *'  Ejectment." 
judicial  sales,  see  "  Sale  op  Real  Property." 
proceedinKB  to  sell,  etc.,  property  of  infant,  incompetent,  or 

corporation,  see  *'  Sale  of  Real  Profbrty." 
liens  on,  see  "  Liens." 

limitation  of  actions  for 362-373 

action  to  establish,  etc.,  lien,  triable  in  county  where  property 

situated    982 

relating    to    property    without    the   state,    triable   where 

party   resides l»>»2,  !»>2a 

service     of     summons     by     publication     in     actions     affecting 

title 488,  435 

joinder  of  causes  of  action  relating  to 484,  lf»87 

filing  of  notice  of  attachment » . .  <>40 

cancellation  of  notice  attaching 711 

mistake  in  description  cured  by  iudgment  on  verdict,  etc....  721 

action  to  compel  conveyance  by  infant  or  incompetent 2i4-> 

judgment 2347 

arbitration,  cUim  in  fee  or  for  life  not  subject  of.. zsxs 

estate   for  years  may  be  subject  of 2365 

controversy  as  to  partition  may  be  tttbjfct  of.  .••••...  1967 

controversy  a«  to  bourtdariea  may  be  iubjact  of  ••.••..  2366 

admeastircment  of  dower  toay  be  subject  of* ••.•»•••..  2365 

power  of  receiver  to  hold 716 

sale  of,  by  sheriff  on  execution  after  attachment.*.* .  4*«k . .«  TOS 

sheriff  may   convey,  by  order  of  court • 718 

how  sold  pursuant  to  ctirection  of  judgment 1242 

security  by  referee  appointed  to  sell  real  property 1243 

conveyance    on    sale   under   judgment   or    execution   to   state 

name  of  person  whose  interest  is  sold •••.. 1244 

II.  Action  to  determine  claim  to. 

provisions  apply  to  corporations  and  assoeiatiottt 1650 

what  claims  may  be  determined  in 1638 

who  may  maintain  action 1638 

what  must  be  alleged  in  complaint 1639 

demand  for  judgment , 1639 

triable  in  county  where  property  situated t)R2 

dismissal  with  costs  on  proof  that  plaintiff  not  !tt  possession..  1640 

defendant  may  plead  title,  etc.,  and  ask  affirmative  relief ... .  1641 

procedure  when  defendant  pleads  title,  interest  or  lien 1642 

judgment  for  defendant  on  claim  in  reversion  or  remainder..  1843 
execution  on  judgment  for  defendant  on  claim  in  reTcrrion  or 

remaiader 1643 

judgment    awarding    defendant    possession    and    damages    for 

withholding 1644 

judgment    for   plaintiff ....* • «  164S 

effect   of   judgment    ,,.•••*•••.•.•..  164« 

new   trial  not  of   right »••• .,  1646 

new  trial  discretionary  within  one  year.  .•..*..... 1646 

new  trial  when  party  under  disability... *••»•.«....  1646 

when  evidence  on  first  admissible  on  new  trial 1646 

perpetuating  evidence  and   proofs  ih .'.*•*.*••••••..•..  1646 

claim  of  dnwer.  action  to  determine..* ••••••••• 1647 

prayer  for  admeasurement »••.......  )648 

denial  of  defendant's  claim   and  demand  that  ahe  bt 

barred •«....• 1649 

action  to  determine  validitv  of  will  of  real  property 1866 

additional  allowance  to  plaintiff ••••••  93S2,  8254 

computation  of  additional    allowance. •••••••••••••••••••«•• 
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Beat  Property  —  Con  tinned. 

III.  Perpetuating  testimony  as  to  title. 

testimony  ma^r  be  received  in  action  involving  title  to  realty.  1688a 

inability  of  witness  to  attend  must  be  shown 1688a 

documentary  evidence  not  afifected  1688b 

mode  of  introducing  testimony  1688c 

objections  may  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition l($88d 

contents  of  petition   l^IBSe 

notice  of  applicatioa 1688f 

appointment  of  referee  1688f 

notice  of  hearing  before  referee. '. 1688f 

proof  of  notice  of  hearing Iti88g 

'  adiournments  of  hearing 1688g 

subpoenas  to  witnesses 1688g 

compelling  attendance  of  witnesses   1688g 

mode  of  examination 1688h 

refusal  of  witness  to  answer 1688h 

authentication  of  deposition   1088h 

deposition  to  be  Bled  and  recorded 1688h 

rgainst  whom  deposition  may  be  used  as  evidence..........  1688i 

Receivera. 

L  General  provisions. 

;lerk  of  court,  etc.,  not  'o  be  appointed  in  New  York 90 

limitation  of  action  against,  to  recover  chattel 883 

appointment  before  judgment  713 

on  counterclaim 720 

by  or  after  judgment 713 

pending  appeal.   .       713 

1  iudgmrnt  creditor'     action 1877 

:.s    -uccessor  ?xccutor    pending  action    for   partition 

diiitributton  o.    to  constnio  or  establish  wiU 18A0 

Ttfcrenc  -  on  ai>plication     or    .ppoir.tnicnt 827 

•  Drooerty  '     iclude-   rents,  income  and  increase  of  property.  7H 

notice  of  application   lor • ' '  •. "^^^ 

appointment  of  temporary  receiver  without  notice 714 

appointment  without  notice  in   foreclosure 714 

rcmov.ll  of    715 

bond    of    •• 715 

increasing  security   715 

accounting  by   715 

notice  to  surety  of  accounting  715 

petition  by  surety  to  be  relieved   ^ 812 

revocation  of  appcintment  for  failure  to  give  new  bond ?12 

power  to  hold  real  property 7.^.0 

on  death  or  removal,  succc5«or  may  continue  action 7r.O 

substitution  of  successor  on  death  or  removal 700 

may  file  notice  of  appointment  and  ownership  of  judgment. .  !I20.'» 

may  consent  to  insolvent's  discharge  under  judge's  order....  2153 

leave  to  sue  upon  official   bond 1800 

commissions .^ 3320 

may  include  cost  of  bond  in  commissions .^320 

II.  Op  corporations. 

in  what  cases  appointed  for  corporation. 1810 

when  appointed   for  educational  institution 1810 

appointment  of,  for  foreign  corporations 1810,  1812 

notice  of  application  for  appointment  of  receiver  of  corporate 

property 1810 

appointment  of,  by  judgment  annulling  corporation 1801 

in  action  to  dissolve,  appointment  of  temporary 1788 

power  of  temporary   1788 

court  may  confer  additional  powers  on  temporary 17S9 

appointment  of  permanent 1788 

powers  of  permanent • • 1789 
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Receivers  ^  Contlniied. 

II.  Or  CORPORATIONS  —  Continued. 

voluntary  dirsolution,  appointment  of  temporary  in  proceed- 
ings   2423 

powers  of  temporary 242S 

appointment  ot   permanent    2429 

confirmation   of   acts   of    2429 

relief  from   omissions  and  defaults 2429 

commissions  of 2431a 

final   accounting  of   2431b 

duty  of  attorney-general  as  to  final  a -.counting 2431b 

III.  Ik  supplementary  proceedings. 

appointment 2464 

notice  of  application   for  appointment 2464 

when  appointed  without   notice    2464 

notice  or  application  to  other  creuitors 246r» 

only  one  to   be  appointed 240ri 

order  extending  prior   receivership 246B 

when  property  vests  in  receiver 2468 

relation  back  of  title  to  personal  property 246i» 

non-resident  not  to   be  appointed 2463 

removal    on   becoming   non-resident 24fil 

record   of  orders   appointing    2470 

subject   to   control    of   court 2471 

jurisdiction  of  justice's  court  over  actions  by 2S§65 

Recoff  nl  xance. 

power  of  county  court  to  remit  forfeiture 330,  351 

how  forfeited 1963 

action    by    attorney-general    lOtiS 

judgment    for  people   on 1966 

district   attorney  to  pay  over  collections  on 1967 

to   render   account  of  collections 1M8 

action  on,  to  be  brought  in  name  of  people 1964 

Records. 

I.  Of  documents,  conveyances,  etc. 

must  be  in   English,   abbreviations • 21 

amendment  of 727 

of  certificate  of  sale  of  real  property  on  execution 14S8 

effect  of  recording  certificate  of  redemption  of  real  property 

from  sale  on  execution  1470 

judgment  in  partition  may  be  recorded  in  each  county  where 

lands  are 1506 

of  notices  of  lis  pendens 1672 

judgment  vacating  letters  patent  granted  by  state  to  be  noted.  1960 

of  discharge  of  insolvent  debtor 2181 

of  order,  etc.,  exempting  insolvent  debtor  from  arrest  or  im- 
prisonment  .^ 2196 

of  assignment  on  discharge  of  debtor  from  imprisonment  on 

execution 2211 

of  order  appointing  trtfstee  of  property  of  criminal  prisoner. .  2226 

of  affidavits  of  sale  under  foreclosure  by  advertisement 23&i6 

of  order  chan^in^  name  of  corporation 2414 

of  orders  appointing  receivers  of  judgment  debtors ..... 2467,  2470 

books  and  indices  to  be  kcfit  by  surrogate 2496,  2499 

of   wills  proved   elsewhere  within  state 2690 

probated   wills  of  real   property   may  be  recorded  as  deeds. .  2633 
executor,  etc.,  must  cause  will  of  real  property  to  be  recorded 

in  each   county    where   realty   situated 2633 

wills  to  be  indexed  when  recorded  as  deeds 2634 

fees  of  clerk  or  register  for  recording  wills  as  deeds 2634 

decree  of  prdbatc  of  hfirsliip  may  be  recorded  as  deed 2637 

decree  vacatiiig  or  modifying  decree  of  probate  of  heirsiiip. ..  2 
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I.   Or    DOCUMENTS,    CONVEYANCES,    ETC. ContinUCd. 

of  foreign  wills  2005,  2708,  2704 

feet  for  recording  instruments 8904 

II.  Admissibility  as  evidence. 

subixxna  duces  tecum  to  produce ^     886 

original  entry   of  marriage  or  certified  copy   is  presumptive 

evidence 028 

certified  copies  of  papers  filed  or  recorded  in   public  offices 

presumptive  evidence 933 

certified   copies  of   papers  filed  or  recorded  in   town   clerk's 

office  presumptive  evidence 934 

record  of  conveyance,  or  certified  copy,  is  admissible 985 

is  not  conclusive 936 

not  admissible  when  proved  by  oath  of  interested  or  in- 
competent witness 936 

transcript   from  docket  book   of  justice  of  peace,   subscribed 

and  authenticated,  is  evidence 939 

certified  copies  of  records  of  federal  courts  admissible  in  evi- 
dence      943 

of  documents  on  file  in  federal  offices  are  admissible  in 

evidence 944 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence. ^ 944 

of  weather  bureau  observations  admissible  in  evidence 944 

of  transfers  of  vessels  admissible  in  evidence 945 

exemplification  of  record  of  conveyances  without  the  state  ad- 
missible in  evidence 947 

authentication  of  copies  of  records  of  foreign  courts 952 

oral  proof  of  copy  of  record  of  foreign  court 953 

statutory  provisions  do  not  declare  effect  of  foreign  record..     954 
in  New  York  city  and  county  are  presumptive  evidence  after 

twentj  years 955 

authenticated   copies  of   records  of  public   office  of    foreign 

country  admissible   in  evidence 956 

form  of  certificate  to  copies,  etc 957 

certificate  to  copies,  etc.,  must  be  sealed 958 

certified  conv  for  use  in  same  court  need  not  be  scaled.....     959 

official  certificates  of  search  admissible 921 

certificates  of  search  of  title  guarantee  and  abstract  companies 

admissible 3256 

snrrogates.  registers,  clerks,  etc.,  to  make  and  certify  searches.     961 

may  be  proved  according  to  rules  of  common  law 9ft2 

admissibility  in  evidence  of  record  of  wills  Droved  orior   to 

1785 2t»3i 

admissibility  in  evidence  of  records  of  wills  proved  more  than 

thirty  years 2632 

of  discharge  of  insolvent  debtor  is  conclusive  evidence  of  pro- 
ceedings  and   facts    2181 

in  register's  office  in  New  York  and  Kings  counties  not  to  be 

removed   on   subpcena    866 

Recorder* 

included  in  term  "judge" 3343 

of  New  York,  may  change  place  of  holding  court 42 

Recorder'*  Court. 

See  "  Utica,  Rbcokder*s  Covrt  or  the  Citt  or;  **    '  Oswego, 
RECoa'>SR*8  Court  or  the  City  or." 

RedeasptfoB* 

on  sale  of  real  property  on  execution,  see  "  Execution." 
by  lessee  or  creditor  after  warrant  in  summary  proceedings  to 
dispossess. 2206-2259 

lass 


Reference. 

I.  Who  may  be  ArvoiKTKB  isruES. 

qualifications   of   rcfcrcQ    ...-.• 1024 

judges*  clerks,   ^tc,  not   to  act...... •- ••  1024 

several    referees    may   be    appointed 1025 

persons  to  whom  all  parties  object  not  to  be  appointed,   ex- 
cept, etc 1024 

judge  pot  to  be  appointee)  referee,  except  by  ccmscnt 1024 

'     ju<Ue  api>ointed  referee  by  consent  to  act  without  compensa- 
tion    1024 

furrogate  of  Monroe  county  not  to  ,act  as  referee 24!).'i 

clerk  of  court,  etc.,  not  to  be  appointed  in  New  York 00 

clerks  of  surrogate's  court  not  to  act  as « t . . .  2ri0() 

judge  of  court  oi  claims  not  to  act,  ••, .,«.« 279 

KH    When  reference  ordered. 

conwulsory,  of  questions  arising  incidentaUy 1015 

to   take  an   account lOl.t 

what  Questions  may  he  referred 101.1 

when  issues  to  he  referred   , , .  # 101.'? 

in   New  York  city  court 1013.  tilGO 

Issues  to  be  referred  on  stipulation  of  parties 1011 

order  appointing  referee  named  in  stipulation  to  be  entered 

of  course lOlJ 

appointment  of  referee  when  not  named  in  stq>uIation 1011 

when  reference  is  discretionary 1012 

to  trv  issues  remaining  after  jury  trial  of  specific  quc»tio(is..  072 

to  take  deposition  for  use  on  motion ••••  SR.5 

of  hospital  physician  .•...*.,....... ,  • 836 

of  questions  arising  on  motion  in  N.  Y.  city  court 3172 

to  superintend  discovery  of  books  and  papers «...  WtJ 

to  make  examination  or  inquiry.,. > .,.^...  ^7 

on  application  for  receiver,  appraiser  or  trustee. ,...  827 

to  approve  undertaking  and  sureties  thereto 827 

to  assess  damages  on  application  for  judgment  by  default...  121.'i 

1216 

by  Judgment  to   execute  it , 1230 

on  judgment  for  defendant  on  counterclaim..., 515 

on    Justification    under    undertaking   on    appeal    to   court   of 

-  appeals.^ 1335 

to  ascertain  value  or  sufficiency  of  sureties  on  discharge  of 

attachment .^ , 685 

to  examine  person  refusing  certificate  of  interest  in  attached 

propertjr.  ,  .  . 651 

to  ascertain  damages  from  injunction 623 

sustained  bjr  third  person  by  injunction  order 624 

on   default  in  replevin 1720 

evidence  in  mitigation  admissible.,..^ , 536 

on   application  to  perpetuate  evidence   relating  to   real  prop- 

ertv .7 1688f.  Ifl88« 

to  •:ell  real  property  under  direction  in  judgment 1242 

security , 1243 

to  seTi  chattel  under  judgment  foreclosing  lien , 1730 

of  application  to  sell  real  property  of  infant  or  incompetent. .  2354 

of  proceeding  to  sell  corporate  real  property 33^ 

to  inquire  as  to  liens  on  property  under  partition 1561 

to  admeasure  dower 1607 

to  ascertain  arnount  payable  in  gross  in  satisfaction  of  dower.  1618 

liens  prior  to  sale  to  satisfy  dower 1621 

In  action  for  waste,   to  ascertain  interests  when  joint  tenant 

elects  to  partition    , .- 1657 

of  issues  in  condernnation   proceedings. , 3367 

In  proceedings  to  enforce  liens  on  vessels 34!^,  .^428 

of  proccedincrs  siinnl^'iDentarv   to   execution 2442i»  24^,  2445 

for  voluntary  dissolution  of  corporation 242t.  2426 

•n  application  for  sur|tlus  money  on  sale  under  forecljunre  bv 

advertisement '.  2407 

for  production  of  tenant   for  life  in  proceedings  to  <!Ijmv\v#t 

death 2305.  2306 


INDBX. 

Reference  —  Continued. 

II.  When  reference  ordered  —  Continued. 

by  surrogate's  court  of  questions  of   fact  to  take  testimony 

and  report 2546 

surrogate  cannot  refer  probate  or  revocation  of  probate 2546 

of  New  York  may  refer  questions  to  assistant 2546 

^X  ApP^ll^te  court  on  appeal  from  surrogate's  court. 2586 

of  disputed  ^im  against  decedents'  estates 2718 

In  proceeding  in  surrogate's  court  to  take  testimony  of  infirm 
witness  in  another  county 2540 

ttl.   POWSRS  AMD  DtrriES  OF  RRFBRUtS;    MOC£OURB. 

referee  to  be   sworn 1016 

terms  of  oath • 1016 

who  may  administer   oaths 10X6 

waiver  of  oath 1016 

oath  of  referee  to  admeasure  dower 1608 

failure  to  take  oath  cured  by  judgment  on  report,  etc 721 

procedure  before  several  referees 1026 

powers  when  there  are  several  referees 1026 

general  powers  of  referee 1018 

power  to  allow  amendments 1018 

may  issue  subpoena 8&4»  1017 

copy  of  pleadings  and  papers  to  be  furnished  on  trial 1018 

procedure  on  reference  of  disputed  claim  against  decedents' 

estates 2718 

publication  of  notice  to  prove  liens  on  property  under  paiti> 

tion.   ., 1561 

termination  for  failure  to  file  report 1019 

removal  of  referee  to  admeasure  dower....*, 1606 

powers  of,  and  procedure  before  referee  appointed  by  surro- 
gate   2546 

referee  of  disputed  claim  against  decedents'  estates....  2718 

summary  punishmei>t  of  contempt  in  presence  of  referee....  2267 
referee  may  make  ord«r  to  show  cause  or   issue   warrant  to 

atuch  for  contempt , 2272 

referee's  order  or  warrant  in  contempt  may  be  returnable  be- 
fore referee  or  court 2272 

power  of  referee  on  order  or  warrant  in  contempt  returnable 

before  Mm 2272 

IV.  Report;    judgment,  etc.     See,  also,  **  Rrport." 

**  report  '    detincd    3343 

to  be  made  and  filed  within  ai«ty  days 1U19 

must   state   facts  and  conclusions  and  direct  judgment 1022 

requests  for  ruling  of  referee 102S 

on    reference   of    whole    issue,    report    stands   as    decision    of 

court    ,,., , 1228 

entry  of  judgment  on  report  when  whole  issue  referred . .       .  1228 
judgment  after  reference  to  determine   specific   questions   of 

fact 1226 

interest  from  time  of  making  report  to  t>c  included  in  judg- 
ment    J235 

report  to  be  inserted  in  judgment-rolt ]   1237 

inotion  for  new  hearing  of  interlocutory  reference 1232 

Is  matrimonial  actions,  testimony  and  proceedings  to  be  certi- 
fied to  court  with  report 122!) 

judgment  tn  be  rendered  by  court ! !  1229 

confirmation  of  report  of  referee  appointed  by  surrogate 2546 

judgment  on  reference  of  diaputpd   claim   against  decedents' 

estates 2Tt^ 

proceedings  for  trial  of  remaining  issues  where  part  referred!  1014 
motion   for   new  hearing  after   trial  of   specific   questions  bv 

referee ■;  ]f^ 

flOtice  of  exceptions  to  reiver*  of  referee \    994 


1X4DEX. 

Bef erence  —  Conttniied. 

V.  Fees  and  expenses;  costs. 

?:eneral  provisions  as  to  fees .........*. 82WI 
ees  of  referee  in  surrosrnte's  court  same  as  in  supreme  court.  TSM 
expenses  of  reference,  on  justification  on  undertaking  to  court 

of  appeals I335 

of  referee  to  snoerintend  discovery  of  books  and  papers.     807 
compensation  of  referee  of  disputed  claim  against  decedents* 

estates    271S 

costs  of  reference  of  disputed  claim  against  decedents*  estates.  2718 

fees  of  referee  of ^  real  propertv 3297 

commissions  on  distribution  of  proceeds  of  sale  of  real  prop* 
erty    3W7 

Reventii  of  the  University. 

petition  for  dissolution  of  educational  institution IfiW 

appointment  of  receiver llilO 

Keiglster. 

subixena  duces  tecum  to  produce  record 866 

in  New  York  and  Kings  counties  records  not  to  be  removed  on 

subpoena 866 

official  records  of  register  of  New  York  county  presumptive  evi- 
dence after  twenty  years STm 

maps  and  surveys  on  file  in  New  York  county  are  presumptive 

evidence  after  twenty  years   OTu 

to  make  and  certify   to  searches 961 

misdemeanor  to  refuse,  neglect  or  delay  to  make  search 9^1 

salaried  registers  to  account  for  and  pay  over  fees 3285 

fees  of    3306 

Relator. 

when  to  be  joined  as  plaintiff. 1966 

to  give  security  for  costs,  etc .^ 1086 

compensation    of    attorney-general    when    relator    joined    with 

people 1986 

writs  must  show  that  they  are  issued  on  application  of 1994 

costs  may  be  awarded  against 3242 

when  required  to  give  security  for  costs 3279 

Relliglous  Corpomtions. 

proceedings  to  sell,  mortgage,  etc.,  realty,  see  "  Sale  or  Real 
Property." 

jurisdiction  of  county  courts  over  proceedings  to  sell  realty 340 

not  subject  to  judicial  supervision 1804 

to  action   to  dissolve  corporation 1804 

to  action  by  people  to  annul  corporation 1804 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions   2431 

Remaindermen. 

action  by,  for  partition  subject  to  estate 1583 

necessary  parties  in  partition 1538 

division  in  partition  among im*^ 

action  against,  to  determine  claim  to  real  property 1638 

may  plead  estate  in 1641 

proceedings  when  defendant  claims  in  remainder 1643 

may  sue  for  damages  to  inheritance 1665 

may  maintain  ejectment  after  judgment  against  tenant  in  posses- 
sion    1680 

vesting  of  contingent  interest  in  trustee  for  insolvent  debtor...  2177 
proceedings   to   discover   death   of  tenant   for  life,   see   "  I  rps 
Tenant." 

Romfttltnr. 

from  court  of  appeals.... » •••••••••••••••••.•• 194 

Removal  of  Action.  «  «        *> 

from  N.  Y.  city  court  to  supreme  court. ....  .•••••.  319,  319a,  319b 

tu   supreme  cnurt    on   disability   of  county  judge.....  < 342 

from   county  to  supreme   court  to  change  place  of  trial 343 

135tt 


Removal  of  Action  —  Contlnned. 

from  justice's  to  county  court  of  Kings ,. 2034 

to  county  court  from  local  courts  of  Utica,  Hudson  and  Oswego.  3200 

to  supreme   court    for  consolidation 818 

of  original  action  to  court  where  cross-action  pending 760 

effect  of  prder  of  removal  from  county  court 344 

appeal  from  order  removing  action  from  county  court 344 

stay  to  permit  removal  from  county  court 345 

process,  undertakings,  etc.,  not  impaired  by  removal  of  action 
from  county  court  ^..... .»^ 346 

Rensselaer  Connty* 

jjul  liberties  for • •••• • •• • 145 

Rents. 

included  in  term   "property" 713 

stay  of  judgment  for,  pending  appeal  stays  also  dispossess  pro- 

ceedings 1310 

part  of  damages,  in  ejectment 1497,  1531 

adjustment  of,  between  parties  to  partition •••.....  1588 

when  assets  in  hands  of  executor,  etc.... 2712 

apportionment  of,  on  death  of  person  interested 2720 

ReploTln. 

I.  Jurisdiction  or  actiok. 

jurisdiction  of  county  court. .« ••• • 340 

of  N.  Y.  city  court 816,    316 

of  city  court  of  Yonkers 3202,  3204 

acquired  by  seizure  before  service  of  summons 1683 

II.  When  action  may  bb  brought. 

when  action  cannot  be  maintained 168f 

second  action  for  same  cause  not  to  be  maintained  after  judg- 
ment awarding  possession  to  defendant 1681 

action  by  assignee   1682 

not^  affected  by  failure  to  replevy 1718 

notice  of  abandonment  of  claim  to  part  not  taken • 1718 

cause  of  action  survives  death  of  party 1736 

order  of  arrest  in  action  of 548 

bail  to  procure  discharge  from  arrest  in  action  of 575 

I  III.  Limitation  of  actions. 

I  in  general 382 

r  actions  ap^ainst  executors,  etc 383 

computation  of  period  of  limitation  of  actions  by  executors, 

etc 382 

\  period  occupied  by   suit   to   recover   property   excepted    from 

period  of  limitation  of  action  against  executor 403 

IV.  Thb  rbquisition;  execution  thereof. 

right  to  replevy  when  order  of  arrest  has  issued 1714 

requisition  to  sheriff  in  replevin •  1684 

from  N.  Y.  city  court  to  be  executed  by  sheriff 33& 

affidavit  for  requisition  before  service  of  summons 1695 

after  service  of  summons 1686 

to   replevy   several   chattels 1687 

agent  or  attorney 1712 

replevy  of  part  if  whole  not  found 1688 

plaintiff's  undertaking  for   1689 

execution  of  requisition  by  sheriff 1700 

taking  when  chattel  ij  in  building  or  inclosure 1701 

replevied  chattel  kept 1702 

1»07 
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RepleTln  —  Continued. 

IV.  The  reouisition;  exscution  TRSfttor  —  Ctatimnd. 

delivery  of  chattel  by  sheriff ijQgt 

exception  by  defendant  to  sureties  on  plaintirs  undettaldns!  1703 

justification  of  sureties  on  plaintiff's  undertaking 7?  1703 

proceedings  by  defendant  to  reclaim T 1704 

affidavit  by  agent   or  attorney  for   return   of   chattel   to   de^ 

fendant , ^  1719 

undertaking  by  defendant  to  reclaim !!!!!!.'! 1704 

notice  of  justification  of  sureties  on  defendantV  undertaking!  17(M 

when  and  how  sureties  to  justify "««n».  i<w 

to  whom  sheriff  must  deliver  chattel !. 17«e 

penalty   for  wrong  delivery  by  sheriff '//,.'.'. 1707 

second  requisition  for  part  of  chattels  not  taken " '  171^ 

return  of  proceedings  by  sheriff Jifg 

compelling  sheriff  to. make  return , !!!!!!!!  1715 

papers  on,  to  be^  niade  part  of  judgment-roll .V.V..  1717 

to  be  furnished  to  court  or  referee  at  trial 1717 

exemption    of  exhibits   at   exhibitions 14<>4a 

V.   CLAXK    Of   TITLE   BY   TKIftD    ftM^OK, 

affidavit  by  claimant 1700 

demand  for  indemnity  to  sheriff 1700 

delivery  for  failure  to  indemnify 1709 

action  by  claimant  against  sheriff  for  taking ITlO 

indemnity  to  sheriff  against  action  by  claimant ...,.  1711 

affidavit  of  claim  by  agent  or  attorney •••••• 1712 

VI.  Pleauthc. 

joinder  of  causes 484,  1688 

title  of  party 1720 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint 1721 

allegation  in  complaint  of  depreciation  of  chattel  by  defend- 

ant 1722 

defendant  may  plead  title  in  tlurd  person 1723 

interpleader  in 820 

allegation    of   possession  of  land  on  which  chatt^   was  dia- 

trained  doing  damage.  • •.... 1724 

VII.  Trial;    judgment,  tTc. 

action  to  recover  chattel  distrained,  triable  where  cauae  arose.  083 

issues  of  fact  triable  by  jury 968 

joinder  of  claimants  on  motion  of  defendant ,.  820 

damages  for  depreciation  of  chattel  bv  defendant 1722 

notice  by  defendant  of  demand  for  iuagment  for  return 1725 

verdict  to  state  damages  recoverable 1728 

Value  of  property  not  held  by  successfnl  party 1726 

need  not  state  value  in  certain  cases 1727 

may  award  distinct  chattels  to  different  parties.. 1728 

ascertaining  damages  on  default   1729 

final    judgment    when    distinct    chattels   awarded   to    different 

parties « ••••• •  1728 

final  judgment 1730 

lien 1730 

docketing 1730 

execution  may  issue  on  judgment 1240 

y                                  contents  of  executhin    1731 

^                                 sherifT's  nowrr  to  take  chattel  in  execution 1732 

when  plaintiff  entitled  to  costs  of  course 8228 

VIII.    ACTIOK  ON    UNDERTAKING. 

on  entry  of  order  of  abatement 1738 

may  be  maintained  on  return  of  execution  ansttisff«d 1733 

sheriff's  return  presumptive  evidence  of  bretch  of  condition.  1734 

destruction,  etc.,  of  chattel  no  defence 1735 

responsibility  of  sheriff  for  sufficiency  of  sureties 1708 

delivery  of  undertaking  hv  sheriff.  .^^ 1708 
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Repleytii  —  Continved. 

IX*  In  justices'  covkts. 

in  New  York  municipal  court. ••• ••• •  SSIIO^  8211 

in  Albany  city  court  8210,  3211 

in  Troy  justices'  courts   • 8210,  8211 

jurisdiction  of  action 2862 

vhen  action  may  be  brougbt •  -2919 

requisition  to  issue  concurrently  witJi  summons 2920 

requisition.  .  . , , 2921 

execution  of  requisition 2922 

service  of  summons,  affidavit  and  requisition  on  defendant. . .  2922 

return  of  constable  2923 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking.  2924 

proceedings  by  defendant  to  reclaim  cnattel d^^ 

justification  of  sureties 292o 

to  whom  chattel  to  be  delivered 2927 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person 2929 

defendant's  answer  may  demand  judgment  for  return 2930 

proceedings  when  summons  not  personally  served ,  2932 

action  not  affected  by  failure  to  replevy 2988 

images  for  injury  to  chattel 1722,  2980 

verdict 1726,  2981 

final  jitdgment;  docketing,  etc 1780,  2931 

docketiiig  transcript  of  judgment  for  deliTcry 8019 

issuing  execution.  . 3038 

execution  on  judgment  for  delivery 1378,  1731,  2031 

eosts. tOfd 

action  on  undertaking 1733-1735,  2861 

Reply* 

demurrer  to,  see  "  Demurrer.** 

to  counterclaim;  contents • •••« BM 

judgment  on  failure  to  reply 515 

to  new  matter  in  avoidance • •  516 

several  avoidances  may  be  set  up  in 617 

each  avoidance  must  be  scoaratcly  stated  and  numbersd 617 

allegatiou  not  denied  by»  deemed  true. 622 

new  matter  in,  deemed  controverted 522 

striking  out,  for  disobedience  to  order  for  discovery  of  books, 

etc 808 

limitation  of  action  must  be  pleaded  in. .......  • 418 

Report  of  Referee. 

See-  also,  "  Reference,  IV." 

defined •  •  3343 

to  be  made  and  filed  within  sixty  days lull) 

tcnhination  of  reference  for  failure  to  make  and  file 1019 

when  to  be  fHed  in  actions  for  divorce,  etc ITT* 

t9  specify  single  damages  and  direct  judgment   for  double  or 

treble 1020 

on  trial  of  demurrer,  to  direct  final  or  interlocutory  judgment 

to  be  entered  1021 

need  not  find  facts 1021 

may  direct  final  judgment  on  failure  to  plead  anew  or 

amend  under  leave  in  interlocutory  judgment 1021 

on  trial  ot  whole  issues  of  fact,  what  to  contain 1022 

mu5t  state  facts  found  and  conclusions  of  law  and  direct  judg* 

ment 1022 

to  award  costs  ^ 1022 

requests  for  ruling  of  referee 1023 

notice*  of  exception  to .^ 994 

exception  to  finding  of  fact  not  supported         evidcoce 998 

case  not  required  on  an  appeal  on  cxccpf  o  report 998 

judgment  on  appeal   1022 

stands  as  decision  of  court  when  whole  issue  referred.........  1228 
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^  entry  of  judgment  on,  when  whole  issue  referred 1228 

interest  from  time  of  making  to  be  included  in  judgment 1235 

to  be  inserted  in  judgment-roll 1237 

in  matrimonial  actions,  testimony  and  proceedings  to  be  certified 

to   court    1229 

judgment  to  be  rendered  bv  court  only 122P 

in  ejectment  to  state  nature  of  plaintiff's  estate 1519 

rendition   of,   on  alternative  mandamus 2083 

in  proceeding  for  voluntary  dissolution  of  corporation 2426 

on  trial  of  issues,  in  condemnation  proceedings 3367 

Reporters. 

of  newspapers,  exempt  from  jury  service 1080,  1081,  112i 

Reports. 

of  court  of  appeals,  see  "  State  RspomTBt." 

of  supreme  court,  see  *'  Supreme  Court  Rbtorter." 

of  proceedings,  false  and  inaccurate  are  contempts 9 

report  of  cases  admissible  to  prove  common  or  upwritten  law  of 
another  state  or  country   942 

Re0  Adjndlcata. 

final  judgment  of  court  of  claims 208 

judgment  of  dismissal  not  a  bar  unless  on  merits 12K0 

collusive  judgment  not  a  bar  to  action  for  penalty  or  fcirfeiture.  1896 
final  order  in  summary  proceedings  to  disposeess  not  a  bar  to 
ejectment. • % 22GI 


of  property  or  person  In  custody,  a  contempt 14 

sheriff  liable  for,  after  arrest  of  defendant. •• • 687 

Ro»i«t«nee« 

sheriff  may  command  power  of  county  to  overcome 104 

names  of  resisters  to  be  certified  to  court 106 

refusal  to  assist  sheriff  is  misdemeanor 106 

of  warrant  or  precept  in  habeas  corpus 20S0 

of  mandate  of  justice  of  peace ••• 315^ 

Restitution, 

when  defendant,  served  by  publicatlott,  defends  after  final  judf- 

ment. 4ift 

on  g^ranting  new  trial 1006 

when  judgment  vacated  or  set  aside. 1292 

on  reversal  or  modification  on  appeal 1323 

on  certiorari - 2132 

upon  reversal   of   final   order  in  summary  proceedings  to   dis- 
possess  2263 

of  decree  or  order  of  surrogate's  court 2S87 

on  discovery  of  assets  after  sale  of  real  property  for  decedent's 

debts 2801 

on  reversal  on  appeal  from  justice's  court • 3068 

interest  on  judjrment  of 1211 

undertaking  for,  on  judgment  by  default  when  summons  served 

by  publication • 1216 

Rover  si  on. 

joint  tenants  may  maintain  action  in  partition 1533 

reversioners  to  be  made  parties  in^  partition 1538 

division  in  partition  among  reversioners 1553 

action  against  reversioner  to  determine  claim  to  real  property.  153S 

proceedings 1643 

grantor  of,,  may  maintain  action  for  waste 1653 

reversioner  mflv  stie  for  damatjcs  to  inheritance 10ffi» 

N  may  maintain  ejectment  after  judgment  against  tenant  in 

possession 168n 

vwling  of  contingent  interest  in  trustee  for  insolYeni  dsbtor. . .  SITT 
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ReTlval. 

of  actions  and  spcsial  proceedings,   see  **Abatkhint  awd  Rs- 

VIVAU" 

ReT^ocatlon. 

of  letters  of  administration,  see  "  Letters  of  AoMiNiSTiATioir.'' 

testamentary,  see  "  Lbtteib  Testamentary." 
of  probate  of  will,  see  **  Wixxs." 

Rlelftmond  County. 

attendants  and  messengers,  how  appointed 95 

duties    and   salary   of 96 

county  court   stenograpnef,   how   appointed 36U 

compensation  of  judges  for  services  in  selecting  jurors,  etc. . .   1044 
when   county  treasurer  may  act    as  administrator  €x  officio  of 

decedent's  estate   ; 266ri 

security  for  costs  in  couaty  court 3268 

Rlrers. 

place  of  trial  of  aptions  for  penalties  for  offences  committed  on.     983 
Rocbenter,  Mnnlclpnl  Court  of  the  City  of. 

is   not  a  court  of  record 3 

appeals   from,   how   taken 3227 

of   summary   proceedings  to   dispossess 2234 

provisions    made    applicable    to • 3226 

Roclcland  County. 

allowance  to  grand  and  trial  jurort 8814 

mileage  of  jurors • 8314 

Rules* 

of  court  of  appeals • • ••...  193 

power  of  appellate  division  to  make •■••• 220 

calendar  rules  in  Erie  county   285 

power  of  court  of  claims  to  make • 266 

of  city  courl  of  New  York 323 

regulating  arrest  in  marine  causes  in  N.  Y.  city  court 3177 

for  admission  of  attorneys ...•  193 

for  examination  of  attorneys , 56 

changing  rules  for  examination  and  admission  of ' attorneys... •  67 

exemption  of  graduates  from  clerkship   68 

General  rules  of  practice. 

how   made   and    revised    *. 17 

must  be  published    18 

may  provide  for  preference  of  actions 791 

may   regulate   trial   of   issues    976 

jFor    calendars 977 

for  classification  of  issues   977 

to  regulate  discovery  and  inspection  of  books  and  papers 804 

settlement  of  intcrrdgatories 801 

making  and   settling  case   on   apncal,   etc... 997 

notice   of   motion   for  leave   to   i-ssue   execution   against 

decedent's    property     1381 

to  provide  for  notice  of  application  for  certiorari  to  review..  2128 

9. 
•life  Deposit  Companion. 

agreement  with  sureties  for  deposit  with 8W 

I  excepted  from  provision   for  voluntary  dissolution ZCAJ 

earnings  within  sixty  days  not  reached  by  judgment  creditor's 

acUon  •• iJSi 

not  reached  by  supplementary  proceedings ....  .^403 

judgment  for,  enforceable  against  earning*,  trust  income,  etc...   IdUl 

iale  of  Personal  Property. 

under  foreclosure  of  lien  on  chattel    •  •  •  ■  • ^^^ 

of  perishable   goods  and  animals  attached.... wj» 

property  notwithstandin,".  «t;»y  on  appeal igAjJ 

In  justice's  court ,' '  1" '. IMU 

when  and  how  sale  on  execution  conducteu -w*^ 
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inapection  of  property  taken  in  execution 13S4 

penalty  for  defacing  or  removing  notice  of  tale   1366 

title  6t  parchaMr  on  execution  not  affected  by  sbeHflTs  omis- 
sion of  notiee   1386 

sheriff,  etc.,  not  to  purchase  at  sale  on  execatlon   1387 

restitution  after  sale    1828 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 132S 

shertlTs   fees   on    3307 

Sale  of  Real  Propertr* 

L  Gbnual  provisions. 

"distinct  parcel"   defined    3343 

how  sold  pursuant  to  direction  of  jndgment 1242 

referee  to  sell  under  direction  in  judgment 1242 

security  l)y  referee  appointed  to  sell  real  property   1243 

conveyance    on    sale   under   judgment    or  'execution    to    state 

name  of  person  whose  interest  is  sold  . .  < 1244 

judgment  directing,  may  direct  delivery  of  possession 1675 

order  requiring  sheriff  to  deliver  possession   1675 

officer  making,  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  where  property  situated. .  1677 

to  be  at  public  auction  1678 

notice    of    1678 

how   conducted    1678 

place,  when  realty  in  more  than  one  county  1242 

officer  making,  cannot  purchase    1679 

guardian  of  infant  party  can  only  purchase  on  behalf  of  ward.  1679 

creditor's  action  for  sale  of  homestead  partly  exempt 1402 

aecurity  to  stay  judgment  for  sale  of  realty  pending  appeal 

to  court  of  appeals 1331 

tnspension  of  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance. 1323 

restitution  after  sale   1323 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 1323 

fees  of  referee  on    3297 

eommlssiona  of  referee  on  distribution  of  proceeds 3207 

sheriff's  fees  on   3307 

on  foreclosure,  final  judgment  to  direct  sale Ift26 

fees  of  referee  on • 3297 

'  See  "  Foreclosure." 

of  lands  for  non-payment  of  dower  after  admeasurement. . . .  1814 
for  payment  of  dower  on  plaintiff's  consent  to  receive  gross 

sum  . 1619 

to  pay  dower  may  be  free  from  or  subject  to  lien* 1622 

report  of,  to  satisfy  dower  in  gross. ••* ••••••••.•••...  1633 

II.  Ok  execution.     See  **  Execution." 

sheriff,  etc.,  not  to  purchase  at  tale  on  execution 1387 

title  of  purchaser  at  sale  on  execution  not  affected  by  sheriff's 

omission  of  notice   ' ....« 1396 

when  and  how  sale  on  execution  conducted 1394 

penalty  for   removintr  or  defacing  notice  of  sale  on  execution.   1385 
proof  of  lost  execution  or   writ  under  which  sherifTs  sale  of 

real    property    was    made 961e 

yr  in.  PaOCEKOINCS  FOK  SALS  OP  OORPOKATB  E«AX.  r»OWWmT« 

f  to  be  pursuant  to  provisions  of  code... • , < 

contents  of  petition •••*...#•• 3391 

Teriiicatlon  of  petition   «.«•/«•••• .•••••••• 3391 

hearing  of  application    ,..• ...••• 3892 

notice  of  application   • .....4. .......  3392 

reference  to  take  proofs • 3398 

•wJer. JMI 

appearance  to  oppose  application 3393 

notice  to  creditors  of  insolvent  corporation 3394 

•ervice  of  notice  , <.,, 

flower  of  court  to  make  necessary  orders •.•••••.••••.. 

^■*        provisions  take  cFect   ••••••••••«,. 
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IV.   PROCSXDINGS   TO    SELL,    MOITGAGX   OK   LZASX   nOrtSTT   OT  MtMMt 

Oft    tNCOMPBTXNT. 

power  of  committee  of  incompetent  to  alien,  mortg»f«  or  dis- 
pose of  real  property 2838 

in  what  cases  application  may  be  made * . . . .  2348 

not  to  be  sold,  leased,  or  mortgaged  contrary  to  devise  in  will.  2357 

application  to  be  by  petition 2349 

petition  to  be  by  guardian,  committee  or  relative *..  2349 

infant  over  fourteen  to  join  in  petition 2349 

where  petition  to  be  presented 2349 

notice  to  superintendent  of  state  institution 2340 

contents  and  verification  of  petition .^ 2350 

when  application  made  to  avoid  action  of  partition....  235o 
application  to  sell  property  of  incompetent  to  be  made  only 

after  appointment  ot  committee '  !2351 

bond  of  committee  of  incompetent 2351 

appointment  of  special  guardian  for  incompetent 2351 

bond  of  special  guardian  for  incompetent , . . .  2351 

application  to   release  dower  of  incompetent  to  be  made  by 

husband  2351 

when  committee  may  apply  2351 

husband  may  be  appointed  special  guardian  on  application  to 

release  dower  of  incompetent  2351 

appointment  of  special  guardian  of  infant 2?52 

•     bond  of  special  guardian  of  infant 2352 

trust  company  may  be  appointed  special  guardian  of  infant 

without  security 2362 

prosecution  of  bond  of  committee  or  special  guardian 2353 

application  to  be  referred  2354 

final  order  directing  sale 2356 

hearing;  report  of  referee 2364 

agreement  by  special  guardian  or  committee  to  be  reported  to 

court  for  approval 2356 

execution  of  conveyance  on  approval  of  sale 2356 

effect  of  conveyance  2358 

proceeds  of  sale  deemed  real  property 2359 

disposal  of  proceeds  of  sale  on  death  of  infant  or  incompe- 
tent  2869 

Infant  deemed  a  ward  of  court 2300 

disposition  and  investment  of  proceeds  of  sale 2361 

periodical  accounts  to  be  filed  bv  custodian  of  proceeds. .....  2361 

disposition  of  ^oceeds  of  sale  subject  to  inchoate  dower  right.  2361 

provision  for  mfants  not  in  being 2361 

prior  estates  or  rights  may  be  included  in  sale  by  consent  of 

holder 2362 

sale  of  dower  right  or  estate  for  life  of  infant  or  incompe- 
tent for  gross  sum    2363 

debts  of  infant  or  incompetent  to  be  paid  without  preference.  2364 

V.    PXOCEEDINOS     TO    SELL,     MORTGAGE    OR    LEASE    FtOPERTY    Or    DECE- 
DEMT   EOK  PAYMENT   OF  DEEIS,  ETC. 

jurisdiction   of   surrogate 2472 

what  propcrtpr  subject   to  sale 2749 

for  wnat  claims  property  may  be  sold 2749 

**  funeral  ^  expenses  "    defined 2749 

when  petition  ,may  be  presented. •  . . .  2750 

who    may    petition 2750 

extension  or  creditor's  time  to  apply  when  action  pending. .  2751 

notice  of  pendency  of  action 2751 

time    for    application   on   recovery   of   property   jfraudulentty 

conveyed 2751 

contents   of   petition    2T50,  2752 

•           inquiry   to   ascertain    unknown   facts 2753 

citation   upon   petition    27b4 

Eartics  not  cited  may  appear 2756 

earing 2755 

proof  of  claims  not  yet  due. 2756 
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•dmiMion  of  executor,  etc.,  does  not  prevent  bar  of  statute 
of  limitations. 2755 

5 roof  of  judgment  debts  2766^  2TK7 
ecree  to  determine  debt  and  liens 2758 

trial  by  jur>r  of  questions  of  fact 2547 

order  directing  jury  trial  to  state  questions 2547 

review  of  verdict  of  jury  to  be  by  motion  for  new  trial  only.  2548 

what  proof  necessary  for  decree 2759 

appointment  of  appraisers 2760 

inquiry  as  to  morigaging  or  leasing 2760 

decree  to  mortgage  or  lease 2700 

decree  to  sdl  .' 2761 

postponement  until  controversy  as  to  title  determined 2762 

order  of  sale  of  different  parcels 2763 

how  sale  made  when  undivided  interest  exists 2764 

how  sale  made  when  precedent  estate  exists 2764 

application   of  proceeds  of   undivided  interest  or   precedent 

esUte 2764 

form  of  decree   2766 

bond  of  executor  or  administrator 2766 

appointment  of  freeholder  to  execute  decree 2767 

failure  of  executor  or  administrator  to  flfive  bond 2767 

order  directing  execution  of  decree 2768 

order  to  sell  part  pending  appeal 2769 

death,   etc.,  of  executor,   etc.,   or   freeholder  does  not  affect 

execution  of  decree 2770 

successor  of  deceased  executor,  etc.,  may  complete  sale 2770 

what  credit  allowed  on  sale ^71 

mode  of  sale  2772 

notice  of  sale   2772 

how  private  sale  effected   • 27T2 

distinct  parcels  to  be  sold  separately. .  ^ 2773 

persons  prohibited  from  purcnasing 2774 

report  of  sale  2775 

when  sale  to  be  vacated. 2775 

resale •-•. 2775 

order  confirming  sale  2776 

conveyances 2776 

when  title  of  purchaser  or  mortgagee  from  heir  not  affected.  2777 

what  title  passes .^ 2778 

how  contract  for  land  sold 2779 

purchaser's  bond  for  payments  on  contract  for  lands 2790 

when  part  of  lands  under  contract  to  purchase  to  be  sold ....  2781 
effect  of  conveyance  of   decedent's   interest   in   contract   for 

lands 2782 

In  part  of  contract  for  lands 2783 

irregularities  not  affecting  purchaser's  title 2784 

when  appointmei.t  of  guardian  for  infant  presumed 2785 

proceeds  to  be  paid  ipto  court 2786 

when   payment   into   court   exonerates    decedent's  heirs   and 

devisees 2786 

notice  of  distribution  of  proceeds 2787 

licaring  on  distribution   • 2788 

proof  of  further  debts  or  liens  on  distribution... ••... 2788 

sale  of  unsold  propertv  for  deficiency ^i^89 

Sroof  of  claim  to  surplus  money 2T90 
ecree  for  distribution   • 2791 

appeal  from  decree  for  distribution 2791 

county  treasurer  to  distribute   2T92 

order  of  distribution  amontr  creditors  and  claimants 2793 

computation  of  dower  in  lands  under  contract  to  purchase. . .  ^794 

Investment  of  funds  srt  anart  for  dower 2796 

of  share  belonging  to  infant • 2796 

of  infant's  share  to  ^ardian 2798 
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deposit  of  infant's  share  in  sayings  bank  or  trust  company. .  2796 
effect  of  pendency  of  another  action  or  proceeding  to   tell 

property. 2707 

when  surplus  money  on  foreclosure  or  other  sale  to  be  paid 

to  surrogate 2798 

distribution  of  other  money  on  foreclosure  of  sale 27Ut) 

when  sale  to  include  dower  right 2800 

restitution  when  assets  subsequently  discoverea. 28pi 

conveyance    of    real    estate   by   executor  and  administrator   to 

holder  of  contract  of  sale,  made  by  decedent 2801a 

removal  or  suspension  of  freeholder  not  stayed  by  appeal...   2.1SU 
compelling  judicial    settlement   of  account  of   freeholder....   2726 

allowance    of   costs   of   proceeding 25G3 

is   in   lieu   of   commissions 2564 

Stiloons. 

justice's  court  not  to  be  held  in  room  where  traffic  in  liquor 
authorized / ^ 2868 

Savlnirii  Banks. 

designation  of  depositories  of  court  funds 746 

accounts  of  depositories  of  court  funds 7B2 

certificates  to  deposit  of  court  funds 753 

excepted  from  provision  for  voluntary  dissolution   2420 

deposit  of  infant's  share  of  proceeds  of  land  sold  to  pay  de- 
cedent's debts   2796 

SeandAloiiB  Matter, 

striking  from  pleadings   M6 

Velsoola. 

teacher  may  be  excused  from  serving  as  juror 1083 

exempt  from  jury  service 1081,  1127 

proof  of  exemption   1082,  1128 

not  subject  to  judicial  supervision 1804 

to  action  to  dissolve  corporation 1804 

to  action  by  people  to  annul  corporation 1804 

petition  by  regents  of  university  for  dissolution 1S04 

appointment  of  receiver 1810 

trustees  of  school  district  may  sue  upon  cause  which  accrued 

before  their  terra 1928,  1928 

action  against  trustees  on  cause  arising  before  their  term.  1927,  192S 
excepted  from  provisions  for  voluntary  dissolution  of  corpora* 

tions   24S1 

costs  against  school  officers 3244 

Bclr«.  Faeiaii. 

writ  abolished 1983 

relief  to  be  obtained  by  action 1983 

fleal. 

omission  of,  or  wrong  seal  not  to  invalidate  process 24 

description  of,  to  be  recorded 27,  267 

provisions  respecting  seals  of  courts 27 

description  to  be  deposited  with  secretary  of  state 27 

of  county  clerk  is  seal  of  county 28 

is  seal  of  supreme  and  county  courts 27 

provision  for  new  seals 80 

of  appellate  division  232 

of  court  of  claims   ^ ^ 267 

presumptive  evidence  of  consideration   840 

certificate  to  copies,  etc.,  of  records  to  be  sealed 958 

certified   copv  of  record    for   use  in   same   court   need   not   be 

sealed.   .       959 

of  surrogate's  court 27.  2007 

in   partition,   for   liens  on   undivided   interests 1561 

certificate   by  legal   custodian   of  document  is  presumptive  evi- 
dence     ••• Wc  I 

•urroffates    registrrq.  clerVs.  etc..  to  make  and  certify 0«1 
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iniidemeM\or  to  r«fu«c»  neglect  or  deUy  to  make... •••••••••••  981 

to  be  made  without  charge  for  certain  state  oiBcert 3290 

countv  clerk's  fees  for  making. 3804 

of  title  insurance  and  abstract  companies  may  be  used  in  lieu 

of  official  searches  3256 

expense  may  be  taxed  as  disbursement 3250 

•eeretstry  of  State. 

to  keep  record  of  seals 27 

of  age  and  term  of  judges 54 

to  distribute  reports  qf  court  of  appeals ^ 213 

judgment-roll  annuUii^g  corporation  to  be  filed  with 1803 

to  publish  judgment  annulling  corporation 1803 

copy  judgment-roll  vacating  letters  patent,  etc.,  to  be  filed  with.  1058 

transcript  to  be  transmitted  to  county  clerk. 1960 

order  changing  name  of  corporation  to  be  filed  with..... 2414 

to  publish  changes  of  names  annually  in  session  laws 2417 

surrogate  to  transmit  copies  of  wills,  etc.,  of  non-residents  to. .  2503 

searches  to  be  made  without  charge  for 8290 

Se4isotIoni. 

included    in    term   "personal   injury** ••••  8843 

on  father's  death^  action  survives  to  mother 764 

limitation   of   actions    ...,.«. ....•  384 

sittings   of  court   may  be   private 5 

costs  when  recovery  is  less  than  $50 3228 

excepted   from  jurisdiction  of  justice's  court...... 2863 

of  Albany   city  court    • 3223 

of  Troy  justice's  court 3223 

tfetxln. 

when  cause  of  action  accrues  for  breach  of  covenant  of 381 

Separation. 

causes  of  ..•..« ••••.* •  1762 

residence  required  to  give  jurisdiction 1763 

when  married  woman  deemed  a  resident. • • 1768 

nature  of  action  to  be  indorsed  on  summons. 1774 

service   of   summons   by  publication 438,  439 

proof  of  service   of  summons , 1774 

requisites   of   comnlaint 1764 

plaintiff's  misconduct  a  defence 1765 

counterclaim ....•• ., 1770 

allowance  of  temporary  alimony ^Z^ 

temporary  allowance  for  support  of  children .••.•».  1769 

allowance  for  costs  and  expenses ....••« •••••.•• 1769 

when   reference  may   be  ordered-.t.* •.••••.... •  1012 

referee   to   be   appointed    by   court •  1012 

on  reference  of  issiies,  testimony  and  proceedings  to  be  certi- 

tied  to  oourt  with   report 1229 

judfrment  to  be  rendered  by  oourt.  •• • •  1229 

entry  of  judgment  by   default •• ••••.•  1774 

•ward   of  costs ...••..• ....•  J769 

support  of  wife  when  she  is  plaintiff.... • 17 il 

alimony  to   plaintiff    • • 1766 

,                         court  to  regulate  custody  and, maintenance  of  children., ^^11 

^                        support  and  education  of  children ••«..•••••• '"^m 

revocation    of   judgment    ,•••*. ,•  • 1767 

court  may  annul  or-  modify  directions  of  judgment  as  to  all* 

mony,  etc.  .  ,  .   ,. ■ ••.•  1771 

■ecurity  for  support  of  wife  and  children •••••••••  1772 

sequestration    of    husband's   property  .^ • 1772 

enforcing  alimony   awarded  by   foreign   decree ..••••••••••.••  1 772 

enforcing  support  by  proceedings  for  contemut ••..  1778 


of  husband's  property  in  action  for  divorce  or  separation 1772 

action    by    judgment   creditor    for    sequestration    of    corporate 

property 17S4 

exemption  of  exhibits  at  exhibitioos. ••«..•.••• 1404a 

Service  of  ProeesH  and  Papers. 

I.  Of  summons.     See  "  StJMMONS." 

II.  Of  plsaoimgs  .ahd  papsrs. 

provisions   for,   do   not  a.ppl v  to  summons 802 

of  papers  on  attorneys  resiaent  in  an  adjoining  state 60 

notices  and  papers  may  be  served  on  party  or  attorney....  796 

by  mail «...  797 

added  time  when  served  through  poat*ofiice 798 

time  for  service  of  notices  in  N.   Y.  city  court 3161 

on    attorney    by    leaving    with    partner*    clerk    or    person    in 

charge    of   office 797 

by  leaving   in  office 797 

by    leaving    at    residence 797 

hy  leaving  at  residence  of  party 797 

time   for   service   of    notice  of  trial 977 

by    mail    793 

after  appearance,  papen   must   be  served  on  attorney 799 

»n  default  of  appearance,  pajicrs  need  not  be   served  on  de- 
fendant,, unless  CQu6ned  for  want  of  bail 799 

on    clerk    for    non-resident 800 

deposit  in  branch  post-ofHce  in  New   York  city 801 

on    prisoner     131 

sheriff  must  permit  access  to  prisoner  for  personal  service..  132 

time  of,  of  aTswrr  of  defendant  arrested 566 

of  amended   pleadings    ,  543 

affidavit  of  service  is  presumptive  evidence  in  case  of  death, 

^  etc , 927 

time  for,   of  pleadings  in   N.    Y.   city  court. .......'...'.['.'.'.  3166 

service  in  certain  actions  when  name  of  d^^eased  person  is 

stated    as    defendant     , , , ,  801a 

III.  Op  orders  and  original  notices. 

of  summons,  complaint  and  injunction  order  on  Sunday 6 

of  application  to  remove  or  suspend  attorney ^ 

of  mandates  hy  sheriflf,  etc 102-107 

of  order  of  injunoti3n    630 

of  notice  of  motion   for  leave  to  issue  execution   after  ^ve 

years 1379 

of  order  for  survey^  of  property  in  dispute 1683 

of  ^affidavit,  requisition  and  undertaking  on  taking  of  property 

in  replevin ^ 1700 

on  county  treasurer  of  order  to  pay  money  held  subject  to 

direction  of  court 1887 

of  petition  for  discharge  of  person  imprisoned  under  execu- 
tion   2206 

of  petition  for  production  of  tenant  for  life 2304 

of  order  to  produce  tenant  for  life 23fN^ 

of  notice  of  sale  under  foreclosure  by  advertisement 2380 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolu- 
tion of  corporation    242S 

of  orders  and  warrants  in  supplementary  proceedings 24.'>2 

of  petition  and  notice  in  condemnation  proeeedings... .  3361,  3362 
of   notices    and   papers   in    condemnation    proceedings    after 

appearance 3364 

of  notices  in  proceedings  to  sell  corporate  real  property.  ••••  8395 
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IV.  Op  submbna.    See  ••  Subpoina;  "  ''WiTimsss.' 

V.  Op  stats  writs. 

state  writs  to  be  served  in  same  manner  as  summons 1900 

habeas  corpus  can  be  served  only  by  elector  of  state. .......  2000 
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V.  Or  iTATB  WKIT8  —  Contliiaed. 

of  babett  corpus  or  certiorari  to  Inquire  Into  detention 9001 

when  defendant  conceals  himself. ....• 2008 

%  of  order  to  discharge ••••••...•.  2048 

mandamus;    notice    of    application    for   peremptory   writ    on 

boards  of  three  or  more. . . » 1 207t 

alternative  writ  on  court  or  Judges 2071 

alternative  writ  on  board  or  body  other  than  eorpora- 

tion 20n 

alternative  writ  on  corporation   2071 

prohibition;  method  of  senrins^  alternative  writ 2096 

certiorari  to  review j  notice  of  application  for • 2128 

mode  of  service  of  writ. •••••.•• 2130 

VI.   In    8URm0GATB*8    C0X7KT. 

citations  and  mandates  may  be  served  In  any  county 2515 

citation ; 2520 

substituted  service  of  citation  upon  resident. ••.•••• 2521 

citation  by  publication   • • 2522 

on  unknown  persons 2523 

time  of  service  without  tlie  state. ^25 

on  corporation 2526 

on  infant 252B.  2527 

on  incompetent  person 2620,  2527 

proof  of  service  of  citation  or  subpoena 25.*^ 

general  provisions  relating  to,  applicable • 2538 

of  notices  relating  to  temporary  administration 2681 

VXI.  Ik  justicm'  courts. 

of  summons,  see  "  Summons," 

of  summons  with  warrant  of  attachment • 2910 

affidavit  and  requisition  in  replevin ••• 2022 

of  notice  of  appeal  from 8048 

of  precept  on  petition  for  sale  of  animals  found  straying. . . .  9068 

fcnrlcea. 

jurisdiction  of  N.  Y.  city  court  over  actlona  for  senrlcea  cm 
vessels.  ••  ••••••••••••.••.. ••••• •.••«•......     SI 

Several  Llabllltr* 

joinder  of  persons  severally  liable 454 

not  to  affect  defendant's  right  to  relief 455 

severance   of   action   on   death   of   party  jointly   and  severally 

,   liable : :..... 758 

judgment  against  one  or  more  of  defendants 1205 

severance  of  action  on  judgment  against  part  of  defendants...  1205 

Severance  of  Actions. 

against  defendants  severally  liable  on  entry  of  judgment  agdnst 

one  or  more   456 

of  causes  improperly  united  in  complaint 407 

on  judgment  for  part  admitted Sll 

/                                       against  one  or  more  of  defendants  severally  liable 1205 

^                           after  judgment  against  some  of  defendants 1205 

when  plaintiff  entitled  to  judgment  on  one  or  more  cauiea 1220 

of  eiectment  when  separate  occupants  are  joined. 151^ 

when  different  parties  succeed  to  different  parcels.......  1522 

when  diffierent  ftarttes  succeed^  to  realty  and  to  rents.  • . .  182^ 

'                 fA  partition,  when  partial  partition  directed 1547 

of  referee  to  direct  action  to  be  severed 1018 
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answer  or  defence  may  be  stricken  ont. •••••••• S88 

notice  of  motion  in  N.  Y.  city  court • 8161 

writ  of  mandamus  or  return  cannot  be  stricken  out  at  sham.  • .  2B06O 

I.  AtTBNDAMCE  on    COUftTS,   BTC 

power  to  adjourn  term  of  court « • SB,  86 

to  attend  sessions  of  court  of  claims  if  required • 268 

to  ifurnish  rooms  for  court  of  claims 268 

fees  for  attending  sessions  of  court  of  claims 268 

may  be  ordered  to  furnish  court  rooms 81 

may  be  required  to  act  as  crier 92 

to  notify  constables,  etc.,  to  attend  term  of  court 97,  98 

need  not  attend  trials  at  chambers 230 

must  attend  term  of  appellate  division 24e2 

heating,  etc.,  of  court>room  of  appellate  division 242 

stationery  and  minute  books  for  appellate  dtvirion 242 

telegraphing  day   calendar   of    appellate    division   to    county 

clerks 242 

payment    of    fees    and   expenses    for  attending   term   of   ap- 
pellate division •••• ••••  24S 

n.  Custody  of  jaxi.s  and  prxsonsks. 

not  to  charge  arrested  person  for  food,  etc.... • 118 

not  to  take  reward  for  waiting  for  prisoner. •••.•••••. 114 

charges  for  lodging,  etc,  of  prisoners... • 116 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  ma^  be  conveyed  through  another  county 118 

custody  of  jails  and  prisoners 120,  121 

of  prisoners  in  New  York 120 

of  prisoners  under  federal  process 138,  134 

Jails,  process,  etc.,  must  be  delivered  to  new  sheriff 184 

retiring  sheriff  to  deliver  list  of  property,  prisoners,  etc.,  to 

successor 185 

enforcing  delivery  of  prisoners,  process,  etc 188  • 

new  sheriff  must  make  return  of  arrests 187 

under-sheriff  must  deliver  up  prisoners,  process,  etc 189 

m.  Powers  and  duties. 

certificate  of  election 182 

when  powers  cease  183 

retiring  sheriff  to  execute  certain  process , 186 

not  to  practice  as  attorney  during  term 62 

must  furnish  minute  of  mandate  delivered  to  him 100 

must  deliver  copy  mandate  on  request 101 

must  execute  mandate  and  make  return 102 

may  r^ike  return  by  mail 102 

ttnendment  of  returns  by 725 

defective  return  cured  by  judgment  on  verdict,  etr 721 

may  command  power  of  county  to  overcome  resistance.  104,  2030 

8196 

to  certify  to  court  names  of  persons  resisting  process. 105 

refusal  to  assist,  is  misdemeanor 106 

governor  to  order  out  military  to  assist 107 

trial  of  claim  of  third  party  to  property  seized 106,  109 

to  produce  indicted  prisoner,  when  ordered 196 

to  execute  orders  of  arrest,  etc.,  from  NJ  Y.  city  court 339 

to  serve  summons 425 

bow  order  of  arrest  executed 563 

lias  rights  and  privileges  of  bail • 696 

doty  of,  on  execution  to  charge  bail  ••• •••••••••.•• 
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ni.  Powns  AND  DUTiBi  —  Cbotlnned. 

l«vy  o£  atUcbm«nt  after  term  of  ofllce. •••#•••••• •••••    644 

to  collect  debts,  etc..  attached fSA 

'actions  by,  in  aid  ot  attachment 655 

may  sue  on  debts  attached  by  him 655 

may  take  property  for  deposit  or  delivery ^ 718 

may  convey  real  propeity  by  order  of  court 718 

dis()ualified  aa  trial  juror. 1Q29 

duties  as  to  jurors,  see  "  Jt7KY  and  Juaoaa." 

to   sell   and   cottvey  real   property  pursuant  to   directisn  of 

judgment   1242 

execution  to  issue  to ••...  1862 

to  whom  issued  when  against  sheriff •••.••....  1362 

to  indorse  on  execution  time  of  receipt 1363 

to  whom  execution  a^nat  attached  property  issues 706 

to  deliver  copy  of  satisfied  execution 1266 

not  to  purchase  at  sale  on  execution 1387 

under-sheriff  to  proceed  unon  execution  on  death,  etc.. 1388 

to  give  notice  of  action  for  taking  on  execution  to  indemn- 
itors  1427 

on   death,    etc.,    under-sheriff   or   successor   to    complete   sale, 

etc.,  of  real  property  on  execution 1475 

undertaking  on  habeas  corpus •.•  2000,  2002 

proceedings  on  writ  of  assessment  of  damages... 2106-2111 

exeention  of  warrant  of  attachment  foi   contempt 2276-2283 

to  collect  fine   2296-2298 

arrest     of     judgment     debtor     on     supplementary     proceed- 
ings  2437-2439,  24.'i3 

to  execute  mandate  of  justice  in  case  of  resistance 3158 

IV.    PtNALTIES  AND  LIABILITY  FOR  MISCONDUCT,  HmOUtCT,   VTC 

misbehavior,    neglect    or    disobedience    punishable    as    a    civil 

contempt II 

for  neglect  of  deputy  to  attend  court no 

damages  against,  for  failure  to  execute  mandate lO^ 

penalty  for  neglect  to  execute  mandate  in  special  proceeding.  T^** 
misdemeanor  to  violate  provisions  for  separation  of  prisoners,  l^i 
forfeiture  of  office  for  failure  to  sq>arate  dvil  and  criminal 

and  male  and  female  prisoners ^ 125 

treble  damages  for  failure  to  separate  civil  and  criminal  and 

male    and    female    prisoners 125 

forfeiture  of  office  for  suffering  sale  or  use  of  liquor  in  jail..      130 
answerable  to  federal  courts  for  detention  under  federal  proc- 
ess      134 

damages  for  neglect  to  confine  prisoner  committed   for  con- 
tempt       157 

connivance  at  escape  is  misdemeanor 15!) 

forfeiture  of  ofBce  for  conniving  at  escape 159 

refusal  to  return  inventory  of  attached  property  is  contempt.     681 
exonerated  from  liability  for  arrest  on  justincauon  of  bail. . .     581 

when  liable  as  bail  for  discharge  from  arrest .%87 

liability  for  arrest  in  violation  of  privilege  of  witness...  S&Si,     864 

fine  for  omission  to  keep  jury  in  special  proceeding 1196 

penalty  and  damages  for  irregularity  in  sale  of  realty  on  exe- 

^  cution 14,% 

penalty  for  wrong  delivery  of  chattel  taken  in  replevin 1707 

order   to   show   cause   against   attachment   for   net   retnming 

_  mandate 2270 

liability  of.  on  insufficiency  of  sureties  on  underrijdny  to  ap-  

pear   and   answer   for  contempt 2291 

penalty    for   wrongful    refusal   to  discharge   debtor  taken    in 

execution   on  justice's  judgment. 30K( 

responsibility  for  suffkiencv  of  sureties  on  ufMlertaldBg*  ia 
replevin.  .  , , , , ITOf 
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Sheriff  —  Gontlnned. 

V.  Actions  and  process  aga^kst. 

limitation  of  action  for  non-payment  of  money  collected  on 

execution 88S 

against,  for  official  act  or  omission : 886 

service  of  summons  on   426 

preference  of  actions  against TOl 

proceeding  on  judgment  against,  on  liabUitv  as  bail 588 

exonerated  from  liability  by  bond  for  jail  liberties.  .150,  158.     17] 

arrest  of,  by  coroner 174 

bow  confined  when  arrested 175 

place  of  confinement  of,  deemed  a  jail .  176 

entitled  to  jail  liberties  on  giving  bond 177 

substitution  of  indemnitors  in  action  against,  for  levy  on  exe- 
cution  1421-1427 

proceedings  to  compel  sheriff  to  make  return  to  warrant  to 

collect  fine. 2297 

action  against  sheriff  for  failure  to  collect  fine  under  war- 
rant  2298 

action  by  people  against,  for  omission  of  duty  under  warrant 
to  collect  fine 2300 

VI.  Action  bit  individual  on  official  bond. 

application  for  leave  to  sue ••• • 1880 

may  be  made  ex  parte 1892 

when  demand  necessary  before  application  for  leave  to  sue. .  1891 

order  granting  leave 1881 

order  vacating  leave  to  be  made  on  notice. 1892 

when  action  to  be  brought 1881 

actions  for  other  defaults  not  affected 18^*? 

indorsement  on  execution  directing  manner  of  collection 1883 

sureties  may  plead  previous  payments,  etc.,  as  defence 1884 

ratable  distribution  among  claimants 1885 

vn.  PiM. 

frenerally SSOT 
n  New  York  and  Kings  county 8308 

to  be  collected  by  virtue  of  execution ••».. 3300 

of  deputy  sheriffs  for  attending  courts 3312 

in  proceedings  to  enf9roe  liens  on  Teasels. 3439 

on  habeas  corpus.  •  • 9000,  2002 

VherllPm   Jury. 

trial  of  claim  of  third  party  to  property  seized...........  108,     100 

to  property  attached 657-B59 

to  property  levied  on,  in  execution 1418-1420 

on   inquisition   before   commissioners   for  appointment   of  com- 
mittee for  incompetent 2328,  2330,  2331 

sheriff's  juror  exempt  from  trial  jury  service  in  New  York 1081 

proof  of  exemption 1082 

selection,  etc.,  in  New  York 1112 

Slilpplnv. 

See  "Vessels.** 

SlanAei*. 

included  In  term  "  personal  injury  ** 8343 

limitation  of  action 384 

joinder  of  causes  of  action ,...,< 4ft4 

pleading  application  of  defamatory  words 635 

plea  of  justification  no  bar  to  evidence  in  mitigation 535 

preference  of  actions  for 791 

special  damages  need  not  be  alleged  or  proved  when  unchattity 

imputed  to  woman 1906 

damages  recovered  are  separatf*  property  of  married  wosuui....  1906 

mix 


INDEX. 

Slander  -*  Continaed.  • 

costs   when   recovery   is  leas   than  $50 ^^*^ 

excepted  from   jurisdiction  of  justice's  court 2863 

of   Albany   city    court    33ZI 

of  Troy  justice's  court   3223 

Socage* 

accounting  by  relatives  acting  as  guardians  in  socage 2472 

Special  Proceedlngra. 

I.  General  provisions. 

defined 3334 

"  special  proceeding  "  refers  to  civil  proceeding 3343 

term  "  amdavit "  includes  verified  petition  and  answer 3343 

proceedings   supplementary  to   execution   are 2433 

cannot  be  taken  to  recover  real  property  unless  expressly  al- 
lowed    1688 

not  discontinued  b^  change,  vacancy,  etc.,  in  judgeships....  20 
begun  before  one  judge  may  be  continued  before  another  in 

New   York  and  Kings 26 

parties  may  stipulate  to  try  elsewhere  than  at  court-house...  3J 

not  abated  by  failure  or  adjournment  of  court 44 

continuance  on  death,  etc.,  of  judge 62 

power  of   substituted  officer   to  continue .v 53 

power  of  county  judge  in|L. 849 

justice  of  supreme  court  may  make  orders  in  county  court..  354 

included  within  statute  of  limitations 414 

commenced  by  service  in  same  ma..ner  as  summons 433 

no  abatement  if  right  to  relief  survives 75S 

substitution  of  representative  on  death  of  sole  party 757 

oaths  and  affidavits  without  the  state 844 

where  papers  to  be  filed 825 

where  oraer  to  be  entered 825 

transfer  to  supreme  court  for  disability  of  county  judge 342 

security  for  costs  may  be  required  in 3279 

to  whom  costs  awarded 3240 

when  person  recovering  costs  deemed  a  judgment  creditor...  2432 

n.  Trial  jurors  in. 

fine    for    non-attendance    1195 

officer  summoning  to  keep  Jury 1196 

fine   for  misconduct  of  omcer  attending  jury 1196 

notice  of  imposition  of  fine 1 197 

remission  of  fine 1197 

special  return  of  delinquency  and  fine  to  county  court 119lS 

collection  and  remission  of  fine  by  county     ourt n91» 

jurors'  fees 3316 

III.  Appe.m-s. 

orders  affecting  substantial  rights  appealable 1356,  1357 

from  final  order  brinps  up  preceding  orders 1358 

limitation  of  time  to  appeal 135S> 

method  of  perfecting    136D 

stay   of   execution   pending 1360 

hearing l.-^^n 

entry   and  enforcomrnt  of  order  determining 1360 

governed  by  provisions  relating  to  appeals  in  actions 1361 

Special   SeNMlons,  Conrtn  of. 

not  courts  of  record 3 

^                          county  court  may  remit  fine  imposed  by "viTW 

^                                  may  discharge  jicrson  committed  for  non-payment  of  fine.  353 
Special  Term. 

to  be  held  by  one  judge 220 

appointment  of  time  and  place  for 2r^ 

of  extraordinary  terms    t** 

place  of  holding 2:^< 

may  be  adjourned  to  chambers 2Jfci 

trials  may  be  had  at  chambers  by  consent •... 230 
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Bpeolal  Term  ..  Continued. 

clerk,  sheriff,  etc.,  not  required  to  attend  triala  at  chamberi...     239 

contempt  at  trial  term  may  be  punished  at  special  term 2292 

Specific   Performance. 

jurisdiction   of   county   court 340 

action  for,  triable  in  county  where  property  situated 882 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of....  1323 
undertaking  on  suspension  of  sale  of  realty  pending  appeal ....  1323 
cancellation  of  notice  of  lis  pendens  for  lack  of  undertaking  to 

suspend  sale 1323 

action  to  compel  conveyance  by  infant  or  incompetent  of  prop- 
erty contracted  to  be  sold. 2345 

judgment   in    action    against   infant   or   incompetent   to   compel 

conveyance 234  7 

court   may   compel    specific   performance  of   contract   made   by 

incompetent    person    2844a 

State. 

included  in  term  "  person  '*  in  condemnation  law 8358 

jurisdiction  of  court  of  claims 264 

notice  of.  claim  to  be  filed 264,     270 

compromise  of  canal  claims 270 

claims  against,  see  "Court  of  Claims." 

limitation  of  action  for  real  property 362 

by  grantee  of,  for  real  property 868 

for  real  property  on  annulled  letters  patent  or  grant....      864 

subject  to  same  limitation  of  actions  as  private  persons 389 

verification  of  pleadings  by    525 

order  of  arrest  in  actions  for  funds,  etc.,  of 549 

attachment  in  actions  for  funds  of 637 

injunctions  against  acts  of  state  officers ; 605 

not  required  to  give  security  for  provisional  remedies,  etc....   1900 
liability   in    damages   for   arrest,    attachment   or   injunction   im- 
properly obtained 1990 

may  be  made  defendant  in  partition 1694 

in  action  affecting  realty  subject  to  transfer  tax  lien....     447 

summons  in  partition  to  be  served  on  attorney-general 1594 

may  be  made  defendant  in  foreclosure  of  realty^ 1627 

m&Y  recover  on  lost  bill  or  note  without  giving  indemnity 1918 

actions  by  people  against  usurpers  of  office  or  franchises..   1948-1956 

to  vacate  letters  patent  granted  by 1957—1960 

ejectment  for  property  escheated,  see  "  Eschsat." 
forfeited  for  treason,  see  **  Treason." 

joinder  of  relator  as  plaintiff  in  action  by  people 1986 

relator  to  give  security  for  costs,  etc ; 1966 

compensation    of    attorney-general    when    relator    joined    with 

people ' 1986 

joinder  of  causes  of  action  against  same  defendant 1088 

consolidation  of  actions  by,  against  different  defendants 1989 

preference  of  actions  by  or  against  state  or  its  officers 701 

need  not  give  security  on  appeal 1313 

certain  officers  of,  disqualified  as  trial  jurors 1029 

officers  exempt  from  jury  service 1081,  1127 

proof  of  exemption 1062,  1128 

liability    to,    for    taxes    not    affected    by    insolvent    debtor    dis- 
charged    2184 

debtor  to.  for  taxes  or  public  funds  not  to  be  discharged  from 

imprisonment   on   execution 2218 

sale    of    real    property    under    foreclosure   by    advertisement    of 

mortgage  to  people  .^ I   2393 

justice's  court  has  no  jurisdicti<»n  by  or  against  people 2863 

searches  to  be  made  without  charge  for  certain  officers 3200 

comptroller  to  audit  fees  and  chartjes  against. 3295 

enforcement    of   lien    under    contract    for    public    improvement, 

against  funds  of    3400 

party  to  action  to  enforce  mechanics'  liens.  .....  .^ 3402 

judgment  against,  in  action  to  enforce  mechanics*  liens 8418 

I.    ACTIOK    BV,   TO    RECOVER    PrBLIC    ErNDS. 

to  be  brought  in  name  of  people 1964 

when  maintainable 1969 

^7a 
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VSCWL 

state  -~  Conttniied. 

I.  Aenov  by,  to.  mcovbr  ptTm.rc  »uhm  —  Contiiitied. 

other  actions  may  be  stayed ' 1970 

orders  or  interlocutory  judgments  in  other  actions  may  be 

vacated.   19T0 

parties  to  other  actions  may  be  brought  In 1970 

state  may  sue  in  foreign  courts 1971 

cause  of  action  vested  in  state 1972 

limited   to  ten   years 1973 

disposition  of  proceeds  of  action 1974 

petition  by  municipality,  ctc.,^  claiming  proceeds 1**7R 

attorney-general  to  bring  action 1976 

preference  of  action  on  calendar « 789 

IT.  Costs. 

judgment  for,  may  be  taken  against 19iffi 

execution  for,  not  to  issue  against 1985 

payment  of  costs  against  state  or  public  officer. 3241 

aprainst,  when  action  brouiartit  on  relation  of  private  person...  ?)242 
when  action  for  benefit  of  municipality 8243 

lt»te  Avyliiin. 

officers,  etc.,  exempt  from  jury  service ••..•••• 1030 

State  Comptroller. 

searches   to  be   made   without   charge   for S290 

to   audit    fees    and   charges   against   state 3295 

extracts    from    books    and    records    of    comptroller's    office,    as 

evidence 931o 

State  BnnrlBoer. 

searches  to  be  made  without  charge  for. ...••. 8290 

State  HospltalM  for  lanane*  • 

officer  having  jurisdiction  over,  may  apply  for  appointment  of 

committee  for  inmate ; 

contents  and  verification  of  petition 2323a 

\(Q  what  court  petition  presented 23231a 

tiotice  of  application 2323a 

appointment  of  committee 2323a 

costs  of  proceeding 2323b 

provisions  relating  to  commission  and  trial  by  jury  in  court  not 
applicable 2336a 

Slate  Prison. 

agent  or  warden,  etc.,  exempt  from  jury  service 1090 

State  Reporter. 

is  reporter  of  court  of  appeals .....»^.  209 

duties  of 210 

removal  for  neglect  of  duty 210 

not  to  be  interested  in  publication  of  reports 211 

contract  for  publication  of  reports 211 

copyright  of  reports 212 

distribution  of  reports 213 

must  deliver  papers  to  successor , .  214 

papers  not  to  be  delivered,  except,  etc 215 

unreported  opinions  to  be  filed  with  clerk. 216 

State  Treasurer. 

to  pay  governor  damages  ascertained  on  writ  of  assessment. . . .  2115 

legacv,  etc..  of  unknown  person  to  be  paid  to 2747 

•earchcs  to  be  made  without  charge  for 

i8r4 


8tat«  l¥vltiu  ' 

Sec    "AfluasMXNT   or    Daxaobs;  "    "  Cbitiobaix;  "    **  "**tif 
Cowus;  "  "  Mandamus;  "  *'  Paohxbitxov;  "  **  Wsxta." 

pleading  private  statute. 680 

preference  of  appeal  from  judgment  declaring  statute  unconsti* 

tutional 701 

proof  of •  032 

statntes  of  another  state  or  country. •••• 042 

Btatnte  of  Frauds. 

acknowledgment  of  indebtedness  on  judgment  must  be  in  writ- 

ing  to  avoid  limitation •..•••  879 

of  barred  debt  or  new  promise  to  be  in  writing* ••••••••  SOi^ 

Statute  of  liimltattons* 

Sec  *'  Limitation  of  Actions." 

Stay  of  ProceedfnffB, 

period  of,  excepted  from  limitation  of  actions 406 

of  arbitration,  excepted  from  statute  of  limitations 411 

security  on  stay  of  proceedings  by  injunction 011-625 

not  to  exceed  thirty  days  without  security 1351 

orders  for  stay  longer  tj?an  twenty  days 775 

for  non-payment  of  motion  costs 770 

pending  discovery  and  inspection  of  books  and  papers 805 

final  judgment  not  stayed  oy  motion  for  new  trial,  etc 1005 

period  of  stay  not  included  in  life  of  lien  of  judgment 12(^5 

on  appeal,  see  "Appeal." 

appellate  division  may  grant,  pending  appeal }348 

of  execution  of  ^rder,  in  special  proceedings  pending  appeal..  1360 

Steam  ESngrineera. 

exempt  from  jory  service • 1080»  1081,  1127 

proof  of  exemption 1082 

Stenovraphem. 

is  officer  of  court ^ 

oath  of  office 82 

qualifications ^ 

not  to  be  interested  in  preparing  or  printing  casa»  etc. •••••-.. 

duties  of •«•••.. 

when  notes  to  be  filed • 83 

to  furnish  transcript  of  minutes •*...  83 

preservation  of  notes 84 

when  notes  may  be  destroyed 84 

delivery  of  notes  to  successor  in  office 84 

when  notes  to  be  written  out 84 

how  transcribed  minutes  to  be  written 706 

judge  may  require  written  minutes  without  cost 85 

must  furnish  written  minutes  to  party  paying  for  same 86 

transcript  of  notes  of  trial  may  be  treated  as  judge's  minutes. . .  1007 

compensation  for  duplication  of  notes  of  trial  on  judge's  order.  1007 

payment  of  minutes  ordered  by  district  attorney,  etc 86 

assistant  stenographers  included  within  provisions  of  law 87 

salaries,   etc.,   provided   for 88 

must  write  out  minutes  when  directed 251 

appointment  of,  for  appellate  division 221 

in  Kings  county. 254 

assistant  in  Kings  county   265 

in  counties  of  second  judicial  district  other  than  Kings. .  256 

in  counties  of  ninth  judicial  district 256 

in  judicial  districts  other  than  first,  second  and  ninth..  258 

salaries  in  counties  of  second  judicial  district  other  tiian  Kings.  257 

in  judicial  districts  other  than  first  and  second........  25f 

consultation  clerk  for  appellate  division,   fourth   department 221 

payment  of   expenses  ot 260 

employment  of   temporary  stenographer 2C2 
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ftppeintment  of,  by  court  of  claiiiit.««.. •••••••••••••••••••••• 

of  city  court  of  New  York 332 

appointment  and  compensation  in  county  court 358-361 

appointment  and  removal  in  surrogate's  court  in  New  York  and 

Kings. 2512 

in  surrogates'  courts  in  other  counties 2dl3 

in  surrogate's  court  to  take  and  transcribe  notes n-'^^i 

authentication  of  minutes  in  surrogate's  court 22M2 

fees 83H 

disqualified  to  act  as  referee,  etc 1024 

fltevben  County* 

jail  liberties  for • 14S 

Stoclcholdera. 

See,  also,  "  Corpoiations.** 
limitation  of  actions  for  penalties  against  stockholders  of  banks 

etc. 394 

service  of  summons  on,  by  publication 438,     439 

not  to  act  as  juror  when  corporation  a  party 1180 

when  to  be  joined  as  defendants  in  action  against  corporation . .   1790 

separate  action  against,  to  enforce  liability 1791 

proceeding 1792-1796 

of  bank  may  testify  to  personal  transaction  with  deceased  person.     829 


I.  Action  foe  svffsking  animals  to  steay. 

to  be  brought  in  justice's  court SOffit 

who  ma^  maintain  , 3082 

application  of  recoveries. 3062 

penalties  recoverable.  •  •  .> ...••. • 


XI.    SBIZUEB   and   BALB   of    STIAYS. 

seizure  by  officers. 3081 

when  private  person  may  seize..... • 30S 

petition  for  sale  of  animal  seized 3086 

precept  upon  petition  for  sale 3087 

service  ot  precept 3088 

on  unknown  owners 3088 

proof  of  service  of  precept 3088 

answer. 3000 

triaL '. 3000 

order  for  sale ^ 9091 

warrant  to  sell 3001 

conduct  of  sale 3091 

application  of  proceeds  of  sale 3092 

payment  of  damages  for  trespasses 309:! 

determination  of  claims  to  surplus 3098 

application  of  surplus  when  no  claim  made  vrithin  a  year. ...  3094 

order  upon  claim  for  surplus SOQTi 

appeal  to  county  court  from  order  on  claim  to  surplus 3095 

appeal  to  supreme  court  from  order  on  claim  to  surplus. .....  3Q95 

decision  in  favor  of  person  answering 3CI9<> 

damages  for  malicious  seizure 3096 

costs  on  decision  for  person  answering 909G 

execution  on  order  in  favor  of  person  answering 3096 

demand  by  owner  for  possession  before  trial 3097 

when  animal  wilfully  set  at  large  by  third  person S09« 

damages  and  penalty  to  owner  for  wilfully  setting  animal  at 

large ,. 3099 

action  by  person  seizing  against  person  wilfully  setting   ani> 

mal  at  large SlOO 

demand  of  possession  after  final  order  before  sale sioi      ! 

order  upon  demand  for  possession 3102 

appeal  from  order  on  demand  for  possession siQg      | 

ftay  pending  appeal  from  order  on  demand  of  possetaion S]0g 
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INDBX. 

strays  —  Contlniied. 

n.  SuzriB  AND  SALE  OF  STSAT8  —  ContinUcd. 

appeal  from  final  order ••••••••••• 

stay  pending  appeal  from  final  order S105 

undertakinK  on  stay  pending  appeal  from  final  order 8105 

delivery  of  possession  pending  appeal  from  final  order 8106 

{>roceeding8  on  affirmance  of  final  order 8106 
imitation  of  action  for  seizing  animals 8107 

party  to  proceeding  cannot  sue  for  seizure 8106 

*     action  by  owner  to  recover  animal 8109 

damages  entire  when  several  animals  trespass 8100 

proceedings   against  different   owners  of  animals  trespassing 

on  petitioner's  land   3109 

proceedings    against    different    owners    of   animals    not    tres- 
passing on   petitioner's  Innd 8110 

surplus  where  there  are  different  owners 8111 

action  or  seizure  supersedes  proceedings  by  others. . . .  .^ 8112 

officer  may  prosecute  when  private  ner«on  abandons  seiaure. .  8118 

person  having  soecial  property  deemed  owner 8114 

agent  may  act  for  owner 8115 

Street*. 

actions  for  penalties  for  allowing  animals  to  run  at  large,  ict 

•«  SraAVS. 
qualifications  of  commissioners  in  opening  proceedings 10S4 


S«!l^«Cositrsietor« 

defined. ••••••••••••••••••••••••••••••• 

Stmclc  Jvry. 

See  "  Juay  and  JcaoRS.*" 

Snbmlsaton  of  ControTersy. 

how   submitted   without  process «    •••••••••••••..  18T( 

agreed  statement  of  facts... .•• ..« 1279 

amdavit  of  good   faith 1279 

papers   to  be   filed 1280 

on   filing,  controversy  becomes  an  action 1280 

arrest,  injunction  or  attachment  not  granted 1281 

costs  on 1281 

judgment-roll 1281 

to  be  tried  by  appellate  division  or  general  term 1281 

dismissal  for  insufficiency  of  statement 1281 

Subpoena, 

I.    GENSaAL  PROVISIONS. 

power  of  courts  of  record  to  iMue 7 

sheriff  may  issue  to  witnesses  to  attend  trial  of  claim  of  third 

party 108 

from  N.  Y.  city  court  may  be  served  in  contiguous  counties. .  888 

method  of  service 852 

service  on   hospital  physician 886 

order  for  subpoena  to  hospital  physician 836 

damages  and  penalty  for  disobedience 868 

striking  out  pleading  for  disobedience  to 858, 

to  persons  required  to  attend  by  terms  of  judgment 866 

on  order  for  deposition  to  be  used  on  motion 886 

to  witness  on  deposition  for  use  without  the  state 915 

to  attend  before   referee 1017 

<^                                 before  arbitrators 2870 

power  of  surrogate  to  issue 2481 

>$                           proof  of  service  of  subpoena  from  surrogate's  court 2882 

to  testify  to  jurisdictional  facts  on  petition  for  administration.  i&BSt 

commissioners   in   condemnation  may  issue 8870 

service  of  subpoena  from  local  courts  of  Hudson,  Utiea  and 

Oswega tSOl 
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Smbpoena  *  Contlnved* 

II.    DUCU    TECUM. 

power  of  8urro|^te  to  issue 2481 

to  oificera  haTinic  custody  of  records 866 

records  in  register's  oAice  in  New  York  and  Kings  counties 

not  to  be  removed  on 866 

to  produce  books  of  account 867 

time  of  service    867 

application  by  witness  for  relief  from 867 

to  produce  books  or  papers  of  corporation 868 

how  served  on  corporation 868 

subordinate  of  public  officer  may  produce  book  or  paper. . . .  869 
subordinate  officer  or  employee  ot  corporation  may  produce 

book  or  paper   869 

procuriM  personal  attendance  of  public  officer  on 869 

of  ofilcer  of   corporation 869 

III.  In  proceedings  other  than  actions. 

who  may  issue 854 

penalty  for  disobeyinff  subpoena 865 

warrant  for  witness  filing  to  attend 8S5 

commitment  for  refusal  to  be  examined  or  to  answer 866 

dwBages  and  penalty  for  disobedience  to SS5 

warrant  of  commitment 857 

execution  of  warrant   of    commitment.  .^ 858 

provisions   not   applicable  to   subpoenas   issued   by  justice  of 
peace. • 


rV.  In  justices*  courts. 

when  justice  may  Issue • ••••••• 

service 2970 

service  of,  from  local  courts  of  Hudson,  tJtica  and  Oswego.  8201 

•vbaUtntlon. 

of  parties,    see     "  AaATiifSNT    and    R«viFAt;  ••    "'ArwuLj* 

"Parties." 

appointment  of  stenographer  for  tarrogmte 2513 

S«vtiuiarr   Proceedlniira   to  DlflpoNaeas. 

s^>ccial  statutory   provisions  not  affected • 2L!(H 

rights  in  cases  not  provided  for,  saved 2264 

I.  Who  If  ay  be  removed. 

when  employee  may  be  removed  from  master's  premises 2231 

when   tenant  may   be   removed 2231 

removal  of  tenants  and  occupants  from  property  sold  on  exe- 
cution    2232 

recovery  of  possession  of  property  sold  under  foreclosure. . .  2232 

f armecl  on  shares !!232 

removal  of  sfiuatters 22S2 

of  persons  forcibly  entering  or  detaining •....  2233 

II.  Petition;  precspt;  service. 

to  what  courts  api^lication  maoe 2234 

who  may  make  application 2235 

verification  of  petition 2235 

contents  of   petition 22^(5 

when  notice  to  quit  rccitilred ^2236 

petition    by    neighbor    for    summary    removal    of    tenant    of 

bawdy-house .^ 2237 

notice  by   neiphhor    to   owner   of  bawdy-house   to   begin   pro-    

ccedrngs  against  tenant 2237 

precept ^ 2238 

when  precept  returnable 2238 

issuance  of  precept  from  New  York  municipal  court 2239 

mode  of  service  of '  precept • 
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Mumm^MTT  Proceeding  to  Dlspoasesa  —  Comtlmned* 

'     II.  Pxtitxon;  psscxpt;  suvicji--*  Continued. 

person  receiving  copy  o£  precept  must  deliver  sane  to  person 

to  whom  directed. SS41 

penalty  for  failing  to  deliver  copy  of  precept  to  person  to 

whom  directed.  « 2241 

service  of  precept  ^  on  landlord  of  bawdy-house 2242 

proof  of  service  of  precept 2243 

III.  Answw;  trial;  fikal  okdkr. 

verified  answer  may  be  filed 2244 

defences  to  proceedings 2244 

Issues  upon  forcible  entry  or  detainer 2245 

transfer  of  cause  for  trial  in  municipal  court  of  New  York.  2246 

trial  of  issues. 2247 

demand    for  jury  trial ^ 2247 

summoning  and  impaneling  jury   2247 

proceedings  on  disagreement  of  jury 2247 

adjournment  of  trial 2248 

final  order  upon  trial 2249 

not  a  bar  to  ejectment  to  recover  property 2264 

against  occupant  of  bawdy-house 2249 

costs  and  fees 2250 

costs  not  exceeding  $50  and  disbursements  may  be  allowed  in 

case  of  forcible  entry  or  detainer 2250 

execution  for  costs. 2260 

tV.   WAXaANT   TO.IEMOVX;   tXOBXPTtOir. 

warrant  to  dispossess  defendant 2250 

occupant  of  bawdy-house. 2250 

execution  of  warrant 2260 

cancels  term  of  lease 2253 

action  for  accrued  rent  not  affected  by  warrant S258 

stay  on  payment  of  arrears  aod  costs 2264 

on  undertaking  to  pay  arrears  and  costs 2254 

against  insolvent  or  bankrupt  on  undertaking  for  pay- 
ment of  rent / 2254 

again!«t  person  continuing  in  possession  after  sale  on 

execution 2254 

delivery  of  undertaking  for  payment  of  arrears  and  costs....  J{66 

rsdemption  by  lessee  when  unexpired  term  exceeds  five  years.  Z256 

by  creditor  of  lessee  when  unexpired  term  exceeds  five 

years 2257 

is  subject  to  lease  by  petitioner 2258 

petition  and  order  to  show  cause  on  redemption 2259 

Hearing  on  order  to  show  cause  on  redemption 2259 

person  redeeming  assumes  liability  of  lessee 2259 

V.  Appeals. 

from  final  order  2200 

undertaking  to  stay  warrant  pending  appeal 2261,  2262 

appeal  to  court  of  appeals  only  permittea  by  leave  of  appellate 

division ^^^ 

restitution  upon  reversal  of  final  order 2263 

action  for  damages  on  reversal  of  final  order 2263 

proceedings  to  be  stayed  only  as  expressly  allowed  or  by  in- 

junction  in  action  against  petitioner 2266 

BilinniOBa. 

I.   IsSt7AHCE;  FOSM;   BZQUtSITVS. 

is  mandate  of  court •••«...  418 

form .••••••.••.«•...  418 

requisites ., .•.,...•••»...  417 

to  additional  parties  in  court  of  claims 281 
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I.  Isst7AircB;  fosm;  requisitss — Contiiiiicd. 

designation  of  defendant  by  fictitious  name • 4B1 

of  unknown  persons  as  defendants • 451 

of   public  officers  in 1928 

reference  to  statute  to  be  indorsed  in  action  for  penalty  or 

forfeiture 1807.  19M 

in  matrimonial  action  to  be  indorsed  with  statement  of  nature 

of  action 1774 

form  of.  in  action  to  foreclose  mechanic's  lien  in  court  not  of 

record 3404 

want  of,  cured  by  judgment  on  verdict,  etc 721 

variance  between  summons  and  complaint  cured  by  judi^ent 

on  verdict,  etc  .  721 

in  action  for  penalty  by  common  informer  cannot  be  counter* 

manded 1895 

power  of  referee  to  allow  amendment ••..••...  1018 

to  be  filed 824 

to  be  inserted  in  judgment-roll 1237 

action  commenced  by  service  of , 416 

under  statute  of  limitations 398 

delivery    to   sheriff    effects    commencement    of    action    under 

statute  of  limitations    ^ , 390 

service  on  attorney-general  for  state  in  action  for  partition . .  1594 

provisions  for  service  of  papers  do  not  apply 802 

complaint   may   be  served   with .• 419 

notice  of  sum  demanded  may  be  served  with 419 

service  of  notice  of  ho  personal  claim. .•.•.....  423 

when  service  may  be  made  on  Sunday 6 

costs  for  procuring  order  for  service  without  state  or  by  pub- 
lication   8351 

II.    SUPPLSMCNTAI.   StTMMONS. 

to  be  served  on  defendants  brought  In 453 

on  substitution  of  party  on  death  or  transfer  of  interest....  700 

form   of * 453 

service. • 453 

in.  Who  may  ssavs. 

by  whom  served •••«••••.•• •  425 

duty   of  sheriff  to  serve ..•••  425 

sheriff's  fees  for  serving S30< 

in  action  for  penalty  by  common  informer  to  be  served  by 

officer 1896 

IV.  Tims  op  sskvice. 

tjme  for  service  when  notice  of  lis  pendens  filed  before 1670 

Hmitinfr  time   for  service 425 

time  of  service,  when  attachment  granted 638 

V.  Pebsonal  servics. 

voluntary  appearance  equivalent  to  personal  service 424 

on  natural  person , 426 

on  sheriff,  in  action  for  escape 426 

on  infant. 426 

service  on   lunatics  and   idiots 426 

on  guardian  ad  litem  of  absent  infant  defendant 473 

on   domestic  corporation 431 

en  foreign  corporation • 432 

of  supplemental  summons. » 

from  Yonkers  city  court  may  be  served  within  Wettbbcster 
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XNDXX 

8«mBio&ii  >-  Continiied* 

VZ.   DUXGNATXON    OP   PERSONS  TO  RSCBIVB  FOK  PAITIM. 

dcsigiution  by  order  of  persoa  to  recdre  sttzninont  for  infant 

over  fourteen.  • 4Stt 

fpr  incompetent  not  judicially  declared 427 

for  judicially  declared  incompetent 428 

service   on    infant    over    fourteen    by    person    designated    in 

order 427 

by  residents;  designation  of  agent  to  receive  service 430 

filing  and  recording  of  designation 480 

revocation 430 

service  on  agent.   • 430 

by    foreign    corporation;    designation    of    agent    to    receive 

service 482 

change  of  place  of  service  by  agent «...*  482 

revocation  of  designation    482 

proof  of  designation 931a 

service  on  agent    432 

Vn.   SUBSTXTUTBS   POR   PXISONAL   8SRVICX. 

order  for  substituted  service  on  person  not  found  witliia  the 

state.  .  .' 486 

by  leaving  copv  at  residence • 436 

by  affixing  to  door  of  residence  and  mailing • 486 

when  no  residence  can  be  found 486 

limit  of  time  for 487 

papers  to  be  filed .^ 487 

enect  of  substituted  service • •...  487 

VIII.  Service  without  stats. 

on   defendant   without   the   state,   when  ordered 438 

notice  to  be  served  with  summons 443 

papers    to    be    filed 443 

IX.  Service  by  publication. 

on    non-resitlent     .^ 438,  430 

departure    from   state  to   defraud  creditors 438 

to    avoid    service 438 

concealment    to    avoid    service 4^ 

absence    from    state     438 

in  action   to  annul   marriage 438,  430 

for    divorce     438,  430< 

for    separation    438,  430 

against    stockholders     438 

infants   and   incompetents    4.'i8,  430 

after   attempt   to   commence   action   to   avoid    limitation 438 

on     foreign    corporation,    unincorporated     association    or    do- 
mestic   corporation    488,  439 

•n  unknown  owners  in  action  of  partition 1M1 

papers  on  which  order  of  publication  made 430 

Dy  whom  order  made 440 

contents  of  order ^ 440 

method  of  publication  and  service 440 

when  publication  must  he  commenced 441 

when  service  deemed  complete 441 

papers  to   be   filed 442 

notice  to  be  subjoined  to  summons • «...  442 

proof  of  service .^ 444 

when  publishers  within  county  refuse  to  publish 8203 

affidavit  of  refusal  to  publish 8204 

defendant  must  be  allowed   to   defend ,...^ 448 

in  partition  not  allowed  to  defend  under  leetion  44S. . .  1607 

X.   PROOP   OP  SERVICE. 

affidavit,  etc •..•...  484 

admission  of  service,   requisites •••••••••••••••••• 

1981 
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IMDVZ. 

X.  Pboof  of  sxancB«~Gontiii«6di 

pf  acrvioe  by  pabikation ••••••••• ••••••••••     444 

of  service  without  state ••••••• ••••••••••••     444 

ia  matrimoniAl  action.  •  •••«•••*•••• • •••  1774 

XIi  CitT  OOUKT  OF  New   YoKK. 

contents  and  requisites.  • 8165 

short  summons ,... •••  81i5 

long:  summons  a^tnst  non-resident 3165 

order  for  service  without  city 8170 

order  for  publication.  . 8170 

service  of  stnnmotis  and  order  of  arrest  in  marine  cause. . . .  8179 

XII.   Ih  justices*  COUKT9. 

commencement  of  action  by. ••••••••••• • 2876 

contents.  .  .  . ••• ••.. 2877 

when  retumablie. 2877 

when  accompanied  by  order  of  arrest. •.•«•••••••••..  2877 

time  and  manner  of  ■errlce 2S^ 

■trrice  upon  corporation 2879 

on  raiiroad  corporation   2880,  28^^ 

on  express,  insurance  and  telegraph  companies .  •  2881,  2^J 

«a  madAgiag  agent  of  non-resident 2-^ 

second   and   third   summons 25VC{ 

relation  back  of  second  and  third  summons 288^ 

where  name  of  defendant  is  unknown V^K* 

return ?SRf> 

service  on  defendant  with  warrant  of  attachment 2910 

of   summons,   affidavit   and   re<|uiMtion   in   replevin....  2932 
in  action  to  foreclose  mechanic's  lien  in  court  not  of 
record 8404.  3405 

Xm.  Or  tocAL  comrTB. 

of  Yonkers  city  court   ••••••••••••••  8205 

of  N.  Y.  municipal  court ••••••••• 3208 

of  Albany  city  court •• 3208 

of  Troy  justice's  court 3208 

Sundar* 

courts  not  to  sit  on,  except,  etc... •••••.•••••.•••••^« •••••••         6 

arrest,   commitment  or  discnarge  on.. •         6 

service  of  summons,  complaint  and  injunction  order  on 6 

habeas  corpus,  etc.,  may  be  issued  and  served  o&*«* ..•..  2015 

not  to  be  made  returnable  on ^51^ 

sale  on  foreclosure  by  advertisement  not  to  be  held  on. 2393 

tvperlatendent  of  Bank*. 

to  approve  change  of  name  of  bank 2411 

order  changing  name  of  bank  to  be  filed  with • 2414 

iuperlnteudent  of  Inauiranoe. 

to  approve  change  of  name  of  insurance  compftay. •••••••••••.  2411 

order  changing  name  to  be  filed  with...* ••••••••••••  2414 

SsperlateadoBt  of  Poor. 

Sec  "  OvEEssu  OF  Poor;  "  "  Poor." 

Snperflntendent  of  Public  Works. 

to  aasist  attorney-general  in  canal  daima «•••••••••••    STB 

compromise  of  canal  claims .....•..•  270 

Superior  Court  of  Buffalo. 

custody  pf  seals,  records,  etc 88 

lastf 
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Superior  Court  of  tko  Oktr  of  Novr  Tavlb 

custody  of  seals,  records,  etc... ••••••*•••••»••••«••••• 

SBpertrlsorg,  Board  of. 

to  pay  for  printing  calendars... ..••••»••••••..      20 

to  appoint  pbyaictan  for  county  jail •»..     126 

to  provide  for  stenographers,  salaries,  ete 88 

rooms,  furniture,  etc.,  for  courts « 31 

for  stenographers  for  county  court 358 

for  clerks^  in  surrogates'  offices 2508 

resolution  cstabUshinc^  jail  liberties. , 147 

proof  of  acts,  resolutions,  etc 941 

payment  of  stenographer  for  duplication  of  notes  of  trial  on 

Judge's  order.  .   .    1007 

may  sue  on  cause  of  action  arising  before  term 1926,  1928 

action  against,  on  cause  arising  before  term 1927,  1928 

appointment  and  compensation  of  temporary  surrogate . . .  2492,  2493 

surrogate  to  report  fees  received  to 2601 

costs  in  action  against 3244 

may  make  allowance  to  grand  or  trial  jurors ^^'^ 

mileage  of  jurors.  . Ui4 

fees  of  printers ••••••••••••••••••••••• 8Sli 

8«pp1«ineiital  Plendlaar** 

See  "  PvsAOXK Q«." 
Sappleaaemtal  SatuniOBa* 

See  "  Summons." 


•appleaaeatsirr  Proooadtaga» 

I.   GSNSXAL   PaOVXSXONS. 

"judgment  creditor"  defined 8S48 

includes  person  reeonrering  costs  in  special  proceeding. .  2432 

remedies  elassihcd.  . 2482 

pursuing  remedies  simultaneously , 2432 

remedies  are  special  proceedings 2433 

renew  of  orders  2433 

what  judge  may  entertain  proceedings 2434 

referee  may  be  appointed  to  take  examination.. 2442 

report  of  referee   2442,  2443 

laference  aay  be  ordered  at  any  stage 2443 

proceedings  upon  examination • 2444 

parties  atui  witnesses  may  be  examined 2444 

adjournments. 2444 

oath  of  referee 2445 

payment  to  sheriff  by  person  owing  judgment  debtor 2446 

order  to  deliver  money  or  property  to  sneriff  or  receiver 2447 

duties  of  sheriff  as  to  money  or  property  received  by  him. . .  2448 

application  of  money  or  property  received  by  sheriff 2449 

sheriff  to  pay  or  ddiver  surplus  to  judgment  delMor 2450 

injunction  against  transfer  of  property 2451 

service  of  orders 2452 

of  warrant  of  arrest  2453 

discontinuance  or  dismissal   2454 

dismissal  for  neglect  to  proceed 2454 

notice  of  application  for  dismissal  on  discontinuance 2454 

costs  to  judgment  creditor    2-156 

judgment  debtor  or  person  examined 2456 

judgment  must  be  for  not  less  than  $25 2458 

to  be  founded  on  service  personally  or  by  leaving  at 

residence   and   mailing    # 2458 

on  decree  of  surrogate's  court .^ 2654 

to  what  county  execution  must  have  issued •.«••«..  2468 

in  what  iMMinty  examination  to  be  bad 2469 

answer  not  excused  as  tending  to  convict  of  frau4 > . .  2460 

my  be  continued  before  anothar  judga. *...>..•••»».•  2463 


INDBX 

•vpplemeatArr  Proeeedtasa  —  Coiittit«e4L 

I.  GBXiaAL  PBOvxsxoMi  —  Continued. 

disobedience  to  order  punishable  as  contempt 348T 

release  of  debtor  for  inability  to  pay  is  discretionary 2288 

joint  property  of  joint  debtors  may  be  reached 2461 

not  applicable  when  corporation  is  judgment  debtor.  ....*....  2463 

exempt  property  cannot  be  reached 246S 

trust  funds  or  property  cannot  be  reached 246S 

earnings  within  sixty  days  cannot  be  reached 2463 

II.  Examination  of  debtok  aptek  setuxn  op  xxecutxon. 

when  order  for  examination  may  issue 2435 

when  warrant  to  arrest  mav  issue  instead  of  order 2437 

warrant  to  arrest  after  order 2438 

vacating  or  modifying  warrant  of  arrest .^ 2439 

order  requiring  debtor  to  give  undertaking  for  discharge  from 

arrest 2440 

commitment  of  debtor  in  default  of  undertaking. 2440 

in.  Examination  of  judgment  debtor  aftzx  issuing  akd  bxpobx 

XXTUXX    OF    execution. 

when  order  for  examination  may  be  granted 2436 

when  warrant  to  arrest  may  issue  instead  of  order 2437 

warrant  to  arrest  after  order 2438 

vacating  or  modifying  order  of  arrest 2438 

order   requiring  undertaking   by   debtor   for   discharge    from 

arrest 244a 

commitment  of  debtor  in  default  of  tindertakiBg • 2440 


IV.  Examination  or  tbixd  pbrson. 

may  be  pursued  alone  or  simultaneously  with  order  for  exam- 
ination of  debtor 2432 

when  order  may  issue 2441 

notice  to  judgment  debtor  2441 

receiver  not  to  be  appointed  without  notice  to  debtor 2441 

corporation  to  attend  and  answer  by  officer. , 2444 

V*  Rbcxivxk. 

not  to  be  appointed  on  examination  of  third  person  without 

notice  to  aebtor 2441 

notice  of  application  to  dismiss  or  discontinue  after  appoint- 
ment of  receiver 2454 

appointment 2464 

notice  of  application  for  appointment. 2464 

when  appointed  without  notice 2164 

notice  ot  application  to  other  creditors 2466 

only  one  to  be  appointed 2466 

order  appointing  or  extending  to  be  filed  and  recorded 2467 

order  extending  prior  receivership 2466 

when  property  vests  in  receiver 2468 

relation  back  of  title  to  personal  property < 2460 

non>resident  not  to  be  appointed « 2469 

removal  on  ceasing  to  reside  in  state 2469 

record  of  orders  appointing  or  extending 2470 

subject  to  control  of  court 2471 

Junsdictlon  of  justice's  court  over  actions  by 2865 

•vyreme  Covrt. 

is  a  court  of  record .«••• ••         S 

seal  of  county  clerk  is  seal  of  court , 27 

general  jurisdiction • •••     217 

may  change  place  of  trial  of  actions  in  other  ootirts 218 

Judicial  departments 119 

toignition  of  justices  of  ap*>e11ate  division... • 


S«preBft«  Court  —  Continnedft 

appellate  divisions •••••••••••••••••••••••  Ml 

S^c  "  Appellate  Division." 

powers  of  juatices  assigned  to  appellate  division. ••• 220 

special  or  trial  term  to  be  held  by  one  Judge.  •••..... 229 

appointment  o£  special  and  trial  terms 2S2 

assignment  of  justices  to  hold  trial  and  special  terms.......  232 

publication  of  appointment  of  terms 288 

appointment  of  extraordinary  special  and  trial  terms 284 

Sowers  and  duties  of  justices 235 

esignation  of  justice  to  prevent  failure  of  term 287 

place  of  holding  terms 288 

adjournment  of  special  terms  to  chambers 289 

trials  at  chambers  239 

county  judge  has  powers  of  justice  at  chambers 241 

stenographers,  appointment  and  duties  of 251-262 

Justice  may  make  prders  in  county  court 354 

restrictions  on  injunctions  against  state  officers 805 

removal  of  action  from  N.  Y.  city  court 819,  319a  319b 

of  action  to,  for  disability  of  county  judge .^42 

from  county  court  to  change  place  of  trial 848 

•etions,  etc.,   in  local   courts  of  Hudson,   Utica  and   (Vwego 

transferred  to 8197 

Supreme  Court  Reporter. 

appointment,  duties,  compensation,  etc '. 220,  244-250 

copyright     249 

price  of  reports 247 

•«retfe«. 

See  "  Bonds;  ••  "  Undeitakinos.** 
action  by,  to  recover  from  principal  costs  and  expenses  of  Mh.  19it 

Umrety  CompanieM. 

as  surety  on  receiver's  bond 713 

equivalent  to  two  sureties  on  bond  or  undertaking ^11 

justification   by    811 

execution  of  bond  or  undertaking  by   811 

principal  may  take  credit  for  cost  of  bond 8320 


t«rrovate's  Court* 

is  a  court  of  record • 2 

term  "  surrogate  "  defined 2514 

included  in  term  "judge" 3343 

"  upon  the  return  of  a  citation  "  defined 2ril4 

definition  of  terms  2514 

seal 27.  80,  2507 

I.  Jurisdiction, 

general  jurisdiction 2472.  2472a 

presumption 2478 

acquired  by  citation  or  appearance 2474 

eitation  presumed  from  recital  in  decree 2478 

omission  of  jurisdictional  fact  from  record  available  only  on 

appeal 2474 

may  supply  by  amendment   2474 

court  first  exercising  has  exclusive 2475.  2477 

exclusive,  in  case  of  testate  or  intestate  decedents 2476 

concurrent  jurisdiction  over  estates  of  non-residents 2477  ' 

situs  of  debts  owing  decedents  for  purpose  of  jurisdiction...  2478 

in  new  or  altered  counties    2479 

transfer  of  proceedings  on  formation  or  alteration  of  county.  2481 
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XL  Sbmioii*  mt*  nftict  ov  oooai; 

eottit  always  open  for  busineit ••••• MM 

what  to  attend  at  office ••••••..  2605 

appointment  of  terms  in  New  York  eottntr 2504 

siffning  of  decrees,  letters  and  orders  during  Taeatioii.  •••...  2506 

wnen  and  where  court  held  hf  connty  judge 2B06 

list  of  appraisers,  etc,  to  be  published  weekly  Itt  New  York 

eounty 2S04 

designation  of  special  surrogate ••••••.  2483 

of  acting  surrogate ••••••* ••••  2483 

county  judge  who  is  also  surrogate .«  2483 

III.   DXSQUALIPICATXOKS   AND    DtSASIUTY  OT  SXrBAOOATI. 

disqualified  as  trial  juror • ••  1029 

who  to  act  as,  during  vacancy  or  disability 2481 

transfer  of  proceedings  in  Kings  county  to  supreme  court  in 

case  of  vacancy  or  disability •... 2484 

who  to  act.  if  surrogate  disqualified • 24SS 

in  New  York  county,  supreme  court  to  act  in'  case  of  vacancy, 

disability  or  disqualification 2488 

proof  of  authority  in  case  of  vacancy,  disability  or  disqualifi- 
cation  , 2487 

order  providing  for  vacancy,  disability  or  disqualification ....  2488 

how  tcmporarv  authority  during  vacancy,  etc.,  superseded 24H9 

completion  of  unfinished  business  of  predecessor 2480 

proceedings    in    supreme    court    in    New    York    and    Kings 

counties 2400,  2401 

appointment  of  temporary  surrogate  by  supervisors 2402 

compensation   of  temporary  surrogate 2408 

entering  and  recording  acts  of  persons  temporarily  acting  as.  2494 

when  disqualified  to^  act  as  attorney  or  counsel. 2405 

for  interest   in   proceeding 2406 

when  objection  for  special  disqualification  waived 2407 

surrogate's  father  or  son  disqualified  to  practice 2820 

IV.  Records;   clerks;    sTSNOGRAPHias,  ixc,  OiioQ    o^oo 

books  and  indices  to  be  kept 2488,   ^*^ 

books  and  papers  to  be  preserved •*><.•) 

books    for    recording    instruments    settling   estates,    etc 2.'i(>2 

fees  of  clerks   for  recording  such   instruments 2502 

maps   and  surveys  filed  with  surrogate  of  New   York  county 

are   presumptive  evidence   after  twenty  yoSrs OH 

official    records  of   surroj?atc   of   New   York  county  arc   pre- 
sumptive evidence  after  twenty  years 05"> 

to  make  and  certify  to  searches • • OJl 

misdemeanor  to  refuse,  neglect  or  delay  to  make  search 961 

to  transmit  copies  of  wills,  etc.,  of  non-residents  to  secretary 

of  state ^.i^-    2508 

removal  of  will  for  probate  in  foreign  country 2620.  2635 

appointment    and    removal   of   clerks 25('* 

of  clerk  and  deputy  clerk  of  court 250V 

powers  of  clerk  and  deputy  clerk  of  court 2500 

disqualified   to    net   as  appraiser,   attorney,  referee   or 

guardian 250S 

may  examine  witnesses  on  uncontested  probate 2r»li- 

surrojtatc  liable  for  clerk's  acts -^ 2511 

appointment  and  removal  of  stenographer  in  New  York  and 

KinRs 2.}U 

in  other  couTuirs    2^)1" 

clerk  of  AurrogateV  court  of  Kings  county,  duties  and  com- 
pensation     •  • 2500a 

Interpreter    for,    in    Kings   county 2.'>l.'{a 

V.  Powers  and  duties. 

proviflions  api)ly  althouffh  decedent  died  before  enactment..    2t.»'2 

completion    of    itnfinis'ied    business   before    predecessor 24*^1 

siRninR  of  records   left    unsiifned   by  predecessor *J4S1 

ratification   of  completion   of   recorcls,  etc.,   oi   predecessor...    ?-*^'2 
incidental    powers ,   2481 


ivrros»te'«  Court  —  Contlnved. 

V.  Powers  akd  duties  —  Continued. 

power  to  punish  for  contempt. 2481 

to  issue  citation   2481 

to   issue  supplemental    citation  to    bring   in    necessary 

parties.  .' 2491 

to  adjourn 2481 

to  issue  subpoena  2481 

to  grant  temporarv  injunctions  2481 

to  vacate  or  modify  decrees  or  orders 2481 

to  grant  new  trial   .' 2481 

review  of  determination  on  appeal 2461 

bonds  to  be  acknowledged  or  proved 250C 

disposal  of  proceeds  of  sale  ot  real  property  on  death  of  in- 
fant or  incompetent  . , 2359 

granting  leave  to  executors,  etc,  to  consent  to  discharge  of 

insolvent  debtor 2153 

issuance  bf  letters  on  judgment  establishing  will 1863,  1864 

consent  of,  required  by  infant  plaintiff  in  partition 1^^ 

correcting  mistakes,  omissions,  etc 2638 

execution   not   to    issue  against   decedent's  property   without 

leave  of.   1380 

petition  for  leave  to  issue  execution  against  decedent's  prop- 
erty   1381 

.  execution  not  to  issue  against  executor,  etc.,  without  leave..  1825 
application  for  leave  to  issue  execution  against  executor,  etc.  1826 
order  granting  leave  to  issue  execution  against  executor,  etc.  1826 
security  on  leave  to  issue  execution  on  judgment  for  legacy 

or  distributive  share   1827 

annual  examination  of  guardian's  accounts 2844 

money  paid  into  court  to  be  paid  to  county  treasurer 2537 

control  over  money  paid  into  court ■• 2537 

VI.  Action  on  orriciAL  bond  of  sukkogate. 

leave  to  sue   1886 

provisions  relative  to  sheriff's  bonds  apply • 1889 

Vn*  Process;  sbsvicb;  appeakancb. 

citations  and  mandates  may  be  served  In  any  county 2615 

attachment  may  be  executed  in  any  county 2515 

proceedings  to  be  commenced  by  citation   2516 

what  jurisdiction  acquired  by  presentation  of  petition 2516 

presentation  of  petition  commences  proceeding  within  mean- 
ing of  statute  of  limitation 2517 

citation  when  persons  constituting  a  class  are  unknown 2518 

contents  of  citation 251Vt 

service  of  citation    2520 

substitute  for  personal  service  of  citation  on  resident 2«'ifil 

service  of  citation  by  publication 2522 

on  unknown  persons   2523 

order  for  service  without  state  or  by  publication 2524 

time  of  service  without  state   2525 

service  of  citation  upon  corporation.   Infant   or   incompetent 

person 2526 

designation  of  person  to  receive  service  for  infant  or  incom- 

petent 2527 

appointment  of  special  guardian  ad  litem  for  Incompetent  to 

exclusion  of  committee 2527 

wafver  of  citation   2528 

aopearance;  how  made 2528 

effect  of  appearance   2528 

appointment  of  special    guardian    for   infant   or  Ineompefent 

person 2530 

notice  of  application  to  anooint  special  guardian •.••«..  2681 

proof  of  service  of  citation  or  subpoena ••••.. 2682 
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INDBX. 

VwrosAte'B  Court  —  CoBLtlnited. 

VII.  Pmocxss;  suvicx;  appxarancb  —  0>ntinued. 

mode  of  publication    •••• 

general  provisions  relating  to  service  of  papers  applicable. . . .  2588 

irill.  Paetibs.     Sec,  also,  "  XIV;     2.  Appeals,  infra," 

when  persons  constituting  a  class  or  necessary  parties 2518 

inquiry  by  surrogate  to  ascertain  persons  constituting  a  class.  2518 
subpoena  to  testixy  as  to  persons  constituting  a  class 2618 

IX.  Pleadings. 

petition  or  answer  may  be  presented  orally  2538 

written  and  verified  pleadings  may  be  required 2538 

form  of  verification 2681 

by  whom  verified •..•• 2584 

X.  DzroszTzoifs;  witnesses,  etc 

general   provisions   for   discovery  of   books   and  papers    ap- 
plicable  2538 

as  to  depositions  applicable 2538 

nay  take  testimony  of  infirm  witness  out  of  court 2539 

may  order  testimony  of  infirm  subscribing  witness  to  will  to 

be  taken  before  surrogate  of  another  county 2540 

may  appoint  referee  to  take  testimony  of  innrm  witness  in 

another  county 2540 

mav  issue  subpoena  to  testify  to  jurisdictional  facts  on  petition 

for  administration 2662 

beneficial  interest  in  will  does  not  disqualify  testimony  as  to 

execution. ...,.  2644 

XI.   HSAEZMGS;    TRIALS,    BTC. 

Stenographer  to  take  and  transcribe  notes •••••• 2541 

authentication  of  stenographer's  minutes  • 2542 

stenographic  minutes  to  be  bound 2548 

reference  to  stenographic  minutes  to  be  noted  on  record  of 

decree  on  contested  proceeding  2543 

exceptions  to  rulings  oi  surrogate  during  trial 2545 

to  findings  and  refusals  to 'find 2545 

settlement  of  case  and  exceptions 2545 

decision  to   state   separately   facts   found   and   conclusions   of 

law 2545 

requests  to  find  may  be  made  to  surrogate  at  settlement  of 

case 2545 

trial  by  jury  of  questions  of  fact  arising  in  proceedings  to 

sell  realty  to  pay  debts 2547 

transfer  to  supreme  court  for  trial  by  jury  of  proceedings  in 

New  York  county  for  probate 2547 

verdict  in  proceedings  to  sell  real  property  to  pay  debts  to  be 

reviewed  by  motion  for  new  trial 2648 

XII.  Reftezncbs. 

may  appoint  clerk  or  assistant  to  examine  accounts  of  guard- 
ians  2844 

surrogate  of  New  York  may  refer  questions  to  assistant. . . .  2546 

may  refer  questions  of  fact  to  take  testimony  and  report 2546 

examination  and  settlement  of  accounts  may  be  referred....  2546 

probate  or  revocation  of  probate  cannot  be  referred. 2546 

powers  of,  and  procedure  before  referee. 2546 

confirmation  of  referee's  report ••••••••••••••••.« 
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XIII*    DiCKBES  AND  OROBIS. 

"decree"  defined , 

decree  settling  account  to  contain  summary 2S61 

revoking  letters  may  require  accounting 3008 

admitting  to  probate  to  state  whether  contested  or  tm* 

contested 3628 

on  application  for  probate  of  heirshij) 2066 

directing  payment  by  executor,  etc.,  is  evidence  of  as- 
sets.   2552 

for  money,  transcript  to  be  furnished 2568 

may  be  docketed  at  judgment 26QS 

execution 2554 

enforcing  by  punishment  for  contempt 2566 

commitment  for  contempt  does  not  bar  action  on  bond 2555 

presumption  of  satisfaction 876 

record  of,   on   contested   proceeding  to  have  reference 

to  stenographic  minutes 2548 

"final  order"   defined    2660 

"order"  defined 2566 

enforcement 2666 

costs 


XIV.  Ajtpbals. 

1.  How  and  when  taken. 

after  jury  trial   of  proceedings  to   sell   decedent*!   real 

property  to  pay  deots 2548 

when  party  may  appeal 2668 

no  appeal  lies  from  decree  or  order  on  default 2568 

when  person  not  a  party  may  intervene  and  appeal 2568 

to  what  court  appeal  taken  2670 

bringing  up  intermediate  orders   for  review 2671 

time  to  appeal    2572 

service  or  notice  of  appeal 2574 

appellate  court  may  supply  defects  in  perfecting  appeal. .  1808 

2576 

2.  Parties. 

necessary    parties 2573 

bringing  in   additional  parties  after  appeal. ., 2573 

designation  of  parties  to  appeal 1205.  2575 

proceedings  when   party  dies  pending  appeal 1298,  2575 

substitution   of    representative  of   deceased   party. .   1207.  2575 
order  for  substitution  of  representative  of  deceased  party.  11^00 

2'7' 

fees   certifying   papers    2567 

stipulation  waiving  certification  of  papers 2567 

&  SeenrUy;  undertaking;  si^. 

security  may  be  waived 1805,  2576 

to  perfect  appeal * .  2577 

undertaking  to  stay  execution  of  decree 2578 

commitment  for  disobedience  to  decree  or  order..  2670 

amount  of  undertaking?  to  stay  proceedings 2580 

requisites  of  undertaking 2.^81 

undertaking  must  be  filed 1807.  2.'^75 

new,  on  insolvency  of  sureties 1808,  2575 

deposit  in  lieu  of  undertaking 1806.  2575 

action  on  undertaking    1809,  2575,  2581 

perfected  appeal  stays  proceedings  in  cases  not  expressly 

provided   for 2584 

suspension  of  decree  for  probate 2582 

powers  of  executors,  etc.,  pending  appeals  from  decrees.  2582 
appointment  of  temporary  administrator  or  appraiser  not 

gta^itd. 25re 

removal  or  suspension  of  testamentary  trustee  not  stayed.  2588 
suspension   of   executor,    administrator   or   guardian    not 

stayed «« 

revoking  orobate  or  letters  not  starsd 
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XJV.  Appeals  —  Continued. 

4.  Hearing;  determination, 

g reference  of  appeals  f rem  ••• •••• T91 
rings  up  each  aecision  excepted  to 254f 

reception   or    rejection    of  evidence   not   groxuid   for   re» 

versal  unlets  prejudicial ^^^ 

may  be  on  law  or  facts 2576 

facts  reviewable  only  on  case  settled 2576 

order  of  appellate  a'vision  to  be  transmitted  and  carried 

into  effect T. . . . .  2585 

appellate  court  has  same  power  to  decide  facts  as  surro- 
gate  2586 

appellate  court  may  take  further  teatlmony  and  appoitit 

referee 2886 

judgment  or  order  upon  appeal  2S87 

awarding  restitution  on   reversal 2587 

jury  trial  upon  reversal  in  probate  cases 2588 

costs.  .  . 2588 

XV.  Costs  and  fjees. 

may  be  made  payable  by  party  or  out  of  fund 2S57 

no  costs  other   than   actual   expenses   when   estate  less  than 

$1,000 2557 

discretionary,  except,  etc 2^58 

to  be  awarded  of  course  to  successful  party  on  trial  of  ques- 
tion by  jury 2558 

unsuccessful  contestant  of  probate  not  entitled  tv   costs  out 

of  estate 2558 

stenographer's    minutes    for   contestant   of    probate   may  be 

charged  upon  estate 2558 

include  disbursements 2550 

to  be  fixed  by  surrogate  and  inserted  in  decree.. •«. 2559 

trial  fee  for  each  day  exceeding  two 2561 

on   orders 2fV56 

on  motion  for  new  trial  before  surrogate. 2561 

of  proceeding  to  compel  payment  of  funeral  expenses 2729 

of  jury  trial  same  as  in  supreme  court 2S60 

on  apnea]  same  as  in  supreme  court 2560 

discretionary  allowance  on  contested  and  uncontested  decrees.  2561 

additional  allowance  in   settling  accounts 2562 

allowance^  unon  sale  of  ml  oroperty  to  pay  decedent^s  debts.  25R.1 

is  in  lieu  of  commissions 2564 

fees  of  aonratser    ?!V?5 

of  referee,  ftame  as  in  sifpreme  conrt 2^66 

of  officers  for  services,  same  as  in  supreme  court 2566 

of  witne"5se«?.  same  as  in  supreme  court 2566 

vurrogate  not  to  charfje  or  receive  fees 2567 

mileage  of  surrogate  for  taking  testimony  out  of  court 2567 

fees  for  cooies  of  oapers .•••.. 2S67 

lo  report  fees  received  to  sunervisors 2501 

fees  not  to  r)e  cnargcd  when  estate  less  than  $1,000 2501 

fees    of    clerks    for    recording    instruir.ents    settling   estates. 

etc     2502 

section  3301,  relative  to  clerk's  fees,  not  applicable 3302 

XVI.     SPECIFTC    PROCRKnINGS    IN    SVRROGATl'S    COTTXT. 

^0^  probate  of  wills,  see  "  Wills." 

of  heirship,  see  "  Heirs." 
issuance    of    letters,    see    "  Lrtteis   or   ADiriNtsntATTOi? ;  " 
"  Letters  Testamewtaiy." 
pf  letters  of  guardianship^  see  "  Guakdxaks." 
regulation  and  control  of  executors,  administrators,  guardians 
and  testamentary  trustees,  see  "  Execvtoss  and  Admikis- 

TRATOas;  "    "  riUAKDIAlfS;  "    "  TmSTSBS.** 

sale    of    real    property    to    pay    decedents'    debta^    tee    "  Saub   of 
Real  Paonjcrv." 
1.^90 
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on  file  in  New  York  countjr  for  twenty  yarn,  are  presmnptlTe 

evidence.  •  • > 055 

when  court  may  order 1083 

contents  and  service  of  order 1688 

authority  to  enter  under  order 1684 

commissioners  of  partition  may  employ  surveyor 1662 

referee  or  commissioners  to  admeasure  dower,  may  employ  sur- 
veyor  1600 

surveyor's  fees  in  partition  or  dower 8299 

•yracvee,  Municipal  Court  of  tlie  City  of. 

is  not  a  court  of  record '..... : .        8 

jurisdiction  of  summary  proceedings  to  dispossess 2284 

T. 
TaTern-Keepere.  * 

j  disqualified  to  act  as  justice  of  the  peace •  2866 

Taxes. 

military  pay,  pensions,  rewards,  arms,  etc.»  exempt  from  seizure 

for 1898 

to*  be  paid  by  officer  making  sale 1670 

f»roperty  seized  for,  cannot  be  recovered  in  replevin 1690 
iability   to   state    for,   not   affected   by   insolvent   debtor's   dis- 
charge  2184 

debtor  to  state  for  taxes  not  to  be  discharged  from  imprison* 

ment  on  exectifion    2218 

summary  proceedings  to  dispossess  tenant  for  non-payment  of.  2281 

against  decedent,  entitled  to  preference  m  payment 2719 

additional  allowance  on  certiorari  to  review  assessment 3253 

Taxpayer's  Action. 

when  taxpayer  may  sue  to  redress  municipal  wrong ...1925 

Teacliere. 

may  be  excused  from  serving  as  jurors 1068 

Tele^raplie. 

operators  exempt  from  jury  service « 1080,  1081,  1127 

proof  of  exemption   1082.  1128 

costs  of  condemnation  when  compensation  for  right  of  way  does 

not  exceed  $50 8379 

service  of  justice's  summons  on  companies 2881 

Telephone  Companies. 

costs  of  condemnation  when  compensation  for  right  of  way  does 
not  exceed  $50 8879 

Tenants. 

See    "Ejectment;"   **La»dlo«d  akd  Tehakt;  "    **  Sum- 
mary Froceedincs  to  Dispossess." 
execution  against  property  in  hands  of 1871 

Tenants  In  Common. 

may  maintain  ejectment  separately 1800 

ouster  must  be  proved  in  ejectment  between  co«tenants 1515 

action  of  partition  bv,  see  "  Partition." 

action  f  r  waste  against  co-tenant 1656 

action  against  co-tenant  for  proportion  of  i  rofits 1666 

Tender. 

when  tender  may  be  made  after  suit 781 

costs  to  date  to  be  included 781 

amount  tendered  to  be  paid  into  Oiurt. ...••... •••••••• 

51  1301 


/ 


Temder  —  Continued. 

notke  of  paymetit  Into  ooart •••••••••..••••.«••• Ttt 

effect  of  sufficient  tender ••••«• 73S 

costs  after  sufficient  tender  ••••.•.••.•••  733 

accepted  amount  to  be  deducted  from  recovery ••.••  734 

costs  when  tender  accepted • • •••  784 

Vefltamentarr  Trustees* 

See  "Trustms." 

Timber. 

proof  of  title  in  actions  for  Injury  to  timber  on  aneecaplcd 

lands 900 

action  for  cutting  on  lands  of  individual  or  municipality 1687 

treble  or  single  damages  for  cutting • 1068 

«lme. 

of  notice  of  motion,  eight  da^s 780 

extension  of  time  before  expiration  T81 

affidaTit  to  be  served  with  order  for  extenakm 781 

relief  from  default 783 

not  to  be  extended ;  for  action  to  abate  unless  continued ......  7R4 

for  commencement  of  action 784 

to  apply  for  continuance  after  death  of  party 7^4 

to  take  appeal,  except,  etc 784,  785 

for  making  supplemental  complaint  to  continue  action .  •  7Rj 

computation  of  time  of  publication ^. . . .  787 

time   added    when    paper   served    by  mail 79^ 

extension  of,"  to  answer  or  demur  in  action  against  corporation 

on  bill  or  note  > 177V 

for  service  of  notice  in  N.  Y.  city  court •• 8161 

Title  Insurance  Companies. 

searches  may  be  used  in  lieu  of 'official  searches.... 


Town  Co-operative  Insurance  Companies. 

change  of  name 2411.  2418,  2411 

To-wns. 

excepted    from   judicial    sunervision , 1804 

not  subject  to  action  to  dissolve  corporation ISOt 

bv  state  to  anntil  corporation ISW 

order  of  arrest  in  action  for  funds,  etc..  of 549 

attachment  in  action  to  recover  funds  oi   RTT 

preference  of  actions  by  or  against   THI 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

proof  of  ordinances,   by-laws,   etc 941 

action  for  cutting  trees,  etc.,  on  lands  of 1G67,  1668 

taxpayer's  action  to  prevent  illegal  acta,  etc 1825 

action   by  state  to  recover  public   funds,  see  "  Municipal  Cor- 

PORATIOVS." 

excepted  from   Jurisdiction  of  iustice*s  court 

Jurisdiction  of  justice's  court  over  actions  by  or  against  officers. 

venire  in  justice's  court  in  action  between  two  towns.... 2d02 

penaltir*  lor  allovtrtg  anim«ls  to  run  at  large,  see  "  Stkats." 

costs  when  action  brought  by  state  for  benefit  of  a  town 3243 

no  fees  for  administering  oaths  to  town  officers 


, 


Town  Clerk.  v 

certified  copies  of  papers  filed  or  recorded  in  office  arc  evidence.    934 

denosit  of  justice's  hooks  with    31444tl47 

Jury  list  to  be  filed  in  office  of..... , 1098 

to  transmit  copy  of  jury  list  whoa  lost  or  destroyed 1088 

latfSB 
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Transfer  Tmat» 

state  may  be  made  defendant  in  action  afFecCbig  Mtlty  ««ft|tct 
to  tax.  • 447 

Tvan»port«tl  on. 

non- joinder  or  misjoinder  of  defendant  in  action  against  per- 
sons engaged  in 1945 

fiung  statement  of  names  of  members  of  joint-stock  association, 
etc.,  engaged  in   • ....#•« 1946 

Treason. 

attorney-general  to  bring  ejectment  for  real  property  forfeited 

for 19n 

advertisement  of  pendencjr  of  action 1978 

joinder  of  **  unknown  claimants  " 1979 

effect  of  judgment  against  unknown  claimants 1960 

report  of  recoveries  to  land  office 1961 

action  to  recover  personal  property  forfeited 1962 

action  to  be  brought  in  name  of  people 1964 

Tree*. 

proof  of  title  in  action  for  injury  to  trees  on  unoccupied  lands.     960 

action  for  cutting  on  lands  of  individual  or  municipality 1067 

treble  or  single  damages  for  cutting 1668 

Trespass. 

place  of  trial  of  action  for  penalties  for  trespass  on  forest  pre* 

serve 98S 

action  for  damages  for  encroaching  wall  to  be  brought  within 

two  years ' 1499 

persons  holding  over  after  determination  of  trust  or  estate 1664 

reversioner  may  sue  for  damages  to  inheritance 1666 

cutting  trees,  etc.,  on  lands  of  individual  or  municipality 1667 

summary  proceedings  to  dispossess  trespassers. 2232 

when  notice  to  ^uit  required 2286 

petition  for  sale  of  animals  found  trespassing 8006 

Sec  "  Strays." 
damages  entire  when  several  animals  treapaas • 8100 


Trial. 

for  mode  of  trial  in  different  actions,  see  titles  of  actions, 
in  justice's  court,  see  "  Justice  or  ths  Pkacb." 

when  proceedings  may  be  private 5 

stenographic  notes  of  proceedings   83 

issues  ot  fact  triable  at  special  or  trial  term 976 

at  adjourned  term  of  court 84 

may  be  adjourned  to  another  place 41 

if  commenced  may  be  continued  beyond  term 45 

may  be  had  at  chambers  by  consent 239 

clerk,  sheriff,  etc,  not  required  to  attend  trials  at  chambers....  230 

view  by  court  or  jury  in  action  for  waste 1659 

marine  causes  in  city  court  of  New  York 3186 

for  exceptions  at  the  trial,  see  "  ExcsmoNS." 

I.  Thk  issues;  saiNOiNO  on  the  trial. 

See,  also.  *'  Issues;  "  '*  NoTict  o?  Trial."  

when  isstie  of  fact  arises  on  alternative  mandamus 2079 

issues  must  be  disposed  of  by  trial 965 

order  of  trial  of  issues  of  law  and  of  fact 066 

court  may  direct  order  of  trial  of  issues  in  same  sction....  967 

separate  trial  on  one  or  more  issues 973 

immaterial  issues  need  not  be  tried 975 

Issues  to  be  tried  at  terms  held  by  one  judge  only 976 

note  of  issue  to  be  filed •  VH 

classification  of  issues 977 

order  of  disposition  of  issues. 978,  979 

preference    of    issues    on    the    calendar,    see    "  PRBTiaiiBO 

Caus«s." 

tithcr  party  may  bring  iss-'c*.  to  trial 960 

.1308 
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L  Tkb  imuxs;  wuuQina  on  tbb  tual— Contintted. 

notice  of  trial •    9T7 

time  for  service  by  mail   796 

time  for  service  in  N.  Y.  citjr  court 31tt 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 3162 

order  for,   to  be  served  with  defendant's  pleading  in  action 

against  corporation  on  bill  or  note 1778 

papers  to  be  furnished  at... •     881 

on  replevin  to  be  furnished  to  court  or  referee 1717 

fl.  Place  or  tkial. 

supreme  court  may  change,  in  actions  pending  in  other  courts.  218 

removal   from   N.   Y.   city  court  to  supreme  court 310,  3I9a 

from  county  court  to  change  place 343 

in  supreme  court,  summons  must  specify  place 417 

complaint   to   specify    481 

provisions    of    sections    9H2-9I90,    applicable    only    to    supreme 

court 901 

when    governed    place    of    subject-matter 1^82 

actions  relating  to   real  property   situate  without  the   state...  982a 

actions     triable     where    cause     arose 983 

in    county    of    residence    of    party lft<4 

where   triable   when   all    the   parties   are   non-residents 984 

action  to  be  tried  in  county  designated  in  complaint,  unless 

place   changed    985 

demand    for   change   of   place ^ 98H 

motion   to  change  place    987 

when  court  may  change   place    987 

proceedings    subsequent     to    change 968 

county  clerk  to  transmit  filed  papers  on  change 1>^8 

order   to   change    takes   effect    on   entry 989 

where   motion    to   set   aside   order   changing,    heard 9K9 

where    appeal    from    order    changing^    heard 089 

issue  of  law  triable  in  any  county  m  judicial  district 090 

III.  By  jury. 

feigned  issues  abolished , 82S 

jurv  of  part  aliens  abolished 1100 

Co  be  had  as  prescribed  by  code 1190 

exclusion  of  jury  from  courtroom  during  argument  of  motion 

for   nonsuit   1 1 90 

on  nuestions  stated  and  settled  in  application  for  appointment 

oi    committee    for    incompetent 2334 

venire  to  procure  jurors  not  necessary 1191 

1.  Issues  triable  by  jury  of  rigkU 

on  demand,  in  action  to  annul  marriage 1753 

of  issue  of  adulterjr  in  action  for  divorce. 1757 

action  to  annul  corporation    1800 

action  in  nature  of  quo  warranto • 1050 

action   to  vacate   letters-fMttent ....;..  1958 

issues  of  fact  on  alternative  mandamus 2083 

of  application  for  insolvent  debtor's  discharge  on  demand 

of  contesting  creditor  of  right  on  demand 2108 

summary   proceedings   to   recover    possession   of  land   of 

right  on  demand  2247 

demand  for.  in  marine  causes  in  city  court  of  New  York 

of  right  on  demand 8186 

of  specific  issues  of  f'lct  when  of  right 070 

method  of  wiving  trial   by  jury 1009 

counterclaim  is  an  action  for  purpose  of  trial  by  court  or 

jury 974 

what  issues  are  triable  by 968 

issues  of  fact  in  partition  of  right 1544 

ttpon  reversal  on  facts  of  decree  of  surrogate  oa  ftrolMte 

must  order 2fW8 

•ttion  to  determine  vnlidi'y  of  probate  of  will 


INDBX. 

Trial  —  Contlnved. 

III.  By  jury  —  Continued. 

2.  IVhen  discretionary. 

questions  of  fact  arising  in  proceedings  before  surrogate 
to  sell  real  property  of  decedent  to  pay  debts 2547 

may  be  ordered  on  specific  questions  of  fact  when  dis- 
cretionary   823,    971 

in  New  York  county,  of  proceedings  in  surrogate's  court 
for  probate  of  will   2547 

order  for  trial  of  questions  of  fact  arising  on  prohibition.  2099 

8.  Formation  of  the  jury. 

clerk  to  prepare  and  deposit  ballots 1163 

to  draw  ballots   1164 

mode  of  drawing  ballots 11^ 

persons  drawn  from  the  jury 1166 

disqualification  for  relationship  1166 

objection  for  relationship 1166 

ballots  drawn  deposited  in  second  box 1167 

returned  to  first  box  on  discharge  of  jury 1168 

of  absent  and  excused  jurors  returned  to  first  box.  1169 

second  jury  may  be  drawn  before  first  discharged 1170 

when  talesmen  to  be  procured   1171,  1172 

or  jurors  drawn  from  third  box 1171 

disqualification  of  sheriff  to  summon  talesmen 1173 

notice  to  talesmen  and  return  thereon 1174 

•    fine  of  talesman  for  non-attendance 1174 

^exceptions  and   challenges   to  talesmen 1174 

no  objection  that  jurors  not  on  original  panel 1175 

peremptory  challenges 1176 

no  challenge  because  officer  drawing,  party  or  interested.  1177 
because  officer  notifying  is  party  or  interested....   1178 

challenges  in  penal  actions  for  money 1179 

employees  of  parties  subject  to  challenge 1180 

stockholder  of  corporation  party  subject  to  challenge....   1180 
challenges  tried  by  court  only   1180 


review  of  determination 


:  only   iiou 

of  challenges 1180 


4.  Verdict  and  discharge  of  jury. 

for   purpose   of   exception,    trial    continues   until   verdict 

rendered 992 

failure  of  jury  to  agree    '. 1181 

proceedings  after  disagreement  of  jury. ._ ^ 1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

^ury  to  assess  damages  in  action  for  monej^ 1183 

jury  to  find  single  damages  and  court  to  increase,  when 

double,  etc.,  damages  ^ven  by  statute 1184 

rendition  of  verdict   subicct  to  opinion  of  court 118.'i 

general  and  special  verdict  defined . . : '. 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal    from   judgment   where   general  or   special    verdict 

rendered  1187 

special  finding  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutes 1189 

of  judgment  on  verdict   1189 

IV.  By  court. 

elsewhere  than  at  court-house,   by  stipulation 37 

what  issues  of  fact  are  triable  by 969 

issues  remaining  after  after  jury  trial  of  specific  questions. . .  972 

issues  of  law  are  triable  by   969 

counterclaim   is   an  action   for   purpose  of  trial   by   court   or 

jury 974 

issues  of  law  triable  at  sncciil  term ^ 976 

wnen  issues  of  law  may  be  tried  as  contested  motion 976 

13&5 
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INDEX. 

Trial  —  Contlnned. 

IV.  By   court  —  Continued. 

issues  in  condemnation  proceedings 3387 

when  jury   waived  and  judge  assents 1008 

method   of  waiving  trial  by  jury 3000 

requests   for   rulings  by   court 1023 

when  decision  to  be  filed 1010 

See  "  Decision."  ,    .     .  ,__ 

new  trial  for  failure  to  fi'e  within  time  limited..............  1010 

order  upon  motion  for  i»ew  trial  for  failure  to  file  decision 

within    time   limited •■"•::"  ^^^^ 

costs  upon   order   for  net*   trial   for   failure  to  file  dectsion 

within  time  limited   .V  \:  W ;. ^"^" 

reference  of  issues,  etc.,  see  "  Referbhce;         Rsk>it.' 
for  report,  see  "  Report." 

time  for  filing  decision  in  city  court  of  New  York MTS 

exceptions  to  rulings  of  surrogate  during  trial. .  •  •  •  •  v '  J SJ5 

to  findings  of  surrogates  and  refusals  to  find 2545 

Trial  Term. 

to  be  held  by  one  judge ^® 

appointment  of.  . ^ 

of  extraordinary   terms    *^ 

place  of  holding • ^^^ 

contempt  at,  may  be  punished  at  special  term £aa 

Troy,  Justice's  Court  of. 

is  not  a  court  of  record ...*....  ^3 

jurisdiction  of  summary  proceedings  to  dispossess *--^AtU:  ^S 

service  of  complaint  with  summons 3aji,  ^j» 

who  may  serve  summons  ^^ 

proof  of  service gjg 

action  commenced  by  service  of  summons v- .  v  ^SMf 

arrest,  attachment  and  replevin  m <»l".  »"J 

answer  raising  title  to  real  property «1|6 

appeal  to  county  court  ; • • : «;*-; 

effect  of  provisions  on  jurisdiction  and  proceedings «ij 

jurisdiction  of  civil  actions ^g 

of  action  for  penalties a^ 

may  enter  judgment  by  confession   ™J 

docketing  judgments ^^ 

execution  on  judgment oooT, 

provisions  made  applicable  to  «G»a 

property  held  In,  not  reached  by  creditor's  action 1^70 

by  supplementary  proceedings   2*fiS 

income  subject  to  execution  on  judgment  for  necessaries,  etc...  l.'^l 

not  aflFccted  by  revocation  of  letters  of  testamentary  trustee 26Rfi 

sheriff's  deed  to  executor  or  administrator  is  in  trust  for  heirs 

of  devisee • 1473 

sale  on  execution  of  real  property  held  in  tmtt 1451 

Trust  Companies. 

designation  of  derwsitories  of  court  funds 74« 

accounts  of  depositories  of  court  funds ^2 

certificates  to  deposit  of  court  funds. 753 

agreement  with  sureties  for  deposit  with 813 

^  appointment  as  special  guardian  of  infant  on  application  to  sell 

^^  real  property .*. .••,,«••..*...•<..••.•.•.•>••  «3*)Z 

excepted  from  provisions  for  voluntary  dissolution 2420 

securtles  of  decedent's  estate  may  be  deposited  with,  to  reduce  ^^^ 

penalty  of  bond > 25P5 

deposit  of  decedent's  funds  or  property  by  direction  of  surro-  ^^^ 

gate JJjJS 

may  receive  deposits  from  temporary  administratora. .. « 2678 

deposit  of  infant's  share  of  proceeds  of  land  sold  to  payMece- 

dent's  debts 2790 

1396 


Trv«tee«« 

I.  Rights,  powbxs  and  putibs, 

of  property  of  person  confined  for  crime,  see  "  CkZMS  aitd 

CltXMXNALS." 

powers,  appointment,  etc.,  on  application  for  discharge  of  in- 
solvent debtor,  see  "  Insolvent  Debtors." 
title  to  securities  representing  money  paid  into  court........     749 

reference  on  application  for  appointment  of 827 

trustee  for  inxant  holding  over  liable  for  full  profits 1664 

may  consent  to  discharge  of  insolvent  debtor  with  leave  of 
supreme  court ••• •  2153 

II.  Actions  by  and  against. 

trustee  of  express  trust  defined • 449 

limitation  of  action  for  money,  etc.,  received  by 410 

may  sue  without  joining  beneficiary • 449 

action  on  securities  representing  money  paid  into  court 749 

jurisdiction   of   justice  s   court 2865 

joinder  of  causes  of  action  against 484 

order  of  arrest  in  actions  for  funds  or  property  misapplied...  549 

in  justice's  court 2895 

not  to  be  arrested  when  sued  as  representative 555 

appearance  in  condemnation  proceeding 3363 

executor,    etc.,    deemed    trustee    for    purpose    of    continuing 

action 1828 

substitution  of  successor  on  death  or  removal 766 

on  death  or  removal,  successor  may  continue  action 7M 

counterclaim  in  action  b^ . .  .^ 502 

by  or  against,  in  justice's  court 2946 

preference  of  actions  by  or  against  trustee  for  infant 791 

execution  against  property  in  hands  of 1371 

leave  to  sue  on  bond  of  trustee  apoointed  by  court 1890 

action  against  beneficiaries  for  costs  and  expenses  incurred..  1916 

when  personally  liable   for  costs 3246 

costs  against,  payable  from  estate 3246 

security  for  costs  discretionary 3271 

costs  in  condemnation  proceedings 8372 

IIL  Tkvtambntary  tbustebs. 

1.  /»  general, 

**  testamentary  trustee  "  defined 251 4 

jurisdiction  of  surrogate  over  conduct  and  accounts  of . . .  247'.' 

appointment  of  successor  on  death  or  renuncaation 2S1S 

provisions  applicable  though  trust  created  before  enact- 
ment   201 0 

application  of  provisions 2820 

direction  as  to  custody  of  money  and  property  where  co- 
trustees disagree 2602 

determination  of  controversies 2812 

•                    retention  or  deposit  of  fund  pending  controversy 2812 

decree  directing  payment  is  evidence  of  assets 2552 

preference  of  actions  by  or  against 791 

petition  to  compel  payment  of  debt,  legacy,  etc 2804 

citation 2804 

dismissal  of  petition  on  verified  answer  of  trustee 2805 

citation  of  other  persons  interested 2806 

8.  Bond. 

petition  for  security 2815 

now  security  given 2^6 

deposit  of  securities  to  reduce  penalty  of  bond 2595 

sureties  liable  for  money  received  in  another  capacity. .  2596 

application  for  order  for  new  bond  or  new  suretias •  2597 

order  requiring  new  bond  to  be  given 2598 

ilpplication  by  sureties  to  be  released 812,  2000 
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INDBZ. 

Tmsteea  •»  Comtiai«ed. 

III.  Tbstamxntaky  TftusTBxs -^  Continued. 

2.  Bond, —  Continued. 

revocation  of  appointment  for  failure  to  give  new  bond.  813 

release  of  old  sureties  on  giving  new  bond 2601 

when  bond  may  be  prosecuted 2607 

3.  Resignation  and  removal. 

resignation  of  trust 2814 

grounds  for  removal 2817 

petition   for  removal    2817 

appointment  of   successor.   .    2818 

removal  for  failure  to  give  new  bond 2599 

removal  or  suspension  not  stayed  by  appeal 2688 

resignation  when  also  executor  or  administrator 2819 

removal  when  also  executor  or  administrator 2819 

decree  revoking  letters  testamentary  not  to  affect  trusts. .  2688 

4.  Accounting. 

** judicial   settlement"  of  accounts   defined.. 2514 

"  intermediate  account  "  defined 2514 

by  executor,  etc.*  of  deceased  trustee .-.  2006 

voluntary   annual  accounting    2802 

intermediate   accounting 2802 

decree  on   voluntarv   intermediate   accounting 2802 

commissions  on  voluntary  annual   accounting 2802 

compulsory  intermediate  accounting  2803 

judicial    settlement   of  accounts   2807 

wbo  may  apply  for  compulsory  accounting 2808 

citation  on  compulsory  accounting 2808 

order  that  trustee  account 2809 

petition  by  trustee  for  voluntary  judicial  settlement 2810 

citation  on   voluntary  petition    2810 

any  person  interested  may  appear 2810 

accounting   on   resignation   of   trust 2814 

revival  and  continuance  of  accounting  on  death  of  trustee.  2606 

affidavit  to  account;  vouchers 2729,  2810 

examination  of  accounting  party* 2729,  2810 

determination  of  claim  of  trustee 2731«  2810 

reference  by  surrogate  of  examination  and  settlement  of 

accounts 2546 

decree  settling  account  to  contain  summary 2551 

decree  for  payment  and  distribution 2811 

effect  of  decree  settling  account 2813 

commissions  for  services 2730,  2810 

additional  allowance  for  costs  in  settling  accounts 2562 

commissions  on  voluntary  annual  accounting 2802 

U. 
ITnd«rta1cl  nira* 

I.    REQriSITES,    yORM    ANT)    SUPFICTEHCY. 

to  be  acknowledged.  .  ^ ^ 810 

party  need  not  join   with  sureties 811 

one  surety  sufficient,   unless,  etc ^ 811 

fidelity  or  surety  company  equivalent  to  two  sureties 811 

execution  of,  by  fidelity  or  surety  company 811 

form 812 

affidavit   of   sureties   or   narty 812 

approval  by  court  or  judfce 812 

petition  by  surety  to  be   relieved 812 

accounting  by  principal  on  petition  of  surety  to  be  relieved.  812 
revocation    of   appointment   of   principal    for    failure   to   give 

new  bond ^ 812 

agreement  for  deposit  with  trust  company  or  aafe^deposit  coitt- 

pany   813 

further    protection    for     8l3a 
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lJnd«rt*lclAv«  ^  Continued. 

I.  Requisites,  form  and  sumciBircr —>•  Continued. 

to   be    filed 816 

reference    to    approve     827 

justification   by   fidelity   or   surety   company    811 

examination  of  sureties    ......... .^ 813a 

when  several   sureties  mav  justify  in   smaller   sum 813 

notice  of  justification  in   N.   Y.  city  court 3161 

amending   defects   in    730 

immaterial  variance   from  statutory  requisites  docs  not  aflfect.  72!j 

not  affected  bv  change  of  parties 815 

not  impaired  oy   removal   of   action    from   county   court 346 

putting  in   fictitious  surety   punishable   as   civil   contempt. ...  14 

II.  In  provisiokal  remsdies. 

1.  Arrest. 

for    order   of    arrest 559,  660 

motion    to    increase    security 567,  568 

of    bail    to    procure    discharge 575 

2.  Injunction. 

on    granting    of    injunction 611-625 

by   aefendant  to   indemnify   plaintiff    for   vacating 621) 

8.  Attachment. 

on  obtaining  warrant 640,  642 

on  lev^  of  attachment  on  goods  aboard  ship 652 

by  plaintiff  to  sheriff  on  claim  to  property 658 

-action  on,  on  attachment  of  vessel  664,  665 

by  plaintiff,  on  attachment  of  foreign  vessel 668 

to   discharge   attachment  of    foreign   vessel   on   claim   of 

title. 670 

on  application  to  discharge  attachment 688 

by  one  of  several  defendants   680 

Justification  of  sureties  on  application  to  discharge  attach- 
ment   600 

on  application  by  partner  to  discharge  attachment 604 

proceedings   to    ascertain    sufficiency    of   sureties    on    dis- 
charge of  attachment 605 

by  junior  attaching  creditor  to  prevent  release  of  foreign 

vessel 701 

delivery  of,  to  defendant  on  discharge  of  attachment....  710 

ni.  In  specific  actions  and  proceedings. 

as  security  for  costs 3273 

for  restitution  on  judgment  by  default  when  summons  served 

by    publication 1216 


I 


Bilts  and  notes. 

of  indemnity  on  recovering  judgment  on  lost  bill  or  note.  1018 

Cettiorwi. 

to  procure  stay  of  proceedings  pending  certiorari  to  re* 
view 2181 

Cpntempt. 

to  procure  discharge  from  warrant  of  attachment  in  con- 
tempt pending  hearing  2277 

of  pcson    committed    for   contempt   of  order   restrain- 
ing waste  of  property  sold 1445 

er. 

by  doweress  for  restitution  if  appeal  successful 


OudertaklttVB  —  Coatlniied* 

III.  In  8PXCIPIC  ACTXom  and  nocBBDtNoi  —  Contbraed. 

Estcution, 

by  person  designated  in  order,  to  whom  execution  is  di- 
rected   13«J 

for  release  of  partnership  property  from  levy 1414 

by  creditor  on  claim  to  proj/Crty  levied  on 1419 

on  leave  to  issue  execution  on  Judgment  for  legacy  or 

distributive  share.  .  • 1827 

Jail  liberties. 

for  jail  liberties .....•••••..•••• 180 

is  indemnity  to  sheriff  and  creditor 151 

prisoner  committed  if  surety  insufficient ....•• 1B2 

Liens  on  vessels. 

in  proceedings  to  enforce  lient • 8421.  8496.  8488 

Notice  of  pendency  of  action. 

on  application  to  cancel •••.  ^51^ 

for  cancellation  of  notice  in  creditor's  action 1874 

Partition, 

by  guardian  ad  litem** •••»••••• ••• 1536 

by  party  to  refund  share  paid  over. 1584 

Replevin. 

of  plainUff 1899 

exception  by  defendant  to  plaintiff's  sureties 1703 

t'ustification  of  plaintiff's  sureties 1703 

y  defendant  to  reclaim  property 1704 

notice  of  justification  on  defendant's  undertaking 1704 

to  indemnify  sheriff  against  claim  of  third  person 1711 

action  on 1733 

IV.  I^N    APPSAL. 

1.  In  general. 

respondent  may  waive  security 1305 

deposit,  in  lieu  of  undertaking 1306 

to  be  filed 1307 

order  for  new  undertaking 1306 

when  action  may  be  begun  on  undertaking 1300 

on  appeal  by  municipal  corporation 1314 

to  suspend  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance 1328 

to  stay  execution  pending  appeal  from  inferior  to  supreme 

court   1341 

to  stay  orders  pending  appeal  from  inferior  to  supreme 

court, 1343 

to  stay  execution  on  appeal  to  appellate  division. 1352 

To   court  of  appeals. 

to  perfect  appeal 1328 

to  stay  execution  for  money 1327 

to  stay  judgment  for  sale  or  possession  of  real  prop- 

«rty 1381 

to  stay  execution  on  appeal  from  judgment  or  order    

of  affirmance ^. 1332 

two  or  more,  may  be  in  one  instrument 1334 

sureties 1334 

service  of  undertaking  and  notice  of  filing 1334 

need  not  be  approved 1335 

notice  of  exception  to  sureties • 1335 

justification   of  sureties 1335 

notice  of  justification 1335 

reference  on  justification  of  sureties 1335 

•xpenses  of  reference  on  justification  of  sureties. 

1400 
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UndertalLlnss  —  Continned. 

TV.  Om  atpsal — Continued. 

From  surroKait's  courts  

to  perfect  appeal  ••••••••••• ••  9BTT 

to  stay  execution  of  decree 2578 

to  8tav  commitment   for   disobedience  to   decree   or 

order 25T9 

amount  of,  to  stay  proceedings 2580 

requisites  of •  •  •  2581 

action  on  undertaking. • 2581 

V,  Actions  ow. 

jurisdiction  of  N.  Y.  city  court  over  actions  on  undertakings 

in  that  court 316 

of  justice  of  peace 2862 

action  by  party  on  undertaking  to  people  or  public  officer....     8X4 

leave  to  sue  on  undertaking  to  people  or  public  officer 814 

preference  of  actions  on  undertakings  on  appeal  to  court  of 

appeals .....*.     791 

on  undertakings  ta  sheriff 791 

no  ai)peal  to  court  of  appeals  from  judgment  of  affirmance  in 
actions  on 191 

VI.  In  justice's  coukt. 

plaintiff's,  on  order  of  arrest ^c^   « 2896 

on  warrant  of  attachment 2908 

by  defendant  for  redelivery  of  attached  property 2911 

of  third  party  claimant  under  attachment 2912 

plaintiff's,  in  replevin   , 2920 

by  defendant  in  replevin  to  reclaim  chattel .' 2925 

justification  of  sureties   in    replevin 2926 

action  on  undertaking  in  replevin 1783-1785,  2931 

on  answer  of  title  to  real  property 2952 

to  stay  execution  pending  appeal 8060 

on  demand  for  new  trial  on  appeal 3069 

to  stay  proceedings  pending  appeal  from  final  order  for  tale 

of  strays * 8106 

tTnlncorporated  Assocfatloiis* 

See  "  AssociATiOMS." 

Vnlted  Statea. 

detention  and  custody  of  prisoners  under  federal  process..  188,  184 
prisoners  confined  by  mandate  of  federal  courts  not  entitled  to 

habeas  corpus,  etc 1 2016,  2032,  2034 

certified  copies  of  records  of  courts  admissible  in  evidence 943 

certified^  copies  of  documents  on  file  in  department*  admissible 

in   evidence , .     944 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence 944 

certified  record  of  weather  bureau  observations  is  admissible  In 

evidence ^ 944 

records  or  certified  copies  of  transfers  of  vessels  admissible  in 

evidence 945 

officers  exempt  from  jury  service 1081,  1127 

proof  of   exemption 1082,  1128 

army  and  navy  of,  exempt  from  jury  service  In  Kings  county. .  1127 

•>roof  of  exemption 1128 

military  pay,  arms,  pensions,  etc.,  exempt  from  execution 1398 

property  taken  under  statute  of,  not  to  be  replevied 1690,  2919 

1401 
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Cnlted  States  —  Gontiniied. 

writ  of  assessment  of  damages  may  issue  on  behalf  of 2111^ 

debt  of,  not  affected  by  insolvent  debtor's  discharge 2184 

debtor  to,  not  to  be  discharged  from  imprisonment  on  execution.  2218 

payment  of  debts  of  decedent  entitled  to  preference 2719 

Vnknoim  Part  I  en. 

publication  of  summons  against   438 

now  described  in  summons 451 

may  be  brought  in,  in  court  of  claims 281 

presumption  of  death   of  unknown  heirs  when  money  paid  into 

court 841 

in  partition;  service  of  summons  by  publication   1541 

must  be  mentioned  in  complaint   ^!?f- 

collection    of    costs    against    1550 

protection    of   rights   of    I.i72 

investment   of   shares   of    1582 

distribution  of  shares  of    ^ 1582 

compensation  to  equalize,  not  awarded  against 1587 

judgment  against,  by  fictitious  name,  not  a  lien 1251 

amendment     #- 1251 

Joinder  of,  in  ejectment  for  property  escheated  or  forfeited  for 

treason 1979 

effect  of  judgment   against 1980 

in  surrogate's  court ;   citation   to 251f 

service  of  citation 2523-2525 

legacy  or  distributive  share  to  be  paid  into  state  treasury.  2747 

tnal  of  claim  to  share 2747 

designation  of  unknown  defendants  in  justice's  court 2884 

service  of  precept  for  sale  of  animals  found  straying 9088 

« 
*Unoccvplecl  Lands. 

proof  of  title  in  actions  for  recovery  of,  injury  to,  etc. 960 

Use  and  Occnpatlon. 

guardians  and  trustees  for  infants  holding  over,  liable  for 1W4 

.  life  tenant  holding  over  liable  for 1W4 

action  by  joint  tenant,  etc.,  against  co-tenant Itwo 

Usurpation. 

action  to  try  title  of  alleged  usurper,  see  "  Quo  WAimAKTO." 

Usury. 

when  cause  of  action  for,  is  assignable Ml 

Utica.  I 

preparation  of  jury  list  in • lo4^ 

Utlca,  Recorder's  Conrt  of. 

is  a  court  of  record • ^^    2 

civil  jurisdiction 5*J5 

pending  actions  transfr^rrcd  to  supreme  court. .«»« 

papers  and  records  transferred  to  county  clerk 31»B 

power  of  supreme  court  in  actions  transferred 31^ 

removal  of  action  to  county  court  for  disability  of  judge «00 

subpoena  may  be  served  anywhere  within  state ^OT 

application   of  provisions   of   code ^02 

section  3301  relating  tc  clerk's  fees  not  apphcable 3302 

V. 

Varlanee* 

when  material •• ».«..  6w 

proof  of  prehxdice   necessary • •'v«-  5OT 

amendment  discretionary o39,  o44l 

distinguished   from   failure  of  proof.  ..... .^ 641 

between   summons  and  complaint,    materiality nS^ 

immaterial,  to  be  disregarded  in  justice's  court 294S 
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Vendor  and  Pnrelinaery 

See  "  Specific  Pbrfokmanch." 
interest  in  executory  contract  may  be  reached  by  judgment  cred- 

Hor's    action 1874,  1S75 

action  to  compel  conveyance  by  infant  or  incompetent 2846 

executor,   etc.,   may   maintain   action   to  compel   conveyance  o£ 

property  contracted  to  be  sold  by  decedent 2846 

judgment   in   action   against   infdnt  or   incompetent    to  compel 

conveyance     2347 

unpaid  moneys  deemed  assets  in  hands  of  executors,  etc 2712 

sale  of  contract  for  land  to  pay  decedent's  debts 2779-2788 

Venne. 

place  of  trial,  sec  "  Trial/'  II.* 

Verdlet. 

mav  be  received  on  Sunday € 

defects  cured  by  judgment  on 721 

entry  of  judgment  on  death  of  party  after 768 

in  action  for  wrong,  no  abatement  after 764 

void,  if  rendered  after  party's  death 766 

motion  to  set  aside 009,  1000,  1186 

failure  of  jury  to  agree 118:1 

jury  to  assess  damages  in  action  for  money 1188 

jury  to  find  single  damages  and  court  to  increase,  when  double, 

etc.,  damages  jj^iven  by  statute 1184 

rendition  of,  subject  to  opinion  of  court 1186 

general  and  special,  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal  from  judgment  where  general  or  special,  rendered 1187 

special  finding  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutes 1189 

entry  of   judgment   on 1189 

no  civil  or  criminal  liability  for  verdict 1192 

motion  for  judgment  on  special 1238 

on  verdict  subject  to  opinion  of  court 1284 

interest  from  time  of  rendition  to  be  included  in  judgment 1236 

to  be  inserted  in  judgment-roll 1287 

In  ejectment  for  non-payment  of  rent  to  state  arrears 1609 

to  state  nature  of  plaintiff's  estate 1619 

when  plaintiff's  title  expires  before  trial 1620 

in  action  to  determine  claim  to  real  property,  when  defendant 

claims  in  remainder 1648 

in  replevin,  to  state  damages  recoverable 1726 

to  state  value  of  property  not  held  by  successful  party. .  1726 

need  not  state  value  in  certain  cases 1727 

may  award  distinct  chattels  to  different  parties 1728 

in  justice's  court 1726.  2931 

rendition  of,  on  alternative  mandamus...  <    ; .  2063 

in  justice's   court    8007 

part  may  be  remitted  in  justice's  court.      • 8016 

remitting  portion  of,  in  city  court  of  New  York 8176 

Verification. 

term  "  affidavit  "  includes  verified  pleading 8848 

dilator/  defences  must  be  verified 618 

when   required  to  pleading; , 628 

omission  where  party  privileged  from  testifying 623 

allegations  deemed  made  on  knowledge  unless  otherwise  stated..  624 
denial  of  knowledge,  etc.,  deemed  aflegation  that  person  verify- 
ing has  none 824 

how^  and  by  whom  made • . .  ^ffi 

parties  united  in  interest 628 

by  domestic  corporation '. , 625 

by  state  or  -^ublic  officer 626 

by  agent  or  attorney 626 

in  action  on  written   instrument 626 

parties  not  within   county 626 

oy  foreign  corporation 
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T«rUleatl«  B  —  ContlB«eA. 


form  of  affidavit. •••• •••••••••••••••••••• 

of  cotinteretaim  in  answer  only. •...••• o*i 

remedy  for  defect  or  absence  of ..••..• og 

of  answers  to  charge  of  fraud 5|* 

of  petition  for  leaye  to  sue  as  poor  person gw 

of  copy  of  account  sued  on •..•• JJJ 

of  tUtement  for  confobsion  of  judgment.......... ••••  J*J* 

answer  in  action  for  divorce  need  not  be  verified i-toi 

complaint  to  charge  joint  debtors  not  personally  summoned  must 

be  verified • :•••••••••  SS 

writ  of  mandamus  and  return  not  required  to  be  verified ZOgn 

when  return  to  alternative  prohibition  must  be  verified 2088 

of  petition  by  insolvent  debtor  for  discharge  from  debts.......  2151 

by  insolvent   debtor   for   exemption   from  arrest  or   dia> 

charge  from  imprisonment   ,...,.....2189 

for    appointment    of    trustee    of    property    of    criminal  ^^ 

prisoner 2222 

In  summary  proceedings  to  disoossess 2Z35 

for  appointment  of  committee  lor  incompetent  person...  2325 

for  sale  of  real  property  of  infant  or  incompetent 2330 

for  change  of  name 2412 

and  scheaule  in  voluntary  proceeding  to  dissolve  corpora-      

tion 2422 

and  answer,  in  condemnation  proceedings 3868 

for  sale  of  corporate  real  property 3^1 

by  whom  pleadings  may  be  verified  in  surrogate's  court 25«W 

form  of,   m   surrogate's   court    2534 

of  account  of  executors  or  administrators. 272y 

plaintiff  to  prove  his  case   in  justice's  court,  except  where  a 

verified  complaint  is  served 2891 

verification  of  complaint  in  justice's  court 2iK>6 

verification  of  answer  in  justice's  court 2938 

\  w«»els« 

N.  Y.  city  court  has  no  admiralty  or  maritime  jurisdiction 317 

jurisdiction  of  N.  Y,  city  court  over  actions  for  assaults,  etc.,  on.     317 

over  actions  for  services  on 317 

order  of  arrest  in  marine  causes  in  N.  Y.  city  court 3177 

See  "  City  Court  of  New  York;  "  '*  Marine  Causes," 
captain,  etc.,  of  vessel  exempt  from  jury  service...   1030^  1081,  1082 
record  or  certified  copy  of  oill  of  sale,  etc.,  admissible  m  evi- 
dence       945 

attachment  of  goods  aboard  ship 652 

4.onnivance  to  prevent  attachment  of  go^ds  aboard 653 

I.  Attachment  of  vessels.  ^ 

proceedings  on  claim  to  domestic  vessel 660 

appraisal, 661 

undertaking  for  release 662 

order  discharging  vessel   063 

action  by  sheriff  on  undertaking 664 

by  defendant  on  undertaking 664 

deforces  in  actions  on  undertaking 665 

appraisal  of  foreign  vessel 6Go 

notice  of  apr»raisal  of  foreign  vessel 6C7 

undertaking  by  plaintiff  on  attachment  of  foreign  vessel C6S 

discharge  of  foreign  vessel   C69 

of  foreign  vessel  on  claim  of  title 670 

sale  b^  sheriff   671-673 

provisions  for  discharge  apply  to  vessel 692 

undertaking  by  junior  creditor  to  prevent  release  of  foreign 

vessel 701 

subsequent  attachment  of  foreign  vessel 702 

11    Enforcement  of  liens. 

to  be  as  rrescrihed  by  code 3419 

application  for  warrant    3420 

undertakino:  accompanying  application 3421 

issuance  ox  warrant 3422 
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II.   ENFOKfCEtlENT    OF   LZEN$  —  Cofltinucdi 

execution  of  warrant * •  8422 

•ervice  of  order  to  show  cause S423 

order  to  show  cause  why  vessef  should  not  be  sold .'.  842S 

publication  of  notice  of  application 3424 

hearing  on  return  of  order  to  show  cause 8424 

order  to  sell 8406 

sale.  .^ , 8427 

advertisements  for'  claims   on  proceeds 8428 

«         distribution  of  proceeds   8428 

claim  under  lien  for  which  no  warrant  has  issued 8429 

contested  claims  to  proceeds. 3430 

trial  of  issues  on  contested  claims 8481 

appeal  frpm  determination  of  contested  claim ' 8481 

distribution  of  proceeds   ,  8408 

payment  of  uncontented  claims.*.. » 8483 

distributibn   of  surplus    8485 

application   for  discharfre  of  warrant 8M6 

undertaking  accompanying  application   for  discharge  of  war- 
rant  8486 

discharge  of  warrant «.  8487 

action  on  undertaking  on  discharge  of  warrant <.  8488 

costs  and  fees • . « .  8489 

sheriff  must   return  warrant 8440 

discharge  of  Hen  on  undertaking •....• ....3441 

Teterina-ry  Surgeon  fi. 

exempt  from  jury  serviee 1030,  1081,  1127 

proof  of  exemption 1082,  1128 

f 
Texatlons  liltlaration. 

when  a  misdemeanor ....•••••••••• • 1900 

action   for  daraiges  for .••.•• 1900 

treble  and  increased  damages  for • 1901 

View, 

bv  court  or  jury  in  action  for  waste • 1660 

sheriff's  fees  on 8307 

by  commissioners  in  condemnation. $870 

Vlllaflres. 

action  by  state  to  recover  puUIc  ftin4s»  see  "Municipal  Cor- 
porations; "  "  State." 

order  of  arrest  in  action  for  funds,  etc.,  of 649 

attachment  in  action  to  recover  funds  of ^67 

proof  of  ordinances,  by-laws,  etc 941 

action  for  cutting  trees,  etc.,  on  lands  of 1667,  1668 

excepted  from  judicial  supervision 1804 

not  subject  to  action  to  dissolve  corporation ^$^ 

by  state  to  annul  corporation   1854 

taxpayer's  action  to  prevent  illegal   acts,  e^c 1925 

overseer  of  poor  may  sun  upon  cause  of  action  arising  before 

his  term 1926,  1928 

action  against   overseers  of  poor  on  cause  arising  before  their 

term 1927.  1928 

action  by  state  for  public  funds  excepted  from  jurisdiction  of  

justice's  court 2883 

commissioners  of  streets  to  seize  straying  animals 3084 

Ciosts  when  action  brought  ^y  state  for  benefit  of  village 3248 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation    law 3388 

execution  against  wages  of  employees 1391 

]ff»5 
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w. 

no  a{)peal  to  court  of  appeals  from  judgment  of  affirmance  in 

action  to  recover 191 

earnings  within  sixty  days  cannot  be  reached  by  judgment  cred- 
itor's action 1879 

judgment  for,  enforceable  against  wages,  trust  income,  etc....   1391 

WallB. 

action  for  damages  for  encroaching  wall  to  be  brought  within 

^  two  years 1499 

ejectment  for  encroaching  wall  to  be  brought  within  one  year . .  1490 

satisfaction   of  damages  for  encroachment  transfers  title 1499 

easement  for  encroaching  wall   created  by  lapse  of  two  years 

without  action 1490 


disability  of  aliens  during,  excepted  from  statute  of  limitations.  40i 

Waste. 

damages  on  vacating  injunction  against  ejectment  or  dower,  in- 
clude    617 

issues  of  fact  in  action  for,  are  triable  by  jury 968 

action  for,  triable  in  county  where  property  situated 982 

order  restraining  waste  during  period  ot<  redemption  from  sale 

on  execution 1442 

of  property  sold  on  execution;  motion. to  ounish  for  contempt.  1443 

commitment  for  contempt 1444 

discharge  on  undertaking   1445 

prevention  of,  by  defendant  pending  action  affecting  real  prop- 
erty    IftSl 

against  whom  action  for,  lies ,.....% Iffll 

heir,  devisee  or  grantor  of  reversion  may  maintain 1652 

may  be  maintained  by  or  against  infant  inTiis  own  name 16S6 

ward  may  maintain  action  for,  against  guardian.. 165.1 

action  for.  by  grantee  of  realty  sold  under  execution 10.^ 

judgment  for  treble  damages ,• 1655 

forfeiture  of  life  estate  or  unexpired  term  for  malicious 165."* 

against  co-tenant ^^^5^ 

partition  of  property  in  action  against  co-tenant 16-^5 

mterlocutory  judgment  for  partition   ; 16:>7 

partition:  reference,  etc.,  to  ascertain  Hchts  and  interests 16fiT 

necessary  parties  to  be  brought  in 1657 

deduction  of  damages  from  defendant's  share ICTiS 

view  by  court  or  jury 1659 

Wayne   County. 

allowance  to  grand  and  trial  jurors 3314 

-Vl'eather. 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence   .    .  • ^^^"^ 

evidence    of   weather  conditions • •' l»61i 

fTestclieater    Coniity. 

notes  of  issue  and  notices  of  trial  in. 977 

calendars  in 9i  • 

compensation  of  court  crter •  • *.^   ' 

^/                      fees  of  constables  and  denuty  sheriffs  for  attending  court 3312 

^^                        allowance  to  grand  and  trial  jurors 3314 

WlAo-vr. 

dower  rights,  sec  "  Dower."  ^^^ 

right  to   letters  of  administration 2660 

distributive  share :  •/  •  V  *  V S?2 

exemption  for,  from  nropertv  of  deceased  husband . . . : 2713 
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Wills. 

I.  lit  GBNBSAL. 

tettaxnentary  guardians,  lee  **  Guaidiahi.'* 

trustees,  sec  **  Trustees/' 
letters^  testamentary  on,  see  '*  Lbtteks  TESTAMiNTAaTf  *• 
administration  with  the  will  annexed,  see  "  LsTTSRa  or  Ab> 

ministration/' 

term  defined   in   surrogate's  practice ••••• 2514 

••  intestate  "  defined 2514 

testamentary    disposition   of   personalty    governed    by   law   of 

rcsidcnee 2694 

of  realty  governed  by  law  of  state 2694 

action  by  child  born  after  will  or  by  witness  to  will  to  recover 

share  of  property 1868 

to  determine  validity  of  will  of  real  property 1866 

construction  may  be  determined  by  judgment  in  action  to  es- 
tablish  /. 1862 

preference  of  actions  relating  to 701 

validity  and  construction  of  provisions  may  be  put  in  issue  on 

probate 2624 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action  to  construe .' 3869 

exercise  of  power  of  sale  by  executors  qualifying  is  valid. ...  IPR'*' 

provisions  to  be  executed  by  administrator  c.  t.  a, 2613 

debt  not  discharged  by  naming  debfor  as  executor 2714 

discharge   or  bequest  of   demand   against   executor   not   valid 

against  creditors • 2714 

additional  allowance  to  plaintiff  in  action  to  procure  adjudi-  • 

cation  upon 3252,  T'^'  • 

computation H262 

purchaser    from    heir    protected    unless    will    probated    within 

four    years    2G88 

action  against  purchaser  from  heir  when  devisee  in   unproved 

will    is    under    disability    2628 

property  of  infant  or  incompetent  not  to  be  sold  contrary  to 

provisions    of     2S57 

copy  of  will  of  non-resident  to  be  transmitted  to  secretary  of 

state 2503 

removal,  for  probate  in  foreign  country    2t$20,  2635 

II.  Actions  to  establish. 

"next  of  kin"   defined 1870 

provisions  apply  to  will  made  before  enactment 18<i7 

when   ?ause  of  action  accrues 382 

limitation  of  action 3^2 

when   action   may   be    brought 1 861 

action  to  establish  lost  will 1861 

judgment  that  will   be  established 1862 

construction  of  will   established  by  judgment 1862 

judgment  to  direct  transmission  of  copy  to  surrogate  and  is- 
suance of  letters ; 1863 

surrogate  to  record  will  and  issue  letters 1864 

evidence  required  to  establish  lost  or  destroyed  will 18*1.1 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action • 1868 

in.  Probate, 

1.  Jurisdiction,  etc. 

jurisdiction  of  siirrogate 2472 

exclusive   jurisdiction    of    surrogate's   court   to*  admit   to 

probate ^ ;  •  2476    . 

validity    and    construction    of    provisions   may  be    put   in 

issue.^ 2624 

what  wills  may  hv  nrovM 2611 

who    may    prononn'l    will ._ ?*^14 

change  of  residence  t'*.*  ♦.  affrct  validity 2611 
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III.  Pkobate  —  ContinticA. 
2.  Citation, 

to  whom  citttion  iiiae... ••••••••••••••••••  Stiff 

contents  of  citation ..•••••••••••••••••••  2616 

citation  on  probate  of  nuncupative  will.. ••• •  2616 

when  public  administrator  to  be  cited «....  2616 

when  attorney-general  to   be  cited 2616 

persons  not  cited  may  appear. ..•••..•  2617 

notice  of  contest  to  be  given  to  beneficiaries 2617 

S.  Proof  of  execution^ 

cannot  be  referred .^ ■•  2S46 

clerk  of  surrogate's  court  may  take  examination  of  wit- 
nesses in  uncontested  probate   ....•••....  2510 

beneficial  interest  does  not  excuse  witness  from  testifying 

as  to  execution •...« ••.••••..•.......  2544 

competency  and  admissibility  of  testimony  of  physician. .     838 

of  attorney  who  is  subscribing  witness 8.^ 

two  subscribing  witnesses  may  be  eocamined 2618 

examination  of  witnesses. 2618 

eurrogate  may  order  testimony  of  infirm  subscribing  wit- 
ness to  be  taken  before  surrogate  of  another  county. .  2540 
nuncupative  will  to  be  proved  by  at  least  two  witnesses.  2618 
notice  by  contestant  requiring  examination  of  witnesses. .  2818 
absent  and  incapacitated  witnesses  to  be  accounted  for . . .  2619 

deposition  of  infirm  witness  to  be  tal^en 2619 

proof  of  handwriting  of  testator  and  deceased  witnesses. .  2620 
commission  to  take  testimony  of  absent  subscribing  wit- 
ness. . 2620 

proof  of  lost  or  destroyed  will 2621 

not  allowed  unless  surrogate  satisfied  of  genuineness 2623 

surrogate  may  require  additional  proofs 2622 

when  will  sufficiently  proved 2623 

4»  Jnry  trial  in  New  York  county. 

transfer   of  proceedings   to   supreme   court    for    trial   by 

jury 2547 

▼erdirt  of  jury  reviewable  only  by  motion  for  new  trial.  2547 

grounds   for  new   trial 2547 

appeal  to  appellate  division 2547 

appeal  to  be  heard  on  case  containing  evidence. 2547 

when  verdict  final  and  conclusive 2547 

verdict  to  be  certified  to  surrogate's  court 2547 

costs 2547 

5.  Decree;  costs. 

decree    admitting    to    state    whether    contested   or   uncon- 
tested     2623 

decisii^n  and   decree  of  surrogate 26'Jo 

how    far    conclusive • 26l.'o 

certificate  of  probate  to  be  annexed  to  will. 2629 

hdmissible   in   evidence  after  probate 2629 

probated  wills  of  real  property  may  be  recorded  as  deeds.  2633 

will  to   be   returned   after    orobate 2639 

removal,  for  probate  in   foreign  country 2620.  2H3.1 

when  letters  testamentary  to  issue   "V?^ 

decree  admitting,  must  revoke  letters  previously  granted.   26S4 
provisions   do   not   vary   decree   for   probate  made   b?fore 

enactment • 2646 

suspension  of,  by  appeal   from  decree  admitting _. .  25.S2 

powers   of  executors   pending  appeal   from  decree  admit- 
ting  to   probate 2582 

jury  trial  on  reversal  on  appeal    258^ 
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'WillM  —  Continued. 

III.  Probate  —  Confinued. 

5.  Decree;  ca*fj  —  Continued. 

stenographer's    minutes    for   contestant   mfty  be  charged 

upon    estate    • •••..  2568 

unsuccessful  contestant  not  entitled   to  costs  out  of  es- 
tate    •....  2558 

I 

IV.  Revocation  of  probate. 

cannot  be  referred    •••• •  2546 

to  be  noted  in  margin  of  record 2499 

decree   revoking,    must   also   revoke   letters • 2684 

not  stayed  by  appeal • 2583 

Action  to  determine  validity  of  probate. 

who   may    sue 2653a 

to   be  brought   in   supreme  court  in  county  where  will 

probated    2653a 

must  be  brought  within  two  years 2653a 

necessary    parties    26.>3a 

'        surrogate  to  transmit  papers  to  supreme  court........   2653a 

issue  confined   to   validity  of   will 2653a 

triable    by    jury 2653a 

testimony    of    deceased,    etc.»    witnesses   on    probate    ad- 
missible       2653a 

order    of    proof     2653a 

decree    admitting    to    probate    prima   facie    evidence    of 

validity   2653a 

judgment   sustaining  will   to   enjoin  other  actions 2653a 

judgment  to  be  certified  to  surrogate's  court 2653a 

V.    FOKEIGN     WILLS. 

what  law   governs   testamentary  disposition   of  property. . . .  2694 

recording  exemplified  copy  of 2695 

will   proved  in  other  states  or  countries 2703 

authentication    of,    for    record 2704 

probate   of   foreign   wills  in   this  state 2705 

VI.  Records;  admissibility  as  evidjsncjo. 

of  real  property  may  be  recorded  as  deeds  after  probate....  2633' 
executor,  etc.,  must  cause  will  of  real  property  to  be  recorded 

in    each    county    where    realty    situated 2633 

to   be    indexed    when    recorded   as   deed 2(i34 

fees  of  clerk  or  register  for  recording  as  deeds 26.S4 

recording  wills  proved  elsewhere  within  state 26.':o 

acknowledgment  of  will  does  not  render  it  admissible  in  evi- 
dence   9.'?T 

admissible   in   evidence   after   probate 20*Ji) 

admissibility   in  evidence  of  record  of  wills  proved  prior  to 

1785  ... 2031 

admissibility   in    evidence   of   records   of   wills   proved   more 

than   thirty  years 2632 


I.  Attendance;    examination;    prtvilece.       See,    also    "Sub- 
poena." 

power  to  administer  oaths 7 

examination   to  ascertain  capacity  to   take  oath 850 
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Wltnessea  —  Continued. 

I.  Attendance;   Examination;  Privilbgb  —  Continiied. 

may  be  subpoenaed  to  attend  before  referee. > 1D17 

power  of  referee  to  compel  attendance  by  attachment 1018 

habeas  corpus  to  bring  up  prisoner  to  testify,   see  "  Habeas 

COBPDS." 

requiring   attendance    before   arbitrators 2370 

production  of*  books  can  be  compelled  only  by  order  or  sub- 

pcena  duces  tecum 8$7 

surrogate  may  take  testimony  of  infirm  witness  out  of  court..  2539 
surrogate  may  order  testimony  of  infirm  subscribing  witness 

to  be  taken  before  surrogate  of  another  county 2540 

order  of  reference  by  surrogate  to  take  testimony  of  infirm 

witnes?   in   another   county 2541 

attendance  and  examination  before  sheriff's  jury 108 

must  answer,  though  answer  admits  civil  liability 837 

cannot   refuse    to    answer    incriminating    question    in    action 

against  corporation   for   usurping  franchise 1955 

answer  not  excused  in  supplementary  proceedings  as  tending 

to  convict   of    fraud 2460 

privileged  communications  between  husband  and  wife w..     831 

confessions   to   clergymen ^3 

to  attorneys  and  their  employees 8S5 

professional  information  by  physicians  and  nurses 834 

physician  may  testify  when  validity  of  will  in  question.     83« 

physician   attending  iniured  parly  in  hospital 8:*: 

attorney  who  witnessed  will  may  testify 8J»* 

waiver  of   privilege ggg 

testimony  of  Hospital  physician  to  be  taken  by' deposition !!  I !     S« 

order  for  suhptena  for  hospital  physician   , gjg 

service  of  subpcena  on  hospital  physician ....!!!!!!!     834 


n^ 


II.  Competency;  credibility. 

not   excluded   for   interest g28 

beneficial  interest  in  will  docs  not  disqualify  testimony  as'  to 
execution ' 2544 

Earties  not  excluded i ..!!!!!!!!!!!!!!!! !     828 
usband  or  wife  of  party  not  excluded !!'.!'.!'.!'.!!!!!     828 

testimony  at  former  trial  of  party  or  witness  since  deceased 

admissible gjg 

aince  insane  admissible !!IJ!JJI    830 

on  probate  of  witness  since  deceased,   etc.,  adndssi'ble 

on  application  to  revoke  probate 2651 

on  probate  of  witness,  admissible  in  action  to  revoke 

probate 2627 

party  cannot  testify  to  personal  transaction  with  decedent...     >J"^ 

m  proceedinqr  for  delivery  of  property  of  decedetit '>7r}n 

competency  of  hushand  or  wife  in  action  for  divorce '831 

of  plaintiff's  wife  in  action  for  criminal  conversation!!     831 

not  excluded  for  conviction  for  crime   fi^2 

conviction  for  crime  may  be  used  to  impeach  credibility! ! ! !       S^ 

admission  by  member  of  coq^oration   ..!!**     S9 

testimony   of   party   adduced   for   adverse   party  may  be   re-' 

butted ' g^g 

testimony  of  surveyor  and  proof  of  standard  of  measurement  841a 
111.   Delinquent  and  aEcusANT   witnesses. 

refusal  to  be  sworn  or  to  answer  is  contempt 8 

to   attend   ami   testify,    a   contempt !!!!!'!!!        14 

preventing  attendance   of,   a  contempt ! ! ! 14 

commitment    for   rcfu«^al   to  be   examined   or  to  answer!!!!'      8r»6 
punishment    of    recalcitrant    witness    on    deposition    for    use 

without    the    state 9j5 

power  of  referee  to   punish   for   contempt!!!!!!!'!!!!!!!!'"    loig 
warrant   of    \.    Y    city  court   to   apprehend   witness  may  be 

executed    in    adjoining   counties , 33^ 
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INDBX. 

WitnesBen  »  Contlmned* 

IV.  Peivilegb  from  aksest. 

when  privilege  exists. 800 

discharc^  from  arrest  in  violation  of  privilege.. 861 

what  judges  may  discharge  witnesses  unlawfully  arrested....  862 

arrest  in  violation  of  privilege  is  void 863 

is  a   contempt 863 

damages  for  unlawful  arrest  863 

liability  of  sheriff  for  unlawful  arrest 864 

V.  F«M. 

generally 3318 

on  deposition  to  be  used  an  another  state 8319 

in  justice's  court 3327 

party  testifying  not  entitled  to  witness  fees 3288 

attorney  testifying  for  client  not  entitled  to  witness  fees....  3288 

in  surrogate's  court  same  as  in  supreme  court. 2566 

payment  of  fees  for  attendance  before  sheriff's  jury. 109 

not  to  be  taxed  in  court  of  claims 274 

VI.   In    JU8TXCBS*    COURTS. 

when  subpoena  may  issue 2969 

attachment  against  defaulting  witness. •  2971 

adjournment  on  issuing  attachment  for  witness 2967,  2968 

execution  of  attachment 2972 

in  adjoining  county 2973 

who  liable  for  fees  on  attachment , 2972 

fine  for  refusal  to  attend  or  testify ^ 2974 

imposition  of  fine •• 2975 

minute  of  conviction  of  delinquent  witness. 2976 

execution  for  fine 2977 

application  of  fines 2978 

delinquent  witness  liable  in  damages. 2979 

oath.  .  3000 

commitment  for  refusal  to  be  sworn • 3001 

contents  of  warrant  of  commitment 3002 

imprisonment  of  recusant  witness 3002 

determination  of  competency 300K 

fees : 3327 

Woatan. 

not  to  be  arrested,  except,  etc 553 

exempt  from  arrest  in  justice's  court 2894 

have  same  exemption  from  execution  as  householder 1392 

when  execution  against  person  may  issue 1488 

special  damages  need  not  be  alleged  or  proved  when  unchastity 

imputed 1906 

damages  for  slander  are  separate  property  of  married  woman. .  1906 

enforcement  of  judgment  for  wages  in  N.  Y.  city  court 8167 

in  Brooklyn  justice's  court 3131 

in  New  York  municipal   courts 3221 

costs  in  action  for  wages  in  New  York  municipal  court 3222 

in  Brooklyn  justice's  court 3131 

Wvita. 

See   "CsRTZoRAKx;*'    "Habeas   Corpus; "   "Makdamus;" 
*•  Prohibition." 

must  be  in  name  of  people • 8S 

in  English   language    22 

tested  in  name  of  judge 23 

when  returnable 21 

muBt  be  filed  with  return  thereto 28 

subscribed  or  indorsed  with  name  of  officer  or  attorney.  24 

void  for  lack  of  seal  or  error  in  teste,  unless,  etc.. 81 


not  avoided  by  failure  or  adjournment  of  court. •• 44 

•Ute  writs  enumerated 1901 

to  be  under  seal  of  court 1982 

at  instance  of  people  on  application  of  attorney-general  or 

district  attorney 1903 

allowance  on   application   of  attorney-general   or  dtstrict 

attorney  to  be  indorsed. 1968 

when  issued  on  application  of  individual,  must  state  re- 
lator  1901 

parties  may  appear  by  attorney 1966 

return  to  be  under  hand  of  defendant 1995 

attorney  of  relator  deemed  attorney  for  people. 1995 

allowance  to  be  indorsed  and  signed 1997 

final  determination  under,  is  by  final  order 1997 

amendment  of 1997 

motions  and  intermediate  orders  on JWI 

when  to  be  made  retKmable 19^ 

to  be  served  in  same  manner  as  summons 1999 

non-payment  of  costs  awarded  by  final  order  punishable 

as  contempt 2007 

cd  quod  damnum  to  be  known  as  writ  of  assessment  of  dam- 
ages.    1901,2103 

certiorari  may  be  known  as  writ  of  review 19^ 

writs  abolished,  ntf  extta  548 

injunction • 602 

error  in   civil  actions 1293 

Jcir€  facta*. 1983 

quo  warirautc ••.. « 1963 

discharge V^ 

consultation.  •  *  «  •• •.••.•••••.•••••.«•••• 2100 

Wyomlnff  County. 

allowance  to  grand  and  trial  jurors 3S14 

T. 

ToBkera,  Cflty  Covrt  of. 

is  a  court  of  record. ••.. •••••...•        3 

jurisdiction  of  summary  proceedings  to  dispossess 2234 

in   civil  actions 3203,  3^ 

summons  may  be  served  within  Westchester  county ...,.,  320R 

spplication  of  provisions  of  code   • 21206 

section  8301  relative  to  clerk's  fees  not  applicable ._. . .  3802 

•on-resident  may  be  required  to  gtve  security  for  costs....  82^-3270 
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THE  MUNICIPAL  COURT  ACT 

OP  THE 

CITY  OF  NEW  YORK. 

[L.  1002,  Chap.  680,  as  amended.] 

I 

AN  ACT  in  relation  to  the  municipal  court  of  the  city  of 
New  York,  its  officers  and  marshals. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Title         I.  Jnrisdictlon  and  general  powers.    (H  1-20.) 
TI.  Actions;  summons;  parties.    (f{  26^4(3.) 

III.  ProTlsionol    remedies.    Action    to    foreclose    a   lien   on   a   cbatteL 
(IS  56-142.) 
Article      I.  Order  of  nrrcst.    (}{  55-70.) 
II.  Attachment.    (W  73-02.) 

III.  Replevin.    (§«  95-131.) 

IV.  Action  to  foreclose  a  Hen  on  a  chattel,    (ff  137-142.^ 
IT.  Pleadings.    (S§   146-147.) 

V.  Proceedings   between  Joinder  of  Issue  and   trial.    (|f  103-226.) 
Artlclo    I.  Adjournments.    Subpoenas.     Attendance    of    wltnessei 
m  193-2fX>.) 
II.  Commissions  and  depositions.    (If  205-2a6.) 
VI.  Trial;  trial  Jurors.    (fS  230-248.) 
VII.  Judgment   and  execution,     m  248-277.) 
Article    I.  Judgments.    ($§  248-256.) 
11.  Execution.    (§S  2G0-277.) 
VIII.  Clerks   and  officers.    (M  282-306.) 

Article    I.  Clerks  and  officers.    (H  282-289.) 
II.  Marshalfi.    (|§  203-306.) 
IX.  Appeals.    (H  310-327.) 
X.  Costs  and  fees.    (§§  330-366.) 
XI.  Definitions;   effect  of  act;    laws  repealed,    (f |  30(MI6ti) 

TITLE  I. 
Jurisdiction  and  g^eneral  powenk 

See.  1.  Jarfscllctlon. 

2.  Nu  JiirlHdictlon  In  certain  cases. 

3.  Removal. 

4.  Coutcmi.t  of  court;   criminal. 

5.  Punishment. 

6.  In  view  of  court. 

7.  Preceding  three  sections  limited. 
H.  C'UUtempts  punishable  civilly. 

8a.  In  view  of  court;  how  punished. 

8b.  In  other  cases,  order  to  show  cause. 

8c.  Return  of  order   to  show  cause;    fine  or  imprisonment;  warrant  of 

commitment. 
8d.  Actual  loss  or  Injury;  payment  of  fine. 
8c,  Omission    to  perfnrni   duly   In   jxiwer   of   offender;   fine  or  imprison- 

mont  for;  warrant  of  commitment. 
8f.   Whrn    offender  discharged  from  imprisonment. 
8g.  Misconduct;  when  punishable. 
9.     Process;  whertt  service  may  be  made. 

10.  Justice  to  administer  oaths. 

11.  Board   of  Justices. 

12.  Board  to  make  rules. 

13.  Parts  of  court;  how  held. 

14.  Concurrence  of  majority. 

15.  Actions  may  be  continued  before  another  Justice. 

16.  Death  or  removal  of  Justice  not  to  Impair  proceedings,  et  tetem. 

17.  Courts;  where  held. 

18.  Seals. 

19.  Access  to  court-houses. 

80.    Code;  rules  of  supreme  court  applicable;  when. 
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MUNICIPAL  COURT  ACT. 

I  1.  (Am'dy  1IMM»  IWtHf  1»10.]     JariadletloH. 

Except  as  pruTided  in  the  next  section  the  municipal  court  of 
ttie  city  ot'  ANew  lork  lias  jurisdiction  in  the  following  ciTil 
actions  and  proceedings: 

1.  An  action  to  recover  damages  upon  or  for  breach  of  con- 
tract, express  or  implied,  other  than  a  promise  to  marry,  where 
the  sum  claimed  does  not  exceed  five  hundred  dolliirs,  exclusive 
of  interest  and  costs. 

2.  An  action  upon  a  bond  conditioned  for  the  payment  of  mon^y 
where  the  sum  claimed  to  be  due  docs  not  exceed  five  hundred 
dollars,  exclusive  of  interest  and  costs,  the  judgment  t">  ho 
rendered  for  the  sum  actually  due.  Where  the  sum  secured  by 
the  bond  is  to  be  paid  in  installments,  an  action  may  be  br<»njrht 
for  each  installment  as  it  becomes  due. 

3.  An  action  upon  a  surety  bond  or  undertaking  taken  in  any 
court  where  the  amount  cbiimed  in  the  summons  does  not  oxc'chnI 
the  sum  of  five  hundred  dollars,  exclusive  of  interest  and  costs. 

4.  An  action  in  behalf  of  the  people  of  the  state  or  of  the  <ny 
of  New  York,  brought  by  the  direction  of  a  commissioner  of  pulil  c 
charities  or  an  overseer  of  the  poor  upon  a  bastardy  or  abandon- 
ment bond  in  a  case  where  it  is  prescribed  by  hiw  that  such  an 
action  can  be  maintained. 

5.  An  action  upon  the  bond  of  a  marshal  of  the  city  of  New 
York,  as  prescribed  in  this  act. 

6.  An  action  upon  a.  judgment  rendered  in  any  court  not  being 
a  court  of  record. 

7.  An  action  f(>r  a  fine  or  penalty  not  exceeding  five  hundrt^i 
dollars,  including  an  action  to  recover  a  penalty  given  by  thi* 
charter  of  the  <'ity  of  New  York  or  any  by-law  or  ordinanc** 
thereof  or  by  any  statute  of  the  state. 

8.  An  action  to  recover  damages  for  an  escape  from  the  j.iil 
liberties  of  any  county  within  the  city  of  New  York,  wh€»re  the 
sum  claimed  does  not  exceed  five  hundred  dollars  and  costs. 

9.  An  action  to  recover  one  or  more  chattels  with  or  with<»ut 
damages  for  the  taking,  withholding  or  detention  thereof,  when* 
the  value  of  the  chattel  or  of  all  the  chattels  as  stated  in  thf 
aliidavit^inade  on  the  part  of  the  plaintiff  does  not  exceed  five 
hundred  dciUars. 

10.  An  action  to  foreclose  a  lien  upon  a  chattel  for  a  sum  of 
money,  in  any  case  where  such  a  lien  exists  at  the  commenc\»- 
incnt  of  the  action  and  where  the  amount  of  the  lien  dot.^s  not 
exceed  five  hundred  dollars,  exclusive  of  interest  and  costs. 

11.  An  artion  to  enforce  a  mechanic's  lien  on  real  property  in 
which  the  court  shall  have  power  to  render  judgment  for  the  sum 
due,  with  interest  thereon  from  the  date  of  the  filing  of  the  lien, 
costs  of  the  action  and  all  prospective  fees,  and  to  declare  tiie 
amount  a  valid  lieu  against  the  interest  of  the  defendant  in  the 
property  described  in  the  complaint,  at  the  time  of  the  filing 
of  tiie  lien,  whi'rc  the  amount  does  not  exceed  five  hundred  dol- 
lars, exclusive  of  interest  and  costs,  but  said  court  cannot  render 
judgment  for  the  foreclosure  and  sale  of  the  property. 

lli.  A  Kunmijiry  procj^'ding  under  title  two  of  chapter  seveuleeii 
of  the  code  of  civil  procedure  to  recover  possession  of  real  prop- 
erty which,  or  a  porti<>n  of  which,  is  situated  within  the  dis-^ 
trict  wherein  the  api>licjitif>n  for  such  recovery  is  made.  Such* 
proceeding  may  be  tried  with  or  without  a  jury,  which  may  be 
demanded  Yty  any  i)arty  ilien-to.  The  court  in  either  case  has 
power  upon  applicitinn,  t«)  nll«iw  the  petition  or  answer  to  be 
jirnemlcd,  jit  any  tiin**,  if  substantial  ju8ti(!e  will  be  promoted 
thereby  and  the  rights  of  the  parties  have  not  been  impaired  by 
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IITJOTCIPAL  COURT  AOT. 

reason  of  the  defective  pleading,  to  direct  or  set  aside  a  yerdict. 
and   to  i^rant  or  deny  a  motion  for  a  new  trial,  and  an  appeal 
may  bo  taken  therefrom.     It  shall  not  be  necessary  for  the  court  ^ 
tt>   Higu   the  warrant,  but  it  shall  be  signed  by   the  clerk  in  the ' 
same    manner   in    which    he   now    issues    executions   on    money 
judgments. 

13.  An  action  for  damages  for  fraud  orwdeceit  where  the  dam- 
ages   claimed  do  not  exceed   five  huudreok  dollars. 

14.  An  action  to  recover  damages  for  a  personal  injury,  or  for 
loss  of  services  or  for  medical  or  other  necessary  expenses'  occa- 
sioned thereby,  or  an  injury  to  property,  where  the  sum  claimed 
does  not  exceed  five  hundred  dollars,  and  costs,  excepting  how- 
ever, actions  to  recover  damages  for  an  assault,  battery,  ma- 
licious prosecution,  false  imprisonment,  libel,  slander,  criminal 
conversation,  seduction,  or  loss  of  society  of  husband  or  wife, 

15.  To  issue  or  vacate  a  requisition  to  replevy,  a  warrant  of 
attachment,  or  an  order  of  arrest;  or  grant  or  vacate  a  stay  of 
execution,  or  of  proceedings,  within  the  limitations  provided  la 
this   act.      But  such   stay   shall   not   exceed   five   days. 

16.  To  render  judgment  in  an  action  or  make  a  final  order  in 
summary  proceedings  upon  confession  or  upon  the  consent  of 
both    parties. 

17.  Other  civil  actions  or  proceedings  of  which  district  courts 
in  the  city  of  New  York,  or  justices  of  the  peace  had  jurisdiction 
on  the  thirty-first  day  of  December,  eighteen  hundred  and  ninety- 
tfeven,  except  such  as  shall  be  expressly  excluded  by  this  act. 

18.  The  jurisdiction  extends  to  actions  against  the  city  of  New 
York,  domestic  corporation,  or  a  foreign  corporation  having  an 

-  oWce  in  the  city  of  New  York,  an  administrator  or  executor  as 
such,  where  the  amount  claimed  does  not  exceed  five  hundred 
dollars,  exclusive  of  interest  and  costs. 

19.  in  an  action  or  a   summary  proceeding,   to  direct  or   set 

aside  a  verdict,  vacate,   amend  or  modify   a   judgment  or  final 

order,  rendered,  or  made  on  consent,  confession,  inquest  or  trial, 

grant  a  new  trial,  open  a  default,  or  in  a  proper  case  grant  a 

new  trial  on  the  ground  of  fraud  or  newly  discovered  evidence. 

L,   1882,   rh.   410,    S   1285:   L.    1901,   ch.   4*6,    |   1304:   L.    1905.   ch.   513;   L. 
1908,   ch.   49o;    L.    1910,   cb.   638.     In  effect  Sept.    1,    1910. 

f  2.  No  Jarlfidictlon  ta  oertain  easeii. 

The  said  municipal  court  cannot  take  cognizance  of  any  civil 
actions  in  either  of  the  following  cases: 

1.  Where  the  title  to  real  property  comes  in  question  as  pre- 
Bcribed  in  title  four  of  thi»  act.  But  in  an  action  brought  in 
said  court,  the  surety  upon  the  defendants  undertaking  is  liable 
in  the  case  specified  in  section  one  hundred  and  eighty  of  this 
act,  to  any  amount  for  which  judgment  might  have  been  ren- 
dered by  said  court  if  the  answer  and  undertaking  had  not  been 
delivered. 

2.  Said  court  shall  not  have  any  equity  jurisdiction,  except 
however  that  this  subdivision  shall  not  be  so  construed  as  to 
prevent  a  person  to  or  against  whom  a  precept  is  issued  as  pro- 
vided in  title  two  of  chapter  seventeen  of  the  code  of  civil  pro- 
cedure, from  setting  up  an  equitable  defence  in  summary 
proceedings. 

L.  1901.  ch.  466,  %  1365. 

I  3.  [Repealed  by  U  1904,  ch.  598;  L.  1907,  ch.  267.1 

An  iDefTectual  attempt  to  rep'^al  this  spctiou  was  made  by  t*.  19<M,  cb.  r4)8. 
The  repeal  of  auch  section  shall  not  affeft  the  vrosecutlon  of  any  a'-r!ni> 
heretofore  removed  from  any  rotiniefpai  court  of  the  city  of  New  York  pur" 
luant  to  the  provlalons  of  such  section. 
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MUNICIPAL,  COURT  ACT. 

I  4*  Contempt  of  court)  crlvtln«l. 

The  said  court  has  power  to  punish  for  a  criminal  contempt,  a 
.person  guilty  of  either  of  the  following  acts  and  no  others: 

1.  Disorderly,  contemptuous  or  iusolent  behavior,  committed 
during  its  sitting,  in  its  immediate  view  and  presence,  and 
directly  tending  to  interrupt  its  proceedings,  or  to  impair  the 
respect  due  to  its  authority. 

2.  Breach  of  the  rface,  noise  or  other  disturbance  directly 
tending  to  interrupt  Its  proceedings. 

3.  Wilful  disobedience  to  its  lawful  mandates. 

4.  Resistance  wilfully  oflFered  to  its  lawful  mandates. 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  wit* 
ness,  or  after  being  sworn,  to  answer  any  legal  and  proi>er  in- 
terrogatory. 

6.  Publication  of  a  false  or  grossly  inaccurate  report  of  its 
proceedings.  But  a  court  cannot  punish  as  a  contempt,  the  pub- 
lication of  a  true,  full  and  fair  report  of  a  trial,  argument, 
decision  or  other  proceeding  thereon. 

O.  0.  P.,  i  S;  U  1882,  cb.  410.  9  1288;  L.  1901,  ch.  466.  |  136A. 


9  6.  Pvnlalmiieiit. 

Punishment  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine,  not  exceeding  two  hundred  and  fifty  dollars,  or  bj 
Imprisonment  not  exceeding  thirty  days,  in  the  jail  of  the  county 
where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court. 
Where  a  person  is  committed  to  jail,  for  the  non-payment  of  such 
a  fine,  be  must  be  discharged  at  the  expiration  of  thirty  days; 
but  where  he  is  also  committed  for  a  definite  time,  the  thirty 
days  must  be  computed  from  the  expiration  of  the  definite  time. 

0.  a  P.,  i  0;  L.  1882,  ch.  410,  {  1268;  h,  1901,  ch.  406.  |  136a 


{  G.  In  view  of  court;  bow  pnnlalied. 

Such  a  contempt,  committed  in  the  immediate  view  and  pres- 
ence of  the  court,  may  be  punished  summarily.  When  not  so 
committed,  the  party  charged  must  be  notified  of  the  accusa- 
tion, and  have  a  reasonable  time  to  make  a  defence,  and  the 
court  may  issue  a  warrant  directed  generally  to  any  marshal 
requiring  him  to  bring  the  offender  before  the  court.  Where  a 
person  is  committed  for  such- a  contempt,  the  particular  circum- 
stance of  his  offence  must  be  set  forth  in  the  mandate  of  com- 
mitment. 

G.  O.  P.,  H  10,  11;  li.  1882,  ch.  410,  f  1288;  L.  1901,  ch.  466,  (  1969. 


9  7.  PrecedlnflT  three  sections  lln&lted. 

Punishment  for  a  contempt,  as  herein  prescribed,  does  not  bar 
an  indictment  for  the  same  offence;  but  where  a  person  who  has 
been  so  punished  is  convicted  on  such  an  indictment^  the  courts 
in  sentancing  him,  must  take  into  consideration  the  preTious 
punishment. 

o.  a  p.^  9  li 
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I  8.  Contempts  piulBbable  cI'Flllr* 

The  court  has  power  to  punish,  by  fine  and  imprisonment,  or 
either,  a  neglect  or  yiolation  of  duty,  or  other  misconduct,  by 
which  a  right  or  remedy  of  a  party  to  a  civil  action  or  special 
proceeding,  pending  in  the  court  may  be  defeated,  impaired, 
impeded,  or  prejudiced,  in  either  of  the  following  cases: 

1.  An  attorney,  counsellor,  clerk,  sheriff,,  marshal^  coroner,  or 
other  person,  in  any  manner  duly  selected  or  appointed  to  per- 
form a  judicial  or  ministerial  service,  for  a  misbehavior  in  his 
office  or  trust,  or  for  a  wilful  neglect  or  violation  of  duty  therein; 
or  for  disobedience  to  a  lawful  mandate  of  the  court,  or  of  a 
judge  thereof,  or  of  an  officer  authorized  to  perform  the  duties 
of  such  a  judge. 

2.  A  party  to  the  action  or  special  proceeding,  for  putting  in 
fictitious  bail  or  a  fictitious  surety,  or  for  any  deceit  or  abuse  of 
a  mandate  or  proceeding  of  the  court. 

3.  A  party  to  the  action  or  special  proceeding,  an  attorney, 
counsellor,  or  other  person,  for  the  non-payment  of  a  sum  of 
money  ordered  or  adjudged  by  the  court  to  be  paid,  in  a  case 
where  by  law  execution  cannot  be  awarded  for  the  collection 
of  such  sum;  or  for  any  other  disobedience  to  a  lawful  mandate 
of  the  court. 

4.  A  person  for  assuming  to  be  an  attorney  or  counsellor,  or 
other  officer  of  the  court,  and  acting  as  such  without  authority; 
for  rescuing  any  property  or  person  in  the  custody  of  an  officer, 
by  virtue  of  a  mandate  of  the  court;  for  unlawfully  detaining 
or  fraudulently  preventing,  or  disabling  from  attenaing  or  tes- 
tifying, a  witness,  or  a  party  to  the  action  or  special  proceed- 
ing, while  going  to,  remaining  at,  or  returning  from,  the  sitting 
where  it  is  noticed  for  trial  or  hearing:  and  for  any  other  unlaw- 
ful interference  with  the  proceedings  therein. 

5.  A  person  subpoenaed  as  a  witness,  for  refusing  or  neglect- 
ing to  obey  the  subpoena,  or  to  attend,  or  to  be  sworn  or  to 
answer  as  witness.  • 

6.  A  person  duly  notified  to  attend  as  a  juror  at  a  term  of 
the  court,  for  improperly  conversing  with  a  party  to  an  action 
or  special  proceeding,  to  be  tried  at  that  term,  or  with  any  other 
person  in  relation  to  the  merits  of  that  action  or  special  pro- 
ceeding; or  for  receiving  a  communication  from  any  other  person, 
in  relation  to  the  merits  of  such  an  action  or  special  proceeding, 
without  immediately  disclosing  the  same  to  the  court. 

7.  In  any  other  case  where  an  attachment  or  any  other  pro- 
ceeding to  punish  for  a  contempt,  has  been  usually  adopted  and 
practiced  in  a  court  of  record,  to  enforce  a  civil  remedy  of  a 
party  to  an  action,  or  special  proceeding  in  that  court,  or  to  pro- 
tect the  right  of  a  party. 

C.  G.  P.,  I  14;  L.  1882,  ch.  410,  |  1288;  L.  1001,  ch.  466,  i  1308. 

S  8-a.  tAddedy  1010.]     In  view  of  court;  hon^  punished. 

In  a  case  specified  in  the  last  section  where  the  offense  is 
committed  in  the  immediate  view  and  presence  of  the  court, 
or  of  the  judge  upon  a  trial  or  hearing,  it  may  be  punished  sum- 
marily by  a  fine  not  exceeding  one  hundred  dollars  or  by  im- 
prisonment not  exceeding  thirty  days  in  the  jail  of  the  county 
where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court* 
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Where  a  person  is  committed  to  jail  for  the  nonpayment  of  such 
a  fine  he  must  be  discharged  at  the  expiration  of  thirty  days, 
but  where  he  is  also  committed  for  a  definite  time,  the  thirty 
days  must  be  computed  from  the  expiration  of  tbe  definite  time. 
The  particular  circumstances  of  the  offense  must  be  set  forth  in 
the  mandate  of  commitment. 
Added,    L.    1010,    ch.    5?9.      In  effect  Jane   20,    1910. 

i  8-b.  [Added,  1910.]    In  otlier  cases )  order  to  ahotr  cause. 

In  any  other  case  specified  in  section  eight,  the  court  must, 
upon  being  satisfied  by  affidavit  of  the  commission  of  the  offense 
and  that  the  right  or  remedy  of  a  party  to  an  action  or  siiecial 
proceeding  pending  in  the  court  or  before  the  judge  may  be 
defeated,  impaired,  impeded  or  prejudiced  thereby,  make  an 
oroer  requiring  the  accused  to  show  cause  before  it  or  him,  at  a 
time  and  place  specified,  why  the  accused  should  not  be  punished 
for  the  alleged  offense.  The  order  to  show  cause  may  be  made 
by  any  judge  authorised  to  grant  an  order  without  notice  in  an 
action  pending  in  the  court,  and  it  must  be  made  returnable  at  a 
term  or  part  of  the  court  at  which  a  contested  motion  may  be 
heard. 
Added,    L.    1910.    ch.    539.      In  effect  Jane   20,    19ia 

i  8-e.  [Added,    lillO.1      Return    of   order   to    aho-vr    cauei 
flne  or  Imprisonment;  irarrant  of    eommltntent* 

Upon  the  return  of  an  order  to  show  cause  the  questions 
which  arise  must  be  determined  as  upon  any  other  motion,  and  if 
the  determination  is  to  the  effect  that  the  accused  has  committed 
the  offense  charged,  and  that  it  was  calculated  to,  or  actually  did, 
defeat,  impair,  impede  or  prejudice  the  rights  or  remedies*  of  a 
party  to  an  action  or  special  proceeding  brought  in  the  court  or 
before  the  judge,  the  court  or  judge  must  make  a  final  order  ac- 
cordingly, and  directing  that  the  accused  be  punished  by  a 
fine  or  imprisonment,  or  both,  as  the  nature  of  the  case  requires, 
A  warrant  of  commitment  must  issue  accordingly. 
Addrti,    1j.    1910.    ch.    n39.     In  effect  June  20,   1910. 


S  K-d.  [Added,  101O.]     Actual  loss  or  Injury,  payment  of 
fine. 

If  an  actual  loss  or  injury  has  been  produced  to  a  party 
to  an  action  or  sijccinl  proceeding,  by  reason  of  the  misconduct 
proved  against  the  offender,  and  the  case  is  not  one  where  it  is 
spetiallv  prescribed  by  law  that  an  action  may  be  maintaine<^  to 
recover  damages  for  the  loss  or  injury,  a  fine,  sufficient  to  in- 
demnify thr  aggrieved  party,  must  be  imposed  upon  the  offender, 
and  collected  and  paid  over  to  the  aggrieTed  party,  under  the  di- 
rection of  the  court,  not  to  exceed  five  hundred  dollars.  The 
payment  and  accejjtance  of  such  a  fine  constitute  a  bar  to  an  a(*- 
tion  by  the  agjrrieved  party  to  recover  damages  for  the  loss  or 
injury.  Where  it  is  not  shown  that  such  an  actual  I'^ss  or  injury 
has  been  produced,  a  fine  must  be  imposed,  not  exceeding  the 
amount  of  the  complainant's  costs  and  expenses,  and  a  sum  not 
exceeding  two  hundred  and  fifty  dollars  in  addition  thereto,  and 
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must  be  collected  and  paid,  in  like  manner.    A  corporation  ma^ 
be  fined  as  prescribed  in  this  section. 
Added,    L.    1910,    cb.    530.     In  effect  June   20,    1010. 

I  8-e.  [Added,  1810.]  Omlaalon  to  perforin  duty  in  ponrer 
off  olfenderi  line  or  impriaonment  forj  -warrant  of  com- 
mitment. 

Wuere  the  misconduct  i)roved  consists  of  an  omission  to  per- 
form an  act  or  dut3',  which  it  is  j'et  in  the  power  of  the  of- 
fender to  perform,  he  shall  be  imprisoned  only  until  he  has  per- 
formed it,  and  paid  the  fine  imposed.  In  such  a  case,  the  order, 
and  the  warrant  of  commitment,  if  one  is  issued,'  must  specify 
the  act  or  duty  to  be  performed,  and  the  sum  to  be  paid.  In 
every  other  case,  where  special  provision  is  not  otherwise  made 
by  law,  the  offender  may  be  imprisoned  for  a  reasouaoie  time, 
not  exceeding  six  months,  and  until  the  fine,  if  any,  is  paid; 
and  the  order,  and  the  warrant  of  commitment,  if  any,  must 
specify  the  amount  of  the  fine,  and  the  duration  of  the  imprison- 
ment. 
Added,    L.    1910,    ch.    530.     In  effect  June   20,    1010b 

I  8-f.  TAddedv  1910.1  "Wlien  offender  dlaeliarffed  from 
imprisonment. 

Where  an  offender,  imprisoned  as  prescribed  in  this  title 
is  unable  to  endure  the  imprisonment,  or  to  pay  the  sum.  or  per- 
form the  act  or  duty,  required  to  be  paid  or  performed,  in 
order  to  entitle  him  to  be  released,  the  court  or  judge  may,  in 
its  or  his  discretion,  and  upon  such  terms  as  justice  requires, 
make  an  order,  directing  him  to  be  discharged  from  the  imprison- 
ment. • 

Added,    L.    1010,    ch.    539.      In  effect  Jnne   20,    1010. 

f  H-ir*  (Addedy   1910.]      Mincondnet)  virlien  pnnislaable. 

Where  a  misconduct  which  is  punishable  by  fine  or  imprison- 
ment as  prescribed  in  this  title  occurs  during  a  month  or  with 
respect  to  a  mandate  returnable  during  a  month,  and  was  not 
punished  during  the  month  in  which  it  occurred,  the  court  or  judge 
thereof  may  inquire  into  and  punish  the  misconduct  as  if  it  had 
occurred  dnring  the  month  in  which  the  order  to  show  cause 
is  made  returnable  and  as  if  it  had  occurred  during  the  month 
in  which  such  motion  is  heard. 

Adde^,    L.    1010,    ch.    530.      In  effect  June   20,    1010. 

I  9.  Procenai  ^rhere   aerTice  may  be  made. 

The  court  shall  have  power  to  send  its  process  and  other  man- 
dates in  an  action  or  special  proceeding  of  which  it  has  juris- 
diction to  any  part  of  the  city  of  New  York  for  service  or  execu- 
tion, and  to  enforce  obedience  thereto,  and  the  power  and  au- 
thority of  said  court  extends  to  the  whole  of  said  city  of  New 
York,  without  limitation,'  except  as  expressly  prescribed  in  this  act. 

I*  1001,  ch.  466,  I  1368. 
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I  10«  Jvatlce  to  adminlBter  oatliay  et  eeter«« 

The  justices  of  said  court  may,  in  the  city  of  New  York,  by 
Tirtue  of  their  ottice,  administer  oaths,  take  depositions  and 
acknowledgments,  and  certify  the  same  in  the  manner  and  with 
like  effect  as  justices  of  courts  of  record. 

L.   1901,  ch.   466.  $   1370. 
I   11.   [Am*d,  10O4,  1907.]    Board  of  Jnntlc^a. 

The  justices  of  said  court  shall  constitute  the  board  of  justi(»ea 
of  the  municipal  court  and  discharge  the  functions  thereof.  They 
may  elect  a  president  fiom  their  own  number  and  at  pleasure 
remove  him  and  elect  a  successor.  All  meetings  of  said  board 
shall  be  public  and  all  proceedings  shall  be  recorded  in  its  books 
of  minutes,  by  its  secretarj'  and  shall  be  preserved.  Such  board 
may  designate  a  clerk  or  deputy  clerk  of  said  court  for  one  of 
said  districts  to  act  as  secretary  of  said  board,  and  from  time  to 
time  substitute  another  and  fix  a  compensation  to  be  paid  for 
such  service,  not  exceeding  the  sum  of  five  hundred  dollars  per 
annum.  Such  board  may  also  designate  an  attendant  of  such 
court  to  act  as  attendant  of  said  board,  and  from  time  to  time 
substitute  another,  and  fix  a  rensonnble  compensation  to  be  paid 
for  such  service.  Such  board  shall  establish  public  rules  relative 
to  its  meetings,  which  as  far  as  possible  shall  be  held  at  regular 
times,  to  the  keeping  and  preservation  of  its  minutes  and  to  the 
public  inspection  of  the  same  under  the  care  of  the  secretary  tt 
reasonable  times. 

L.   191)1.   Ob.   406.   S   1474;   L.    1904,   cb.   735;   L.   1907,  di.  603. 
I   12.   [Am*d,   lOOa,   lfH>7,   1008.]     Board   to   make    rnlea. 

Said  board  of  justices  shall  adopt,  and  may  from  time  to  time 
amend  or  add  to  rules  relating  to  the  following  subjects: 

1.  As  to  the  hours  at  which  court  shall  be  oi)ened  on  each  day, 
and  what  officers  shall  be  in  attendance. 

2.  As  to  the  order  of  business  and  manner  of  its  discbarge. 

3.  As  to  the  manner  in  which  the  clerks,  deputy  clerks,  assist- 
ant clerks,  stenogniiiliers,  interpreters,  attendants  and  employees 
shall  perform  tluMr  duties,  the  manner  of  keeping  records  and 
papers,  the  collection  and  disposition  of  moneys  and  keeping 
accounts  of  the  same. 

4.  As  to  the  maint(>uance  of  order  in  and  about  the  courts  and 
offices  thereof. 

5.  As  to  the  forms  and  practices  in  said  court. 

0.  As  to  a  calendar  in  each  district  of  actions  reserved  gen- 
erally, to  which  actions  may  be  transferred  notwithstanding  the 
provisions  of  section  one  hundred  and  ninety-three  and  one  hun- 
dred and  ninety-four  of  this  act. 

7.  As  to  trial  cjilendars  and  the  transfer  for  trial  from  one 
part  to  another  in  the  same  district  of  .special  proceedings  and 
of  actions  not  necessarily  triflhle  in  a  part  designated  for  jury 
trials  un<h'r  the  mxt  section  of  this  act.  The  said  board  may 
also  provide  fop  tlie  transfer  from  any  part  to  a  jury  trial  part 
in  the  same  district  of  any  special  proceeding  or  any  action  triable 
by  jury. 

8.  As  to  the  reports  to  tlie  comptroller  by  the  clerks  of  the  dis- 
bursement by  them  of  tlie  moneys  paid  to  them  upon  demands 
for  jury  trials  :nul  hs  to  the  payment  to  the  comptroller  of  the 
city  of  New  York  <»f  Miiy  surplus  of  said  moneys  after  the  pay- 
ment  therefrom   of   tl      fees   for   serving  jurors  and   of  juron. 
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Such  rules  shall  be  fiabniitted  to  the  presiding  justices  of  the 
appellate  divisions  of  the  iirst  and  necoud  departments  of  the 
supreme  court,  and  when  approved  by  them  shall  go  into  effect 
and  have  the  force  of  law. 

U  1801.  ch.  40d,  I  1375:  U  10O3.  ch.  2S2;  L.  1904,  ch.  598;  L.  1907.  cb. 
d03;  L.  1908,  cb.  481.  Id  effect  Sept.  1,  1908. 

J   18.   [AmM,  lOOr,  ie08.]    Parts  of  court  |  hoir  held. 

The  board  of  justices  shall  from  time  to  time  establish  parts 
of  said  court  and  shall  assign  justices  to  hold  the  several  parts 
so  established,  but  no  justice  shall,  be  assigned  to  sit  outside  of 
the  borough  for  which  he  was  elected  or  appointed,  excepting 
in  one  of  the  cases  specified  in  section  thirteen  hundred  and 
fifty-five  of  the  Greater  New  York  charter,  as  amended  by 
chapter  six  hundred  and  three  of  the  laws  of  nineteen  hundred 
and  seven.  No  justice  shall  sit  in  any  one  district  for  two  suc- 
cessive monthSj  nor,  in  the  borough  of  Manhattan,  for  more  than 
three  mouths  m  any  one  year,  nor  in  the  boroughs  other  than 
Manhattan  for  more  than  the  minimum  number  of  months  under 
a  system  of  complete  rotation  by  the  justices  within  such  bor- 
oughs respectively.  Of  the  parts  so  established  in  the  boroughs 
of  Manhattan  and  the  Bronx  one  or  more  parts  in  each  district 
shall  be  designated  for  the  trial  by  jury  of  all  actions  triable  in 
that  district  in  which  a  defendant  is  not  under  arrest.  Said 
board  shall  provide  for  the  transfer  of  every  such  action  to  one 
of  the  parts  in  which  it  is  triable  and  shall  prescribe  on  what 
days  jur3'  trials  shall  be  had  in  each  part  so  designated  and  such 
trials  shall  have  a  preference  on  such  day. 

▲m'd  by  L.   1007.  cb.   0U3 ;   L.   1008.  cb.    481  .     In  effect  Sept.   1,   1908. 

I  14.  Concnrreiice  of  majority. 

The  concurrence  of  a  majority  of  all  the  members  of  said  board 
shall  be  necessary  to  adopt  any  resolution  thereof. 

L.  1001,  cb.   466.   I   1376. 

f   16.  Aetioaa  may  be  coatlnved  before  aaotber  Jnatlee. 

The  trial  of  an  action  or  special  proceeding  may  be  continued 
from  day  to  day,  or  from  one  day  to  any  other  day  or  days  until 
the  same  is  finished.  A  special  proceeding  commenced  before  one 
justice  may  be  continued  before  any  other  justice  having  juris- 
diction of  the  subject-matter,  the  same  as  though  it  had  been 
originally  commenced  before  him.  A  transcript  of  any  proceed- 
ings had  before  either  of  said  justices,  or  of  any  paper  filed  with 
the  clerk,  or  of  the  minutes  of  any  testimony  taken  by  or  beff  -? 
said  justice,  certified  by  the  clerk  or  said  justice  to  be  correct, 
shall  be  presumptive  evidence  of  the  facts  therein  contained. 

$  10.  Death  or  removal  of  Jnstlce  not  to  impair  pro- 
eeedlBflrii,  et  cetera. 

No  process,  action,  judgment,  execution  or  proceeding  shall 
abate  or  be  discontinued  by  reason  v.f  the  death,  removal  from 
ofiice,  or  vacancy  in  office  of  any  justice,  but  the  respective  suc- 
cessor in  ofiice  of  the  said  justice  shall  proceed  to  hear,  try, 
determine  and  give  judgment  in  and  upon  the  same,  and  upon 
all  matters  and  things  pending  before  and  undecided  or  not  acted 
upon  or  indorsed  by  their  prcdeci'ssors  in  office,  with  the  same 
powers,  jurisdiction,  and  authority,  jim  their  predecessors  had, 
U  18^7.  cb.  344;  h,   1882,   ch.  410,   i   1390. 
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9  17.   [Am*d,  1007.]      Court)  where  held. 

The  said  court  shall  be  held  in  each  of  the  districts  in  one  or 
more  parts  as  fixed  by  the  board  of  justices,  by  the  justice  or 
justices  aHsif?ned  to  hold  such  parts,  at  the  places  provided  by 
the  commisKioners  of  the  sinking  fund,  and  in  accordance  with 
law,  at  such  hours  in  every  judicial  day  or  so  often  as  the  board 
of  justices  of  the  muuldpal  court  shall  direct,  and  must  con- 
tinue in  session  so  long  as  the  public  interest  requires:  and  it 
shall  be  the  duty  of  the  commissioners  of  the  sinking  fund  to 
provide  a  suitable  place  for  the  holding  of  said  court  in  each 
of  said  districts,  provided  that  more  than  one  place  for  holding 
such  court  may  be  provided  at  any  time  after  this  act  takes 
effect  in  any  district,  if  the  said  board  of  justices  shall  certify 
that  the  public  convenience  requires  such  additional  number  of 
places. 

In  each  of  the  districts  in  the  borough  of  Manhattan  there 
shall  on  every  day  of  the  year  except  only  Saturdays,  Sundays 
and  legal  holidays,  during  each  month  of  the  year  excepting 
July  and  August,  be  open  from  at  least  nine  o'clock  in  the  fore- 
noon to  four  o'clock  in  the  afternoon  at  least  one  part  of  said 
court  with  one  of  the  justices  of  said  court  in  attendance  therein, 
who  shall  hear  and  dispose  of  ex  parte  applications  and  shall 
try  actions  for  wages,  summary  proceedings  and  such  other 
actions  or  proceedings  as  may  be  given  a  preference  by  the 
rules  of  the  board  of  justices,  and  attend  to  such  other  business 
as  may  be  directed  by  such  rules.  During  the  months  of  July 
and  August  such  part  shall  be  in  session  as  aforesaid  in  each 
district  for  at  least  two  days  in  each  week.  Similar  parts  may 
be  establish e<l  by  the  board  of  justices  to  sit  in  the  boroughs  of 
the  Bronx,  Brooklyn,  Queens  and  Richmond,  as  the  business 
of  said  court  may  require. 

L.  1SS2,  ch.  410.  5  12511;  I,.  1901,  ch.  466,  fi  1871.  Am'd  L.  190T,  ch.  O08. 
In    effiH-t  Jan.    1,    1908. 

§  18.  Seals. 

The  said  court  in  each  district  shall  have  official  seals  fur- 
nished at  the  expense  of  the  city,  on  which  shall  be  engraved 
the  arms  of  the  state  of  New  York,  "  Borough  of  Manhattan  " 
for  whatever  the  borough  may  be),  "  First  District "  (or  what- 
ever the  district  may  be),  but  nothing  herein  contained  shall 
authorize   such   court  to  issue  certificates  of  naturalization. 

L.    ]S^2.    oh.   410,   S   1293;   L.   1901,   ch.  466,   8   1372. 
§   11),   Aove^mn    to    conrt-honMeH. 

The  justieos  of  said  court  shall  have  access  and  possession  of 
tlie  cnurt-liousos;  and  it  shall  be  the  duty  of  the  l>oard  of  alder- 
men of  the  city  of  New  York  and  its  several  officers  charged 
with  duties  in  that  behalf  to  supply  and  pajr  for  whatever  may 
be  necessMi-y  for  tlie  transaction  of  the  business  of  said  court, 
and  the  justices  thereof,  and  to  supply  all  proper  aooomnioda- 
tinns,  l)«>oks,  stationery  and  furniture,  and  to  pay  all  salaries, 
compensations  and  expenses  and  disbursements  herein  authorized, 
and  the  board  of  estimate  and  apportionment  shall  annually 
include  in  its  final  estimate  such  sums  as  may  be  necessary  to 
pay  the  same. 
L.   inoi,   ch.   406,   S   ir^so. 

S  20.  Coile,   mlern   of  HQpreme  court  applicable t  Trlieit* 

The   provisions  of  the   code   of  civil   procedure  and   rules  and 

retrulati(Mis  of  the  supreme  court  as  they  may  be  from  time  to 

time,  shall  nnplv  to  the  municipal  court  as  far  as  the  same  can 

he  made  anplienble,  and  are  not  in  conflict  with  the  .provisions  of 

*iet;  in  case  of  such  conflict  this  act  shall  <?ovem, 

01.    ch.    4f*^.    S    1377. 
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TITLE  II. 
ActionB;  sunfmons;  parties. 

See.  26.  In  wbat  district  broivht. 

26.  Actions;  bow  commenced.  ' 

27.  Summons;  requisites. 

28.  Form  of  summons. 

29.  Summons;  corporation  coanscl  may  issae,  et  cetera. 
80.  Service;  alias. 

31.  Metbod  of  serrlce. 

32.  Order  for  service  of  summons,  when  defendant  not  found. 

33.  How  8ucb  service  must  bo  made. 

34.  Papers  to  be  filed;   proof  of  service. 

30.  Defendant  wben  allowed  to  defend. 

36.  Who  may  serve  summons,  et  cetera. 

37.  Return  day. 

38.  Indorsement  upon  summons. 

39.  Indorsement  upon  summons  where  execution  against  tbe  person   may 

issue. 

40.  Parties;  appearance  of. 

41.  Guardian  ad  litem. 

42.  Parties;  who  may  be  Joined. 

43.  Application  of  this  article  to  defendants  Jointly  liable. 

44.  Where  einpluyoe  is  party. 

45.  Who  may  iietitlon  for  leave  to  prosecute  as  a  poor  i>ers«ii. 

46.  Contents  of  pc^tition. 

47.  Order  and  iM>tltion  to  be   filed;  when  counsel  assij^ned. 

48.  WhHii  leave  may  be  annulled. 

49.  When  d«>fendant  may  defend  as  a  poor  person,  et  cetera. 
W).  Defendant's  order. 

51.  lionvp  may  be  annulled  as  in  cases  of  plaintiff. 

52.  Appeal  where  plaintiff  or  defendant   poor  person. 
5.'{.  CoHts  in  favor  of  petitioner. 

i  25.    [Am*a,  1IM)4,   lOpr.l      In  -vrKat  dUtrlct  nUroaffht. 

An  action  or  proceeding  of  which  the  municipal  court  has  juria- 
diction  must  be  brought: 

1.  In  a  district  in  which  either  the  plaintiff  or  defendant  or 
one.  of  the  plaintiffs  or  one  of  the  defendants  resides,  unless  all 
the  plaintiffH  or  all  the  defendants  reside  out  of  the  city  of  New 
York,  in  which  case  tbo  action  or  proceeding  may  be  brought  in 
said  court  in  any  district;  provided,  however,  that  whenever  any 
action  shnll  be  brought  by  the  assignee  of  the  cause  of  action, 
such  action  shall  upon  the  demand  of  a  defendant  made  as  pro- 
vided in  subdivision  four  of  this  section,  be  transferred  to  the 
district  in  which  the  defendant  resides  and  the  court  must  make 
an  order  for  such  transfer,  as  provided  in  subdivision  four  of 
this  section. 

2.  If  the  defendant  be  a  corporation  created  by  law,  in  a  dis- 
trict in  which  the  plaintiff  or  either  of  the  plaintiffs  resides,  or 
in  which  (if  it  be  a  corporation)  it  transacts  its  general  business 
or  keeps  an  office  or  has  an  agency  established  for  the  transac- 
tion of  busiupss  or  is  established  by  law,  except  the  corporation 
of  the  city  of  New  York,  which  may  sue,  or  be  sued  in  any  diij- 
trict,  except  as  provided  for  in  subdivision  five  of  this  section. 

3.  By  plaintiffs  not  residing  in  the  city  of  New  York, .in  the 
district  in  which  the  defendant,  or  one  of  the  defendants  resides, 
and  against  a  defendant  or  defendants,  not  residing  in  said  city, 
in  the  district  in  which  the  plaintiff  or  one  of  the  plaintiffs  re* 
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Bides;  bat  where  all  the  parties  reside  ont  of  said  city,  tne  action 
may  be  brought  in  any  district.  No  person  who  shaU  have  s 
place  in  said  city  for  the  regular  transaction  of  business  shall  be 
deemed  a  non-resident  under  the  proviaions  of  this  act. 

4.  If  the  district  in  which  the  action  or  proceeding  is  brought 
is  not  the  proper  district,  the  action  may,  notwithatandinip,  be 
tried  therein,  unless  the  action  is  transferred  to  the  proper  dis- 
trict before  trial  upon  demand  of  the  defendant  made  upon  or 
before  the  joinder  of  issue  in  writing  or  in  open  court,  followed 
by  the  consent  of  the  plaintiff  given  in  like  manner,  or  the  order 
of  the  court.  The  demand  must  specify  the  district  to  which 
defendant  requires  the  action  to  be  transferred.  The  court  must 
make  such  order  when  the  district  in  which  the  action  or  pro- 
ceeding is  brought  is  not  the  proper  district,  as  specified  in  this 
section  or  the  next  one,  if  such  demand  be  made. 

5.  AH  actions  by  or  on  behalf  of  the  city  of  New  York  to 
recover  a  penalty  or  fine  for  a  violation  of  any  corporation  ordi- 
nance, when  the  amount  of  such  penalty  or  fine  shall  not  exce*^ 
five  hundred  dollars,  must  be  brought  in  the  district  in  which  the 
violation  of  such  ordinance  happened  or  occnn  d.  And  all  ac- 
tions to  rocover  a  penalty  or  fine  for  a  violation  of  any  provision 
of  the  sanitary  code  or  of  any  regulation  of  the  fire  commissioner 
or  of  any  laws  or  ordinances  which  either  the  health  or  tire 
department  is  authorized,  empowered  and  especially  charged  to 
enforce,  where  the  amount  of  such  penalty  or  fine  shall  not  ex- 
ceed five  hundred  dollars,  must  be  brought  in  the  district  in 
which  such  violation  happened  or  occurred. 

6.  An  action  pending  in  said  conrt  may  upon  consent  be  trans- 
ferred by  an  order  by  any  justice  of  said  court  to  a  district  other 
than  that  in  which  it  is  pending. 

L.  1901.  ch.  4fW,  S  IJ^TO.  am'd  by  ch.  93.  L.  1904.  and  by  L.  1904,  cIil  «25- 
L.    19<>7,    ch.    efW.     In   effect  Jan.    1,    1908.  ^ 

5  26*  Action)   how   coiumenced. 

An  action  brought  In  thp  municipal  court  of  the  city  of  New 
York,  must  be  commenced  by  the  service  of  a  suramons,  i)r  .the 
Toluntary  appearance  of  and  joinder  of  issues  by  the  parties. 

L.    18S2.   ch.   410.   «   1296. 

ft  87.  Sammoiisi  reantaUtes. 

The  summons  mn?^  be  addressed  to  the  defendant  by  name,  or 
if  his  nnnie  be  unknown,  by  a  fictitious  name,  and  must  summon 
him  to  appear  before  the  court,  at  the  court-room  thereof,  and  at 
the  time  specifit»d  therein,  to  answer  the  complaint  of  the  plaintifT. 
and  nm^t  state  thp  amount  for  which  the  plaintiff  will  take  judsr- 
ment  if  the  dofendnnt  fail  to  appear  and  answer:  it  must  bo 
IsRued  and  snhscnbtd  by  the  clerk  of  the  court  in  the  distrit^t 
out  of  which  the  same  is  issnod.  or  by  his  assistant  in  the  name 
of  such  clerk,  except  as  provided  in  section  twenty-fiTe  of  this  act- 

L.   18S2,   ch.   410.   5  1297. 
I  28.  Form   of   nnminoiia. 

The  summons  mnst  be  '^nhstantially  In  the  following  form,  tlie 
blanks  being  properly  tilled  out. 
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MUNICIPAL  COUET  OF  THE  CITY  OF  NEW  TOBK. 
Borough  of  ,  district 


plaintiff, 
against 


Sammons. 


defendant. . 

To  the  aboTe  named  defendant: 

You  are  hereby  summoned  and  required  to  appear  in  this 
action  in  the  municipal  court  of  the  city  of  New  Yorlc,  borough 

of , district,  in  the  court  room  thereof, 

at ,  in  the  city  of  New  York,  on  the day  of 

19. .,  at o'clock  in  the  forenoon,  to  answer 

the  complaint  of  the  plaintiff  in  this  action,  who,  if  you  then 
fail  to  appear  and  answer  will  take  judgment  against  you  for 

the  sum  of dollars,  with  interest  from  the  . . .  ^ . .  day 

of ,19. .,  together  with  the  costs  of  this  action. 

Dated,  New  York, 19... 


[New.l  Clerk. 

§  2S9.  [Am'd,  1006.]  Samiiions)  attorn ey-seneral  and  eorp^i- 
ration  conniiel  may  Imme,  et  cetera. 

lu  any  and  all  actions  brought  in  the  name  of  the  people  of  the 
state  of  New  York  by  the  attorney-general  or  in  the  name  of  the 
city  of  New  York,  or  of  any  department,  board,  or  officer  thereof, 
by  the  corporation  couuhel  of  tne  city  of  New  York,  as  attorney 
for  said  city,  or  said  department,  board  or  officer  thereof,  to 
recover  a  penalty  or  penalties  for  the  violation  of  any  laws  or 
ordinance,  the  summoua  may  be  issued  out  of  said  court  by  the 
attorney-general  or  by  the  corporation  counsel  in  his  own  name 
Avithout  the  same  being  subscribed  by  the  clerk  of  the  court 
where  such  action  or  actions  are  brought,  and  in  such  actions  the 
attorney-general  or  the  corporation  counsel  shall  not  be  required 
to  pay  to  the  clerk  of  the  court  the  fees  in  the  action,  but  shall 
account  therefor  to  the  city  treasurer  and  shall  collect  the  same 
from  the  defendant,  when  judgment  is  recovered;  and  no  fees 
or  costs  shall  be  demanded  of  the  people  of  the  state  of  New  York 
or  the  attorney-general  or  of  the  said  the  city  of  New  York,  or 
any  board  or  officer  thereof  in  any  such  suit  or  proceeding. 

L.  1901.   cb.  466,   {  1384;  L.   1005,  cb.  73.       IQ  effect  Marcb  17,   1906. 

S  80.  Service  I  alias. 

An  action  shall  be  deemed  commenced,  at  the  time  the  summons 
is  actually  delivered  for  service.  If  the  marshal,  or  other  person 
having  the  suinuious  to  serve,  cannot  find  the  defendant  so  as  to 
serve  him  therewith  as  required  by  this  act,  he  must  so  return, 
and  the  clerk  shall,  at  the  request  of  the  plaintiff,  if  made  between 
the  last  day  when  service  could  be  had  nnd  the  return  day  men- 
tioned in  said  summons  or  alias,  including  sucn  return  day,  con- 
tinue from  time  to  time  to  issue  another  summons,  to  be  known 
ns  and  stamped  *'  alias,"  until  the  defendant  is  served. 

L.  1882.  cb.  410.  §  1303. 

{  31.  Method  of  Her  vice. 

The  summons  must  be  served  as  follows: 

1.  If  an  action  be  against  a  corporation,  by  delivery  of  a  copy 
to  the  president  or  other  head  of  the  corporation,  or  to  the  secre- 
tary, cashier,  or  managing  agent  thereof,  but  when  no  such  officer 
resides  in  the  city,  to  a  director  resident  therein. 

2.  If  against  a  minor  under  the  age  of  fourteen  years,  by  de- 
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livery  of  a  copy  to  such  minor,  and  also  to  big  father,  mothor  or 
fniardlao,  or  if  tbey  be  not  within  the  city,  then  to  any  person  hav- 
.ng  the  care  or  control  of  said  minor,  or  with  whom  he  resides,  or  in 
whose  service  be  is. 

3.  If  aj^ainst  a  person  Judicially  declared  to  be  of  unsound  mind, 
or  incapable  of  conducting  his  own  affairs  in  consequence  of  habitual 
drunkenness,  or  for  any  other  cause,  and  for  whom  a  committee  has 
been  appointed,  by  delivery  of  a  copy  to  sijch  committee  and  of  the 
defendant  personally. 

4.  In  all  other  cases  to  the  defendant  personally,  except  as  In  this 
act  otherwise  specially  provided. 

L 1882,  eh.  410.  §  1900. 

ft  32.  Order  for  Hervlce  of  Bammonni  '«rh«n  defendant  not 
found. 

An  order  for .  the  service  of  a  summons  upon  a  defendant  residing: 
within  the  city,  may  be  made  by  the  court  in  the  district  In  which 
an  action  is  brought  after  an  alias  summons  has  been  duly  issoed. 
upon  satisfactory  proof  by  the  affidavit  of  a  person  not  a  'partv  to 
the  action,  and  the  return  of  a  marshal,  that  proper  and  diligent 
effort  has  been  made  to  serve  the  summons  upon  the  defendant,  and 
that  the  place  of  his  sojourn  cannot  be  found,  or  if  ho  is  within  the 
city  that  ne  avoids  service  so  that  personal  service  could  nor  >e  made. 

C.  C.  P.,  5  4311 

I  88.   Hoiv  sncb  Mervlcc  mant  be  made. 

The  order  must  direct  that  the  service  of  the  summons  be  made, 
by  leaving  a  copy  thereof,  and  of  the  order,  at  the  residence  of  the 
defendant,  with  a  person  of  proper  ajre.  If  upon  reasonable  applica- 
tion, admittance  can  be  obtained,  and  snrh  person  found  who  will 
receive  it ;  or,  if  admittance  cannot  be  obtained,  nor  such  n  p<»r?«on 
found,  by  affixing  tbe  same  to  the  outer  or  other  door  of  the  defend- 
ant's residence,  and  by  depositing  another  copy  thereof.  proi>erly 
enclosed  In  a  post-paid  wrapper,  addressed  to  nim.  at  his  place  of 
residence.  In  a  post-office  in  tbe  borough  In  which  he  resides :  or  upon 
proof  being  made  by  affidavit  that  no  such  residence  can  he  found, 
service  of  the  summons  may  l)e  made  In  such  manner  as  the  court 
may  direct. 

C.  C.  P.,  i  436. 

S  84.   [Am*d   10O9]  Paper*  to  be  llledi  proof  of  Merviee. 

The  order,  and  tbe  papers  upon  which  It  was  granted,  must  be 
filed,  and  tbe  siTvice  must  be  made,  not  less  than  six  days  bt»f«»re 
the  return  dny  of  tbe  summons  :  otherwise  the  order  becomes  Inop- 
erative. On  filing  an  affidavit  .showing  service  according  to  the  order. 
the  summons  is  deemed  sorved  and  the  same  proceedings  may  be  tjnken 
thereupon,  as  if  the  porsonal  service  thereof  had  lieen  made  excppt 
that  no  exi'cutlon  afraiiist  the  person  shall  issue  upon  a  iudgment 
obtained  after  such  service.  The  summons,  when  returned  to  the 
clerk's  office,  shall  be  indorsed  with  the  residence  or  post-office  address 
of  the  plalutiff,  and  also  the  name  and  post-office  address  of  the 
attorney.  If  any.  The  indorsement  upon  the  summons  of  the  addres^i 
of  the  plaintiff  shall  Im  deemed  bis  j>ost-offlce  address  for  the  pur- 
pose of  the  service  of  papers  in  all  cases  where  papers  may  be  served 
upon  the  plaintiff. 

.G.  C.  P.,  i  437.  am'd  L  1900.  ch  468.    In  effect  May  25,  IQOa 
S  3ff.  Defendant  ^'ben  nllo^ved  to  defend. 

Where  the  svimnions  is  served,  pursuant  to  an  order  made  as. 
heq^in  preserihed.  and  the  defendant  so  served  does  not  appear, 
he  or  his  representative  must  upon  good  cause  shown  and  ur^m 
Just  terms  W  allowed  to  defend  the  action  at  any  time  within 
six  months  after  personal  service  of  written  notice  thereof;  or  if 
acuch  notice  has  not  Iwen  served,  within  two  years  after  the  entry 
of  the  Judgment.  If  the  defense  Is  snccessfui,  and  the  judirm»»nt. 
or  any  part  thereof  has  been  collerted  or  otherwise  enforr*'*!. 
such  restltntion  nisy  thereupon  l>e  compelled  as  the  court  dinvts, 
but    the    title    to    property    sol.l.    to    a    purchaser    in    good    falfh    !»v 
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Tirtue  of  an  execution  issued  upon  the  judgment,  shall  not  be 
affected  thereby. 
Q.  c.  P.,  i  446. 

9  36.  "WliO  may   MerTe   «iiiiiiiioi&Sy   ei  cetera. 

The  pummons,  and  in  a  proper  case  a  copy  of  the  complaint, 
or  a  precept  in  summary  proceedings,  may  be  served  by  a  marshal 
or  by  any  person  not  a  party  to  the  action,  who  is  over  the  age 
of  eighteen  years.  Proof  of  service  by  such  person  other  than  a 
marshal  must  be  made  by  his  affidavit  which  must  state  the  par- 
ticular place,  time,  and  manner  of  service,  and  that  the  affiant 
knew  the  person  so  served  to  be  the  person  mentioned  and 
described  in  the  summons  as  defendant  therein. 

L.   1882,   cb.  410,   8  1301. 

S  37.  Return  day. 

The  return  day  mentioned  in  the  summons  must  not  be  more 
than  twelve  days  from  its  date  and  except  in  the  case  where  an 
order  of  arrest  had  been  issued,  must  be  served  at  least  six  days 
before  the  time  of  apearance. 

L.   1882,  cb.  410,   f  1298. 

9  3H.  Indorsement  apon  nammonii. 

In  an  action  to  recover  a  penalty  or  forfeiture  given  by  a 
statute  or  ordinance  if  a  copy  of  the  complaint  is  not  delivered 
to  the  defendant  with  a  copy  of  the  summons,  a  general  reference 
to  the  statute  or  ordinance  must  be  indorsed  upon  the  copy  of 
the  summons  so  delivered  in  the  following  form:  **  According 
to  the  provisions  of,"  et  cetera;  adding  such  a  description  of  the 
statute  or  ordinance  as  will  identify  it  with  convenient  certainty, 
nnd  also  specifying  the  section  if  penalties  or  forfeitures  are 
given,  in  different  sections  thereof,  for  different  acts  or  omissions, 
and  the  proof  of  service  of  such  summons  must  show  that  the 
copy  served  on  the  defendant  likewise  had  such  indorsement 
thereon. 

C.  C.  P.,  §  1807. 

S  30.  Indorsement  npon  snmmons)  -vrhere  execution 
affalnnt  tlie  person  may  be  Issued. 

In  an  action  where  an  execution  may  issue  against  the  person 
upon  a  judgment  rendered  in  favor  of  the  plaintiff,  unless  a 
verified  complaint  is  served  with  the  summons,  a  general  refer- 
ence to  that  fact  must  be  indorsed  by  the  clerk  upon  the  sum- 
mons and  upon  the  copy  to  be  served  on  defendant  in  the  follow- 
ing form:  "Plaintiff  claims  defendant  is  liable  to  arrest  and 
imprisonment  in  this  case."  In  the  event  of  there  being  no  such 
indorsement,  no  execution  against  the  person  shall  issue,  and  the 
proof  of  service  of  such  summons  must  show  that  the  copy 
served  on  the  defendant  likewise  had  such  indorsement  upon  it. 

{40.  Parties;  appearance  of. 

A  party  to  an  action  in  the  municipal  court  of  the  city  of  New 
York,  who  is  of  full  age,  may  appear  and  prosecute  or  defend  the 
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name,  in  person  or  by  an  attorney,  at  his  election,  unless  he  kas 
been  judicially  declared  to  be  incompetent  to  manage  his  affairs, 

C.  C.  P.,  f  2886;  gee.  alro,  L.   1882,  ch.  410,  |  1294, 

f  41.  Guardian  ad  litem* 

When  a  guardian  is  necessary  he  must  be  appointed  by  the 
court  as  follows: 

1.  If  the  infant  be  plaintiff,  the  appointment  must  be  made 
before  the  summons  is  issued,  upon  the  application  of  the  infant, 
if  he  be  of  the  age  of  fourteen  years  or  upwards;  if  under  that 
flge,  upon  the  application  of  some  relative  or  friend.  The  con- 
sent in  writing  of  the  guardian  to  be  appointed  and  to  be  resi>on- 
sible  for  costs,  if  he  fail  in  the  action,  must  be  filed  with  the  clerk 
of  the  court,  in  the  district  in  which  the  action  is  brought,  except 
in  cases  where  a  free  summons  is  provided  for  by  this  act. 

2.  After  the  service  and  return  of  a  summons  against  an  infant 
defendant  no  other  proceedings  shall  be  taken  in  the  action,  until 
a  person  has  been  appointed  to  appear  as  his  guardian  for  the 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant, 
the  court  must  appoint  a  proper  person  for  that  purpose.  If  the 
defendant  does  not  appear  upon  the  return  of  tJbe  summons,  or 
if  he  neglects  or  refuses  to  nominate,  the  court  may,  on  the  appli- 
cation of  the  plaintiff,  appoint  any  proper  person  as  his  guardian. 
The  written  consent  of  the  person  so  appointed,  must  be  filed 
with  the  clerk  of  the  court  before  his  appointment.  The  guardian 
so  appointed  is  not  responsible  for  any  costs. 

C.  C.  P.,  fi  2888;  L.  1882,  ch.  410,  f  1295. 

§42.  Parties;  "who  nkay  be  Joined. 

Parties  plaintiff  or  defendant  may  be  joined  as  follows: 

1.  All  persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  judgment  demanded,  may  be  joined  as  plain- 
tifTs,  except  ns  otherwise  expressly  prescribed  in  this  act. 

2.  Any  person  may  be  made  a  defendant  who  has  or  claims 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  defendant,  for  the  complete  determination 
or  settlement  of  a  question  involved  therein,  except  as  other- 
wise (wpressly  prescribed  in  this  act. 

o.  Every  action  must  be  prosecuted  in  the 'name  of  the  real 
party  in  interest,  except  that  an  executor  or  administrator,  a 
trustee  of  an  express  trust,  or  a  person  expressly  authorized  by 
statute,  may  sue,  without,  joining  with  him  the  person  for  whose 
boTiefit  the  action  is  prosecuted.  A  person,  with  whom  or  in 
whose  name,  a  contract  is  made  for  the  benefit  of  another,  is  a 
trustee  of  an  expres><  trust,  within  the  meaning  of  this  section. 

4.  In  an  action  or  special  proceeding  a  married  woman  appears^ 
prosecutes  or  defends  alone  or  joined  with  other  parties  as  if  she 
was  siuple.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  as  a  party  in  any  action  or  special  proceeding  affecting 
hep  separate  property.  Th(^  husband  is  not  a  necessary  or  proi^er 
party  to  an  action  or  special  proceeding  to  recover  damages  to 
the  person  or  estate  of  his  wife,  an^  all  suras  that  may  be 
rocrivered  in  sn<li  actions,  or  special  proceedings  shall  bo"  the 
separate  property  of  tlie  wife.  The  husband  is  not  a  necessary 
or  proper  party  to  an  action  or  special  proceeding  to  recover 
damages  to  the  person,  or  estate,  of  another  on  account  of  the 
wrongful  acts  of  his  wife  cr)nmiitted  without  bis  instigation. 
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5.  Two  or  more  persons,  severally  liable  upon  the  same  written 
Instrument,  including  the  parties  to  n  bill  of  exchange  or  a 
promissory  note,  whether  the  action  is  bronght  upon  the  instru- 
ment, or  by  a  party  thereto  to  recover  against  other  parties  liable 
over  to  him;  may,  all  or  any  of  thom.  be  included  as  defendants 
in  the  same  action,  at  the  option  of  the  plaintiff,  and  the  joinder 
of  a  person,  as  defendant  in  an  action,  with  another  person  as 
prescribed  in  this  section,  does  not  affect  his  right,  to  any  order 
or  other  relief,  to  which  he  would  have  been  entitled,  if  he  had 
bebn  separately  sued  in  the  action. 

C.  C.   p.,   II  446-457,   884T. 

9  48.  Application  of  this  article  to  defendants  Jointly 
liable. 

The  Ift^  section  does  not  affect  n  defense  or  other  objection  of 
a  defendant,  growing  out  of  the  failure  to  join  in  the  action  two 
or  more  persons  jointly  liable;  and  as  regards  the  other  parties 
to  Nthe  action,  persons  jointly  liable  are  regarded  as  one  party, 
for  every  purpose  contemplated  by  that  section. 

O.  C.  P.,  I  43T. 

144.  IVlKere  employee  la  party* 

When  an  action  is  brought  by  an  employee  against  an  employer 
for  services  performed  by  such  employee,  male  or  female,  the 
clerk  of  the  said  municipal  court  in  the  district  in  which  the 
action  is  brought,  shall  issue,  a  frt^o  summons  when  the  plaiutiff*s 
demand  is  less  than  fifty  dollars  and  the  plaintiff  is  a  resident 
of  the  city  of  New  York,  and  proof  by  the  plaintiflTs  own  affidavit 
that  he  has  a  good  and  meritorious  cause  of  artion  and  of  the 
nature  of  such  action  and  of  said  plaintifiTs  residence,  and 
whether  previous  application  therefor  has  been  made,  shall  be 
duly  presented  to  and  filed  with  the  clerk  of  the  municipal  court 
where  such  action  shall  be  brought  and  he  shall  not  demand  or 
receive  any  fee  whatsoever  from  the  plaintiff  or  his  agents  or 
attorneys  in  such  action,  unless  the  plaintiff  shall  demand  a  trial 
jury,  in  which  case  the  plaintiff  must  pay  to  the  clerk  of  the 
municipal  court  where  such  action  shall  be  pending  the  sum  of 
four  dollars  and  fifty  cents. 

L.  1882,  oh.  410,  |  1416;  L.  188T,  ch.  387. 

I  46.  Who  may  petition  for  leave  to  proaeente  as  a  poor 
person. 

A  person  whether  an  adult  or  infant,  who  alleges  that  he  has 
a  cause  of  action  against  another  person,  may  apply  by  petition 
to  the  court  for  leave  to  prosecute  as  a  poor  person,  and  to  have 
an  attorney  and  counsellor  assigned  to  conduct  his  action. 

C.  C.  P.,  1458. 

I  40.  Contents  of  petition. 

The  petition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought 

2.  That  the  applicant  is  not  worth  one  hundred  dollars,  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  hi?* 
family,  and  the  subject  matter  of  the  action  and  whether  he 
has  made  any  previous  applirntion  for  leave  to  sue  as  a  poor 
person.    It  must  be  verified  by  the  applicant's  affidavit,  nnleM 
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the  applicant  is  an  infant  under  the  age  of  fourteen  years,  and 
lu  that  case  by  the  affidavit  of  his  guardian  appointed  in  said 
action,  and  supported  by  a  certificate  of  a  counsellor  at  law  to 
the  effect  that  he  has  examined  the  case  and  is  of  the  opinion 
that  the  applicant  has  a  good  cause  of  action.  The  petition  may. 
however,  be  verified  before  the  clerk  or  aasistant  clerk  of  said 
municipal  court  in  the  district  in  which  the  action  is  brought, 
and  the  certificate  of  said  clerk  or  assistant  clerk,  that  he  has 
inquired  into  the  facts  of  the  case  and  that  in  his  -opinion  the 
plaintiff  has  a  prima  facie  cause  of  action,  shall  have  the  same 
force  and  effect  as  the  certificate  of  an  attorney, 
c.  c.  p..  8  469. 

§47.  Order  and  petition  to  be  filed;  irlien.  counsel  ne* 
•Ijirned. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
truth  of  the  facts  alleged,  and  that  the  applicant  has  a  good 
cause  of  action,  may,  by  order,  which  may  be  endorsed  on  p*»ti- 
tion,  admit  him  to  prosecute  as  a  poor  person,  and  where  there 
is  a  certificate  of  a  counsellor  at  law,  as  prescribed  in  the  last 
section,  may  assign  to  him  an  attorney  and  counsel  to  prosecute 
his  action,  who  must  act  therein  without  compensation.  Such 
petition  and  order  must  be  filed  with  the  clerk  of  the  court  in 
the  district  in  which  the  action  is  brought. 

C.  C.  P.,  f  460. 

8  48.  IVlien  leave  may  be  annulled. 

If  the  person  so  admitted  is  guilty  of  deception  in  the  petition 
or  of  improper  <*6nduct  in  the  prosecution  of  the  action,  or  of 
wilful  or  unnecessary  delay,  the  court,  may  in  its  discretion, 
annul  the  order,  admitting  him  to  prosecute  as  a  poor  person: 
and  he  shall  thereafter  be  deprived  of  all  the  privileges  conferred 
thereby. 

C.  C.  p.,  §  462. 

S  49.  When  defendant  may  defend  a«  a  poor  pemou,  et 
cetera. 

A  dofcndant  in  an  action  in  said  court  may  petition  the^  court 
ill  wliich  the  action  is  ponding  for  leave  to  defend  the  action  as 
a  poor  person,  and  to  have  an  attorney  and  counsellor  assigned 
to  conduct  his  defense;  as  follows: 

1.  By  an  oral  application  made  in  open  court,  by  defendant,  on 
the  rotiirn  day.  and  a  statement  under  oath,  of  the  same  matters, 
resporting  his  ability  as  are  required  to  be  containe<l  in  a  petition 
for  lf»avo  to  prosecute  as  a  poor  person;  or 

2.  By  a  petition  verified  before  the  clerk  or  assistant  clerk, 
acconipaniod  by  his  ('ortififate  relating  to  the  defense  in  the  same 
manner  as  ])r(»soribod  in  section  forty-two  of  this  act;  or 

8.  By  a  verified  petition  supported  by  a  certificate  of  a  coun- 
sellor at  law  relating  to  the  defense,  in  the  same  manner  as  pre- 
scribed in  section  forty-two  of  this  act. 

C.  C.  P.,  §§  403,  4r>4. 

K  RO.  Defendant*!!   order. 

The  court  to  which  the  application  is  made  or  petition  is  pre- 
seuted  as  prescribed  in  the  last  section,  if  satisfied  of  the  truth 
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of  the  facts  stated  as  to  defendant's  ability,  and  that  the  appli- 
cant has  a  good  defense,  if  proved  on  the  trial,  may,  by  order, 
admit  him  to  defend  as  a  poor  person  and  may  assign  counsel  to 
conduct  his  defense,  or  may,  in  case  of  verified  pleadings,  direct 
the  clerk  or  assistant  clerk  of  said  court,  to  prepare  and  file  an 
answer,  verified  before  him  by  defendant,  or  may  assilSrn  a  coun- 
sellor at  law  present  in  court  to  preprre  and  file  an  answer  which 
may  be  verified  before  the  clerk  or  assistant  clerk  of  said  court. 

[New.] 

i  SI.  Leave  may  be  annallecl  as  In  cane  of  plaintiff. 

The  provisions  relating  to  an  order  to  be  made  upon  an  appli- 
cation for  leave  to  prosecute  as  ii  poor  person  and  the  proceed- 
ing's subsequent  thereto  apply  to  an   order  and   subsequent  pro- 
ceedings upon  an  application  for  leave  to  defend  as  a  poor  person, 
c.  c.  P.,  f  466. 

9  52.  Appeal  'n-here  plaintiff  or  defendant  poor  person. 

An  order  made  as  prescribed  in  this  article,  does  not  authorize 
the  petitioner  to  take  or  maintain  an  appeal  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  party  the  order  is 
applicable  in  favor  of  the  petitioner  as  respondent  in  the  appeal. 

c.  c.  P.,  I  466. 

f  53.  Gouts  in  favor  of  petitioner.  i 

Where  costs  are  awarded  in  favor  of  a  person  who  had  been 
admitted  to  prosecute  or  defend  as  a  poor  person  as  prescribed 
in  this  article,  they  must  be  »>aid  over  to  his  attorney,  when  col- 
lected from  the  adverse  partv  and  distributed  among  the  attor- 
neys and  counsel  assigned  to  the  poor  person,  as  the  (i»Qrt  directa 
C.0.P..I48T.  ^^^ 
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TITLE  ni. 

ProTisioiiAl  remedlM;  and  actions  to  foreclose  &  lien  on  a 

chattel. 

Article  1.  Order  of  arrett. 
2.  Attachment. 
S.  Beplevln. 
4.  Aetton  to  fondoM  •  lien  on  a  cbattaL 

ARTICLE  FIRST. 

Order  of  arrest 

Sec.  66.  Procesi  to  be  lerred  br  marshal. 

06.  In  what  cases  order  of  arrert  to  be  grantod. 

67.  Affidavit  and  undertablnir  npon  grantli^;. 

68.  What  to  direct. 

69.  Papers  to  be  dellrered  to  arrested  person;  proeecdlBf  tlnrenpcn. 
00.  Proceedlncrs  in  case  Justice  Is  a  witness. 

61.  Plaintiff  to  be  notified  of  arrect. 

62.  Bail  or  deposit  before  return. 

63.  Ball  may  be  examined. 

64.  Ball  or  deposit  after  n^turn. 

66.  When  and  how  defendant  to  remain  In  cnstodj. 

66.  Duty  of  marshal. 

67.  UndortaklnK   by   arrestod   defendant   on    applying   for   adjournment. 

68.  Motion  to  dlaoharKe  from  arrest. 
60.  Privilege  from  arrest. 

70.  Sections  applicable  as  to  undertakings,  et  cetera. 

i  CHK.  Procena  to  be  meryr^4.  hy  marnhal. 

An  order  of  arrest,  warrant  of  attachment  or  requisition  to 
replevy,  issued  by  or  out  of  the  municiual  court  of  the  city  of 
New  York,  shall  be  served  and  executed  Ly  a  marshal  of  the  city 
of  New  York. 

L.  1883,  oh.  410, 1 1802. 


§  56.  rAin*d»  1003.]  In  irhat  oanen  order  of  arrest  to  be 
granted. 

An  order  to  arrest  the  defendant  must  or  may  be  granted. 
directed  to  any  marshal  of  said  city,  in  the  following  cas€»,  but 
no  female  can  be  arrested  except  for  a  wilful  injury  to  persoD  or 
property: 

1.  In  an  action  for  the  recovery  of  damages,  in  a  cause  of 
action  not  arisiuK  on  contract,  when  the  defendant  is  not  a  resi- 
dent of  the  city  of  New  York,  or  is  about  to  remove  therefrom, 
or  when  the  action  is  for  a  wilful  injury  to  person  or  property. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  property 
embezzled  or  wrongfully  misapplied  or  converted  to  his  own  use 
by  a  public  officer,  or  an  officer  of  a  corporation,  or  an  attorney. 
factor,  broker,  agent  or  clerk,  in  the  course  of  his  employment  as 
such,  or  by  any  other  person  acting  in  a  fiduciary  capacity. 

3.  Where  the  defendant  has  been  guilty  of  a  fraud  in  contract- 
\nK  the  debt,  or  incurring  the  obligation  for  which  the  action  is 
broiight,  or  in  concealing  or  disposing  of  the  property,  for  the 
taking,  detention,  or  conversion  of  which  the  action  is  brought. 
except  that  no  order  of  arrest  shall  be  granted  in  an  action  spNeci- 
fied  in  this  subdivision  where  the  debt  contracted  or  the  obliga- 
tion incurred  over  all  payments  and  set-oflfs  or  the  property 
taken,  obtained  or  converted,  amounts  to,  or  is  valued  at  one 
hundred  dollars,  or  less. 

4.  When  the  defiMidant  has  removed,  concealed,  or  disposed  of 
is  property,  or  is  about  to  do  so,  with  the  intent  to  defraud  his 
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creditors,  except  that  no  ord^r  shall  he  panted  in  such  an  action 
unless  the  plauitiff*s  claim  or  demand  over  all  payments  and  set- 
offs exceeds  one  hundred  dollars. 

L.  1882.  oh.  410,  S  lS04j  L.  190S,  ch.  156.    In  effect  April  8,  190B. 

1 67.  Affldairlt   and   undertaking   npon   vvantlnv. 

Before  jid  order  of  arrest  shall  issue,  the  party  applying:  must 
prove  to  the  satisfaction  of  the  court,  by  the  affidavit  of  himself 
or  some  other  person,  the  facts  on  which  the  application  is 
founded,  and  the  amount  of  his  debt  or  claim  over  all  payments 
and  set-offs.  The  plaintiff  must  also  execute  and  deliver  to  the 
clerk  of  the  court,  in  the  district  in  which  the  action  is  brought, 
a  written  undortaking  approved  by  the  court,  with  such  approval 
endorsed  thereon,  with  sufficient  surety  or  sureties,  to  the  effect 
that  if  the  defendant  recover  judgment  the  plaintiff  will  pay  to 
him  all  costs  and  extra  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
the  arrest  not  exceeding  the  sum  specified  in  the  undertaking, 
which  must  be  double  the  amount  claimed.  Bnt  the  proof  and 
security  required  by  this  section  shall  not  be  necessary  where 
the  order  of  arrest  is  issned  for  the  violation  of  a  by-law  or 
ordinance  of  the  city  of  New  York,  or  for  the  recovery  of  a  pen- 
alty or  a  forfeiture  under  the  statutes  of  this  state,  where  the 
city  of  New  York  or  any  department  of  the  government  of  said 
city  authorized  by  statute  to  maintain  an  action,  or  of  the  people 
of  the  state  of  New  York  are  plaintiffs. 

L.   1882,  ch.  410,   |  1306. 

S  5S.  T^'hat  to  direct. 

An  order  of  nrrest,  must  direct  that  the  summons  accompany- 
ing it  be  made  returnable  immediately  upon  the  arrest  of  the 
defendant,  and  it  must  specify  a  sum  in  which  the  defendant 
may  be  let  to  bail. 

L.   1882,   ch.  410,   I  ia07. 

1 50.  Pa.perii  to  be  delivered  to  arrested  person |  proceed- 
InfCM  thereupon. 

The  marshal,  npon  arresting  the  defendant,  by  virtue  of  such 
an  order,  must  at  the  same  time,  serve  upon  him  the  summons, 
and  also  a  copy  of  the  order  of  arrest,  and  of  the  papers  upon 
which  it  was  granted.  lie  must  forthwith  bring  the  defendant 
before  the  court,  in  the  district  in  which  the  action  is  brought, 
if  the  court  is  then  in  session;  otherwise  unless  bail  is  given,  ns 
prescribed  in  section  sixty-two  of  this  act,  he  must  take  the 
defendant  to  the  jail  of  the  county  in  which  the  district  where 
the  action  is  brought  is  situate,  for  the  confinement  of  prisoners 
in  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter  when  said  court  is  in  ses- 
sion, the  nmrs^bal  must  take  the  defendant  from  the  jail  and 
bring  him  before  the  court. 
L.   1882.  ch.  410,   !  1308. 

S  60.  ProcoedlnflTM  In  case  Justice  Is  a  'witness* 

If  it  be  made  to  appear  by  the  affidavit  of  the  defendant  to  the 
satisfaction  of  the  justice  sitting  in  tht»  district  in  which  the 
action  is  brought,  that  such  justice  is  a  material  witness  in  the 
action,  the  marshal  must  immediately  take  the  defendant  before 
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the  court  in  an  adjoininj?  district  named  by  said  justice,  which 
must  take  cognizance  of  the  action,  and  proceed  therein  the  same 
n.s  if  the  order  of  arrest  had  been  issued  out  of  the  court  in  the 
latter  district. 

L.    1882.   cJf,  410,    fi   130e. 

X 

fOl.   PlAlnttll  to   be   notified    of  arrest. 

The  marshal  making  the  arrest  must  immediately  give  notice 
thereof  to  the  plaintiff,  and  endorse  on  the  order  of  arrest,  and 
suhsoribo  a  certificate  stating  the  time  of  serving  the  same,  and 
of  giving  notice  to  the  plaintiff. 

I..    1882.   ch.   410,   S  1310. 

f  62.  Ball  or  deposit  before  retvrn. 

The  defendant  may  give  bail,  by  delivering  to  the  marshal  a 
written  undertaking  to  the  plaintiff,  in  the  sum  specified  in  the 
order  of  arrest,  executed  by  one  or  more  sureties,  to  the  effect 
that  the  defendant  will  attend  in  person  at  the  openini?  of  the 
court  on  the  next  day  thereafter  when  it  is  there  in  session,  or 
he  may  deposit  with  the  marshal  the  sum  specified  in  the  order 
of  arrest.  In  either  case  the  marshal  must  forthwith  release  him 
from  custody. 

L.   1882,   ch.  410,   f  1311. 

S  03.  Ball  may  be  examined. 

Where  bail  is  given  as  prescribed  in  the  last  section,  the  ofDcer 
taking  the  acknowledgment  of  the  undertaking  must,  if  ttie  mar- 
shal so  requires,  examine  under  oath,  to  a  reasonable  extent,  the 
persons  offering  to  become  bail,  concerning  their  property  and 
their  circumstances.  The  defendant  may  give  bail,  or  make  th»* 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
night;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
procure,  bail,  before  being  committed  to  jail.  Where  a  deposit 
is  made,  the  money  deposited  must,  before  the  expiration  of  the 
next  day.  thereafter,  not  being  Sunday  or  a  public  holiday,  be 
paid  by  the  marshal  into  court,  by  paying  the  same  directly  to 
the  <*lerk  in  the  district  in  which  the  action  is  brought,  which 
siiid  deposit  shall  be  regarded  as  an  undertaking,  and  shall  have 
the  same  force  and  effect  and  no  other. 

L.    1882.   ch.  410,   |  1312. 

§  04.  Bail  or  deposit  after  return. 

At  any  time  after  the  return  of  the  marshal,  and  before  final 
judgment,  the  court  may  admit  a  defendant  in  custody  to  bail, 
nr  allow  him  to  make  a  deposit;  and  may  direct  his  release  apon 
his  giving  bail  or  making  the  deposit  accordingly.  The  sum  to 
be  deposited  or  the  sum  specified  in  the  undertaking  of  the  bail. 
must  be  fixed,  and  the  sureties  in  the  undertaking  must  be 
approved  by  the  court,  which  must  be  satisfied  by  their  exam- 
ination, or  by  other  proof,  respecting  their  sufficiency.  The 
undertaking  must  be  to  the  effect  that  the  defendant  will  at  all 
times,  render  himself  amenable  to  any  mandate  which  may  be 
issued,  to  enforce  a  final  judgment  against  him  in  the  actioD 

L.  1882,  ch.  4m   i  1313. 
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1 6^.  'Wlien  and  how  defendant  to  remain, In  enatody. 

Unless  bail  is  given,  or  a  deposit  is  made,  as  prescribed  in  the 
last  three  sections,  the  defendant  must  remain  in  the  jail  by  virtue 
of  the  order  of  arrest,  until  final  judgment  in  the  action;  and  if  # 
the  judgment  is  against  the  defendant,  until  the  return  of  an 
execution  against  property  issued  thereupon.  But  the  court  must 
direct  him  to  be  brought  into  court,  at  the  time  of  the  trial;  and 
it  may  in  its  discretion,  direct  him  to  be  brought  into  court  at 
any  other  time.  In  either  case  he  must  be  taken  from  the  jail, 
and  brought  into  court  accordingly.  Nothing  in  this  section  shall 
be  so  construed  as  to  prevent  a  defendant  atjany  time  after  judg- 
ment from  being  admitted  to  the  jail  liberties  in  the  manner  pro- 
vided by  law,  whether  formal  execution  against  the  person  has 
issued  or  not. 

L.   1882,  ch.  410,  |  1314. 

S  66.  Dnty  of  maimlial. 

The  marshal  making  the  arrest,  or  another  marshal,  by  direc- 
tion of  the  court,  must  keep  the  defendant  in  custody,  unless  he 
shall  give  the  security  for  his  appearance,  or  until  he  is  duly  dis- 
charged by  order  of  the  court;  but  in  no  case  can  such  detention 
exceed  forty-eight  hours,  excluding  Sundays  and  legal  holidays, 
from  the  time  of  his  first  being  brought  before  the  court,  unless 
within  that  time  the  trial  of  the  action  be  commenced,  and  for- 
mally proceeded  with,  and  resumed  without  any  interruption 
other  than  the  necessary  recess  of  the  court. 

L.    1882,   ch.  410,  ff  1316,   1363. 

§  67.  Undertaking  by  arretted  defendant  on  applying  for 
ad  J  onr  nmen  t. 

If  the  defendant  make  application  for  an  adjournment,  or 
demand  a  jury  trial  at  the  time  he  is  brought  before  the  court, 
before  it  can  be  granted,  he  must,  unless  he  has  given  bail  or 
made  a  deposit,  execute  an  undertaking,  with  one  or  more  suflS* 
cient  sureties,  to  be  approved  by  the  court,  which  approval  must 
be  indorsed  on  the  undertaking,  to  the  effect  that  he  will  appear 
on  the  adjourned  day,  and  not  depart  until  duly  discharged 
nocording  to  law,  or  until  after  the  trial  and  judgment,  and  that 
he  will  surrender  himself  into  custody  if  any  execution  be  issued 
ui)on  the  judgment  when  obtained  against  him  in  the  action. 

L.    1882,   cb.  410,   »  1315,   1363. 

}  68.  Motion  to  dlachargre  f  roni  arrest. 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  with- 
out notice,  upon  the  appearance  of  the  plaintiff  before  the  court, 
or  at  any  time  afterwards  before  judgment,  upon  two  days'  notice 
given  personally  to  the  plaintiff,  or  to  his  agent  or  attorney  who 
appeared  for  him  before  the  court,  apply  to  the  court  for  an  order, 
discharging  him  from  nrrost.  The  application  may  be  founded 
uiK)n  the  papers  upon  which  the  order  of  arrest  was  granted,  and 
upon  the  complaint,  if  it  has  been  made.  The  court  must  grant 
the  application,  where  it  appears  that  the  case  is  not  within  the 
provisions  of  section  fifty-six  of  this  act.  The  court  must  also, 
upon  the  defendant's  application,  grant  an  order  discharging  him 
from  arrest,  if  the  plaintiff  fails  to  take  out  on  execution,  apoo 
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a   jiidjrm^nt  in   his  favor,   before  the  expiration  of  twenty-four 
hourtf  after  he  is  entitled  thereto. 
C.  0.  P.,  1 2M1. 

169.  Prl-vllese  trowk  arre«t. 

This  article  does  not  abridge  or  otherwise  affect  a  pririlefce 
from  arrest  given  hy  law,  or  a  right  of  action  for  the  breach 
thereof.  A  privileged  person  is  entitled  to  be  discharged  from 
arrest,  by  the  order  of  the  court  before  which  he  is  brought, 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discharge; 
or  he  may  apply  for  and  obtain  an  order  for  his  discharge,  as 
prescribed  in  section  five  hundred  and  sixty-four  of  the  code  of 
civil  procedure. 

C.  C.  p.,  f  2004. 

f  70.  Sections  applicable  as  to  vndertakinvs,  et  ceiera* 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  this 
revision  inclusive  and  sections  one  hundred  and  twenty -seven  and 
one  hundred  and  twenty-eight,  in  so  far  as  they  relate  to  under- 
takings, sureties  and  juHtification,  apply  to  proceedings  under 
this  title,  and  the  exceptions  to,  and  examination  of,  sureties, 
whether  on  undertaking,  or  bail,  may  be  made  and  conducted, 
by  the  adverse  party,  as  prescribed  therein. 
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ARTICLtE:   SBCOND. 

Attachment, 

Sec.  73.  When  may  be  granted. 

74.  Wbat  must  be  Rhowa  to  procure  warrant. 

75.  Contents  of  warrant. 

76.  Undertaking. 

77.  How  warrant  to  be  executed. 

78.  Attachment,  bow  levied. 

7D.  Certificate  of  defendant's  Interest  to  be  fnmlahed. 

80.  Person  refusing  certificate  maj^^be  examined. 

81.  Marshal  may  maintain  action. 

82.  When  attnchmeot  discharged,  et  cetera.    Property  to  be  reatored  t4 

defendant. 

83.  SerTlcc  of  summons  and  warrant  of  defendant. 

84.  Undertaking  of  defendant. 

80.  Claim  by  third  person;  bond  and  dellyery  thereiUKm. 

86.  Judgment  upon  bond. 

87.  Action  upon  undertaking  where  warrant  is  racated. 

88.  Return  by  marshal  attaching. 

80.  Application  to  vacate  or  modify  warrant  of  attachment. 

90.  Effect  of  vacating  warrant. 

01.  Judgment  where  property  has  been  attached. 

02.  Sections  applicable  as  to  undertaking,  et  cetera. 

I  73.  AttAchment,  -when  ni«,y  be  groMted. 

A  warrant  of  attachment  against  the  property  ot  one  or  more 
defendants  must  be  granted,  upon  the  application  of  the  plaintiff, 
as  hereinafter  prescribed,  in  an  action  upon  one  or  more  of  the 
following  causes  of  action: 

1.  Upon  a  judgment. 

2.  Breach  of  a  contract,  express  or  implied. 

3.  Wrongful  conversion  of  personal  property. 

4.  Any  other  injury  to  personal  property,  in  consequenoe  of 
negligence,  fraud  or  misconduct. 

L.   1882,  ch.   410,  |  1816. 


i  74.  "Wliat  must  be  sbo^rn  to  procure  ipntrraat. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  court,  as  follows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defend- 
ant to  recover  damages  for  one  or  more  causes  specified  in  the 
last  section.  If  the  action  is  upon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff 
is  entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation,  or  not 
a  resident  of  the  state:  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  state,  that  he  has  departed,  or  is  about  to 
depart  from  the  county  where  he  last  resided,  to  a  place  outside 
the  city  of  New  York,  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed, 
with  the  like  intent:  or  if  the  defendant  is  a  natural  person,  or 
a  domestic  corporation,  that  he  or  it  has  removed,  or  is  about 
to  remove  property  from  the  county  where  the  defendant,  being 
a  natural  person,  last  resided,  or  being  a  corporation,  has  kept 
its  principal  office,  to  a  place  outside  of  the  city  of  New  Tork, 
with  intent  to  defraud  his  or  its  creditors,  or  haa  assigned,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete 
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property,  with  the  like  intent;  or  where  for  the  purpose  of  pro- 
curing credit  or  the  extension  of  credit,  the  defendant  has  made 
a  false  statement  in  writing,  under  his  own  hand  and  signature, 
or  under  the  hand  and  signature  of  a  duly  authorized  agent, 
made  with  his  knowledge  iind  aequiesceuce,  as  to  his  dnanoial 
responsibility  or  standing.  Or  that  the  defendant  being  a  natural 
person  of  full  age,  and  a  resident  of  the  state,  has  been  continu- 
ously without  the  United  States  for  the  space  of  six  months  or 
more,  immediately  before  the  application  and  either  that  he  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
mons in  his  behalf  as  prescribe<>  in  section  four  hundred  and 
thirty  of  the  code  of  civil  procedure,  or  that  service  upon  the 
person  so  designated  cannot  be  made,  with  due  diligence,  in  the 
county  where  the  person  making  the  designation  resides.  The 
affidavit  must  be  filed  in  the  office  of  the  clerk  of  the  court,  in 
the  district  in  which  the  action  is  brought  when  the  warrant  is 
issued. 

L.   1882.  ch.   410,   |  1317. 

f  75.  ContentR   of  warraiit. 

The  warrant  must  be  granted  by  the  court  at  the  time  when  the 
summons  is  issued,  and  must  be  issued  by  the  clerk  of  the  court 
in  the  district  in  which  the  action  is  brought,  and  it  must  he 
Indorsed  upon  or  annexed  to  the  summons.  It  must  be  subscribed 
by  the  clerk,  and  must  briefly  recite  the  ground  of  the  attachment. 
It  must  require  the  marshal,  to  whom  the  summons  is  deliroped, 
to  attach  on  or  before  a  day  specified  therein,  which  must  bo  at 
least  six  days  before  the  return  of  the  summons,  and  safely  to 
keep,  as  much  of  the  defendants  personal  property,  within  the 
city  of  New  York,  as  will  satisfy  the  plaintifiTs  demand,  with  the 
costs  and  expenses  and  to  make  return  of  his  proceedings  thert»on 
to  the  court,  at  the  time  when  the  summons  is  returnable.  The 
amount  of  the  plnintilT's  demand  must  be  specified  in  the  war- 
rnnt  as  stated  in  the  affidavit.  Nothing  in  this  section  shall  be 
construed  to  prevent  a  valid  warrant  of  attachment  issuing  in  a 
proper  case  against  a  non-resident  of  the  city  of  New  York. 

L.    18S2,   Ph.    410,    I  1318. 

§  70.  IndertaklnffT. 

Before  granting  the  warrant,  the  court  must  require  a  written 
undertaking  to  tlie  defendant,  on  the  part  of  the  plaintiff,  with 
(uie  or  more  sureties,  approved  by  the  court,  to  the  elfect  that,  if 
the  defendant  reeovers  judgment,  or  the  warrant  of  attachment 
is  vacate<i,  the  phiintiff  will  pay  all  costs  which  may  be  awardeti 
to  the  <U'fendant,  and  all  damages  which  he  may  sustain  by  rea- 
son of  the  attachment,  not  exceeding  the  sura  specified  in  the 
undertaking,  which  must  he  at  least  twice  the  amount  of  the 
plaintiff's  demand,  as  stated  in  the  warrant,  and  in  no  case  less 
than  two  hundred  dollars,  and  that  if  the  plaintiff  recovers  judg- 
ment, he  will  pay  to  tlie  defendant  all  money  received  by  hini 
from  property  taken  liv  virtue  of  the  warrant  of  attachment,  or 
upon  any  bond  jjiveii  therefor,  over  and  above  the  amount  of  the 
judgment  and  int(M*est  thereupon. 

L.    1882,  ch.   410,   $  1319. 
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(T7.  Ho^r  iprarrajit  to  be  exeented. 

The  marshal  to  whom  the  warrant  of  attachment  is  deliyered 
must  execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  so  much  of  the  property  of  the  defend- 
ant hereinafter  mentioned,  as  will  satisfy  the  plaintiff's  demand 
with  costs  and  expenses  and  must  safely  keep  the  same  to  be 
disposed  of  as  prescribed  in  this  title  and  must  immediately  make 
an  inventory  thereof  stating  therein  the  estimated  value  of  each 
article  or  item.    Such  levy  can  be  made  on  the  following  property: 

1.  (Joods  and  chattels  of  the  defendant  found  in  the  city  of 
New  York  not  exempt  from  levy  and  sale  by  virtue  of  an  execu- 
tion including  mone/  and  bank  notes. 

2.  The  rights  or  shares  which  the  defendant  has  in  the  stock 
of  an  association  or  corporation  having  a  place  of  business  in  the 
city  of  New  York,  together  with  the  interest  and  profits  thereon, 
and  the  marshal's  certificate  of  the  sale  thereof  entitles  the  pur- 
chaser to  the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had,  when  they  were  so  attached. 

3.  Causes  of  action  arising  upon  contract,  including  bonds, 
promissory  notes,  or  other  instruments  for  the  payment  of  money 
only,  negotiable  or  otherwise,  whether  past  due,  or  yet  to  become 
due,  executed  by  a  corporation,  or  by  a  private  person,  either 
within  or  without  the  state,  which  belong  to  the  defendant,  and 
are  found  within  the  city,  and  the  levy  of  the  attachment  there- 
upon is  deemed  a  levy  updn,  and  a  seizure  and  attachment  of, 
the  debt  represented  thereby.  ' 

L.  1882,  ch.  410,  f  1320;  C.  C.  P.,  |S  147,  148. 

S  78.  Attachment,  hovr  levied. 

A  levy  under  a  warrant  of  attachment  upon  personal  property 
capable  of  manual  delivery,  including  a  bond,  a  promissory  note, 
or  other  instrument  for  the  payment  of  money,  must  be  made  by 
taking  the  same  into  the  marshal's  actual  custody.  He  must 
thereupon,  without  delay,  deliver  to  the  person  from  whose  pos- 
session the  property  is  taken,  if  any,  a  copy  of  the  warrant,  and 
of  the  affidavits  upon  which  it  was  granted.  Upon  other  personal 
property,  it  must  be  made  by  leaving  a  certified  copy  of  the  war- 
rant and  a  notice  showing  the  property  attached,  with  the  person 
holding  the  same;  or  if  it  consists  of  a  demand,  other  than  as 
specified  in  this  section  with  the  person  against  whom  it  exists 
or,  if  it  consists  of  rights  or  shares  in  the  stock  of  an  association 
or  corporation,  or  interests  or  profits  thereon,  with  the  president, 
or  other  head  of  the  association  or  corporation,  or  the  secretary, 
cashier,  or  managing  agent  thereof. 

C.  C.  P.,  f  649. 

§  78.  Cer^lllcate   of  defendant's   Interest  to  be  farnlslied. 

Upon  the  application  of  a  marshal,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  payment  of 
money,  belonging  to  the  defendant,  must  furnish  to  the  marsha. 
a  certificate,  under  his  hand,  specifying  the  rights  or  number  of 
shares  of  the  defendant,  in  the  stock  of  the  association  or  corpo- 
ration, with  all  dividends  declared,  or  encumbrances  tkereou,  or 
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the  amount,  nature  and  description  of  the  projierty,  held  for  the 
benefit  of  the  defendant,  or  of  the  defendant's  interest  in  property 
so  held,  or  of  the  debt  or  demand  owing  to  the  defendant,  as  the 
case  requires. 

C.  C.  P.,  §  650. 


§  80.  Pemom  refuaiiiir  certllloate  ntmy  be  examined. 

If  a  person,  to  whom  application  is  made,  and  prescribed  in  the 
last  section,  re-fuses  to  jfive  such  a  certificate;  or  if  it  is  made  to 
appear  by  affldaTit,  to  the  satisfaction  of  the  court,  that  there  is 
reason  to  suspect  that  a  certificate  griven  by  him  is  untrue,  or 
that  it  fails  fully  to  set  forth  the  facts,  required  to  be  shown 
thereby,  the  court  may  make  an  order,  directing  him  to  attend, 
at  a  specified  time,  at  the  court  in  the  district  in  which  the  action 
is  brou.^ht,  and  submit  to  an  examination,  nnder  oath,  concerning 
the  same.  ' 

c.  c.  p.,  1 661. 

§  81.  Mamhal  may  maintain  action. 

The  marshal  must,  subject  to  the  direction  of  the  court,  collect 
and  receive  all  debts,  effects,  and  things  in  action  attached  by 
him.  He  may  maintain  any  action  or  special  proceeding  in  his 
own  name  or  in  the  name  of  the  defendant,  which  is  necessary, 
for  that  purpose,  or  to  reduce  to  his  actual  possession  an  article 
of  personal  property,  capable  of  manual  delivery,  but  of  which  he 
has  been  unable  to  obtain  possession,  and  he  may  discontinne 
such  an  action  or  special  proceeding,  at  such  time  and  on  such 
terms,  as  the  court  directs. 

C.   C.   P.,  S  rtr>5.  snbd.   1. 

f  82.  IVben  attachment  dlseltarved,  et  cetera,  property 
to  be  reHtored  to  defendant. 

Where  a  warrant  of  attachment  or  a  writ  of  replerin  is  vacated. 
or  annulled,  or  an  attachment  is  discharged,  upon  the  application 
of  the  defendant,  the  marshal  must,  except  in  a  case  where  it  is 
otherwise  exi)r(\ssly  prescribed  by  law,  upon  an  order  made  by 
the  court  to  that  effert,  deliver  over  to  the  defendant,  or  to  the 
pc^rson  entitled  thereto,  upon  reasonable  demand,  and  upon  pay- 
ment of  all  costs,  charjres  and  expenses,  legally  chargeable  by  the 
marshal,'  all  the  attached  personal  property  remaining  in  his 
iiniuls.  or  that  portion  thereof,  as  to  which  the  attachment  is 
(iischargod;  or  the  proceeds  thereof,  if  it  has  been  sold  by  him, 

C.  C.  p.,  fi  709. 

S  H3.  SerTlce  of   nammons  and   irarrant  on  deffendAnt* 

The  marshal  must,  immediately  after  making  inventory,  and 
nt  loast  six  days  before  the  return  day  of  the  summons,  serve  thf 
summons,  to^rether  with  the  warrant  of  attachment  and  inven- 
tory, upon  the  defendant,  by  delivering  to  him  personally  a  copy 
of  each,  if  he  can,  with  reasonable  diligence,  be  found  within  the 
city,  or  if  he  cannot  be  so  found,  by  leaving  a  copy  of  each,  cer- 
tified by  the  marshal  at  the  last  place  of  residence  of  the  defend- 
ant in  the  eity,  with  a  p«»rson  of  suitable  age  and  discretion,  or 
If  such  person  cannot  be  found  there,  by  posting  them  on  the 
outer  door,  and  also  depositing  another  copy  of  each  m  the  post- 
office,   inclosed   in   a   sealed   post-paid   wrapper,   directed   to  the 
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defendant  at  his  residence;  or  if  the  defendant  bus  no  plac 
residence  In  the  city, .by  delirering  them  to  the  person  in  w 
possession  the  property  attached  is  found. 

L.  1882,  cli.  410,  I  1821. 

fi  84.  UndertaklnflT  br  defendant. 

The  defendant,  or  his  attorney,  or  agent  in  his  behalf,  ma; 
any  fime  before  judgment  is  rendered  in  the  action,  execute 
deliver  to  the  marshal  an  undertaking  to  the  plaintiff  in  a 
specified  therein,  at  least  twice  the  value  of  the  property  attac 
as  stated  in  the  inventory,  with  one  or  more  sureties,  appr 
by  the  marshal  or  by  a  justice  of  the  court,  and  to  the  effect, 
if  the  judgment  is  rendered  against  the  defendant  and  an 
cution  is  issued  thereupon,  within  six  months  after  the  givic 
the    undertaking,    the    property    attached    shall   be    proauce< 
satisfy  the  execution.    Thereupon  the  marshal  must  deliver 
property  to  the  defendant. 

L.  1882,  ch.  410,  i  1322. 

S  85.  Claln»    by   third    peraoni    bond   and    delivery   th. 
upon. 

If  a  person,  not  a  party  to  the  action,  claims  any  proj 
attached,  which  is  not  reclaimed  by  the  defendant,  as  presci 
in  the  Inst  section,  he  may,  at  any  time  after  the  seizure 
before  execution  is  issued  upon  a  judgment  rendered  in 
action,  execute  and  file  with  the  clerk  a  bond  to  the  plaii 
with  one  or  more  sureties  approved  by  the  marshal  or  I 
justice,  in  a  penalty  at  least  twice  the  value  of  the  proj 
claimed,  and  conditioned  that,  in  an  action  upon  the  bon* 
be  commenced  within  three  months  thereafter,  the  claimant 
establish  that  he  was  the  general  owner  of  the  property  clai 
at  the  time  of  the  seizure;  or  if  he  fails  so  to  do,  that  he 
pay  to  the  plaintiff  the  value  thereof,  with  interest.  The  ; 
shal  must  thereupon  deliver  the  property  claimed  to  the  clainr 
L.  1882,  cb.  410,  |  1328. 

iSO.  Jndflcnient  upon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond,  ft, 
as  prescribed  in  tl\e  last  section,  must  award  to  him  the  valu 
the  property  seized  and  delivered  to  the  claimant,  with  intc 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  re 
ered  exceeds  the  amount  which  the  plaintiff  recovers  in 
action  in  which  the  warrant  of  attachment  was  issued,  h 
liable  to  the  defendant  in  that  action  for  the  excess. 

L.   18S2,  cb.   410,  9  1324. 

{  87.  Action  npoa  undertaking;  where  warrant  i*  wWLca 

If   the    warrant    of    attachment   is    vacated    or    annulled, 
defendant  may   maintain  an  action,   upon   the  bond   and  un 
taking  specified  in  the  last  two  sections,  in  his  own  name,^in 
same  manner  and  with  the  like  effe<'t  as  the  plaintiff  might  1 
done  if  the  warrant  had  remained  in  full  force. 
L.  1888,  eta.  410,  f  1321^ 
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f  88.  Ret  am  by   marMhal  attachlnv. 

The  marshal  executing  the 'warrant  of  attachment  most,  at  the 
time  when  and  the  place  where  it  is  returnable,  make  a  return 
thereto,  under  his  hand,  stating  ail  his  proceedings  thereut>uD. 
lie  must  deliver  to  the  clerk,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  forepoinir 
provisions  of  this  article,  and  a  copy  certified  by  him,  of  i\n- 
inventory  of  the  property  attached.  The  return  must  state  the 
manner  in  which  the  warrant  and  inventory  were  served,  and. 
if  they  wore  served  otherwise  than  by  delivering  a  copy  thertM»f 
to  the  defendant  personally,  the  reason  therefor,  and  the  naiu«» 
of  the  person  to  whom  the  copy  was  delivered,  unless  his  name 
is  unknown  to  the  marshal;  in  which  case  the  return  must 
describe  him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1882,  ch.  410,  6  1326. 

i  89.  Application  to  vacate  or  modify  Trarraat  of  attacli- 
inent. 

A  defendant,  whose  property  has  been  attached,  may,  upon  tht* 
return  of  the  summons,  or  before  such  return  on  written  notii^' 
of  at  least  twenty-four  hours  to  the  plaintiff  or  his  attorney, 
apply  to  the  court  out  of  which  the  warrant  of  attachment  isssuotl 
to  vacate  or  modify  it,  or  to  increase  the  plaintiff's  security. 
Such  an  application  may  be  founded  upon  the  papers  upon  which 
the  warrant  was  granted;  or  upon  proof,  by  affidavit,  on  the  part 
of  the  defendant,  or  upon  both.  If  it  is  founded  upon  proof  on 
the  part  of  the  defendant,  it  may  be  opposed  by  new  proof,  by 
affidavit,  upon  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  but  no  other. 
The  court  may.  upon  the  return  of  the  summons,  or  at  any  other 
time  to  which  the  action  is  adjourned,  vacate  the  warrant  of 
attachment  upon  his  own  motion,  if  he  deems  the  papers  upon 
which  it  was  granted  insufficient  to  authorize  it. 

L.  1882,  ch.   410,  |  1327. 

§90.  Effect  of  vacatl&ff  warrant. 

Vacating  the  warrant  of  attachment  does  not  affect  the  juris- 
diction (if  the  court  to  hear  and  determine  the  action,  where  the 
dofomlniit  has  appeared  generally  in  the  action;  or  where  th»- 
siininioiis  was  served  personally  upon  him.  or  where  judgnicot 
may  be  takcfj  against  him,  as  being  indebted  jointly  with  anoihtr 
flrfcndaiit,  who  has  been  thus  summoned  or  has  thus  appeared. 
In  every  other  case  the  justice  who  vacates  a  warrant  of  attach- 
ment against  the  property  of  a  defendant  must  dismiss  the  acti^^n 
as  to  him. 

L.    IHS'2,   ch.   410,   S  1.128. 

1 91.  Jndnrment  mrbere  property  liaa  been  attaebed. 

Where  the  defendant  has  not  appeared,  and  the  summons  ha? 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  l>een  duly  attached  by  virtue  of  a  warrant  whirfi  has  n*-' 
been  vn«'ated.  the  court  must  proceed  to  hear  and  determine  tb*- 
aetion;  but  in  an  action  snbsenuentl.v  brought,  the  judgment  i« 
only  presumptive  evidence  of  the  indebtedness,  and  the  defen^l- 
ant  is  not  barred   from  any  counterclaim  agaliuit  th«  idaintiff. 
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The  execution,  issued  upon  a  judgment  so  rendered,  must  requir* 
the  marshal  to  satisfy  it  out  of  the  property  so  attached,  without 
containing  a  direction  to  satisfy  it  out  of  any  other  property. 

L.  1882.  cb.  410.  f  1329. 

8  92.  Sectlonn  applicable  as  to  vndertalciias,  et  e«tera. 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  thii 
revision,  inclusive,  and  sections  one  hundred  and  twenty -seven 
and  one  hundred  and  twenty-eight,  in  so  far  as  they  relate  to 
undertaking,  sureties  and  justification,  apply  to  proceedings  under 
this  title,  and  the  exceptions  to,  and  examination  of,  sureties, 
whether  on  undertaking,  or  bail,  may  be  made  and  conducted  ^y 
the  adverse  party,  as  prescribed  therein. 
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m«,rta?o';i»iz^nJnl°?hfrji<^^  °«»«^  b^  ««  i«tice.  which 
as  if  theoMwof  nrr„.f  h^f/?'*'"'*"'^?"^'^  t*>«eta  the  same 
latter  district!  ""^  ''**"  "*"***  «"*  »'  *»>«  «"»rt  in  the 


L.   1882,  c*.  410,   f  130«. 


l«l.  Plaintiff  to  be  notified  of  «„e.t. 

th oroofXthS'  Ztlf^  iK  ""I*'  ""»"'*  im-nedlately  pre  notice 
MiKscribra  eor&*te  stS?i1,rthr«  "°  V"*  ""^^'  ""^  arrest?  an^ 
of  siring  notice  to  the  plainV        ""*  °'  "^''""^  *^  «"°«-  »«"« 


Of  giving  notice  to  the  plain tiflP 
L.   1882.  ch.  410,   i  1310. 


*rr"if'  ?*."  "*'  depo-It  before  return. 

written^uStfkir^  l^^.^'l  ^^.^^T^i^*  to  the  marshal  a 

order  of  arrest  exlcutedbv^ni^^f'  '"^  ^^^  *"'".  sP««fied  in  the 
that  the  defendant  will  flftLn"?  '"'  ™^''^  sureties,  to  the  effect 
court  on  thTnexfday  therXr^^^^^         ?«  th  ^  ^^^°*^^  .^'  ^^ 

from  cnstody.  ^  *^®  marshal  must  forthwith  release  him 

L.   1882,   ch.  410,   f  1311. 

8  03.  Bail  m&y  be  examined. 

taSur'he^a"  knowM^feSXlh'^  ''li"'?  Jf»*  '^'^^'"'-  the  officer 

persons  offering  to  Kul  h„il  ^-A  1"  "•  '"MOMble  extent,  the 
their  circumstances  The  defe.  rt«nrrj"'°?  *l*'r.  Property  and 
deposit,  ininiediatelv  upon  Ws  «r?«.f  T/  *"''l  ''*''•  "•"  """^e  the 

niKht:  and  he  m"st\Te  reaUable  oo^rtu^-it^"^  °'  *-^''"''  "' 
pro,ure.  bail,  before  beinK^XiinedTlan  Vh^^*"  '^  '"•'^ 
:s  made,  the  moncT  deno>!ite.1  rri,V.t  L;«- ^  Ju  ^".ere  a  deposit 
next  dav,  thereafter    not  h^ln^c'  ^^^^  *••**  espiratfon  of  the 

paid  bythe  m^?8htViS?o  coirt  bv  n«  vi„°;  *  ^"^"'^  "i^'M'^^-  ^"^ 
the  olerlt  in  the  district  inThi^h"  tiPf^i?  **■  "I"*  directly  to 
said  'leposit  Shan  beTKaided^as  an  ^n^iJoS- ■''  »'«>?«ht,  which 
the  same  force'and  eff^"and  n*  othe?         "'"°*'  ""*'  "'"'"  '"^'^ 

I'-   18S3,   ch.  410,   {  1312. 

S04.  Ball  or  deponlt  after  return. 

JulnS^it"  co^I  t^•'■fflt':f  deleSdl.'^"-''  '"'^.^'°«'  «»«' 
or  allow  him  to  make  a^'depoLu  and  m'ay  "reit  hte '.^^a^"  '"^"• 
his  pivrng  bail  or  makiuR  the  deposit  accordinelv  xit.  ^  "P"" 
be  deposited  or  the  sum  specified  in  the  .,nHni?fi?'  ^5^  .*'"™  *» 
must  be  fixed,  and  flie  s  roUes  V  fho  ,»^5**^'??  "'  *^^  l«"- 
approved  by  the  court,  wh  X  ^,^,'^,,"b^^,;"^"t«kin^^  must  be 
ination,  or  by  other  proof  resDoetinn^  fhii  °I-  .^^^"  exnm- 
undertakinff  must  bo  t..  the  eff.^^t  thit  th.wW.^'i^T'''^^  The 
times    render  himself  amenable  to  any  mandate ''^h*.  JT"'  «*  ?" 
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f  <Nf.  IVheB  and  Itovr  defendant  to  remain. in  cnatodT- 

Unless  bail  is  giyen,  or  a  deposit  is  made,  as  prescribed  in  the 
last  three  sections,  the  defendant  mast  remain  in  the  jail  by  virttie 
of  the  order  of  arrest,  until  final  judgment  in  the  action;  and  if  # 
the  judgment  is  against  the  defendant,  until  the  return  of  an 
execution  against  property  issued  thereupon.  But  the  court  must 
direct  him  to  be  brought  into  court,  at  the  time  of  the  trial;  and 
it  may  in  its  discretion,  direct  him  to  be  brought  into  court  at 
any  other  time.  In  either  case  he  must  be  taken  from  the  jail, 
and  brought  into  court  accordingly.  Nothing  in  this  section  shall 
be  so  construed  as  to  prevent  a  defendant  at  ^ny  time  after  judg- 
ment from  being  admitted  to  the  jail  liberties  in  the  manner  pro- 
vided by  law,  whether  formal  execution  against  the  person  has 
issued  or  not. 

L.   1882,   ch.  410,   f  1314. 

S  66.  Dnty  of  mavslial. 

The  marshal  making  the  arrest,  or  another  marshal,  by  direc- 
tion of  the  court,  must  keep  the  defendant  in  custody,  unless  he 
shall  give  the  security  for  his  appearance,  or  until  he  is  duly  dis- 
charged by  order  of  the  court;  but  in  no  case  can  such  detention 
exceed  forty-eight  hours,  excluding  Sundays  and  legal  holidays, 
from  the  time  of  his  first  being  brought  before  the  court,  unless 
within  that  time  the  trial  of  the  action  be  commenced,  and  for- 
mally proceeded  with,  and  resumed  without  any  interruption 
other  than  the  necessary  recess  of  the  court. 

L.    1882,   ch.  410,   ff  1316,   1303. 

S  67.  UndertakiniT  by  arrested  defendant  on  applying  for 
adjonrnment. 

If  the  defendant  make  application  for  an  adjournment,  or 
demand  a  jury  trial  at  the  time  he  is  brought  before  the  court, 
before  it  can  be  granted,  he  must,  unless  he  has  given  bail  or 
made  a  deposit,  execute  an  undertaking,  with  one  or  more  sufD- 
cient  sureties,  to  be  approved  by  the  court,  which  approval  must 
be  indorsed  on  the  undertaking,  to  the  effect  that  he  will  appear 
on  the  adjourned  day,  and  not  depart  until  duly  discharged 
according  to  law,  or  until  after  the  trial  and  judgment,  and  that 
he  will  surrender  himself  into  custody  if  any  execution  be  issued 
upon  the  judgment  when  obtained  against  him  in  the  action. 

L.  1882,  ch.  410,  fif  1315,  1363. 

S  68.  Motion  to  dl«cliarKe  from  arrest. 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  with- 
out notice,  upon  the  appearance  of  the  plaintiff  before  the  court, 
or  at  any  time  afterwards  before  judgment,  upon  two  days*  notice 
given  personally  to  the  plaintiff,  or  to  his  agent  or  attorney  who 
appeared  for  him  before  the  court,  apply  to  the  court  for  an  order, 
discharging  him  from  arrest.  The  application  may  be  founded 
upon  the  papers  upon  which  the  order  of  arrest  was  granted,  and 
upon  the  complaint,  if  it  has  been  made.  The  court  must  grant 
the  application,  where  it  appears  that  the  case  is  not  within  the 
provisions  of  section  fifty-six  of  this  act.  The  court  must  also, 
upon  the  defendant's  application,  grant  an  order  discharging  him 
from  arrest,  if  the  plaintiff  fails  to  take  out  an  execution,  upon 
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a  jiidjfni^nt  in   his  favor,   before  the  expiratioii  of  twenty-four 
houi'H  ufter  he  is  entitled  thereto. 
O.  O.  P.,  I  MOl. 

1 60.  PrlTilev«  froat  «rre«t« 

This  article  does  not  abridge  or  otherwise  affect  a  pririlege 
from  arrest  given  by  law,  or  a  right  of  action  for  the  breach 
thereof.  A  privileged  person  is  entitled  to  be  discharged  from 
arrest,  by  the  order  of  the  court  before  which  he  is  brought, 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discharge; 
or  he  may  apply  for  and  obtain  an  order  for  his  discharge,  as 
prescribed  in  section  five  hundred  and  sixty-four  of  the  code  of 
civil  procedure. 

C.  C.  p.,  S  2904. 

S  70.  Sections  applicable  as  to  nndertaklnss,  et  cetera* 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  this 
revision  inclusive  and  sections  one  hundred  and  twenty-seven  and 
one  hundred  and  twenty -eight,  in  so  far  as  they  relate  to  under- 
takings, sureties  and  justification,  apply  to  proceedings  under 
this  title,  and  the  exceptions  to,  and  examination  of,  sureties, 
whether  on  undertaking,  or  bail,  may  be  made  and  conducted, 
by  the  adverse  party,  as  prescribed  therein. 
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ARTICLB   SEOOmO. 

Atttiohmeni, 

Sec.  73.  When  maj  be  granted. 

74.  What  must  be  ihotrn  to  procure  warrant. 

75.  Contents  of  warrant. 

76.  Undertaking. 

77.  How  warrant  to  be  executed. 

78.  Attachment,  bow  levied. 

79.  Cortlflcato  of  defendant's  interest  to  be  fnmlabed. 

80.  Pt>r8on  refusing  certificate  maj^^be  examined. 

81.  Marshal  may  maintain  action. 

82.  When  attachment  dlachargcd,  et  cetera.    Property  to  be  reitored  ti 

defendant. 

83.  Service  of  summons  and  warrant  of  defendant. 

84.  Undertaking  of  defendant. 

80.  Claim  by  third  person;  bond  and  dellrery  thereupon. 

86.  Judgment  upon  bond. 

87.  Action  upon  undertaking  where  warrant  Is  vacated. 

88.  Return  by  marshal  attaching. 

89.  Application   to  vacate  or  modify  warrant  of  attachment. 

90.  Eflfpct  of  vacating  warrant. 

91.  Judgment  where  property   has  been  attached. 

92.  Sections  applicable  as  to  undertaking,   et  cetera. 

I  78.  Attaclinieiity  'vrhen  may  be  ffritated. 

A  warrant  of  attachment  against  the  property  of  one  or  more 
defendants  mnst  be  fcranted,  upon  the  application  of  the  plaintiff, 
as  hereinafter  prescribed,  in  an  action  upon  one  or  more  of  the 
followini;  causes  of  action: 

1.  Upon  a  judgrment. 

2.  Breach  of  a  contract,  express  or  implied. 

3.  Wrongful  conversion  of  personal  property. 

4.  Any  other  injury  to  personal  property,  in  consequence  of 
negliRence,  fraud  or  misconduct. 

L.    1882,  ch.   410,   |  1316. 

f  74.  "Wliat  iBiiat  be  aho'irm  to  procure  'Vfmrrant. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  court,  as  follows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defend- 
ant to  recover  damages  for  one  or  more  causes  specified  in  the 
last  section.  If  the  action  is  upon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff 
is  entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation,  or  not 
a  resident  of  the  state;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  state,  that  he  has  departed,  or  is  about  to 
depart  from  the  county  where  he  last  resided,  to  a  place  outside 
the  city  of  New  York,  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed, 
with  the  like  intent:  or  if  the  defendant  is  a  natural  person,  or 
a  domestic  corporation,  that  he  or  it  has  removed,  or  is  about 
to  remove  property  from  the  county  where  the  defendant,  being 
a  natural  person,  last  resided,  or  being  a  corporation,  has  kept 
its  principal  ofllce,  to  a  place  outside  of  the  city  of  New  York, 
with  intent  to  defraud  his  or  its  creditors,  or  has  assigned,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete 
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property,  with  the  like  intent;  or  where  for  the  purpose  of  pro- 
curing credit  or  the  extension  of  credit,  the  defendant  has  made 
a  false  statement  in  writing,  under  bis  own  hand  and  signature, 
or  under  the  hand  and  signature  of  a  duly  authorized  agent, 
made  with  his  knowledge  and  acquiescence,  as  to  his  financial 
responsibility  or  standing.  Or  that  the  defendant  being  a  natural 
person  of  full  age,  and  a  resident  of  the  state,  has  been  continu- 
ously without  the  United  States  for  the  space  of  six  months  or 
more,  immediately  before  the  application  and  either  that  he  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
mons in  his  behalf  as  prescribed  in  section  four  hundred  and 
thirty  of  the  code  of  civil  procedure,  or  that  service  upon  the 
person  so  designated  cannot  be  made,  with  due  diligence,  in  the 
county  where  the  person  making  the  designation  resides.  The 
affidavit  must  be  filed  in  the  office  of  the  clerk  of  the  court,  in 
the  district  in  which  the  action  is  brought  when  the  warrant  is 
issued. 

L.    1882.  ch.   410,   fi  1317. 

f  75.  Contents  of  vrnrrant. 

The  warrant  must  be  granted  by  the  court  at  the  time  when  the 
summons  is  issued,  and  must  be  issued  by  the  clerk  of  the  court 
in  the  district  in  which  the  action  is  brought,  and  it  mast  Ih* 
indorsed  upon  or  annexed  to  the  summons.  It  must  be  stibscribe*! 
•by  the  clerk,  and  must  briefly  recite  the  ground  of  the  attachment- 
It  must  require  the  marshal,  to  whom  the  summons  is  delivered, 
to  attach  on  or  before  a  day  specified  therein,  which  must  be  at 
least  six  days  before  the  return  of  the  summons,  and  safely  to 
keep,  as  much  of  the  defendant's  personal  property,  within  the 
city  of  New  York,  as  will  satisfy  the  plaintiflTs  demand,  with  the 
costs  and  expenses  and  to  make  return  of  his  proceedings  thereon 
to  the  court,  at  the  time  when  the  summons  is  returnable.  The 
amount  of  the  plaintiff's  demand  must  be  specified  in  the  war- 
rant as  stated  in  the  affidavit.  Nothing  in  this  section  shall  be 
construed  to  prevent  a  valid  warrant  of  attachment  issuing  in  a 
proper  case  against  a  non-resident  of  the  city  of  New  York. 

L.    1882,   ch.    410,    §  1318. 

§  70.  rnilertaklnsr* 

Before  granting  the  warrant,  the  court  must  require  a  written 
undertaking  to  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  court,  to  the  e'ffect  that,  if 
the  d(^fendant  recovers  judgment,  or  the  warrant  of  attachment 
is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be  awarded 
to  the  defendant,  and  all  damages  which  he  may  sustain  by  rea- 
son of  the  attachment,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  must  be  at  least  twice  the  amount  of  the 
I)laintiff's  demand,  as  stated  in  the  warrant,  and  in  no  case  less 
than  two  hundred  dollars,  and  that  if  the  plaintiff  recovers  judg- 
ment, he  will  pay  to  the  defendant  all  money  received  by  him 
from  pro])erty  taken  bv  virtue  of  the  warrant  of  attachment,  or 
upon  any  bond  given  therefor,  over  and  above  the  amount  of  the 
judgment  and  interest  thereupon. 

L.    1882,  cfa.   410,   S  1319. 

1480 


MUNICIPAL  COURT  ACT. 

§7T.  How  ywrn-rrwukt  to  be  exeeuted. 

The  marshal  to  whom  the  warrant  of  attachment  is  delivered 
must  execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  so  much  of  the  property  of  the  defend- 
ant hereinafter  mentioned,  as  will  satisfy  the  plaintiff's  demand 
with  coats  and  expenses  and  must  safely  keep  the  same  to  be 
disposed  of  as  prescribed  in  this  title  and  must  immediately  make 
an  inventory  thereof  stating  therein  the  estimated  value  of  each 
article  or  item.    Such  levy  can  be  made  on  the  following  property: 

1.  (Joods  and  chattels  of  the  defendant  found  in  the  city  of 
New  York  not  exempt  from  levy  and  sale  by  virtue  of  an  execu- 
tion including  mone/  and  bank  notes. 

2.  The  rights  or  shares  which  the  defendant  has  in  the  stock 
of  an  association  or  corporation  having  a  place  of  business  in  the 
city  of  New  York,  together  w^ith  the  interest  and  profits  thereon, 
and  the  marshal's  certificate  of  the  sale  thereof  entitles  the  pur- 
chaser to  the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had,  when  they  were  so  attached. 

3.  Causes  of  action  arising  upon  contract,  including  bonds, 
promissory  notes,  or  other  instruments  for  the  payment  of  money 
only,  negotiable  or  otherwise,  whether  past  due,  or  yet  to  become 
due,  executed  by  a  corporation,  or  by  a  private  person,  either 
within  or  without  the  state,  which  belong  to  the  defendant,  and 
are  found  within  the  city,  and  the  levy  of  the  attachment  there- 
upon is  deemed  a  levy  updn,  and  a  seizure  and  attachment  of, 
the  debt  represented  thereby.  * 

L.  1882,  ch.  410,  f  1820;  C.  C.  P.,  U  147,  148. 

i  78.  Attachment,  liofF  levied. 

A  levy  under  a  warrant  of  attachment  upon  personal  property 
capable  of  manual  delivery,  including  a  bond,  a  promissory  note, 
or  other  instrument  for  the  payment  of  money,  must  be  made  by 
taking  the  same  into  tlie  marshal's  actual  custody.  He  must 
thereupon,  without  delay,  deliver  to  the  person  from  whose  pos- 
session the  property  is  taken,  if  any,  a  copy  of  the  warrant,  and 
of  the  affidavits  upon  which  it  was  granted.  Upon  other  personal 
propert3%  it  must  be  made  by  leaving  a  certified  copy  of  the  war- 
rant and  a  notice  showing  the  property  attached,  with  the  person 
holding  the  same;  or  'if  it  consists  of  a  demand,  other  than  as 
specified  in  this  section  with  the  person  against  whom  it  exists 
or,  if  it  consists  of  rights  or  shares  in  the  stock  of  an  association 
or  corporation,  or  interests  or  profits  thereon,  with  the  president, 
or  other  head  of  the  association  or  corporation,  or  the  secretary, 
cashier,  or  managing  agent  thereof. 

C.  C.  P.,  I  649. 

§  70.  CertlflCAte    of  defendant's   tntereiit  to  be   fnrnlslied. 

Upon  the  application  of  a  marshal,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  payment  of 
money,  belonging  to  the  defendant,  must  furnish  to  the  marsha. 
a  certificate,  under  his  hand,  specifying  the  rights  or  number  of 
shares  of  the  defendant,  in  the  stock  of  the  association  or  corpo- 
ration, with  all  dividends  declared,  or  encumbrances  thereon,  or 
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the  amount,  nature  and  description  of  the  property,  held  for  th<» 
benefit  of  the  defendant,  or  of  the  defendant's  interest  in  property 
so  held,  or  of  the  debt  or  demand  owing  to  the  defendant,  as  the 
case  requires. 

c.  c.  P.,  8  850. 


S  80.  Person   refnalnnr  certificate   may  be  exajoalne^. 

If  a  person,  to  whom  application  is  made,  and  prescribed  in  th*- 
last  section,  refuses  to  give  such  a  certificate;  or  if  it  is  made  to 
appear  by  affldayit,  to  the  satisfaction  of  the  court,  that  there  i> 
reason  to  suspect  that  a  certificate  given  by  him  is  nntrue,  or 
that  it  fails  fully  to  set  forth  the  facts,  required  to  be  shown 
th(»reby,  the  court  may  make  an  order,  directing  him  to  attend 
at  a  specified  time,  at  the  court  in  the  district  in  which  the  actios 
is  brought,  and  submit  to  an  examination,  nnder  oath,  conceming 
the  same. 

c.  c.  P.,  1 661. 

i  81.  Mamhal  may  malntatn  action. 

The  marshal  must,  subject  to  the  direction  of  the  court,  collect 
and  receive  all  debts,  effects,  and  things  in  action  attached  by 
him.  He  may  maintain  any  action  or  special  proceeding  in  bis 
own  name  or  in  the  name  of  the  defendant,  which  is  neceswarr, 
for  that  purpose,  or  to  reduce  to  his  actual  possession  an  artid*" 
of  personal  property,  capable  of  manual  delivery,  but  of  which  b^ 
has  been  unable  to  obtain  possession,  and  he  may  discontinue 
such  an  action  or  special  proceeding,  at  such  time  and  on  snA 
terms,  as  the  court  directs. 

c.  c.  P.,  8  055,  subd.  1. 

1 82.  When  attachment  dlacharffed,  et  cetera,  propertr 
to  be  rentored  to  defendant. 

Where  a  warrant  of  attachment  or  a  writ  of  replerin  is  Tacated 
or  annulled,  or  an  attachment  is  discharged,  upon  the  app1icati{« 
of  the  defendant,  the  marshal  must,  except  in  a  case  "where  it  i* 
otherwise  expressly  prescribed  by  law,  upon  an  order  made  by 
the  court  to  that  effect,  deliver  over  to  tlJe  defendant,  or  to  tke 
person  entitled  thereto,  upon  reasonable  demand,  and  upon  pay- 
ment of  all  costs,  charges  and  expenses,  legally  chargeable  by  tli^ 
marshal,"  all  the  attached  personal  property  remaining  in  hj« 
hands,  or  that  portion  thereof,  as  to  which  the  attachment  is 
discharged;  or  the  proceeds  thereof,  if  it  has  been  sold  by  him. 

c.  c.  p.,  s  709. 

§  83.  Service  of  nnnimonii  and  "wnrrant  on  detendAat. 

The  marshal  must,  immediately  after  making  inventory,  aod 
nt  least  six  days  l>efore  the  return  day  of  the  summons,  serve  tV- 
jtimmons,  together  with  the  warrant  of  attachment  and  invea- 
tory,  upon  the  defendant,  by  delivering  to  him  personally  a  copy 
of  each,  if  he  can,  with  reasonable  diligence,  be  found  within  tk^ 
city,  or  if  he  cannot  be  so  found,  by  leaving  a  copy  of  each,  cer- 
tified by  the  marshal  at  the  last  place  of  residence  of  the  defend- 
ant in  the  city,  with  a  person  of  suitable  age  and  discretion,  or 
If  such  person  cannot  be  found  there,  by  posting  them  on  tkt 
outer  door,  and  also  depositing  another  copy  of  each  in  the  post- 
office,   inclosed   in   a   sealed  post-paid  wrapper,   directed    to  tbe 
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defendant  at  his  residence;  or  if  the  defendant  has  no  place  of 
residence  in  the  city,  by  delivering  them  to  the  person  in  whose 
possession  the  property  attached  is  found. 
L.  1882,  eta.  410,  |  1821. 

S84.  Vndertakinff  br  defendant. 

The  defendant,  or  his  attorney,  or  agent  in  his  behalf,  may,  at 
any  fime  before  judgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  marshal  an  undertaking  to  the  plaintiff  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  attached, 
as  stated  in  the  inventory,  with  one  or  more  sureties,  approved 
by  the  marshal  or  by  a  justice  of  the  court,  and  to  the  effect,  that 
if  the  judgment  is  rendered  against  the  defendant  and  an  exe- 
cution is  issued  thereupon,  within  six  months  after  the  giving  of 
the  undertaking,  the  property  attached  shall  be  produced  to 
satisfy  the  execution.  Thereupon  the  marshal  must  deliver  the 
property  to  the  defendant. 

L.  1882,  ch.  410,  (  1322. 

■ 

{86.  Cl&lm    by   third    person;    bond   and    delivery   there- 
vpon. 

If  a  person,  not  a  party  to  the  action,  claims  any  property 
attached,  which  is  not  reclaimed  by  the  defendant,  as  prescribed 
in  the  last  section,  he  may,  at  any  time  after  the  seizure  and 
before  execution  is  issued  upon  a  judgment  rendered  in  the 
action,  execute  and  file  with  the  clerk  a  bond  to  the  plaintiff, 
with  one  or  more  sureties  approved  by  the  marshal  or  by  a 
justice,  in  a  penalty  nt  least  twice  the  value  of  the  property 
claimed,  and  conditioned  that,  in  an  action  upon  the  bond  to 
be  commenced  within  three  months  thereafter,  the  claimant  will 
establish  that  he  was  the  general  owner  of  the  property  claimed 
at  the  time  of  the  seizure;  or  if  he  fails  so  to  do,  that  he  will 
pay  to  the  plaintiff  the  value  thereof,  with  interest.  The  mar- 
shal must  thereupon  deliver  the  property  claimed  to  the  claimant 
L.  1882,  cb.  410,  f  1323. 

i  89.  Judgrnient  npon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond,  given 
as  prescribed  in  tl\e  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  recov- 
ered exceeds  the  amount  which  the  plaintiff  recovers  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 
L.    1882,  ch.   410,  |  1324. 

f  8T.   Action  npon  nndertalclna^  where  fvnrrnnt  im  vacated. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the 
defendant  may  maintain  an  action,  upon  the  bond  and  under- 
takin;g  specified  in  the  last  two  sections,  in  his  own  name^  in  the 
same  manner  and  with  the  like  effe<'t  as  the  plaintiff  might  have 
done  if  the  warrant  had  remained  in  full  force. 

L.   1882,  «ta.  410,  I  laaik 
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§  88.  Retam  by  mamhal  attacMnv. 

The  marshal  executing  the  warrant  of  attachment  must,  at  th^ 
j-inie  when  and  the  place  where  it  is  returnable,  make  a  reinru 
thereto,  under  his  hand,  stating  all  his  proceedings  thereupou. 
lie  must  deliver  to  the  clerk,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoinsi 
provisions  of  this  article,  and  a  copy  certified  by  him,  of  tbt- 
inventory  of  the  property  attached.  The  return  must  state  the 
manner  in  which  the  warrant  and  inventory  were  served,  and, 
if  they  were  served  otherwise  than  by  delivering  a  copy  ihen-^f 
to  the  defendant  personally,  the  reason  therefor,  and  the  name 
of  the  person  to  whom  the  copy  was  delivered,  unless  his  name 
is  unknown  to  the  marshal;  in  which  case  the  return  must 
describe  him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  18S2,  ch.  410,  S  1326. 

9  80.  Application  to  vacate  or  modify  -warrant  of  attacli- 
inent. 

A  defendant,  whose  property  has  been  attached,  may,  upon  the 
return  of  the  summons,  or  before  such  return  on  written  iioii«f 
of  at  least  twenty-four  hours  to  the  plaintiff  or  his  attorney, 
apply  to  the  court  out  of  which  the  warrant  of  attachment  issuer! 
to  vacate  or  modify  it,  or  to  increase  the  plaintiff's  security. 
Such  an  application  may  be  founded  upon  the  papers  upon  which 
the  warrant  was  granted;  or  upon  proof,  by  aflSdavit.  on  the  part 
of  the  defendant,  or  upon  both.  If  it  is  founded  upon  proof  on 
the  part  of  the  defendant,  it  may  be  opposed  by  new  proof,  by 
atlidavit,  upon  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  but  no  other. 
The  court  may,  upon  the  return  of  the  summons,  or  at  any  other 
time  to  which  the  action  is  adjourned,  Tacate  the  warrant  of 
attachment  upon  his  own  motion,  if  he  deems  the  papers  up<»n 
which  it  was  granted  insufficient  to  authorize  it. 

L.  1882,  ch.  410,  §  1327. 

§  90.  Effect  of  vacatins  warrant. 

Vacating  the  warrant  of  attachment  does  not  affect  the  juris- 
di(^tion  of  the  court  to  hear  and  determine  the  action,  where  the 
dofoTidant  has  appeared  generally  in  the  action;  or  where  the 
summons  was  served  personally  upon  him.  or  where  judgment 
may  be  takon  against  him,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned  or  has  thus  appeared. 
In  every  other  case  the  justice  who  Tacates  a  warrant  of  attach- 
ment a^rainst  the  property  of  a  defendant  must  dismiss  the  «cti«>n 
as  to  him. 

L.   1R82.   ch.   410,  §  1328. 

f  91.  Jndflrment  ^rliere  property  liaa  been  attacked. 

Where  the  defendant  has  not  appeared,  and  the  summons  ha« 
not  bepM  personally  served  upon  him,  and  property  of  the  defend- 
ant has  boen  duly  attached  by  virtue  of  a  warrant  whieh  has  net 
been  vac'ated,  the  court  must  proceed  to  hear  and  determine  the 
actii)n:  Imt  in  an  action  subsequently  brought,  the  judgment  Is 
only  presumptive  evidence  of  the  indebtedness,  and  the  defend- 
ant is  not  barred  from  any  counterclaim  against  thft   plaintiff. 
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The  execution,  issued  upon  a  judgment  so  rendered,  must  require 
the  marshal  to  satisfy  it  out  of  the  property  so  attached,  without 
containing  a  direction  to  satisfy  it  out  of  any  other  property. 

L.  1882,  ch.  410,  I  1329. 

i  92.  Sections  applicable  as  to  aadertaklnc  et  cetera. 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  thiii 
revision,  inclusive,  and  sections  one  hundred  and  twenty-seve^ 
and  one  hundred  and  twenty-eight,  in  so  far  as  they  relate  to 
undertaking,  sureties  and  justification,  apply  to  proceedings  under 
this  title,  and  the  exceptions  to,  and  examination  of,  sureti?^. 
whether  on  undertaking,  or  bail,  may  be  made  and  conducted  Vy 
the  adverse  party,  as  prescribed  therein. 
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ARTICLB   THIRD. 

Replevin. 

Sec      Wit  BcdIcyIii* 

&6.  Affidavit  and  undortakiug  by  plaintiff. 

97.  AlBdayit  therefor,    before   couimencement  of  actloa. 

tt8.  Wbere  several  chattt'la  are  to  be  replevied. 

99.  Plaintiff's  undertaking  for  replevin. 

100.  Wbeu  agent,  et  cetera,    may  make  alBdavU  for  repUYia  or  retmn 

101.  Reqaisition  of  Justice. 

102.  How  executed. 

103.  How  executed  if  property  concealed,  ct  cetera. 

104.  Marshal  to  keep  in  potflesaion;  when  and  how  to  dellTor. 
106.  Return  to  requisition. 

106.  Defendant  when  to  except  to  ssretles,  proceedings  thervupoa. 

107.  Defendant  may  reclaim  chattel;  proceedings  thereupon. 

108.  Qualifications  of  sureties. 

109.  Justification. 

110.  Allowance  of  undertaking. 

111.  When  and  to  whom  marshal  to  deliver  chattel. 

112.  Penalty   for   wrong  delivery   by   marshal. 

113.  Claim  of  title  by   third   person;   proceedings   thereupon. 

114.  Action  against  a  marshal  on  claim. 

116.  Indemnity  to  marshal  against  such  action. 

116.  Answer  of  title  In  third  person. 

117.  Defendant  may  demand  Judgment  for  return  of  chattel. 

118.  For  delivery  of  property.    How  money  recovered  by  same  JudgmeAt 

may  be  collected. 

119.  Damages  when  chattel  Injured,  et  cetera,   by  defendant. 

120.  Judgment  or  verdict;  what   to  state. 

121.  Judgment  or  verdict,  et  cetera,  for  part  of  beveral  chattels. 

122.  Damages  how  ascertained  on  default. 

123.  Final  Judgment,  et  cetera. 

124.  Execution,  contents  thereof. 
126.  Marshal's  power  to  take  chattel. 

126.  Action  on  undertaking,   when  maintainable. 

127.  Marshal's  return,  evidence  therein. 

128.  Injury,  et  cetera,  no  defence. 

129.  Proceeding  where  summons  not  personally  served. 

130.  When  action  not  affected  by  failure  to  replevy. 

131.  Judgment  of   action  with   others. 

S95.  Action  to  recover  a  chattel. 

An  action  to  recover  a  chattel,  with  or  without  damages,  for 
the  wrongful  taking,  withholding,  or  detention  thereof,  may  be 
brought  in  the  municipal  court  of  the  city  of  New  York,  except: 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  asseasment  or  fine. 
issued  in  pursuance  of  a  statute  of  the  state,  or  of  the  United 
States:  unl(\sa  the  taking  was,  or  the  detention  is,  unlawful,  as 
specified  in  section  ninety-seven  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant 
of  attachment,  against  the  property  of  the  plaintiff,  unless  it 
was  legally  exempt  from  such  seizure,  or  is  unlawfully  detained. 
as  specified  in  section  ninety-seven  of  this  act. 

3.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant 
of  attachment,  against  the  property  of  a  person  other  than  the 
plaintiff,  and  at  the  time  of  the  commencement  of  the  action  the 
plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 

4.  Where  a  chattel  is  replevied  in  an  action  to  recover  the 
same,  and  a  final  judgment  awarding;  the  possession  thereof  to 
the  defendant  is  rendered,  a  subsequent  action  to  recover  the 
same  chattel  cannot  be  maintained  by  the  plaintiff,  for  the  same 
cause  of  action.     But  the  judgment  does  not  affect  his  ricrht  to 
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maintain  an  action  to  recoyer  damaires,  for  taking  or  detaining 
the  ttame  or  any  other  chattel,  unless  it  was  rendered  against 
him  upon  the  merits. 

5.  If  plainti£f'8  title  be  by  transfer,  made  since  wrongful  taking, 
or  during  wrongful  detention,  no  action  can  be  maintained  unless 
the  person  from  or  through  whom  the  plaintiff  derived  title  might 
have  maintained  the  same,  had  the  transfer  not  been  made. 

C.  C.   P..   SI  1219.   1690-1602;   L.  1882,   cb.   410.   §  1831. 

196.  Affidavit  and  andertaklnff  by  plalntilf. 

The  plaintiff  may,  at  the  time  the  summons  is  issued,  but  not 
afterwards,  require  the  chattel  to  be  replevied  as  prescribed  in 
this  act.  For  that  purpose  he  must  deliver  to  the  court,  an  affi- 
davit and  a  written  undertaking  as  herein  prescribed,  which  must 
be  filed  with  the  clerk  of  the  court  in  the  district  in  which  the 
action  is  brought. 

L.  1882.  ch.  410,  1 1332. 

197.  Affidavit  therefor^  before  oommeAcement  of  action. 

The  affidavit  prescribed  in  the  last  section,  mtist  particularly 
describe  the  chattel  to  be  replevied  and  must  contain  the  following 
allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  possession  thereof,  by  virtue  of  a  special  property  therein: 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  the 
best  knowledge,  information,  and  belief  of  the  person  making  the 
affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment  or  fine,  issued 
in  pursuance  of  a  statute  of  the  state,  or  of  the  United  States: 
or,  if  it  has  been  taken  under  color  of  such  a  warrant,  either  that 
the  taking  was  unlawful,  by  reason  of  defects,  in  the  process,  or 
other  causes  specified,  or  that  the  detention  is  unlawful  by  rea- 
son of  facts  specified  which  have  subsequently  occurred. 

.5.  That  it  has  not  been  seized  by  virtue  of  an  execution  or  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  or  of 
any  person  from  or  through  whom  the  plaintiff  has  derived  title 
to  the  chattel,  since  the  seizure  thereof:  or,  if  it  has  been  so 
seized,  that  it  was  exempt  from  the  seizure,  by  reason  of  facts 
specified,  or  that  its  detention  Is  unlawful,  by  reason  of  facts 
specified  which  have  subsequently  occurred. 

6.  Its  actual  value. 

C.  C.  P.,  f  1605;  L.   1882,  ch.  410,  |  13,'52. 

§98.  'Wbere   several  chattels  are  to  be  replcTied* 

Where  the  affidavit  describes  two  or  more  chattels  of  the  same 
kind,  it  must  state  the  number  thereof,  and  where  it  describes  a 
chattel  in  bulk,  it  must  state  the  weight,  measurement,  or  othei 
quantity.  Where  it  describes  two  or  more  chattels,  to  be  replev- 
ied, it  may,  at  the  election  of  the  plaintiff,  state  the  aggregate 
Talue  of  all,  or  separately  the  value  of  any  chattel  or  of  any  class* 
of  chattels,  and  the  aggregate  value  of  the  remainder,  if  any. 
Where  it  states  separately  the  value  of  one  or  more  chattels  or 
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classes  of  chattels,  the  defendant  may  require,  as  prescribed  in 
the  following  provisions  of  this  article,  the  return  of  any  or  all 
of  the  chattels  or  classes  of  chattels,  the  value  of  which  is  thus* 
stated,  or  of  the  portion  thereof  which  has  been  replevied.  If  he 
procures  such  a  return,  the  remainder  must  be  delivered  to  the 
plaintiff,  except  as  is  otherwise  prescribed  in  this  article. 

C.  C.  P.,  «  1097;  L.   1882.  ch.  410,  «  13S2. 

§90.  Plaintiff*!!    nndertaklnar    for   replevin. 

The  undertaking  must  be  executed  by  at  least  two  sureties  or 
by  a  fidelity  or  surety  company,  expressly  authorized  by  law  to 
execute  an  undertaking,  which  must  be  approved  by  the  coiir* 
It  must  be  to  the  effect  that  the  sureties  are  bound  in  a  speoifitM 
sum  not  leas  than  twice  the  value  of  the  chattel,  as  stated  in  the 
affidavit,  for  the  prosecution  of  the  action,  for  the  return  of  the 
chattel  to  the*  defendant,  if  possession  thereof  is  adjudged  to 
him,  or  if  the  action  abates,  or  is  discontinued,  before  the  chattel 
is  returned  to  the  defendant;  and  for  the  payment  to  the  defend- 
ant of  any  sum,  which  the  judgment  awards  to  him  against  the 
plaintiff. 

L.  1882,  ch.  410.  f  1699. 


f  100.  Wlien  afrent,  et  cetera,  may  make  aAd&vit  for 
plevin  or   retnrn. 

The  affidavit  to  be  delivered  to  the  court,  in  behalf  of  th»- 
plaintiff,  with  a  requisition  to  replevy  a  chattel,  may  be  made  bv 
the  plaintiff's  agent  or  attorney,  if  the  material  facts  are  within 
his  personal  knowledge;  or  if  the  plaintiff  is  not  within  the  city 
of  New  York  where  the  attorney  resides  or  has  his  oflSce,  or  i* 
not  capable  of  making  the  affidavit.  The  affidavit  to  be  dellventl 
to  the  court,  either  in  behalf  of  the  defendant,  with  a  notice  that 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person  not 
a  party,  who  makes  a  claim  as  prescribed  in  section  one  hundred 
and  thirteen  of  this  act,  may  be  made  by  an  agent  or  attorney. 
if  the  material  facts  are  within  his  personal  knowledge,  or  if  the 
defendant  or  claimant  as  the  case  may  be,  is  not  within  the  city 
of  New  York,  and  capable  of  making  the  affidavit.  When  the 
amdavit  is  made  by  an  attorney  or  agent,  he  must  state  therein 
wliat  allegations,  if  any,  are  made  upon  his  information  and 
belief;  and  he  must  set  forth  therein  the  grounds  of  hia  belief. 
as  to  all  matters  not  stated  upon  his  knowledge,  and  the  reason 
why  the  aflidavit  is  not  made  by  the  party  or  the  claimant. 

C.  C.  p.,  fi  1712. 

i  101.   Reqninltlon    of    Jnstice. 

Upon  receiving  the  affidavit  and  undertaking,  the  justice  must 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  sub- 
scribed by  him.  requiring  the  marshal  to  whom  the  summons  is 
delivered  to  replevy  the  property  described  in  the  affidavit,  on  or 
before  a  day  specifiod  in  the  requisition,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons.  The  affidavit, 
undertaking  and  requisition  must  be  delivered  ^o  the  marshal 
with  the  summons. 

L.  1882,  cb.  410,  (  1333. 
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}  102.  How  executed. 

If  any  chattel  described  in  the  affidavit  is  found  in  the  pos- 
session of  the  defendant,  or  of  his  agent,  the  marshal  to  whom 
the  summons,  affidavit  and  requisition,  together  with  a  copy  of 
the  undertaking  arc  delivered,  after  the  undertaking  and  requi- 
sition have  been  approved  by  the  court,  as  prescribed  in  the  fore- 
going sections  of  this  chapter,  must  forthwith  replevy  it  by  taking 
it  into  his  possession.  He  must  thereupon  without  delay  serve 
upon  the  defendant  a  copy  of  the  summons,  affidavit,  requisition 
and  undertaking  by  delivering  the  same  to  him  personally,  if  he 
can  be  found  within  the  city  of  New  York,  or  if  he  cannot  be  nb 
found,  to  his  ngent.  If  any,  from  whose  possession  the  chattel  is 
tak«»n;  or  if  neither  can  be  found  within  the  city  of  New  York,  by 
leaving  a  copy  at  the  usual  place  of  abode  of  either,  with  a  per- 
son of  suitable  age  and  discretion. 

C.  C.  P.,  8 1701. 


i  1118.  How  executed   If  property  concealed,  et  cetei 

If  any  chattel,  described  in  the  affidavit,  is  secured  or  concealed 
in  a  building  or  inclosnre,  the  marshal  must  publicly  demand  its 
delivery.  If  it  is  not  delivered,  pursuant  to  the  demand,  he  must 
cause  the  building  or  inclosure  to  be  broken  open,  and  must  take 
the  chattel  into  his  itossession.  ' 

C.  C.  P.,  I  ITOl. 

1 104.  Marahal  to  Iceep  in  posaesslonf  when  and  hovr  to 
deliver. 

A  marshal  who  has  replevied  a  chattel,  must  retain  it  in  his 
possession,  keeping  it  in  a  secure  place,  until  the  person  who  is 
entitled  to  the  possession  thereof,  is  ascertained,  as  prescribed  in 
this  title.  He  must  then  deliver  it  to  that  person  upon  request 
and  payment  of  his  lawful  fees,  and  necessary  expenses  for  taking 
and  keeping  it,  as  taxed  by  the  court,  out  of  which  the  proceed- 
ings issued. 
C.  c.  P.,  1 1702. 

(  lOS.  Return  to  reavisltlon. 

The  mcrshal  must,  on  or  before  the  return  day  of  the  summons, 
make  a  return  to  the  requisition,  under  his  hand,  stating  all  his 
proceedings  thereupon;  and  file  it,  with  the  affidavit,  undertaking, 
and  requisition,  with  the  clerk  in  the  district  in  which  the  action 
is  brought.  The  return  must  state  the  manner  in  which  the  sum- 
mons, affidavit,  requisition  and  undertaking  were  served;  and,  if 
they  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name 
is  unknown  to  the  marshal,  in  which  case  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1882,  ch.  410,  I  1336. 

I  lOO.  Defendant  "wlien  to  except  to  anretleap  proceedlnyn 
tlierenpon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
Unless  he  requires  a  return  of  the  chattel,  may  serve  upon  th# 
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plaintiff,  or  upon  the  marshal,  a  written  notice  that  he  excepts 
to  the  plaintiff^s  sureties,  otherwise  he  is  deemed  to  have  waived 
all  objections  to  them.  If  such  a  notice  is  served,  the  sureties 
must  justify  upon  the  return  of  the  summons,  or  the  plaintiff 
must  then  give  new  undertaking  to  the  same  effect  as  the  original 
undertaking,  with  other  sureties,  who  must  then  appear  and 
justify  before  the  court.  « 

L.  1882,  ch.  410,  |  1336. 

f  107.  Defendant  may  reclaim  cl&attel)  proceedings  tliere- 
ifpon. 

At  any  time  before  the  return  of  the  summons,  the  defendant 
may,  if  he  does  not  except  to  the  plaintiff's  sureties,  serve  upon 
the  clerk  a  notice  that  he  requires  the  return  of  the  chattel 
replevied.  With  the  notice  he  must  deliver  to  the  clerk  the  fol- 
lowing papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  possession  thereof,  by  virtue  of  a  special  property  thereto, 
the  facts  with  respect- to  which  must  bo  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  or  a 
fidelity  or  surety  company,  specifically  authorized  by  law  to  act 
instead  of  sureties,  to  the  effect  that  they  are  bound,  in  a  speci- 
fied sum,  not  less  than  twice  the  value  of  the  chattel,  as  stated 
in  the  affidavit  of  the  plaintiff,  for  delivery  thereof  to  the  plain- 
tiff, if  delivery  thereof  is  adjudged,  and  for  the  payment  to  him 
of  any  sum,  which  the  judgment  awards  against  the  defendant. 
The  sureties  in  the  undertaking,  must  justify  before  the  court, 
upon  the  return  of  the  summons. 

If  the  plaintiff  has  stated  separately  in  his  afiidavit  the  value 
of  one  or  more  chattels,  or  clftsses  of  chattels,  as  prescribed  in 
section  ninety-eight  of  this  act,  the  defendant  may  require  a 
delivery  of  part  of  the  property  replevied,  as  prescribed  in  that 
section. 

0.  C.  p.,  §§  1704,  2925:  L.  1882,  ch.  410,  f  1337. 

§  108.  Qnaltllcatlonfl  of  «nretiea. 

The  qualifications  of  sureties,  as  required  by  this  act,  are  as 
follows: 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  city  of  New  York. 

2.  Each  of  them  must  be  worth  twice  the  sum  specified  for 
w^hich  they  become  obligated  in  the  undertaking  or  order  of 
arrest,  exclusive  of  property  exempt  from  execution. 

3.  A  fidelity  or  surety  company  specifically  authorized  l>y  law 
to  act  as  surety. 

C.  C.   P.,  SS  B79,  2926:  L.   1882,  oh.  410,  $  1338. 

\  100.  jQHtlficatlon. 

For  the  purpose  of  justification,  each  of  the  sureties  or  bail 
must  attend  before  the  court,  at  the  time  and  place  mentione-i 
in  the  notice,  provided  in  section  one  hundred  and  six  of  this  act- 
and  be  examined  on  oath,  touching  his  Ruffioiency.  in  sncli  mann'^r 
as  the  court,  in  its  discretion,  thinks  proper.  The  court  may,  is 
its  discretion,  adjourn  the  examination,  from  day  to  day,   until  it 
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!s  completed,  but  such  an  adjournment  mast  always  be  to  the 
next  judicial  day,  unless  by  consent  of  parties.    If  required  by  the 
attorney  for  the  adverse  party,  the  examination  must  be  reduced 
to  writing,  and  subscribed  by  the  bail  or  surety. 
C.  C.  P..   H  6S0,  2926;  L.   1882,  cb.  410,   §  1338. 

i  110.  Allofrance  of  niidertnkliiiir- 

If  the  court  finds  the  surety  or  bail  sufficient,  it  must  annex 
the  examination  to  the  undertaking,  indorse  its  allowance  thereon, 
and  cause  them  to  be  filed  with  the  clerk. 

G.  0.  p.,   tt  581,  2926;  L.   1882.  ch.  410.  i  1338. 

f  111.  l^lieii  and  to  -whom  mamhal  to  dcllTer  chattel. 

If  the  defendant  neither  excepts  to  the  plaintifiTs  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  purpose,  or  if  he  fails  to  procure  the  allowance  of  his  under- 
taking, or  if  the  plaintiff,  after  the  defendant  has  excepted  to  his 
sureties,  duly  procures  the  allowance  of  his  undertaking,  the 
marshal  must,  except  in  the  case  specified  in  section  one  hundred 
and  thirteen  of  this  act,  immediately  deliver  the  chattel  to  the 
plaintiff.  If  the  plaintiff,  after  the  defendant  has  excepted  to 
his  sureties,  fails  to  procure  the  allowance  of  his  undertaking, 
or  if  the  defendant  after  he  has  required  the  return  of  the  chat- 
tel, procures  the  allowance  of  his  undertaking,  the  marshal  must 
immediately  deliver  the  chattel  to  the  defendant. 
L.  1882,  ch.  410.  S  1330. 

8112.  Penalty  for  wrona:  delivery  by  marshal. 

The  marshal  who  delivers  to  either  party,  without  the  consent 
of  the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in 
the  last  section,  or  by  virtue  of  an  execution  issued  upon  a  judg- 
ment in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of  one 
hundred  dollars,  and  is  also  liable  to  him  for  all  damages  which 
he  sustains  thereby. 

L.  1682,  ch.  410,  f  1340. 

S113.  Claim  of  title  by  third  person ^  proceeding  there- 
upon. 

At  any  time  before  the  chattel  which  has  been  replevied  is 
actually  delivered  to  either  party,  if  a  person  not  a  party  to  the 
action,  claims  as  against  the  defendant  a  right  to  the  possession 
thereof,  existing  at  the  time  when  it  was  replevied,  an  affidavit 
may  be  made  and  delivered  to  the  marshal  who  executed  the 
requisition,  in  his  behalf,  stating  that  he  makes  such  claim, 
si)e<ifyiug  the  chattel  or  chattels,  to  which  it  relates,  if  tw^o  or 
more  chnttols  have  been  replevied,  and  the  claim  relates  only  to 
part  of  them,  and  sotting  forth  the  faets  upon  which  his  right 
of  possession  depends.  In  that  case,  the  marshal  may.  in  his 
discretion,  before  he  delivers  the  chattel  to  the  plaintiff,  serve 
npon  the  plaintiff's  attorney,  a  copy  of  the  affidavit  with  a  notice 
that  he  re<juirrs  indemnity  against  the  claim.  If  the  indemnity 
is  not  furnished  within  a  reasonable  time,  after  the  plaintiff 
becomes  entitled  to  the  delivery  of  the  chattel,  the  marshal  may, 
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in  his  discretion,  deliver  it  to  the  claimant  without  incarring  any 
liability  to  the  plaintiff,  by  reason  of  so  doing. 
C.   C.  P.,   i  1709;   L.   1882,  ch.   410,  fi  1341. 

§  114.  Action.  Asalnst  a  marslial  on  claim. 

A  person,  not  a  party  to  the  action,  who  has  served  an  affidavit 
as  prescribed  in  the  last  section,  may  maintain  an  action,  against 
the  marshal  who  has  delivered  the  chattel  to  the  plaintiff,  to 
recover  his  damages,  by  reason  of  the  taking,  detention,  or  deliv- 
ery of  the  chattel.  But  the  summons  in  such  an  action  must  Ih> 
issued  within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  it  i'- 
issued.  An  action  cannot  be  maintained  against  a  marshal  by  a 
person  so  entitled  to  make  a  claim,  except  as  prescribed  in  this 
section. 

C.   C.   P.,   i  1710;   L.   1882.  ch.   410,   I  1341. 

1 115.  Indemnity   to  mamhal   aarainst  ancli  action. 

The  indemnity  to  be  furnished  to  the  marshal  by  the  plaintiff, 
as  proscribed  in  the  last  section  but  one,  must  consist  of  a  writti'n 
undertaKing  to  him,  in  an  amount  at  least  double  the  actual 
value  of  the  property  claimed,  executed  by  at  least  two  sureties, 
or  in  a  proper  case  by  a  fidelity  or  surety  company,  that  they  or 
it  will  indemnify  him  against  any  liability,  for  damages,  e«^ts 
or  expenses,  to  bo  incurred  in  an  action,  brought  against  him. 
by  reason  of  the  taking  or  detention  of  the  chattel,  or  its  delivery 
to  the  plaintiff.  Each  of  the  sureties  besides  possessing  the  other 
qualifications  required  by  law,  must  be  a  freeholder  or  house- 
holder in  the  city  of  New  York.  The  marshal  before  deliverinjE 
the  chattel,  may  require  the  persons  offered  as  suretie.s,  to  snl»- 
niit  to  an  examine tion.  beforo  the  court,  out  of  which  the  pn> 
ceodiiiprs  issued.  The  sureties  are  entitled  to  be  sub.stituted  a< 
defendants,  in  an  nvtmn,  brought  as  prescribed  in  the  last  section, 
as  If  the  chattel  had  been  levied  upon,  by  virtue  of  an  execution. 

C.   C.   P.,    f  ITU;   L.   1882,  ch.   410,   fi  1341. 

8  115a.  Third  party  may  interplead  and  defend. 

At  any  tinie  before  a  chattel  or  chattels  which  have  Ikh^d 
replevied  are  actually  delivered  to  either  party,  and  at  least  two 
(lays  before  tlie  return  day  of  the  summons,  a  person,  not  a 
pirty  to  the  action,  who  claims  a  right  to  the  possos.sion  of  thf 
chattel  or  (battels  so  replevied,  or  any  part  thereof,  which  rich! 
rs  clainied  to  have  existed  at  the  time  when  the  said  chattel  or 
chattels  were  replevied,  and  which  he  desires  to  assert  nijiv 
make  an  alhdavit  and  deliver  the  same  to  the  court,  stating  thVt 
he  makes  such  claim,  and  does  so  without  collusion  with  the  de- 
fendant. The  party  shall  also  .specify  in  such  affidavit  th^- 
chattel  or  chattels  to  which  he  makes  claim,  setting  forth  th.> 
fa(>ts  upon  which  his  ri^rht  depends,  and  praying  to  be  impload«-d 
as  a  defendant  in  the  action.  The  court  may  thereupon  erant 
lonvo  to  said  party  to  ajipear  and  defend  and  the  provisions  of 
this  act  in  relation  to  the  defendant  or  defendants  originallv  'nn>- 
coeded  against,  so  far  as  applicable,  shall  apply  to  the  said  Vvirtv 
and  the  court  may.  in  its  discretion,  make  such  order,  or  'lircn 
sm^h  delivery  of  the  possessi(,n  of  the  property,  as  may  ho   jn.<t 

o  tin      v"';^    ^^^  Z'-'"'  ''^•'}^»*«^r«^  "*y  ^  determined  in   {he 
Action.     Nothin-  ni   lh:s  section,   however,  shall  be  construed    to 
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Affect  the  ligrbts  of  the  parties  to  maintain  a  seiKirate  action,  oi 
to  recover  damages  for  the  wrongful  taking  or  detention  of  a 
chattel,  unless  judprment  is  awarded  against  him,  as  herein  pro- 
vided, on  the  merits.  In  that  case  the  court  may  grant  leave  to 
said  party  to  appear  and  defend,  and  the  provisions  of  this  aci 
in  relation  to  the  defendant  or  defendants  originally  proceeded 
against,  then  apply  to  said  party. 

[New.]    L.  10O3,  ch.  431.    In  effect  May  7,  1903. 

S  116.  Ana^vrer  of  title  in  third  person. 

The  defendant  may,  by  answer,  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  him- 
self with  the  latter's  title.  , 

c.  c.  P.,  S  1723. 

{  117.  Defendant  may  demand  jicds'ment  for  return  of 
chattel. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 

required  the  return  thereof,  pending  the  action,  as  prescribed  in 

the  foregoing  sections,  he  may,  in  his  answer,  demand  judgment 

for  the  return  thereof,  either  with  or  without  damages  for  the 

taking,  withholding,  or  d'»tention. 

L.   18S2,  ch.  410,   §  1342. 

§  118.  For  delivery  of  property)  bow  money  recovered  by 
name  Jndvment  may  be  collected. 

An  execution  for  the  delivery  of  a  chattel,  must  particularly 
describe  the  property  and  designate  the  party  to  whom  the  judg- 
ment awards  possession  thereof.  It  must  require  the  marshal 
to  deliver  the  possession  of  the  property  within  the  city  of  Now 
York,  lo  the  party  entitled  thereto.  If  a  sum  of  money  is  awarded 
by  the  same  judgment,  it  may  be  collected  by  virtue  of  the  same 
execution;  or  a  separate  execution  may  be  issued  for  the  collec- 
tion thereof,  omitting  the  direction  to  deliver  poss  -ssion  of  the 
property.  If  one  execution  is  ii^sued  for  both  purposes,  it  mu»ft 
contain  with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  person  as 
the  case  requires. 

C.  C.  P.,  {  1373;  L.  1882.  ch.  410.  §  1.343. 

§  119.  Damairea  virhen  chattel  injured,  et  cetera,  by  de- 
fendant. 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
otherwise  depreciated  in  value,  while  it  was  in  the  possession  or 
under  the  control  of  the  defendant,  under  s\ich  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  depre- 
ciation, in  an  action  brought  against  the  defendant  therefor,  he 
may  recover  the  same  damages,  in  an  action  brought  as  pre- 
scribed in  this  article.  In  that  case  he  must  set  forth  the  faets 
in  his  complaint,  and  demand  judgment  for  damages  accordingly. 

r.  C.  p.,  9  1722;  li.  1882,  oh.  410,  5  1343. 

I  120.  Jndflrntent  or  verdict;  what  to  fitate. 

The  judgment,  verdict  or  decision,  must  fix  the  damages,  if 
any,  of  the  prevailing  party. 

1.  Where  it  awards  to  the  plaintiff  a  chattel,  which  has  not 
been  replevied,  or  when;  it  awards  to  the  prevailing  party  a 
<'hattel,  which  has  been  replevied,  and  afterwards  delivered  by 
the  marshal  to  the  unsu«"cessful  party,  or  to  a  person  not  a 
party,  it  must  also  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

2.  In  a  ca.se  where  the  unsuccessful  party  had  a  si>ecial  prcm- 
erty  therein,  not  equal  lo  the  full  valuation  of  th^  chattel  to  fix 
till'  value  of  the  spe<*ial  property. 

C-   C.   P.,  Sii  1726.  1727:  L.   1882,  ch.  4le,   §   134a 
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I  121.  JvdsmeBt  or  rerdict^  et  cetera,  for  part  of  oere/al 
Dluittelii. 

Where  the  action  Is  brought  to  recover  two  or  more  chattels, 
the  judgment,  verdict  or  decisioui  may  award  to  one  partj.  one 
or  more  distinct  chattels,  which  can  be  identified,  and  set  apart 
from  the  others,  and  the  residue  to  the  other  party,  and,  if  nec- 
essary, the  complaint  must  be  amended  so  as  to  conform  thereto. 
The  final  judgment  rendered  thereupon,  must  award  to  each  party 
the  same  relief,  with  respect  to  the  finding  in  his  favor,  as  if 
separate  judgments  were  rendered,  except  that,  where  each  party 
is  entitled  to  an  absolute  award  of  a  sum  of  money,  against  the 
other,  the  smaller  sum  must  be  deducted  from  the  greater,  and 
the  balance  only  must  be  awarded. 

C.  C.  P.,  S  1728. 

§  122.  Damagres;  hoiv  ajicertalned  on  default. 

Where  the  plaintiff  is  entitled  to  judgment  by  default,  for  waat 
of  an  appearance  or  pleading,  the  court  to  wbich  he  applies  for 
judgment  may  ascertain  and  determine  the  damages  to  whic^  be 
is  entitled  and  the  value  of  the  chattel,  if  necessary. 

c.  c.  P.,  §   1729. 

I  123.  Final  Jndsrmenty  et  cetera. 

Final  judgment  for  the  plaintiff  must  award  to  him  ];>osse(«si<>n 
of  the  chattel  recovered  by  him,  with  his  damages  if  any.  If  a 
chattel  recovered  was  not  replevied,  or  if  after  it  was  reple^it'-i 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party,  a> 
prescribed  in  this  act.  the  final  judgineut  must  also  award  to  ihi 
plaintiff  the  simi  fixed  as  the  value  thereof,  to  be  paid  by  xh^ 
defendant,  if  possession  thereof  is  not  delivered  to  the  plaintiff. 
If  the  defendant  has  demanded  judgment  for  the  return  of  s 
chattel,  which  was  replevied,  and  afterwards  delivered  to  \ht 
plaintiff  or  to  a  person  not  a  party,  as  prescribed  in  this  act. 
final  judgment  in  his  favor  theVefor  roust  award  to  him  po!««*- 
sion  thereof,  with  his  damages,  if  any.  and  it  must  also  award  i«* 
him  the  sum  fixed  as  the  value  thereof;  to  be  paid  by  the  plain- 
tiff, if  possession  is  not  delivered  to  the  defendant.  But  if  the 
case  is  one  of  those  specified  in  subdivision  two  of  section  or.*» 
hundred  and  twenty  of  this  act,  final  judgment  in  favor  of  ih*- 
defendant  must  award  to  him  the  sum  fixed  as  therein  specifi^^i. 
and  if  it  is  not  collected,  the  delivery  of  the  chattel,  or.  If  ihf 
chattel  has  not  been  replevied,  or  has  been  returned  to  him  aftt^r 
•vplevin,  that  he  is  entitled  to  the  possession  thereof,  until  th? 
sum  so  awnnlcd  is  collected,  or  otherwise  paid. 

C.  r.  P.,   §  17:ui;  L.   1S82.  ch.  410,   (  1343. 

§  12-1.   E^xecntiont  contentM  thereof. 

An  oxecnii(»n  for  the  delivery  of  the  possession  of  a  chattel  aoi 
to  satisfy  out  of  the  i)roperty  of  the  judgment  debtor  a  sum  «i' 
money  contin««>ntly  awarded  against  him,  must  contain,  in  addi- 
tion to  tlie  other  matters  prescribed  by  law,  the  followinir  dir^^ 
tion: 

1.  Where  the  jnd;-'uient  awards  a  sum  of  money,  if  po^ies^i^vn 
of  the  chattel  is  not  delivered  to  the  prevailing  party,  the  exe.-'i 
tion  must  riMjuire  the  marshal  if  the  chattel  cannot  be  fono'. 
within  the  city  of  New  York,  to  satisfy  the  sum  so  awardcnl  wits 
interest  and  his  fees,  nut  of  the  property  of  the  party  ayrain^: 
whom  the  jud^uient  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  pr*- 
scribed  in  this  section,  must  be  in  the  form  required  by  law  f^r 
a  like  direction,  where  an  execution  against  property  is  isbued 
upon  a  jwd^'ment  for  a  sum  of  money. 

C.  C.  r.,   §  1731;  L.   1882,  ch.  410,   $  1345. 
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t  19S.  MafshaFs  power  to  take  chattel. 

For  the  purpose  of  taking  possessioa  of  u  chattel,  by  virtue  of 
such  an  execution,  the  powers  of  the  marshal  are  the  same  as 
where  he  is  required  to  replevy  a  chattel. 

C.  C.  p.,  f  I7«ii  L.  1^.  ch.  410. 1 184a. 
f  126.  Action  on  nnder taking)  -wlien  maintainable.^ 

A  plaintiff  who  has  recovered  a  final  judgment  cannot  maintain 
an  action  against  the  sureties  in  an  undertaking  given  in  behalf 
of  the  defendant  to  procure  a  return  of  the  chattel  or  against  the 
bail  of  a  defendant  who  has  been  arrested,  until  after  the  return, 
wholly  or  partly  unsatisfied  or  unexecuted,  of  au  execution  in 
his  favor,  for  the  delivery  of  the  possession  of  the  chattel,  or  to 
satisfy  a  sum  of  money  out  of  the  property  of  the  defendant,  or 
for  both  purposes,  as  the  case  requires.  A  defendant  who  has 
recovered  a  final  judgment  cannot  maintain  an  action  against 
the  sureties  in  the  pinlntiff's  undertaking,  given  to  procure  a 
replevin  until  after  a  like  return  of  similar  execution  against  the 
phiintiff. 

C.  C.  P.,   §  1733;  L.  1882.  ch,  410,  |  1343. 

I  127.  MarBhaFs  return  |  eviden«o  tkereia* 

in  such  an  action  against  the  sureties,  the  marshaFs  return  to 
the  execution  is  presumptive  evidence  of  a  failure  to  deliver  or 
to  return  a  chattel,  or  to  pay  a  sum  of  money,  according  to  the 
terms  of  the  imdertaking. 

0.  C.   P..   9  1734;  L.  18S2,  ch.  410,   i   1343. 

{  128.  Injury,  et  cetera^  no  defence. 

It  is  not  a  defence  to  such  an  action,  that  the  chattel  was 
injured  or  destroyed,  after  it  was  replevied,  unless  the  injury  or 
destruction  was  alTected  by  the  act,  or  with  the  consent  of  the 
plaintiff,  in  the  action,  or  occurred  after  the  chattel  was  taken 
by  virtue  of  the  exeoution. 
C.  C.   P.,   9  1735;  L.  1882.   ch.  410,   |  1343. 

8  120.  ProceedinflT  'where  anninion*  not  personally  served. 

Wher.e  the  defendant  does  not  appear,  and  the  summons  has 
not  been  personally  served  upon  him,  and  a  chattel,  or  a  part  of 
a  chattel,  to  recover  which  the  action  is  brought,  has  been  re- 
plevied, and  the  proceedings  thereupon  have  been  duly  taken, 
as  prescri>»ed  in  this  act,  the  court  mnst  proceed  to  hear  and 
determine  the  action  with  r<»«pect  to  that  chnttel,  or  ^lart  of  a 
chattel,  or,  if  the  at*tion  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied,  in  like 
manner  and  with  the  like  effect  as  if  the  summons  had  been 
personAlly  served. 

L.    lftS2,    ch.    410,    9    1344. 

\130.  When  action  not  affected  by  fnJlnre  to  Replevy* 
Vhere  the  sumuirms  has  been  personally  served  upon  the  de* 
fendant,  or  where  he  appears,  the  court  must  proceed  to  hear 
and  determine  the  a<"tion,  nlthoujrh  the  plaintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  marshal  has  not  been  able  to 
replevy  it. 
L.    1882,   ch.   410.    9   1.345. 

I   IHI.  Joinder  of  action  i^lth  others. 

Nothing  in  this  title  is  to  be  so  construed   as  to  prevent  the 
plaintiff  from  uniting  in  the  same  complaint  two  or  more  causes 
of  action,  in  any  case  specified  in  section  one  hundred  and  forty- 
six  of  this  act. 
O.  O.  p.,  9  1689. 
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ARTICIiK  FOURTH. 

Action  to  foreclose  a  lien  on  a  ckatteL 

Sec.  137.  Action;  when  and  In  what  courts  maintainable.'    • 
138.  Warrant  In  action. 
189.  Action  on  conditional  salo  agreemeat,   ct  cetera;  how  bran^t. 

140.  Judgment;  order  of  arrest;  body  execution. 

141.  Judgment,  et  cetera. 

142.  Application  of  this  article. 

S 137.  Action;   ipvhen   ajid   In  Trhat  courts    nutlntAlnablc. 

An  action  may  be  maintained  in  the  municipal  court  of  the  city 
of  New  York,  to  foreclose  a  lien  upon  a  chattel,  for  a  sum  of 
money,  where  the  amount  claimed,  exclusive  of  costs,  does  not 
exceed  five  hundred  dollars,  in  any  case  where  such  a  lien  exists 
at  the  time  of  the  commencement  >f  the  action. 
C.  c.  p..  §  1737. 

f  138.  Warrant  In   action   for. 

In  an  action  to  foreclose  a  lien  upon  a  chattel,  if  the  plaintiff 
is  not  in  possession  of  the  chattel,  a  warrant,  comma Bdin$:  the 
marshal  to  seize  the  chattel,  and  safely  keep  it  to  abide  the  judg- 
ment, may  be  issued  in  like  manner,  as  a  warrant  of  attachnvent 
may  be  issued,  in  an  action  founded  upon  a  contract,  and  the 
provisions  of  law  applicable  to  a  warrant  of  attachment,  isftsueil 
out  of  the  court  apply  to  a  warrant  issued  as  prescribed  in  this 
act,  and  to  the  proceedings  to  procure  it,  and  after  it  has  been 
issued,  except  as  otherwise  specified  in  the  judgment. 

L.  1882,  ch.  410,  S  1330. 
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S  130.  tAm'dy   1910.1      Action    on   conditional   sale    m.i 
meaty  et  cetera;  ho^r  bronsht. 

Ko  action  shall  be  maintained  in  this  court,  which  arises  on  a 
contract  of  conditional  sale  of  personal  property;  a  hiring  «'f 
personal  property,  where  title  is  not  to  vest  In  the  person  iiirini 
until  payment  of  a  certain  sum;  or  a  chattel  mortgajro  niadv 
to  secure  the  purchase  price  of  chattels;  except  au  nt'tlon  t^ 
foreclose  the  lien,  as  provided  in  this  article.  For  the  puriMw 
of  this  section  an  instrument  in  writinjr  as  above  stated  Rl^all  hi 
(leenKMl  a  Hen  \ipon  a  chattel.  Provided,  however,  that  an  acti»»- 
niay  be  maintained  to  recover  a  sum  or  sums  due  and  payabk 
for  instalment,  i)ayiuent  or  hiring,  but  in  such  cases  no  order  e( 
arrest  shall  issue. 

L.   1010.   ch.*  542.     In  eflPect  Jane  20,   19ia 

S  140.  [Am*«1,  J9i<>:i.]      Jndirment;  order  of  arrest^  body  exe* 
ontion. 

m  an  action  of  foreclosure,  as  provided  in  the  last  Heoti*& 
where  the  sum  or  sums,  over  all  payments  and  set-offs  due  aa^ 
payable  by  the  terms  of  a  written  contract  of  condition:*'  jSitU 
or  III  n  the  payment  of  which  the  title  to  hired  personal  pro^ier^ 
vests,  or  seeure<l  by  a  chattel  mortgage,  amount  to  uioro  thsi 
one  hundred  dollars,  the  plaintiff  may  allege  that  the  defend^ii^ 
wilfully  or  maliciously  disposed  of  or  concealed  the  propertv  u 
a  part  thereof,  covered  by  the  instrument  on  which  suit  is  iiisr 
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tnted,  In  which  case  the  court  mny  grant  an  order  of  arrest  in 
the  manner  proTided  in  article  one  of  this  title,  and  upon  such 
allegation  being  proved  on  the  trial,  execution  against  the  per- 
son shall  issue,  if  the  provisions  of  this  act  relating  to  indorse- 
ment upon  the  summons  have  been  complied  with,  unless  the 
property  awarded  by  the  judgment  is  produced  b^  the  defendant 
to  satisfy  the  execution  and  levy,  when  made  as  provided  in  this 
article.  Upon  judgment  being  rendered,  as  prescribed  in  this 
article  under  the  provisions  of  this  or  the  last  preceding  section, 
and  execution  issuing  thereon,  the  property  subject  to  levy  must 
be  produced  or  possession  made  readily  available  at  the  time  of 
such  levy,  to  satisfy  the  execution  in  the  manner  prescribed  in 
the  judgment,  and  on  failure  so  to  do,  where  the  plaintiff  has 
recovered  judgment  for  a  sum  exceeding  one  hundred  dollars, 
exclusive  of  costs,  an  execution  against  the  person  shall  issue, 
provided  the  provisions  of  this  act  relating  to  indorsement  upon 
the  summons  have. been  complied  with,  on  the  return  of  the 
marshal  having  the  execution  made  to  the  clerk  of  the  court  In 
the  district  in  which  the  judgment  is  docketed,  to  the  effect  that 
such  property  is  not  available  for  l^yy  and  execution. 

L.  1908,  ch.  186.    In  effect  April  8^  1906. 

S  141.  Jvdffmenty  et  eetera. 

In  an  action  to  foreclose  a  lien,  the  final  Judgment  in  favor  of 
the  plaintiff,  must  specify  the  amount  of  the  lien,  and  direct  a 
snle  of  the  chattel  to  satisfy  the  same  and  the  costs,  if  any,  by 
a  marshal,  in  like  manner,  as  where  a  marshal  sells  personal 
property  by  virtue  of  an  execution,  and  the  application  by  him 
of  the  proceeds  of  the  sale,  less  his  fees  and  expenses,  to  the 
payment  of  the  amount  of  the  lien,  and  the  costs  of  the  action. 
It  must  also  provide  for  the  paj'ment  of  the  surplus  to  the  owner 
of  the  chattel,  and  for  the  safe  keeping  of  the  surpljis,  if  neces- 
sary, by  the  clerk  of  the  court,  until  it  is  claimed  oy  him.  If  a 
defendant  upon  whom  the  summons  is  personally  served,  is  liable 
for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly, 
c.  c.  p.,  H  1738,  1740. 

S  142.  Application   of  tbis  article. 

This  title  does  not  affect  any  existing  right  or  remedy  to  fore- 
close or  satisfy  a  lien  upon  a  chattel,  without  action,  and  it  does 
not  apply  to  a  case,  where  another  mode  of  enforcing  a  lien  upon 
a  chattel  \a  specially  prescribed  by  law. 

C'.  C  *.,  f  IT41.  1  .ATUt 
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TITLE  IV. 
Pleadingp^. 

Sec.  145.  Pleadings   on   joinder  of  Issue. 

146.  What  ^use«  of  action  may  be  Joined  in  the  tmme  complaint. 

147.  Plaintiff  to  prove  bis  case;  exceptions. 

148.  Defendant  maj  offer  to  allow  Judgment  or  compromlae. 

149.  Complaint. 

150.  Answer;  what  to  contain. 

151.  Counterclaim  defined. 

152.  Rules  respecting  the  allowance  of  connterclaim. 

163.  Judgment  when  demand  or  counterclaim  are  equal,  or  uneqnaL 

164.  For  affirmative  n?llef. 

155.  Counterclaim  When  defendant  is  sued  In  a  representatlTe   capacitj 

156.  When  plaintiff  is  an  executur  or  administrator. 

157.  Counterclaim  where  amount  is  in  excess  of  courts*  Jurisdiction. 
168.  Wben  defendant  may  demur. 

159.  Demurrer  to  complaint  must  specify  grounds  of  objection. 

160.  Demurrer  to  all  or  part  of  the  complaint;  may  answer  to  part. 

161.  Formal   reply  or  demurrer  to  counterclaim  not   necoasary. 

162.  When  plaintiff  may  demur  to  answer. 

163.  Requirements  concerning  verified  pleadings. 

164.  Verification;   how  and  by  whom  made. 

165.  Exhibition  of  accounts  at  Instance  of  adTerse  party  may   be  ord«*r^d. 

166.  Amendment  of  pleadings. 

167.  Private  statute;    how    pleaded. 

168.  Judgments;  how  pleaded. 

169.  Conditions  pn  cedent;  how  pleaded. 
ITO.  Pleadings  to  be  liberally  construed. 

171.  Immaterial  variance  in  pleading  to  be  disregarded. 

172.  Material  variances;  how  provided  for. 

173.  What  to  b«  deemed  a  failure  of  proof. 

174.  Partial  defenses. 

175.  Complaint  in  actions  by  or  against  corporation^. 
.    176.  When  proof  of  corporate  existence  unnecessary. 

177.  Misnomer,  when  waived. 

178.  Pleadings  in  actions  on  bastardy  bonds. 

179.  Answer  of  title. 

180.  Defendant  in  answer  of  title  to  deliver  undertaking 

181.  New  action  to  be  brought  in  supreme  court. 

182.  Old  action;  th«T(«upon  discontinued. 

18.'?.  Penalty  for  failure  to  deliver  undertaking. 

184.  Title  appearing  from  plaintiff's  own  showing. 

185.  Same  cause  of  action,  and  defense  in  new  action. 

186.  Annwer  of  title  interposed  as  to  only  one  or  more  of   a«Teral  6^ 

fenses:  proceedings  thereupon. 

187.  Interpleader  by  order  in  certain  cases. 

S    145.    [AmM,   1908,   1911.]    Pleatllns  on   Joinder    of    IsBne. 

Pleadings  in  the  muniripnl  oonrt  of  the  city  of  New  York,  may 
bo  oral  or  written,  verified  or  unverified,  except  as  prescribed  ii 
section  thirty-four  hundred  and  four  of  the  code  of  civil  pr^y 
cedure,  and  include  a  complaint,  answer  or  demurrer. 

1.  Where  the  action  is  commenced  by  the  service  ot  a  stus' 
mons  only,  the  pleadings  may  be  oral,  and  the  substance  thereof 
shall  be  endorsed  upon  the  summons  and  entered  in  the  dwket 
book  of  the  court.  Issue  must  be  joined  on  the  return  «iay  of 
the  summons,  except  as  otherwise  expressly  prescribed  in  Thi:« 
act.  The  court  may.  however,  in  its  discretion,  order  a  written 
bill  of  particulars,  with  or  without  verification,  to  be  filed  by  tbt- 
plaintiff,  or  by  the  defendant  interposinp  a  counterclaim. 

2.  In  all  cases  where  a   written  complaint,  verified   or   unveri 
fiM,  is  served   with  the  summons,  a  written   answer,    voritie*!  i' 
the  complaint  be  verified,  or  a  written  demurrer,  must  be  filed 
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and  issne  joined  on  rrtarn  day,  except  as  otherwise  expressly 
prescribed  in  this  act,  unless  the  court  further  extends  the  time 
to  answer  or  demur.  In  actions,  however,  in  which  the  amount 
claimed  is  fifty  dollars  or  less,  and  the  complaint  is  written, 
verified  or  unverified,  and  the  defendant  appears  in  person,  the 
court  may,  in  its  discretion,  permit  the  defendant  to  plead  orally 
and  indorse  the  substance  thereof  upon  the  summons. 

3.  Where  a  demurrer  is  interposed  and  disallowed,  the  court 
must,  notwithstanding  the  return  day  has  passed,  frrant  leave 
to  plead  as  if  no  demurrer  had  been  interposed,  with  or  with- 
out costs,  in  an  amount  within  the  sum  allowed  as  costs  in  the 
action;  but  the  time  to  file  said  pleading  shall  not  be  extended 
longer  than  eight  days  from  the  time  the  decision  on  the  demurrer 
is  rendered,  unless  on  the  consent  of  the  partieR. 

4.  If  the  court  deems  the  demurrer  well  founded,  it  must  per- 
mit the  pleading  to  be  amended;  and  if  the  party  fails  so  to 
amend,  the  defective  pleading  or  part  of  a  pleading  demurred 
to  must  be  disregarded;  and  the  court  may,  in  its  discretion, 
extend  the  time  for  pleading,  in  the  manner  prescribed  in  the 
preceding  subdivision 

5.  Where,  on  the  return  day  of  a  summons,  a  person  appears 
specially  for  the  purpose  of  raising  a  question  not  involving  the 
merits  of  the  action,  the  court  may,  in  its  discretion,  reserve  the 
decision  on  the  question  rained  and  extend  the  time  to  plead,  in 
the  manner  prescribed  in  snbdivision  three  of  this  section. 

6.  Nothing  herein  shall  be  construed  to  prevent  the  court 
ordering  a  bill  of  particulars  in  a  proper  case,  whether  the  plead- 
ings be  written  or  oral. 

C.  C.  P.,  ^1  2935.  3120.  3207:  L.  1R82.  ch.  410.  |  1846.    Am»d  by  L.  1^08. 
eta.  495;  L.  1911.  cb.  73.  in  effect  Sept.  1.  1911. 

I  146.  What  causes  of  action  may  be  Joined  in  the  Mime 
complaint. 

The  plaintiflP  may  unite  in  the  same  complaint,  two  or  more 

causes  of  action,  where  they  are  brought  to  recover  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injurits.  and  injuries  to  property,  or  either. 

3.  Chattels,  with  or  without  damages,  for  the  taking  or  de- 
tention thereof. 

4.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

5.  Upon  claims  arising  out  of  the  same  transaction  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  in- 
cluded within  one  of  the  foregoing  subdivisions  of  this  section. 

6.  For  penalties  incnrnHl  under  a  statute  of  the  state,  or  an 
ordinance  of  the  city  of  New  York. 

But  it  must  appear  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action,  so  united,  belong  to  one  of  the  foregoing 
subdivisions  of  this  section:  that  they  are  consistent  with  each 
other;  that  they  require  the  same  judgment;  and  except  as 
otherwise  prescribed  by  law,  that  they  affect  all  the  parties. 
Where  a  cause  of  action  for  which  a  defendant  might  be  arrested 
is  united  with  a  cause  of  action  for  which  he  cannot  bo  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be  Issued 
upon  the  judgment. 

C.    C.    P.,    H  484,   2937. 

t  147.  rAm*d,  1008.1  Plaintiff  to  prove  his  easei  ezeep« 
tlonM. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 

recover  without  proving  his  case,  except  in  a  case  specified  in 
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section  thirty-four  hundred  and  six  of  the  code  of  citU  procedure, 
and  excepting  that  where  the  action  is  on  a  contract,  express  or 
implied,  and  a  copy  of  a  verified  complaint  was  eerve^  on  de- 
fendant at  the  time  of  the  service  of  the  summons,  judsmect 
may  be  taken  as  demanded  without  further  proof. 

C.  O.  P..  f  2801;  U  1882,  ch.  410.  |  1M7.  Am*d  L.  1908.  ch.  405.  In 
effect  Seot.  1.  1908. 

I  148.  DefendJtnt  may  offer  to  allofr  J«d«imemt  or  eojn- 
promiae. 

The  defendant  may,  upon  the  return  of  the  summons,  and  b«>fore 
answering,  file  with  the  court  a  written  offer  to  allow  juderment 
to  be  taken  against  him  for  a  sum  of  money,  or  for  property 
therein  specified,  with  costs.  If  there  are  two  or  more  defend- 
ants, and  the  action  can  be  severed,  a  like  offer  may  be  made  by 
one  or  more  of  the  defendants,  against  whom  a  separate  judg- 
ment may  be  taken*  If  the  plaintiff  thereupon,  before  taking 
any  other  proceeding  in  the  action,  files  with  the  court  a  writteu 
acceptance  of  the  offer,  the  court  must  render  judgment  accord- 
ingly. If  an  acceptance  is  not  filed,  the  offer  cannot  be  given  in 
evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to  obtain  a 
more  favorable  judgment,  he  cannot  recover  costs  from  the  time 
of  the  offer,  and  must  pay  the  defendant's  costs  from  that  time. 
But  a  defendant  may  instead  of  such  written  offer,  deposit  Ibe 
amount  of  his  offer,  if  a  sum  of  money,  with  the  clerk  of  the 
court,  with  like  effect. 

O.  C.  p..   S  2802. 

I  149.  Complaint. 

The  complaint  must  state  In  a  plain  and  direct  manner  the 
facts,  constituting  the  cause  of  action. 

C.  C.   p..  I  2936. 

S   ISO.  Ana^rer;  tvhat  to  contain. 

The  answer  of  the  defendant  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edge  or  information  thereof,  sufficient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense  or 
counterclaim,  in  ordinary  and  concise  language,  without  repetition. 

C.  C.  P..   IS  500,  2938;  L.  1882,  ch.  410,   i  1347. 

I  151.  Coanterclatnk  defined. 

The  counterclaim,  specified  in  the  last  section,  must  tend.  In 
some  way,  to  diminish  or  defeat  the  plaintiff^s  recovery,  and 
must  be  one  of  the  following,  causes  of  action  against  the  plain- 
tiff, or,  in  a  proper  case,  against  the  person  whom  he  represents, 
and  in  favor  of  the  defendant,  or  of  one  or  more  defendants, 
between  whom  and  the  plaintiff  a  separate  judgment  may  be  had 
in  the  action; 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaction, 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiS*s 
claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  con- 
tract, existing  at  the  commencement  of  the  action. 

0.  0.  p..  5  501. 

14S6 


MUNICIPAL  COURT  ACT. 

1 152.  Rales  respectlniT  tbe  allonrance  of  eounterelalm. 

But  the  counterclauiit  specified  in  subdivision  second  of  the 
last  section,  is  subject  to  the  following  rules: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  be^n 
assigned  by  the  party  thereto,  other  than  a  negotiable  promissory 
note  or  bill  of  exchange,  a  demand  existing  against  the  paity 
theretc\  or  an  assignee  of  the  contract,  at  the  time  of  the  assign- 
ment thereof,  and  belonging  to  the  defendant,  in  good  faith, 
before  notice  of  the  assignment,  must  bo  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  the  party,  cfr  the  assignee,  while  the  con- 
tract belonged  to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill  of 
exchange,  which  has  been  assigned  to  the  plaintiff  after  it 
became  due,  a  demand  existing  against  a  person  who  assigned  or 
transferred  it,  after'  it  became  due,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  the  assignor,  while  the  note  or  bill 
belonged  to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another  or  if  the  action  is 
in  the  name  of  the  plaintiff,  who  has  no  actual  interest  in  the 
contract  upon  which  it  is  founded,  a  demand  against  the  plain- 
tiff shall  not  be  allowed  as  a  counterclaim;  but  so  much  of  a 
demand  existing  against  the  person  whom  he  represents,  or  for 
whose  benefit  the  action  is  brought,  as  will  satisfy  the  plaintiff's 
demand,  must  be  allowed  as  a  counterclaim,  if  it  might  have 
been  so  allowed  in  an  action  brought  by  the  person  beneficially 
interested. 

'  C.  C.  P.,  I  802. 

1153.  Jndyment  when  demand  or  counterelaim  are  eqval 
or  nneqaal. 

Where  a  counterclaim  is  established,  which  equals  the  plaintiff's 
demand,  the  judgment  must  be  in  favor  of  the  defendant.  Where 
it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must  have 
judgment  for  the  residue  only.  Where  it  exceeds  the  plaintiff's 
demand,  the  defendant  must  have  judgment  for  the  excess,  or 
so  much  thereof  as  is  due  from  the  plaintiff;  the  judgment  does 
not  prejudice  the  defendant's  right  to  recover,  from  another 
person,  so  much  thereof  as  the  judgment  does  not  cancel. 

O.  O.  P..  f  603. 

§164.  For   afflrmatlTe  relief. 

In  a  case  not  specified  in  the  last  section  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  'afllrmative 
judgment,  demanded  in  the  answer,  judgment  must  be  rendered 
for  the  defendant  accordingly. 

C.  O.  P.,  f  604. 

i  155.  Counterclaim  'wlien  defendant  Im  sued  in  a  repro^ 
■entatlire  capacity. 

In  an  action  against  an  executor  or  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defendant  may  set 
forth,  as  a  counterclaim,  a  demand  belonging  to  the  decedent 
or  other  person  whom  he  represents,  where  the  person  so  repre- 
sentee! would  have  been  entitled  to  set  forth  the  same,  in  an 
action  against  him. 
C.  C.  p.,  I  606.  j^^gy 
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i  166.  When  plalntlC  is  mn  execvtor  or  «tdiiilalstr«tor. 

In  an  action  brought  by  an  oxecutor  or  administrator,  in  his 
repr(**<ontativo  capacity,  a  demand  against  the  decedent,  belonir- 
iiig,  at  the  time  of  his  death  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  if  the  action  had  been 
brought  by  the  decedent  in  his  lifetime:  and,  if  a  balance  is 
found  to  be  due  to  the  defendant,  judgment  must  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity. 
Kxecntion  can  be  issued  upon  such  a  judgment  only  in  a  case 
where  it  could  be  issued  upon  a  judgment  in  an  action  against 
the  executor. 

C.  C.  p.,  §  506. 

§  157.  Counterclaim  where  amount  In  In  excess  of  eourta* 
Jnrliidlction. 

Where  defendant  has  a  counterclaim  which  is  in  excess  of  the 
amount  of  the  jurisdiction  of  this  court,  the  counterclaim  may 
be  interposed,  and  in  the  event  of  judgment  being  rendered  in 
defendant's  favor,  sustaining  said  counterclaim,  said  jud|?inent 
Hhall  not  bo  for  any  larger  sum  in  any  event  than  the  sum  to 
which  the  court  has  jurisdiction,  exclusive  of  costs,  but  nothing 
in  this  section  shall  be  construed  to  estop  such  a  defendant  from 
bringing  an  action  against  the  plaintiff  for  the  difference  between 
the  sum  of  the  court's  jurisdiction,  and  the  sum  by  said  defendant 
to  be  due  unless  the  judgment  shall  state  that  the  sum  awarded 
by  the  judgment  is  the  whole  amount  found  to  be  due. 

[New.] 

§  158.  \%'lien   defendant  may   demnr. 

The  defendant  mny  demur  to  the  complaint,  where  one  or  more 
of  the  following  objections  thereto,  appear  upon  the  face  thereof: 

1.  That  the   court  has   not  jurisdiction  of  the   person    of    the 
defendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 

H.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  Tliat  thore  is  another  action  pending  between  the  same 
parties,  for  the  same  cause. 

n.  That  thoro  is  n  misjoinder  of  parties  plaintiff. 

(1.  Th;it  there  is  d(»fe('t  of  parties,  plaintiff  or  defendant. 

7.  Til  at  causes  of  action  have  been  improperly  united. 

5.  Til  at  tlie  complaint  duos  not  state  facts  Sufficient  to  consti- 
tute a  cause  of  action. 

C.  C.  r.,  5§  iSS,  2039;  L,  18S2,  ch.  410,  {  1347. 

$1.'>0.  Demurrer    to    complaint    mnst    specify'    vrovndla    <kf 

objection. 

The  dcinurrer  must  distinctly  specify  the  objections  to  the  com- 
plaint, (ttlicrwise  it  may  bo  disreg.irded.  An  objection,  taken 
iindor  subdivision  first,  second,  fourth  or  eighth  of  section  one 
hnncirod  and  fifty-oipht  of  this  net,  may  be  stated  in  the  Innjniage 
of  the  subdivision;  and  an  objection  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular 
defect  relied  upon.  , 

C.  C  P.,  (  4S0.  l-ASii 
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{lOO.  Demarrer  to  all  or  part  of  the  complaint)  may 
anHTrcr  to  part. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one 
or  more  separate  causes  of  action,  stated  therein.  In  the  latter 
case,  he  may  answer  the  cause  of  action  not  demurred  to. 

C.  C.   P.,   I  491. 

§  161.  Formal  reply  or  demarrer  to  coanterclaim  not 
aeceiisary, 

A  formal  reply  to  a  counterclaim  is  not  necessary.  The  counter- 
claim shall  be  deemed  denied  by  the  plaintiff  unless  specifically 
admitted  on  the  trial.  It  also  may  be  objected  to  on  motion,  or 
demurred  to  as  if  the  counterclaim  were  an  affirmative  cause  of 
action,  set  up  in  a  complaint. 

[New.] 

§  162.  When  plalntlll  may  den&nr  to  ansfrer. 

*  The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  con- 
sisting of  'new  matter  contained  in  the  answer,  on  the  ground 
that  it  is  insufficient  in  law  on  the  face  thereof. 

C.  C.  P.,  S  484. 

S  168.  Reauireuents  concernlMir  ▼erflfled  pleadins^ii. 

The  allegations  or  denials  in  a  verified  pleading  must  in  form 
be  stated  to  be  made  by  the  party  pleading.  Unless  they  are 
therein  stated  to  be  made  on  the  information  and  belief  of  the 
party,  they  must  be  regarded,  for  all  purposes  as  having  been 
made  on  tbe  knowledge  of  the  person  verifying  the  pleading.  An 
allegation  that  the  party  has  not  snfllcient  knowledge  or  informa- 
tion to  form  a  belief  with  respect  to  a  matter,  must,  for  the 
same  purpose,  be  regarded  as  an  allegation  that  the  person  veri- 
fying the  pleading  has  not  such  knowledge  or  information.  * 
C.  C.  P.,  §524. 

9  164.  Verification  I  how  and  by  'whom  ^ade. 

The  verification  must  be  made  by  the  affidavit  of  the  party,  or, 
If  there  are  two  or  more  parties  united  in  interest,  and  pleading 
together,  by  at  least  one  of  them  who  is  acquainted  with  the 
facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

2.  Where  the  people  of  the  state  are,  or  a  public  officer,  in  their 
behalf,  is  the  party,  the  verification  may  be  made  by  any  person 
acquainted  with  the  facts. 

3.  Where  the  party  is  a  foreign  corporation;  or  where  the  party 
is  not  within  the  county  where  the  attorney  resides,  or  if  the 
latter  is  not  a  resident  of  the  state,  the  county  where  he  has  his 
office,  and  capable  of  making  the  affidavit;  or,  if  there  are  two 
or  more  parties  united  in  interest  and  pleading  together,  where 
neither  of  them,  acquainted  with  the  facts,  is  .within  that  county 
and  cnpnble  of  making  the  affidavit:  or  where  the  action  or 
defence  is  founded  on  a  written  instrnment  for  the"  payment  of 
money  only,  w^hich  is  in  the  possession  of  the  agent  or  the 
attorney:  or  where  all  the  material  allegations  of  the  pleading 
are  within  the  personal  knowledge  of  the  agent  or  the  attorney; 
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I  121.  JndvBft«At  or  Terdict»  et  cetera,  for  part  of  ■evo^nU 
eliattelM. 

Where  the  action  is  brought  to  recorer  two  or  more  efaatteis, 
the  judgment,  verdict  or  decision,  may  award  to  one  party,  one 
or  more  distinct  chattels,  which  can  be  identified,  and  set  apart 
from  the  others,  and  the  residue  to  the  other  party,  and,  if  nec- 
essary, the  complaint  must  be  amended  so  as  to  conform  thereto. 
The  final  judgment  rendered  thereupon,  must  award  to  each  party 
the  same  relief,  with  respect  to  the  finding  in  his  favor,  as  if 
separate  judgments  were  rendered,  except  that,  where  each  party 
is  entitled  to  an  absolute  award  of  a  sum  of  money,  against  the 
other,  the  smaller  sum  must  be  deducted  from  the  greater,  and 
the  balance  only  must  be  awarded. 

C.  c.  P.,  I  1728. 

{  122.  Damagres;  hoir  aacertalned  on  default. 

Where  the  plaintiff  is  entitled  to  judgment  by  default,  for  want 
of  an  appearance  or  pleading,  the  court  to  wbich  he  applies  for 
judgment  may  ascertain  and  determine  the  damages  to  which  he 
is  entitled  and  the  value  of  the  chattel,  if  necessary. 

C.  C.   p.,   §   1729. 

I  123.  Final  Jndirnient,  et  cetera. 

Final  judgment  fur  the  plaintiff  must  award  to  him  possession 
of  the  chattel  recovered  by  him,  with  his  damages  if  any.  If  a 
chattel  recovered  was  not  replevied,  or  if  after  it  was  replevieil 
it  was  delivered  to  the  c^efendant,  or  to  a  person  not  a  party,  as 
prescribed  in  this  act,  the  final  judginent  must  also  award  to  the 
plaintiff  the  sum  fixed  as  the  value  thereof,  to  he  paid  by  the 
defendant,  if  possession  thereof  is  not  delivered  to  the  plaintiff. 
If  the  defendant  has  demanded  judgment  for  the  return  of  a 
chattel,  which  was  replevied,  and  afterwards  delivered  to  the 
plaintiff  or  to  a  person  not  a  party,  as  prescribed  in  this  act, 
final  judgment  in  his  favor  therefor  must  award  to  him  posses- 
sion thereof,  with  his  damages,  if  any,  and  it  must  also  award  to 
him  the  sum  fixed  as  the  value  thereof;  to  be  paid  by  the  plain- 
tiff, if  possession  is  not  delivered  to  the  defendant.  But  if  the 
case  is  one  of  those  specified  in  subdivision  two  of  section  one 
hundred  and  twenty  of  this  act.  final  judgment  in  favor  of  the 
defendant  mu'^t  award  to  him  the  sum  fixed  as  therein  specified, 
and  if  it  is  not  collected,  the  delivery  of  the  chattel,  or,  if  the 
chattel  has  not  been  replevied,  or  has  been  returned  to  him  after 
-eplevin,  that  he  is  entitled  to  the  possession  thereof,  until  the 
sum  so  awarded  is  collected,  or  otherwise  paid. 

C.  C.  P.,  §  17n<);  L.   1&S2,  ch.  410.  S  1343. 

§  124.  Exocntlon;  oontentti  thereof. 

An  execntirm  for  tlie  delivery  of  the  possession  of  a  chattel  and 
to  satisfy  out  of  the  i)roperty  of  the  judgment  debtor  a  sum  of 
money  contingently  awarded  ajrainst  him,  must  contain,  in  addi- 
tion to  the  other  matters  prescribed  by  law,  the  following  direc- 
tion: 

1.  Where  the  jnd^^ment  awards  a  sum  of  money,  if  possession 
of  the  chattel  is  not  dclivenMl  to  the  prevailing  party,  the  execu- 
tion must  recjnire  the  marshal  if  the  chattel  cannot  be  found 
wiiliin  the  city  of  New  York,  to  satisfy  the  sum  so  awarded  with 
interest  and  liis  f«'es,  out  of  the  property  of  the  party  against 
whom  the  judtrnu^nt  is  rendJTcd. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  pre- 
scribed in  this  section,  must  he  in  the  form  required  by  law  for 
a  like  direction,  where  an  execution  against  property  is  isKued 
upon  a  jinljrment  for  a  sum  of  money. 

O.  C.  P..  S  1731:  L.  1882,  ch.  410.  S  1343. 
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196.  ManlftarB  po-wer  to  take  ehattel.  j 

^or  the  purpose  of  taking  possession  of  a  chattel,  by  virtue  of 

such  an  execution,  the  powers  of  the  marshal  are  the  same  as  ' 

where  he  is  required  to  replevy  a  chattel.  i 

C.  C.  p.,  i  1782;  L.  1882.  ch.  410. 1 1S43.  I 

I  126.  Action  on  nndertaklnsy  'vrhen  maintainable.  | 

A  plaintiff  who  has  recovered  a  final  judgment  cannot  maintain  ' 

an  action  against  the  sureties  in  an  undertaking  given  in  behalf  ' 

of  the  defendant  to  procure  a  return  of  the  chattel  or  against  the 
bail  of  a  defendant  who  has  been  arrested,  until  after  the  return, 
wholly  or  partly  unsatisfied  or  unexecuted,  of  an  execution  in 
his  favor,  for  the  delivery  of  the  possession  of  the  chattel,  or  to 
satisfy  a  sum  of  money  out  of  the  property  of  the  defendant,  or 
for  both  purposes,  as  the  case  requires.  A  defendant  who  has 
recovered  a  final  judgment  cannot  maintain  an  action  against 
the  sureties  in  the  plaintiff's  undertaking,  given  to  procure  a 
replevin  until  after  a  like  return  of  similar  execution  against  the 
plaintiff. 

C.  C.  P.,   S   1733;  L.  1882.  ch.  410,  §  1343. 

J  127.  MarshaPa  return ;  evldene*  tkereln* 
n  such  an  action  against  the  sureties,  the  marshaFs  return  to 
the  execution  is  presumptive  evidence  of  a  failure  to  deliver  or 
to  return  a  chattel,  or  to  pay  a  sum  of  money,  according  to  the 
terms  of  the  undertaking. 
C.  C.  P.,  9  1734;  L.  1882,  ch.  410,   {   1343. 

I  128.  Injury,  et  cetera>  no  defence. 

It  is  not  a  defence  to  such  an  action,  that  the  chattel  was 
injured  or  destroyed,  after  it  was  replevied,  unless  the  injury  or 
destruction  was  affected  by  the  act,  or  with  the  consent  of  the 
plaintiff,  in  the  action,  or  occurred  after  the  chattel  was  taken 
by  virtue  of  the  execution. 
C.  C.  P.,  9  1736;  L.  1882,  ch.  410,   |  1343. 

V120.  Proceeding  frhere  ■unmons  not  personally  nerved. 
There  the  defendant  does  not  appear,  and  the  summons  has 
not  been  personally  served  upon  him,  and  a  chattel,  or  a  part  of 
a  chattel,  to  recover  which  tlie  action  is  broujfht,  has  been  re- 
plevied, and  the  proceedings  thereupon  have  been  duly  taken, 
as  prescribed  in  this  act,  the  court  must  proceed  to  hear  and 
determine  the. action  with  respect  to  that  chattel,  or  ^art  of  a 
chattel,  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied,  in  like 
manner  and  with  the  like  effect  as  if  the  summons  had  been 
personally  served. 

L..    18S2.    ch.   410.    9   1344. 

\130.  liVben  action  not  affected  by  failure  to  'replevy. 
Vhere  the  suninioiis  has  been  personally  served  upon  the  de- 
fendant, or  where  he  appears,  the  court  must  proceed  to  hea» 
and  determine  the  action,  although  the  plaintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  marshal  has  not  been  able  to 
replevy  it. 

L.    1882.   ch.   410.    9   1345. 

I   131.   Joinder  of  aetlon  irvltln  others. 

Nothing  in  this  title  is  to  be  so  construed  as  to  prevent  the 
plaintiff  from  uniting  in  the  same  complaint  two  or  more  causes 
■}t  action,  in  any  case  specified  in  section  one  hundred  and  forty* 
ilx  of  this  act. 
C.  O.  p..  9  16«>.  ^.., 
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article:  fourth. 

Action  to  foreclose  a  lien  on  a  chatteU 

Sec.  137.  Actloo;  wben  and  in  what  courts  maintainable. 

138.  Warrant  in  action. 

139.  Action  on  conditional  salo  agroemeBt.   et  cetera;  how  brooi^iL 

140.  Judgment;  order  of  arrest;  body  execation. 

141.  Judgment,  et  cetera. 

142.  Application  of  thi.<i  article. 

S 137.  Action;   Tvhen  and   in  ^nrhat  eonrts    malntjatnaible. 

An  action  may  be  maintained  in  the  municipal  court  of  the  city 
of  New  York,  to  foreclose  a  lien  upon  a  chattel,  for  a  sum  of 
money,  where  the  amount  claimed,  exclusive  of  costs,  does  not 
exceed  five  hundred  dollars,  in  any  case  where  such  a  lien  exists 
at  the  time  of  the  commencement  "»f  the  action. 

C.  C.  P.,  §  1737. 

t  138.  \Varrant  in   action   for. 

In  an  action  to  foreclose  a  lien  upon  a  chattel,  if  the  plaintiff 
is  not  in  possession  of  the  chattel,  a  warrant,  commaading  the 
marshal  to  soizo  the  chattel,  and  safely  keep  it  to  abide  the  judg- 
ment, may  bo  issued  in  like  manner,  as  a  warrant  of  attachment 
may  be  issued,  in  an  action  founded  upon  a  contract,  and  the 
provisions  of  law  applicable  to  a  warrant  of  attachment,  issue«l 
out  of  the  court  apply  to  a  warrant  issued  as  prescribed  in  this 
act,  and  to  the  proceedings  to  procure  it,  and  after  it  has  been 
issued,  except  as  otherwise  specified  in  the  judgment. 
L.  1882,  eh.  410,  §  1330. 


{  130.  rAm'd,    101 0.l      Action    on    conditional   sale 
menty  et  cetera;  hovr  bronirlit. 

No  action  shall  bo  maintained  in  this  court,  which  arises  on  a 
contract  of  conditional  sale  of  personal  property;  a  hiring  of 
personal  property,  whore  title  is  not  to  vest  in  the  person  hiring; 
until  payment  of  a  certain  sura;  or  a  chattel  mortpape  made 
to  secure  the  i)urchase  price  of  chattels;  except  an  action  to 
foroolose  the  lion,  as  provided  in  this  article.  For  the  ptirix^se 
of  this  section  an  instrument  in  writinjr  as  above  stated  stall  be 
doomed  a  lion  upon  a  chattel.  Provided,  however,  that  an  action 
may  be  maintained  to  recover  a  sum  or  sums  due  and  payable 
for  instalment,  payment  or  hiring,  but  in  such  cases  no  order  of 
arrest  shall  issue. 

L.    1010,   ch.*  M2.     In  effect  Jat>«  20.    1910. 

fi   140.  [AmNl,  3  9l(>3.l      Jndffment)  order  of  arrestf  bcMly  exe* 
cntlon. 

m  an  action  of  foreclosure,  as  provided  in  the  last  section, 
whore  the  sum  or  sums,  over  all  payments  and  set-offs  due  and 
payable  by  the  terms  of  a  written  contract  of  conditionp*  .<i;ile. 
or  ui.  n  the  payment  of  which  the  title  to  hired  personal  proi>erty 
vests,  or  secured  by  a  chattel  mortgage,  amount  to  more  than 
one  hundred  dollars,  the  plaintiff  may  allege  that  the  defendant 
wilfully  or  maliciously  disposod  of  or  concealed  the  property  or 
a  part  thereof,  covered  by  the  instrument  on  which  suit  is  iiisti- 
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tntedy  In  which  case  the  court  may  grant  an  order  of  arrest  in 
the  manner  provided  in  article  one  of  this  title,  and  upon  such 
allegation  being  proved  on  the  trial,  execution  against  the  per- 
son shall  issue,  if  the  provisions  of  this  act  relating  to  indorse- 
ment upon  the  summons  have  been  complied  with,  unless  the 
property  awarded  by  the  judgment  is  produced  b^  the  defendant 
to  satisfy  the  execution  and  levy,  when  made  as  provided  in  this 
article.  Upon  judgment  being  rendered,  as  prescribed  in  this 
article  under  the  provisions  of  this  or  the  last  preceding  section, 
and  execution  issuing  thereon,  the  property  subject  to  levy  must 
be  produced  or  possession  made  readily  available  at  the  time  of 
such  levy,  to  satisfy  the  execution  in  the  manner  prescribed  in 
the  judgment,  and  on  failure  so  to  do,  where  the  plaintiff  has 
recovered  judgment  for  a  sum  exceeding  one  hundred  dollars, 
exclusive  of  costs,  an  execution  against  the  person  shall  issue, 
provided  the  provisions  of  this  act  relating  to  indorsement  upon 
the  summons  have .  been  complied  with,  on  the  return  of  the 
marshal  having  the  execution  made  to  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  docketed,  to  the  effect  that 
such  property  is  not  available  for  l^vy  and  execution* 

L.  1906,  ch.  156.    In  effect  April  8,  1908. 

f  141.  Jodirmenty  et  cetera. 

In  an  action  to  foreclose  a  lien,  the  final  judgment  in  favor  of 
the  plaintiff,  must  specify  the  amount  of  the  lien,  and  direct  a 
sale  of  the  chattel  to  satisfy  the  same  and  the  costs,  if  any,  by 
a  marshal,  in  like  manner,  as  where  a  marshal  sells  personal 
property  by  virtue  of  an  execution,  and  the  application  by  him 
of  the  proceeds  of  the  sale,  less  his  fees  and  expenses,  to  the 
payment  of  the  amount  of  the  lien,  and  the  costs  of  the  action. 
It  must  also  provide  for  the  payment  of  the  surplus  to  the  owner 
of  the  chattel,  and  for  the  safe  keeping  of  the  surpbis,  if  neces- 
sary, by  the  clerk  of  the  court,  until  it  is  claimed  oy  him.  If  a 
defendant  upon  whom  the  summons  is  personally  served,  is  liable 
for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly. 

C.  C.  p.,  H  1739,  1740. 

1 142.  Application   of   tills  article. 

This  title  does  not  affect  any  existing  right  or  remedy  to  fore- 
close or  satisfy  a  lien  upon  a  chattel,  without  action,  and  it  does 
not  apply  to  a  case,  where  another  mode  of  enforcing  a  lien  upon 
a  chattel  is  specially  prescribed  by  law. 
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TITLE  IV. 
PlMtdings. 

Sec.  145.  Pleadings  on   Joinder   of  Issue. 

146.  What  ^useB  of  action  may  be  joined  in  the  asme  eomplaiiit. 

147.  Plaintiff  to  prove  his  case;  exceptions. 

148.  Defendant  may  offer  to  allow  judgment  or  oomivoiBlie. 

149.  Complaint. 

150.  Answer;  what  to  contain. 

151.  Ck>ontcrclalm  defined. 

152.  Rules  respecting  the  allowance  of  counterclaim. 

153.  Judgment  when  demand  or  counterclaim  are  equal,  or  unequal. 

164.  For  alBrmatiTe  relief. 

165.  Counterclaim   when  defendant  is  sued  In  a  representatlTe  capacity. 

156.  When  plaintiff  la  an  executor  or  administrator. 

157.  Counterclaim  whero  amount  is  in  excess  of  courts*  Jurisdiction. 
168.  When  defendant  may  demur. 

168.  Demurrer  to  complaint  most  specify  grounds  of  objection. 

160.  Demurrer  to  all  or  purt  of  tho  complaint;  may  auswer  to  part. 

161.  Formal  reply  or  demurrer  to  counterclaim  not  necessary. 

162.  When  plaintiff  may  demur  to  answer. 

163.  Requirements  conccmtng  verlfli^d  pleading*. 

164.  Verification;   how  and  by  whom  made. 

166.  Exhibition  of  accounts  at  iustauce  of  adyerse  party  may  be  ord^rtd. 

166.  Amendment  of  pleadings. 

167.  Private  statute;    how   pleaded. 

168.  Judgments;  how  pleaded. 

169.  Conditions  precedent;  how  pleaded. 

170.  Pleadings  to  be  liberally  construed. 

171.  Immaterial  Tarlance  in  pleading  to  be  disregarded. 

172.  Material  variances;  how  provided  for. 

173.  What  to  be  deemed  a  failure  of  pioof. 

174.  Partial  defenses. 

175.  Complaint  in  actions  by  or  against  corporation^ 
■    176.  When  proof  of  corporate  existence  unnecessary. 

177.  Misnomer,  when  waived. 

178.  Pleadings  in  actions  on  bastardy  bonds. 

179.  Answer  of  title. 

180.  Defendant  in  answer  of  title  to  deliver  undertakl]||( 

181.  New  action  to  be  brought  In  supreme  court. 

182.  Old  action:  thereupon  discontinued. 

183.  Penalty  for  failure  to  deliver  undertaking. 

184.  Title  appearing  from  plaintiff's  own  showing. 

185.  Same  cause  of  action,  and  defense  In  new  action. 

186.  Answer  of  title  Interposed  as  to  only   one  or  more  of  Mvecal   d<^ 

fenses;  proceedings  thereupon. 

187.  Interpleader  by  order  In  certain  caaes. 

I   145.   [Am*cl«   1908«  1911.1    Pleadlnflr  on  Joinder  of   isnu<>. 

Plendinffs  in  the  municipal  court  of  the  city  of  New  York,  may 
be  oral  r)r  written,  verified  or  unverified,  except  as  prescribed  in 
section  thirty-four  hundred  and  four  of  the  code  of  civil  pru- 
ctHinre.  and   include  a  complaint,  answer  or  demurrer. 

1.  Where  the  action  is  commenced  by  the  service  ot  a  Btim- 
mons  only,  the  pleadings  may  be  oral,  and  the  substance  thereof 
shall  be  endorsed  upon  the  summons  and  entered  in  the  docket 
book  of  the  court.  Issue  must  be  joined  on  the  return  day  of 
the  summons,  except  as  otherwise  expressly  prescribed  in  this 
act.  The  court  may.  however,  in  its  discretion,  order  a  vrritten 
bill  of  particulars,  with  or  without  verification,  to  be  filed  by  th*» 
plaintiff,  or  by  the  defendant  interposing  a  connterclaim. 

2.  In  all  cases  whero  a  written  complaint,  verified  or  nnvoH- 
ficv^.  is  served  with  the  summons,  a  written  answer,  verified  if 
the  complaint  be  verified,  or  a  written  demurrer,  mast  be  filed 
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and  issue  joined  on  return  day,  except  as  otherwise  expressly 
prescribed  in  this  act,  unless  the  court  further  extends  the  time 
to  answer  or  demur.  In  actions,  however,  in  which  the  amount 
claimed  is  fifty  dollars  or  less,  and  the  complaint  is  written, 
verified  or  unverified,  and  the  defendant  appears  in  person,  the 
court  may,  in  its  discretion,  permit  the  defendant  to  plead  orally 
and  indorse  the  substance  thereof  upon  the  summons. 

3.  Where  a  demurrer  is  interposed  and  disallowed,  the  court 
must,  notwithstanding  the  return  day  has  passed,  ^mnt  leave 
to  plead  as  if  no  demurrer  had  been  interposed,  with  or  with- 
out costs,  in  an  amount  within  the  sum  allowed  as  costs  in  the 
action;  but  the  time  to  file  said  pleading  shall  not  be  extended 
longer  than  eight  days  from  the  time  the  decision  on  the  demurrer 
is  rendered,  unless  on  the  consent  of  the  parties. 

4.  If  the  court  deems  the  demurrer  well  founded,  it  must  per- 
mit the  pleading  to  be  amended;  and  if  the  party  fails  so  to 
amend,  the  defective  pleading  or  part  of  a  pleading  demurred 
to  must  be  disregarded;  and  the  court  may,  in  its  discretion, 
extend  the  time  for  pleading,  in  the  manner  prescribed  in  the 
preceding  subdivision 

5.  Where,  on  the  return  day  of  a  summons,  a  person  appears 
specially  for  the  purpose  of  raising  a  question  not  involving  the 
merits  of  the  action,  the  court  may,  in  its  discretion,  reserve  the 
decision  on  the  question  raified  -and  extend  the  time  to  plead,  in 
the  manner  prescribed  in  subdivision  three  of  this  section. 

6.  Nothing  herein  shall  be  construed  to  prevent  the  court 
ordering  a  bill  of  particulars  in  a  proper  case,  whether  the  plead- 
ings be  written  or  oral. 

C.  C.  P.,  II  2935.  3126,  3207:  L.  1882.  ch.  410.  «  1846.    AmM  by  L.  1308. 
cb.  4d5;  L.  1911.  cb.  73.  la  effect  Sept.  1.  1911. 

I  146.  Wbat  canseii  of  action  may  be  Joined  in  the  Mime 
complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 

causes  of  action,  where  they  are  brought  to  recover  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries^  and  injuries  to  property,  or  either. 

3.  Chattels,  with  or  without  damages,  for  the  taking  or  de- 
tention thereof. 

4.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

5.  Upon  claims  arising  out  of  the  same  transaction  or  trans- 
actions connected  with  the  same  snbject  of  action,  and  not  in- 
cluded wuthin  one  of  the  foregoing  subdivisions  of  this  section. 

6.  For  penalties  incnrnnl  under  a  statute  of  the  state,  or  an 
ordinance  of  the  city  of  New  York. 

But  it  must  appoar  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action,  so  united,  belong  to  one  of  the  foregoing 
subdivisions  of  this  section:  that  they  are  consistent  with  each 
other;  that  they  require  the  same  judgment:  and  except  as 
otherwise  prescriberl  by  law,  that  they  affoct  all  the  parties. 
Where  a  cause  of  action  for  which  a  defendant  might  be  arrested 
is  united  with  a  cause  of  action  for  which  he  cannot  bo  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be  issued 
upon  the  judgment. 

C.   C.    P.,    §1  484,   2937. 

$  147.  [Aui*(l,  1008.]  Plaintiff  to  prove  hlii  casei  ezeep- 
tlons. 

If  a  deft«ndant  fails  to  appear  and  answer,  the  plaintiff  cannot 

recover  without  proving  his  rasi-,   except  in  a  case  specified  in 
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section  thirty-fonr  hundred  and  six  of  the  code  of  citU  procedure, 
and  excepting  that  where  the  action  is  on  a  contract,  express  or 
implied,  and  a  copy  of  a  verified  complaint  was  serrei^  od  de- 
fendant at  the  time  of  the  service  of  the  sammons,  judgment 
may  be  taken  as  demanded  without  further  proof. 

C.  G.  P..  I  2801;  L.  1882,  clL  410.  S  1B47.  Am*d  L.  1906,  ch.  405.  In 
effect  Sept.  1.  1008. 

I  148.  DefendJUit  may  offer  to  allow  Jadsiaeat  or  com* 
proml«e. 

The  defendant  may,  opon  the  return  of  the  summons,  and  before 
answering,  file  with  the  court  a  written  offer  to  allow  judgment 
to  be  taken  against  him  for  a  sum  of  money,  or  for  property 
therein  Hpecified,  with  costs.  If  there  are  two  or  more  defend- 
ants, and  the  action  can  be  severed,  a  like  offer  may  be  made  by 
one  or  more  of  the  defendants,  against  whom  a  separate  judg- 
ment may  be  taken.  If  the  plaintiff  thereupon,  before  taking 
any  other  proceeding  in  the  action,  files  with  the  court  a  writteu 
acceptance  of  the  offer,  the  court  must  render  judgment  accord- 
ingly. If  an  acceptance  is  not  filed,  the  offer  cannot  be  given  in 
evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to  obtain  a 
more  favorable  judgment,  he  cannot  recover  costs  from  the  time 
of  the  offer,  and  must  pay  the  defendant's  costs  from  that  lime. 
But  a  defendant  may  instead  of  such  written  offer,  deposit  Ibe 
amount  of  his  offer,  if  a  sum  of  money,  with  the  clerk  of  the 
court,  with  like  effect. 

O.  C.  P.,   I  2802. 

I  149.  Complaint. 

The  complaint  must  state  in  a  plain  and  direct  manner  the 
facts,  constituting  the  cause  of  action, 
c.  c.  p..  i  29se. 

i  150.  Answer;  what  to  contain. 

The  answer  of  the  defendant  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant,  or  of  ^any  knowl- 
edge or  information  thereof,  sufficient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense  or 
counterclaim,  in  ordinary  and  concise  language,  without  repetition. 

C.  C.  P..   IS  500.  29.T8;  L.  1882.  ch.  410.  I  134T. 

8   151.  Counterclaim  defined. 

The  counterclaim,  specified  in  the  last  section,  must  tend.  In 
some  way,  to  diminish  or  defeat  the  plaintiff's  recovery,  and 
must  be  one  of  the  following,  causes  of  action  against  the  plain- 
tiff, or,  in  a  proper  case,  against  the  person  whom  he  represents, 
and  in  favor  of  the  defendant,  or  of  one  or  more  defendants, 
between  whom  and  the  plaintiff  a  separate  judgment  may  be  had 
in  the  action: 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaction, 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connootod  with  the  subject  of  the  action. 

2.  In  an  action  (m  contract,  any  other  cause  of  action  on  con- 
tract, existing  at  the  commencement  of  the  action. 

0.  0.  p..  i  501. 
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f  152.  Rules  respectlnar  tbe  allovranoe  of  eonnterelaim. 

But  the  counterclaim,  specified  in  subdirision  second  of  the 
last  section,  is  subject  to  the  following  rules: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  be^n 
assigned  by  the  party  thereto,  other  than  a  negotiable  promissGry  ' 
note  or  bill  of  exchange,  a  demand  existing  against  the  paity 
thereto,  or  an  assignee  of  the  contract,  at  the  time  of  the  assign- 
ment thereof,  and  belonging  to  the  defendant,  in  good  faith, 
before  notice  of  the  assignment,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  the  party,  dr  the  assignee,  while  the  con- 
tract belonged  to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill  of 
exchange,  which  has  been  assigned  to  the  plaintiff  after  it 
became  due,  a  demand  existing  against  a  person  who  assigned  or 
transferred  it,  after  it  became  due,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  the  assignor,  while  the  note  or  bill 
belonged  to  him. 

3.  if  the  plaintiff  is  a  trustee  for  another  or  if  the  action  is 
in  the  name  of  the  plaintiff,  who  has  no  actual  interest  in  the 
contract  upon  which  it  is  founded,  a  demand  against  the  plain- 
tiff shall  not  be  allowed  as  a  counterclaim;  but  so  much  of  a 
demand  existing  against  the  person  whom  he  represents,  or  for 
whose  benefit  the  action  is  brought,  as  will  satisfy  the  plaintiff's 
demand,  must  be  allowed  as  a  counterclaim,  if  it  might  have 
been  so  allowed  in  an  action  brought  by  the  person  beneficially 
interested. 

€.  O.  P.,  f  602. 

1 163.  Jndirineiit  -wheift  demand  or  covnterelatm  are  equal 
or  nneanal. 

Where  a  counterclaim  is  established,  which  equals  the  plaintiff's 
demand,  the  judgment  must  be  in  favor  of  the  defendant.  Where 
it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must  have 
judgment  for  the  residue  only.  Where  it  exceeds  the  plaintiff's 
demand,  the  defendant  must  have  judgment  for  the  excess,  or 
so  much  thereof  as  is  due  from  the  plaintiff;  the  judgment  does 
not  prejudice  the  defendant's  right  to  recover,  from  another 
person,  so  much  thereof  as  the  judgment  does  not  cancel. 

O.  o.  P.,  I  503. 

1 154.  For   afflrmatiTe  relief. 

In  a  case  not  specified  in  the  last  section  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  affirmative 
judgment,  demanded  in  the  answer,  judgment  must  be  rendered 
for  the  defendant  accordingly. 

C.  O.  P..  f  604. 

1155.  Covnterclalm  -wlien  defendant  Is  aned  in  a  repre- 
•entatlire  capacity. 

In  an  action  against  an  executor  or  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defendant  may  set 
forth,  as  a  counterclaim,  a  demand  belonging  to  the  decedent 
or  other  person  whom  he  represents,  where  the  person  so  repre- 
sented would  have  been  entitled  to  set  forth  the  same,  in  an 
action  against  him. 
C.  C.  P..  I  606.  j^gY 
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f  166.  When  plaintiff  !•  an  ezeentor  or  ndmlnlatrntor* 

In  an  action  brought  by  an  executor  or  administrator,  in  his 
reprc^f'ntntive  capacity,  a  demand  against  the  decedent,  belonjr- 
in^,  at  the  time  of  his  death  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  if  the  action  had  been 
brought  by  the  decedent  in  his  lifetime:  and,  if  a  balance  is 
found  to  be  due  to  the  defendant,  judgment  must^  he  rendered 
therefor  ag^ainst  the  plaintiff,  in  bis  representative  capacity. 
h]xecution  can  be  issued  upon  such  a  judgnient  only  in  a  case 
whore  it  could  be  issued  upon  a  judgment  in  an  action  against 
tho  executor. 

C.  C.  p.,  1506. 

1 1S7.  Connterclalm  irbere  amount  1*  In  excess  of  conrta* 
Jurisdiction. 

Where  defendant  has  a  counterclaim  which  is  in  excess  of  the 
nmouut  of  the  jurisdiction  of  this  court,  the  counterclaim  may 
be  interposed,  and  in  the  event  of  judgment  beings  rendered  in 
defendant's  favor,  sustaining  said  counterclaim,  said  judgment 
shall  not  be  for  any  larger  sum  in  any  event  than  the  sum  to 
which  the  court  has  jurisdiction,  exclusive  of  costs,  but  nothing 
in  this  section  shall  be  construe<i  to  estop  such  a  defendant  fn)m 
bringing  an  action  against  the  plaintiflf  for  the  diflFerence  b<»tween 
the  sum  of  tho  court's  jurisdiction,  and  the  sum  by  said  defendant 
to  be  due  unless  the  judgment  shall  state  that  the  sum  awarded 
by  the  judgment  is  the  whole  amount  found  to  be  due. 

[New.] 

I  in8.  'When  defendant  may   demur. 

The  defendant  may  demur  to  the  complaint,  where  one  or  more 
of  the  following  objections  thereto,  appear  upon  the  face  thereof: 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  the 
defendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 

3.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same 
parties,  for  tho  same  cnuse. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

(],  That  there  is  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

8.  That  tlie  coinplnint  does  not  state  facts  rtufflcient  to  consti- 
tute a  cause  of  action. 

C.  C.  P..  H  488,  2U30;  L.  1882,  ch,  410,  1  1347. 

K  ISO.  Demurrer  to  complaint  must  specify  yronnda  of 
objection. 

The  demurrer  miist  distinctly  specify  the  objections  to  the  com- 
plaint, otherwise  it  may  be  disregarded.  An  objection,  taken 
under  subdivision  first,  second,  fotirth  or  eighth  of  section  one 
hundred  and  fifty-eight  of  this  net.  may  be  stated  in  the  language 
of  the  subdivision:  and  an  objection  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular 
defect  relied  upon. 

c.  c.  p.,  f  «o.  ^_^^ 
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I160.  Demurrer    to   all    or   part    of   the    oomplaiat)   may 

anaf«'er  to  part. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one 
or  more  separate  causes  of  action,  stated  therein.  In  the  latter 
CBse^  he  may  answer  the  cause  of  action  not  demurred  to. 

C.  C.   p.,   (  491. 

}  161.  Formal  reply  or  demarrer  to  counterclaim  not 
aecensary. 

A  formal  reply  to  a  cou'nterclaim  is  not  necessary.  The  counter- 
claim shall  be  deemed  denied  by  the  plaintiff  unless  specifically 
admitted  on  the  trial.  It  also  may  be  objected  to  on  motion,  or 
demurred  to  as  if  the  counterclaim  were  an  afBrmative  cause  of 
action,  set  up  in  a  complaint. 

[New.] 

}  162.  When  plaintiff  may  demur  to  nuBfrer. 

*  The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  con- 
sisting of  new  matter  contained  in  the  answer,  on  the  ground 
that  it  is  insufBcient  in  law  on  the  face  thereof. 

C.  C.  p.,  i  4(HL 

1 168.  ReQUftrementa  eonceralair  T-erllled  pleadings. 

The  allegations  or  denials  in  a  verified  pleading  must  in  form 
be  stated  to  be  made  by  the  party  pleading.  Unless  they  are 
therein  stated  to  be  made  on  the  information  and  belief  of  the 
party,  they  must  be  regarded,  for  all  purposes  as  having  been 
made  on  the  knowledge  of  the  person  verifying  the  pleading.  An 
allegation  that  the  party  has  not  sufficient  knowledge  or  informa- 
tion to  form  a  belief  with  respect  to  a  matter,  must,  for  the 
same  purpose,  be  regarded  as  an  allegntion  that  the  person  veri- 
fying the  pleading  has  not  such  knowledge  or  information.  * 

C.  C.  P..  I  524. 

9  164.  Verification  I  hovr  and  by  ivhom  ^ade* 

The  verification  must  be  made  by  the  aflldavit  of  the  party,  or, 
If  there  are  two  or  more  parties  united  in  interest,  and  pleading 
together,  by  at  least  one  of  them  who  is  acquainted  with  the 
facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

2.  Where  the  people  of  the  state  are,  or  a  public  officer,  in  their 
behalf,  is  the  party,  the  verification  may  be  made  by  any  person 
acquainted  with  the  facts. 

3.  Where  the  party  is  a  foreign  corporation;  or  where  the  party 
is  not  within  the  county  where  the  attorney  resides,  or  if  the 
latter  is  not  a  resident  of  the  state,  the  county  where  he  has  his 
office,  and  capable  of  making  the  affidavit:  or.  if  there  are  two 
or  more  parties  united  in  interest  and  plending  together,  where 
neither  of  them,  acquainted  with  the  facts,  is  within  that  county 
nnd  capnMo  of  making  th<*  affidavit:  or  where  the  action  or 
defence  is  founded  on  a  written  instrument  for  the  payment  of 
money  only,  which  is  in  the  posaessi<m  of  the  agent  or  the 
attorney:  or  where  all  the  material  allegations  of  the  pleading 
are  within  the  personal  knowledge  of  the  agent  or  the  attorney; 
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Id  either  case  the  Terification  may  be  made  by  thft  agent  of  or 
the  attorney  for  the  party, 
o.  C.  P.,  1 525. 


f  16B.  Exhibition  of  aocoants  at  Instance  of  adverse 
may  be   ordered. 

The  court  may  at  the  time  of  pleading,  or  at  any  other  time 
before  the  trial,  require  the  plaintiff  or  defendant  to  exhibit  to 
the  inspection  of  the  adverse  party,  with  liberty  to  copy  the 'same. 
any  writing  or  account  declared  on  or  set  up  in  the  way  of  offset 
or  counterclaim,  or  if  not  so  exhibited,  may  prohibit  its  afterward 
being  given  in  evidence. 

L.  1882,  cb.  410. 1 1361.. 

f  lee.  Amendment  of  pleadinar** 

The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time,  if  substantial  Justice  will  be  promoted 
thereby.  Where  a  party  amends  his  pleading,  after  joinder  ^ 
issue,  or  pleads  over  upon  the  decision  of  a  demurrer,  and  it  is 
made  to  appear  to  the  satisfaction  of  the  court,  by  oath,  that  an 
adjournment  is  necessary  to  the  adverse  partj',  in  consequence 
of  the  amendment  or  pleading  over,  an  adjournment  must  be 
granted.  The  court  may  also,  in  its  discretion,  require,  as  a  con- 
dition of  allowing  an  amendment,  the  payment  of  costs  to  the 
adverse  party. 

C.  G.   P..  i  2944;  L.  1882,  cb.  410,  |  134T. 

f  167.  Private  statute }  how  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom^  it 
is  sufficient  to  designate  the  statute  by  its  chapter,  year  of  pas- 
sage and  title,  or  in  some  other  manner  with  convenient  certainty, 
without  setting  forth  any  of  the  contents  thereof. 

C.  C.  p.,  I  580. 

1 108.  Jndffmentsi   bow  pleaded. 

In  pleading  a  judgment,  or  other  determination  of  a  conrt  or 
officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the  facts 
conferring  jurisdiction;  but  the  judgment  or  determination  may 
be  stated  to  have  been  duly  given  or  made.  If  that  allegation 
is  controverted  the  party  pleading  must  on  the  trial  establish  the 
facts  conferring  jurisdiction. 

C.  C.  p..  8  5.12. 

S 109.  Con«lltlons   precedent;  hovr  pleaded. 

In  pleading  the  performance  of  a  condition  precedent  in  a  con- 
tract it  ia  not  neccs.sary  to  state  the  facts  constituting  perform- 
anco;  but  the  party  may  state  generally  that  he  or  the  person 
whom  he  represents  duly  performed  all  the  conditions  on  his  part. 
If  that  allegation  is  controverted  he  must  on  the  trial  establish 
performance. 
C.  C.  P.,  I  532. 

8  170.  Pleadlnsn  to  be  liberally  conatrved. 

The  allegations  of  a  pleading  must  be  liberally  constmedi  witb 
a  view  of  substantial  justice  between  the  parties. 
C.  O.  P.,  «  619.  ^^^ 
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1 171.  Immaterial  variance  In  plcadlnfir  to  be  dlsresarded. 

A  variance  between  an  allegation  in  a  pleading  and  the  proof, 
must  be  disregarded  as  immaterial,  unless  the  court  is  satisfic^d 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 
C.  C.  P.,  i  2043;  L.   1882.   ch.  410,  {  1347. 

{172.  Material  variances}  bo^v  provided  for. 

A  variance  between  an  allegation  in  a  pleading  and  the  proof 
is  not  material  unless  it  has  actually  misled  the  adverse  party 
to  his  prejudice  in  maintaining  his  action  or  defense  on  the 
merits.  If  a  party  insists  that  he  has  been  misled  that  /act  and 
the  particulars  in  which  he  has  been  misled  must  be  proved  to 
the  satisfaction  of  the  court  Thereupon  the  court  may  in  its 
discretion  order  the  pleading  to  be  amended  on  such  terms  as  it 
deems  just. 

C.  C.  P.,  {  630. 

i  173.  IVliat  to  be  deemed  a  fallvre  of  proof. 

Where,  however,  the  allegation  to  which  the  proof  is  directed 
is  unproved,  not  in  some  particular  or  particulars  only,  but  in  its 
entire  scope  and  meaning,  it  is  not  a  case  of  variance  within  the 
last  two  sections,  but  a  failure  of  proof, 
c.  c.  P.,  I  541. 

1174.  Partial  defenaea. 

A  partial  defense  may  bo  set  forth,  but  it  must  be  expressly 
stated  to  be  a  partial  defense  to  the  entire  complaint,  or  to 
one  or  more  separate  causes  of  action  therein  set  forth.  On  a 
demurrer  thereto  the  fjuestion  is  whether  it  is  sufficient  for  that 
purpose.  Matter  tending  only  to  mitigate  or  reduce  damages  in 
an  action  to  recover  damages  for  a  personal  injury,  or  an  injury 
to  propef ty,  is  a  partial  defense  within  the  meaning  of  this  section. 

8  ITS.  Complaint  In  actions  br   or   afrainnt    corporations. 

In  an  action  brought  by  or  against  a  corporation,  the  complaint 
must  aver  that  the  plaintiff,  or  the  defendant,  as  the  case  may 
be,  is  a  corporation;  must  state  whether  it  is  a  domestic  corpora- 
tion or  a  foreign  corporation;  and,  if  the  latter,  the  state,  countrj 
or  government,  by  or  under  whose  laws  it  was  created.  But 
the  plaintiff  need  not  set  forth,  or  specially  refer  to,  any  act  or 
proceeding  by  or  under  which  the  corporation  was  created. 

C.  C.  P.,  f  1775. 

S  176.  Wben  proof  of  corporate  existence  nnneeessary. 

In  an  action  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporation 
unless  the  answer  is  verified  and  contains  an  affirmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
not  a  corporation. 

O.  C.  P..  §  1776. 

9177.  Misnomer  I  vrhen  'vraived. 

In  an  action  or  special  proceeding  brought  by  or  against  a 
corporation,  the  defendant  is  deemed  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  rame,  unless  the  misnomer  it 
pleaded  in  the  answer  or  other  pleading  in  the  defendant's  behalf* 

0.  0.  p..  i  ini. 
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1 178«  Plea41n00  in  action*  on  boatardjr  bonds. 

The  pleadings  and  proceedings  in  actions  in  which  the  people 
of  this  state  are  a  party,  where  such  actions  are  brought  by 
the  overseers  of  the  poor  or  the  commissioners  of  public  charities 
and  correction,  upon  bastardy  or  abandonment  bonds,  shall  be 
the  same  as  in  actions  brought  on  bonds  with  conditions  other 
than  for  the  payment  of  money,  and  for  any  breach  of  the  con- 
dition of  such  bond  given  in  cases  of  bastardy  which  shall  happen 
after  the  recovery  of  an5'  damages  or  the  commencement  of  any 
suit,  the  municipal  court  in  the  district  in  which  the  actiou  was 
originally  brought  shall  have  power  to  issue  a  new  summons,  and 
upon  the  return  thereof  to  ascertain  the  amount  of  damages 
Arising  from  said  breach,  and  to  give  judgment  accordingly;  and 
in  suits  upon  bonds  given  in  abandonment  cases  the  court  shall 
have  the  same  power  as  to  requiring  further  security  or  com- 
mitting defendant  in  default  thereof,  as  are  conferred  by  law, 
upon  the  judges  of  courts  of  record  in  similar  cases. 

L.  1882.  ch.  410,  |  1348. 

f  179.  Answer  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defense,  set  forth  in  his  answer  facts  showing  that  the  title  to 
real  property  will  come  in  question.  Such  an  answer  must  be 
in  writing,  and  it  must  be  signed  by  the  defendant,  or  his  attorney 
or  agent,  and  delivered  to  the  court.  ^  The  court  must,  thereupon, 
countersign  the  answer,  and  deliver  it  to  the  plaintift. 

L.  1882,  ch.  410,  S  1349. 

f  ISO.  Defendant  in  answer  of  title  to  deliver  under* 
takinar. 

In  the  case  specified  in  the  last  section,  the  defendant  must  also 
deliver  to  the  court,  with  the  answer,  a  written  undertaking, 
executed  by  one  or  more  sureties,  approved  by  the  court,  to  the 
effect  that,  if  the  plaintiff,  within  twenty  days  thereafter,  deposits 
with  the  court  a  summons  and  complaint  in  a  new  action,  for 
the  same  cause,  to  be  brought  in  the  proper  court,  as  prescribed 
in  the  next  section,  the  defendant  will,  within  twenty  days  after 
the  dei>osit.  give  a  written  admission  of  the  service  ther<H>f. 
Where  the  defendant  was  arrested  in  the  action  before  the  court, 
the  undertaking  must  further  provide  that  he  will,  at  all  times, 
render  himself  amenable  to  any  mandate  which  may  be  issued 
to  enforce  a  final  judgment  in  the  a«^tion  so  brought.  If  the 
♦U'fcnd.'nit  fni^^.  to  conij)ly  with  the  undertaking,  the  sureties  are 
lia))le  thr»renpon  to  any  amount  for  which  judgment  might  have 
been  rc^nderrd  Viy  the  municipal  court,  if  the  answer  an^l  under- 
taking had  not  been  delivered. 

fc  1SH2,  oh.  410,  f  1350. 

§  181.  Nov  action  to   be  bronnrbt  in  snpreme  conrt. 

The  court,  in  which  a  new  action  is  to  be  brought,  as  prescribed 

in  the  last  section,  is  the  supreme  court. 
L.  1882,  ch.  410,  §  IMni. 

6  1S2.   Old  notion;  tlierenpon  dlscontinned. 

Upon  the  delivery  of  the  undertaking  to  the  court,  the  action  is 
discontinued,   and   each  party   must   pay  his  own  costs.    If  the 
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plaintiff  fails  to  deposit  with  the  court  a  snmmons  and  complaint 
in  the  new  action,  before  the  expiration  of  twenty  days  after 
the  deliTcry  of  the  undertaking,  the  defendant  may  maintain  an 
action  against  the  plaintiff  to  recover  costs  before  the  court. 

L.  1882,  ch.  410,  9  1362. 

■ 

§18S.  Penalty  for  failure  to  deliver  uadertalciatf. 

If  the  undertaking  is  not  delivered  to  the  court,  it  has  jurisdic- 
tion of  the  action,  and  must  proceed  therein,  and  the  defendant 
is  precluded  in  his  defense,  from  drawing  the  title  in  question. 

L.  1882,  ch.  410,  «  1353. 

S 184.  Title   appearlnflr    from  plalatUTii   o^vrn  •ho'iTluir* 

If,  however,  it  appears  upon  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the  title 
is  disputed  by  the  defendant,  the  court  must  dismiss  the  com- 
jglaint,  with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 

L.  1882,  ch.  410,  1 1354. 

8  18S.  Same  cause  of  action,  and  defense  In  neir  action. 

In  the  new  action,  to  be  brought  after  an  action  before  a  court 
is  discontinued,  by  the  delivery  of  an  answer  and  an  undertaking, 
as  prescribed  in  the  last  six  sections,  the  plaintiff  must  complain 
for  the  same  cause  of  action  only  upon  which  he  relied  before 
the  court,  and  the  defendant's  answer  must  set  up  the  same 
defense  only  which  he  made  before  the  court.  If  the  action  is 
to  recover  a  chattel  which  was  replevied  in  the  municipal  court, 
each  undertaking,  given  in  the  municipal  court,  continues  to  be 
valid  in,  and  is  applicable  to,  the  new  action. 

L.  1882,  ch.  410,  8  1356. 

1 180.  Ans'vrer  to  title  Interposed  as  to  only  one  or  ntore 
of  se-veral  defenses;  proceedings  tlierenpon. 

Where  in  an  action  before  the  court,  the  plaintiff  has  two  or 
more  causes  of  action,  and  the  defense  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  or  more, 
but  not  as  to  all  of  them,  the  dofendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  this  article,  with  respect  to  the 
cause  or  causes  of  action  only,  in  which  title  will  so  come  in 
question.  Whereupon  the  court,  must  discontinue  the  action  as 
to  those  causes  of  action  only,  the  plaintiff  may  commence  a  new 
action  therefor  in  the  proper  court  and  the  original  action  must 
proceed  as  to  the  other  causes. 

li.  1882,  ch.  410,  §  1356. 

1187.  interpleader  by  order  In  certain   cases. 

A  defendant  against  whom  an  action  to  recover  upon  a  contract, 
or  an  action  to  recover  a  chattel,  is  pending,  may,  at  any  time 
before  answer,  upon  proof,  by  affidavit,  that  a  person,  not  a 
party  to  the  action,  makes  a  demand  against  him  for  the  same 
debt  or  property,  without  collusion  with  him,  apply  to  the  court, 
upon  notice  to  that  person,  and  the  adverse  party,  for  an  order 
to  substitute  that  person,  in  his  place,  and  to  discharge  him  from 
liability  to  either,  on  his  paying  into  court  the  amount  of  the 
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debt  or  delivering  the  possession  of  the  property*  or  its  Tftlne* 
to  such  person  as  the  court  directs;  or  upon  it  appearing  that 
the  defendant  disputes,  in  whole  or  in  part,  the  liability  as 
asserted  against  him  by  different  claimants,  or  that  he  has  some 
interest  in  the  subject  matter,  of  the  controversy  which  he  desires 
to  assort  his  application  may  be  for  an  order  joining  the  other 
claimant  or  claimants,  as  co-defendants  with  him  in  the  action. 
The  court  may.  in  its  discretion,  make  such  order,  upon  such 
terms  as  to  costs  and  payments  into  court  of  the  amount  of  the 
debt,  or  part  thereof,  or  delivery  of  the  possession,  of  the  property, 
or  its  value  or  part  thereof,  as  may  be  just  and  thereupon  th« 
entire  controversy  may  be  determined  in  the  action. 

C.  O.  P.,  1 820.  ^^^ 
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TITLE  V. 
Proceedingrs  between  joinder  of  iasne  and  triaL 

Aitl«i«  1.   AdJoommentB;  anbpoenM}  Attendmnoe  of  wttnoim. 
a.    ComxalflsloDA  »od  depoalUoiUL 

ABTIOI.E  IIBST. 

Adjournments;  wbptBnaa;  attendance  of  witnetBet, 

Sec.  193.  TrlAl  may  be  adjourned,  when. 

IM.  Adjournment  longer  than  eight  days;  undertaking, 

lie .  OondltlonA  nuiar  be  Impoaed. 

liM,  Attendance  of  wltneeaea. 

197 .  Bow  subpoena  served . 

198.  Warrant  of  attachment  against  defaulting  wltneai. 

199.  How  executed  i  feee  thereupon. 

91)0.   Defaulting  wltncM  liable  for  damages,  and  penaltj  of  fifty  doUen. 

I  108.  tAm'd,    1910.1      Adjoiimiiieiitfli   trial    maT    be    ad« 
loomed)  ^vlien. 

The  trial  of  the  action  may  be  adjourned  by  the  conrt^  or  on 
the  application  of  either  party,  for  a  period  not  exceeding  eight 
days  at  an^  one  adjournment,  unless  the  defendant  is  under  ar- 
rest, in  which  case  it  shall  not  be  adjourned  to  exceed  forty-eight 
hours,  except  ui)on  the  application  of  the  defendant,  in  accord- 
ance with  the  provisions  of  section  sixty-seven  of  this  act.  Ex- 
cept that  an  adjournment  for  more  than  forty-eight  hours  where 
the  defendant  is  under  arrest,  may  be  granted  on  application  of 
the  plaintiff  by  discharging  the  defendant  from  custody  and  the 
action  may  then  proceed  notwithstanding  such  discharge^  and 
the  defendant  shall  be  subject  to  arrest  on  the  execution,  m  the 
same  manner  as  if  he  had  not  been  so  discharged.  The  trial 
may  be  adjourned  for  a  longer  period  by  consent,  or  where 
neither  party  objects  to  th:i  same,  or  where  ths.^  defendant  has 
dofanlted  either  bv  reason  of  his  non-appearance  or  in  pleading, 
the  inquest  or  taking  of  judgment  may  be  adjourned  for  a  longer 
period  than  eight  days  on  the  application  of  the  plaintiff,  except 
as  otherwise  expressly  prescribed  in  this  act. 

L.  1882,  ch.  410,  li  1362,  1363.    Am'd  by  I*.  1010,  ch.  163.  In  effect  Apr. 
V2,  1910. 

I  104L  Adjovrnnient  longer  tliaa  elflrbt  daysi  nndertaktnor. 

An  adjournment  may  be  had  either  at  the  joining  of  issue,  or 
at  any  subsequent  time  to  which  the  cause  may  stand  adjourned 
on  application  of  either  party,  for  a  longer  period  than  eight 
days,  but  not  to  exceed  ninety  days  from  the  return  of  the 
summons,  upon  executing  an  undertaking  in  writing,  with  one 
or  more  sufficient  sureties,  to  the  effect  that  he  will  pay  to  the 
plaintiff  or  defendant  the  aaraages,  costs  and  extra  costs,  in  case 

Judgment  shall  be  rendered  against  him  in  the  action,  upon  proof 
►y  the  oath  of  the  party  or  otherwise,  to  the  satisfaction  of  the 
court  that  such  party  cannot  be  ready  for  trial  before  the  time 
to  which  he  d«'sires  an  adjournment,  for  the  wont  of  material 
evidence,  describing  it;  that  the  delay  has  not  been  made  neces- 
sary by  any  act  or  neglect  on  his  part  since  the  action  was  com- 
menced and  that  he  expects  to  procure  tlie  evidenoe  at  the  time 
stated  by  him.  All  bonds  taken  upon  the  adjournment  of  ony 
cause  shall   be  good  and  valid  against  the  obligor  or  obligors, 
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iilthonffh  snbseqaent  adjournmeuts  are  had  after  the  wxBcaJtUm 
of  8ucn  bond  or  obligatioiu 
L.  1882,  ch.  410,  I  1864. 

I  10S«  Condition*  may  be  impofled. 

The  court  may  Impose  upon  the  party  appljin?  for  IB  ad" 
journment  such  conditions  as  tj  it  may  seem  reasonable. 

L.  1882,  ch.  410,  i  186S. 

i  IfMS.  [Am'dy  1910.]     Attendance  of  witnesses. 

A  subpoena  requiring  a  witness  to  appear  and  testify  on  the 
trial  of  an  action,  on  the  demand  of  either  part}',  shall  be  L<«sued 
out  of  this  court  by  the  clerk  thereof,  In  the  district  in  which 
the  action  is  pending,  unless  otherwise  expressly  provided  in  this 
act,  but  if  the  party  in  whose  behalf  the  subpoena  is  to  be 
issued  is  represented  by  an  attumcy»  such  attorney  may  issue 
the  same  and  shall  subscribe  thereto  his  name,  office  and  post- 
office  address,  and  the  subpoena  may  be  served  at  any  place 
within  the  city  of  New  York.  The  subpoena  may  require  the 
witness,  except  as  otherwise  e^cpressly  prescribed  by  law,  to 
bring  with  him  any  book  or  paper,  relating  to  the  merits  of 
the  action. 

O.  G.  P.,  f  2069;  U  1882,  Ch.  410,  |  1370.     Am'<t  L.  1010,  ch.  838.     In 
tffect  Sept.  1,  1910. 

I  187.  How  snbpoena  serred* 

A  snbpoena  may  be  served  by  any  nerson  over  the  a^  of 
eighteen  years,  and  must  b<!  served  by  delivering  a  copy  thereof 
to  tbe  witness  personally,  and  by  paying  or  tendering  to  him  his 
lawful  fee  of  twenty-five  cents  for  one  day's  attendance  as  a  wit- 
ness, and  mileage  as  provided  by  the  code  of  ciril  procedure. 

C.  O.  P.,  I  2070;  L.  1883,  Ch.  410,  f  1S70. 

I  198.  "Warrant  of  attaoiiment  airainst  d*fa«ltta«  witness. 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  court,  by 
affidavit  or  other  proof,  that  a  person  duly  subpoenaed  to  attend 
lx»fore  it  in  an  action,  has  refused  or  neglected  to  attend  as  a 
witness  in  obedience  to  the  subpoena,  and  no  just  cause  for  the 
neplect  or  refusal  is  shown  to  exist,  find  the  person  Is  not  privi- 
leged from  attendance  under  any  statute  of  the  state,  and  the 
pnrty,  in  whose  behalf  the  witness  was  subpoenaed,  or  his  at- 
torney, makes  oath  that  the  testimony  of  the  witness  is  material, 
the  court  must  issue  a  warrant  of  attachment,  directed  generally 
to  any  marshal,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 

C.  C.  P.,  I  29T1. 

I  109.  Hovr  ezeontedi  fees  thereupon^ 

Such  a  warrant  of  nttachm.mt  must  be  exectlfed  hi  the  same 
manner  as  an  order  of  arrest.  The  fees  of  the  marshal  for 
serving  it  must  be  paid  by  the  person  against  whom  it  Is  issued, 
unless  he  shows  a  reasonable  excuse  to  tbe  satisfaction  of  the 
court,  for  his  omission  to  attend,  in  which  case,  the  party  pro* 
curing  the  warrant  must  pay  for  them,  and  If  he  recovers  costs, 
the  amount  thereof  must  be  allowed  to  him  a*  part  of  his  cost& 

a  a  P..  I  2W2.  ^^^ 
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%  200.  Defaultlns  ifrltnesii  liable  for  damaapes  and  penalty 
of  fifty   dollar», 

A  person  subpoenaed,  a»  prescribed  in  this  act.  who  neglects 
or  refuses  to  olK.'y  the  t5ubi)<)eua,  or  to  testify,  is  also  liable  to  the 
party,  in  vvhoue  behalf  he  was  subpoenaed,  for  all  damages  which 
the  party  sustains  by  reason  of  his  neglect  or  refufwl,  and  fifty 
dollars  in  addition  thereto,  and  is  snbject  to  any  fine  or  punish- 
ment which  may  be  imposeii  in  accordance  with  the  provision 
of  section  eight  of  this  act. 

e.   C.   p.,   S  2979. 
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In  either  case  the  yerification  may  be  made  by  thje  agent  of  or 
the  attorney  for  the  party. 

C.  0.  P.,  I  B26. 


f  165.  Exliibitlon  of  aoeounta  at  Inatanee  of  ad-rer«e 
may  be   ordered. 

The  conrt  may  at  the  time  of  pleading,  or  at  any  other  time 
before  the  trial,  require  the  plaintiff  or  defendant  to  exhibit  to 
the  inspootion  of  the  adverse  party,  with  liberty  to  copy  the* same. 
any  writing  or  account  declared  on  or  set  up  in  the  way  of  offset 
or  counterclaim,  or  if  not  so  exhibited,  may  prohibit  its  afterward 
being  given  in  evidence. 
L.  1882.  ch.  410,  1 1361.. 

f  166.  Ameadment  of  pleadlnffa. 

The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time,  if  substantial  justice  will  be  promoted 
thereby.  Where  a  party  amends  his  pleading,  after  joinder  «f 
issue,  or  pleads  over  upon  the  decision  of  a  demurrer,  and  it  is 
made  to  appear  to  the  satisfaction  of  the  court,  by  oath,  that  an 
adjournment  is  necessary  to  the  adverse  party,  in  consequence 
of  the  amendment  or  pleading  over,  an  adjournment  must  be 
granted.  The  court  may  also,  in  its  discretion,  require,  as  a  con- 
dition of  allowing  an  amendment,  the  payment  of  costs  to  the 
adverse  party. 

C.  C.   P..  I  2944;  L.  1882.  cb.  410.  i  1347. 

1 167.  Private  statute }  how  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom,  it 
is  sufficient  to  designate  the  statute  by  its  chapter,  year  of  pas- 
sage and  title,  or  in  some  other  manner  with  convenient  certainty, 
without  setting  forth  any  of  the  contents  thereof. 

c.  o.  p.,  I  580. 

S 168.  Jadflrmentsi   bow  pleaded. 

In  pleading  a  judgment,  or  other  determination  of  a  conrt  or 
officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the  facts 
conferring  jurisdiction;  but  the  judgment  or  determination  may 
be  stated  to  have  been  duly  given  or  made.  If  that  allegation 
is  controverted  the  party  pleading  must  on  the  trial  establish  the 
facts  conferring  jurisdiction. 

C.  C.  P.,  §  532. 

8  109.  Condftlons  precedent)  bow  pleaded. 

In  pleading  the  performance  of  a  condition  precedent  in  a  con- 
tract it  is  not  necessary  to  state  the  facts  constituting  perform- 
ance; hut  the  party  may  state  generally  that  he  or  the  person 
whom  he  represents  duly  performed  all  the  conditions  on  his  part. 
If  that  allegation  is  controverted  he  must  on  the  trial  establish 
performance. 
C.  C.  P.,  I  632. 

i  170.  Pleadings  to  be  liberally  constrved. 

The  allegations  of  a  pleading  must  be  liberally  constmed,  with 
a  view  of  substantial  justice  between  the  partiea. 
CO.  P.,  1519.  ^^^ 
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i  171.  Immaterial  variance  In  pleadlnsr  to  be  dlsreffarded, 

A  variance  between  an  allegation  in  a  pleading  and  the  proof, 
must  be  disregarded  as  immaterial,  unless  the  court  is  satisfied 
that  the  ndverse  party  has  been  misled  thereby,  to  his  prejudice. 
C.  C.  P.,  f  2043;   L.   1882,   ch.  410,   f  1347. 

S  172.  Material  variance*  |  liofv  provided  for. 

A  variance  between  an  allegation  in  a  pleading  and  the  proof 
is  not  material  unless  it  has  actually  misled  the  adverse  party 
to  his  prejudice  in  maintaining  his  action  or  defense  on  the 
merits.  If  a  party  insists  that  he  has  been  misled  that  fact  and 
the  particulars  in  which  he  has  been  misled  must  be  proved  to 
the  satisfaction  of  the  court  Thereupon  the  court  may  in  its 
discretion  order  the  pleading  to  be  amended  on  such  terms  as  it 
deems  just. 
C.  O.  P.,  i  539. 

i  173.  "What  to  be  deemed  a  failure  of  proof. 

Where,  however,  the  allegation  to  which  the  proof  is  directed 
is  unproved,  not  in  some  particular  or  particulars  only,  but  in  its 
entire  scope  and  meaning,  it  is  not  a  case  of  variance  within  the 
last  two  sections,  but  a  failure  of  proof. 

C.  C.  P.,  9  541. 

1174.  Partial  defenses. 

A  partial  defense  may  be  set  forth,  but  it  must  be  expressly 
stated  to  be  a  partial  defense  to  the  entire  complaint,  or  to 
one  or  more  separate  causes  of  action  therein  set  forth.  On  a 
demurrer  thereto  the  question  is  whether  it  is  sufficient  for  that 
purpose.  Matter  tending  only  to  mitigate  or  reduce  damages  in 
an  action  to  recover  damages  for  a  personal  injury,  or  an  injury 
to  propefty,  is  a  partial  defense  within  the  meaning  of  this  section. 

1 175.  Complaint   in   actions  by   or   aerainiit    corporations. 

In  an  action  brought  by  or  against  a  corporation,  the  complaint 
must  aver  that  the  plaintiff,  or  the  defendant,  as  the  case  may 
be,  is  a  corporation;  must  state  whether  it  is  a  domestic  corpora- 
tion or  a  foreign  corporation;  and,  if  the  latter,  the  state,  countrj 
or  government,  by  or  under  whose  laws  it  was  created.  But 
the  plaintiff  need  not  set  forth,  or  specially  refer  to,  any  act  or 
I)roceeding  by  or  under  which  the  corporation  was  created. 

C.  C.  P.,  J  1775. 

9  176.  'When  proof  of  corporate  existence  nnnecessary. 

In  an  action  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporation 
unless  the  answer  is  verified  and  contains  an  affirmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
not  a  corporation. 

O.  C.  P.,  $  1776. 

f  177.  Dlisnomeri  frben  vraived. 

In  an  action  or  special  proceeding  brought  by  or  against  a 
corporation,  the  defendant  is  deemed  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  rame,  unless  the  mianomer  is 
pleaded  in  the  answer  or  other  pleading  in  the  defendant's  behalf. 

O.  C.  P.,  i  1777. 
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1 17R.  PleaAinira  In  actionn  on  hamiWLrAy  bonds. 

The  plondiugB  and  proceedings  in  actions  in  which  the  people 
of  this  state  arc  a  party,  where  such  actions  are  brought  by 
the  overseers  of  the  poor  or  the  commissioners  of  public  charities 
and  correction,  upon  bastardy  or  abandonment  bonds,  shall  be 
the  same  as  in  actions  brought  on  bonds  with  conditions  other 
than  for  the  payment  of  money,  and  for  any  breach  of  the  con- 
dition of  such  bond  given  in  cases  of  bastardy  which  shall  hapi)en 
after  the  recovery  of  any  damages  or  the  commencement  of  any 
suit,  the  municipal  court  in  the  district  in  which  the  action  was 
originally  brought  shall  have  power  to  issue  a  new  summons,  and 
upon  the  return  thereof  in  ascertain  the  amount  of  damages 
arising  from  said  breach,  and  to  give  judgment  accordingly;  and 
in  suits  upon  bonds  given  in  abandonment  cases  the  court  shall 
have  the  same  power  as  to  reciuiring  further  security  or  com- 
mitting defendant  in  default  thereof,  as  are  conferred  by  law, 
upon  the  judges  of  courts  of  record  in  similar  cases. 

L.  1882,  ch.  410,  |  1348. 

i  178.  Answer  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defense,  set  forth  in  his  answer  facts  showing  that  the  title  to 
real  propt?rty  will  come  in  question.  Such  an  answer  must  be 
in  writing,  and  it  must  be  signed  by  the  defendant,  or  his  attorney 
or  agent,  and  delivered  to  the  court.  The  court  must,  thereupon, 
countersign  the  answer,  and  deliver  it  to  the  plaintiff. 

L.  1882.  ch.  410,  i  1349. 

i  IKO.  DefendB.nt  In  anmywer  of  title  to  deliver  under* 
taking:. 

In  the  case  specified  in  the  last  section,  the  defendant  must  also 
deliver   to   the   court,   with   the   answer,   a   written   undertaking, 

executed  by  one  or  more  sureties,  approved  by  the  court,  to  the 
effect  that,  if  the  plaintiff,  within  twenty  days  thereafter,  deposits 
with  the  court  a  suumions  and  complaint  in  a  new  action,  for 
the  same  cause,  to  be  brought  in  the  proper  court,  as  prescribed 
in  the  next  section,  the  defendant  will,  within  twenty  days  after 
the  deposit,  give  a  written  admission  of  the  service  thereof. 
Where  the  defendant  was  arrested  in  the  action  before  the  court, 
the  undertaking  must  further  provide  that  he  will,  at  all  times, 
remler  hiinsell"  amenable  to  any  mandate  which  may  be  issued 
to  enforce  a  tiii:il  judgment  in  the  action  so  brought.  If  the 
ilrlN'mlMiil  fMils  to  comply  with  the  undertaking,  the  sureties  are 
liji])le  thereupon  to  any  amount  for  which  judgment  might  have 
been  rendered  by  the  municipal  court,  if  the  answer  an(l  under- 
taking had  not  been  delivered. 
1  1«S2,  oh.  410,  §  1350. 


fi  1H1.  Xew  action   to  be  bronffht  in  anpreme  court. 

The  court,  in  which  n  new  action  is  to  be  brought,  as  prescribed 

in  the  last  section,  is  the  supreme  court. 
L.  Ih82,  ch.  410,  §  1:^1. 

{(1^2.  Old  notion  I  tliercnpon  dfiieontinaed. 

TTpon  the  delivery  of  the  undertaking  to  the  court,  the  action  is 
discontinued,   and   each   party   nnist    pay  his  own   costs.    If  the 

14U2 


MUNICIPAL  OOUBT  ACT. 

plaintiff  falls  to  deposit  with  the  court  a  summons  and  complaint 
in  the  new  action,  before  the  expiration  of  twenty  days  after 
the  delivery  of  the  undertaking,  the  defendant  may  maintain  an 
action  against  the  plaintiff  to  recover  costs  before  the  court. 

L.  1882,  ch.  410,  {  1362. 

S1S3.  Penalty  for  failure  to  deliver  undertakinK. 

If  the  undertaking  is  not  delivered  to  the  court,  it  has  jurisdic- 
tion of  the  action,  and  must  proceed  therein,  and  the  defendant 
is  precluded  in  his  defense,  from  drawing  the  title  in  question. 

L.  1882.  ch.  410,  f  1353. 

i 

9 184.  Title  appearing   froai  plaiatilTa   own  m^wwttkg. 

If,  however,  it  appears  upon  the  trial,  from  the  plaintiff^s  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the  title 
is  disputed  by  the  defendant,  the  court  must  dismiss  the  com- 
plaint, with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 

L.  1882.  ch.  410,  i  1354. 

8  185.  Same  canse  of  action,  and  defense  in  new  action. 

In  the  new  action,  to  be  brought  after  an  action  before  a  court 
is  discontinued,  by  the  delivery  of  an  answer  and  an  undertaking, 
as  prescribed  in  the  last  six  sections,  the  plaintiff  must  complain 
for  the  same  cause  of  action  only  upon  which  he  relied  before 
the  court,  and  the  defendant's  answer  must  set  up  the  same 
defense  only  which  he  made  before  the  court.  If  the  action  is 
to  recover  a  chattel  which  was  replevied  in  the  municipal  court, 
each  undertaking,  given  in  the  municipal  court,  continues  to  be 
valid  in,  and  is  applicable  to,  the  new  action. 

L.  1882,  ch.  410,  f  1365. 

1 186.  Answer  to  title  interposed  aa  to  only  one  or  more 
of  several  defen«es;  proceedings  thereupon. 

Where  in  an  action  before  the  court,  the  plaintiff  has  two  or 
more  causes  of  action,  and  the  defense  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  or  more, 
but  not  as  to  all  of  them,  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  this  article,  with  respect  to  the 
cause  or  causes  of  action  only,  in  which  title  will  so  come  in 
question.  Whereupon  the  court,  must  discontinue  the  action  as 
to  those  causes  of  action  only,  the  plaintiff  may  commence  a  new 
action  therefor  in  the  proper  court  and  the  original  action  must 
proceed  as  to  the  other  causes. 

L.  1882,  ch.  410,  S  1866. 

i  187.  interpleader  by  order  in  certain  cases. 

A  defendant  against  whom  an  action  to  recover  upon  a  contract, 
or  an  action  to  recover  a  chattel,  is  pending,  may,  at  any  time 
before  answer,  upon  proof,  by  affidavit,  that  a  person,  not  a 
party  to  the  action,  makes  a  demand  apainst  him  for  the  same 
debt  or  property,  without  collusion  with  him,  apply  to  the  court, 
upon  notice  to  that  person,  and  the  adverse  party,  for  an  order 
to  substitute  that  person,  in  his  place,  and  to  discharge  him  from 
liability  to  either,  on  his  paying  into  court  the  amount  of  the 
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debt,  or  deliyerinff  the  possession  of  the  property,  or  its  Yalne, 
to  such  person  as  the  court  directs;  or  upon  it  appearing  that 
the  defendant  disputes,  in  whole  or  in  part,  the  liability  as 
asserted  against  him  by  different  claimants,  or  that  he  has  some 
interest  in  the  subject  matter,  of  the  controversy  which  he  desires 
to  assert,  his  application  may  be  for  an  order  joining  the  other 
claimant  or  claimants,  as  co-defendants  with  him  in  the  action. 
The  court  may.  in  its  discretion,  make  such  order,  upon  such 
terms  as  to  costs  and  payments  into  court  of  the  amount  of  the 
debt,  or  part  thereof,  or  delivery  of  the  possession,  of  the  property, 
or  its  value  or  part  thereof,  as  may  be  just  and  thereupon  the 
entire  controversy  may  be  determined  in  the  action. 

c.ap..»m  ^^ 
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TITLB  V. 
Proceedings  between  joinder  of  issue  and  triaL 

Aftiol«  1.   Adjooraments;  tabpoeoM;  attendance  of  wttaMMt. 
2.   OomTnl—iona  aod  depcMttloiia. 

ABTIOUS  nSST. 

Adjoummenta;  aubposmu;  attendance  of  witneeeet, 

Beo.  198.  Trial  may  be  adjourned,  when. 

IM.  Adjournment  longer  than  eight  days;  undertaking 

196.  Oendltions  may  be  Impoaed. 

196.  Attendance  of  wltne«M«. 

197.  Bow  subpoena  served. 

19S.    Warrant  of  attachment  against  defaulting  wltnefli. 

199.    How  ezecttteds  fees  thereupon. 

auo.   Defaulting  witness  liable  for  damages,  and  penalty  of  fifty  doUen. 

I  1»3.  tAmM,  1910»]  Adjovmmentsi  trial  may  be  adU 
Joarnedi  ^irlien. 

The  trial  of  the  action  may  be  adjourned  by  the  coart,  or  on 
the  application  of  either  party^  for  a  period  not  exceeding  eight 
days  at  any  one  adjourDinent,  unless  the  defendant  is  under  ar- 
rest, in  which  case  it  shall  not  be  adjourned  to  exceed  forty -eight 
hours,  except  upon  the  application  of  the  defendant^  In  accord- 
ance with  the  provisions  of  section  sixty-seven  of  this  act.  Ex- 
cept that  an  adjournment  for  more  than  forty-eight  hours  where 
the  defendant  is  under  arrest,  may  be  granted  on  application  of 
the  plaintiff  by  discharging  the  defendant  from  custody  and  the 
action  may  then  proceed  notwithntanding  such  discharge^  and 
the  defendant  shall  be  subject  to  arrest  on  the  execution,  in  the 
same  manner  as  if  he  had  not  been  so  discharged.  Tne  trial 
may  be  adjourned  for  a  longer  period  by  consent,  or  where 
neither  party  objects  to  th:;;  same,  or  where  th  .^  defendant  has 
defaulted  either  hj  reason  of  his  non-appearance  or  in  pleading, 
the  inquest  or  taking  of  judgment  may  be  adjourned  for  a  longer 
period  than  eight  days  on  the  application  of  the  plaintiff,  except 
as  otherwise  expressly  prescribed  In  this  act. 

L.  1882,  ch.  410,  ii  1362,  1S63.  Am*d  by  I^  1010.  ch.  16S.  In  effect  Apr. 
«2.  1910. 

I  104«  Adjournment  lonffer  tlinn  eiffht  dayai  vndertaklnff. 

An  adjournment  may  be  had  either  at  the  joining  of  issue,  or 
at  any  subsequent  time  to  which  the  cause  may  stand  adjourned 
on  application  of  either  party,  for  a  longer  period  than  eight 
days,  but  not  to  exceed  ninety  days  from  the  return  of  the 
summons,  upon  executing  an  undertaking  in  writing,  with  one 
or  more  sufficient  sureties,  to  the  effect  that  he  will  pay  to  the 
plaintiff  or  defendant  the  damnges,  costs  and  extra  costs,  in  case 

Judgment  shall  be  rendered  against  him  in  the  action,  upon  proof 
•y  the  oath  of  the  party  or  otherwise,  to  the  satisfaction  of  the 
court,  that  such  party  cannot  be  ready  for  trial  before  the  time 
to  which  he  desires  an  adjournment,  for  the  want  of  material 
evidence,  describing  it;  that  the  d<»lay  has  not  been  made  neces- 
sary by  any  act  or  neglect  on  his  part  since  the  tu'tion  was  com- 
menced and  that  he  expects  to  procure  tlie  evidenee  at  the  time 
stated  by  him.  All  lionds  taken  upon  the  adjournment  of  any 
cause  shall   be  good  and  valid  against  the  obligor  or  obligors, 
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ftlthoaeh  subsequent  adjournments  are  had  after  the 
of  such  bond  or  obligation. 

U  1882,  cb.  410,  i  1864. 

i  19S«  Condltloiui  iiuiy  he  liiiposed. 

The  court  niay  impose  upon  the  party  ftpplyin^  for  an  ad> 

journment  such  conditions  as  to  it  may  seem  reasonable. 

L.  1882,  ch.  410,   I  1860. 

f  IfMS.  [Am'd,  1910.]     Attendance  of  wltneMes. 

A  subpoena  requiring  a  witness  to  appear  and  testify  on  the 
trial  of  an  action,  on  the  demand  of  either  party,  sliall  be  issued 
out  of  this  court  by  the  clerls  thereof,  In  the  district  in  which 
the  action  is  pending,  unless  other>?iHe  expressly  provided  in  this 
act,  but  if  the  party  in  whose  behalf  the  subpoena  is  to  be 
issued  is  represented  by  an  attorney,  such  attorney  may  issue 
the  same  and  shall  subscribe  thereto  his  name,  office  and  post- 
office  address,  and  the  subpoena  may  be  served  at  any  place 
within  the  city  of  New  York.  The  subpoena  may  require  the 
witness,  except  as  otherwise  expressly  prescribed  by  law,  to 
bring  with  him  any  book  or  paper,  relating  to  the  merits  of 
the  action. 

O.  0.  p.,  I  2969;  U  1882,  ch.  410,  |  1870.     Am'd.  L.  1910,  di.  538.     la 
effect  Sept.  1,  1910. 

I  187.  Bo^F  subpoeMa  BerveO. 

A  subpoena  may  be  served  by  any  person  over  the  ajte  of 
eighteen  years,  and  must  be  served  by  dellverinjc  a  copy  thereof 
to  the  witness  personally,  and  by  paying  or  tendering  to  him  his 
lawful  fee  of  twenty-five  cents  for  one  day's  attendance  as  a  wit- 
ness, and  tnileage  as  provided  by  the  code  of  ciril  procedure. 

C.  0.  F.,  I  2970;  L.  1883,  eh.  410,  f  1870. 

I  %9S.  "WajTMint  of  attAohment  aerainst  defiittltlAff  wltneee. 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  court,  by 
affidavit  or  other  proof,  that  a  person  duly  subpoenaed  to  attend 
liK*fore  it  in  an  action,  has  refused  or  neglected  to  attend  as  a 
witness  In  obedience  to  the  subpoena,  and  no  just  cause  for  the 
nof?lect  or  refusal  is  shown  to  exist,  and  the  person  is  not  privi- 
leged from  attendance  under  any  statute  of  the  state,  and  the 
party,  in  whose  behalf  the  witness  was  subpoenaed,  or  his  at- 
torney, makes  oath  that  the  testimony  of  the  witness  is  material, 
the  court  must  issue  a  warrant  of  attachment,  directed  generally 
to  any  marshal,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 
C.  C.  P.,  I  29T1. 

I  189.  Hovr  exeontedi  fees  thereupon* 

Such  a  warrant  of  attachment  must  be  etecttted  fn  the  same 
manner  as  an  order  of  arrest.  The  fees  of  the  marshal  for 
•erving  it  must  be  paid  by  the  person  against  whom  it  is  issued, 
nnleas  he  shows  a  r?nsoiiable  excuse  to  the  satisfaction  of  the 
court,  for  his  omission  to  attend,  in  which  case,  the  party  pro- 
curing the  warrant  must  pay  for  them,  and  if  he  recovers  costs, 
the  amount  thereof  must  be  allowed  to  him  a»  part  of  his  costSi 
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S  200.  Defanltlnir  'vrltAeaa  liable  for  dainaa»e«  and  penalty 
of  fifty   dollars, 

A  i>erson  subpoenaed,  as  proscribed  in  this  act,  who  neglects 
or  refusjes  to  obey  the  subpoena,  or  to  testify,  is  also  liable  to  the 
party,  in  whose  behalf  he  wa«  subpoenaed,  for  all  dauiagiH)  which 
the  party  sustains  by  reason  of  his  neglect  or  refnwil,  and  fifty 
dollars  in  addition  thereto,  and  is  subject  to  any  fine  or  punish- 
ment which  may  be  imposinl  in  accordance  with  the  provision 
of  se«ction  eight  of  this  act. 

€.   C.   P.,   S  2879. 
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article:  sbcond. 

Oommisaion  to  take  testimony;  depoattions. 

Sec.  206.  Commlsslob  to  take  testimony,  et  cetera. 

206.  CommlBalon  on  consent;  deposition  upon  oral  qoestiMia. 

207.  When  and  how  commission  granted. 

208.  Adjournment  where  commlailon  granted, 

209.  How  executed  and  returned. 

210.  Gertifleate  of  execution. 

211.  Certificate,  a  sufllcient  return. 

212.  When  deposition  may  be  suppressed. 

213.  Deposition,  et  cetera,  evidence. 

214.  Power  of  commissioners. 

215.  Receipt  of  clerk;  return  of  commission  by. 

216.  Deposition  to  take  testimony  conditionally. 

217.  Affidavit  on  application;  requirements  of. 

218.  Deposition  by  consent. 

219.  Order  for  examination. 

220.  Punishment  for  disobeying  order,  witness  fees, 

221.  Service  of  order. 

222.  Adjournment  of  examination. 

223.  Party  confined  In  prison. 

224.  Rules  for  examination;  manner  of  taking  and  returning  depositiOD; 

refusal  of  person  examined  to  answer. 
226.  Detx>sltion  may  be  read  In  evidence;  when. 
226.  Effect  of  deposition. 

Sao5.  CommlsMlon  to  take  testlmonyy  et  eetera. 

Where  the  defendant  has  neglected  to  appear  upon  the  return 
of  a  summons,  or  has  failed  to  answer  the  complaint,  or  where 
an  issue  of  fact  has  been  joined  in  an  action;  and  it  appears,  by 
affldayit,  upon  the  application  of  either  party,  that  a  witness*,  not 
within  the  city  of  New  York,  is  materia]  in  the  prosecution  or 
defense  of  the  action,  the  court  may  award  a  commission  to  one 
or  more  competent  persons,  authorizing  them,  or  any  of  them  to 
examine  the  witness  under  oath,  upon  interrogatories  to  be 
settled  by  the  court,  or  by  written  agreement  of  the  parties,  and 
indorsed  upon  or  annexed  to  the  commission;  to  take  and  certify 
the  deposition  of  the  witness,  and  to  return  the  same  by  mail, 
addressed  to  the  clerk  of  the  court. 

C.  C.  P.,  I  2980;  L.  1882,  ch.  410,  1 1368. 

§206.  CommlBalon  on  coniient}  deposition  npon  oral  ques- 
tions. 

If  both  parties  expressly  consent,  a  commission  may  issue  with- 
out written  interrogatories,  and  the  deposition  may  be  taken  upon 
oral  questions. 

0.  C.  P.,  S  2981;  L.  1882,  ch.  410,  f  1368. 

ft  207.  When  and  ho^fv  commlssloii  irranted. 

The  commission  may  be  granted  by  the  court  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  application  of  either  party, 
accompanied  with  proof,  by  affidavit,  that  three  days  written 
notice  of  the  application  has  been  served  upon,  the  adverse  party, 
either  personally  or  by  service  upon  the  attorney,  who  appeairad 
for  him  before  tlje  court. 

a  O.  P.,  i  2982;  L.  1882,  ch.  410,  f  1368. 
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1906,  Adjovrnaiettt  nrhere   oommlsslon,  flrranteJU 

Where  a  commission  is  granted,  the  party  upon  whose  applica- 
tion it  is  issued,  is  entitled  to  such  an  adjournment  of  the  trial 
as  may  be  necessary  to  procure  the  commission  to  be  executed 
and  returned.  Subject,  however,  to  the  provisions  of  sections 
one  hundred  and  ninety-three  and  one  hundred  and  xiiiiety*foiir  of 
this  act 

O.  O.  P..  f  2083:  L.  1882,  ch.  410,  i  1368. 

f  209.  Ho^F  executed  and  retarned« 

The  person,  to  whom  a  commission  is  directed,  or  before  whom 
a  deposition  is  taken,  unless  otherwise  expressly  directed  in  the 
commission,  or  in  the  order  for  taking  the  depositions,  must 
execute  the  commission,  or  the  order  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  examined,  an 
oath  or  affirmation  to  testify  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  as  to  the  matters  respecting  which  the 
witness  is  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing, 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested '  person. 
After  it  has  been  carefully  read,  to  or  by  the  witness,  it  must  be 
subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
witness,  or  other  person  having  it  in  his  custody,  does  not  sur- 
render  it,  a  copy  thereof,  must  be  annexed  to  the  deposition  to 
which  it  relates,  subscribed  by  the  witness  proving  it,  and  num- 
bered or  otherwise  identified,  in  writing  thereupon,  by  the  com- 
missioner or  other  person  taking  tne  deposition,  who  must  sub- 
scribe his  name  thereto. 

4.  The  commissioner,  or  person  taking  the  deposition,  must  sub- 
scribe his  name  to  each  half  sheet  of  the  deposition,  and  he  must 
annex  all  the  depositions  and  exhibits  to  the  commission,  or  to 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
up  under  his  sea!,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order  to 
return  the  same  through  the  post  office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post  office,  and  pay  the 
postage  thereon. 

6.  If  there  is  a  direction  on  the  commission,  or  in  the  order,  to 
return  the  same  by  an  agent  of  the  party,  at  whose  instance  it 
was  issued  or  granted,  the  packet  so  addressed  must  be  delivered 
to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons,  one 
or  more  of  them  may  execute  it,  as  prescribed  in  this  and  the 
next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to  each 
commission,  or  order  to  take  depositions,  authorized  by  this 
article. 

O.  G.  P.,  (I  910,  2984;  L.*1882,  ch.  410. 1 1868. 

1 210    Certificate  of  exeeutlon. 

The  commissioner  or  other  person,  before  whom  one  or  mora 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposi* 
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tion,  a  certificate,  substantially  in  the  fallowing  form*  th«  blanki 
being  properly  filled  up: 

State  (or  territory)  of i 

County  (or  pariah)  ot j^ »».. 

I, do  certify  that the  wit- 
ness,   personally   appeared    before   me   on    the    day   of 

f  at   o'clock  in  the   noon,   at  the 

,  in  the  state  (or  territory)  of ,  and  after 

beinj?  sworn  (or  ulhrmetl,  as  the  case  may  bo),  to  testify  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  did  depose 
to  the  matters  contained  in  the  foregoing  deposition,  and  did, 
in  my  presence,  subscribe  the  same,  and  indorse  the  exhibits 
annexed  thereto.  And  I  further  certify  that  I  have  subscribed 
my  name  to  each  half  sheet  thereof,  and  to  each  exhibit. 

And  I  further  certify  that appeared  in  behalf 

of   the    and  that    appeared 

in  the  behalf  of  the 

C.  C.  P..  {002;  L.  1882,  ch.  410,  I  13Q9. 

1211.  Certificate,  a  sufllclent  return. 

The  certificate  specified  in  the  last  section.  Is  a  snfflcient  return 
to  a  commission.  ' 

C.  C.  P..  S  903;  L.  1882,  ch.  410,  |  1369. 

1212.  When   deposition  may  be  sappreBsed. 

Where  it  appears,  by  affidavit  that  a  deposition  has  been 
improperly  or  irregularly  taken  or  returned;  or  that  the  personal 
atteiKlance  cf  the  witness,  upon  the  trial,  could  have  been  pro- 
cured, with  due  diligence,  by  a  subpoena,  or  that  the  attorney 
for  either  party  has  practiced  any  fraud,  or  unfair  or  over- 
reaching conduct,  to  the  prejudice  of  the  adverse  party,  in  the 
course  of  the  proceedings;  an  order  for  the  suppression  of  the 
deposition,  may  be  made  by  the  court,  upon  the  application  of 
the  party  ag^'rieved,  upon  notice  to  the  adverse  party. 

C.  C.  p.,  §  010. 

S  21A.  Deposition,   et  cetera^   evidence. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
may,  unless  it  is  suppressed  as  prescribed  in  the  last  section,  be 
read  in  evidence  by  either  party.  It  has  the  same  effect,  and  no 
otiier.  as  tht*  oral  testimony  of  the  witness  would  have;  and  an 
objeetiou  to  the  competency  or  credibility  of  the  witness,  or  to 
tie  relevancy,  c^r  substantial  competency,  of  a  question  put  to 
hr.iu  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
upon   the   deposition.    • 

C.  C.  P.,  §911. 

I  214.  Po'wer  of  eomtninsloners. 

Where  the  commission  is  executed  within  the  state,  the  com- 
missioner, or  if  there  are  two  or  more,  a  majority  of  them,  have 
the  same  power  to  issue  a  sul>po(»na,  to  swear  a  witness,  and  to 
compel  his  attendance,  that  a  justice  of  the  peace  has,  In  an 
action  pending  before  him. 

C.  C.  P.,  12987. 
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1215.  Receipt  of  clerk;  retttrm  off  eomailsiitoti  by* 

The  clerk  of  the  court  in  the  diBtrict  in  which  the  action  is 
pending,  mimt  on  receiving  the  pnckuge,  containing  the  commifl- 
Bion,  tranumitted  to  him  by  mail  or  otherwise,  open  and  tile  it, 
indorsing  thereupon  the  date  of  hin  so  doing.  It  must  remain  on 
file  with  him,  until  the  trial;  but  either  party  Is  entitled  to  inspect 
it  on  tile. 

c.  G.  P.,  ff  2980. 

1 816.  t9ct>onttloii  to  take  testimony  conditionally. 

Kithcr  party  to  an  action  pending;  in  the  municipal  court  msy 
apply  in  the  district  in  which  the  action  is  pending,  for  an  orde/ 
to  hare  the  testimony  of  any  witness  who  is  about  to  depart 
from  the  city  of  New  York,  and  will  probably  continue  absent, 
when  the  testimony  is  required,  or  is  so  sick  or  infirm  as  to  afford 
reasonalile  ground  to  beliove  that  he  will  not  be  able  to  attend 
the  trial;  or  that  any  other  special  circumstances  exist  which 
render  it  proper  that  he  be  examined  as  prescribed  in  this  article, 
taken  conditionally  to  be  used  on  the  trial  of  such  action,  subject 
to  the  provisions  ot  this  article. 

L.  1882,  ch.  410,  1 1360. 

I  Sir.  Afflda-rlt  on  application!  rc^nlrcntents  of. 

The  pnrty  desiring  to  take  a  deposition,  as  prescribed  !n  the 
laMt  section,  must  present  to  the  court  in  the  district  in  which  the 
action  is    pending,  an  afHdavit  showing: 

1.  The  title  and  nature  of  the  action.  The  name  and  residence 
of  the  person  to  be  examined.  That  the  testimony  of  such  person 
is  material  and  necessary  for  the  party  making  such  application 
or  for  the  prosecution  or  defense  of  such  action. 

2.  That  tne  person  to  be  examined  is  about  to  depart  from  the 
city  of  New  York,  or  that  he  is  so  sick  or  infirm  as  to  afford 
reasonable  ground  to  believe  that  he  will  not  be  able  to  attend 
the  trial,  or  thatr  any  other  special  circumstances  exist  which 
render  it  proper  that  he  should  be  examined,  us  prescribed  in  this 
chapter;  but  this  subdivision  does  not  apply  to  a  case  where  the 
person  to  be  examined  is  a  party  to  the  action,  except  in  the  case 
of  sickness  or  infirmity. 

3.  If  the  party  soni^'ht  to  be  examined  is  a  corporation,  the 
affidavit  shall  state  the  name  of  the  officers  or  directors  thereof, 
or  any  of  them  whose  testimony  is  necessary  and  material,  or 
the  books  and  papers  as  to  the  contents  of  which  an  examination 
or  insp<>ction  is  desired,  and  the  order  to  be  made  in  respect 
thereto,  shall  direct  the  examination  of  such  persons  and  the 
production  of  such  books  and  papers. 

C.  C.  P.,  f  872. 

1218.  Deposition  br  consent. 

The  parties  to  an  action  may  stipulate  in  writing  that  an  order 
specified  in  section  two  hundred  and  sixteen  of  this  act  may  be 
granted,  in  whirh  case  nn  affidavit,  as  r<»(|uired  by  the  preceding 
S(*ctions  shall  not  be  necessary.  But  this  section  does  not  apply 
to  a  case  where  the  i)eniou  to  be  examined  is  confined  in  a  prison 
or  jail  within  the  state. 

C.  O.  P.,  I  879. 
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1219.  Order  for  ezamiauttftOA* 

The  court  to  whom  an  affidavit  is  presented,  as  proTlded  fn  sec- 
tion two  hundred  and  seventeen  of  this  act,  may,  if  the  opposinir 
party  or  his  representative  is  not  present,  require  that  a  reason- 
able notice  of  the  application  be  fciven,  or  may  act  on  the  applica- 
tion at  the  time  of  such  presentation,  and  must  grant  an  order 
for  the  taking  of  the  deposition,  if  satisfied  of  the  truth  of  the 
matter  stated  in  the  affidavit,  and  may  in  his  discretion  designate 
and  limit  the  particular  matters  on  which  the  examination  Is  to 
be  eonducted.  The  order  may  require  that  the  examinatioii  be 
conducted  before  the  court,  at  the  time  fixed,  or  may  permit  such 
exnmination  to  be  conducted  at  the  place  where  the  person  to  be 
examined  is  at  the  time  fixed  for  said  examination.  Where  the 
deposition  is  not  taken  in  court,  the  order  may  permit  the  exam- 
ination of  the  person  making  the  deposition  to  proceed  after 
having  been  sworn  before  an  officer  authorized  to  take  and  admin- 
ister oaths. 

c.  c.  P.,  §  873. 

1220.  Punlahmeiit  for  dlaobeyinff  order;  witness  fee** 

Witnesses  fees,  as  provided  in  this  act,  for  attendance  upon  a 
trial,  must  be  paid  or  tendered  when  the  order  is  served  upon  the 
party  or  other  person  recjuired  to  attend.  If  the  party  or  persons 
so  served  fails  to  obey  the  order  his  attendance  may  be  compelle*!, 
and  he  may  be  punished  in  like  manner,  and  the  procecnlings 
thereon  are  the  same,  as  if  he  failed  to  obey  a  subpoena,  issued 
from  the  municipal  court. 
c.  C.  P.,  «  874. 

f  221.  Service   of   order. 

A  copy  of  the  order  and  of  the  affidavit  upon  which  it  was 
granted  must  be  served  at  least  two  days  before  the  time  fixed 
for  the  examination,  upon  the  attorney  for  each  party  to  the 
action,  in  like  manner  as  a  paper  in  the  action;  or  if  a  party  has 
not  appeared  in  the  action  they  must  be  aefved  upon  him  as 
directed  by  the  order. 
C.  C.  P.,  i  875. 

1 222.  Adjournment   of  examination. 

The  court  may  upon  good  cause  shown  adjourn  the  time  f6r 
til  king  said  (examination  within  the  limitations  and  provisions  of 
this  act  npplyiilg  to  adjournments. 

[New.] 

{ 223.  Party   confined   In   prison. 

Where  the  party  or  other  person  to  be  examined  is  confined  in 
a  prison  or  jail  within  the  state,  under  sentence  for  a  misde 
men  nor  or  felony,  that  fact  must  bp  stated  in  the  affidavit,  and 
his  deposition  may  be  taken  as  prescribed  in  the  foregoing  sections 
as  if  he  was  not  so  confined,  except  that  in  such  a  case  the 
granting  or  refusing  the  order  is  always  in  the  diacretion  of  the 
conrt.  The  order  must  require  the  production  of  the  prisoner  by 
the  person  in  charge  of  the  prison  or  jail,  at  the  prison  or  jail,  but 
it  may  presrribe  such  regulations  and  restrictions  with  respect 
theretf.  as  the  court  deems  proper. 

car..  8  877.  ,^.^ 
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%  224.    Bales  for  «z«iiifn»tloii;  mamiar  of  *^'M«iy  mi^  TttmntHm^ 
deposition;  relhsal  of  person  eznmilned  to  answer. 

The  deposition,  shall  be  in  the  form  of  question  and  answer, 
and  when  completed  mu^  be  carefully  read  to  and  subscribed  by 
the  person  examined;  and  within  three  days  thereafter,  uulesf 
sooner  required  by  the  order,  must  be  filed  in  the  office  of  the 
clerk  of  the  district  in  which  the  action  is  pending,  together  with 
the  stipulation  or  the  affidavit  on  which  the  order  was  grafted; 
and  proof  of  the  service  of  the  order  and  of  the  affldavic.  If 
upon  an  examination,  the  person  examined  refuses  to  af^swer 
that  fact  must  be  reported  to  the  court,  which  must  determine 
whether  the  question  was  relevant  and  the  witness  bourd  to 
answer. 

C.  O.  p.,  I  880. 

I  2/85.    Deposition  maj  be  read  In  evidence;  when. 

The  deposition  may  be  read  in  evidence  by  either  party  at  Ihe 
trial  of  the  action,  if  it  be  satisfactorily  proved  that  the  witness 
i«;  dead  or  is  unable  to  personally  attend  by  reason  of  his  insanity, 
sickness  or  other  infirmity,  or  that  he  is  confined  in  a  prison  or 
jail,  or  that  he  has  been  and  is  absent  from  the  city  of  New  York, 
so  that  his  attendance  could  not,  with  reasonable  diligence  be 
compelled  by  subpoena, 
c.  c.  P..  fl  881,  888. 

%  926*    Bffect  of  deposition. 

The  deposition,  so  read  in  evidence  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  t«» 
the  relevancy  or  substantial  competency  of  a  questioii  put  to  him, 
or  of  an  answer  given  by  him,  may  be  made  as  if  the  witness 
was  then  personally  examined  and  without  being  n^ted  upon  the 
deposition. 
0.0.P..I8B.  ^^^^ 
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TITUBS  VL 
Trial;  trial  Jurors. 

8e«.   230.  Isiiiie  of  fact  ami  law :  Jt.dgmont  within  What  time  to  be  rendfPrf. 
231.  Trial  by  Jury*,  drawlnjc  tlie  Jury. 
2:U-a.  Trial  Jurors  In  BrwKlyu.     ,    „,  ,_     , 
2'M'h    Trial   JurorM    In  gaeenii   and    Uicbmuuu. 

382.  a>urt  may  dlnH?t  trial  by  Jury;  when.  Hi«*f4<.4- 

^i  Trlttl    Jurors;    list    of    to    be   furnished    clork    of   each    dlatHct. 
2:U.  Jury   i>f   twelve:   whrn. 
•JM-").  J!nw  Jury  biianuoueu;   notice. 
236.  TuU'iiUien.  ....       1.    ,      « 

a:J7.  I'.iiWotM  uf  JurorB  summoned  but  not  arawn. 
L':is.  A.ljunniiiH'iiis  after  return  of  Jury. 
l»;iJ>.   VenlUt;    requisites. 
24»J.  SwiarinK   the  Jury.  .,i»,i.*4w» 

241.  Hiihmlssiou  «»f  n  controversy  ui>on  facts  admittetl. 

242.  pHiHTs  to  be  lll«fd. ,  ,   .    . 

243.  Subsequ«-nt  i»roceedhiga  regulated. 

I  a»0.  fAm'd,    lino.1      Inane    of    fact    and    l«w>   JadjrmeBt 
WltUlu  what  time   to  b«  rendered. 

T'noii  the  isstiP  rxf  fnct  Jolnod.  if  ft  jury  trial  be  not  clemamled, 
a^  rlaniml  i.v  this  aot,  the  court  munt  hf^ar  tho  i^vicUmicv.  nod 
docldc  nil  quoAtlons  of  frtct  and  law,  and  render  judgment  acc;ord - 
inK  V  within  fourteen  days  from  the  time  the  same  is  8«J>niitte. 
for  that  ntirpose.  except  when  the  defendant  is  under  arrest,  and 
h^s  !^^?t  given  security  for  his  appearance;  in  such  case  the  court 
si  all  remlor  i  ulgmei^  immediately  after  th«  cU).e  of  the  tnal, 
a  d  Vxf^Tt  wiei^e  further  time  is  given  by  the  consent  of  parties 
Srthek'  attorneys.  Decisions  oa  inotious  shall  likewise  be 
nMidered  within  •fonrtecm  days  after  they  are  argued  or  snh- 
mited  unless  further  time  is  given  by  consent  «f  .l^^-^^^^f  ^V^  ^^l^J'; 
attonievs.  If  no  decision  is  rendered  as  required  henMn  t f 
time  elapsing  subsequent  to  the  date  of  final  submission  of  thjj 
nmti.m  sha  I  n()t  run  to  the  prejudice  of  a  new  application.  All 
illsuo^of  law  shall  be  heard  an^  decided  by  the  court,   without 

a  i  u  r  v 
L.   ms2.  ch.  410.   I  13fi4.     Am'd.  L.  1910.   ch.  401.     In  effect  Sept.   1,  1910. 

8  li^l.  [Am'd,  10O8,  1»10.]    'Prlal  by  Jury;  drawing  tbe  Jury. 

Vt  nnv  time  when  an  issue  of  fact  is  joined,  either  party  may 
diMMUHl'a  trial  bv  jury,  and  unless  so  demanded  at   the  jmiung 

•  h^s  .  •  I  j.irv  ti-.al  is  waived.  The  party  demanding  a  trial  by 
i,rv  sliiil  forthwith  pay  to  the  clerk,  the  sum  of  four  dollars 
'uu\  f  ftv  cents.  In  default  of  such  payment  the  court  shall  pro- 
c-el  as  if  no  denian,!  for  trial  by  jury  had  been  made.  'I he 
mnuvy<  so  reci'ived   slnill  be  applied  as  far  as  necessary   to   the 

avn.-ntof  the  lawful  fees  of  the  server  for  summoning  jun»p 
and  a  foe  of  twenty-five  cents  to  each  juror  for  each  case  in 
w  (h  he  shall  serve  as  a  juror  such  payment  to  be  made  to 
hi  bv  the  clerk  at  the  end  of  the  trial  of  such  case.  }}^^^^^^ 
j  r  -  trial  is  demanded,  the  trial  of  the  case  may  be  adjourne. 
••".  .' ^**;       ,.     ..    .■    .   . :a..a    t^    fViio   n/.t     until    the   time    fixwl 


he     resem-e  of  a  in<tice  of  the  court  draw  twelve  persons  from 

he     nd.-a\vn  jnrv  box  and  di>liver  the  list  thereof  to  a  marshal. 

or  to  a  person  deputed  by  the  court  for  that  purpose,   witn  a 
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written  or  printed  notice,  directed  to  each  person  named  in  the 
list,  requiriuj?  him  to  attend  as  directed  as  a  juror,  at  a  time 
ami  part  specified  therein,  out  of  which  number  six  of  the  per- 
sons attending  shall  be  drawn  to  try  the  cause,  provided  that 
number  appear.  In  each  part  designatcu  for  jury  trials,  except 
in  the  borough  of  Brooklyn,  the  clerk  in  the  presence  of  a  justice 
of  the  court  shall  each  month  draw  from  the  undrawn  jury  box 
the  names  of  thirty-six  jurors,  and  a  minute  of  such  drawing 
containing  the  names  and  addresses  of  the  jurors  so  drawn  shall 
be  made  and  certified  by  such  clerk  and  the  justice  in  whosu 
presence  the  same  are  drawn.  Such  jurors  shall  constitute  the 
panel  of  jurors  for  the  month  succeeding  that  in  which  they  are 
drawn  and  for  the  part  for  which  they  are  so  drawil,  and  the 
clerk  in  the  part  for  which  said  jurors  are  drawn  shall  deliver 
to  a  marshal  or  to  a  person  deputed  by  the  court  for  that  pur- 
pose a  written  or  printed  notice  directed  to  each  juror  so  drawn 
requiring  him  to  attend  as  a  juror  at  such  part  at  a  time  speci- 
fied therein.  Separate  ballots  containing  the  names  and  ad- 
dresses of  each  of  the  jurors  so  drawn  shall  be  placed  in  a 
ballot  box  from  which,  at  the  trial  thereof,  six  of  the  jurors 
shall  be  drawn  to  try  each  action  triable  by  jury  in  that  part 
during  the  month  for  which  said  jurors  are  tlrawn.  No  juror 
shall  be  required  to  attend  for  service  or  allowed  to  serve  more 
tuan  ten  days  in  any  one  month.  At  any  time  the  justice  pre- 
siding in  a  part  designated  for  jury  trials  may  direct  an  ad- 
ditional number  of  jurors  to  be  drawn  for  service  in  the  month 
and  in  the  part  in  which  he  is  presiding.  Such  order  must 
specify  the  number  of  additional  jurors  to  be  drawn  and  such 
jurors  must  be  drawn  and  a  minute  of  their  drawing  be  made 
and  certified  and  they  shall  be  empanellel  on  trials  in  the  same 
manner  as  is  above  provided  as  to  the  jurors  drawn  for  each 
month.  No  person  shall  be  allowed  to  serve  as  a  juror  on  any 
trial  in  the  boroughs  of  Manhattan  and  the  Bronx  whose  name  is 
not  on  the  list  of  trial  jurors  selected  by  the  commissioner  of 
jurors  for  the  district  in  which  and  the  period  during  which, 
the  trial  is  had.  The  clerk  in  each  part  in  the  boroughs  of 
Manhattan  and  the  Bronx  shall  on  or  before  the  fifteenth  day 
oi  each  month  return  to  the  commissioner  of  jurors  of  the  county 
of  New  York  a  certified  copy  of  the  minutes  of  each  drawing  of 
jurors  in  his  part  during  the  preceding  month  and  shall  also 
i.'crtify  to  said  commissioner  the  number  of  days  each  such  juror 
attended  for  the  purpose  of  serving,  the  number  of  days  he 
actually  served  and  tne  name  of  each  such  juror  who  was  ex- 
cused or  discharged,  with  the  reason  therefor,  and  the  name  of 
each  such  juror  notified  who  did  not  attend  or  serve  and  the 
name  of  each  such  juror  fined  and  how  the  notice  to  attend 
\\as  served  upon  the  delinquent  and  the  date  and  amount  of 
his  fine  unless  the  same  has  been  remitted,  in  order  that  the 
same  proceedings  may  be  had  as  in  the  case  of  a  delinquent 
juror  in  a  court  of  record.  The  board  of  aldermen  of  the  city 
of  New  York  may  direct  that  a  sum,  not  exceedinpj  two  dollars 
in  addition  to  the  fees  of  jurors  prescribed  in  this  section,  or 
in  any  other  statutory  provision,  be  allowed  to  each  trial  juror 
for  each  day's  attendance  at  a  term  of  the  municipal  court  of  the 
city  of  New  York.  The  amount  so  paid  must  be  raised  in  the 
i>ame  manner  as  other  city  charges  are  raised. 

O.   C.  P.,    f  2990;  L.    1SS2,   ch.   410,    i   1372.     Am»d  by  L.   1808.  ok  431; 

h,    1010,    ch.    Wl.      In    eflect    Oct.    1,    1910. 
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I  281-a.  [Added,  lOlO.]     Tritkl  Jarora  in  Brooklyn* 

In  the  b<)roup:h  of  Brooklyn  thero  shall  be  a  jury  term  in 
encb  district  bfgiuuiug  the  firBt  Mouday  in  each  month, 
except  July,  AiiKust  and  Soptember,  or  at  such  other  times 
as  the  board  of  justices  shall  direct  and  such  term  shall 
coutiuue  lor  such  time  as  the  justice  presiding  thereat 
shall  deem  necessary  and  direct.  Trial  jurors  for  such  terms 
must  have  the  same  qualifications,  and  must  be  selected,  drawn 
and  notified  in  the  same  manner,  as  trial  jurors  for  a  term  of 
the  sui)rcme  c(»urt  and  the  provisions  of  section  seven  hundriMi 
and  eleven  and  sections  seven  hundred  and  fourteen  to  seven 
hundred  and  thirty-six,  both  inclusive,  of  the  judi<"iary  law  re- 
lating to  trial  jurors  in  Kings  county,  as  they  may  be  from 
time  to  time,  are  hereby  made  to  apply  to  this  court,  and 
to  trial  jurors  therein,  in  said  borouj^h,  except  tnat  all  duties 
iini)<)>e(l  by  s<»ction  seven  hundred  and  eighteen  thereof  upon 
the  county  clerk  of  Kind's  county  shall  be  performed  by,  and  the 
clerk  referred  to  in  section  seven  hundred  and  eleven  there<»f 
shall  be,  the  clerk  of  the  court  in  the  respective  districts  to 
which  the  jurors  are  summoned.  Twenty-four  trial  jurors  must, 
ami  in  no  event  more  than  thirty  shall,  be  drawn  for  each  dis- 
trict ft)r  each  term.  As  far  as  the  commissioner  of  jurors 
shall  find  it  to  be  practical  each  juror  drawn  shall  be  sumuumed 
to  the  district  nearest  to  his  residence.  Such  jurors  shall  be 
paid  the  same  compensation  and  in  the  same  miinuer  as  trial 
jurors  in  the  courts  of  record  in  Kings  county.  In  all  procetni- 
ings  for  the  remission  and  enforcement  of  jury  fin<'s  of  jurors 
in  this  court  the  justices  of  this  court  shall  be  notifitnl  and  shall 
act  in  like  manner  as  the  justices  and  judges  spe<nfied  in  sec- 
tions seven  hundred  and  twenty-eight  and  seven  hundred  and 
twenty-nine  of  said  law. 
Addwl,    L.    1010.    ch.    541.      In    effect   Oct.    1,    1910. 

S  2:11 -b.   [Added,     1013.]       Trial    Ivrom     In     Ctveemi     mmA 
Ri€*liniund. 

In  the  boroughs  of  Queens  and  Richmond,  there  shall  be  a  jury 
term  in  each  district,  beginning  the  first  Monday  of  each  mouth. 
exeept  the  months  of  July,  August  and  September,  or  ut  such 
oilier  times  as  the  board  of  justices  shall  direct,  and  such  term 
shall  c«)nunue  for  such  time  as  the  justice  presiding  thereat  shall 
deem  necessary  and  direct.  All  of  the  provisions  of  section  two 
hundred  and  thirty-one  ai)plying  to  the  {tarts  designated  for  jury 
trials  and  the  jur«»rs  thereof,  not  inconsistent  with  the  foregoing 
Itrovisions  of  tliis  section,  shall  also  apply  to  the  jury  terms  and 
the  jurors  ttu>reof  in  the  boroug]is  of  Queens  and  Kicbmond, 
provi<le<i,  however,  that  in  the  boroughs  of  Queens  and  Ricli- 
mr)n(i,  twenty-four  trial  jurors  must,  and  in  no  event  more  than 
thirty  shall  be  drawn  in  each  district,  by  the  clerk  for  such  dia- 
triet,  for  eniili  term. 

AihhiX,   li.    1013,   ch.    090.       In  effect  Sept.    1,   191 ». 

i  2.12.  Court  may  direct  trial  by  Juryi  fvrhem. 

When  an  issue  of  f;iet  has  been  joined  in  an  action  op  special 
proceeding,  and  a  trial  by  jury  has  not  been  aemanded,  the  court 
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may,  in  its  discretion,  at  any  stage  of  the  action  or  proceeding, 
direct  that  a  trial  thereof  b,e  had  by  jury,  and  a  trial  by  jury 
shall  thereupon  be  had  in  the  same  manner  as  though  either  of 
the  parties  had  demanded  it,  and  the  court  shall  require  the  fees 
for  the  jurors  and  for  summoning  them,  to  be  paid  by  plaintiff 
and  taxed  as  part  of  the  costs.  If  after  a  trial  shall  have  been 
had  before  the  court,  without  a  jury,  the  judge  shall,  within 
fourteen  days  after  the  submission  o^  the  case  or  proceeding, 
certify  that  the  evidence  is  of  such  a  conflicting  nature  that  he 
nas  been  unable  to  determine  the  issne  of  fact,  and  that  he 
deems  it  proper  that  the  same  should  be  tried  by  jury,  he  may, 
by  order  set  the  same  down  for  trial  by  a  jury  for  a  day  not 
more  than  eight  days  from  the  time  of  the  making  of  the  order, 
and  thereupon  the  action  or  proceeding  shall  be  continued  in 
court,  and  trial  by  jury  as  hereinbefore  provided  in  the  case 
where  a  trial  by  jury  is  ordered  by  the  court  before  the  trial. 

L.  1882,  ch.  410,  |  1372. 

i  288.  [Am'dy  1907,  1908,  1910.]  Trial  JiiroFs;  liat  of  to  be 
famished  clerk  of  eaclft  district* 

A  list  of  trial  jurors  for  each  district  of  the  municipal  court  of 
the  city  of  New  York,  except  in  the  borough  of  Brooklyn,  must 
be  selected  by  the  commissioner  of  jurors  or  other  officer  whose 
duty  it  is  by  law  to  select  jurors  in  each  of  the  counties  in- 
cluded within  New  York  city,  and  must  be  selected  for  each 
of  said  districts  by  said  officer  in  whose  county  the  said  dis- 
trict is  situated,  and  must  consist  of  two  hundred  and  fifty 
jurors  for  each  part  designated  for  jury  trials  in  each  district 
under  section  two  hundred  and  thirty-one  of  this  act.  Each 
juror  so  selected  shall  be  exempt  from  jury  duty  in  every  other 
court.  A  person  shall  not  be  placed  upon  such  a  list  who  does 
not  reside,  or  have  a  place  where  he  regularly  transacts  his 
business  in  person,  within  the  district  for  which  he  is  selected. 
The  said  commissioner  of  jurors  or  other  officer  shall  on  or 
before  the  first  Monday  in  September  in  each  and  every  year, 
furnish  the  clerk  of  the  court  in  each  of  the  districts  of  said 
court  within  the  county  for  which  said  commissioner  or  other 
officer  acts,  with  a  list  of  the  names,  residences,  places  of  busi- 
ness and  occupations  of  the  persons  liable  to  do  jury  duty,  and 
who  are  borne  upon  said  list.  The  clerk  of  the  court  who  shall 
receive  such  jury  list  must  write  on  a  slip  of  paper  the  name, 
residence,  place  of  business  and  occupation  of  each  of  the  per- 
sons named  on  said  list  and  place  the  same  in  a  box,  to  be  called 
the  undrawn  jury  box.  No  such  slip  after  having  been  drawn 
therefrom  shall  be  returned  to  the  undrawn  jury  box  until  all 
other  slips  in  such  box  shall  have  been  drawn  therefrom,  but 
when  all  the  slips  in  such  box  shall  have  been  drawn  therefrom 
then  all  of  them  shall  be  returned  to  said  box.  No  such  slip  or 
other  paper  shall  be  placed  iu  or  drawn  from  said  box  excepting 
as  provided  in  this  act.  The  judge  presiding  in  each  district 
of  said  court  may  impose  a  fine  of  not  exceeding  one  hundred 
dollars  upon  each  person  duly  drawn  and  notified  to  attend  the 
court  as  a  trial  juror,  who  fails  to  attend  as  required  by  the 
notice.  The  clerk  of  the  court  in  each  district  not  in  the  bor- 
oughs of  Manhattan  and  the  Bronx  must,  within  ten  days  there- 
after, transmit  to  tho  conunlssionor  of  jurors  or  other  officer, 
a  certificate  showing  that  tho  fine  has  been  so  imposed,  and 
stating  how  the  notice  to  attend  was  served  upon  the  delin- 
quent, in  order  that  the  same  proceedings  may  be  had,  as  in 
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the  caRG  of  a  delinquent  juror  in  a  court  of  record.  A  clerk  who 
violates  this  section  or  scH'tion  two  hundred  and  thirty-one  of 
this  ac*t  forfeits  one  hundred  and  fifty  dollars  for  each  offenae. 

L.  1882,  ch.  410,  |  1371.  AmM  L.  1907,  ch.  451;  L.  1908.  ch.  431 ;  L. 
1910,  ch.  641.     In  effect  Oct.   1,  1910. 

i  234.  Jury  of  twelve i  wlben. 

In  nn  action  where  the  damajc^s,  or  the  Tnlne  of  the  chattels 
as  claimed  in  the  complaint,  exceed  one  hundred  dollars,  if  at  the 
time  of  joining  an  issue  of  fact  the  defendant  demand  a  trial  hy 
a  jury  of  twelve  men,  the  court  shall  order  a  jury  of  twelve  to 
be  summoned  to  try  the  issues.  In  such  case  the  clerk  shall 
draw  the  names  of  twenty-four  i>ersonB  who  shall  be  summoned 
in  the  same  manner  as  in  other  cases  required  by  law,  and 
twelve  of  such  number  shall  be  drawn  to  try  the  cause.  The 
jury  fee  to  be  dopoaited  in  such  cases,  shall  be  nine  dollars. 

L.  1882,  ch.  410,  I  1873. 

I  235.  [Ain*d,  lfM>8,  1810.]     How  Jr^y  aiimiiftoneds  noUee. 

Except  in  the  borough  of  Brooklyn,  the  officer  or  the  person 
deputed  as  provided  in  section  two  hundred  and  thirty-one  of 
this  act,  upon  receipt  of  such  a  notice  as  is  mentioned  in  said 
section,  must  thereupon  immediately  summon  the  person  named 
therein  by  giving  the  same  to  him  personally,  or  by  leaving  it 
at  his  place  of  residence  or  business  with  some  person  of  suit- 
able age  and  discretion,  and,  except  in  the  boroughs  of  Man- 
hattan, Brooklyn  and  the  Bronx,  by  giving  to  the  person  to 
whom  said  notice  is  given  the  sum  of  twenty-five  cents.  The 
person  serving  such  notice  must  make  a  return  as  to  the  manner 
in  which  such  service  was  made  by  him  and,  except  in  the  bor- 
oughs of  Manhattan,  Brooklyn  and  the  Bronx,  must  include  in 
suih  return  a  statement  as  to  whether  or  not  said  twenty-five 
cents  was  paid  to  each  juror  and  also  return  the  list.  In  each 
district  all  such  returns  uiust  be  made  to  the  court,  at  its  open- 
ing', oil  the  day  for  which  the  jury  is  drawn. 

L.   1N82.   ch.   410,   |  1374.     Am*d  by  L.   1908,   ch.  481;  L.   1910,   ch.   541. 

lu  eri«>ct  Oct.    1,    luio. 

S  230.    [AmM,  1808,  1810.]      Taleamen, 

Except  in  tlie  county  of  New  York,  if  a  sufficient  namber  of 
coniiK'tent:  and  indiiferent  jurors  do  not  attend,  or  if  the  justice 
pnsiiiini^  is  of  the  opiniuu  that  the  rights  of  either  party  to  an 
action  or  proceodijig  may  bt*  prejudiced  by  delaying  the  trial  until 
the  next  jury  teiui.  the  c(airt  may  direct  that  a  sufficient  number 
of  juiors  to  try  .su«*h  cause,  or  to  complete  the  jury,  be  sum- 
nnun-il  from  the  vicinity,  by  a  marshal  or  a  person  deputed  for 
that  purpose. 

L.    1SS2.  oh.  410,   I  1375.     Am^Oj  by  L.  1908,  ch.  431;  L.  1010,  <di.   641. 

lu  orr«Hi  Oi't.  1,  lit  10. 

i  237.  Ballots  of  Jarom  Mumiiioiied  b«t  not  dvmvrn. 

The  ballots  e<»ntninint,'  the  names  of  the  jurors  summoned  and 
not  drawn,  must  be  rciurn<Hl  by  the  clerk  to  the  undrawn  jury 
box,  to  be  drawn  as  in  the  first  instance.  The  ballots  containing 
the  names  of  tlu'  jurors  who  served,  must  be  placed  in  a  box  to 
be  called  the  drawn  jury  hox,  until  all  the  other  names  have 
l^fMMi  drawn  fh<^refrr»ni,  and,  as  often  as  that  happens,  the  whole 
number  must  be  returned  to  the  undrawn  jury  box,  as  in  the 
first   instan<*e. 

L.    1SS2,   ch.    410.    S    iriTO. 

{  2:JH.   llt.p*'ah'(l  by  I..    lUll,  <h.  900.1 
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i  280.  Verdict)    reqnlaltes. 

Except  as  otherwise  provided  in  this  act,  the  verdict  of  the 
jury  must  be  general  for  the  ^)laiutiff  for  a  specific  Runi,  or  for 
the  defendant,  or  where  there  is  a  counterclaim  or  set-off  proved 
for  the  defeudnnt  in  a  spocifted  sum,  but  where  there  are  several 
plaintiffs  or  defendants,  the  verdict  may  be  for  or  against  one  or 
more  of  them,  within  the  limitations  and  provisions  of  this  act, 
and  the  judgment  must  be  entered  thereon  immediately  after  the 
rendering   of  the  Verdict. 

L.  1882,  ch.  410.  |  1380. 

f  240.  Conduct,  of   trial. 

On  the  trial  of  all  canses  in  the  municipal  conrt,  the  mode  of 
conducting  the  trial,  the  rules  of  evidence,  the  examination  and 
the  swearing  of  the  jury,  shall  be  the  same  as  prevail  in  courts 
of  record. 

New.     See  L.  1882,  ch.  410,  |  138L 

S  241.  SabmlMfllon  of  a  eontrOTCray  upon  facta  admitted. 

Whon  an  action  or  summary  proceeding  has  been  coMimenced 
according  to  the  provisions  of  this  act,  upon  its  being  reached 
for  trial,  the  parties,  being  of  full  age,  may  agree  upon  a  state- 
ment of  the  facts  upon  which  the  controversy  depends  and  may 
present  a  written  submission  thereof  to  the  court.  Such  state- 
ment must  be  accompanied  with  the  affidavit  of  one  or  more  of 
tne  parties  to  the  effect  that  the  controversy  is  real  and  that 
tiie  submission  is  made  in  good  faith,  for  the  purpose  of  deter- 
mining  the  rights  of  the  parties. 

C.  C.  P.,  I   1279. 

S  242.  Papera  to  be  flled. 

Such  statement,  sabmission  and  affidavit  must  be  filed  In  the 
office  of  the  clerk  of  the  court  in  the  district  in  which  the  action 
was  commenced.  The  filing  is  a  presentation  of  the  Kubmissiou, 
and  each  provision  of  this  act  relatinf|[  to  an  action  or  summary 
proceeding,  or  the  costs  therein,  applies  to  the  subsequent  pro- 
ceedings except  as  otherwise  prescribed  in  the  next  section. 

C.  C.  P.,   f  1280. 

I  243.  Sabbe^uent  proeeedlAflpa  reiralated. 

An  order  of  arrest,  warrant  of  attachment,  writ  of  replevin  or 
execution  against  the  person,  cannot  be  granted  in  such  an  ac- 
tion. The  action  must  be  tried  by  the  court  upon  the  stutenieut 
alone  and  the  statement,  submission,  affidavit  and  the  judgment 
rendered,  and  any  order  or  papi^rs  necessarily  affecting  the  judg- 
ment constitute  the  judgment  re<*ord.  If  the  statement  of  facts 
is  not  sutlh'ient  to  enable  the  court  to  render  judgment,  an  order 
must  be  made  dismissing  the  submission  without  costs  to  cither 
imrty,  unless  the  court  permit  the  parties,  or,  in  a  proper  case, 
their  rcpresoiitative,  to  file  an  additional  statement,  which  it 
may  do  in  its  discretion,  without  prejudice  to  the  original  state- 
ment. 

C.  O.  P.,  I  1281. 
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TITLE  Vn. 
Judgrmant  and  executloiis. 

Article  1.  Judgments. 
2.  Executions. 

article:  first. 

Judgments, 

Sec.  248.  Non-snit;  when  aattaorlsed. 

249.  Judgment  of  dismissal  on  merits;  when. 
260.  Judgment  when  sum  exceeds  jnrlsdlctlon. 

251.  Jiidfrment  where  defendant  liable  to  arrest. 

252.  CTourt  may  direct  verdict;  when. 

253.  Court  may  open  default. 

254.  Motion  to  set  aside  yerdlct  or  vacate  or  amend  Judgment. 

255.  New  trial:  fraud  or  newly  discovered  evidence. 

256.  Ck)urt  may  Impose  conditions,  et  cetera. 

f  248.  Non-snit;  -when  authorised. 

JiidR-ment  that  the  action  be  dismissed  with  costs,  withont 
prejudice  to  a  new  action,  shall  be  rendered  in  the  following  cases: 

1.  Where  the  plaintiff  voluntarily  discontinues  the  action  before 
it  is  finally  submitted. 

2.  AVhon  he  fails  to  appear  at  the  time  specified  in  the  summons 
or  upon  adjournment. 

3.  When  it  is  objected  at  the  trial,  and  appears  by  the  evidence 
that  the  court  has  not  jurisdiction,  but  if  the  objection  be  taken 
and  overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  judprmeut;  if  not  taken  at  the  trial  it 
is  waived,  and  the  court  will  be  deemed  to  have  jurisdiction. 

4.  Where  the  plaintiff  does  not  prove  his  cause  of  action. 

L.  1882,  ch.  410,  {  1382. 

§249.  Jndfrment  of  dismissal  on  merits  |  Drhen. 

.TudRment  that  the  action  be  dismissed  on  the  merits  with  costs 
may  be  rendered  in  the  following  cases: 

1.  Where,  at  the  close  of  the  whole  case;  the  court  is  of  the 
opinion  that  the  plaintiff  is  not  entitled  to  recover  as  a  matter 
of  law. 

2.  Where  the  court  sustains  a  demurrer,  and  no  leave  to  plead 
over  is  granted,  as  provided  in  this  act. 

[Now.] 

1 2S0.  Jndflrment  when   snm   exceeds   Jarlsdletlon. 

Where  the  amount  found  due  to  either  party  exceeds  the  suni 
for  which  the  court  is  authorized  to  enter  judgment,  suoh  party 
may  remit  the  excess  and  judgment  may  be  entered  for  the 
residue. 

L.  1882,  cb.  410,  §  138G. 

{  251.  Jndflrment  where  defendant  liable  to  arrest* 

When  a  judgment  is  rendered  in  a  case  where  the  defendant  is 
subject  to  arrest  and  imprisonment  thereon,  it  must  be  so  stated 
in  the  judgment  and  entered  in  the  docket.  The  clerk  of  the 
court  in  the  district  in  which  such  a  judgment  is  entered,  must 
in  any  transcript  issued  by  him.  as  prescribed  in  this  act,  i assert 
the  words   *'  defendant   liable  to  execution  against  his  person " 
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and  a  like  note  must  also  be  made  in  the  docket  cf  a  judgment 
by  a  county  clerk,  where  such  a  transcript  is  filed  with  such  clerk. 

L.    1882.  cb.  410,   S   1386. 

i  2G2.    Court  may  direct  Terdtct;  iw^lien. 

On  the  trial  of  an  issue  of  fact,  before  the  court  and  a  jury, 
the  court  may,  in  a  proper  case,  direct  that  the  jury  render  a 
verdict  as  follows: 

1.  In  favor  of  the  plaintiff  or  petitioner. 

2.  In  favor  of  the  defendant,  respondent,  tenant,  under-tenant, 
assignee,  receiver,  squatter  or  person  holding  over. 

3.  Where  the  damages  arc  liquidated,  in  favor  of  the  plaintiff, 
for  a  specified  sum. 

4.  Where  the  defendant  has  interposed  a  counterclaim,  and  the 
damages  are  liquidated,  in  favor  of  the  defeudaht  for  a  siK'cified 
sum. 

5.  Where  the  plaintiff  has  proved  hin  case,  but  the  damages  are 
uncertain,  that  the  jury  render  a  verdict  in  favor  of  the  plaintiff 
and  determine  the  amount. 

6.  Where  the  defendant  has  interi><>sed  a  counterclaim  and 
proved  his  case,  and  the  damages  are  uncertain,  that  the  jury  find 
a  verdict  in  favor  of  the  defendant  and  determine  the  amount. 

[New.] 

9  253.    [Am*d,  1007.]   Court  may  open  default. 

The  court,  or  a  justice  thereof,  in  a  district  in  which  a  default 
or  dismissal  is  taken,  in  an  action  or  summary  proceeding,  or 
in  which  judgment  is  taken  or  final  order  made  without  the 
service  of  a  summons  or  of  process  as  re(iuired  by  law,  may  at 
any  time,  upon  motion  made  upon  such  notice  as  the  court  may 
direct,  open  such  default  or  dismissal,  and  set  aside,  vacate  or 
modify  any  judgment  or  final  order  entered  in  any  such  action 
or  proceeding,  and  set  the  action  or  proceeding  down  for  pleading, 
hearing  or  trial,  as  the  case  may  require,  upon  such  terms  and 
conditions  as  the  court  may  deem  proper. 

L.  1882.  ch.  410.  §  13(57.    Am'd  L.   1007.  ch.  304.    In  effect  Sept.   1.   1907. 

9  254.    Motion   to   net  aiilde   verdict   or  vacate  or  annend 
Jndarnient. 

A  motion  to  set  aside  the  verdict  of  a  jury,  and  vacate,  amend 
or  modify  a  judgment  rondored  thereon,  or  to  vacate,  amend  or 
modify  any  judgment  rendered  upon  a  trial,  by  the  court,  without 
a  jury,  may  be  made  upon  the  exceptions  taken  at  the  trial,  or 
because  the  verdict  is  for  excessive  or  insufflcient  damages,  or 
otherwise  contrary  to  the  evidence,  or  contrary  to  law,  provided 
said  motion  is  made  at  the  dose  of  the  trial  or  within  five  days 
ffrnm  the  time  the  judgment  was  rendered  and  in  the  latter  case 
at  least  two  days  notice  of  said  motion  is  given,  to  the  opposing 
attorney,  or  party  if  there  be  no  attorney  of  record.  The  judge 
who  presided  at  the  trial  mny  mnke  an  order  setting  aside  the 
verdict  or  amendirg,  modifyint?  or  vacatinar  the  judgment  and 
awardinsr  a  new  t'*ial,  and  setting  the  cause  down  for  trial  for  a 
time  to  be  sp<HMf^ed  in  the  order,  as  the  case  may  require. 
L.  iw?2.  ch.  410.  §  mrrr. 

S  255.     "S^rv  trial t  frnnd   or   ncTrly  dlMcovered   evidence. 

The  court  may  also  in  a  proper  ca»*e,  grant  or  deny  a  motion 
for  a  new  trial  on  the  ground  of  fraud  or  newly  discovered  evl- 
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dence,  and  from  the  order  an  appeal  shaU  lie  as  from  a  judsment 
in  said  court. 

[New.] 

§  260.  Court  may  impose  condition*,  et  eotevA. 

The  court  may  award  such  costs,  not  exceeding  ten  dollars,  for 
oponinj?  nnv  default,  or  vacating,  amending,  modifying  or  setUns 
asid(»  anv  judgment  against  any  party  to  the  action  as  m  its  dis- 
cretion shall  be  just  and  proper.  It  may  as  a  condition  for  open- 
ing anv  default,  or  racating.  amending,  modifying  or  settin? 
aside  a'liy  judgment,  order  any  defendant  in  default  to  deposit 
the  amount  of  the  judgment  with  the  clerk  of  the  court  or  to 
give  an  undertaking  with  sufiiciont  sureties  to  the  oflPect  that 
such  defendant  will  not  sell,  assign,  or  transfer  anv  of  hiB  prop- 
ortv  with  intent  to  hinder,  delay  or  defrand  the  plaintiff  in  the 
eolieetiou  of  his  claim  or  demand,  if  the  plaintiff  shall  prevail  on 
the  trial  of  such  action,  and  that  such  defendant  or  his  sureties 
will  pay  the  amount  of  any  judgment  recovered  against  snct 
defendant  in  such  action. 

L.  1882,  ch.  410.  §  1367. 

I  25T.   [Am'd,   1910.]      Aiu'eal   from   order. 

An  appeal  shall  lie  from  an  order  granting  or  denying  a  mo- 
tion, made  as  provided  iu  the  last  four  sections,  irom  uu  order 
granting  or  denying  a  motion  to  discharge  a  defendant  from 
arrest  and  from  an  order  granting  or  denying  a  motion  to  vacatt 
or  modifv  an  attachment,  as  from  a  judgment;  excej>t,  that  do 
appeal  shall  lie  in  the  first  instance  from  an  ordvr  opening 
a  deiault  and  vacating  a  judgment  entered  thereon. 

[New.]    Ain'd,   L.   1910,  cli.   538.     In  effect  SepL  1.  1010. 
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ARTICn^B   SBCOlfD. 

Exeoution, 

8m.  S60.  How  Issaed. 

261.  Transcript,  bow  to  iBsue ; Judgment  of  supreme  court;  when  docketed. 

262.  When  satisfaction  of  judgment   presumed. 

268.  Beal  property  bound  for  ten  years  by  a  Judgment  thus  docketed. 
264.  Judgment,  and  effect  of,  against  defendants  Jointly  indebted  when 

all  are  not  lerved. 
2W.  Execution;  Indorsement  thereupon. 

266.  How  collected. 

267.  Judgment  how  docketed;   effect  of  docketing. 

268.  Action  agaiuHt  Joint  debtors. 

260.  Docketing  Judgment  in  another  county. 

270.  Judgment  against  marshal. 

271.  Execution;   requisites. 

272.  Arrest. 

273.  RemoTal  of  execution. 

274.  Judgment  in  favor  of  wage  earner. 

275.  Arrest  and  sale  of  property  limited. 

276.  Marshal;  when  liable  to  execution. 

277.  Return  of  execution  and  satisfaction  of  Jodgment* 

I  aeo.   [Am'd.  1908,  1908.]    How  iMued. 

An  execution  may  be  ieeiied  on  a  judgment  of  the  municipal 

court  at  the  option  of  the  judgment  creditor,  either  by  the  county 

clerlt  directed  to  the  sheriff  as  prescribed  by  law,  after  the  filiug 

of  a  transcript  of  judgment,  as  provided  in  the  next  section,  ur 

by  the  clerk  of  the  municipal  court  in  the  district  in  which  the 

judgment  was  entered,  within  six  years  thereafter,  directed  to  a 

marshal.    But  no  execution  shall  issue  out  of  the  municipal  court 

after  a  transcript  has  been   issued,   and   no  transcript   shall   be 

issued  while  an  execution  of  the  municipal  court  remains  unre- 

turned,  except  a  transcript  showing  that  a  judgment  has  been 

vacated,  set  aside  or  modified.    The  prospective  foes  of  the  county 

clerk  and  sheriff  must  be  omitted  when  an  execution  is  issued  to 

a  marshal.    The  execution,  when  issued  by  the  county  clerk  tipon 

a   judgment   in   an   action   to  foreclose   a   moohanic's   lion,    shall 

authorize  and  direct  the  sheriff  to  sell  the  right,  title  and  intorost 

of  the  owner  in  the  premises,  tipon  which  the  lien  sot  forth  in 

the  complaint  existed  at  the  time  of  filing  the  notice  of  lien. 

L.   18S2.  ch.  410,   I   1302;   L.   1909,  cb.   144;   L.   1008,  oh.    405.     In  effect 
Sept.   1,  1006. 

I  261.  [AmM,  1908.]  Transcript,  how  to  iBKiie^  Jndgrincnt  of 
■opreme  court,  ^rhen  docketed. 

The  clerk  of  the  court  in  the  district  in  which  a  junguient  is 
rendered  must,  upon  the  application  of  the  party  in  whoso  favor 
the  judgment  was  rendered,  deliver  to  him  a  transcript  of  the 
ludgment,  except  as  provided  in  the  last  section.  In  an  action 
brought  to  foreclose  a  mechanic's  lion,  if  judgment  bo  roudorod 
In  favor  of  plaintiff,  said  clerk  shall  insert  in  said  transcript,  in 
addition  to  the  matters  required  to  be  inserted  in  other  tran- 
scripts, a  statement  that  the  action  was  brought  to  forocloso  a 
mechanic's  lien  and  that  said  li(»n  has  boon  duly  ostablished  and 
adjudged  against  the  interest  of  the  defendant  in  the  property 
described  in  the  complaint  at  the  time  of  the  filing  of  the  notioo 
of  lien.  The  county  clerk  of  the  county  in  which  the  judgment 
was  rendered,  must,  npon  the  presentation  of  the  transcript  and 
payment  of  the  fees  tnerefor,  indorse  thereapon  the  date  of  iti 
receipt,  filA  It  in  his  office,  and  docket  the  judgment,  as  of  thu^ 
time  of  the  receipt  of  the  transcript,  in  a  book  kept  by  him  for 
that  purpose,  as  prescribed  by  law,  and  if  the  judgment  be  one 
which  is  rendered  for  tlio  rocovery  of  a  chattel  which  has  boon 
delivered  to  the  unsuccossftil  party,  or  for  the  value  thereof,  or 
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for  the  foreclosure  of  a  mechanic's  lien,  must  also  enter  in  the 
docket  the  particulars  of  the  judgment  as  stated  in  the  trans- 
cript. Thenceforth  the  judgment  is  deemed  a  judgment  of  the 
supreme  court  and  may  be  enforced  accordingly.  But  notkinj?  in 
this  section  shall  be  construed  to  prevent  the  municipal  court 
from  vacating,  setting  aside  or  modifjing  the  judgment  as  here- 
inbefore provided. 

L.   1SS2.  ch.  410,  I  1392;  L.  1908,  ch.  40B.     In  effect  Sept.  1.  1908. 
§   2<t2.   AVhen  MatlBfactlon  of  jndRrment      presumed. 

A  final  judgment  for  (i  sum  of  money,  or  directing  the  payment 
of  a  sum  of  money,  heretofore  or  hereafter  rendered,  and*doek- 
elod  in  the  oflice  of  a  county  clerk  as  prescribed  in  this  article,  is 
presumed  to  be  paid  and  satisfied  after  the  expiration  of  twenty 
years  from  the  time,  when  the  party  recovering  it  was  first 
entitled  to  a  mandate  to  enforce  it.  This  presumption  is  conclu- 
sive, except  as  against  a  person  who.  within  twenty  years  from 
that  time,  makes  a  payment  or  acknowledges  an  indebtedness  of 
s(mie  part  of  the  amount  recovered  by  the  judgment  or  decree, 
or  his  heir  or  personal  representative,  or  a  person  whom  he  other- 
wise represents.  Such  an  acknowledgment  must  be  in  "W'riting, 
and  signed  by  the  person  to  be  charged  thereby. 

C.  C.   P.,   i  376. 

$  2<U{.  Real  property  bonnd  for  ten  yearn  by  m,  Jndff« 
inent  tlinii  flocketed.  » 

Except  as  otherwise  specially  prescribed  by  law,  a  judgment, 
hereinafter  rendered,  which  is  docketed  in  a  county  clerk's  office, 
US  prescribed  in  this  article  where  it  is  for  the  sum  of  twenty 
five  dollars  or  more,  binds,  and  is  a  charge  upon,  for  ten  years 
after  filing  the  judgment  roll,  and  no  longer,  the  real  properly 
and  chattels  real,  in  that  county,  which  the  judgment  debtor  has, 
at  th(»  time  of  so  docketing  it,  or  which  he  acquires  at  any  time 
afterwards,  and  within  ten  years. 
C.   C.    p.,    S   1251. 

§  2<t4.  Jndirmont,  and  effect  of,  aiaralnst  defendnnta 
Jointl.v  Indebted  Tihen  all  are  not  served. 

In  an  action,  wh(»rein  the  complaint  demands  judgment  fi»r  a 
sum  of  nioney  against  two  or  more  defendants,  alleged  to  bt» 
j«)inlly  in(h*l>t<'d  ujion  contract,  if  the  summons  is  served  iiyM»n 
(»ne  or  more,  but  not  nil  of  the  defendants,  the  plaintiff  may  pro- 
<'ee(l  jiLMinst  the  defeii<lrnit  or  defendants,  upon  whom  it  is  served 
unless  the  court  otherwise  directs:  and.  if  he  recovers  final  judg- 
ment, it  nijiy  he  tnk«^n  Mg.-iinst  all  the  defendants  thus  jointly 
in«lohte(].  Snch  n  jiid.L'inent  is  conclusive  evidence  of  the  linbility 
of  e.'ich  dr'f«'ii(l;int  upon  whom  the  summons  was  personally 
served  or  whr)  jiiM'^'fi-ed  in  the  action,  and  as  against  a  defendant 
not  siiinmoiied,  it  is  evidence  only  of  the  extent  of  the  plaintiff's 
flfMnand,  aft«M-  the  lia]»ility  of  that  defendant  has  been  estab- 
lished, by  other  evidence. 
C.    C.    P.,    §§    larj,    103.'!;    L.    1SS2,    ch.    410,    |S    1305,    139G. 

§    '2i\7i,   Kxecution;    indorsement   tlierenpon* 

An  execution  or  a  trnnscn])t  issued  upon  such  a  judgment,  as 
i>rescrihed  in  th«>  forcjroing  section,  must  be  issued,  in  form 
a;;ninst  all  the  defendants;  and  the  clerk  of  the  court  in  the  dis^ 
tri<t  where  snch  judgment  is  entered,  must  indorse  thereii|i4)n  the 
name  r)f  each  defenrlant  who  was  not  summoned.  If  tln^  exet*n- 
tion  be  issned  to  the  sln'riff  npcm  a  judgment  docketed  in  the 
office   of  the  county   clerk   tliere   must  be  Indorsed   thereupon  a 
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direction  to  the  sheriff,  containing  the  name  of  each  defendant 
who  was  not  summoned,  and  restricting  the  enforcement  of  the 
execution,  as  prescribed  in  the  next  section. 
C.  C.  P.»  i  id34. 
I  206.  How  eollected. 

An  execution  against  the  person,  issued  upon  a  judgment,  as 
prescribed  in  section  204  of  this  act,  shall  not  be  enforced  against 
the  person  of  a  defendant,  whose  name  is  indorsed  thereupon,  as 
not  summoned,  as  prescribed  in  the  foregoing  section.  An  exe- 
cution against  property,  issued  upon  such  a  judgment,  shall  not 
be  leyied  upon  the  sole  property  of  a  defendant  not  summoned; 
but  it  may  be  collected  out  of  personal  property,  owned  by  him, 
jointly  with  the  other  defendants,  who  were  summoned,  or  with 
any  of  them;  and  out  of  the  real  and  personal  property  of  the 
latter,  or  any  of  them. 

G.   O.   P.,   9   1985w 
I  267.  Jttdgrment  ho-vr  docketed!  effect  of  doelcetlBff. 

Where  a  judgment  has  been  taken,  as  prescribed  in  section 
two  hundred  and  sixty-four  of  this  act,  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  entered,  must  write  upon 
his  docket,  and  the  county  clerk  with  whom  a  transcript  is  filed, 
as  provided  in  this  act,  must  write  upon  his  docket,  opposite  or 
under  the  name  of  each  defendant,  upon  whom  the  summons 
wns  not  served,  the  .words  "not  summoned.*'  The  judgment  does 
not,  by  virtue  of  its  being  docketed,  bind  any  real  property,  or 
chattel  real,  owned  by  such  a  defendant.  But  this  section  does 
not  affect  the  plaintiff's  right  of  action,  to  charge  the  judgment 
upon  any  real  property. 

C.   C.   P.,   fi   1036. 
§  2GS.  Action  apralnst  Joint  debtom. 

After  the  recovery  of  a  judgment  against  joint  debtors,  as  pre- 
scribed in  section  two  hundred  and  sixty-four  of  this  act,  an 
action  may  be  maintained  by  the  judgment  creditor,  against  one 
or  more  of  the  defendants  who  were  not  summoned  in  the  original 
action,  to  procure  a  judgment  charging  his  or  their  property  with 
tlie  sum  remaining  unpaid  upon  the  original  judgment. 
C.   C.   P.,   i   1937. 

S  200.  DocketlnfT  Jndirment  In  amother  conntT* 
The  county  clerk  with  whom  a  transcript  is  filed,  as  prescribed 
in  this  art,  must  furnish  to  any  person  applying  therefor,  and 
paying  the  fees  allowed  by  law,  one  or  more  transcripts  of  the 
docket  of  the  judgment,  attested  by  his  signature.  A  county 
clerk  to  whom  such  a  transcript  is  presented,  must,  upon  pay- 
I!  ent  of  the  fees  therefor,  immediately  file  it,  and  docket  the 
ju<l:rnu'iit  in  the  appropriate  docket-book  kept  in  his  oflQce,  in  like 
n'aiuKT  as  the  judgment  was  docketed  by  the  first  county  clerk. 
1  lie  judgment,  when  docketed,  as  prescribed  in  this  section,  has 
the  like  effect,  with  respect  to  the  enforcement  thereof,  or  any 
proceedings  thereunder,  or  by  virtue  thereof,  in  the  county  where 
it  was  so  docketed,  as  it  has  in  the  county  in  which  it  was  dock- 
eted upon  the  transcript  from  the  municipal  court. 

L.   1882.  ch.  410,   fi  1307. 
fi   270.  Judcrment  afralnst  naamhal. 

Whenever  any  judgment   shall   be  rendered   against  any   oify 

marshal  or  his  sureties,  in  any  district  of  the  municipal  court,  a 

transcript   thereof   shall    be    filed    with    the   county   clerk   in    the 

county  wherein  such  district  of  the  municipal  court  is  situated, 
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and  from  the  filing:  of  sach  transcript  such  judgment  sball  be 
deemed  to  be  a  judgment  of  the  supreme  court  and  shall  b* 
enforced  in  the  same  manner  as  other  judgments  of  that  court 
And  no  execution  on  such  judgment  shall  issue  to  any  other  offi- 
cer, than  the  sheriff,  and  all  such  executions  mast  be  made 
returnable  to  the  county  clerk. 
L.  1882,  ch.  410,  S  1398. 

S271.  ESxecutloni  requlaltes. 

The  execution,  when  issued  out  of  the  municipal  court,  most 
be  directed  to  a  marshal,  subscribed  by  the  clerk  of  the  <x>Drt.  ia 
the  district  in  which  the  judgment  was  rendered,  or  by  his  scnc- 
ceasor  in  office,  and  must  bear  date  of  the  day  of  its  delivery  to 
the  officer  to  be  executed.  It  must  intelligibly  refer  to  the  judg- 
ment by  stating  the  names  of  the  parties,  the  distritit  where,  and 
the  time  when  rendered^  and  the  amount  of  the  judgment,  and 
if  less  than  the  whole  is  -due,  the  true  amount  due  thereon;  it 
must  require  of  the  marshal,  substantially  as  follows: 

1.  If  it  be  a  case  where  the  defendant  cannot  be  arrested 
it  must  direct  the  officer  to  collect  the  amount  of  the  judgment, 
or  the  amount  due  thereon,  out  of  the  personal  property  of  the 
debtor,  and  to  pay  the  same  to  the  party  entitled  thereto. 

2.  If  it  be  a  case  where  the  defendant  may  be  arrested,  in 
addition  to  the  foregoing,  it  may  direct  the  officer,  if  sufficient 
property  of  the  defendant  liable  to  execution  cannot  be  found 
to  satisfy  the  judgment,  that  he  arrest  the  defendant  and  com- 
mit him  to  the  jail  of  the  county  wherein  the  district  in  -which 
the  judgment  was  entered  is  situate,  until  he  pay  the  judgment 
or  be  discharged  according  to  law. 

3.  It  must  further,  in  all  cases,  direct  the  officer  to  make  return 
of  the  execution  and  a  certificate  thereon  showing  the  manner 
in  which  he  had  executed  the  same,  in  twenty  days  from  the 
time  of  his  receipt  thereof,  to  the  court  from  which  the  execntioa 
issued. 

L.  1882,  ch.  410,  $  1389. 

fi  272.  Arrest. 

When  the  execution  directs  the  arrest  of  the  defendant  for 
want  of  sufficient  personal  property,  if  there  be  not  anfficient 
snbji'ct  to  levy  known  to  the  officer,  or  if  upon  demand  by  th<* 
oniccr  of  the  defendant,  he  fail  to  produce  sufficient  property,  th^ 
offlf'or  may,  without  further  delay,  arrest  the  defendant;  when 
nrrc'sted,  the  defendant  must  be  conveyed  to  the  common  jail  of 
the  county,  wherein  the  district  where  the  judgment  is  entered  is 
situate,  and  there  kept  in  custody  until  the  executiont  Trith  costs, 
be  paid,  or  be  discharged  by  due  course  of  law. 

L.  1882,  cb.  410,  g  1401. 

§  2T3.  Rene^ral  of  execvtlon. 

An  execution  may,  at  the  request  of  the  judgment  creditor,  he 
renewed  before  the  expiration  of  the  twenty  days  by  the  word 
"  renewal  '*  being  written  thereon,  with  the  date  thereon,  sub- 
scribed by  the  clerk  of  the  court  or  his  assistant;  snch  renewal 
has  the  same  effect  as  an  original  issue,  and  may  be  repeated  as 
often  as  may  be  necessary.  If  an  execution  be  retnmed  nnsatis- 
fied.  others  may  be  issued  on  the  like  request  from  time  to  time 
until  the  judgment  be  satisfied. 
L.  1882.  ch.  410,  (  1402. 
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i  274.  [Am'dy  1007.]  Jndarinei&t  In  favor  of  'waare  earners. 

In  an  action,  brought  in  the  municipal  court,  by  a  journeyman, 

f  laborer,  or  other  employee  whose  employment  answered  to  the 

c  general  description  of  wage  earner,  for  services  rendered  or  wages 

>  earned  in  such  capacity,  if  the  plaintiff  recovers  a  judgment  for 

a   sum   not  exceeding   fifty   dollars,    exclusive  of  cos>t£,   and   the 

action  shall  have  been  brought  within  two  months  after  the  cause 

of  action  accrued,  no  property  of  the  defendant  is  exempt  from 

J,  levy  and  sale  by  virtue  of  an  execution  against  property,  issued 

thereupon;  and,  if  such  an  execution  is  returned  wholly  or  partly 

unsatisfied^  the  clerk  must,  upon  the  application  of  the  plaintiff, 

t'  issue  an  execution  against  the  person  of  the  defendant  .for  the 

*  sum  remaining  uncollected,   if  the  indorsement  required  by  this 

*  act  to  the  effect  that  defendant  was  liable  to  arrest  was  com- 
^  plied    with.      A   defendant   arrested   by   virtue   of   an   execution 

so  issued  again&t  his  person,  must  be  actually  confined  in  the  jail, 

f  and  is  not  entitled  to  the  liberties  thereof;  but  he  must  be  dis- 

t  charged  after  having  been  so  confined  for  fifteen  days.     After 

his   discharge   another  execution   against   his   person    cannot    be 

issued  upon  the  judgment,  but  the  judgment  creditor  may  enforce 

the  judgment  against  property  as  if  the  execution,  from  which 

the  judgment  debtor  is  discharged,  has  been  returned,  without 

E  his  being  taken. 

U  1882,  ch.  410,  I  1406.  Am'd  L.  1907.  ch.  425.  In  effect  Sept.  1,  1907. 

f  275.    Arrest    and    sale    of   property    limited. 

A  defendant  cannot  be  arrested  nor  his  property  sold  on  execu- 
.  tion  after  twenty  days  from  its  issue  or  renewal,  but  property 

i  levied  on  within  the  twenty  days,  may  be  sold  after  renewal. 

L.  1882.  ch.  410,   |   1406. 

1276.   Mafshali   ipvhen   liable   to    execution  |  creditor. 

^  A  marshal  is  liable  to  a  party  in  whose  favor  an  execution  is 

(  issued  to  him  for  the  amount  thereof  in  the  following  cases: 

1.  Where  he  suffers  the  twenty  days  to  elapse  without  making 
■           a  true  return  thereof,  and  filing  the  same  with  the  clerk  of  the 

court,  and  paying  to  him  or  to  the  party  entitled  thereto,  the 
money  collected  thereon  by  him. 

2.  Where  he  wilfully  or  carelessly  omits  to  levy  on  property 
of  the  defendfant,  or  if  the  defendant  be  liable  to  arrest,  to  arrest 
and  imprison  him  within  the  twenty  days,  or  having  arrested  the 
defendant,   fails  to   commit   him   to  the  county  jail   within  the 

f  twenty  days. 

L.  1882,  ch.  410,  i   1407. 

I  277.  Return  of  execution  and  satisfaction  of  Jud^rment. 

Whenever  an  execution  has  been  returned  satisfied  In  whole 
or  in  part,  where  a  transcript  of  the  judgment  has  been  filed  in 
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the  county  clerk's  office,  a  certificate  thereon,  signed  by  the  clerk 
of  the  court  in  which  the  judgment  was  rendered  may  l>e  filed 
in  the  office  of  the  clerk  of  the  county,  who  shall  thcn-enpon  enter 
satisfaction  for  the  amount  so  satisfied;  Judgments  docketod  in 
these  courts  may  be  satisfied  in  the  same  manner  as  judgments 
docketed  in  courts  of  record. 
U  1882,  cb.  410,   I  1408. 
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TZTLE  VnL 

Article  1.  Glerka  and  offlcen* 
2.  Marshals. 

ARTICLES  FIRST. 

Clerks  and  officers, 

8«c.  282.  Dotles  of  clerk. 

283.  To  collect  aod  account  for  fees,  et  cetera. 

284.  Docket,  what  to  contain. 

285.  Entries,  bow  to  be  made. 

286.  Index. 

287.  To  be  dellYsred  by  cleffc  to  his  sacccssor. 

288.  Successor  uaj  issue  execution  on  former  nnsatiafled  docket. 
280.  Gortlfled  copies;  prima  facie  evidence. 

iSSa.  Duties  of  the  elerk. 

It  shall  be  the  dnty  of  the  clerk  of  the  conrt  in  each  district: 

1.  To  keep  the  seal  of  the  court,  and  affix  it  to  the  certificate 
of  the  transcript  of  the  docket  of  judgment,  or  any  other  certifi- 
cate, when  required  so  to  do. 

2.  To  record  the  proceedings  of  the  court. 

8.  To  keep  the  records  and  other  books  appertaining  to  the 
court. 

4.  To  file  papers  deliyered  to  htm  for  that  purpose  in  any 
action. 

5.  To  attend  the  sitting  of  the  court  of  which  he  is  clerk,  to 
administer  oaths  in  an  action,  in  the  presence  of  the  court  and* 
under  its  direction,  and  to  receive  the  verdict  of  the  jury,  and 
in  the  absence  of  the  justice  to  adjourn  causes  to  a  time  agreed 
upon  between  the  parties  or,  when  no  justice  ajpp^ars,  to  adjoum 
causes  to  the  next  judicial  day. 

6.  To  authenticate  by  ct'rtificate  or  exemplification,  as  may  be 
required,  the  records  or  proceedings  of  the  court,  or  any  other 
papers  appertaining  thereto  and  filed  with  him. 

7.  To  exercise  the  powers  and  perform  the  duties  conferred  and 
imposed  upon  him  by  this  act. 

8.  In  the  performance  of  his  duties  to  conform  to  the  direction 
of  the  court. 

9.  [Am'dy  1904.]  To  keep  his  office  open  for  the  transaction 
of  business,  every  judicial  day,  from  nine  o'clock  in  the  fore- 
noon to  four  o'clock  in  the  afternoon,  except  that  during  the 
months  of  July  and  August  of  each  year  the  clerk's  office  may, 
by  a  rule  established  by  the  board  of  justices,  be  closed  at  two 
o'clock  in  the  afternoon. 

L.  iset;  ch.  410,  i  14»;  L.  1904,  oh.  tO.   In  effeet  Kay  9, 1104. 

i  283.  To  collect  and  account  for  fees,  et  cetera. 

It  shall  be  the  duty  of  the  clerk  in  each  district,  to  collect  and 
receive  all  the  fees,  including  the  fees  allowed  by  law  in  summary 
proceedings  to  recoTer  lands,  and  to  account  for  and  pay  the  same 
into  the  city  treasury  monthly,  under  oath,  on  the  first  day  of 
each  and  every  month,  or  within  throe  days  thereafter,  which 
recount  shall  contain  the  title  of  each  cas**  and  the  amount  of 
fees  received  therein,  and  the  salary  of  such  clerk  shall  not  be 
paid  until  he  shall  have  so  accounted  and  paid,  and  he  shall  per- 
form no  .service  until  he  shall  have  received  the  legal  fees  therefor. 

L.  1882,  ch.  410, 1 1429. 
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iSB84.  Docket  I  w^hat  to  contain. 

The  clerk  of  the  court  in  each  district  must  keep  a  book,  denom- 
inated a  docket,  in  which  must  be  entered  bj  him: 

1.  The  title  of  every  action  or  proceeding,  in  which  a  sum- 
mons or  precept  is  issued. 

2.  The  date  of  the  summons  or  precept,  and  the  time  of  itn 
return,  and  if  an  order  of  arrest,  warrant  of  attachment  or  writ 
of  replevin  was  issued  such  facts  must  also  be  stated. 

3.  The  time  when  the  parties,  or  either  of  them  appeared;  a 
minute  of  their  pleadings,  if  in  writing,  referring  to  them:  if  not        | 
in  writing  a  concise  statement  of  the  pleadings. 

4.  Kvery  adjournment,  and  to  what  time. 

5.  When  k  trial  by  jury  is  demanded,  the  demand  mast  be  ■ 
stated,  and  by  whom  made,  and  the  time  appointed  for  the  trial,  | 
and  the  return  of  the  jury.  : 

(\.  The  names  of  the  jury  sworn.  : 

7.  The  verdict  of  the  jury  and  when  received:  if  the  jury  di«-  • 
agree  and  are  discharged,  that  fact  must  be  stated. 

8.  The  judgment  of  the  court,  its  amount,  and  the  costs  in  the 
action. 

0.  The  issuing  of  execution,  w^hen  issued,  and  to  whom;  the 
renewals  thereof,  if  any,  and  when  made;  the  return  and  when 
made,  and  a  statement  of  money  paid  to  or  by  the  clerk,  and 
when,  and  by  or  to  whom. 

10.  The  giving  of  a  transcript  to  be  filed  in  the  county  clerk's 
office,  and  when  and  to  whom  given. 

11.  The  receipt  of  a  notice  of  appeal  or  order  to  make  or 
amend  a  return,  stating  the  time  of  the  receipt  thereof,  and  the 
time  of  filing  a  return  on  appeal. 

12.  Any  other  order  as  the  court  may  direct. 

L.  1882,  cb.  410,  f  1409. 

§  28S.  Entrlen;  bofv  to  be  made. 

The  several  particulars  in  the  last  section   specified   mnst   be       I 
entered  under  the  title  of  the  action  or  proceeding  to  which  they       | 
relate,   and   at  the  time  when  they  occur.    Such  entries    in   the 
docket,  or  a  transcript  thereof,  certified  by  the  clerk  or  hin  sue- 
coHsor  in  office,  with  the  seal  of  the  court  thereon  impressed,  art 
evidence  to  prove  the  facts  as  stated  therein. 

L.  1882.  rb.  410,  {  1410. 

«2NO.  Index. 

The  clerk  must  keep  an  index  to  his  docket,  in  which  tnnst  be 
entered  the  names  of  the  parties  to  each  summons  or  precept. 
with  a  reference  to  the  page  of  entry;  the  names  of  the  parties 
respoctively,  must  be  entered  in  the  index  in  alphabetical  order. 

L.  1882,  cb.  410,  S  1411. 

ft  287.  To  be  delivered  by  clerk  to  hin  anccesaor. 

It  is  the  duty  of  the  clerk  to  deliver  to  his  successor  in  office  his 
official  (lockets  and  papers  on  file  in  his  office,  as  well  his  own  as 
those  of  his  predecessors  which  may  be  in  his  custody,  ther^  to 
be  kept  as  public  re(»ords. 

L.  1882.  cb.  410.  I  1412. 


MUNICIPAL  COURT  ACT. 

( 288.  Snecessor  may  Issue  execution  on  former  nnsatis^ 
fled  doclcet. 

^^  A  clerk  with  whom  the  docket  of  his  predecessor  is  deposited, 

.^  may  issue  execution  on  a  judgment  there  entered  and  unsatisfied, 

*^'  in  the  same  manner  and  with  the  same  effect  a^a  though  he  was 

clerk  of  the  court  at  the  time  the  judgment  was  rendered. 

^  L.  1882,  ch.  410,  {  lil3. 

1280.  Certifled  copies;  prima  facie  eTldence. 

LT>  A  copy  of  a  paper  on  file  in  the  office  of  the  clerk,  certified  by 

b^  him  or   his   assistant   as   such,   shall   be   prima   facie   evidence 

thereof. 
L.  1882,  elk  410p  1 1414. 
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ARTICLE   SBCOlfD. 

MarshaU, 

■•0.  208.  Marshal  not  to  appear,  et  cetera. 
294.  Bond  to  b<»  execntod  by. 
^3.  PruHfcutlou    and    twod. 
29G.  In  what  coart  bond  may  be  proaecated. 

297.  Judcmenta  against  marabala;  transcript  and  PzecvtSon. 

298.  Entry  of  Judgmont  to  be  endonied  oo  bond;  how. 

299.  Amount  collected  to  be  credited  on  bond. 

300.  City  clerk  to  report  cancelled  bonds  to  mayor;  renewal  of 

301.  Appointment  det>m(>^d  waived  for  failure  to  file  bond. 

302.  Proceaa  to  be  served  by  marshals. 

303.  Marshal  may  serve  process  within  city  limits. 

304.  Certain  laws  in  relation  to  sheriffs  made  applicable. 
805.  Marshal  to  keep  eqtry  book  and  Indorse,  et  cetenu 
306.  Removal  and  sosponalon  of  marshals. 

aOT.  Payment  of  money  recelTCd  by  Bsrshsls. 

293.  Marshal   not  to  appear,  et  cetera. 

A  marshal  of  the  city  of  New  York  cannot  appear  or  act  on 
behalf  of  either  or  any  party  in  an  action  or  proceeding  in  said 
municipal  court. 

li.  1901,  eh.  4eO,  1 1360. 

I204.  Bond  to  be  exeeoted  by. 

No  marshal  shall  be  permitted  to  enter  upon  the  duties  of  the 
office  until  he  shall  execute  a  bond,  with  two  sufficient  sureties 
who  shall  be  residents  of  and  shall  own  real  estate  within  thv 
city  of  New  York,  to  the  amount  of  double  the  penalty  of  th«? 
bond,  to  the  city  of  New  York,  in  the  penal  sum  of  two^  thoiif^and 
dollars,  jointly  and  seTerally  to  answer  the  city  of  New  York. 
and  any  parties  that  may  complain  conditioned  that  such  marshal 
shall  well  and  faithfully  execute  the  duties  of  said  office  of  mar- 
shal,  without  fraud,  deceit  or  oppression,  such  sureties  to  justify 
in  double  the  amount  of  such  bond.  The  said  bond  shall  be  delir- 
orod  to  the  city  clerk  of  the  city  of  New  York,  who  shall  jndpe 
of  and  detormino  the  competency  of  the  sureties:  and  should  ho 
approve  of  the  same,  he  shall  note  his  approval  thereon,  and  shall 
cnnse  such  bond  to  be  filed  in  the  office  of  the  city  clerk,  forth- 
with after  havinp  l)een  approved  by  him,  and  he  shall  either 
api)rnve  of  or  reject  such  bond  within  five  days  after  the  same 
slinll  have  been  presented  to  him  for  that  purpose.  Nothinj?  in 
this  act  shall  be  construed  to  prevent  a  surety  company  author- 
ized  by  law  to  act  as  surety, 

L.   1882,  eh.  410,  §  1700. 

§  205.  [Am'd,    IfllO.]      Prosecution  and  bond. 

Any  person  who  shall  be  ajr^riovcHl  by  any  official  misconduct 
on  the  part  of  any  luaishal,  and  who  may  desire  to  pmsecute  his 
otlicial  bond,  and  who  shall  have  first  obtained  judgment  niraiuxt 
such  uiarsbal  fur  otlicial  uji^coudu<*t,  may  move  before  a  jn>«ti<*t» 
of  the  supreme  court  at  spe-ial  term,  in  the  judicial  department. 
wherein  the  borouirh  for  which  such  marshal  shall  have  ^w^^n 
appointed,  is  situated,  after  ^ivinp  his  surety  or  sureties  eijrht 
days  previous  notice  of  intention  so  to  do,  by^  personal  servi«'<» 
of  said  n«'ti<'e  on  them,  statinr  when  stich  motion  will  be  made 
and    of   the    papers    to    be    used   on    such    motion,    for   ieave    to 
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proflpcnte  such  official  bond  in  his  own  name;  and  ench  leave 
BliiUl  be  granted  upon  it  appearing  satisfactorily  to  said  court: 

1.  That  a  judgment  has  been  obtained  in  his  favor  against 
Buch  marshal  for  official  misconduct,  specifying  the  time  when 
and  the  court  whereby  such  judgment  was  rendered,  and  the 
amount  thereof. 

2.  That  such  transcript  of  judgment  has  been  filed  against 
such  marshal  in  the  office  of  the  clerk  of  the  county,  within 
which  the  borougTi  for  which  said  marshal  shall  have  been  ap- 
pointed, is  situate;  specifying  the  time  when  such  transcript  was 
filed  and  execution  issued,  and  that  the  sheriff  of  that  county 
has  returned  said  execution,  wholly  or  partly  unsatisfied,  after 
having. demanded  payment  thereof  of  such  marshal:  and  his  neg- 
lect or  refusal  to  pay  the  same,  and  if  any  payments  have  been 
made  on  such  execution,  specifying  the  amount  thereof,  but 
where  such  marshal  shall  have  died  or  removed  from  the  city  of 
New  York,  a  demand  for  the  payment  of  the  amount  of  such 
execution  shall  not  be  necessary. 

3.  That  such  judgment  is  wholly  or  partly  nnpaid,  specifying 
the  amount  uncollected  or  unpaid,  and  that  the  sureties  or  surety, 
have  or  has  been  served,  with  the  notice  and  papers  hereinbefore 
mentioned. 

L.  1882,  ch.  410.  I  1701.     Am'd.  L.  1910.  ch.  538.    In  effect  Sept  1.  1910. 

{206.  In  -wliAt  court  bond  may  be  prosecuted. 

A  justice  referred  to  in  the  preceding  section,  may  order  such 
bond  to  be  prosecuted  in  the  municipal  court  of  the  city  of  New 
York,  or  in  the  city  court  of  the  city  of  New  York,  if  such  bor- 
ough be  within  the  county  of  New  York,  or  In  the  county  court 
of  the  cqunty  wherein  such  borough  is  situated,  if  in  any  other 
county.  Either  of  said  courts  shall  have  jurisdiction  in  actioiy« 
brought  on  such  bond,  upon  such  leave  being  granted,  and  the 
said  justice  upon  said  motion  may  award  the  aggrieved  party  his 
reasonable  costs  on  such  motion,  not  exceeding  the  sum  of  ten 
dollars,  which  shall  be  included  in  the  judgment  obtained  upon 
such  bond. 

L.  1882.  cb.  410,  1 1702. 

§  297.  Jadirmeiitfi  asaliiBt  marahalsf  traasertpt  and  exe- 
cution. 

Whenever  any  judgment  shall  be  rendered  against  any  marshnl 
or  his  sureties  or  surety  in  any  court  as  provided  in  the  foregointr 
section,  a  transcript  thereof  shall  be  filed  with  the  county  clerk 
in  the  county  wherein  the  judgment  is  so  obtained,  and  from  the 
filing  of  such  transcript  the  provisions  of  section  two  hundred 
and  seventy  of  this  act  apply. 

L.  1882,  ch.  410,  S  1708. 

f  208.  ESntry  of  Jodgrment  to  be  endorsed  on  bondi  how, 

The  clerk  of  the  county  wherein  said  judgment  is  entered  shall 
issue  a  transcript  upon  application  of  the  judgment  creditor,  stat- 
ing the  amount  of  the  judgment  and  that  the  sum  is  a  chargo 
against  the  bond  of  the  marshal.  The  transcript  may  be  filed 
with  the  city  clerk  in  the  office  wherein  the  bond  of  said  marshal 
is  filed,  and  the  city  clerk  shall  make  a  memorandum  on  the 
official  bond  of  every  marshal,  upon  the  filing  of  every  transcript, 
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of  a  judgment  obtained  against  him  and  his  sureties,  and  of  the 
time  when  and  the  court  whereby  such  judgment  w^as  rendered 
and  the  amount  thereof,  and  shall  be  entitled  to  a  fee  of  fifty 
cents  therefor,  which  the  court  rendering  judgment  shall  hare 
power  to  include  in  such  judgment,  together  with  whatever  other 
disbursements  are  or  may  be  necessarily  incurred  in  said  action 
and  the  said  bond  shall  be  cancelled  to  the  amount  of  such 
judgment. 

L.  1882,  ch.  410,  |  1704. 

«200.  Amonnt  collected  to  be  credited  on  bond. 

Whenever  any  action  shall  be  commenced  against  the  sureties 
of  any  marshal,  and  such  sureties  shall  pay  the  amount  for  which 
such  suit  is  brought,  and  the  costs  and  disbursements  incurred 
therein,  or  any  part  thereof,  the  party  or  parties  so  paying?  shall 
be  entitled  to  have  such  sum  so  paid  credited  upon  snch  bond, 
upon  presenting  the  certificate  of  the  plaintiff  or  his  attomev  in 
such  action,  acknowledging  such  payments  to  such  clerk  afore- 
said, and  upon  such  clerk  endorsing  such  payment  on  such  bond, 
it  shall  be  cancelled  to  the  amount  so  paid. 

L.  1882,  ch.  410,  S  1706. 

I30O.  City  elerk  to  report  cancelled  bonds  to  mayor;  rc- 
ne^vral  Of  bond. 

Whenever  judgment  shall  be  rendered  against  the  official  bond 
of  any  marshal,  sufficient  or  partially  sufficient  to  cancel  the 
same,  the  city  clerk  aforesaid,  snail  report  to  the  mayor  the  fact. 
and  it  shall  be  the  duty  of  the  mayor  to  compel  such  marshal  to 
renew  his  official  bond,  if  the  same  be  cancelled  in  whole,  or  to 
furnish  an  additional  bond,  for  the  amount  of  the  cancellation  in 
the  penal  sum  of  double  such  amount,  if  said  bond  be  cancelled 
in  part,  and  should  said  marshal  neglect,  refuse,  or  fail  so  to  do. 
within  ten  days  after  being  notified,  he  shall  be  removed  by  the 
mayor  aforesaid,  or  suspended  from  performing  the  duties  of  the 
office  until  such  time  as  he  shall  renew  the  same,  and  such  bond 
shall  be  renewed  in  the  same  manner  as  often  as  the  same  shall 
be  cancelled. 

L.  1882,  ch.  410,  $  170T. 

f  301.  Appointment    deemed    waived    tor    tallnre     to     flle 

bond. 

Every  marshal  shall,  within  thirty  days  after  his  appointment. 
enter  into  a  bond  in  the  manner  provided  in  this  act,  or  he  shali 
be  deemed  to  have  waived  his  appointment  as  such  marshaL 
and  some  other  suitable  and  proper  person  shall  be  appointed 
in  his  place  and  stead  to  discharge  the  duties  appertaining  to 
such  office  of  marshal. 
L.  1882.  ch.  410,  |  1708. 

{  302.  ProceHs  to  be  nerved  by  niarabala. 

Every  summons,  precept,  order  of  arrest,  attachment^  writ  of 
replevin,  or  other  process  issued  by  or  out  of  the  municipal  conrt, 
and  every  summons  or  precept  issued  by  the  clerk  of  the  court 
in  any  district,  and  every  summons  issued  by  any  justice  thereof, 
shall  be  served  and  executed  by  a  marshal,  except  as  prescribed 
in  section  thirty -six  of  this  act:  but  no  person  other  than  a  mar> 
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flhal  shall  be  entitled  to  any  fees  or  other  compensation  therefor, 
except  the  persons  who  serve  process  for  the  corporation  counsel. 

li.  1882,  ch.  410,  i  1709. 

1 303.  Marsbal  may  serTe  process  wltliln  city  limits. 

A  marshal  of  the  city  of  New  York  may,  and  is  empowered, 
and  has  the  authority  to  serve  or  execute  all  process  and  man- 
dates of  the  municipal  court  of  the  city  of  New  York,  in  any  part 
of  the  city  of  New  York,  notwithstanding  he  was  appointed  for 
or  is  a  resident  in,  a  particular  borough. 

[New.] 

f  804.  Certain  la-frs  in  relation  to  sheriffs  made  appll- 
ca.ble. 

All  provisions  of  law  in  relation  to  the  taking  and  restitution  of 
property  by  sheriffs  of  counties  shall  apply  to  the  taking  and 
restitution  of  property  by  the  said  marshals,  except  that  a  mar- 
shal is  not  restricted  in  the  performance  of  his  duty  as  such,  to 
the  territorial  limits  of  a  county,  when  en^^ged  in  the  service 
or  execution  of  process  or  mandates,  but  is  authorized  to  act 
within  the  limits  of  the  city  of  New  York. 

L.  1882,  ch.  410,  S  1711. 

S  305.  Marshal  to  keep  entry  boolc  and  indorse,  et  cetera. 

Every  marsfial  shall  keep  a  book  in  which  he  shall  enter  imme- 
diately upon  the  receipt  thereof  all  the  process  and  mandates  of 
the  court  delivered  to  him  for  execution,  and  his  disposition 
thereof;  and  he  shall  also  endorse  upon  such  process  or  mandate 
the  date  and  the  hour  of  receiving  the  same. 
[New.] 

S  800.  [Am'dy  lfK>4.3  RemoT-al  and  suspension  of  marshals. 

The  mayor  may  remove  any  marshal,  after  giving  him  an 
opportunity  to  be  heard,  upon  charges  in  writing  preferred 
against  such  marshal,  and  filed  with  the  mayor,  and  may,  in  his 
discretion,  suspend  said  marshal  from  the  performance  of  his 
duties,  as  such,  pending  a  hearing  upon  the  charges.  Upon 
charges  being  preferred  against  a  marshal  by  a  justice  of  the 
municipal  court,  the  mayor  may  forthwith  cause  notice  of  sus- 
pension of  such  marshal  to  be  served  upon  him,  and  such  marshal 
shall  thereupon  remain  suspended  until  the  hearing  and  deter- 
mination of  such  charges  by  the  mayor.  The  mayor  may,  in  his 
discretion,  delegate  to  the  secretary  to  the  mayor  the  power  and 
duty  of  hearing  the  evidence  to  be  produced  upon  the  said  hear- 
ing and  in  such  case  the  said  secretary  to  the  mayor  shall  have 
the  power  to  issue  subpoenas,  administer  oaths  and  take  such 
evidence  and  shall  submit  the  same  to  the  mayor  who  shall  there- 
upon make  a  determination  thereon,  v^hich  determination  shall 
havte  the  same  force  and  effect  as  if  the  said  evidence  had  been 
taken  before  the  mayor. 

'    U  1001,  «]L  40e»  I  1420;  L.  1904,  ch.  264.    la  effect  April  8»  1904. 
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I    807.    [Am'dy    1010.]      Payment    of    money    recei^^d     by 
majriihals. 

Whenever  any  marshal  shall  collect  or  receive  any  money  npon 
any  process  of  the  municipal  court  of  the  city  of  New  York  hi? 
shall  pay  the  Bame  over  to  the  person  entitled  thereto,  tlie  at- 
torney of  record  in  the  action,  or  to  the  clerk  of  the  court  wf 
the  district  from  which  such  process  was  issued,  leas  his  la^vCai 
fees  and  disbursements  within  five  days  after  the  same  shall  ha.Te 
been  received  by  him.  Upon  his  failnre  to  do  so  he  may  be 
proceeded  against  as  for  a  contempt.  The  clerk  of  tlie  court 
with  whom  such  money  is  deposited  shall  pay  the  fsame  over  on 
demand  to  the  person  entitled  thereto  or  to  the  attorney  oC  record 
in  such  action. 
[New.]    L.   1905.  eta.  228;  L.   1910,   ch.   540.     In  effect  Tone  90^    IftltL 
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'*lteli«*lt: 


<.<*'..    L 


Appeaii.  -  f 

.Beo.  810.  When  appeal  may  be  takcn^  sil", 

311.  When  and  Uow  taVen.  -  ' 

312.  Service  of  notlc«  up)n  fwpondpnt.  • 

313.  OinlHalon  to  serve  one,  liow  8^pUed;  amendmeiit  whta  allovad. 

314.  I'ndcrtaklDK  to  titay   execiitloa  upon  Judgment* 

315.  Exception   to  auri'ties;  justlflca^oiu 
318.  rroTPedlngs  how  stayed.  :' 
817.  Betnm.                                       -'"     ' 
811).  Settlement  of  caae  on  appeals  -7* 
31tf.  When  Justice  in  dead,  et  cet^«.  ■. 

320.  Ai>peal  wbon  edvt>r9<e  party  h^a'  died* 

321.  ProreedhigM  when  pnrty  dies  demllof  appeal. 

822.  Order  of  tubflUtution.  '2    S"'. 

823.  Restitution  upon  reversal.  .i   *. 
S24.  iietting  off  costs  and  recovery.   .  -   , 

825.  Hearing  on  appeal,  dismissal  tlfj^reof ;  rerertal  oo  atlpolatloiu 
820.  Ju'dgment.  ■•  -     . 

827.  Clerk  appellate  conrt  to  returtk  ^^peta. 

L810.   [Am'd,    IVOT,   lOlO,   IDS^l-    -Wltcn   appeal   mar   be 
ea.  -'J^  -  , 

An  appeal  from  a  jadgment  r^dered  in  an  notion,  or  a  final 
order  made  in  summary  proceedin^H  in  tha  municfpal  conrt  of 
Ibe  city  of  New  York,  or  from  ord^ip  a»  hereinbefore  provided, 
may  be  talcen  to  the  supreme  court.  Such  appeal  shall  be  heard 
in  such  manner  and  by  ^nid  justice  or  justki.>8  as  the  appellate 
division  of  the  strpreme  court  in  th>fjudicia'l''a<*t)attJflerit*embrac- 

*  itifi  tae  district  wherein  the  action  is  ,'brottgiht  :shucll  flirectp  except 
that  the  appellate  division  of  the  Becoud^udiolai'.tfepaHment  may 
direct  that  such  appeal  may  be  heard'  xlire<«tl3x.'  befrve  .that  conrt: 
■provided,  however,  that  if  the  appellate  drmS^dtHHiifthe  second 
•department  directs  such  appeal  to  be  heard  vbeforcfithree  bther 
justices  designated  by  it  and  to  be  known  •  as  -l^e-apt»ellate  term 
in  the  second  department,  said  appellate  division  may'appoint  and 
Remove  a  chief  clerk  of  such  appellate  term,  and  one  deputy  clerk 
and  one  confidential  clerk  and  stenographer  and-  not  to  exceed 
.three  attendants  and  may  in  its  discretion- fir  their  salaries  or 
compensation,  which  .shall  not  exceed  for  the  clerk  four  thousand 
dollars  per  annum,  for  the  deputy  clerk  three  thousand  five  hun- 
dred dollars  per  annum,  for  the  confidential  clerk  and  stenojjrapher 
three  thousand  dollars  per  annum  and  fw  the  attendants  the 
salaries  now  allowed  by  law  to  attendants  in  the  supreme  court 
in  Kingrs  county,  The  board  of  estimate  and  appottipnment '  is 
authorized  and  empowered  to  provide  the  means  to  pay  such 
salaries  and  compensation,  and  all  other  expenses  of  such  appel- 
late term,  for  the  year  nineteen  hmidrod  and  fteven;  A^l  for  each 
year  thereafter.  The  appellate  court  may  reverse;"  affirm  or 
modify  the  judtnnent,  order  or  final  order  appealed; from,  and 
where  the  judgment,  order  or  final  order  is  reversed,  may  order  a 
new  trial,  in  the  mnnicipal  court  in  the  district  in  'which  the 
action  is  brought.  Where  a  judgment,  order  or  final  order  is 
modified  or  a  new  trial  is  ordered,  costs  shall  be  in  the  discretion 
of  tlie  appellate  court.  An  appeal  taken  from  a  judjrment  or 
final  order  brings  up  for  review  .an.,  intermediate  order  which  is 
specified  in  the  notice  of  appeal  and  necessarily  afl'ects  the^  jndfi^ 
ment  or  final  order  and  has  not  -already  been  reviewed  upon  a 
separate  appeal  therefrom.  The  riffht  to  review  such  intermediate 
order,  as  prescribed  in  this  section,  is  not  affected  by  the  expira- 

•  tion  of  the  time  within  which  a  separate  appeal  therefrom  might 
have  been  taken. 

L.  1901,  ch.  406,  i  1377.  Am'd,  L.  1007,  ch.  604;  L.  1910,  oh.  538; 
L.    1913,   ch.   3Sfl,   In  effe<t   April  28.    1913. 


lajNiciPAi.  caun  act. 


I  811«  CAm'df  ISOtt.]     "Wl^cw  mmA  kow  talKea. 

An  appeal  must  be  taken  within  twenty  dajs  after  the  entry 
of  the  judgment,  order  or  Ikimi  «edi'r  in  the  docket,  except  that 
where  a  defendant  appeals  from  a  judgment  rendered  in  an  ac- 
tion wherein  he  did  not  appear  and  the  snunmons  was  not  per- 
sonally served  upon  him,  the  appeal  may  be  tak«in  wltlun  twenty 
day*  after  personal  iMrrlee  upon  hiu,  on  the  part  of  the  plain- 
tiff, of  written  notiee  of  the  entry  ef  the  jud^nient.  An  appeal 
is  taken  by  serving  upon  the  clerk  of  the  court  or  his  successor 
in  office  in  the  district  in  which  the  judgment,  order  or  final 
order  was  rendered,  apd  upon  the  respoDde»t,  a  written  notice 
of  appeal,  subKcribed  either  by  the  appeflant  or  hy  his  attorney 
in  the  appellate  court*  aud  paying  at  the  same  tiiae  the  coats  and 
disbursementH  of  the  action  to  such  clerk  who  shall  hold  the 
same  to  abide  the  event  ot  sucb  i>npeal  and  the  farther  or^er  of 
the  court  in  the  district  from  whlcn  the  appeal  was  taken.  The 
city  of  New  York  or  any  board,  department  oc  official  thereof 
appearing  by  the  corporation  coaaoei  shall  not  be  ofaliscd  to  pay 
Mch  «08ts  and  disbarsementa  nutil  the  ftaal  Aetemioation  of 
such  appeal.  The  service  and  filing  of  a  notice  of  appeal  by  the 
city  of  Kew  York  with  the  clerk  of  the  pourt  as  afoseaaid  ^ail 
operate  as  a  stay.  ^ 

O.  a  p..  I  8948;  U  1904,  ch.  MB;  L.  IOCS,  ch.  at^    In  tflBet  9&pt,  %, 


I  812.  [Am'd,  iaiO.1     Servftee  of  matle^ 

Seryjce  of  the  notice  of  appeal  npoa  the  reapandent  may  be 
made,  hy  delirering  it  in  any  part  of  tae  state,  to  the  respondent 
personally,  or  in  one  of  the  following  aiethoda. 

1.  If  the  respondent  is  a  resident  of  the  city  of  New  Y<wk  hf 
leaving  it  at  his  residence  with  a  person  of  saitahle  age  aad  dis- 
cretion. If  the  respondent  appeared  in  the  actioo  or  proceeding 
by  attorney,  it  may  be  served  oii^a  such  attorney,  either  per- 
sonalis or  by  leaving  it  at  his  office  or  residence  with  a  person  af 
suitable  age  and  dis^rettoa. 

2.  If  service  within  the  city  of  New  York  eaanot  be  made. 
with  dne  dili^itce,  upon  the  respondent  i)er80BaUy,  or  in  the 
method  prescribed  in  the  foregoing  sabd&visioii,  the  notice  of 
appeal  maj  be  served  upon  him,  by  delivering  it  to  the  clerk  of 
the  court  m  which  the  judgment  was  rendered,  addressed  to  the 
respondent. 

C.   G.   P.,  I  aM8.    Am'd  Ii.   191(K   eft.  038L     Ts  effect  Sapt.  1,  IMaw 


I  313.    OsilsAlom    to   aevTO    OMOy   how    «Kp#lled| 

Where  the  appellant,  senaonably  and  in  good  faith,  serres  the 
notice  of  appeal,  upon  either  the  c4erk  or  the  respondent,  bat 
omits,  through  mistake,  inadvertence  or  excusable  neglect,  ts 
serve  it  upon  the  other,  or  to  do  aay  other  act  necessary  to  per- 
fect the  appeal,  the  appellate  conrt,  upon  proof  by  affidavit  of  the 
facts,  may,  in  its  discretion,  permit  the  omissioB  to  be  supplied, 
or  an  amendment  to  be  made,  upon  8«ch  terms  as  justice  c» 
%aires. 
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{  314.  Undertaking  to  «tny  execution  upon  Jndffment. 

If  the  appollaut  desires  a  stay  of  execution,  he  must  f^re  a 
written  undertaking,  executed  by  one  or  more  sureties,  approved 
by  a  justice  of  the  court,  to  the  effect  that  if  the  appeal  is  dis- 
missed, or  if  judgment  is  rendered  against  the  appellant  in  the 
appellate  court,  and  an  execution  issued  thereupon  is  returned 
wholly  or  partly  unsatisfied;  the  sureties  will  pay  the  amount  of 
the  judgment,  or  the  portion  thereof  remaining  unsatisfied,  not 
exceeding  a  sum  specined  in  the  undertaking,  which  must  be  at 
least  one  hundred  dollars,  and  not  less  than  twice  the  amount 
of  the  judgment,  or  if  the  judgment  of  the  court  is  for  the  recov- 
ery of  a  chattel,  that  the  sureties  will  pay  the  sum  fixed  by 
that  judgment  as  the  value  of  the  chattel^  together  with  the 
damages,  if  any,  awarded  for  the  taking,  withholding,  or  deten- 
tion thereof.  A  copy  of  the  undertaking,  with  a  notice  of  the 
delivery  thereof,  must  be  served  with  the  notice  of  appeal,  and 
in  like  manner.  Nothing  in  this  section  shall  be  construed  to 
preclude  a  surety  company  properly  authorized  by  law  to  act  as 
such  surety  or  sureties. 

C.  0.   P.,   I  3050. 

i  316.  Exception  to  anretlea. 

The  respondent  or  his  attorney,  may,  within  five  days  after  tlie 
service  of  a  copy  of  the  undertaking  with  notice  of  the  filing 
thereof,  serve  upon  the  appellant  or  his  attorney,  a  written  notice 
that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  five 
days  thereafter,  the  sureties,  or  other  sureties,  in  a  new  under- 
taking to  the  same  effect,  must  justify  before  the  coiu*t  in  the 
district  in  which  the  judgment  was  rendered  or  final  order  mad^. 
At  least  three  days  notice  of  the  justification  must  be  ^iven.  If 
the  court  finds  the  sureties  sufficient,  it  must  indorse  its  allow- 
ance of  them  upon  the  undertaking,  or  a  copy  thereof.  The  effect 
of  a  failure  so  to  Justify  and  procure  an  allowance,  is  the  same 
as  if  the  undertaking  had  not  beeq  given.  The  court  shall  also 
have  power,  in  case  it  shall  be  made  to  appear  to  its  satisfaction, 
upon  motion,  that  the  exception  was  taken  unnecessarily  or  for 
purposes  of  vexation  or  delay,  to  set  the  same  aside  and  approve 
the  undertaking. 

C.  O.  p.,  f  1385. 

I  816.  Proceeding-*;  liofv  stayed. 

The  delivery  of  the  undertaking  to  the  clerk  of  the  court  in  the 
district  in  which  the  judgment  or  final  order  was  entered,  and 
service  of  a  copy  thereof,  and  of  notice  of  delivery  thereof,  stays 
the  issuing  of  an  execution  upon  the  judgment.  If  the  execution 
has  been  issued,  the  service  of  a  copy  of  the  undertaking,  certified 
by  the  clerk  or  accompanied  with  an  affidavit,  showing  that  it  is 
a  pcpy,  and  that  the  original  has  been  duly  filed,  upon  the  officer 
t^Hldmg  the  execution,  stays  further  proceedings  thereunder,  sub- 
ject to  the  provisions  of  the  next  preceding  section. 

C.  0.  P.,  i  3051. 

I  817.  Return. 

The  clerk  of  the  court  or  his  successor  in  office,  must  within 
thirty  days  from  the  service  of  the  notice  of  appeal  and  the  pay 
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meat  of  the  cost  aud  fees  as  prescribed  In  this  act,  make  a  return 
to  the  appelUite  court,  annex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  any  has  been  delivered  to  hiuit  and  cause  the  same 
to  be  tiled  with  the  clerk  of  the  api}ellate  court.  The  return  must 
cHiUtain  ail  the  proceediuKs,  includiuK  the  evidence  and  the  jiitlj?- 
ment.  The  stenographer's  minutes  of  the  evidence  must  be  fur- 
nished to  the  clerk,  by  the  stenographer,  within  ten  days  after 
the  fees  therefor  have  been  paid.  Such  return  must  have  in- 
dorsed thereon  the  allowance  of  the  justice  before  whom  the 
action  or  proceeding  was  tried. 
G.  0.  P..  i  8053. 

I  318.  Settlement  of  case   on  appeal. 

Immediately  upon  receiving  the  minutes  from  the  stenographer, 
as  provided  in  the  next  preceding  section,  the  clerk  of  the  court 
shall  cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  the 
appellant,  or  to  the  appellant  if  he  has  nut  appeared  oy  attorney. 
'i'he  appellant  or  his  attorney  shall  then  procure  the  case  to  b*» 
settled  on  a  written  notice  of  at  least  three  days,  served  in  the 
manner  provided  for  the  serving  of  a  notite  of  appeal,  or  on  the 
attorney  for  the  respondent,  and  made  returnable  nefore  the  jus- 
tice who  tried  the  case,  in  the  court  house  in  the  district  in  -which 
said  justice  may  then  be  sittine.  Said  justice  shall  thereupon 
within  five  days,  settle  the  case  or  exceptions  upon  it,  if  there  be 
any,  and  Indorse  the  return,  as  provi4le<l  in  the  next  preceding 
section.  After  a  justice  is  out  of  office,  he  may  settle  the  case  or 
exceptions  or  make  any  return  of  proceedings  had  before  him 
while  ho  was  in  office,  and  may  be  compelled  so  to  do  by  the 
appellate  court. 

[New.] 

i  ;{19.  When  Jnatice  Is  deadt  et  cetera. 

If  the  justice  dies,  becomes  a  hiuatic,  absconds,  removes  from 
the  Htate,  or  otherwise  becomes  uiinble  to  make  the  return,  the 
app«»llate  court  may  receive  affidavits,  or  examine  witnesses,  «s 
to  the  evidence  and  other  proceedings  taken,  and  the  judipnaont 
rcndcTod,  before  the  justice;  and  may  determine  the  appeal,  as  if 
a  return  luid  been  duly  made  by  the  justice. 

C.   C.    p..    fi   3036. 

I  320.   Appeal  irhen   adTeme   party  ha*  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  rendering  of  the  judgment  appealed  from,  t»r  where 
the  judguuait  apiiealed  from  was  rendered,  after  his  death,  in 
a  case  prescribed  by  law,  an  appeal  may  be  taken,  as  if  he  Avas 
living':  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor, 
or  {uiniinistrator,  as  the  case  requires,  has  been  substituted  as 
the  respondent  or  ai)ppllant.  In  such  a  case  an  tmdertaking- 
required  to  perfect  the  }i[)T>eal.  or  to  stay  the  execution  of  the 
judgment  <>r  or<ler  jipi>ejiled  from,  must  recite  the  fact  of  the 
adverse  party's  death;  and  the  undertaking  enures,  after  8ub* 
stitution  to  the  benefit  of  the  person  substituted. 

C.  C.  P.,   I   1297. 
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I  821.  PvcMseedlitffM  -when  pavty  dies  peadinv  appeal. 

Where  either  part>'  to  an  appeal  dies  before  the  appeal  is  heard, 
if  un  order,  sTibstitutiuc  another  person  in  his  place,  is  nut  made 
within  three  months  after  his  death,  the  court  in  which  the  ap- 
peal is  pending,  may,  in  its  discretion,  make  au  order  requiring 
all  p€»r8on8  interested  in  the  decedent's  estate,  to  show  cause  be- 
fore it  why  the  judgment  or  order  appealed  from  should  not  be 
reversed  or  affirmed  or  the  appeal  dismissed,  as  the  case  requires, 
the  order  must  specify  a  day  when  cause  is  to  be  shown,  which 
must  not  be  less  than  six  months  after  makinj;  the  order;  and 
it  must  designate  the  mode  of  giving  notice  to  the  persons  inter- 
ested. Upon  the  return  day  of  the  order,  or  at  a  subseciuont 
day,  appointed  by  the  court  if  the  proper  person  has  not  been 
substituted,  the  court,  upon  proof  by  affidavit,  that  notice  has 
been  giren,  as  required  by  the  order,  may  reverse  or  affirm  the 
judgment  or  order  appealed  from,  or  dismiss  the  appeal,  or  make 
such  further  order  in  the  premises  as  the  case  requires. 

0.  0.  P.,  I  1208. 

S  822.  Order   of  •nb«tltiitIoii. 

Where  personal  service  of  notice  of  application  for  an  order 
has  been  made,  within  the  city,  upon  the  proper  ropresentative 
of  the  decedent,  an  order  of  substitation  may  be  made,  upon  the 
application  of  the  suryiving  party. 

a  0.  p.,  S  1299. 

I  32^.  Restltntloii  upon  reTersal. 

Where  the  judgment  or  final  order  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  property  or  of 
a  right,  lost  by  means  of  the  erroneous  judgment;  out  not  so  as 
to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value,  or 
property  sold  by  virtue  of  a  warrant  of  attachment  in  the  action, 
or  an  execution  issued  upon  the  judgment.  In  that  case,  the 
appellate  court  may  compel  the  value,  or  the  purchase  price  to  be 
restored,  or  deposited  to  abide  the  event  of  the  action,  as  justice 
requirt's.  Six  days'  notice  of  an  application  for  an  order  for 
restitution  must  be  given;  and,  if  the  application  is  granted  be- 
fore judgment,  the  proper  direction  may  be  included  therein. 

C.  C.  P.,  f  3058. 

i  324.  Settlnir  oil  Costa  and  recovery. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

C.  C.  P..  I  3059. 

I  325.  Hearlnir  on  appeal,  dlsmiasal  thereof)  reT-emal 
on  atlpnlatlon. 

Within  twenty  days  after  the  service  of  a  notice  of  appeal  on 
the  rps[)oiid('nt,  he  may  serve  upon  the  api)enant  or  his  attorney, 
a  written  stii)ulation  that  the  judgment  appealed  from  may  be 
reversed  with  five  dollars*  costs  and  dis])ursements  of  the  appeal, 
and  thereafter  no  further  steps  shall  be  taken  in  such  appeal, 
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except  to  enter  judf?ment  in  pursuance  of  such  stipulation  for  the 
piifurci'uiout  thereof;  in  case  such  stipulation  shall  not  be  served, 
the  appeal  may  be  brought  to  a  hearing  in  the  appellate  court  at 
any  term  thereof,  at  which  such  an  appeal  can  be  heard,  held 
after  the  return  is  filed,  upon  a  notice  by  either  party,  of  not 
less  than  eight  days.  It  must  be  placed  upon  the  calendar,  and 
must  continue  thereupon  without  further  notice  until  it  is  finally 
disposed  of.  If,  after  being  regularly  iilaeed  upon  the  calendar. 
neither  party  brings  it  to  a  hearing  before  the  end  of  the  second 
term  thereafter  at  which  it  might  be  noticed  for  hearing  and 
heard,  the  court  must  dismiss  the  appeal  unless  it  directs  the 
same  to  be  continued  for  cause  shown. 

C.  C.  p..  i  3062.^ 

f  320.  Jadsrment. 

In  a  case  specified  in  this  act,  the  appeal  must  be  heard  npon 
the  original  papers,  or  a  certified  copy  thereof,  and  a  copy  or 
copies  thereof  need  not  be  furnished  for  the  use  of  the  court. 
The  appellate  court  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  d^'fects 
which  do  not  affect  the  merits.  It  may  affirm  or  reverse  the 
judgment  of  the  municipal  court,  in  whole  or  in  part,  and  as  to 
any  or  all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and 
where  the  judgment  is  contrary  to  or  against  the  weight  of  evi- 
dence, the  appellate  court  may,  upon  its  reversal  of  a  judgment, 
order  a  new  trial  as  prescribed  in  this  act, 

C.  C.  P.,  f  3063. 

I  827.  Clerk  appellate  coart  to  retara  papers^  et  eetera. 

Upon  the  rendering  of  judgnient  of  the  appellate  court,  affirm- 
ing, modifying  or  reversing  a  judgment  or  order  of  the  municipal 
.'ourt,  the  clerk  of  the  appellate  court,  shall  return  to  the  district 
if  the  municipal  court  from  which  the  appeal  was  taken,  all  the 
papers  on  file  in^  his  office  making  up  the  judgment-roll  of  said 
action  or  proceeding. 

[N«w.] 
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TITLE  X. 
Costa  and  fees. 

Sec.  880.  When  preTaiUng  party  to  recorer  costs. 

331.  Wben  neither  imrty  to  rccoTer  costs. 

332.  Costs;  sums  sUowed. 

333.  When  defendant  entitled  to  Increased  costs. 

334.  Costs  on  demtirrer. 

885.  Costs  on  amendment  of  pleading. 

830.  Costs  on  adjournment. 

337.  Coats  after  discontinuance,  upon  answer  of  title. 

838.  Costs  where  title  to  real  property,  in  question. 

339.  Costs  In  actions  upon  bastardy,  et  cetera,  bonis. 

.340.  Costs  in  action  by  working  woman. 

841.  Taxation  of  costs. 

842.  Review  of  taxation. 

343.  Costs,  duty  of  clerk  on  taxation. 

344.  Costs,  affldavlt  respecting  disbursements. 

845.  Costs  npon  appeal;  to  whom. 

846.  Costs  npon  appeal;  amonnt. 

347.  Fees  payable  to  clerks. 

348.  Employees  action;  no  fees. 

849.  Pees,  property  of  city. 
860.  [Repealed.  1MB.] 

351.  Jurors  fees. 

351-a.  Return  of  Jury  and  Jurors'  fees. 

352.  WltueHKes'   fees. 

353.  Stenographers*    ftes. 
8r>4.  Marshals'   fees. 

355.  C<mi»  on  order  to  prosecute  marshal's  txmd. 

850.  Fees  lu  summary  pro<>evdings. 

S  330.  [Ain*d,  10O7.]  "When  prevailing  party  to  recoret 
costs. 

Except  ns  specifically  prescribed  by  law.  a  party  who  recovers 
judgrnient  in  tlii.s  court  is  entitled  to  recover  as  cohIh  all  sums 
allowed  b.v  express  provision  of  law,  and  all  fees  and  disburse- 
meuts  prescribed  by  law  for  services  necessarily  rendered  in  an 
action  at  the  request  of  the  prevailing  party,  and  paid  by  him, 
IncludinffT  the  rea.souable  compensation  of  commissioners  taking 
depositions  in  said  action. 
C.   C.  P.,   8  3074.    Am'd  L.   1907.  ch.  220.    In  effect  Sept.   1,   1007. 

9  331.    'When  neither  party  to  recover  costs. 

In  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
either  party,  but  each  party  must  pay  his  own  costs. 

1.  Where  the  action  js  disjnissed  by  reason  of  the  failure  of 
both  parties  to  attend. 

2.  Where  the  defendant  interposes  an  answer  that  title  to  real 
property  will  come  in  question,  and  gives  the  undertaking  thereon 
prescribed  in  this  act. 

3.  Where  the  action  is  discontinued  on  the  ground   that  the 

Elaintiff  or  defendant  is  an  infant,  for  whom  a  guardian  ad  litem 
as  not  been  appointed. 

4.  Whore  the  defendant  interposes  plea  of  bankruptcy. 

C.  C.   p.,  8  3075. 

i  332.  [Am'd,  1010.]      Costs}  sums  allo-vred. 

In  all  actions  brought  in  this  court  there  shall  be  allowed  to 
the  prevailing  party,  if  he  shall  have  appeared  by  an  attorney  at 
law^,  who  files  a  v**rified  p!t'a«Hug  or  a  written  notice  of  appear^ 
ance,  the  following  sums  ns  costs.  Where  an  action  is  removed 
as  provided  in  section  three  uf  this  act.  costs  shall  be  allowed 

i60S 


MUNICIPAL  COUKT  AtTT. 

fbe  same  as  if  the  action  had  been  commenced  in  the  eoart  t» 
which  it  is  removed. 

1.  To  either  party. —  Where  the  amount  demanded  in  the  sum- 
mons is  under  fifty  dollars,  or  where  the  amount  demanded  is 
under  fifty  dollars  and  defendant  interposes  a  counterclaim  under 
fifty  dollars,  the  court  may,  in  its  discretioiif  award  a  sum  not 
exo(M*dinjr  five  dollars. 

2.  To  the  plaintiff. —  Where  after  the  trial  of  an  issue  of  fact 
rnisod  by  appearance  and  answer  of  defendant,  plaintiff  recovers 
indK'ment:  For  fifty  dollars  and  under  one  hundred  dollars,  ten 
dollars;  for  one  hundred  dollars  and  under  two  hundred  dollars, 
fift'H^n  dollars:  for  two  hundred  dollars  and  under  three  hundred 
dollnrs,  twenty  dollars;  for  three  hundred  dollars  and  under  four 
hundred  dollars,  twenty-five  dollars;  for  four  hundred  dollars  or 
over,  thirty  dollars.  If  the  action  is  for  the  recovery  of  a  chattel 
the  amount  of  costs  shall  be  governed  by  the  value  of  the  chattel 
as  determined  in  the  judgment. 

3.  To  the  plaintiff. —  Where,  upon  the  nonappearance,  or  failure 
of  defendant  to  answer,  plaintiff  recovers  jfidmnent:  For  fifty 
dollars  and  under  one  hundred  dollars,  five  dollam;  for  one 
hundred  dollars  and  under  two  hundred  dollars,  seven  dollars 
and  fifty  cents:  for  two  hundred  dollars  and  under  three  hundred 
dollars,  ten  dollars;  for  three  hundred  dollars  and  under  four 
hundred  dollars,  twelve  dollars  and  fifty  cents;  for  four  hundred 
dollars  or  over,  fifteen  dollars.  If  the  action  la  for  the  recovery 
of  a  chattel  the  amount  of  costs  shall  be  governed  by  the  Talue 
of  the  chattel  as  determined  in  the  judffraent. 

4.  To  the  plaintiff. —  Where  the  action  brought  by  the  plaintiff 
is  for  a  sum  less  than  fifty  dollars,  and  the  defendant  shall  have 
interposed  a  counterclaim  amounting  to  fifty  dollars  or  over,  and 
the  i)laintifP  rorovers  judgment  upon  the  counterclaim  the  sjinin 
sum  as  i)laiiitiff  would  be  entitled  to  recover  if  the  anaount  of 
his  claim  were  the  amount  of  defendant's  counterclaim. 

Am'd.    L.    1010,    ch.    r>3S.      In    effect   Sept.    1,    1910. 

5.  To  the  defendant. —  Where  defendant  rerovers  jndinneiit 
after  the  trial  of  an  issue  of  fnct,  raised  by  appearance  and 
answer,  costs  shall  be  awarded  to  the  defendant,  at  tht^  rat^ 
prescTibod  in  subdivision  two  based  upon  the  amount  of  plaintiffs 
(Icinnnd  in  the  summons.  If  the  action  is  for  the  recovery  of  a 
<'hntt(0.  the  amount  of  costs  shall  be  governed  by  the  VAlue  of  the 
cliMttel,  as  set  forth  in  the  aflSdavit  of  plaintiff. 

(I.  To  the  defendant. —  Where  defendant  recovers  judgment  on 
the  non-appearance  of  the  plaintiff,  costs  shall  be  awarded  to 
the  dcfondnnt  at  the  rates  prescribed  in  subdivision  three,  ba-sed 
upon  the  amount  of  plaintiff's  demand  in  the  summona.  If  the 
action  is  for  the  recovery  of  a  chattel  the  amount  of  costs  shall 
be  govemod  by  the  value  of  the  chattel  as  set  forth  in  the  affidavit 
of  plaintiff.  ^^ 

7.  To  the  defendant. —  Where  after  the  trial,  of  an  issne  of 
fact,  raised  by  his  appearance  and  answer,  and  counterclahn. 
the  defendant  recovers  judgment:  For  fifty  dollars  and  under 
one  hundred  dollars,  ten  dollars:  for  one  hundred  dollars  and 
under  two  hundred  dollars,  fifteen  dollars;  for  two  hundred  dollars 
and  under  three  hundred  dollars,  twenty  dollars;  for  three 
hundred  dollnrs  and  under  four  hundred  dollars,  twenty-live 
dollars;  for  four  hundred  dollnrs  or  over,  thirty  dollars. 

8.  To  the  defendant.—  Wh«'re.  upon  the  non-appearance  of  the 
plaintiff  aiter  issue  joined  and   defendant  shall  have   interposed 
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a  cotinterclaim  and  recovers  judgment:  For  fifty  dollim  And 
iiodor  oue  hundred  dollars,  tive  dollars;  for  one  hundred  dollars 
and  under  two  hundred  UoUars,  seven  dollars  and  iifty  cents; 
for  two  hundred  dollars  and  under  three  hundred  dollars,  ten 
doUarK;  for  three  hundred  dollars  and  under  four  hundred  dollars, 
twelve  dollars  and  fifty  cents;  for  four  hundred  dollars  or  over, 
fifteen  dollars. 

9.  Upon  settlement  of  case  after  service  of  summons,  and  before 
trial,^  plaintiff  shall  be  entitled  to  costs  at  the  rate  prescribed  in 
subdivision  three  of  this  section,  determined  by  the  amount  of  the 
settlement. 

10.  Upon  settlement  of  case  after  trial  and  before  entry  of 
Jud;?motit  plaintiff  shall  be  entitled  to  costs  at  the  rate  prescribed 
in  subdivision  two  of  this  section,  determined  by  the  amount  of 
the  settlement 

[New.] 

I  ft38.  When  d»f «ndatit  entitled  to  IncreaAed  oo«t«. 

In  either  of  the  following  cases,  a  defendant  in  whose  favor  a 
final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  ^a  sum  of  money  only,  or  to  recover  a 
chattel;  or  a  final  order  is  made,  in  a  special  proceeding  instituted 
by  A  state  writ,  is  entitled  to  recover  the  costs,  prescribed  in 
section  three  hundred  and  thirty-two  of  this  act,  and,  in  addition 
thereto,  one  half  thereof: 

1.  Where  the  defendant  is  or  was  ft  publi*  officer,  appointed 
or  elected  under  the  authority  of  the  state,  c.'  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  such  nn 
orarer:  and  the  action  or  special  proceeding  w^as  brought  by 
reason  of  an  act,  done  by  him  by  virtue  of  his  office,  or  an 
alleged  omission  by  .Him,  to  do  an  act,  whlich  It  was  his  official 
dnty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  don*,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  .')r  assistance  touching  the  duties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  makitig  a  sale,  or  doing  any  other  act,  by  or 
under  a  color  of  authority  of  a  statute  of  the  state. 

But  this  section  dops  not  apply,  where  an  officer,  or  other 
person,  specified  herein.  Unites  ill  nia  answer  with  a  person  not 
entitled  to  such  additional  costs. 

C.  0.  p.,  IS258. 

1384.  Costs  on  deiiiiinter* 

Where  a  judgment  is  rendered  on  the  trial  of  a  demurrer,  the 
prevailing  party  shall  recover  the  same  costs  as  if  the  judgment 
had  been  in  his  favor,  upon  the  default  in  the  same  action. 
Otherwise  costs  shall  not  exceed  ten  dollars  in  the  discretion  of 
the  justice,  as  a  condition  for  leave  to  plead  over. 

C.  C.  P..  8  3077. 

( S3S.  COstii  on  aittendment  of  pleading^. 

The  court  may,  in  its  discretion,  as  a  condition  Tor  uRoWlnc  an 
amendment  to  a  pleading,  require  the  payment  of  a  Bum  tuA  t» 
exceed  ten  dollars  as  costs  to  the  adverse  party. 

0.0.  F.,|SH«. 
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1888*  Costs  AH  Adltmrmaieat. 

When  a  trial  shall  be  adjourned  on  cause  shown,  the  jastice. 
in  his  discretion,  may  impose  upon  the  party  applying:  for  ih% 
adjournment  such  conditions  as  to  him  shall  seem  reasonable, 
and  may  also  impose  costs  to  the  amount  of  ten  dollars,  besides 
disbursements,  as  a  condition  of  adjournment. 

L.  1882,  ch.  410,  fi§  1366.  1420. 

§  S3T.  Costs  after  discontinuance,  upon  answer  of  tltlo. 

When  an  action  brought  in  this  court,  has  been  discontinued, 
as  prescribed  in  this  act,  upon  the  delivery  of  an  answer  showing 
that  title  to  real  property  will  come  in  question,  and  a  new  action 
for  the  same  cause  has  been  commenced  in  the  proper  court; 
the  party  m  whose  favor  final  judgment  is  rendered  in  the  new 
action,  is  entitled  to  costs;  except  that  where  final  judgment  is 
rendered  therein^  in  favor  of  the  defendant,  upon  the  trial  of  an 
issue  of  fact,  he  is  not  entitled  to  costs,  unless  it  is  certified 
that  the  title  to  real  property  came  in  question  on  the  trial. 

L.  1882,  ch.  410,  {  1421. 

§  388.  Costs  ^rhere  title  to  real  property  In  avestlom. 

Whore  plaintiff's  complaint  is  dismissed,  pursuant  to  8€K*tioB 
one  hundred  and  eighty-four  of  this  act,  defendant  shall  be 
entitled  to  recover  the  costs  provided  in  subdivision  two  of  sec- 
tion three  hundred  and  thirty-two  of  this  act. 

L.  1882,  ch.  410,  |  1354. 

S  880.  Costs  in   action  npon   bastardy,  et   cetera*  bonAs. 

T'pon  a  recovery  being  had  in  an  action  brought  upon  a  bastardy 
or  abandonment  bond,  by  the  commissioner  of  public  charities,  or 
the  overseers  of  the  poor,  in  addition  to  the  other  costs  therein, 
the  court  shall  make  and  the  clerk  shall  enter  in  the  judgment. 
an  additional  allowance  of  ten  per  centum  of  the  amount 
recovered. 

L.  1882,  ch.  410,  f  1422. 

§  840.  [Am'd,  1912.]      Costs  In  action  by  working  'vroMimn. 

In  an  action  brought  to  recover  a  sum  of  money  for  -wages 
earned  by  a  female  employee,  other  than  a  domestic  servant,  or 
for  niatorial  furnished  by  such  an  ejiployce,  in  the  course  of  her 
ciiiijloyiinMit,  or  in  or  about  the  subject-matter  thereof,  or  for  boih, 
the  plaintiff,  if  entitled  to  costs,  may,  in  the  discretion  of  the 
court,  l)e  allowed  the  sum  of  ten  dollars  as  costs,  in  addition  to 
tlio  costs  allowed  in  this  court,  unless  the  amount  of  damages  re- 
covered is  less  than  ten  dollars;  in  which  case,  the  plaintiff  may, 
in  th(*  (liseretion  of  the  court,  be  allowed  the  sum  of  five  dollars  as 
su<h  a<Mitional  costs.  When  the  employee  is  the  plaintiff  in  such 
an  action,  she  is  entitled  upon  a  settlement  thereof,  to  the  full 
nnionut  of  costs,  which  she  would  have  recovered,  if  judgment  had 
been  rendered  in  her  favor,  for  the  sum  received  by  her  upon  the 
settlement. 

U  1SM2.  ch.  410.  S  1424.     Am'd  by  L.  1912,  ch.  46S,  in  effect  Apr.   17,  1012. 

{  341.  [Am'd.   1903.]      Taxation  of  costs. 

Where  judgment  has  been  rendered  by  the  justice,  costs  mnst 
be  taxed  by  the  clerk  and  inserted  in  the  judgment.  Before  any 
item  of  costs  other  than  the  costs  fixed  by  the  express  proTision 
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of  law  or  granted  by  the  justice  or  fees  paid  to  the  clerk  in  the 
action  are  allowed,  the  party  must  show  by  his  atfldayit,  or  that 
of  his  attorney,  that  the  item  was  actually  and  legally  paid  and 
incurred.  All  items  of  cost  must  be  entered  by  the  clerk  in  the 
docket  book  kept  by  him.  The  clerk  shall  likewise  tax  costs 
allowed  by  the  appellate  court,  and  the  prospective  fees  of  the 
county  clerk  and  sheriff,  namely  a  charge  for  docketing  judg- 
'  ment  and  issuing  an  execution,  and  for  receiving  and  returning 
one  execution  thereof. 
[New.}    See  C.  G.  P.,  |  3078.    L.  1903,  cb.  144.    In  effect  April  6,  1908. 

i  842.  Revle-w  of  taxation. 

A  taxation  may  be  reviewed  by  the  justice  sitting  in  the  district, 
within  five  days  after  the  entry  of  judgment,  upon  two  days*  no- 
tice. The  order  made  upon  such  a  motion  must  disallow  any  item 
wrongfully  included  in  the  judgment,  or  add  any  item  wrongfully 
omitted  therefrom,  and  direct  that  any  sum  so  disallowed  be  cred- 
ited upon  the  judgment  and  upon  any  execution  or  other  mandate 
issued  to  enforce  the  judgment.  Unless  such  review  is  asked  for, 
such  taxation  shall  not  be  thereafter  questioned  on  appeal. 

[New.]    See  C.  C.  P.,  S|  8262-3266. 

I  843.  Costs  I  duty  of  elerk  oii  taxation. 

The  clerk  must  examine  all  items  presented  to  him  for  taxation: 
must  satisfy  himself  that  all  the  items  allowed  by  him  are  correct 
and  legal;  and  must  strike  out  all  charges  for  fees,  where  it  does 
not  appear  that  the  services  for  which  they  are  charged  were  nec- 
es.sarily  performed. 

G.  0.  P.,  i  8266. 

I  344.  Costs)  allldaTlt  respectinar  disbursements. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual  at- 
tendance; and,  if  travel  fees  are  charged,  the  distance  for  which 
they  are  allowed.  A  charge,  for  a  copy  of  a  document  or  paper, 
cannot  be  allowed,  without  an  affidavit  stating  that  it  was  actu- 
ally and  necessarily  used,  or  was  necessarily  obtained  for  use. 
An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be  allowed 
in  any  case,  unless  it  is  verified  by  affidavit,  and  appears  to  have 
been  necessarily  incurred  and  to  be  reasonable  in  amount,  except 
fees  paid  to  the  clerk. 

C.  O.  P..  I  8267. 

I  845.  Costs  npon  appealf  to  frliom* 

Upon  an  appeal  provided  for  in  this  act,  the  award  of  costs  is 
regulated  as  follows: 

1.  If  the  appeal  is  dismissed  because  neither  party  brings  it  to 
a  hearing,  as  prescribed  by  law,  costs  shall  not  be  awarded  to 
either  party. 

2.  If  the  judgment  or  final  order  is  reversed,  costs  must  be 
awarded  to  the  appellant. 

3.  If  the  judgment  or  final  order  is  affirmed,  costs  must  be 
awarded  to  the  respondent. 

4.  If  the  Jndgment  or  final  order  is  modified  or  a  new  trial  k 
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ordered,  coflts,  or  such  part  thereof,  as  to  the  appellate  court 
seems  just,  besides  disbursements,  may  be  awarded  to  eithef 
party,  absolutely,  or  to  abide  the  event. 

C.  C.  P.,   |§  3066,  3213. 

I  346.  Costs  upoM  Appemli  lunoimt. 

Upon  an  appeal,  provided  for  in  this  act,  costs  when  awarded 
miiKt  be  as  follows,  besides  disbursements: 
To  the  appellant  upon  reversal,  thirty  dollars. 
To  the  respondent  upon  affirmance,  twenty-five  doHars. 

C.  C.  P.,  §  3067. 

8  847.  Fees  pftrable  to  elerlca. 

There  shall  be  paid  to  the  clerks  of  the  court,  the  foUowini; 
pttms  as  court  fees  in  an  action,  and  there  shall  be  no  others. 

1.  Upon  the  issuing  of  a  summons,  one  dollar. 

2.  For  placing  cause  upon  the  calendar  of  court,  one  dollar,  to 
be  paid  upon  the  return  of  the  summons. 

3.  For  a  return  upon  an  appeal  from  a  judgment  or  order,-  two 
dollars. 

4.  For  issuing  an  order  of  arrest,  or  a  warrant  of  attachment. 
one  dollar. 

5.  For  entry  of  judgment  upon  confession,  one  dollar. 

6.  For  trial  by  jury  of  six,  four  dollars  and  fifty  cents;  for  trial 
by  jury  of  twelve,  nine  dollars. 

7.  F'or  certifying  a  copy  of  a  paper  on  file  in  the  clerk's  office, 
ten  cents  for  each  folio  of  one  hundred  word«,  except  return  upon 
appeal. 

All  of  the  above  fees  shall  be  prepaid  before  the  service  shall 
be  performed. 
Seo  L,.  1882.  cb.  410.  §§  1416,  1417. 

§  348.  Kraployee'a  itctlon)  no  fees. 

When  the  action  is  brought  by  an  employee  against  an  employer 
for  services  performed  by  such  employee,  male  or  female,  the 
clerks  of  this  court  shall  not  demand  or  receive  any  fees  whatso- 
ever from  the  plaintiff  or  his  agents  or  attorneys  in  such  action. 
if  the  plaintiff  shall  present  proof  by  his  own  affidavit  that  his 
demand  is  less  than  fifty  dollars,  that  he  is  a  resident  of  the  city 
of  New  York,  that  he  has  a  good  and  meritorious  cause  of  action 
npninst  the  defendant,  and  the  nature  thereof:  that  he  has  made 
oitlior  n  written  or  a  personal  demand  upon  the  defendant  or  his 
affcnt  or  representative,  for  payment  thereof,  and  that  payment 
Avas  refused.  Except  that  if  the  plaintiff  shall  demand  a  trial  bv 
jury,  he  must  pay  to  the  clerk  the  fees  therefor  prescribed  in 
this  act. 

L.   1882,  cb.  410.   fi  1416. 

S  340.   Fees,  property  of  city* 

Except  marshals'  and  jurors*  fees,  all  moneys  paid  to  the  clerkf 
of  this  court  for  fees  shall  be  the  property  of  the  city  of  New 
rork. 

[New.l 

9  350.  [Repealed  by  L.  190S,  ch.  144.) 
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S  851.  Juror's  fees. 

Every  person  summoned  as  a  jury  shall  bo  entitled  to  a  fee  of 
twenty-five  cents,  to  be  paid  as  provided  in  this  act. 

S  361*a.  [Added,  1918.}    Return  of  Jury  and  Jurors'  fees. 

Whenever  an  action  is  settled  or  discontinued  before  trial,  all 
jury  and  jurors*  fees  paid  by  any  party  as  provided  in  this  act 
shall  be  returned  forthwith  to  such  party  by  the  clerk  of  the 
court  to  whom  such  jury  fee  was  paid. 
'     Added,  L.  1913.  ch,  692.     In  effect  May  24,  1918. 

9  852.  Witnesses'  fees. 

A  witness  in  an  action  or  summary  proceeding,  pending  in  this 
court,  or  before  a  commissioner  appointed  by  this  court,  or  before 
a  justice  of  this  court,  taking  a  deposition  to  be  used  in  a  court 
not  of  record  of  another  state  or  territory  of  the  United  States  is 
entitled,  except  where  another  fee  is  specially  prescribed  by  law, 
to  twenty-five  cents  for  each  day's  attendance;  and  if  he  resides 
more  than  three  miles  from  the  place  of  attendance,  to  eight 
cents  for  each  mile  going  to  the  place  of  attendance. 

C.  C.  P.,  H  3318,  3327. 

§  858.  Steuoffrapher's  fees. 

In  all  cases  of  appeal  from  an  order  or  judgment  made  or 
rendered  in  this  court,  where  a  transcript  of  the  stenographer's 
minutes  of  the  testimony  given  on  the  trial  of  hearing,  becomes 
a  necessary  part  of  the  return  on  appeal,  the  stenographer's  fees 
for  making  up  such  transcript  shall  be  ten  cents  for  every  one 
hundred  words,  and  shall  be  paid  in  the  first  instance  by  the 
appellant,  and  afterwards  taxable  by  him  as  a  disbursement  on 
the  appeal. 

L.   1901,  eh.  4C6,  §  1367. 

S  854.  Marshal's   fees. 

Fees  shall  be  allowed  to  marshals  for  services  rendered  under 
the  provisions  of  this  act,  as  follo\vs:  For  serving  a  summons, 
order  of  arrest,  or  attachment  on  one  defendant,  one  dollar,  and 
for  every  additional  defendant  actually  served,  fifty  cents;  for  a 
copy  of  e.very  summons  delivered  on  request,  or  served,  fifteen 
cents;  for  a  copy  of  every  attachment  and  of  the  inventory  of  the 
property  attached,  fifty  cents;  for  serving  and  levying  an  execu- 
tion or  selling  under  an  attachment,  five  cents  for  every  dollar 
collected  to  the  amount  of  one  hundred  dollars,  and  two  and  a 
half  cents  for  every  dollar  collected  over  one  hundred  dollars; 
for  every  mile,  going  o'nly,  more  than  one  mile,  when  serving  a 
summons,  order  of  arrest,  attachment  or  execution,  six  cents,  to 
be  computed  from  the  place  of  abode  of  the  defendant,  or  where 
he  shall  be  found,  to  the  place  where  the  same  is  returnable;  for 
summoning  a  jury,  one  dollar  and  fifty  cents;  "^or  going  with  the 
plaintiff  or  defendant  to  secure  security,  when  security  is  ordered 
by  the  court,  one  dollar;  for  taking  the  defendant  into  custody 
on  an  order  of  arrest,  execution,  or  commitment,  two  dollars  and 
forty  cents,  serving  a  subpoena,  twenty-five  cents:  for  every  levy 
actually  m.ade  by  virtue  of  an  ex(U''^ti()n,  one  dollar;  for  serving 
a  writ  of  possession  or  restitution,  putting  any  person  entitled 
into  the  possession  of  premisos,  and  removing  the  tenant,  when 
such  powers  can  be  exercised  by  a  marshal,  one  dollar;  and  the 
same  fees  for  travelling  to  serve  the  same  as  are  herein  allowed 

1500 


T 


MUNICIPAL  COURT  ACT 

for  serying  a  snmmons;  for  advertising  for  sale  any  property  bj 
virtue  of  any  execution  or  atacliment  issued  out  of  a  district 
court,  or  by  any  justice  thereof,  one  dollar;  for  ev^ry  day  neces- 
sarily employed  in  attending  such  sale,  one  dollar.  The  said 
marshals  shall  perform  al  other  services  required  of  them  by  law, 
without  any  fees  or  compensation  whatever  therefor,  and  no  other 
fees,  charges,  or  compensations  shall  be  allowed  to,  demanflcd,  or 
charged  by  any  of  the  said  marshals. 

L.  1882,  ch.  410,  {  1710. 

i  355.  Costs  on  order  to  prosecute  m«rslia.l's  bond. 

Whenever  an  order  shall  be  made  pursuant  to  law,  directing 
that  the  bond  of  a  marshal  be  prosecuted  in  this  court,  the  justice 
granting  the  motion  and  making  the  said  order  may  award  the 
aggrieved  party  his  reasonable  costs  on  said  motion,  not  exceed- 
ing the  sum  of  ten  dollars,  which  shall  be  included  in  the  judg- 
ment obtained  upon  such  bond. 

L.  1882,  cb.  410,  {  1426. 

§  8SG.  Fees  In  sammaxy  proceedingrs. 

In  summary  proceedings  to  recover  the  possession  of  lands, 
the  fees  of  officers,  except  where  a  fee  is  specially  given  in  chapter 
twenty-one  of  the  code  of  civil  procedure,  must  be  at  the  rate 
allowed  by  law,  in  an  action  in  this  court,  and  are  limited  in  like 
manner,  unless  the  application  is  founded  upon  an  allegation  of 
forcible  entry  or  forcible  holding  out;  in  which  case  the  judge  or 
justice  may  award  to  the  successful  party  a  fixed  sum  as  costs, 
not  exceeding  fifty  dollars,  in  addition  to  his  disbursements.  The 
final  order  awarding  costs  may  be  docketed,  and  an  executioD 
may^  be  issued  to  collect  the  costs  awarded  thereby  in  like  manner 
as  if  the  final  order  was  a  judgment  rendered  in  the  f*^\aX  in 
which  the  judge  or  justice  is  presiding  officer. 

L.  1882,  ch.  410,  1 141f  ^  ^^  ^ 

lolO 


MUNICIPAL  COURT  ACT. 


0' 


TITUS 
Definitions;  effect  of  act;  laws  repealed. 


yi'        Sec.  360.  DeflnltloDS. 

^  361.  SaTin?  cUoBe. 

r,  362.  CongtructioQ. 

t^  363.  Sections  of  the  code  not  appUcalito. 

364.  Laws  repealed. 

365.  Act  may  be  cited. 
866.  When  to  take  effect. 

,  Schedule  of  laws  repealed. 

8  300.  [Am'dy   1&07.1      Deflnltlona. 

r  Words  used  in  this  act  in  the  past  or  present  tense  include  the 

I        future  as  well  as  the  past  or  present;  words  used  in  the  masculine 
}        gender  include  the  feminine   and   neuter;   the   singular   number 
includes   the    plural    and    the    plural    the    singular;    the    word 
"person"  includes  a  corporation  as  well  as  a  natural  person; 
writing  includes  printing,  printed  or  typewritten  matter;  **  oath  " 
includes  affirmation  or  declaration;   "signature"   or   "subscrip- 
tion "  includes  "  mark/*  when  the  person  cannot  write,  his  name 
being  written  near  it.    The  following  terms  also  named  in  this 
act  have  the  signification  attached  to  them  in  this  section,  unless 
otherwise  apparent  from  the  context: 

1.  The  word  "  attorney  "  signifies  an  attorney  of  the  supreme 
court  of  this  state,  duly  licensed  to  practice  as  such. 

2.  The  word   "district"  signifies  a  district  of  the  municipal 
court. 

3.  The    word    "clerk"    signifies    the    clerk,    deputy    clerk    or 
assistant  clerk. 

4.  The  word  "  marshal "  signifies  any  person  authorized  to 
perform  the  duties  of  a  marshal. 

5.  The  word  "corporation"  includes  e\fery  association  haying 
any  corporate  rights,  whether  created  by  special  acts  of  the  legis- 
lature  or  under  general  laws. 

L.   1882,  ch.  410.  S  1437.     Am'd  L.  1007.  ch.  603.      In  effect  Jan.   1.  1008. 

§  3G1.  Savinir   clauae. 

The  repeal  of  a  law  or  any  part  of  it  specified  in  the  annexed 
schedule,  shall  not  affect  or  impair  any  act  done  or  right  accruing, 
accrued    or  acquired,   or  liability,   forfeiture  or  penalty  incurrecl 
prior  to  September  first,  nineteen  hundred  and  two,  under  or  by 
rirtiie  of  any  law  so  repealed,  but  the  same  may  be  asserted, 
enforced,  prosecuted  or  inflicted,  as  fully  and  to  the  same  extent 
ns  if  such  law  had  not  been  repealed;  nor  shall  this  act  create  a 
vacancy  in  any  oflUce  or  employment.     All  actions  and  proceed 
in^rs  commenced  under  or  by  virtue  of  the  laws  so  repealtMi  avid 
pending   on  September  first,  nineteen  hundred  and  two,  may  be 
prosecuted  in  the  same  manner  and  with  thf*  same  effect  as  they 
tnif^ht    under   laws   then    existing,    unless    it   shall    be    otherwise 
specially   provided.     Nothing  in  this  art  contained,  shall  be  con- 
strued   as  affecting  any  existing  provision  of  law  so  far  as  pro- 
visions  .ipply  to  any  portion  of  the  state,  other  than  the  c*ty  of 
ffow   York. 

!«.    1882.    cb    410,   9  2^'tP 
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1362.  Constrvctlon. 

The  proTisions  of  this  act,  so  far  as  they  are  substantially  the 
same  as  those  of  laws  existing  prior  to  September  first,  nineteen 
hundred  and  two,  shall  be  construed  as  a  continuation  of  such 
laws,  modified  or  amended,  according  to  the  language  employed 
in  this  act,  and  not  as  a  new  enactment;  a  reference  in  laws  not 
repealcu,  to  provisions  of  law  incorporated  into  this  act  and 
repealed,  shall  be  construed  as  applying  to  the  provisions  so 
incorporated.  Where,  in  the  charter,  as  amended  in  nineteen 
hundred  and  one,  the  term  "  hereinafter  prescribed  '*  or  words 
equivalent  thereto  are  used  in  sections  relating  to  the  municipal 
court,  which  are  unrepealed,  the  reference  shall  be  deemed  to 
extend  to  this  act. 

f  808.  Section*  of  the  oode  not  mppllcable* 

The  provisions  of  sections  thirty-two  hundred  and  seven  to 
thirty-two  hundred  and  fourteen,  inclusive,  of  the  coi'e  of  civil 
procedure,  do  not  apply  to  actions  or  proceedings  in  this  court, 
except  as  specially  provided  in  this  act. 

I  304.  Laws  repealed. 

The  laws  or  parts  thereof,  specified  in  the  schedule  hereto 
annexed  and  all  acts  amendatory  thereof  or  supplemental  thereto, 
in  force  when  this  act  takes  effect,  are  hereby  appealed. 

I  305.  Act   may  be  elted. 

This  act  may  be  cited  as  the  municipal  court  act  of  the  dty  of 

New  York. 

i  300.  When  to  take  effect. 

This  act  shall  take  effect  on  the  first  day  of  September,  nineteen 
hundred  and  two. 

SCHEDULE  OF  LAWS  REPEALED. 

Of,  "The  Greater  New. York  charter,  as  enacted  in  1897  and 
amended  in  KK)1,"  the  following  sections: 

Laws  of  Cbapter.  Section.  Subject  miitter. 

y.)0\ 466 1364 Jarlsdiction  of  mimlcipal  covrt. 

1!)01 466 1865 Jurisdiction  limited. 

1<N)1 466 1366 Removal  of  ctuiM. 

1<K)1 466 1367 Appeal!. 

liKH 468 1308 Proc^BS. 

1901 406 13flU Procedure. 

15KU 466 1370 Actions  in  what  district  broogbt. 

loot 466 1371 Where  conrt  held. 

1901 466 1372 Seals,  etc. 

1901 466 1374 Board  of  Justices. 

1901 466........  1375 Board  to  make  rulea. 

1001 466 1376 Concurrence  of  majority  of  t>n«rd. 

1901 <166 1377 Rules  of  supreme  court  applicable. 

1901 466 1379 Justice  to  administer  oaths,  etc. 

1901 466 13A0 Access  to  eonrt  house. 

1901 466 1384 Summons  and  costs  in  action  hj  elty- 

1901 466 1428 Powers,  duties  and  fees  of 

1901 466 1428 Bemoral  of  manluas. 
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Of  "  The  New  York  city  consolidation  act,  of  eighteen  hundrec? 
and  eighty-two,"  as  amended  to  nineteen  hundred  and  two,  tha 
following  sections: 

Section.  Sabject  matter. 

1284 JurlBdlcUoo. 

1285 Jurisdlctlou  in  senertl. 

1286 No  JurhNllctlon  In  certain  cases. 

1287 RemoTa!  of  actions  to  common  pleas. 

1288 Former  jurisdiction  except  as  modlfled  bj  coda  contained. 

1280 Actions  In  wtMt  district  brooght. 

1290 Action  hf  mayor,   etc. 

1291 CJourt  wbi?re  and  when  held. 

1292 Court,  bj  whom  held,  etc. 

1293 Seals. 

1204 Parties,  appearance  of. 

1296 Guardian  ad  litem  fw  Infant. 

1296 Action;  bow  to  be  commenesd 

1207 Bvmmona;  requisites. 

1208 Return. 

1 209 Non-reeldent  plaintiff. 

1300 Summons;  mode  of  serrlce. 

1301 Who  may  servo  summons. 

1302 Warrants  of  attachtnent  to  be  served  by  marshal. 

1303 Process  not  to  be  served  oat  of  dty. 

1304 Arrest;  lu  what  cases  to  be  granted. 

1305 Aflldavlt  and  undertaking,  on. 

1300 Arrests  to  enforce  game  laws. 

1307 Order  of  arrest;  what  to  direct. 

1308 Papers  delivered  to  arrested  person;  proceeding. 

1300 Proceedings  when  jiwtlce  a  witness. 

1310 Plaintiff  to  bo  notified  of  arrest. 

1311 Ball  or  deposit  before  retnm. 

1312 Ball  may  be  examined. 

1313 Ball  or  deposit  after  retuni. 

1314 When  and  how  defendant  to  remain  tn  custody 

1315 Duty  of  marshal  in  arrest  proceedings. 

1316 •..  Attaebment;  when  nay  be  granted. 

1317 What  to  be  shown  to  procure  attaebment. 

1318 Contents  of  warrant. 

1319 Undertaking. 

1320 Flow  warrant  to  be  executed. 

1321 Service  of  snmmons  and  warrant. 

1322 Undertaking,  by  defendant.  In. 

1323 Third  person  claim;  tmnd,  etc. 

1324 Judgment  upon  bond. 

1325 Action  on  nndsrtaking  when  trarrant  Tacsted. 

1326 Return  by  marshal  attaching. 

1327 Application  to  vacate  or  modify. 

1328 Effect  of  vacating  warrant. 

1329 Judgment  where  property  attached. 

1330 Foreclosure  of  lien  on  chattel. 

1831 Replevin ;  when  action  can  bo  bronght. 

1332 Affidavit  and  undertaking. 

1333 Requisition  by  Justice. 

13.34 How  requisition  executed. 

1335 Return  to  requisition. 

1336 Defendant  when  to  except  to  snretles;   proceedings  thereon. 

1337 Defendant  may  reclaim  chattel. 

1338 Jnstifleatlon  of  sureties. 

13.39 When  and  to  whom  marshal  to  deliver  chatteL 

1340 Penalty  for  wrong  delivery  by  marshal. 

1341 Claim  of  title  by  third  p<'rson. 

1342 Defendant  may  demand  Judgment  for  return,  ate. 

1343 Actions  on  undertaking. 

1344 Proceedings  where  summons  not   pt^rsonally  served. 

1345 When   action  not   affected  by  failure  to  replevy. 

1346 Pleading;  takes  place  on  return  of  snmmons;  veriied  iwaaplslnt. 

1847 Certain  section  of  the  code  applicable. 
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■ectloa.  Subject  matter. 

1348 Pleadings  In  action  on  baatardj  bond*. 

1349 Answer  of  title. 

1350 Idem;  defendant  to  dellTer  nndertaking. 

13&1 Idem;  new  action  to  be  brought  in  aaprema  court. 

13E>2 Old  action  thereupon  discontinued. 

1853 Penalty  for  failure  to  deliver  undertaking. 

1354 Title  appearing  for  plaintiff's  showing. 

1356 Title;  same  cause  of  action  and  defense  In  new  action. 

1353 Answer  of  title  one  or  more  of  several  defenaes;  proceedlnga, 

1357 Summary  proceedings. 

1358 Summary  proceedings;  return  of  precept. 

1359 Summary  proceedings;  answer  may  be  filed. 

1360 Summary  proceedings  may  bo  transferred,  etc 

1301 Exhibition  of  accounts,  etc. 

1362 Adjournments  time,   etc.;   effect   upon  arrest. 

1363 Undertaking  by  arrested  defendant  on  adjoamment. 

1364 Adjournment  either  party;  undertaking. 

1365 Conditions  may  be  imposed  for  adjournment. 

1360 Dismissal  of  action  for  plaintiffs  failure  to  appear. 

1367 Defaults;  Judgments  may  be  opened,  vacated,  modified,   etc 

1368 Commissions  to  take  testimony;  code  proTlalonB  applicable. 

1360 Testimony  de  bene  esse. 

1370 Subpoenas. 

1371 Trial  jurors,  list  of,  etc. 

1372 Trial  by  Jury;  drawing,'  etc. 

1373 Jury  may  be  summoned;  fee. 

1374 How  summoned. 

1375 Talesmen. 

1370 Ballots  of  Jurors  summoned,  but  not  drawi 

1377 Party  demanding,  to  deposit  trial  fee. 

1378 Adjournments  after  return  of  Jury. 

1379 Jurors  quallflcatlons  tried  summarily. 

1380 Verdict;   requisites. 

1381 Swearing  the  Jury. 

1382 Non-suit;  when  authorised. 

1383 Judgment  for  plaintiff  on  default. 

1384 Issues  fact  and  law;  Judgment  when  rendered. 

1385 Judgment,  when  sum  due  exceeds  Jurisdictional  amooBt. 

138G Judgment  when  defendant  liable  to  arrest. 

1387 Actions  may  be  continued  before  another  joatice. 

ri88 Powers  of  Justice  while  trying  action. 

1359 Justice  limited  to  civil  Jurisdiction. 

1390 Death  or  removal  not  to  Impair  proceedliigB. 

1301 Justice  may  administer  oaths,  etc. 

1302 Transcripts  of  Judgments  and  docketing. 

1393 Execution  against  the  person. 

1394 Replevin;  Judgment  in.  etc;  transcript.  I 

1395 Action  against  Joint  debtors.  ^  I 

1390 Defendants  not  summoned  to  be  designated.  \ 

1197 Docketing  Judgment  in  another  cotmtj.  \ 

1398 Judgment  against  marshal.  \ 

1399 Execution;  requisites.  i 

1400 Agnlnat  Joint  debtors. 

1401 Execution;  arrest. 

1402 Renewal  of  execution.  \ 

l-*o.'? Sections  of  code  applicable;  execQti<m. 

1404 Enforcement  of  game  laws. 

1405 Execution  in  favor  of  working  woman. 

1400 Arrest  and  sale  of  property  limited. 

1407 MarBhal  when  liable  to  execution;  creditor. 

140vS Return  of  execution:  satlaf action  of  Judgment. 

1409 Clerk's  docket;  what  to  contain. 

1410 Entries  in;  how  made. 

141 1 Clerk  to  keep  index. 

1412 Clerk  must  deliver  books,  papers,  etc.,  to 

1413 Suecesftor  may  issue  execution,   etc. 

1414 Certified  copies,  papers,  etc..  prima  fade  eTldenea. 

1415 Sections  of  code  appltcahle.  etc.;  contempt. 

1^10 Fees;  when  plaintiff's  demand  less  than  fifty 
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Section.  Subject  matter. 

1417 Fees:  demand  oTer  fifty  dollan. 

1418 Fees  In  ■ummaiy  proceedings. 

1419 Fees  of  marshals. 

1420 Costs. 

1421 CostB  after  discontinuance  in  answer  of  title. 

1422 Costs  In  action  on  bastardy  bonds,  etc. 

1423 Costs  In  action  to  enforce  game  laws. 

1424 Costs  In  action  by  working  woman. 

1426 Costs  on  order  to  prosecute  marshal's  bond. 

1426 Supreme  court  rules  made  applicable. 

1428 Duties  of  clerks. 

1429 Clerks  to  account  'or  and  pay  orer  fees. 

1436 Stationery,  furniture,  etc.,  furnished  by  corporatloa. 

1437 Definitions. 

1438 Appeals. 

1439 Stenographer's  fees  for  minutes,  etc. 

1440 Transcript  of  pro<:ess,  etc. ;  effect. 

1700 Bond  to  be  executed  by  marshals. 

1701 Prosecution  of  such  bond. 

1702 In  what  court  prosecuted. 

1703 Judgments  against  marshals;  transcripts;  executions. 

1704 Entry  of  judgment  against,  to  be  noted  on  bond. 

1705 Amount  collected  credited  on  bond. 

1706 Suspension  by  common  pleas  for  misconduct. 

1707........  Clerk  of  court  to  report  cancelled  bonds,  etc. 

1708 Appointment  walred  for  failure  to  file  bond. 

1709 Process  to 'be  served  by  marshal. 

1710 Fees  of. 

1711 Certain  laws  to  sheriffs  made  applicable. 

OP  "THE   CODE  OF   CIVIL   PROCEDURE,"   THE   FOL 

LOWING: 

Section.  Subject  matter. 

3116 Justice  sixth  district  Brooklyn,  to  be  attorn  v. 

3117 Justices'  Jurisdiction  in  Brooklyn  extended. 

3118 Justices'  salaries,  fees,  etc. 

3119 Clerk;  how  appointed;  salary,  bond,  etc. 

3120 Duties  of  clerk. 

3126 When  plaintiff  may  serve  complaint  with  ininiwwi,  ctt. 

3127 Jury  trial;  when  and  how  demanded. 

3128 Setting  aside  default,  etc. 

3129 Costs  upon  recovery  of  one  hundred  dollars. 

3130 Costs  when  defendant  recovers  Judgment. 

3131 Costs  in  action  by  working  woman. 

3132 Costs  uiwn  adjournment. 

3215 Jurisdiction  civil  action  New  York  city  (old)  exclnsiTelf. 

3216 Removal  of  certain  actions  to  city  court. 

3217 When  order  of  arrest  may  be  granted. 

3219 Requisites  of  certain  undortaklngs. 

3220 Docketing  Judgments;  oxeci/tion,  etc. 

8221 Enforcement  of  certain  Judgments  of  worklag 

8228 Costs  In  action  by  working  woman. 
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IKDXZ  TO  Tfifi  MtTKtOlP AL  OOlT&t  ACT  6^  THIS  01«1E 

OF  NEW  YOBS. 

[Boferences  are  to  sectioot.] 


A. 
ABandonnient. 

jurisdiction  of  action  on  bond  ..,, ..#,.,., 1 

pleading    . , '.  173 

costs 339 

Abscondlnv  Debtors. 

order  of  arrest  against , 56 

warrant  of  attachment  against .'....  74 

Absentees. 

order  of  arrest  against  , 56 

warrant  of  attachment  against 74 

Aclcno'frledKineiit. 

justice  may  take « 10 

Accovnta. 

order   for  exhibition   of 1^ 

Aetlon. 

in  what  district  to  be  brought o.-j 

transfer  of  pendin?  action  to  another  district..............'."  2.«5 

begun  by  service  of  summons  or  Toluntary  appearance! !!!!!!!!!  26 

deemed  commenced  when  summons  delivered  for  service. !!!!!!!  80 

transfer  of  action  to  proper  district !!!!!!!!  25 

joinder  of  causes,  see  "  Pleadikc." 

in  replevin    ,^ jot 

by  marshal  in  aid  of  attachment !.'!!!!.*!!!!]  81 

on  judgment  against  joint  debtors  not  served 288 

Adlonrnment. 

when  trial  may  be  adjourned , 19S 

application  for,  by  arrested  defendant '.['/.'.  67 

undertaking  on  adiournment  for  longer  than  eight  daya !  194 

imposition  of  conditions   , I95 

when  commission  to  take  testimony  granted 208 

of  examination  on  order  to  take  testimony  conditionally. ...'!!!!  222 

of  trial  after  return  of  jury 238 

costs  on !!.!!!!!!!!  886 

Administrators. 

See  "  Executors  and  Administbatom." 

AflldaTit. 

justice  may  take ..•...,...,           .  10 

of  service  of  summons   , ||.^   ^•!!I'*  86 

on  granting  order  of  arrest !!!!l!!!!!!!  57 

by  plaintiff  in  replevin    .» V.V.V..V  96  97 

by  agent,  etc.,  for  replevin  or  return .V.V.V.V.V, , .  *  100 

Avebt. 

order  of  arrest  In  action  for  money  misapplied ka 

affidavit  by,  for  replevin  or  return \\V,V  100 
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Agreed  Ca«e. 

See    **  Submission  of  Controversy.' 

Amendment. 

of  pleadings,   when  allowed JJi 

when    demurrer   sustained ^ 145 

of  petition  or   answer  in  dispossess  proceedings 1 

costs  on    W4 

Ansvrer. 

See  "  Plbadinos."    • 

Appeal. 

when  appeal  may  be  taken JIO 

from  orders  on  motions 257 

in   dispossess  proceedings    ^ 1 

where  plaintiit  or  defendant   poor  person ©2 

to  what  court  appeal  may  be  taken . . . ., 310 

how   taken  in  second  department 310 

payment  of  costs  to  clerk Sll 

time  to  appeal 311 

serf  ice  of  notice  on  clerk 311 

service  of  notice  on  respondent 312 

omission  to  serve  clerk  or  respondent 313 

when  amendment  of  notice  allowed 313 

tindcrtaking  to  stay  execution 314 

exception  to  sureties  on  undertaking 31!i 

lustification  of  sureties 31!i 

how  proceedings  stayed 316 

retnm  by  clerk  to  appellate  court 317 

settlement  of  case  on  appeal 318 

when  justice  dead,  etc * . . . .  319 

procedure  when  adverse  party  has  died 320 

when  party  dies  pending  appeal 3^ 

order  of  substitution  v!2? 

hearing    32!S 

on  what  papers  heard • 326 

judgment   on    810.  326 

dismissal 32S 

reversal  on  stipulation   • 32K 

restittition  on  reversal 323 

settinjr  off  co^ts  and  recovery 324 

clerk  of  appellate  court  to  return  paperip  etc 327 

to  whom  costs  awarded 2MR 

amount  of  costs  on 


action  may  be  begun  by 26 

in   person  or  by  attorney 40 

by   marshal   prohibited    293 

special   appearance   on   question   not   involving  merits 145 

proof   of   plaintitT's   case   on   default 147 

Appellate   Term-^Seeond   Department. 

designation  o£  justices   for 310 

appointment   of  clerk,   deputy  clerk  and  attendants «...  310 

salaries   of   clerks    and   attendants 310 

Arreiit. 

tun«»dirtion  to  is«;Me  or  vacate  order  of ••••.«•...  1 

in  what  cases  order  granted , S6 

when  granted  in  action  to  foreclose  lien  on  chattd 140 

not  granted  on  •5ubmtssion  of  controversy MS 

affidavit  and  undertaking  on  granting  order S7 

requisites  of  order   gg 

summons  to  be  returnable  immediately 5g 

order    to   soecifv   bail    "  gg 

order  to  be  executed  by  marshal , K,  302 

papers  to  be  delivered  to  arrested  person .*  Sp 

proceedings  upon  arrest "  gp 

detention  of  prisoner  until  court  ts  in  session .....I  ffp 

proceedings  when  justice  is  a  v-itness •--... V.V.I  #9 
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Arrcat  —  Continued. 

pUinti£F  to  be  notified  of  arrest • dl 

bail  or  dei>osit  before  return • 6fi 

examination  of  bail  before  return 63 

defendant  to  have  reasonable  opportunity  to  procure  bail 63 

payment  of  deposit  into  court 63 

bail  or  deposit  after  return 64 

when  defendant  to  remain  in  custody 66 

when  defendant  entitled  to  jail  liberties 66 

detention  of  defendant  by  marshal • . . . .  66 

adjournments  when  defendant  under  arrest 103 

undertaking  by  defendant  on  application  for  adjournment 67 

motion   to  discharge   from 68 

privilege  from GS^ 

discharge  of  privileged  persons  from 69 

undertakings,  sureties,  etc 70 

AMault.  ^ 

actions  for,  excepted  from  jurisdiction 1 

AMiiiffnnient. 

when  assignee  may  maintain  replevin 06 

right   to  counterclaim   demands   against   assignor 152 

Asuiimecl  Clalma. 

transfer  of  action  to  district  of  defendant's  residence 26 

Attaeltment. 

jurisdiction  to  issue  or  vacate  warrant 1 

when  warrant  to  be  panted   73 

not  granted  on  submission  of  controversy 243 

requisites  of  affidavit   74 

affidavit  to  be  filed 74 

contents  of  warrant  V 

warrant  to  accompany  summons ^. . .  76 

undertaking  on  granting  warrant .....*...  7h 

warrant  to  be  executed  by  marshal 66.  ?02 

how  executed   77 

at  least  six  days  before  return  day 77 

on  what  property  warrant  may  be  levied 7? 

method  of  lowing  on  different  kinds  of  property TO 

certificate  of  defendant's  interest  in  property  to  be  furnished  in,  70 

person  refusing  certificate  of  defendant's  interest  to  be  examined,  80 

marshal   to   collect   debts,   etc.,   attached 81 

action  by  marshal  in  aid  of   81 

restoration  of  property  when  attachment  discharged 82 

service  of  summons  and  warrant  on  defendant 83 

undertaking  by  defendant  to  regain  property. . . ; 84 

claim  by  third  person   86 

bond  and  delivery  on  claim  by  third  person 86 

judgment  on  bond  on  claim  by  third  person 86 

action  by  defendant  on  third  party  bond  when  attachment  va< 

cated     87 

return  by  marshal    88 

application  to  vacate  and  modify  warrant 80 

effect  of  vacating  warrant 90 

judgment  where  property  has  been  attached 01 

execution  on  judgment  where  property  has  been  attached 01 

undertaking,  sureties,  etc 02 

property  taken  under  cannot  be  replevied 06 

against   delinquent   witness    107 

execution  of  warrant   100 

fees  of  execution  of  warrant 100 

Attorney. 

defined    360 

persons  assuming  to  be,  without  authority 8 

misbehavior  punishable  as  civil  contempt 8 

marshal  not  to  act  as  203 
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Attorney  —  Continued. 

appearance    by 40 

when  to  be  araigned  for  poor  person 47 

to  prosecute  for  poor  person  without  compensation 47 

entitled  to  costs  m  favor  of  poor  person SV3 

order  of  arrest  against,  in  action  for  money  misapplied 56 

Attorney-General. 

may  issue  summons  for  penalty '."/. 29 

B. 

Ball. 

fictitious,  a  contempt 8 

order  of  arrest  to  specify 68 

before  return  on  order  of  arrest 62 

examination  of,  before  return  of  order  of  arrest ili 

defendant  arrested  to  have  reasonable  opportunity  to  procure.  .  63 

after  return  of  order  of  arrest A  . .  • 64 

Rank  Note*. 

may  be  attached   77 

Bankrnptey. 

costs  when  defendant  interposes  plea  of 3S1 

Bastardy. 

jurisdiction  of  action  on  bond 1 

pleadings 178 

costs 339 

Battery. 

actions  for,  excepted  from  jurisdiction 1 


Bill  of  Particulars. 

when  to  be  ordered 149 

Bills  and  Notes. 

See,  also,  "  Nbgotiablb  iNsntrMBNTS.** 

joinder  of  parties  to • •••        42 

right  to  counterclaim  demands  against  transferor 152 

Board  off  Justices. 

See  "JusTicis." 

! 

Bonds.  I 

jurisdiction   of  action  on • ••••  -1 

on  surety  bonds -••  1 

successive  actions  for  separate  installments 1 

may  be  attached   Tt 

fictitious  surety  a  contempt 9 

of  marshal    • 294 


off  Promise.^ 

excepted  from  jurisdiction •••••••• •••.••••••..•••         1 

O. 
Calendar, 

power  to  make  rules  for  reserved  calendar. 12 

Chattels. 

jurisdiction  of   action  to  foreclose  lien 1 

actions  to  foreclose  Hen  on,  sec  "  Lien." 

City  off  New  York. 

jurisdiction  of  actions  against 1 

of  action  for  penalty  under  charter 1 

in  what  district  action  by  or  against  to  be  brought 25 

corporation  counsel  may  be  si'rmoned,  etc 29 

order  of  arrest  in  action  for  tine  or  penalty  under  ordinances. 
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Clerk. 

defined 860 

duties  o£ 282 

office  kours   282 

misbehavior  punishable  as  civil  contempt 8 

form  of  docket   <« .  284 

entries  on   docket 285 

index  to  docket   286 

to  deliver  docket*  etc.»  to  successor 287 

successor  mav  issue  execution  on  unsatisfied  docket 288 

to  collect  and  account  for  fees 283 

amount  of  fees  payable  to 347 

no  fees  in  action  by  employe  for  services,  except,  etc. 44 

Code  of  Civil  Procedare. 

when  applicable • 20 

provbions  not  applicable. '• • 860 

CommlMilon. 

to  take  testimony,  see  "  DsrouTlON." 

Complaint. 

S^je  **  Plzadinos.*' 

Compromlae* 

offer  of  judgment  by  defendant • • 148 

acceptance  of  offer  of  judgment 148 

Committee  of  Per«on  and  Property. 

service  of  summons  on ••••.. 31 

Conditional  Sale. 

forclosure  of  contract  of 139 

judgment;  order  of  arrest;  body  execution... 140 

nnaf  judgment   141 

Condltlonv. 

pleading  conditions  precedent • 160 

Confeaalon. 

jurisdiction  to  render  judgment,  etc.,  by. t 

Consent* 

jurisdiction  to  vacate,  amend,  etc.,  judgment  by 1 

Conatrnctlon. 

rule  of 362 

saving  clause   361 

when  act  to  take  effect 866 

Contempt. 

criminal  defined 4 

punishment  for  criminal 5 

m  view  of  court  punished  summarily 6 

notice  of  accusation  when  not  in  view  of  court 6 

punishment  for,  does  not  bar  indictment 7 

when  punishable  civilly 8 

in  view  of  court,  punished  summarily 8-a 

in  other  causes,  action  to  show  cause. 8-b 

return  of  order,  fine  or  imprisonment 8-c 

warrant   of   commitment 8'C,  8-c 

payment  of  fine  bar  to  action 8-d 

omission  to  perform  duty  in  power  of  offender 8-c 

discharge   from   imprisonment 8-f 

misconduct  when   punishable 8-g 

by   delinquent   witness 200 

failure  ot  marshal  to  pay  money  collected 307 

Contract. 

iurisdiction  of  action  for  damages  for  breach 1 

joinder  of  causes  of ^  action  on 146 

counterclaims  in   actions  on 151,  152 

attachment  in  action  for  breach 73 

ConTemlon. 

order  of  arrest  in  action  for 50 

attachment   in   action   for •  73 

Coroner. 

misbehavior  punishable  as  civil  contempt 8 
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1862.  Construction. 

The  provisions  of  this  act,  so  far  as  they  are  substantially  the 
same  as  those  of  laws  existing  prior  to  September  first,  nineteen 
hundred  and  two,  shall  be  construed  as  a  continuation  of  such 
laws,  modified  or  amended,  according  to  the  language  employed 
in  this  act,  and  not  as  a  new  enactment;  a  reference  in  laws  not 
repealed,  to  provisions  of  law  incorporated  into  this  act  and 
repealed,  shall  be  construed  as  applying  to  the  provisions  so 
incorporated.  Where,  in  the  charter,  as  amended  in  nineteen 
hundred  and  one,  the  term  "  hereinafter  prescribed  '*  or  words 
e<]uiyalent  thereto  are  used  in  sections  relating  to  the  municipal 
court,  which  are  unrepealed,  the  reference  shall  be  deemed  to 
extend  to  this  act. 

f  808.  fleetiona  of  the  oode  not  applienble* 

The  provisions  of  sections  thirty-two  hundred  and  seven  to 
thirty-two  hundred  and  fourteen,  inclusive,  of  the  coc'e  of  civil 
procedure,  do  not  apply  to  actions  or  proceedings  in  this  court, 
except  as  specially  provided  in  this  act. 

9  3CI4.  Lairva   repealed. 

The  laws  or  parts  thereof,  specified  in  the  schedule  hereto 
annexed  and  all  acts  amendatory  thereof  or  supplemental  thereto, 
in  force  when  this  act  takes  effect,  are  hereby  appealed. 

9  86S.  Act  may  be  cited. 

This  act  may  be  cited  as  the  municipal  court  act  of  the  city  of 

New  York. 

S  366.  When  to  take  elfe«t« 

This  act  shall  take  effect  on  the  first  day  of  September,  nineteen 
hundred  and  two. 

SCHEDULE  OF  LAWS  REPEALED. 

Of,  "The  Greater  New. York  charter,  as  enacted  in  1897  and 
amended  in  1901,"  the  following  sections: 

Laws  of  Chapter.  Section.  Snbjcct  mutter. 

1001 466 1364 Jurisdiction  of  mnDlcipal  court. 

IIM)! 466 1365 , .  Jurisdiction  limited. 

1001 466 1366 Removal  of  cauie«. 

1901 466 1367 Appeala. 

19til 466 1368 Proeeaa. 

1901 466 1309. .......  Prooodure. 

1901 466 1370 Actions  la  what  district  brongllt. 

1901 466 1371 Where  court  held. 

1901 466 1372 Seals,  etc. 

1901 466 1374 Board  of  Jnstlcep. 

1901 466 1375 Board  to  maJte  rules. 

1901 466 1376 Concurronce  of  majority  of  board. 

1901 <66 1377 Rules  of  supreme  court  applicable. 

1901 466 1370 Justlee  to  admlnlstor  oaths,  etc. 

1901 466 13fi0 Access  to  court  house. 

1901 466 1384 Rnmmons  and  coflts  Is  actloD  by  City. 

1001 466 1428 Powers,  duties  and  foes  of  VUinhsls. 

1901 466 1429 RemoTal  of  marshals* 


MUNICIPAL  COmaT  ACT. 

Of  "  The  New  York  city  consolidation  act,  of  eighteen  hundrci^ 
and  eighty-two/'  as  amended  to  nineteen  hundred  and  two,  thii 
following  sections: 

Section.  Subject  matter. 

1284 JurlBdictloo. 

1286 Jurisdiction  in  general. 

1286 No  jurisdiction  In  certain  cases. 

1287 Removal  of  actions  to  common  pleas. 

1288 Former  Jurisdiction  except  as  modifled  by  eode  contained. 

1289 Actions  in  what  district  brought. 

1290 Action  hy  mayor,  etc. 

1291 Court  where  and  when  held. 

1292 Ck)nrt,  by  whom  held,  ete. 

1293 Seals. 

1294 Parties,  appearance  of. 

1295 Guardian  ad  litem  for  Infant. 

1290 Action;  bow  to  be  commeneed 

1297 Sunmons;  requisites. 

1208 Return. 

1290 Non-resident  plaintiff. 

1300 Summons;  mode  of  serrlce. 

1301 Who  may  serve  summons. 

1302 Warrants  of  attachment  to  be  served  by  manhsL 

130.'{ Process  not  to  be  served  ont  of  city. 

1304 Arrest;   in  what  cases  to  be  granted. 

1305 Affidavit  and  undertaking,  on. 

1306 Arrests  to  enforce  game  laws. 

1307 Order  of  arrest;  what  to  direct. 

1308 Papers  delivered  to  arrested  person;  proceeding. 

1309 Proceedings  when  Jtistico  a  witness. 

1310 Plaintiff  to  \to  notified  of  arrest. 

1311 Bail  or  deposit  before  return. 

1312 Bail  may  be  examined. 

1313 Bail  or  deposit  after  return. 

1314 When  and  how  defendant  to  remain  in  custody 

1315 Duty  of  marshal  In  arrest  proceedings. 

1316 Attachment;  when  may  be  granted. 

1317 What  to  be  shown  to  procure  attachment. 

1318 Contents  of  warrant. 

1319 Undertaking. 

1320 How  warrant  to  be  executed. 

1321 ........  Service  of  summons  and  warrant. 

1322 Undertaking,  by  defendant,  In. 

1323 Third  person  claim;   bond,   etc. 

1324 Judgment  upon  bond. 

1325 Action  on  undsrtaking  when  warrant  ▼acated. 

1326 Return  by  marshal  attaching. 

1327 Application  to  vacate  or  modify. 

1328 Effect  of  vacating  warrant. 

1328 Judgment  where  property  attached. 

1330 Foreclosure  of  lien  on  chattel. 

1331 Replevin ;  when  action  can  be  brought. 

1.332 Affidavit  and  undertaking. 

1333 Requisition  by  Just  ice. 

1334 How  requisition  executed. 

1335 Return  to   requisition. 

1336 Defendant   when  to  except  to  sureties;  proceedings  thereon. 

1337 Defendant  may  reclaim  chattel. 

13.38 Justification  of  sureties. 

1330 When  and  to  whom  marshal  to  deliver  chattel. 

1340 Penalty  for  wrong  delivery  by  marshal. 

1341 Claim  of  title  by  third  person. 

1342 Defendant  may  demand  Judgment  for  return,  etc. 

1343 Actions  on  undertaking. 

1344 Proceedings  where  Huromons  not   personally  served* 

1345 When  action  not   affected  by  failure  to  replevy. 

1346 Pleading;  takes  place  on  return  of  summons;  verified  #WBiplalnt. 

1847 Certain  section  of  the  code  applicable. 
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Section.  Babject  matter. 

1348 Pleadings  In  action  on  bastardy  bond*. 

1343 Answer  of  title. 

1350 Idem;  defendant  to  dellTer  undertaking. 

13M Idem;  new  action  to  be  brought  In  supreme  coorL 

13&2 Old  action  thereupon  discontinued. 

1S53 Penalty  for  failure  to  deliver  undertaking. 

1364 Title  appearing  for  plaintiff's  showing. 

1350 Title;  same  cause  of  action  and  defense  in  new  action. 

1353 Answer  of  title  one  or  more  of  several  defenses;  proceedlngi. 

1357 Summary  proceedings. 

1358 Summary  proceedings;  return  of  precept. 

1350 Summary  proceedings;  answer  may  be  filed. 

1300 Summary  proceedings  may   be  transferred,  etc 

13Q1 Exhibition  of  accounts,  etc. 

1362 Adjournments  time,   etc. ;   effect   upon  arrest. 

1363 Undertaking  by  arrested  defendant  on  adjoorxunent. 

1364 Adjournment  cither  party;   nndertakihg. 

1365 Conditions  may  be  imposed  for  adjournment. 

1360 Dismissal  of  action  for  plaintiff's  failure  to  appear. 

1367 Defaults;   Judgments  may  be  opened,   vacated,  modllled.   etc 

1368 Ck>mmi8sions  to  take  testimony;  code  provisloiis  applicable. 

1360 Testimony  de  bene  esse. 

1370 Subpoenas. 

1371 Trial  Jurors,  list  of,  etc. 

1372 Trial  by  Jury;  drawing,'  etc. 

1373 Jury  may  be  sammoned;  fee. 

1374 How  summoned. 

1376 Talesmen. 

1370 Ballots  of  jurors  summoned,  bat  not  drawi 

1377 Party  demanding,  to  deposit  trial  fee. 

1378 AdJournmonta  after  return  of  Jury. 

1370 Jurors  quallfloations  tried  sammaxUy. 

1380 Verdict;   requisites. 

1381 Swearing  the  Jury. 

1382 Non-suit;  when  authorised. 

1383 Judgment  for  plaintiff  on  default. 

1384 Issues  fact  and  law;  Judgment  when  rendered. 

1385 Judgment,  when  sum  due  exceeds  Jarlsdlctlonal 

1380 Judgment  when  defendant  liable  to  arrest. 

1387 Actions  may  be  continued  before  another  Joatice. 

1388 Powers  of  Justice  while  trying  action. 

1380 Justice  limited  to  civil  jurisdiction. 

1300 Death  or  removal  not  to  impair  proceedlngi. 

1391 Justice  may  administer  oaths,  etc. 

1392 Transcripts  of  Judgments  and  docketing. 

1303 Execution  against  the  person. 

1394 Replevin;  judgment  In,  etc;  transcclpt. 

1305 Action  against  Joint  debtors.  ^ 

1300 Defendants  not  summoned  to  be  designated. 

1307 Docketing  Judgment  in  another  coontj. 

1308 Judgment  against  marshal. 

1300 Execution ;   requisites. 

1400 Against  Joint  debtors. 

1401 Execution ;  arrest. 

1402 Renewal  of  execution. 

1403 Sections  of  code  applicable;  execvti<Mi. 

1404 Enforcement  of  game  laws. 

1405 Elxecutlon  in  favor  of  working  woman. 

1400 ArrcRt  and  sale  of  property  limited. 

1407 Marshal  when  liable  to  execution;  creditor. 

1408 Return  of  execution:  satisfaction  of  judgment. 

1400 Clerk's  docket;  what  to  contain. 

1410 Entries  in;  how  made. 

141 1 Clerk  to  keep  Index. 

1412 Clerk  must  deliver  books,  papers,  etc.,  to  ■ncccwor. 

1413 SuecesBor  may  issue  execution,   etc. 

1414 Certified  copies,  papers,  etc..  prima  facte  erldenee. 

1*15 Sections  of  code  spplicahle.  etc.;  contempt. 

1410 Fees;  when  plaintiff's  demand  lest  than  fifty  dollam. 
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Section.  Snbject  matter. 

1417 Fees;  demand  orer  flftj  doUan. 

1418 Pees  In  sammary  proceedings. 

1419 Fees  of  marshals. 

1420 CosU. 

1421 Ck>6ts  after  discontinuance  In  answer  of  title. 

1422 Costs  la  action  on  bastardy  bonds,  etc. 

1423 Costs  In  action  to  enforce  game  laws. 

1424 Costs  In  action  by  working  woman. 

142n Costs  on  order  to  prosecute  marshal's  bond. 

1426 Supreme  court  rules  made  applicable. 

1428 Duties  of  clerks. 

1420 Clerks  to  account  ^or  and  pay  OTer  fees. 

1436 Stationery,  furniture,  etc.,  furnished  by  corporatioa. 

1437 Delhiltions. 

1438 Appeals. 

1438 Stenographer's  fees  for  minutes,  etc. 

1440 Transcript  of  process,  etc. ;  effect. 

1700 Bond  to  be  executed  by  marshals. 

1701 Prosecution  of  such  bond. 

1702 In  what  court  prosecuted. 

1703 Judgments  against  marshals;  transcripts;  executions. 

1704........  Entry  of  Judgment  against,  to  be  noted  on  bond. 

1706 Amount  collected  credited  on  bond. 

1706 Suspension  by  common  pleas  for  misconduct. 

1707 Clerk  of  court  to  report  cancelled  bonds,  etc. 

1708 Appointment  walred  for  failure  to  file  bond. 

1700 Process  to  'be  served  by  marshaL 

1710 Fees  of. 

1711 Certain  laws  to  sheriffs  made  applicable. 

OP   "THE  CODE  OF   CIVIL   PROCEDURE,'^   THE   FOL 

LOWING: 

Section.  Subject  matter. 

3116 Justice  sixth  district  Brooklyn,  to  be  attorney. 

3117 Justices'  jurisdiction  in  Brooklyn  extended. 

3118 Justices'  salaries,  fees,  etc. 

8110 Clerk;  how  appointed;  salary,  bond,  etc. 

3120 Duties  of  clerk. 

3126 When  plaintiff  may  serve  complaint  with  sommoos*  ctt. 

3127........  Jury   trial;  when  and  how  demanded. 

3128 Setting  aside  default,  etc. 

3120 CkMts  upon  recovery  of  one  hundred  dollars. 

8130 Costs  whon  defendant  recovers  judgment. 

8131 Costs  in  action  by  working  woman. 

3132 Costs  upon  adjournment. 

3215 Jurisdiction  civil  action  New  York  city  (old)  exclnsiTelf. 

3216 Removal  of  certain  actions  to  city  court. 

3217 Whon  order  of  arrent  may  be  granted. 

3210 Requisites  of  certain  undertakings. 

3220 Docketing  Judgments:  exoci^tion,  etc. 

3221 Enforcement  of  certain  judgments  of  woAlag 

8222 Costs  In  action  by  working  woman. 
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OF  NEW  YOBS. 

[Beterenoes  are  to  sections.] 


A. 
Abandonmeiftt. 

jurisdtct\on  of  action  on  bond 1 

pleading    178 

costs    339 

Abacondlns  Debtors. 

order  of  arrest  against 56 

warrant  of  attachment  against • .'....  74 

Absentees. 

order  of  arrest  against R6 

warrant  of  attachment  against 74 

Aclcno'v^ledsment. 

justice  may  take ..».....••.• 10 

Aceovnts. 

order   for  exhibition   of    160 

Atttion. 

in  what  district  to  be   brought 2ri 

transfer  of  pendincr  action  to  another  district 25 

begun  by  service  of  summons  or  voluntary  appearance 2t 

deemed  commenced  when  summons  delivered  for  service 30 

transfer  of  action  to  proper  district 25 

joinder  of  causes,  see  "  Plkading.*' 

in  replevin    ^ 1?1 

by  marshal  in  aid  of  attachment 81 

on  judgment  against  joint  debtors  not  served 268 

Adjonvninent. 

when  trial  may  be  adjourned 108 

application  for,  by  arrested  defendant 67 

undertaking  on  adiournment  for  longer  than  eight  days 194 

imposition  of  conditions 196 

when  commission  to  take  testimony  granted 206 

of  examination  on  order  to  take  testimony  conditionally 222 

of  trial  after  return  of  jury 2SS 

costs  on 888 

Admlnletratore. 

See  "  Executors  and  Administratobs.*' 

Aflldavlt. 

justice  may  take ••••••«•••••         j 10 

of  service  of  summons  ,, , 86 

on  granting  order  of  arrest , 57 

by  plaintiff  in  replevin    Ji 98^  97 

by  agent,  etc.,  for  replevin  or  return *  joq 

Affetat. 

order  of  arrest  in  action  for  money  misapplied B8 

affidavit  by,  for  replevin  or  return ,, ••.••',  100 

66  1S17 


r 


INDEX  TO  MUNICIPAL  COURT  ACT. 

Airreed  Case. 

See    "  Submission  of  Contxovbbsy/' 


of  pleadings,  when  allowed 166 

when    demurrer   sustained 145 

of  petition  or   answer  an  dispossess  proceedings 1 

costs  on 834 

Ansvrer. 

See  "  Pleadings."    • 
Appeal. 

when  appeal   may  be  taken 310 

from  orders  on  motions 257 

in   dispossess   proceedings    v 1 

where  plaintiff  or  defendant   poor   person 52 

to  what  court  appeal   may  be   taken . . . ., 310 

how  taken  in  second  department.... 310 

payment  of  costs  to  clerk Mil 

time  to  appeal   311 

scrfice  of  notice  on  clerk 311 

service  of  notice  on  respondent 312 

omission  to  serve  clerk  or  respondent 313 

when  amendment  of  notice  allowed 313 

tindertaking  to  stay  execution    314 

exception  to  sureties  on  undertaking 315 

iustification  of  sureties ?I15 

how  proceedings  stayed , JJ16 

return  by  clerk  to  appellate  court 317 

settlement  of  case  on  appeal 318 

when  justice  dead,  etc »....  319 

procedure  when  adverse  party  has  died 320 

when  party  dies  pending  appeal 3*>l 

order  of  substitution  22? 

hearing    325 

on  what  papers  heard 326 

judgment    on    810.  326 

dismissal    325 

reversal  on  stipulation , .....]  325 

restittxtion  on  reversal , 323 

setting  off  costs  and  recovery , 324 

clerk  of  appellate  court  to  return  papers,  etc 327 

to  whom  costs  awarded J||*( 

amount  of  costs  on •..•.•••••.. \\,[  $46 

Appearance. 

action  may  be  begun  by 2C 

in   person  or  by  attorney 40 

by  marshal   prohibited    293 

special   appearance   on   question    not   involving   merits 145 

proof   of   plaintitT's   case   on   default 147 

Appellate  Terin«-Seeoiiil   Department. 

designation  o£  justices   for ,  310 

appointment   of   clerk,   deputy  clerk  and   attendants. ..........  310 

salaries   of    clerks    and    attendants 310 

Am'eiif. 

I'uns^irtion  to  iR<5ne  «»r  vacate  order  of 1 

in  what  cases  order  granted ...,, [  96 

when  granted  in  action^  to  foreclose  lien  on  chattel 140 

not  granted  on  submission  of  controversy 2M3 

affidavit  and  undertaking  on  panting  order \  57 

requisites  of  order !!!!!  56 

summons  to  be  returnable  immediately 5g 

order    to    snecify   bail    !!!!*     56 

order  to  be  executed   by  marshal , *.*.*.*  *6S  3Q2 

papers  to  be  delivered  to  arrested  person ,, *.'.*, 

proceedings  upon  arrest , !!!!" 

detention  of  prisoner  until  court  is  in  session !!!!! 

proceedings  when  justice  is  a  witness --.-V/.V.'.l 
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defined    ^ MO 

not  to  met  aa  attorney   999 

liability  for  neglect  to  levy  or  return  execution 276 

misbehavior  punishable  as   civil  contempt    8 

may  serve  summons 86 

process  to  be  served  by  marshal   302 

to  serve  order  of  arrest,  etc 8K 

to  collect  debts,  etc.,  attached 81 

may  serve  process  within  city  limits   308 

laws  relating  to  taking  and  restitution  of  property  by  sheriffs 

applicable   804 

to  keep  entry-book  306 

to  indorse  process 305 

removal  and  suspension 306 

hearing  before  secretary  to  mayor 306 

fees  of    354 

costs  on  order  to  prosecute  bond ^6 

bond  to  be  executed  by   294 

form  and  sufficiency  of  bond 294 

jurisdiction  of  actions  on  bond ^1 

prosecution   of  bond    ^o 

in  what  court  bond  may  be  prosecuted «96 

rendition  of  judgment  against ^0 

docketing  of  transcript  of  iudgment  against 270 

judgments  against;  transcript;  execution   ^7 

entry  of  judgnnent  to  be  indorsed  on  bond   ^8 

amount  collected  on  judgment  to  be  credited  on  bond ^9 

city  clerk  to  report  canceled  bonds  to  mayor 300 

renewal   of  bond    300 

appointment  waived  by.  failure  to  file  bond 301 

payment  of  money  collected  by 307 

contempt  for  failure  to  pay  money  collected 307 

Master  and  Servant. 

free  summons  in  action  for  services 44 

execution  under  judgment  for  wages 274 

costs  in  action  by  working  woman  for  wages 340 

no  fees  to  be  exacted  in  action  for  wages 348 

Mayor. 

removal  and  suspension  of  marshal '.....  800 

Mechanlcn'  Liens. 

jurisdiction  of  action  to  enforce 1 

when  waived  by  corporation 177 

ty. 

may  be  attached 77 

If. 


when  misnomer  waived  by  corporation 177 

NeirHirence. 

as  ground  of  attachment 73 

pleading  matter  in  mitigation  of  damages 174 

Negotiable  Instrnments. 

joinder   of   parties   to 42 

may  be  attached 77 

rigot  to  counterclaim  demands  against  transferor 152 

New  Trial. 

jurisdiction  to  grant 1 

motion  for,  in  dispossess  proceedings 1 

motion  to  set  aside  verdict,  etc 254 

for  fraud  or  new}y>discovered  evidence 255 

court  may  impose  conditions 256 

isati 
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Attorney  —  Contliiued. 

mpp«arance    by 40 

when  to  be  assigned  for  poor  person 47 

to  prosecute  for  poor  person  without  compensation 47 

entitled  to  costs  in  favor  of  i>oor  person .^ SS 

order  of  arrest  against,  in  action  for  money  misapplied 56 

AttorneF-Oeneral. 

may  issue  summons  for  penalty ','V'. 


Ball. 

fictitious,  a  contempt 8 

order  of  arrest  to  specify &8 

before  return  on  order  of  arrest 62 

examination  of,  before  return  of  order  of  arrest iSi 

defendant  arrested  to  have  reasonable  opportunity  to  procure. .  63 

after  return  of  order  of  arrest A 64 

Bank  Notes. 

may  be  attached   77 

BanlcmpteF. 

costs  when  defendant  interposes  plea  of 3S1 

Bastardy* 

jurisdiction  of  action  on  bond 1 

pleadings 178 

costs  330 

Battery. 

actions  for,  excepted  from  funsdictkm 1 

Bill  of  Partlcnlars. 

when  to  be  ordered .•••••••••     14S 

Bills  and  Notes. 

See,  also,  "  Negotiabls  iNSTauMiNTS." 

joinder  of  parties  to   •••.••••.•       42 

right  to  counterclaim  demands  against  transferor • 152 

Board  off  Justices. 

Sec  "JusTiCBS." 

Bonds. 

jurisdiction  of  action  on •••. ...••.•••••  -1 

on  surety  bonds    1 

successive  actions  for  separate  installments 1 

may  be  attached 77 

fictitious  surety  a  contempt 8 

of  marshal 294 

Breaok  off  Promise.^ 

excepted  from  jurisdiction  ......••..•..•••••••••••••••••••••     '    * 

O. 
Calendar. 

power  to  make  rules  for  reserved  calendar 12 

Chattels. 

jurisdiction  of  action  to  foreclose  lien • 1 

actions  to  foreclose  lien  on,  see  *'  Lien." 

City  off  New  York. 

jurisdiction  of  actions  against 1 

of  action  for  penalty  under  charter 1 

in  what  district  action  by  or  against  to  be  brought 25 

corporation  counsel  may  be  sr^'.moned,  etc 

order  of  arrest  in  action  for  hn(?  or  penalty  under  ordinances. 
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Clerk. 

defined 860 

duties  of   282 

office  hours 282 

misbehavior  punishable  as  civil  contempt. 8 

form  of  docket  <« .  284 

entries  on   docket 285 

index  to  docket   286 

to  deliver  docket i  etc.,  to  successor 287 

successor  may  issue  execution  on  unsatisfied  docket 288 

to  collect  and  account  for  fees 283 

amount  9f  fees  payable  to 347 

no  fees  in  action  by  employe  for  services,  except,  etc 44 

Code  of  Civil  Procedure. 

when  applicable  . •••... 20 

provisions  not  applicable '. .  • 360 

Commifluilon. 

to  take  testimony,  see  "  Dbfosition.** 

Complaint. 

S^c  '*  Pleadings.*' 

Compromise. 

offer  of  judgment  by  defendant •....• 148 

acceptance  of  offer  of  judgment 148 

Committee  of  Peraon  and  Property. 

service  of  summons  on • 31 

Conditional  Sale. 

f orclosure  of  contract  of 139 

judgment;  order  of  arrest;  body  execution... 140 

final  judgment 141 

Conditions. 

pleading  conditions  precedent ....••.. 169 

Confession, 

jurisdiction  to  render  judgment,  etc.,  by J 

Consent, 

jurisdiction  to  vacate,  amend,  etc.,  judgment  by 1 

Constmetlon. 

rule  of 362 

saving  clause 361 

when  act  to  take  effect 366 

Contempt. 

criminal  defined 4 

punishment  for  criminal 5 

in  view  of  court  punished  summarily •  6 

notice  of  accusation  when  not  in  view  of  court 6 

punishment  for,  does  not  bar  indictment 7 

when  punishable  civilljr. 8 

in  view  of  court,  punished  summarily 8-a 

in  other  causes,  action  to  show  cause 8-b 

return  of  order,  fine  or  imprisonment 8-c 

warrant   of   commitment S-c,  8-e 

payment  of  fine  bar  to  action 8-d 

omission  to  perform  duty  in  power  of  offender 8-e 

discharge   from   imprisonment 8-f 

misconduct   when   punishable 8-g 

by   delinquent   witness 200 

failure  ot  marshal  to  pay  money  collected 307 

Contract. 

jurisdiction  of  action   for  damages  for  breach 1 

joinder  of  causes  of ^  action  on 146 

counterclaims  in   actions  on 151,  152 

attachment  in  action  for  breach 73 

Conversion. 

order  of  arrest  in  action  for 56 

attachment   in   action   for 73 

Coroner. 

misbehavior  punishable  as  civil  contempt 8 

1621 


INDEX  TO  MUNICIPAL  COUKT  ACT. 

Corporation. 

defined..   860 

included   in  term   *'  person  " 360 

jurisdiction  of  actions  against 1 

'in  what  district  to  be  sued 25 

service  of  summons  on.... 31 

veriiication  of  pleadings  by 164 

allegation  of  corporate  existence • 175 

when  proof  of  corp;>rate  existence  unnecessary 176 

when   misnomer   waived    by 177 

stock  may  be  levied  on  under  attachment 77 

order  of  arrest  against  officer  for  funds  misapplied 56 

Costs. 

liability  of  guardian  ad  litem  for 41 

in  favor  of  person  suing  or  defending  as  poor  person 53 

on  order  to  prosecute  marshal's  bond. 355 

to    prevailing    party 330 

when  neither  party  to  recover 331 

sums  allowed 332 

when  defendant  entitled  to  increased  costs f. . . .  333 

on  demurrer 334 

on  amendment   of  pleading 33i) 

on  adjournment 336 

after  discontinuance  on  answer  of  title 337 

vrkere  title  to  real  property  appears  from  plaintiff's  showing..  338 

in  action  on  bastardy,  etc.,  bonds 339 

in  action  by  working  woman  for  wages 340 

amount  of,  on  appeal 346 

taxation  of   34 1 

review  of  taxation 342 

duty  of  clerk  on  taxation 343 

affidavit    respecting    disbursements 344 

to  be  paid  to  clerk  on  appeal  ••>••; 311 

excluded    in    determining   jurisdiction , •  1 

in  action  by  state  or  city  for  penalty 29 

Counterclaim. 

See  "  Pleadings." 

when  to  be  pleaded «.• •...•  151 

Courts. 

by  whom  held • •••••• ....••..  13 

rotation   of  justices 13 

where   held 17 

sinking  fund  commissioners  to  provide  place  f«.r  holding IT 

when  to  be  held 17 

each  district  to  have  seal 18 

access  to  courthouse •«.,  19 

city  authorities  to  furnish  supplies  and  pay  salaries,  etc......  19 

Criminal   ConTersatlon* 

actions  for,  excepted  from  jurisdiction .•••■  1 

Criminals. 

order  for  examination  of  person  under  sentence. .••.•••.•••..  223 

D. 
Damaires. 

jurisdiction  of  action  for  breach  of  contract 1 

for  personal  injuries,  etc .•••••••.•••  1 

for  deceit  or   fraud •  1 

pleading  matter  in   mitigation   of 174 

ascertaining  on   default  of  defendant  in  replevin 122 

against  delinquent  witness 200 

Deoeit. 

jurisdiction  of  action  for  damages •.•••••.•  1 

Decision. 

requisites  of.  in  replevin 120 

in  replevin  for  part  of  several  chattels... ••.•••• 121 
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a 

Default. 

jurisdiction  to  open , ,  % 

dismisaal  of  action  for 248 

proof  of  plaintiff's  case  on 147 

power  of  court  to  open 253 

conditions  on  opening 256 

when  defendant  allowed  to  defend  after  substituted  service  of 

summons   35 

costs  on  dismissal  for  default  of  both  parties 831 

DeflmlttoAS* 

attorney    $00 

clerk  .0 360 

corporation 360 

district , 860 

marshal    • 360 

oath    860 

person    360 

signature  360 

subscription 360 

Depoaltlonn. 

justices  may  take  ••••••.• 10 

when  to  be  r«ad  in  evidence .•.•••••• 296 

effect    of    226 

recovery  of  expense  of  taking 830 

I.  On  commission  to  takc  tsstimomt. 

when  commission  may  issue  • 205 

commission  on  consent 206 

on  oral  questions 206 

how  commission   granted 207 

adjournment  where  commission  granted   208 

execution  and  return  of  commission   .  < 209 

certificate   of   execution 210 

certificate  a  sufficient  return  211 

suppression  of • 212 

may  be  read  in  evidence • 213 

objections  to  testimony 218 

power  of   commissioner    214 

receipt  of  deposition  by  clerk 215 

to  be  filed  on  return   • 215 

inspection  of,  by  parties   •  215 

II.    To    TAint    TESTIMONY    CONDITIONALLT. 

when   ordered .•••••• • 216 

affidavit  on  application   217 

order  by  consent • 218 

order   for  examination    • 219 

witness*   fees  to  be  paid ..• ^w 

compelling  attendance  of  witness   ......I ^0 

adjournment   of   examination ^^ 

service  of  order ••.••.............  221 

III.  Of  prisoners. 

order  for  examination • ^3 

rules  for  examination    ^. •••  ^^ 

manner  of  taking  and  returning  deposition   ^4 

refusal  of  person  examined  to  answer  224 

Vfleconttnnanee. 

voluntary  by  plaintiff ••••••••••• 

"^^en&leaal. 

when    nonsuit   authorized    ^Jj 

on    merits    ,  V     ,      •,• " '  *  J'     •    " ; 2Jo 

power  of  court  to  open  default  after  dismissal 253 
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DI«pOBaeB«  Proceedings. 

jurigdiction  of • ••... 

to  make  final  order  upon  confession  or  conient 

who  may  serve  precept 

amendment  of  petition  or  answer «... 

may  be  tried  with  or  without  jury 

directing  or  setting  aside  verdict 

motion  for  new  trial  

appeal 

final  order  awarding  costs  may  be  docketed 306 

fees  in • '• 


District. 

dcfinc<l • 3f{0 

in   what  district  action  may  be  brought 25 

traT'-vfcr  of  pending  action  to  another  district 25 

District   Courts. 

jurisdiction  transferred  to  municipal  courts   1 

Docket. 

what   to  contain    284 

entries  on,   where  defendant   liable  to  arrest 251 

how    entries  made    285 

entries,  or  transcript,  admissible  as  evidence. .'. 285 

index    286 

to  be  delivered  to  successor  of  clerk 287 

Docaments. 

order  for  exhibition  of • 166 


Bslement. 

order  of  arrest  in  action  for » 66 

Kinployees. 

costs  in  action  by  working  woman  for  wages 340 

no   fees  to  be   exacted  in  action   for  wages 348 

execution  under  judgment  for  wages S74 

ESavlty. 

no  equity  jurisdiction   ••.....         2 

Bscape. 

jurisdiction  of  action  for  damages  for 1 

Bvldence. 

See,  also.  "  Witness." 

commission  to  take  testimony,  see    "  DiPOSiTtOH." 

objections  to  testimony  taken  on  commission.. ..•.. •...•  213 

order  for  exhibition  of  writing  or  account 165 

when  proof  of  cornorate  existence  unnecessary 176 

failure  of  proof  distinguished  from  variance. .^ 173 

tranRcript  of  proceedings,  etc..  presumptive  evidence 15 

entnV««  or   transcript  of   docket "  admissible 285 

certifiod  copies  of  papers  admissible   28B 

marslnl's  returr.  on  execution  in  replevin  presunpttve  evidenee 

against  sureties   •••..• 127 

BSxectitlon. 

T.  Gener.^lly. 

how   issued    •. 30f^ 

when  transcript  filed  with  county  clerk 200 

successor  of  clerk  may  issue,  on  unsatisfied  docket 2SS 

on  final"  order  in  dispossess  proceedings  awarding  costs 366 

on   iudgment  airainst   marshal 2P7 

requisites    nf 271 

renewal  of    ..••... 27S 
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Bxeoutlon  —  Continued. 

I.  GsNESALLY  —  Continued. 

no  exemption  under  judgment  for  wages •••••••  9T4 

chattel  seized  under    cannot  be  replevied .»...••  96 

on  judgment  where  property  has  been  attached 91 

against  joint  debtors  when  all  not  summoned........  964,  965,  266 

jurisdiction  to  grant  or  vacate  stay 1 

stay  of,  not  to  exceed  five  days « 1 

sale  of  property  limited 275 

liability  of  marshal  for  failure  to  levy  or  return 276 

satisfaction  of  judgment 277 

return  of   •••.......• 277 

IX   Tn  replevin 

'  requisites  of,  on  judgment  for  delivery  of  chattel 118 

for  .damages  awarded  by  judgment 1J<J 

form  and  contents   J^J 

marshal's  power  to  take  chattel -' J^ 

marshal's  return  presumptive  evidence  against  sureties i^ 

III.  Against  person.  ^-^ 

arrest  under iSf 

limited    ^ 

Indorsement  on  summons  2 

when  different  causes  of  action  joined JJJ 

in  action  to  foreclose  lien  on  chattel   J^ 

not  to  issue  on  submission  of  controversy 243 

under  judgment  for  wages 274 

ESxeevtom  and   Adminliitrators. 

jurisdiction   of   actions   against    ^ 

counterclaim  in  actions  against   • *^ 

counterclaims  in  actions  by •...•.•..• loj 

may  sue  without  joining  beneficiary • *^ 

Exemption.  »,. 

none,  from  execution  on  judgment  for  wafet ^* 

F. 

False  Imprisonment.            ,    ,  .,  ^  « 

actions  for,  excepted  from  Junsdicaon • ♦  * 

"***■•                            *     .  949 

are  property  of  city • ^J 

clerk  to  collect  and  account  for • g^ 

amount  payable  to  clerk  .... • JJ' 

not  to  be  exacted  in  employee's  action ^ 

in   summary  proceedings    /•::"*^ 22S 

on  docket  of  judgment  in  county  clerk  s  office oow 

on  execution  of  warrant  of  attachment  against  delinquent  wit- 
ness      J2? 

of   jurors    ^ 

marshals' 3&4 

stenographers' • om 

of  witnesses gi 

mileage  of  witnesses  ..^.. ••* »2 

in  action  by  state  or  city  for  penalty 29 

Fidelity  Company. 

may  be  surety  in  replevin 108 

Flnen. 

jurisdiction  of  action  for 1 

in  what  district  action  to  be  brought 95 

order  of  arrest  in  action  for 66 

affidavit  and  undertaking  not  required  on  order  of  arret! 97 

Fire  Department. 

ia  what  district  action  for  penalties  to  be  brought • . .  •  96 
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Porecloaitre. 

of  lien  upon  chattel,  see  "  Lun." 

F'orelflrn  Corporations. 

See,  also,  "  Cokporations.*' 

jurisdiction   of   actions   af^ainst 1 

verification  of  pleadings  for   ..•••.......     164 

attachment  in  action  against 74 

Forfeiture* 

indorsement  upon  summons  in  action  for 9B 

Fraud. 

jurisdiction  of  action  for  damages 1 

jurisdiction  to  grant  new  trial  for  ....* ] 

new  trial  on  ground  of   ..» 255 

order  of  arrest  on  ground  of 66 

attachment   on   ground   of 73,  74 

Frandvlent  Conveyance. 

order  of  arrest  on  ground  of 56 

O. 
Onardioa. 

service  of  summons  for  infant  on   ......••• SI 

Guardian  ad   Litem. 

appointment  of ••....•..       41 

when  liable  for  costs   • ••• ••       41 

H. 
Health  Department. 

in  what  district  for  penalty  to  be  brought  ...o... 25 

Hlrlnir. 

foreclosure  of  contract  for  hiring  of  personal  property 131> 

Rnabond  and  "Wife. 

actions  for  loss  of  society,  excepted  from  jurisdiction... 1 

husband  not  necessary  party  in  action  by  or  against  wife 42 

pleading  in  action  on  abandonment  bond. •  17R 

costs  • 339 

I. 
fni^ompetent  Persona. 

service  of  summons  on    • .•••••• • 31 

Indictment. 

punishment  for  criminal  contempt  does  not  bar 7 

InfantH. 

service   of  summons  on 81 

appointment  of  guardian  ad  litem 41 

may  petition  for  leave  to  prosecute  as  poor  person 45 

Inapectlon. 

order  for  exhibition  of  writing  or  account 16w 

Interent. 

excluded  in  determining  jurisdiction 1 

Interpleader. 

when  allowed  by  order 187 

by  third  parly  in  action  for  replevin 115a 

J. 
Joinder. 

of  cau:«cs  of  action,  see  "  Pleading.**  ^  ^ 

of  parties,  see  "  Parties."  -  ' 
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Joint  Debtors. 

when  to  be  regarded  as  one  party •••••# •••••  48 

failure   to  join   persons  jointly   liable   ...^ 43 

judgment  when  all  not  served   • 204 

docketing 207 

execution 2(96,  206 

action  on  judgment  against  defendants  not  serred • 266 

Jads^ment. 

jurisdiction  to   render  by  confession 1 

to    render   upon    consent 1 

to  vacate  or   modify 1 

of  action   on , 1 

by  default 147 

offer  of,  by  defendant 148 

when   counterclaim  equals  demand   158 

when  demand  and  counterclaim  not  equal   •  153 

affirmative  relief  on  counterclaim   IM 

final,  for  plaintiff  in  action  to  foreclose  lien  on  chattel........  141 

in  reolevin 123 

in  replevin  for  part  of  several  chattels 121 

requisites  of,  in  replevin 120 

where  property  has  been  attached 91 

when  nonsuit  authorized 248 

oi  dismissal  on  merits 249 

when   sum  exceeds  jurisdiction 280 

when  court  may  direct  verdict   252 

where  defendant  liable  to  arrest 251 

decision  to  be  rendered  within  fourteen  days 230 

court  may  vacate  judgment  bv  default  .- 253 

motion  to  vacate  or  amend  judgment   254 

conditions   on    vacating 256 

how  pleaded 168 

docketing  in  office  of  county  clerk   261 

lien  on  real  property  after  docketing 266 

docketing  transcript  in  another  county 260 

against  joint  debtors  when  all  not  served 264 

how  docketed  against  joint  debtors  when  all  not  served 267 

when  satisfaction  presumed   262 

satisfaction  of,   on   return  of  execution   277 

when  nonpayment  punishable  as  contempt 8 

against  marshal ;  docketing  transcript   270 

filing  of  transcript  of,  against  marshal 297 

action  on,  against  joint  debtors  not  served   266 

warrant  of  attachment  in  action  on 73 

Jarladfctloii. 

generally • 1 

of  district  courts  transferred  to  municipal  courts 1 

of  justices  of  peace  transferred  to  municipal  courts 1 

in  what  district  action  to  be  brought  25 

transfer  of  action  to  jproper  district « 25 

how  affected  by  vacating  warrant  of  attachment 00 

of  action  to  recover  chattel 95 

counterclaim  for  amount  exceeding 157 

demurrer  to  complaint  for  lack  of    , 158 

answer  of  title  to  real  property 179-183 

title  to  real  property  appearing  on  plaintiff's  showing 18^ 

nonsuit  for  lack  of .^ 24^ 

party  may  remit  amount  exceeding  jurisdiction 250 

of  action  on  marshal's  bond .••. 296 

Jnry  and  Jurors. 

demand  for  trial  by.  in  dispossess  proceedings 1 

trial   fee   in   action   by  employee   for   services 44 

misconduct  of  jurors  punishable  as  civil  contempt .••  8 
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l*leailins  —  Continued. 
VI.  Answer  of  title  to  seal  pkopeitt. 

requisites  of •• 

undertaking  by  defendant  on  answer  of  title  to   real] 
new  action  to  be  brought  in  supreme  court ..... 

discontinuance  of  old  action ....d 

penalty  for  failure  of  defendant  to  deliver  und^rtaJn 
same  cause  of  action  and  defense  in  new  actioaa.  ..J 

to  one  of  several  defenses ^..  .  •-•« 

title  to  real  property  appearing  from  plaintiiPs    slxii 

Poor  Persona.  \ 

who  may  petition  for  leave  to  prosecute  as ^ 

contents   of   petition 

certificate  of  clerk  to  petitioner's  cause  of  action.  . .  «j 

petition  and  order  to  be  filed 

when  counsel  to  be  assigned . 

attorney  to  act  without  compensation 

annulling  leave  to  sue  as ......^^ 

when  defendant  may  defend  as 

order  permitting  defendant  to  defend  as 

anfiuUing  leave  to  defend  as  ./ 

appeal  where  plaintiff  or  defendant  poor  person.. 

costs  in    favor  of   petitioner    ......^l 

Proeeed  iBiTS* 

jurisdiction  to  grant  or  vacate  stay  of.... ••..••..• 

stay  of,  not  to  exceed  five  days 

Process. 

where  service  may  be  made   •••••••.•••• 

to  be  served  by  marshal •••.••.. 

may  be  served  within  city  limits •....•... 

Promlasory   Notes. 

may   be   attached ••••••••■ 

Proof. 

failure  of  proof  distinguished  from  Tariance 

R. 
Real  Property. 

See,  also.  "  Dispossess  Pbocbedings.*' 
jurisdiction  of  summary  proceeding  to  recover.. •••.,..,,, 
Answer  of  title, 

title  to,  excepted   from  jurisdiction   , 

requisites  of  answer W,', 

undertaking    by   defendant    [[][ 

liability  of  surety  on  defendant's  undertaking '.',',',. 

new  action  to  be  brought^  in  supreme  court !!!!! 

discontinuance  of  old  action ! ! ! ! ! 

penalty  for  failure  of  defendant  to  deliver  undertaking!!!!! 

title    to,    aopearing    from    plaintiff's    showing ! ! ! ! ! 

same  cause  of  action  and  defense  in  new  action !!!!!! 

to   one   of   several    defenses !!!** 

costs  on   plea  when   undertaking  given !!!!!" 

costs    on    discontinuance    after    answer !!!'"" 

coats  where  question  of  title  appears  from  pUintiiTa'showini 

Recordn. 

transcript  of  proceedings,  etc.,  presumptive  evidence  of  fad 

Removal. 

transfer  of  action  to  proper  district 
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repealing  clause   964 


«  answer  of  title  Ki 

■  ^pnmecom...     ,   _, 
I ^leTiB. 

to  to  defif;;"ir.     jurisdiction  of  action 1 

rfcBtt  a  new  KtK       jurisdiction  to  issue  or  vacate  requisition 1 

requisition  to  be  executed  by  marshal 55,  302 

ing'  inm  Bbiiiia- ',      when  action  to   recover  chattel   may   be  brought 9T) 

jwuEji      ^hen  action  cannot  be  brought   JK) 

affidavit  and   undertaking   by   plaintiff 9(j 

9  profttote  u requisites  of  plaintiff's  affidavit   07 

affidavit  where  several  chattels  are  to  be  replevied OH 

er*!  amedxaz        requisites  of  plaintiff's  undertaking  for !U) 

when  af^ent,  etc.,  may  make  affidavit  for  replevin  or  return....  100 

* "'...'....         requisition  to  replevin 101 

how  requisition  executed 102 

service  of  papers  ^on  defendant   102 

execution  of  requisition  when  property  concealed,  etc 103 

irfcDdJs marshal   to    retain   possession    104 

delivery  of  property  by  marshal    104 

JanrBuroflix           return  to  requisition 10.*) 

poor  paw           notice  of  exception  to  plaintiff's  sureties lOii 

justification  of  plaintiff's  sureties 10(J 

notice  that  defendant  requires  return  of  chattel 107 

J-  ^f proceedings  on  notice  to  return  chattel 107 

.  *.'.'.'.'.'.'.*..'l         affidavit  and  undertaking  by  defendant  for  return 107 

' "          qualifications  of  sureties 108 

justification  of  sureties 100 

allowance  of  undertaking , 110 

when  marshal  to  deliver  chattel  to  plaintiff Ill 

to  defendant Ill 

penalty  for  wrong  delivery  by  marshal 112 

claim  of  title  by  third  person 118 

, affidavit  of  third  person  making  claim Il3 

indemnity  by  plaintiff  to  marshal  against  claim 113 

delivenr  of  chattel  to  claimant    for   failure   of   plaintiff  to   in- 

nnact -               demnify    113 

action  by  claimant  against  marshal 114 

'ndemnity  to  marshal  against  action  by  claimant 115 

substitution  of  sureties  as  defendants  in  action  by  claimants...  llfi 

third  party  may  interplead  and  defend 115a 

f—aKT  „.^             answer  of  title  in  third  person 116 

p  i«*"**"'                answer  may  demand  judgment  for  return  of  chattel 117 

requisites  of  execution  on  judgment  for  delivery  of  chattel....  118 

•"" execution  for  damages  awarded  by  judgment  of  replevin ll.« 

damagres  for  injuries  to  chattel  by  defendant IIC 

r•••^••: allegation  of  injuries  to  chattel  by  defendant llfl 

°y^ reauisites  of  judgment,  verdict,  or  decision 120 

*""• judgment,  etc.,   for  part  of  several  chattels 121 

rVw              ascertaining  damages  on  default  of  defendant 122 

Tgaog°"              final  judgment 12:^ 

oviof, form   and   contents  of  execution ]  124 

•9  jcO*  ■                 marshal's  power  to  take  chattel  under  execution 12.'» 

when  plaintiff  may  sue  on  defendant's  undertaking 12f) 

when  defendant  may  sue  on  plaintiff's  undertaking 126 

:^' Xf  marshal's  return  to  execution  presumptive  evidence  against  sure- 

ipbatw'*                  ties   J27 

injury  to,  or  destruction  of  chattel  as  defense  in  action  against 

.  '    ^                    sureties    52S 

«<•'**''                 effect  of  failure  to  replevy  on  jurisdiction  of  action '..,.'.  130 

proceedings  where  defendant  not  personally  served ]  129 

joinder  of  causes  of  action 131*  14Q 
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New  York  Cltr* 

jurisdiction   of   actions   against    ] 

jurisaiction  of  action  for  penalty  given  by  charter 1 

in  what  district  action  by  or  against  to  be  brought 25 

corporation  counsel  nuy  be  summoned,  etc 28 

order  of  arrest  in  action  for  fine  or  penalty  under  ordinances..  56 

Romrealdenta. 

in  what  district  action  to  be  brought ^ 25 

persons  having  regular  place  of  business  not  nonresidents 25 

order  of  arrest  in  action  against 66 

attachment  in  action  against 74 

verification  of  pleadings  for • 16t 

IVonsvlt. 

when  authorised   2tS 

O. 
CHttb. 

defined     S3Q 

justices   may   administer    10 

commissioner  to  take  testimony  may  administer 214 

Ofllcer«. 

order  of  arrest  in  action  for  funds  misapplied S)6 

increased  costs  in  action  against , 833 

Ovder. 

jurisdiction  to  vacate  or  modify 1 


OrdinaiteeM. 

order  of  arrest  in  action  for  fine  or  penalty  under 86 

P. 
Vnrties. 

appearance  of 40 

real  party  in  interest  to  sue 42 

who  ma^  be  joined  as   42 

when  joint  debtors  to  be^  regarded  as  one  party 43 

failure  to  join  persons  jointly  liable    43 

substitution  of  indemnitors  in  rrplevin  in  place  of  marshal 115 

demurrer  to  complaint  for  lack  of  capacity  to  sue 158 

for   defect   of   parties    158 

demurrer   for  misjoinder  of  parties  plaintiff.... 158 

order   of   substitution   pending  appeal %22 

substitution  on  death  of  adverse  party  before  appeal 820 

Payment. 

presumption  of  satisfaction  of  judgment 982 

Payment  Into  Court. 

by  marshal  of  moneys  collected 807 

Penalty. 

jurisdiction  of  action  for 1 

in  what  district  action  to  be  brought 25 

attorney-general  and  corporation  counsel  may  issue  summons...  29 

fees  and  costs  in  action  by  state  or  city 29 

indorsement  on  summons  in  action  for 3S 

order  of  arrest  in  action  for 56 

affidavit   and   undertaking  not   required   on   order   of  arrest   in 

action    for 87 

joinder  of  causes  of  action  for 146 

against  delinquent  witness 200 

Person. 

defined    300 

Personal   Injuries. 

jurisdiction   of   actions   for 1 

joinder  of  causes  of  action  for 146 

pleading  matter  in  mitigation  of  damages 174 

isao 
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personal  Property. 

jurisdiction  of  actions 'for  injuries  to  1 

attachment  in  actions  for  injuries  to 73 

joinder  of  causes  of  action  for  injuries  to 146 

pleading  matter  in  mitigation  of  damages 174 

PleadlniT* 

I.  Im  Gbmbkal. 

mav  be  oral  or  written 145 

include  complaint,  answer  and  demurrer • 145 

when  pleadings  may  be  oral 145 

when  issue  to  be  joined 146 

extension  of  time  on  special  appearance 145 

requisites  of  verified  pleadings    163 

how  verification  to  be  made 164 

by  whom  verification  may  be  made 164 

how  private  statute  pleaded 167 

how  judgment  pleaded 16S 

how  conditions  precedent  pleaded 169 

allegations  to  be   liberally  construed    17C 

immaterial  variance  to  be  disregarded  171 

when  variance  deemed  material • ,  172 

what  deemed  a  failure  of  proof -. ...  173 

allegation   of   incorporation    , 175 

when  proof  of  corporate  existence  unnecessary 176 

when  misnomer  waived  by  corporation 177 

in  actions  on  bastardy  bonds  ....••..•• •...•• I7g 

in  actions  on  abandonment  bonds 178 

interpleader  by  order 1^7 

!!•  Complaint. 

what  complaint  must  contain 149 

joinder  of  causes  of  action  ..• 146 

allegation  in  replevin  that  chattel  injured  by  defendant 119 

S rounds  of  demurrer  to  complaint   .  .^ 158 

emurrer  to  specify  grounds  of  objection. 159 

demurrer  to  separate  causes  of  action 160 

III.  Amswkk. 

when  written  answer  required 146 

when  answer  to  be  verified 145 

what  answer  must  contain 160 

answer  to  separate  causes  of  action  ..••...•• ],,,  160 

eflfect  of  denial  of  knowledge  or  information 163 

partial  defenses , , I74 

demurrer  to  partial  defense !..!!!.'!  174 

matter  in  mitigation  of  damaves  !!!!!!  174 

defendant  in  replevin  may  set  up  title  in  third  person ! "  HG 

answer  in  replevin  may  demand  judgment  for  return  of  chattel   '  117 

demurrer  to  answer ...,• \[  jq2 

IV.    G>UNTERCLA11I. 

when  counterclaim  may  be  pleaded 151 

rules  respecting  allowance  of  counterclaims 152 

judgment  when  counterclaim  equals  demand   153 

judgment  when  demand  and  counterclaim  not  equal 153 

affirmative  relief  on  counterclaim   , I54 

when  defendant  sued  in  representative  capacity. ....#.,,. ,.!!!!  155 

in  actions  by  executors  or  administrators ',][]  15^ 

where  amount  exceeds  jurisdiction  of  court '.'/.'.',  157 

reply  to  counterclaim  not  necessary , •••••  • 

demurrer  to  counterclaim    !!!!!!!  161 

V.  Amendment. 

when  to  be  allowed ;|qq 

of  petition  or  answer  in  dispossess  proceedings !!!!!!  1 

when    demurrer    sustained     545 

leave  to  plead  over  when  demurrer  disallowed   '/,['  145 

1531 
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I*l«adln0  —  Continued. 
VI.  ANswn  or  title  to  real  pKOpnTT. 

requisites  of ITi 

undertaking  by  defendant  on  answer  of  title  to  real  property. . .  ISO 

new  action  to  be  brought  in  supreme  court 181 

discontinuance  of  old  action  182 

penalty  for  failure  of  defendant  to  deliver  undertaking 183 

same  cause  of  action  and  defense  in  new  action 186 

to  one  of  several  defenses 186 

title  to  real  property  appearing  from  platntifTa  showing 184 

Poor  Person*. 

who  may  petition  for  leave  to  prosecute  as 46 

contents   of  petition    46 

certificate  of  clerk  to  petitioner's  cause  of  action 46 

petition  and  order  to  be  filed  47 

when  counsel  to  be  assigned 47 

attorney  to  act  without  compensation   47 

annulling  leave  to  sue  as 48 

when  defendant  mav  defend  as  49 

order  permitting  defendant  to  defend  as 50 

anpulhng  leave  to  defend  as  .  t 51 

appeal  where  plaintiff  or  defendant  poor  person 52 

costs  in   favor  of  petitioner    • 53 

ProeeedisiV*. 

•    jurisdiction  to  grant  or  vacate  stay  of 1 

stay  of,  not  to  exceed  five  days • 1 

Proeesa. 

where  service  may  be  made   ...••.••.•••••••■ 9 

to  be  served  by  marshal • 302 

may  be  served  within  city  limits 806 

Promtasory  Notes. 

may  be  attached .*•••« ••.«•  77 

Proof. 

failure  of  proof  distinguished  from  variance •••••••  178 

lU 
Real  Property. 

I 

jurisdiction  of  summary  proceeding  to  recover 1 

Answer  of  title, 

title  to,  excepted   from  jurisdiction 2 

requisites  of   answer .....•••  179 

undertaking   by    defendant .....••  180 

liability  of  surety  on  defendant's  undertaking 2 

new  action  to  be  brought  in  supreme  couft 181 

discontinuance  of  old  action   182 

penalty  for  failure  of  defendant  to  deliver  undertaking 188 

title    to,    aopearing    from    plaintiff's    showing 184 

same  cause  of  action  and  defense  in  new  action 1^ 

to    one   of    several    defenses 188 

costs  on   plea  when   undertaking  given 331 

costs    on    discontinuance    after   answer 337 

costs  where  question  of  title  appears  from  plaintiff*!  showing. . .  888 

Records. 

transcript  of  proceedings,  etc.,  presumptive  evidence  of  fact...  15 

Removal. 

J                                 transfer  of  action  to  proper  district 25 

>  1682 
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R«pea1. 

repealing  clause   d64 

R«9leTiB. 

jurisdiction  of  action 1 

jurisdiction  to  issue  or  vacate  requisition 1 

requisition  to  be  executed  by  marshal 66,  802 

when  action  to  recover  chattel   may   be  brought 95 

when  action  cannot  be  brought OT) 

affidavit  and  undertaking  by  plaintiff 96 

requisites  of  plaintiff's  affidavit   07 

affidavit  where  several  chattels  are  to  be  replevied 98 

requisites  of  plaintiff's  undertaking  for '. .  99 

when  a^ent,  etc.,  may  make  affidavit  for  replevin  or  return 10() 

requisition  to  replevin 101 

how  requisition  executed    102 

service  of  papers  ^on^  defendant   102 

execution  of  requisition  when  property  concealed,  etc 103 

marshal  to   retain   possession 104 

delivery  of  property  by  marshal    104 

return  to  requisition   10.") 

notice  of  exception  to  plaintiff's  sureties 10ft 

justification  of  plaintiff's  sureties 10(1 

notice  that  defendant  requires  return  of  chattel 107 

proceedings  on  notice  to  return  chattel 107 

affidavit  and  undertaking  by  defendant  for  return 107 

qualifications  of  sureties • 108 

justification  of  sureties 109 

allowance  of  undertaking 110 

when  marshal  to  deliver  chattel  to  plaintiff Ill 

to  defendant Ill 

penalty  for  wrong  delivery  by  marshal 112 

claim  of  title  bv  third  person 113 

affidavit  of  third  person  making  claim 1*13 

indemnity  by  plaintiff  to  marshal  against  claim 113 

delivery  of  chattel  to   claimant   for   failure   of   plaintiff   to   in- 
demnify      11,3 

action  by  claimant  against  marshal 114 

indemnity  to  marshal  against  action  by  claimant 115 

substitution  of  sureties  as  defendants  in  action  by  claimants...  ll.') 

third  party  may  interplead  and  defend 115a 

answer  of  title  in  third  person 116 

answer  may  demand  judgment  for  return  of  chattel 117 

requisites  of  execution  on  judgment  for  delivery  of  chattel....  IIP 

execution  for  damages  awarded  by  judgment  of  replevin 11.? 

damages  for  injuries  to  chattel  by  defendant HP, 

allegation  of  injuries  to  chattel  by  defendant 119 

reauisites  of  judgment,  verdict,  or  decision 120 

judgment,  etc.,  for  part  of  several  chattels 121 

ascertaining  damages  on  default  of  defendant 122 

final  judgment  123 

form   and  contents  of  execution ',  124 

marshal's  power  to  take  chattel  under  execution 125 

when  plaintiff  may  sue  on  defendant's  undertaking 12*? 

when  defendant  may  sue  on  plaintiff's  undertaking 12fi 

marshal's  return  to  execution  presumptive  evidence  against  sure- 
ties      127 

injury  to,  or  destruction  of  chattel  as  defense  in  action  against 

sureties    528 

effect  of  failure  to  renlevy  on  jurisdiction  of  action !  130 

proceedings  where  defendant  not  personally  served 129 

joinder  of  causes  of  action 131,  iI'q 

ReportM. 

publication  of  false,  a  contempt , 4 

Reserved   Calendar. 

power  to  make  rules  for ly 
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Reatltntion. 

when  defendant  allowed  to  defend  after  substituted  senrice  of 

summons   

on  reversal  on  appeal 323 

Rales. 

board  of  justices  may  make « 11,  12 

when  supreme  court  rules  applicable 20 

8. 
Sale. 

foreclosure  of  contract  of  conditional  sale ••••• 180 

Sanitary  Code. 

in  what  district  action  for  penalty  to  be  brought 25 

Seals.  • 

each  district  court  to  have ••••••.••••.•  18 

m 

Sednotien. 

actions  for,  excepted  from  jurisdiction. 1 

Service, 

how  summons  served 31 

substituted  service  of  summons 32-2(4 

who  may  serve  summons 36 

proof  of  service  of  summons 36 

in  action  for  penalty  or  forfeiture 38 

when  execution  against  person  may  issue 39 

of  summons  when  property  attached 83 

of  subpoena 197 

of  notice  of  appeal  on  respondent 312 

Several  l^iablllty. 

joinder  or  persons  severally  liable  on  instnuncat 42 

Slflrnatiire. 

defined    800 

Slander. 

actions  for,  excepted  from  junsdiction 1 

Special  Proceedlnnr. 

may  be  continued  until  completed .•••••• 15 

may  be  continued  before  another  justice 15 

attorney-general  may  issue  summons  in  action  for  penalty ^ 

foes  and  costs  in  actions  for  penalties • *** 

Statute.  -^^ 

how  private  statute  pieaded *«* 

Stay.                                                                       ,  , 

jurisdiction  to  grant  or  vacate  stay  of  execution i 

nf)t  to  exceed  five  days * 

StenoR-rapher. 

fees     of ^* 

Stock.  m- 

may  be  attached •* 

SvbmUnion  of  Controversr.  ^ 

upon  facts  submitted 241 

papers  to  be  filed    ■ • -^^ 

provisional  remedies  not  to  be  granted *^^ 

trial  and  rendition  of  judgment 243 

dismissal  for  insufficiency  of  statement  of  fact 243 

Subpoena. 

issuance  of   ■ • 1^ 

service  of    ^ • •  •  • *^ 

commissioner  to  take  testimony  may  issue. 214 

isa-A 
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Subscription. 

defined   « •• •••• 80ft 

SvMltntlon. 

Sec  "  Parties." 

SuminArT'  Proceedlnara  to  Dlapossesa* 

See  "  Dispossess   Proceedings." 


where  service  may  be  made *.....  0 

action  begun  by  service  of 26 

action  deemed  commenced  when  summons  delivered  for  service. .  30 

requisites  of  27 

form  of  ^ ^ 2S 

corporation  counsel  may  issue,  etc 2!) 

.         when  alias  summons  to  be  issued 30 

method  of  service 31 

order  for  substituted  service  when  defendant  not  found 32 

how  substituted  ^  service  to  be  made 33 

substituted  service,  papers  to  be  filed 34 

proof  of  service   34 

when  defendant  allowed  to  defend 35 

who  may  serve   30 

to  be  served  by  marshal 302 

proof  of  service   3R 

return  day    37 

indorsement  upon,  in  action  for  penalty  or  forfeiture 3S 

proof  of  service  in  action  for  penalty  or  forfeiture .38 

indorsement  upon,  when  execution  against  person  may  issue....  .30 

proof  of  service  when  execution  against  person  may  issue 3J) 

free  summons  in  action  by  employee  for  services 44 

returnable  immediatclv  when  order  of  arrest  issued .58 

to  be  served  on  arrested  person 59 

warrant  of  attachment  to  accompany 75 

service  of,  when  property  attached 83 

service  on  defendant  in  replevin 102 

indorsement  of.  in  action  to  foreclose  lien  on  chattel 140 

Surety  Companlen. 

may  be  surety  in  replevin 108 

T. 
Ta-x. 

chattel  taken  for  cannot  be  replevied 95 

Title. 

of    act 366 

Questions  of  title  to  realty  excluded  from  jurisdiction 2 

Trials. 

may  be  continued  until  completed 15 

return   day    37 

proof  of  plaintiff's  case  upon^  default 1  ^7 

title  to  real  property  appearing  from  plaintiff'*"   showing 1>^j 

when  adjournment  may  he  granted l-^'< 

undertaking  on  adjournment  for  more  than  eight  days IIM 

conditions  may  be  imposed  on  adjournment 1I*'» 

when  court  to  try  issues  of  fact 2."0 

judgement  to  be  rendered  within  fourteen  days 2.'{0 

issues  of  law  to  be  tried  by  court * 230 

demand  for  jury  trial   231 

when  jury  of  twelve  may  be  demanded 234 

by  jury,  by  direction  of  court 2."? 

jury  fees ^ 231 

in  action  by  employee  for  services 44 

drawing  the  jury 231 

list  of  jurors  to  be  furnished  to  clerk 2.33 

adjournments  after  return  of  jury 238 
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